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SUBSTI TUTE SENATE BI LL 5352

Passed Legi slature - 2013 Regul ar Sessi on
State of WAshi ngton 63rd Legislature 2013 Regul ar Session

By Senate Commerce & Labor (originally sponsored by Senators Hol nqui st
Newbry, Conway, and Hewi tt)

READ FI RST TI ME 02/ 18/ 13.

AN ACT Relating to the real estate agency relationship; and
amendi ng RCW 18.86.010, 18.86.020, 18.86.030, 18.86.031, 18.86.040,
18. 86. 050, 18.86.060, 18.86.070, 18.86.080, 18.86.090, 18.86.100,
18.86. 110, and 18. 86. 120.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW18.86.010 and 1996 ¢ 179 s 1 are each anended to read
as follows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

(1) "Agency relationship” neans the agency relationship created
under this chapter or by witten agreenent between a ((H-eenrsee)) real
estate firm and a buyer and/or seller relating to the performance of

real estate brokerage services ((bytheltteensee)).
(2) "Agent" nmeans a ((+Heensee)) broker who has entered into an

agency relationship wwth a buyer or seller.
(3) "Broker" neans broker, managi nhg broker, and desi gnated broker,
collectively, as_defined in_chapter 18.85 RCW unless_the_context

requires the terns to be consi dered separately.

p. 1 SSB 5352. SL
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(4) "Business opportunity” nmeans and includes a business, business
opportunity, and goodwill of an existing business, or any one or
conbination thereof when the transaction_ or business includes an
interest in real property.

((4))) (5) "Buyer" neans an actual or prospective purchaser in a
real estate transaction, or an actual or prospective tenant in a real
estate rental or |ease transaction, as applicable.

((65))) (6) "Buyer's agent" neans a ((H-eensee)) broker who has
entered into an agency relationship with only the buyer in a real
estate transaction, and i ncludes subagents engaged by a buyer's agent.

((66))) (7) "Confidential information" nmeans information from or
concerning a principal of a ((H-eensee)) broker that:

(a) Was acquired by the ((H-eensee)) broker during the course of an
agency relationship wth the principal;

(b) The principal reasonably expects to be kept confidential;

(c) The principal has not disclosed or authorized to be disclosed
to third parties;

(d) Wuld, if disclosed, operate to the detrinment of the principal;
and

(e) The principal personally would not be obligated to disclose to
t he ot her party.

((6H)) (8) "Dual agent" neans a ((Heensee)) broker who has
entered into an agency relationship with both the buyer and seller in
t he sane transacti on.

((8y—tiecensee~—nrans—a+eal—estatebroker—assoeciate+eal—estate
broker——or—real-—estate—salesperson—as—those—terns—are—detHned—n
chapter 18.85 RCW))

(9) "Material fact" neans information that substantially adversely
affects the value of the property or a party's ability to performits
obligations in a real estate transaction, or operates to materially
i npair or defeat the purpose of the transaction. The fact or suspicion
that the property, or any nei ghboring property, is or was the site of
a nmurder, suicide or other death, rape or other sex crine, assault or
other violent crinme, robbery or burglary, illegal drug activity,
gang-rel ated activity, political or religious activity, or other act,
occurrence, or use not adversely affecting the physical condition of or
title tothe property is not a material fact.

SSB 5352. SL p. 2
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(10) "Principal" neans a buyer or a seller who has entered into an
agency relationship wth a ((H-eensee)) broker.

(11) "Real &estate brokerage services" neans the rendering of
services for which a real estate license is required under chapter
18. 85 RCW

(12) "Real estate firn or "firnl' have the sanme neaning as defined
in chapter 18.85 RCW

(13) "Real estate transaction" or "transaction" neans an actual or
prospective transaction involving a purchase, sale, option, or exchange

of any interest in real property or a business opportunity, or a |ease
or rental of real property. For purposes of this chapter, a
prospective transacti on does not exist until a witten offer has been
signed by at | east one of the parties.

((6x3y)) (14) "Seller" means an actual or prospective seller in a
real estate transaction, or an actual or prospective |landlord in a real
estate rental or |ease transaction, as applicable.

((6x4y)) (15) "Seller's agent" neans a ((H-eensee)) broker who has
entered into an agency relationship with only the seller in a real
estate transaction, and i ncl udes subagents engaged by a seller's agent.

((35))) (16) "Subagent" neans a ((H-eensee)) broker who i s engaged
to act on behalf of a principal by the principal's agent where the
princi pal has authorized the ((agenrt)) broker in witing to appoint
subagent s.

Sec. 2. RCW18.86.020 and 1997 ¢ 217 s 1 are each anended to read
as follows:

(1) A ((Heensee)) broker who perforns real estate Dbrokerage
services for a buyer is a buyer's agent unl ess the:

(a) ((b+eenseehas—entered+ntoe)) Broker's firmhas appointed_the
broker to represent the seller pursuant to a witten agency agreenent
((wth)) Dbetween_ the_ firm and the seller, in which case the
((H-ecensee)) broker is a seller's agent;

(b) ((EH+eensee)) Broker has entered into a subagency agreenent with
the seller's agent's firm in which case the ((+H-eensee)) broker is a
seller's agent;

(c) ((Heenseehas—entered+ntoe)) Broker's firmhas appointed_the
broker to represent the seller pursuant to a witten agency agreenent

((with—-bothparties)) between the firmand the seller, and the broker's

p. 3 SSB 5352. SL
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firm has_appointed the broker to represent the buyer pursuant to_ a
witten agency agreenent between the firmand the buyer, in which case
the ((H-eensee)) broker is a dual agent;

(d) ((L+ecensee)) Broker is the seller or one of the sellers; or

(e) Parties agree otherwise in witing after the ((H-ecensee))
br oker has conplied with RCW18.86.030(1)(f).

(2) In a transaction in which different ((Heensees)) brokers
affiliated with the sane ((broker)) firmrepresent different parties,
the ((broker)) firms designated_ broker and_any_ nanaging_ broker
responsi ble for the supervision of both brokers, is a dual agent, and
must obtain the witten consent of both parties as required under RCW
18.86.060. In such ((a)) case, each ((+eensee)) of the brokers shal
solely represent the party with whom the ((H-eensee)) broker has an
agency relationship, unless all parties agree in witing that ((beth
H-ecensees—are)) the broker is a dual agent((s)).

(3) A ((H-ecensee)) broker my work with a party in separate
transactions pursuant to different relationships, including, but not
limted to, representing a party in one transaction and at the sane
time not representing that party in a different transaction involving
that party, if the ((H-eensee)) broker conplies with this chapter in
establishing the rel ati onships for each transaction.

Sec. 3. RCW18.86.030 and 1996 ¢ 179 s 3 are each anended to read
as follows:

(1) Regardl ess of whether ((thet++eensee)) a broker is an agent,
((a—++ecensee)) the broker owes to all parties to whomthe ((H-eensee))
broker renders real estate brokerage services the follow ng duties,
whi ch may not be wai ved:

(a) To exercise reasonable skill and care;

(b) To deal honestly and in good faith;

(c) To present all witten offers, witten notices and other
witten communications to and from either party in a tinmly mnner,
regardl ess of whether the property is subject to an existing contract
for sale or the buyer is already a party to an existing contract to
pur chase;

(d) To disclose all existing mterial facts known by the
((H-ecensee)) broker and not apparent or readily ascertainable to a

SSB 5352. SL p. 4
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party; provided that this subsection shall not be construed to inply
any duty to investigate matters that the ((H-ecensee)) broker has not
agreed to investigate;

(e) To account in a tinely manner for all noney and property
received fromor on behalf of either party;

(f) To provide a panphlet on the |aw of real estate agency in the
form prescribed in RCW 18.86.120 to all parties to whom the
((H-<censee)) broker renders real estate brokerage services, before the
party signs an agency agreenent with the ((H-eensee)) broker, signs an
offer in a real estate transaction handl ed by the ((+H-eensee)) broker,
consents to dual agency, or waives any rights, under RCW
18.86.020(1)(e), 18.86.040(1)(e), 18.86.050(1)(e), or 18.86.060(2) (e)
or (f), whichever occurs earliest; and

(g) To disclose in witing to all parties to whomthe ((H-eensee))
broker renders real estate brokerage services, before the party signs
an offer in a real estate transaction handled by the ((H-eensee))
br oker, whether the ((H-eensee)) broker represents the buyer, the
seller, both parties, or neither party. The disclosure shall be set
forth in a separate paragraph entitled "Agency Disclosure” in the
agreenent between the buyer and seller or in a separate witing
entitled "Agency Disclosure.”

(2) Unless otherw se agreed, a ((+Heensee)) broker owes no duty to
conduct an independent inspection of the property or to conduct an
i ndependent investigation of either party's financial condition, and
owes no duty to independently verify the accuracy or conpleteness of
any statenent nmade by either party or by any source reasonably believed
by the ((H-eensee)) broker to be reliable.

Sec. 4. RCW18.86.031 and 1996 ¢ 179 s 14 are each anended to read
as follows:

A violation of RCW18.86.030 is a violation of RCW ((3+8-385239))
18. 85. 361.

Sec. 5. RCW18.86.040 and 1997 ¢ 217 s 2 are each anended to read
as follows:

(1) Unless additional duties are agreed to in witing signed by a
seller's agent, the duties of a seller's agent are limted to those set

p. 5 SSB 5352. SL
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forth in RCW 18.86.030 and the followng, which may not be waived
except as expressly set forthin (e) of this subsection:

(a) To be loyal to the seller by taking no action that is adverse
or detrinental tothe seller's interest in a transaction;

(b) Totinmely disclose to the seller any conflicts of interest;

(c) To advise the seller to seek expert advice on matters relating
to the transaction that are beyond the agent's experti se;

(d) Not to disclose any confidential information fromor about the
sell er, except under subpoena or court order, even after term nation of
t he agency rel ati onshi p; and

(e) Unless otherwise agreed toin witing after the seller's agent
has conplied wth RCW 18.86.030(1)(f), to make a good faith and
continuous effort to find a buyer for the property; except that a
seller's agent is not obligated to seek additional offers to purchase
the property while the property is subject to an existing contract for
sal e.

(2)(a) The showing of properties not owed by the seller to
prospective buyers or the listing of conpeting properties for sale by
a seller's agent does not in and of itself breach the duty of loyalty
to the seller or create a conflict of interest.

(b) The representation of nore than one seller by different
((H-eensees)) brokers affiliated wth the sanme ((breker)) firm in
conpeting transactions involving the sane buyer does not in and of
itself breach the duty of loyalty to the sellers or create a conflict
of interest.

Sec. 6. RCW18.86.050 and 1997 ¢ 217 s 3 are each anended to read
as follows:

(1) Unless additional duties are agreed to in witing signed by a
buyer's agent, the duties of a buyer's agent are limted to those set
forth in RCW 18.86.030 and the followng, which my not be waived
except as expressly set forthin (e) of this subsection:

(a) To be loyal to the buyer by taking no action that is adverse or
detrinmental to the buyer's interest in a transaction;

(b) To tinely disclose to the buyer any conflicts of interest;

(c) To advise the buyer to seek expert advice on matters relating
to the transaction that are beyond the agent's experti se;

SSB 5352. SL p. 6
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(d) Not to disclose any confidential information fromor about the
buyer, except under subpoena or court order, even after term nation of
t he agency rel ati onshi p; and

(e) Unless otherwi se agreed to in witing after the buyer's agent
has conplied with RCW 18.86.030(1)(f), to make a good faith and
continuous effort to find a property for the buyer; except that a
buyer's agent is not obligated to: (i) Seek additional properties to
purchase while the buyer is a party to an existing contract to
purchase; or (ii) show properties as to which there is no witten
agreenent to pay conpensation to the buyer's agent.

(2)(a) The showi ng of property in which a buyer is interested to
ot her prospective buyers by a buyer's agent does not in and of itself
breach the duty of loyalty to the buyer or create a conflict of
i nterest.

(b) The representation of nore than one buyer by different
((H-eensees)) brokers affiliated wth the sane ((breker)) firm in
conpeting transactions involving the same property does not in and of
itself breach the duty of loyalty to the buyer((s)) or create a
conflict of interest.

Sec. 7. RCW18.86.060 and 1997 ¢ 217 s 4 are each anended to read
as follows:

(1) Notwthstanding any other provision of this chapter, a
((Hecensee)) broker may act as a dual agent only with the witten
consent of both parties to the transaction after the dual agent has
conplied wth RCW 18.86.030(1)(f), which consent nust include a
statenent of the terns of conpensati on.

(2) Unless additional duties are agreed to in witing signed by a
dual agent, the duties of a dual agent are limted to those set forth
in RCW 18. 86. 030 and the follow ng, which may not be waived except as
expressly set forthin (e) and (f) of this subsection:

(a) To take no action that is adverse or detrinmental to either
party's interest in a transaction;

(b) To tinmely disclose to both parties any conflicts of interest;

(c) To advise both parties to seek expert advice on mtters
relating to the transaction that are beyond the dual agent's expertise;

(d) Not to disclose any confidential information from or about

p. 7 SSB 5352. SL



© 00 N O Ol WDN P

W WWWNRNNNMNNNNNNNRERERERPRERPRP PR PR
W NP OOOWNOOWUDMWNEREOOOO-NO®OUDMOWNNRO

34
35
36

either party, except wunder subpoena or court order, even after
term nation of the agency rel ati onshi p;

(e) Unless otherw se agreed toin witing after the dual agent has
conplied with RCW 18.86.030(1)(f), to make a good faith and conti nuous
effort to find a buyer for the property; except that a dual agent is
not obligated to seek additional offers to purchase the property while
the property is subject to an existing contract for sale; and

(f) Unless otherw se agreed toin witing after the dual agent has
conplied with RCW 18.86.030(1)(f), to make a good faith and conti nuous
effort to find a property for the buyer; except that a dual agent is
not obligated to: (i) Seek additional properties to purchase while the
buyer is a party to an existing contract to purchase; or (ii) show
properties as to which there is no witten agreenent to pay
conpensation to the dual agent.

(3)(a) The showing of properties not owed by the seller to
prospective buyers or the listing of conpeting properties for sale by
a dual agent does not in and of itself constitute action that 1is
adverse or detrinmental to the seller or create a conflict of interest.

(b) The representation of nore than one seller by different
((H-ecensees—afftHatedwth)) brokers licensed to the sane ((breker))
firmin conpeting transactions involving the sanme buyer does not in and
of itself constitute action that is adverse or detrinental to the
sellers or create a conflict of interest.

(4)(a) The showi ng of property in which a buyer is interested to
ot her prospective buyers or the presentation of additional offers to
purchase property while the property is subject to a transaction by a
dual agent does not in and of itself constitute action that is adverse
or detrinental to the buyer or create a conflict of interest.

(b) The representation of nore than one buyer by different
((H-ecensees —affit+ated—wth—the)) brokers Jlicensed_ to_the sane
((broker)) firmin conpeting transactions involving the same property
does not in and of itself <constitute action that is adverse or
detrinental to the buyers or create a conflict of interest.

Sec. 8. RCW18.86.070 and 1997 ¢ 217 s 5 are each anended to read
as follows:
(1) The agency rel ationships set forth in this chapter commence at

SSB 5352. SL p. 8
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the tine that the ((H-eensee)) broker undertakes to provide real estate
br okerage services to a principal and continue until the earliest of
the fol |l ow ng:

(a) Conpletion of performance by the ((H-eensee)) broker

(b) Expiration of the termagreed upon by the parties;

(c) Termnation of the relationship by nutual agreenent of the
parties; or

(d) Termnation of the relationship by notice fromeither party to
the other. However, such a term nation does not affect the contractual
rights of either party.

(2) Except as otherwise agreed toin witing, a ((H-eensee)) broker
owes no further duty after termnation of the agency relationship,
ot her than the duties of:

(a) Accounting for all noneys and property received during the
rel ati onshi p; and

(b) Not disclosing confidential information.

Sec. 9. RCW18.86.080 and 1997 ¢ 217 s 6 are each anended to read
as follows:

(1) In any real estate transaction, ((the—brokers)) a_firms
conpensati on may be paid by the seller, the buyer, athird party, or by
sharing the conpensati on between ((broekers)) firns.

(2) An agreenment to pay or paynent of conpensation does not
establish an agency relationship between the party who paid the
conpensati on and the ((H-eensee)) broker.

(3) Aseller may agree that a seller's agent's firmmy share with
anot her ((broeker)) firmthe conpensation paid by the seller.

(4) A buyer may agree that a buyer's agent's firm nay share with
anot her ((broeker)) firmthe conpensation paid by the buyer.

(5 A ((breker)) firmnmay be conpensated by nore than one party for
real estate brokerage services in a real estate transaction, if those
parties consent in witing at or before the time of signing an offer in
the transacti on.

(6) A ((buyer—s—agent—or—dual—agent)) firmnmay receive conpensation
based on the purchase price wthout breaching any duty to the buyer or
seller.

(7) Nothing contained in this chapter negates the requirenent that

p. 9 SSB 5352. SL
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an agreenent authorizing or enploying a ((H-eensee)) broker to sell or
purchase real estate for conpensation or a comm ssion be in witing and
signed by the seller or buyer.

Sec. 10. RCW18.86.090 and 1996 ¢ 179 s 9 are each anended to read
as follows:

(1) Aprincipal is not liable for an act, error, or om ssion by an
agent or subagent of the principal arising out of an agency
rel ati onshi p:

(a) Unless the principal participated in or authorized the act,
error, or om ssion; or

(b) Except to the extent that: (i) The principal benefited from
the act, error, or omssion; and (ii) the court determnes that it is
hi ghly probabl e that the claimant woul d be unable to enforce a judgnent
agai nst the agent or subagent.

(2) A ((Heensee)) broker is not liable for an act, error, or
om ssion of a subagent under this chapter, unless ((t+het+censee)) that
broker participated in or authorized the act, error or omssion. This
subsection does not |limt the liability of a ((+eal—estate—broker))
firmfor an act, error, or om ssion by ((anrasseectate+real—-estate)) a
br oker ((e+—+eal—estatesalespersoen)) licensed to ((that—breker)) the

firm

Sec. 11. RCW 18.86.100 and 1996 ¢ 179 s 10 are each anended to
read as foll ows:

(1) Unless otherwise agreed to in witing, a principal does not
have know edge or notice of any facts known by an agent or subagent of
the principal that are not actually known by the principal.

(2) Unless otherwi se agreed to in witing, a ((H-eensee)) broker
does not have know edge or notice of any facts known by a subagent that
are not actually known by the ((H-eensee)) broker. This subsection
does not |imt the know edge inputed to ((a—real—estate)) the
designated broker or any nmanaging_ broker responsible for the
supervision of the broker of any facts known by ((anr—asseetate—real

estate—hroker—or—real—estatesalespersonttecensedteoe—such)) the broker.

Sec. 12. RCW 18.86.110 and 1996 ¢ 179 s 11 are each anended to
read as foll ows:

SSB 5352. SL p. 10
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The duties under this chapter are statutory duties and_ not
fiduciary duties. This chapter supersedes ((enrty—the—duties—oef—the

parties—under—the—cormmpn—taw——+neluding)) the fiduciary duties of an
agent to a principal ((—te—the—-extent—ineonsistent—wththis—echapter))

under the common law. The common | aw continues to apply to the parties
in all other respects. This chapter does not affect the duties of a
((H-<censee)) broker while engaging in the authorized or unauthorized
practice of law as determned by the courts of this state. Thi s
chapter shall be construed broadly.

Sec. 13. RCW18.86.120 and 2012 ¢ 185 s 2 are each anended to read
as follows:

(1) The panphlet required under RCW 18.86.030(1)(f) shall consi st
of the entire text of RCW 18.86.010 through 18.86.030 and 18.86. 040
through 18.86.110 with a separate cover page. The panphlet shall be 8
1/2 by 11 inches in size, the text shall be in print no smaller than
10-point type, the cover page shall be in print no smaller than 12-
point type, and the title of the cover page "The Law of Real Estate
Agency" shall be in print no smaller than 18-point type. The cover
page shall be in the followi ng form

TheLaw of Real Estate Agency
This pamphlet describesyour legal rightsin dealing

with areal estatefirm or broker ((ersalespersen)).

Please readit carefully beforesigningany documents.

The following is only a brief summary of the attached | aw

Sec. 1. Definitions. Defines the specific terns used in the
I aw.

Sec. 2. Relationships between ((b-eensees)) Brokers and the
Public. ((States)) Prescribes that a ((H-eensee)) broker who
works with a buyer or tenant represents that buyer or tenant--
unl ess the ((H-ecensee)) broker is the listing agent, a seller's
subagent, a dual agent, the seller personally or the parties
agree otherw se. Also ((states)) prescribes that in a
transaction involving two different ((H-eenrsees—affitatedwth

t he sanme broker, the broker-is a dual- agent and each |icensee))

p. 11 SSB 5352. SL
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brokers_ licensed to_the_sane_real estate firm the firms
desi gnated broker and any nmanagi ng broker responsible for the
supervision of both brokers, are_dual agents and_each broker
solely represents his or her client--unless the parties agree
in witing that both ((H-eensees)) brokers are dual agents.
Sec. 3. Duties of a ((Lieensee)) Broker CGenerally. Prescribes
the duties that are owed by all ((H-eensees)) brokers,
regardl ess of who the ((H-eensee)) broker represents. Requires
di scl osure of the ((H-eensee-s)) broker's agency relationship
in a specific transaction.

Sec. 4. Duties of a Seller's Agent. Prescribes the additional
duties of a ((+H-eensee)) broker representing the seller or
| andl ord only.

Sec. 5. Duties of a Buyer's Agent. Prescribes the additional
duties of a ((H-eensee)) broker representing the buyer or
tenant only.

Sec. 6. Duties of a Dual Agent. Prescribes the additiona
duties of a ((+H-ecensee)) broker representing both parties in
the sane transaction, and requires the witten consent of both
parties to the ((H-ecensee)) broker acting as a dual agent.

Sec. 7. Duration of Agency Relationshinp. Descri bes when an
agency rel ationship begins and ends. Provides that the duties
of accounting and confidentiality ~continue after t he
term nation of an agency rel ationship.

Sec. 8. Conpensation. Allows ((brekers)) real estate firns to
share conpensation with cooperating ((brekers)) real estate
firnms. States that paynent of conpensation does not
necessarily establish an agency relationship. Allows brokers
to receive conpensation from nore than one party in a
transaction with the parties' consent.

Sec. 9. Vicarious Liability. Elimnates the ((eermmn—law))
liability of a party for the conduct of the party's agent or
subagent, unless the principal participated in_or_ benefited
fromthe conduct or the agent or subagent is insolvent. Also
limts the liability of a broker for the conduct of a subagent
((associated with a different broker)).

SSB 5352. SL p. 12
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Sec. 10. Inputed Know edge and Notice. Elimnates the comobn
law rule that notice to or know edge of an agent constitutes
notice to or knowl edge of the principal.

Sec. 11. Interpretation. This |aw ((+eplaces—+the)) establishes
statutory duties which replace comon | aw fiduciary duties owed
by an agent to a principal ((unrder—the—ecommn—|taw—to—the
extent that-it conflicts with the comon law).

Sec. 12. Short Sale. Prescribes an additional duty of a firm
representing the_seller of owner-occupied real property in_a
short sale.

(2)(a) The panphlet required under RCW 18.86.030(1)(f) nust also
include the follow ng disclosure: \Wen the seller of owner-occupied
residential real property enters into a |listing agreenent with a rea
estate ((H-eensee)) firm where the proceeds from the sale nay be
insufficient to cover the costs at closing, it is the responsibility of
the real estate ((Hecensee)) firmto disclose to the seller in witing
that the decision by any beneficiary or nortgagee, or its assignees, to
release its interest inthe real property, for less than the anount the
borrower owes, does not automatically relieve the seller of the
obligation to pay any debt or costs renmaining at closing, including
fees such as the real estate ((H-eensee-s)) firm s conmm ssion.

(b) For the purposes of this subsection, "owner-occupied real
property"” means real property consisting solely of a single-famly
residence, a residential condom niumunit, or a residential cooperative
unit that is the principal residence of the borrower.

Passed by the Senate March 11, 2013.

Passed by the House April 9, 2013.

Approved by the Governor April 23, 2013.

Filed in Ofice of Secretary of State April 24, 2013.
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