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ENGROSSED SUBSTI TUTE SENATE BI LL 5449

AS AMENDED BY THE HOUSE
Passed Legi slature - 2013 Regul ar Sessi on
State of WAshi ngton 63rd Legislature 2013 Regul ar Session

By Senate Health Care (originally sponsored by Senators Parlette,
Kei ser, Becker, Bail ey, Danmeier, Frockt, Ericksen, and Schlicher)

READ FI RST TI ME 02/ 22/ 13.

AN ACT Relating to nodification of the Wshington state health
i nsurance pool; anending RCW 48.41.060, 48.41.160, and 48.41.240;
reenacting and anending RCW 48.41.100; creating a new section; and
provi ding an effective date.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW_ _SECTION. Sec. 1. The federal pati ent protection and
af fordabl e care act of 2010, P.L. 111-148, as anended, prohibits the
inposition of any preexisting condition coverage exceptions in the
i ndi vidual market for insurance coverage begi nning January 1, 2014.
The affordable care act al so extends opportunities for individuals to
enroll in conprehensive coverage in a health benefit exchange begi nni ng
January 1, 2014. The legislature finds that sonme individuals may still
be barred fromenrolling in the new conprehensive coverage options and
it is the intent of the legislature to continue sone Iimted access to
t he Washington state health insurance pool for a transitional period,
and to provide for nodification to the pool to reflect changes in
federal |aw and i nsurance availability.

p. 1 ESSB 5449. SL
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Sec. 2. RCW48.41.060 and 2011 ¢ 314 s 13 are each anended to read
as follows:

(1) The board shall have the general powers and authority granted
under the laws of this state to insurance conpanies, health care

service contractors, and heal th mai nt enance organi zations, |icensed or
registered to offer or provide the kinds of health coverage defined
under this title. |In addition thereto, the board shall:

(a) ({Bestgnate—or—establtsh—thestandardhealth—guestonnatre—to
be—used—under —ROW-48-41 100 —and — 4843048 —inecluding—the—fForm—and
content—of —the—standard —health—guestionnatre—and—the—nethod—ol—its
appH-catt-on—The — guestionnatbe — rust — provide — for — an — objective
evalvaton—st—an—indivi-dual—s—health—status—by—assigning—a—discreet
neasaper—s&eh—&s—a—sys%e#%e#—pe+ﬂ%—see#+ng—%e—eaeh—#ad%v#d&akr——lhe

shat-—be —subm-tted —to—an—actuary —or —certi-Hecation-—madied —as
necessary—and—approved—at—teast—everythirty-six—nppths—untess—at—the
tine when certification s required the pool wll Dbe discontinued
before —the —end —of —the —suceeeding —thirty—six—month—pert+od—Fhe
des+gnaPken—and—apa#ev&#—e#—%he—s%aada#d—hea#%h—qaes%+ennakpe—by—%he

be—ased—uﬂ%+#—ﬂ+ﬂ9%y—days—a#%e#—pab¥+e—nepkee—e#—%he—app%eva#—e#—%he
qﬁes%+ennakpe—eF—any—ﬂ®d+#+eaPken—%he#ePer—e*eepk—$hak—%he—+ﬂ+%kak

232006 —nmway—be—used— Fﬂﬂﬁd+aPer #e++emkng prFFe rottece—ob—such
approval-

ESSB 5449. SL p. 2
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) Establish appropriate rates, rate schedul es, rate
adj ust nents, expense all owances, claimreserve fornulas and any other
actuarial functions appropriate to the operation of the pool. Rates
shall not be unreasonable in relation to the coverage provided, the
ri sk experience, and expenses of providing the coverage. Rat es and
rate schedul es may be adjusted for appropriate risk factors such as age
and area variation in claimcosts and shall take into consideration
appropriate risk factors in accordance with established actuarial
underwiting practices consistent with Washi ngton state individual plan
rating requirenents under RCW 48. 44. 022 and 48. 46. 064,

((€e))) (b)(i) Assess nenbers of the pool in accordance with the
provi sions of this chapter, and make advance interi massessnents as may
be reasonabl e and necessary for the organi zati onal or interimoperating
expenses. Any interim assessnents will be credited as of fsets agai nst
any regul ar assessnents due follow ng the close of the year.

(1i) Self-funded multiple enployer wel fare arrangenents are subject
to assessnent under this subsection only in the event that assessnents
are not preenpted by the enployee retirenent incone security act of
1974, as anended, 29 U. S.C. Sec. 1001 et seq. The arrangenents and the
comm ssioner shall initially request an advisory opinion from the
United States departnent of |abor or obtain a declaratory ruling from
a federal court on the legality of inposing assessnents on these
arrangenents before inposing the assessnent. Once the legality of the
assessnments has been determined, the nultiple enployer welfare
arrangenent certified by the insurance comm ssioner nust begi n paynent
of these assessnents.

(ti1) If there has not been a final determ nation of the legality
of these assessnents, then beginning on the earlier of (A the date the
fourth multiple enployer welfare arrangenent has been certified by the

i nsurance comm ssioner, or (B) April 1, 2006, the arrangenent shall
deposit the assessnents inposed by this subsection into an interest
beari ng escrow account naintained by the arrangenent. Upon a fina

determ nation that the assessnents are not preenpted by the enployee
retirement income security act of 1974, as anended, 29 U S.C. Sec. 1001
et seq., all funds in the interest bearing escrow account shall be
transferred to the board;

((8)y)) (c) Issue policies of health coverage in accordance with
the requirenents of this chapter;

p. 3 ESSB 5449. SL
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((¢)) (d) Establish procedures for the admnistration of the
prem um di scount provi ded under RCW48.41.200(3)(a)(iii);

(((h)) (e) Contract with the Wshington state health care
authority for the admnistration of the prem um discounts provided
under RCW48.41.200(3)(a) (i) and (ii);

((()) (f) Set a reasonable fee to be paid to an insurance
producer licensed in Washington state for submtting an acceptable
application for enrollnment in the pool; and

((6.)) (g Provide certification to the comm ssioner when
assessnments wll exceed the threshold |evel established in RCW
48. 41. 037

(2) In addition thereto, the board may:

(a) Enter into contracts as are necessary or proper to carry out
t he provisions and purposes of this chapter including the authority,
with the approval of the conm ssioner, to enter into contracts with
simlar pools of other states for the joint performance of common
adm ni strative functions, or wth persons or other organizations for
the performance of adm nistrative functions;

(b) Sue or be sued, including taking any |egal action as necessary
to avoid the paynent of inproper clains against the pool or the
coverage provided by or through the pool;

(c) Appoint appropriate legal, actuarial, and other commttees as
necessary to provi de technical assistance in the operation of the pool,
policy, and other contract design, and any other function within the
authority of the pool; and

(d) Conduct periodic audits to assure the general accuracy of the
financial data submtted to the pool, and the board shall cause the
pool to have an annual audit of its operations by an independent
certified public accountant.

(3) Nothing in this section shall be construed to require or
aut hori ze the adopti on of rules under chapter 34.05 RCW

Sec. 3. RCW48.41.100 and 2011 ¢ 315 s 5 and 2011 ¢ 314 s 15 are
each reenacted and anmended to read as foll ows:

(1)(a) The follow ng persons who are residents of this state are
eligible for pool coverage:

() (( : L d L : — loeisi
to—aceept—him-or—her—for—enroHrent—in—an—indi-vi-dual—health—beneft-

ESSB 5449. SL p. 4
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e —recetrpt—ol——the—resubts—ol —the— s%anda#d- heatth —gquestionnatre

destgnated—by—the boardand—admrnrsteredbyhealthcarrers—under—REW
48.43.018;

HH)—Anry—persen—who—continues—to—be—eH-gible—for—pool—coverage

by—the—board—and—admnistered—by—the—pool—admn-strator—pursuant—to
suhsecton—{3)—olth-s—section—

{tii)y Any person who resides in a county of the state where no
carrer—or—inswrer—eH-g-ble—under —ehapter — 4815 —-ROAM-olHers—to—the
pubH-e —an—iadivi-dual —healt-h—beneti —plan—other —than—a—catastropht¢
heatth—plan—as—deftned—+nROW-48-43-005—at—thet+ne—of—apptecattonto
the pool, and who nakes direct application to the pool)) Any resident

of the state not eligible for nedicare coverage or nedicaid coverage,
and residing in a county where an_individual health plan other than a
catastrophic health plan as defined in RCW48.43.005 is not offered to
the resident during defined open_ enrollment or special enrollnent
periods at the tinme of application to the pool, whether through the
health benefit exchange operated pursuant to chapter 43.71 RCW or in
the private insurance market, and who makes application to the pool for
coverage prior to Decenber 31, 2017;

(ii) Any resident of the state not eligible for nmedicare coverage,
enrolled in the pool prior to Decenber 31, 2013, shall remain eligible
for pool coverage except as provided in subsections (2) and (3) of this
section through Decenber 31, 2017

((wr)) (iii) Any person becomng eligible for nedicare before
August 1, 2009, who provides evidence of (A a rejection for nedica
reasons, (B) a requirenent of restrictive riders, (C) an up-rated
premum (D) a preexisting conditions |[imtation, or (E) |ack of access
to or for a conprehensive nedi care suppl enental insurance policy under
chapter 48.66 RCW the effect of any of which is to substantially
reduce coverage from that received by a person considered a standard
risk by at Ileast one nenber wthin six nonths of the date of
application; and

((&)) (iv) Any person becomng eligible for nedicare on or after
August 1, 2009, who does not have access to a reasonable choice of
conprehensive nedicare part C plans, as defined in (b) of this
subsection, and who provides evidence of (A) a rejection for nedica

p. 5 ESSB 5449. SL
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reasons, (B) a requirenment of restrictive riders, (C) an up-rated
premum (D) a preexisting conditions |[imtation, or (E) |ack of access
to or for a conprehensive nedi care suppl enental insurance policy under
chapter 48.66 RCW the effect of any of which is to substantially
reduce coverage from that received by a person considered a standard
risk by at Ileast one nenber wthin six nonths of the date of
appl i cati on((+—and

ROA 48 / a

tHre — e — of — appbieation —to —the —pool — s —ebigi-ble —for — the —pool
coverage)).

(b) For purposes of (a)(i) of this subsection, by Decenber 1, 2013,
the board_shall develop and_inplenent a_ process_to_determ ne_an
applicant's eligibility based on the criteria specified in (a)(i) of
this subsection.

(c) For purposes of (a)((&w))(iv) of this subsection (1), a person
does not have access to a reasonabl e choice of plans unless the person
has a choice of health maintenance organi zation or preferred provider
organi zation nmedicare part C plans offered by at |east three different
carriers that have had provider networks in the person's county of
residence for at least five years. The plan options nust include
coverage at | east as conprehensive as a plan F nedi care suppl enent pl an
conbined with nedicare parts A and B. The plan options nust also
provi de access to adequate and stable provider networks that nake up-
to-date provider directories easily accessible on the carrier web site,
and will provide themin hard copy, if requested. |In addition, if no
heal t h mai nt enance organi zati on or preferred provider organi zati on plan
includes the health care provider with whom the person has an
established care relationship and from whom he or she has received
treatment within the past twelve nonths, the person does not have
reasonabl e access.

(2) The follow ng persons are not eligible for coverage by the
pool :

(a) Any person having term nated coverage in the pool unless (i)
twel ve nonths have | apsed since term nation, or (ii) that person can

show conti nuous ot her coverage which has been involuntarily term nated
for any reason other than nonpaynent of prem uns. However, these

ESSB 5449. SL p. 6



© 00 N O Ol WDN P

W W W W W W WwWwwWwWwWwMNDNDNDMDNDNMNDNMDDNMNDNMDMNMNMNMDNEPRPPRPEPRPRPRPPRPERPRRERPPRPRE
0O NO O A W NPEFP O OOWuNO O P WNEPEOOOWOOLwWNO O~ owdNDeEe. o

exclusions do not apply to eligible individuals as defined in section
2741(b) of the federal health insurance portability and accountability
act of 1996 (42 U.S.C. Sec. 300gg-41(b));

(b) I'nmates of public institutions and those persons who becone
eligible for nedical assistance after June 30, 2008, as defined in RCW
74.09. 010. However, these exclusions do not apply to eligible
individuals as defined in section 2741(b) of the federal health
i nsurance portability and accountability act of 1996 (42 U . S.C Sec.
300gg-41(b)) ((5-

eyr—Any—person—who—restdes—in—a—county—ot—the—state—where—any
carer—ofr —asurer —regubated—under —chapter —4815—-ROAMN-olfers—to—the
pubH-e —an—iadivi-dual —healt-h—beneti —plan—other —than—a—catastropht¢
heal th plan as defined in RCW48.43. 005 at the tine of application to
Hhre—pool—and—who—does—not—guali-by—for—pool—coverage—based—upon—the
rest-ts—ofb—thestandardhealt-h—guestionnatlre—or—pursuant—to-subsecti-on
e —etthts—seetten) ) .

(3) When a carrier or insurer regulated under chapter 48.15 RCW
begins to offer an individual health benefit plan in a county where no
carrier had been offering an individual health benefit plan:

(a) If the health benefit plan offered is other than a catastrophic
health plan as defined in RCW48. 43. 005, any person enrolled in a pool
pl an pursuant to subsection (1)(a)((&+H-)) (i) of this section in that
county shall no longer be eligible for coverage under that plan

pursuant to subsection (1)(a)((H&++F)) (i) of this section((—but—ray

by the pool admnistrator. The pool admnistrator shall offer to
admnt-ster—the—questionnatlre—to—each—person—no—longer—elgi-ble—for
coverage—uhder—subsecton—{H{ar+)—ef—this—section—wthin—thi+rty
I . d - I I he i | Ligible:

an . L aibil] : | I hi I : 3
does —notb —alteect —a—person-s —ebgt-bi-Hty —for — pool — coverage —under

I . ZIVIRVITEITES ) —ofthi on)): and

((&=y)) (b) The pool adm nistrator shall provide witten notice to
any person who is no longer eligible for coverage under a pool plan
under this subsection (3) within thirty days of the admnistrator's
determ nation that the person is no longer eligible. The notice shall:
(1) Indicate that coverage under the plan will cease ninety days from

p. 7 ESSB 5449. SL
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the date that the notice is dated; (ii) describe any other coverage
options, either in or outside of the pool, available to the person; and

(1i11) describe the ((procedurestortheadmnistrationofthe standard
heal t] . . to_d . the_ , . | el aibili
for—ecoverage —under—subseetion—{H-{a)H+)—of—this—seetton——and —{v)
deseribe—the)) enroll ment process for the avail abl e options outside of
t he pool .

{ ( £H—TFhe-—Dboard—shal—ensure—that—an—independent —analysts—of—the
eH-gi-bHHty—standards—for—the—pool—coverage—s—conducted—ineluding

g the—eiaht— eliaibility_td hold——eligibility_for
rnedi-cat-d—enrobH-ees—and —other—publelby—sponsored—enrolbees——and—the
P pacts on the pool and the state budget. The board shall report the
TR he leaisl I I , )

Sec. 4. RCW48.41.160 and 2007 ¢ 259 s 27 are each anended to read
as follows:

(1) On or before Decenber 31, 2007, the pool shall cancel all
existing pool policies and replace them with policies that are
identical to the existing policies except for the inclusion of a
provision providing for a guarantee of the continuity of coverage
consistent with this section. As a neans to mnimze the nunber of
policy changes for enrollees, replacenent policies provided under this
subsection also may include the plan nodifications authorized in RCW
48.41. 100, 48.41.110, and 48.41.120.

(2) A pool policy shall contain a guarantee of the individual's
right to continued coverage, subject to the provisions of subsections
(4) ((anrd)), (5, (7), and (8) of this section.

(3) The guarantee of continuity of coverage required by this
section shall not prevent the pool from canceling or nonrenewing a
policy for:

(a) Nonpaynent of prem um

(b) Violation of published policies of the pool;

(c) Failure of a covered person who becones eligible for nedicare
benefits by reason of age to apply for a pool nedical supplenent plan,
or a mnedicare supplenent plan or other simlar plan offered by a
carrier pursuant to federal |aws and regul ati ons;

(d) Failure of a covered person to pay any deducti bl e or copaynent
anount owed to the pool and not the provider of health care services;

ESSB 5449. SL p. 8
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(e) Covered persons conmtting fraudul ent acts as to the pool;

(f) Covered persons materially breaching the pool policy; or

(g) Changes adopted to federal or state |laws when such changes no
| onger permt the continued offering of such coverage.

(4)(a) The guarantee of continuity of coverage provided by this
section requires that if the pool replaces a plan, it nust make the
repl acenent plan available to all individuals in the plan being
repl aced. The replacenent plan nust include all of the services
covered under the replaced plan, and nust not significantly limt
access to the kind of services covered under the replacenent plan
t hrough unreasonabl e cost-sharing requirenents or otherw se. The poo
may also allow individuals who are covered by a plan that is being
repl aced an unrestricted right to transfer to a fully conparable plan.

(b) The guarantee of continuity of coverage provided by this
section requires that if the pool discontinues offering a plan: (i)
The pool nust provide notice to each individual of the discontinuation
at least ninety days prior to the date of the discontinuation; (ii) the
pool nust offer to each individual provided coverage under the
di scontinued plan the option to enroll in any other plan currently
of fered by the pool for which the individual is otherwi se eligible; and
(iii) in exercising the option to discontinue a plan and in offering
the option of coverage under (b)(ii) of this subsection, the pool nust
act uniformly wthout regard to any health status-related factor of
enroll ed individuals or individuals who my becone eligible for this

cover age.
(c) The pool <cannot replace or discontinue a plan under this
subsection (4) until it has conpleted an evaluation of the inpact of

repl aci ng the pl an upon:

(i) The cost and quality of care to pool enroll ees;

(11) Pool financing and enroll nent;

(ti1) The board's ability to offer conprehensive and other plans to
its enroll ees;

(tv) OGher itens identified by the board.

In its wevaluation, the board nust request input from the
constituents represented by the board nenbers.

(d) The guarantee of continuity of coverage provided by this
section does not apply if the pool has zero enrollnent in a plan.

p. 9 ESSB 5449. SL
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(5) The pool nmay not change the rates for pool policies except on
a class basis, with a clear disclosure in the policy of the pool's
right to do so.

(6) A pool policy offered under this chapter shall provide that,
upon the death of the individual in whose nane the policy is issued,
every other individual then covered under the policy may elect, wthin
a period specified in the policy, to continue coverage under the sane
or adifferent policy.

(7) Al _pool policies issued on or_ after January_ 1, 2014, nust
reflect the neweliqgibility requirenments of RCW 48.41.100 and contain
a statenent of the intent to discontinue the pool coverage on Decenber
31, 2017, under pool nonnedicare pl ans.

(8) Pool policies _issued prior_ to_January_ 1, 2014, shall _be
nodi fied effective January 1, 2013, consistent with subsection (3)(q)
of this section, and contain a_statenent of the intent to discontinue
pool coverage on Decenber 31, 2017, under pool nonnedi care pl ans.

(9) The pool shall discontinue all nonnedi care pool plans effective
Decenber 31, 2017.

Sec. 5. RCWA48.41.240 and 2012 ¢ 87 s 17 are each anended to read
as follows:

(1) The board shall review popul ati ons that may need ongoi ng access
to coverage through the pool, with specific attention to those persons
who may be excluded from or may receive i nadequate coverage begi nning
January 1, 2014, such as persons with end-stage renal disease or
H V/ Al DS, or persons not eligible for coverage in the exchange.

(2) If the review under subsection (1) of this section indicates a
conti nued need for coverage through the pool after Decenber 31, 2013,
the board shall submt recommendations regarding any nodifications to
pool eligibility requirenents for new and ongoing enrollnent after
Decenber 31, 2013. The recommendati ons nust address any needed
nodi fications to the standard health questionnaire or other eligibility
screening tool that could be used in a nmanner consistent with federal
law to determne eligibility for enrollnment in the pool.

(3) The board shall conplete an analysis of current pool assessnent
requirenments in relation to assessnents that will fund the reinsurance
program and recomend changes to pool assessnents or any credits
agai nst assessnents that may be considered for the reinsurance program

ESSB 5449. SL p. 10
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The anal ysis shall recommend whether the categories of nenbers paying
assessnments should be adjusted to nake the assessnent fair and
equi t abl e anong al |l payers.

(4) The board shall report its recomendations to the governor and
the | egislature by Decenber 1, 2012.

(5) The board shall revisit the study of eligibility conpleted in
2012 with another review of the_ populations that nmay need_ongoi ng
access to coverage through the pool, to be subnmtted to the governor
and_leqgislature by Novenber 1, 2015. The _eligibility study shall
include_the_ nonnedicare_ populations_ scheduled to_|ose_coverage_and
nedi care popul ations, and consi der whether the enroll ees have access to
conpr ehensi ve coverage alternatives that include appropriate pharnmacy
cover age. The study shall include recomendations to address any
barriers ineligibility that remain in accessing other coverage such as
nedi care suppl enental coverage_or conprehensive pharnmacy coverage, as
well as_suggestions_ for_ financing changes and reconmendations _on_a
future expiration of the pool.

NEW SECTION. Sec. 6. Sections 2 and 3 of this act take effect
January 1, 2014.

Passed by the Senate April 24, 2013.

Passed by the House April 16, 2013.

Approved by the Governor May 16, 2013.

Filed in Ofice of Secretary of State May 17, 2013.

p. 11 ESSB 5449. SL
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