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ENGROSSED SENATE BI LL 5484

AS AMENDED BY THE HOUSE
Passed Legislature - 2013 Regul ar Sessi on
State of WAshi ngton 63rd Legislature 2013 Regul ar Session

By Senators Kline, Frockt, Ranker, Rolfes, Padden, Fain, and Kohl -
Vel | es; by request of Attorney Cenera

Read first tine 01/31/13. Referred to Commttee on Law & Justi ce.

AN ACT Relating to assault in the third degree occurring in areas
used in connection with court proceedings; anmending RCW 9.94A 535;
reenacting and amendi ng RCW 9A. 36. 031; adding a new section to chapter
2.28 RCW and prescribing penalties.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCWO9A 36.031 and 2011 c¢ 336 s 359 and 2011 ¢ 238 s 1 are
each reenacted and anended to read as foll ows:

(1) Aperson is guilty of assault in the third degree if he or she,
under circunstances not anounting to assault in the first or second
degr ee:

(a) Wth intent to prevent or resist the execution of any |awf ul
process or mandate of any court officer or the | awful apprehension or
detention of hinself, herself, or another person, assaults another; or

(b) Assaults a person enployed as a transit operator or driver, the
i mredi at e supervisor of a transit operator or driver, a nmechanic, or a
security officer, by a public or private transit conmpany or a
contracted transit service provider, while that person is performng
his or her official duties at the tine of the assault; or
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(c) Assaults a school bus driver, the imedi ate supervisor of a
driver, a nechanic, or a security officer, enployed by a school
district transportation service or a private conpany under contract for
transportation services with a school district, while the person is
performng his or her official duties at the tine of the assault; or

(d) Wth crimnal negligence, causes bodily harmto another person
by neans of a weapon or other instrunent or thing |likely to produce
bodily harm or

(e) Assaults a firefighter or other enployee of a fire departnent,
county fire marshal's office, county fire prevention bureau, or fire
protection district who was performng his or her official duties at
the tinme of the assault; or

(f) Wth crimnal negligence, causes bodily harm acconpani ed by
substantial pain that extends for a period sufficient to cause
consi derabl e suffering; or

(g) Assaults a |l aw enforcenent officer or other enployee of a |aw
enf orcement agency who was performng his or her official duties at the
time of the assault; or

(h) Assaults a peace officer with a projectile stun gun; or

(i) Assaults a nurse, physician, or health care provider who was
performng his or her nursing or health care duties at the tine of the
assaul t. For purposes of this subsection: "Nurse" neans a person
| i censed under chapter 18.79 RCW "physician"” nmeans a person |icensed
under chapter 18.57 or 18.71 RCW and "health care provider" neans a
person certified under chapter 18.71 or 18.73 RCW who perforns
energency nedi cal services or a person regul ated under Title 18 RCWand
enpl oyed by, or contracting with, a hospital |icensed under chapter
70.41 RCW or

(j) Assaults a judicial officer, court-related enployee, county
clerk, or county clerk's enployee, while that person is performng his
or her official duties at the time of the assault or as a result of
that person's enploynent within the judicial system For purposes of
this subsection, "court-related enployee" includes bailiffs, court
reporters, judicial assistants, court rmanagers, court nmanagers
enpl oyees, and any ot her enpl oyee, regardless of title, who is engaged
i n equival ent functions; or

(k) Assaults_a person located in a courtroom _jury room judge's
chanber, or_ any waiting area or_corridor_ imediately adjacent to_a

ESB 5484. SL p. 2
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courtroom jury room or_judge's chanber. This section _shall apply
only: (i) During the tines when a courtroom jury room or judge's
chanmber is being used for judicial purposes during court proceedings;
and (ii) if signage was posted in conpliance with section 3 of this act
at the tine of the assault.

(2) Assault inthe third degree is a class C fel ony.

Sec. 2. RCW9.94A 535 and 2011 ¢ 87 s 1 are each anended to read
as follows:

The court may i npose a sentence outside the standard sentence range
for an offense if it finds, considering the purpose of this chapter,
that there are substantial and conpelling reasons justifying an
exceptional sentence. Facts supporting aggravated sentences, other
than the fact of a prior conviction, shall be determ ned pursuant to
t he provisions of RCW 9. 94A. 537.

Whenever a sentence outside the standard sentence range i s i nposed,
the court shall set forth the reasons for its decision in witten
findings of fact and conclusions of |[|aw. A sentence outside the
standard sentence range shall be a determ nate sentence.

I f the sentencing court finds that an exceptional sentence outside
t he standard sentence range shoul d be i nposed, the sentence i s subject
to reviewonly as provided for in RCW9. 94A. 585(4).

A departure from the standards in RCW 9.94A. 589 (1) and (2)
governing whether sentences are to be served consecutively or
concurrently is an exceptional sentence subject to the limtations in
this section, and may be appeal ed by the offender or the state as set
forth in RCW9. 94A. 585 (2) through (6).

(1) Mtigating G rcunstances - Court to Consi der

The court may inpose an exceptional sentence below the standard
range if it finds that mtigating circunstances are established by a
preponder ance of the evidence. The following are illustrative only and
are not intended to be excl usive reasons for exceptional sentences.

(a) To a significant degree, the victimwas an initiator, wlling
partici pant, aggressor, or provoker of the incident.

(b) Before detection, the defendant conpensated, or nmade a good
faith effort to conpensate, the victimof the crimnal conduct for any
damage or injury sustained.

p. 3 ESB 5484. SL
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(c) The defendant committed the crinme under duress, coercion,
threat, or conpulsion insufficient to constitute a conpl ete defense but
whi ch significantly affected his or her conduct.

(d) The defendant, with no apparent predisposition to do so, was
i nduced by others to participate in the crine.

(e) The defendant's capacity to appreciate the wongful ness of his
or her conduct, or to conformhis or her conduct to the requirenents of
the law, was significantly inpaired. Voluntary use of drugs or al cohol
i s excluded.

(f) The offense was principally acconplished by another person and
t he defendant manifested extrenme caution or sincere concern for the
safety or well-being of the victim

(g) The operation of the nmultiple offense policy of RCW9.94A 589
results in a presunptive sentence that is clearly excessive in [ight of
t he purpose of this chapter, as expressed in RCW9. 94A. 010.

(h) The defendant or the defendant's children suffered a continuing
pattern of physical or sexual abuse by the victimof the offense and
the offense is a response to that abuse.

(1) The defendant was nmaking a good faith effort to obtain or
provi de nedical assistance for soneone who is experiencing a drug-
rel at ed overdose.

(j) The current offense involved donmestic violence, as defined in
RCW 10.99. 020, and the defendant suffered a continuing pattern of
coercion, control, or abuse by the victim of the offense and the
offense is a response to that coercion, control, or abuse.

(2) Aggravating G rcunstances - Considered and | nposed by the Court

The trial court nmay inpose an aggravated exceptional sentence
w thout a finding of fact by a jury under the foll ow ng circunstances:

(a) The defendant and the state both stipulate that justice is best
served by the inposition of an exceptional sentence outside the
standard range, and the court finds the exceptional sentence to be
consistent wwth and in furtherance of the interests of justice and the
pur poses of the sentencing reformact.

(b) The defendant's prior unscored m sdeneanor or prior unscored
foreign crimnal history results in a presunptive sentence that is
clearly too lenient in light of the purpose of this chapter, as
expressed in RCW9. 94A. 010.

ESB 5484. SL p. 4
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(c) The defendant has commtted nultiple current offenses and the
defendant's high offender score results in sone of the current offenses
goi ng unpuni shed.

(d) The failure to consider the defendant's prior crimnal history
which was omtted fromthe offender score cal cul ati on pursuant to RCW
9.94A. 525 results in a presunptive sentence that is clearly too
| eni ent.

(3) Aggravating Circumstances - Considered by a Jury -Ilnposed by
t he Court

Except for circunstances listed in subsection (2) of this section,
the follow ng circunstances are an exclusive |list of factors that can
support a sentence above the standard range. Such facts should be
determ ned by procedures specified in RCW9. 94A. 537.

(a) The defendant's conduct during the comm ssion of the current
of fense mani fested deli berate cruelty to the victim

(b) The defendant knew or shoul d have known that the victimof the
current offense was particularly vul nerable or incapable of resistance.

(c) The current offense was a violent offense, and the defendant
knew that the victimof the current offense was pregnant.

(d) The current offense was a maj or econom c offense or series of
of fenses, so identified by a consideration of any of the follow ng
factors:

(1) The current offense involved multiple victinms or nultiple
incidents per victim

(1i) The current offense involved attenpted or actual nonetary | oss
substantially greater than typical for the offense;

(ii1) The current offense involved a high degree of sophistication
or planning or occurred over a lengthy period of tinme; or

(iv) The defendant used his or her position of trust, confidence,
or fiduciary responsibility to facilitate the comm ssion of the current
of f ense.

(e) The current offense was a mmjor violation of the Uniform
Controll ed Substances Act, chapter 69.50 RCW (VUCSA), related to
trafficking in controlled substances, which was nore onerous than the
typical offense of its statutory definition: The presence of ANY of
the following nmay identify a current of fense as a naj or VUCSA:

(1) The ~current offense involved at |east three separate

p. 5 ESB 5484. SL
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transactions in which controlled substances were sold, transferred, or
possessed with intent to do so;

(ii1) The current offense involved an attenpted or actual sale or
transfer of controlled substances in quantities substantially |arger
than for personal use;

(ii1) The current offense involved the manufacture of controlled
subst ances for use by other parties;

(iv) The circunstances of the current offense reveal the offender
to have occupied a high position in the drug distribution hierarchy;

(v) The current offense involved a high degree of sophistication or
pl anni ng, occurred over a |lengthy period of tine, or involved a broad
geogr aphi ¢ area of di sbursenent; or

(vi) The offender used his or her position or status to facilitate
the comm ssion of the current offense, including positions of trust,
confidence or fiduciary responsibility (e.g., pharmacist, physician, or
ot her nedi cal professional).

(f) The current offense included a finding of sexual notivation
pursuant to RCW9. 94A. 835.

(g) The offense was part of an ongoi ng pattern of sexual abuse of
the sane victi munder the age of eighteen years manifested by nmultiple
i nci dents over a prolonged period of tine.

(h) The current offense involved domestic violence, as defined in
RCW 10. 99. 020, and one or nore of the foll owi ng was present:

(i) The offense was part of an ongoing pattern of psychol ogi cal
physi cal, or sexual abuse of a victimor nultiple victins manifested by
mul tiple incidents over a prolonged period of tineg;

(11) The offense occurred within sight or sound of the victims or
the of fender's mnor children under the age of eighteen years; or

(ti1) The offender's conduct during the comm ssion of the current
of fense mani fested deli berate cruelty or intimdation of the victim

(1) The offense resulted in the pregnancy of a child victim of
rape.

(j) The defendant knew that the victimof the current offense was
a youth who was not residing with a | egal custodi an and t he def endant
established or pronoted the relationship for the primary purpose of
victim zation.

(k) The offense was committed with the intent to obstruct or inpair

ESB 5484. SL p. 6
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human or animal health care or agricultural or forestry research or
commer ci al production.

(1) The current offense is trafficking in the first degree or
trafficking in the second degree and any victimwas a mnor at the tine
of the of fense.

(m The offense involved a high degree of sophistication or
pl anni ng.

(n) The defendant used his or her position of trust, confidence, or
fiduciary responsibility to facilitate the comm ssion of the current
of f ense.

(o) The defendant commtted a current sex offense, has a history of
sex offenses, and is not anenable to treatnent.

(p) The offense involved an invasion of the victim s privacy.

(gq) The defendant denonstrated or displayed an egregious |ack of
renorse

(r) The offense involved a destructive and foreseeable inpact on
persons other than the victim

(s) The defendant commtted the offense to obtain or maintain his
or her nenbership or to advance his or her positionin the hierarchy of
an organi zati on, association, or identifiable group.

(t) The defendant conmtted the current offense shortly after being
rel eased fromincarceration.

(u) The current offense is a burglary and the victim of the
burglary was present in the building or residence when the crine was
comm tted.

(v) The offense was comm tted agai nst a | aw enforcenent officer who
was performng his or her official duties at the tinme of the offense,
the of fender knew that the victimwas a | aw enforcenent officer, and
the victins status as a | aw enforcenent officer is not an el enment of
t he of fense.

(w) The defendant commtted the offense against a victimwho was
acting as a good sanaritan.

(x) The defendant commtted the offense against a public official
or officer of the court in retaliation of the public official's
performance of his or her duty to the crimnal justice system

(y) The victims injuries substantially exceed the |level of bodily
harm necessary to satisfy the el enents of the offense. This aggravator
i's not an exception to RCW9. 94A. 530(2).

p. 7 ESB 5484. SL
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(z)(i)(A) The current offense is theft in the first degree, theft
in the second degree, possession of stolen property in the first
degree, or possession of stolen property in the second degree; (B) the
stolen property involved is netal property; and (C the property danage
to the victim caused in the course of the theft of nmetal property is
nore than three tines the value of the stolen netal property, or the
theft of the metal property creates a public hazard.

(ii) For purposes of this subsection, "netal property" neans
commercial netal property, private netal property, or nonferrous netal
property, as defined in RCW19.290.010.

(aa) The defendant conmtted the offense with the intent to
directly or indirectly cause any benefit, aggrandi zenent, gain, profit,
or other advantage to or for a crimnal street gang as defined in RCW
9.94A. 030, its reputation, influence, or nenbership.

(bb) The current offense involved paying to view, over the internet
in violation of RCW9. 68A. 075, depictions of a m nor engaged in an act
of sexually explicit conduct as defined in RCW9. 68A.011(4) (a) through
(9).

(cc) The offense was intentionally commtted because the defendant
percei ved the victimto be honel ess, as defined i n RCW 9. 94A. 030.

(dd) The current offense_involved a felony crine agai nst persons,
except for assault in the third degree pursuant to RCW 9A. 36.031(1) (k),
that occurs in a courtroom jury room judge's chanber, or any waiting
area or corridor inmediately adjacent to a courtroom jury room or
judge's chanber. This_subsection_shall apply only: (i) During the
times when a courtroom jury room or judge's chanber is being used for
judicial purposes_during court proceedings; and (ii)_ if_ signage was
posted in conpliance with section 3 of this act at the time of the
of f ense.

NEW SECTION. Sec. 3. A new section is added to chapter 2.28 RCW
to read as foll ows:

(1) Signage shall be posted notifying the public of the possible
enhanced penalties under this act.

(2) The signage shall be promnently displayed at any public
entrance to a courtroom

(3) The admnistrative office of the courts shall develop a

ESB 5484. SL p. 8



1 standard signage form notifying the public of the possible enhanced
2 penal ti es under this act.

Passed by the Senate April 27, 2013.

Passed by the House April 9, 2013.
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