SENATE BILL REPORT
SB 5135

Asof January 22, 2023
Title: An act relating to solitary confinement.
Brief Description: Concerning solitary confinement.

Sponsors:. Senators Wilson, C., Frame, Hunt, Kuderer, Lovelett, Nguyen, Nobles, Pedersen,
Saldaiia and Wellman.

Brief History:
Committee Activity: Human Services. 1/23/23.

Brief Summary of Bill

» Redtricts the use of solitary confinement in state correctional facilities
and long-term private detention facilities except when necessary for
emergency purposes, medical isolation, or when the person voluntarily
reguests such confinement.

 Establishes limits on duration, hearing processes, standards around living
conditions, and access to activities outside of the cell, basic necessities,
communication, personal hygiene, and medical care for persons in
solitary confinement.

» Requires development of rules, policies, and transition plans by certain
dates.

* Requires collection and reporting of data on the use of solitary
confinement.

SENATE COMMITTEE ON HUMAN SERVICES

Staff: Kelsey-anne Fung (786-7479)

This analysis was prepared by non-partisan legislative staff for the use of legidative
membersin their deliberations. Thisanalysisis not part of the legislation nor does it
constitute a statement of legidative intent.

Senate Bill Report -1- SB 5135



Background: Legidation from 2020 prohibits the use of solitary confinement in juvenile
detention facilities and ingtitutions, and limits the use of total isolation and room
confinement. There are no corresponding state laws for adults in state correctional facilities
or local jails. However, the Department of Corrections (DOC) has policies regarding the use
of restrictive housing.

According to DOC, restrictive housing is the practice of housing some incarcerated persons
separately from the general prison population, resulting in restrictions on their movement,
behavior, and privileges. There are two types of restrictive housing—administrative
segregation, and maximum custody. Administrative segregation is used to temporarily
remove a person from the general population when the person presents a significant risk to
the safety of staff or other incarcerated persons until a decision can be made about
appropriate housing. A person may also be assigned to administrative segregation when the
individual requests protection or is pending transfer to a more secure facility. Maximum
custody is the highest custody designation within DOC. Incarcerated persons are classified
to maximum custody when they pose a significant risk to the safety and security of DOC
employees, incarcerated persons, or others.

DOC has policies governing restrictive housing, which include requirements for providing
initial health screenings, mental health assessments, specified confinement conditions, and
medical care. DOC has separate policies governing administrative segregation and
maximum custody placement, transfer, and release.

In February 2018, DOC created the Restrictive Housing Steering Committee, an internal
workgroup made up of a variety of staff from different positions and disciplines at facilities
around the state. The committee meets regularly to help develop and implement reforms
relating to restrictive housing in state correctiona facilities. From 2018 through 2020, DOC
partnered with the Vera Institute of Justice to reduce the use of restrictive housing and
implement appropriate aternatives.

In August 2021, DOC repurposed restrictive housing beds into enhanced closed custody
beds, which are designated to provide increased security and observation for incarcerated
individuals exhibiting behavioral problems without placing them in restrictive housing. In
July 2021, DOC established transfer pods that allow incarcerated individuals who are in
restrictive housing but awaiting transfer to the general population of another facility to have
unrestrictive movement in the pod. In September 2021, DOC officially eliminated the use of
restrictive housing for disciplinary purposes, also referred to as disciplinary segregation.

Summary of Bill: General Restriction on Solitary Confinement. Beginning July 1, 2024,
an incarcerated or detained person is prohibited from being placed in solitary confinement
in a state correctional facility or a long-term detention facility except when necessary for
emergency purposes, medical isolation, or when the person voluntarily requests solitary
confinement. "Solitary confinement” is defined as the confinement of a person alone in a
cell or similarly confined holding or living space for 20 hours or more per day under
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circumstances other than a partial or facility-wide lockdown.

Emergency Purposes. An incarcerated or detained person may be placed in solitary
confinement for emergency purposesif:
* the person has not been determined to be a vulnerable person, as defined in the hill;
 solitary confinement is necessary to reduce or protect against a substantial risk of
immediate serious harm to the person or another person, as evidenced by recent
threats or conduct; and
» alessrestrictive intervention would insufficiently reduce this risk.

A person must receive an initial medical and mental health examination by a qualified
medical provider within 24 hours of being placed in solitary confinement for emergency
purposes. The examination must occur before the person is placed in solitary confinement if
the person has been involved in an altercation or use of force.

If the incarcerated or detained person is determined to be a vulnerable person by the
qualified medical provider, the person cannot be placed in solitary confinement, or must be
removed from solitary confinement, and if necessary, transferred to an appropriate
residential treatment unit, medical unit, or other appropriate or specialized unit. If the
person meets the definition of vulnerable person due to having a mental disorder or
developmental disability, the person may aso be screened by a qualified medical provider
for transfer to the least restrictive appropriate short-term care or psychiatric facility.

A person may not be placed in solitary confinement for emergency purposes for more than
24 consecutive hours, and for more than 72 cumulative hours in any 30-day period.

Extended Solitary Confinement for Emergency Purposes. A person may not be placed in
extended solitary confinement for more than 15 consecutive days, and for more than 45
cumulative days during a single fiscal year. The person must receive a mental health and
physical health status examination every seven days. The person must have timely, fair, and
meaningful opportunities to contest the extended solitary confinement, including an initial
hearing within 72 hours of placement unless there are emergency circumstances, the right to
appear and request assistance at the hearing, an independent hearing officer, and a written
statement of the reasons a decision was made at the hearing, and how to appeal a hearing
determination.

Medical Isolation. An incarcerated or detained person may be placed in solitary
confinement for medical isolation if the facility medical director determines such
confinement is necessary for medical reasons. Conditions must be the least restrictive
possible, and comply with prevailing public health guidance.

An in-person clinical assessment must be conducted by a qualified medical provider at |east
every 12 hours. The maximum time that a person may be placed in solitary confinement for
medical isolation is 15 consecutive days and 45 cumulative days during a single fiscal year,
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unless a qualified medical provider determines additional time is necessary for medical
pUrposes.

Voluntary Solitary Confinement. An incarcerated or detained person may be voluntarily
placed in solitary confinement if:
* the person has capacity to make an informed decision about placement in solitary
confinement;
* solitary confinement is necessary to prevent reasonably foreseeable harm; and
* the person voluntarily requests such confinement conditions.

A person must provide informed consent to be placed in solitary confinement. If a person
initiates an informed request, the correctional or detention facility must document the
request, and has the burden of establishing a basis for refusing the request. Prior to
declining a request or removing a person who previously requested solitary confinement,
the facility must provide the person with a timely, fair, and meaningful opportunity to
contest the decision. A person may revoke their request, in which case, the facility must
transfer the person to a less restrictive intervention or other appropriate setting within 15

days.

DOC or the detention facility must make a less restrictive intervention available to any
person requesting voluntary solitary confinement. Less restrictive interventions may include
accommodations in the general population, transfer to the general population of another
institution or unit designated for persons who face similar threats, or other specialized
housing. This does not include transfer to an out-of-state facility unless such transfer is
requested by the person. A person must be notified of the available less restrictive
intervention when DOC or the detention facility receives the person's request, and receive
an individualized intervention plan that addresses the support or services the person may
need to move to aless restrictive intervention.

The person must be assessed by a qualified medical provider every 90 days. The person
must be transferred to a less restrictive intervention if the qualified medical provider finds
that continued placement in solitary confinement would be detrimental to the person's
health or well-being.

Conditions of Solitary Confinement. DOC and long-term private detention facilities must
maximize the amount of time spent outside of the cell by providing outdoor and indoor
recreation, education, clinically appropriate treatment therapies, and skill-building activities.
Cells and other holding and living spaces must be properly ventilated, lit appropriately for
the time of day, temperature-monitored, clean, and equipped with properly functioning
sanitary fixtures.

Access to food, water, or any other basic necessity, or access to appropriate medical care
may not be denied. A person may not be denied access to the telephone, personal
communication or media devices, reading materials, or personal hygiene items unless
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restrictions are directly necessary for the safety of the person or others. Restraints may be
used to facilitate movement or programming if directly necessary for the safety of the
person or others.

A person may not be directly released to the community unless necessary for the safety of
the person, staff, other incarcerated or detained persons, or the public, or in circumstances
that require immediate release due to resentencing. A person may not be placed in solitary
confinement based on the person's race, creed, color, national origin, nationality, ancestry,
age, marital status, domestic partnership or civil union status, affectional or sexual
orientation, genetic information, pregnancy or breastfeeding status, sex, gender identity or
expression, disability, or atypical hereditary cellular or blood trait.

Policies and Procedures. Transition Plans. By April 1, 2024, DOC and all long-term private
detention facilities must review the status of each person in solitary confinement. A plan
must be developed to transition individuals in solitary confinement to less restrictive
interventions or other appropriate settings. Individuas who have been in solitary
confinement for more than 120 days in the prior year as of July 1, 2024, must have a
trauma-informed, culturally appropriate individualized intervention plan to facilitate a
transition to alessrestrictive intervention.

Rules and Regulations. By January 1, 2024, DOC must adopt any rules or policies
necessary to implement the bill, including:

* establishing lessrestrictive interventions to solitary confinement;

* requiring restrictions on religious, mail, and telephone privileges, visit contacts, and
outdoor and indoor recreation be directly necessary for the safety of the person or
others based on an individualized determination;

* prohibiting restrictions on access to food, basic necessities, or legal access,

* requiring staff training with appropriate professionals;

 requiring documentation of all decisions, procedures, and reviews of incarcerated
personsin solitary confinement;

* requiring monitoring of compliance with rules and policies;

» establishing hearing procedures for extended solitary confinement; and

* requiring posting of monthly reports on DOC's website beginning April 1, 2024, on
the use of solitary confinement including:

1. the rate of solitary confinement by age, sex, gender identity, ethnicity, or
incidence of a mental disorder;

2.the number of people released from solitary confinement directly to the
community;

3. the mean and median period of solitary confinement at each facility;

4. incidence of self-harm, suicide, and assault in any solitary confinement unit;
and

5. the number of people held in medical isolation.

Before April 1, 2024, long-term private detention facilities must implement policies
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modeled off of the rules adopted by DOC.

DOC must also submit a report to the Governor and Legislature by December 1, 2023, with
the following information:

» astaffing needs assessment with the number of personnel needed to provide adequate
security when the restrictions on solitary confinement are in effect;

* a capital facilities master plan with the investments needed to accommodate the
objectives of the bill while providing for the health and safety of incarcerated persons,
correctional officers and other staff, and outside visitors,

» aprofile of currently incarcerated persons who are or have been housed in restrictive
housing during the 2023-2025 biennium, and their underlying offenses, any sanctions
imposed, and the amount of time remaining in total confinement;

* attempted suicides by individualsin restrictive housing over the past ten years and the
reason, if known; and

* an inventory of currently incarcerated persons who are or have been housed in
restrictive housing and who have been transferred or considered for transfer to an out-
of-state correctional facility.

Data Collection on Use of Solitary Confinement in Jails. Beginning August 1, 2023, and on
amonthly basis through July 31, 2024, each city or county that operates ajail must compile
and submit to the Washington Association of Sheriffs and Police Chiefs (WASPC) specified
data for each jail under their jurisdiction. The includes, among other data, the number of
times solitary confinement was used in the jail, the circumstances leading to the use of
solitary confinement, and length of time spent in solitary confinement. Subject to
appropriations, WA SPC must collect and compile the jail information submitted monthly by
the cities and counties into a report summarizing the information by county and facility
type. WASPC must submit an initial report by December 1, 2023, and a fina report by
December 1, 2024, to the Governor and the Legislature.

Defined Terms. Vulnerable person is defined as any incarcerated or detained person who:

* has a mental disorder, or where there is evidence of a diagnosis of a serious mental
illness, a history of psychiatric hospitalization, or a history of disruptive or self-
injurious behavior that may be the result of a mental disorder or condition;

* has adevelopmental disability;

* has a serious medical condition that cannot be effectively treated in solitary
confinement;

* is pregnant, in the postpartum period, or has recently suffered a miscarriage or
terminated a pregnancy;

* has needs related to a physical disability that cannot be accommodated in solitary
confinement;

» hasasignificant auditory or visual impairment; or

* has a record of dementia, traumatic brain injury, or other cognitive condition that
makes the person more vulnerable to the harms of isolation.

Senate Bill Report -6- SB 5135



Less restrictive intervention means a placement or conditions of confinement, or both, in the
current or an alternative correctional facility or detention facility under conditions less
restrictive of an incarcerated or detained person’'s movement, privileges, activities, or social
interactions than solitary confinement.

Long-term private detention facility and detention facility mean a detention facility operated
by a private, nongovernmental for-profit entity and operating pursuant to a contract or
agreement with a federal, state, or local governmental entity where individuals may be
confined for more than one year.

Appropriation: The bill contains a section or sections to limit implementation to the
availability of amounts appropriated for that specific purpose.

Fiscal Note: Requested on January 9, 2023.
Creates Committee/Commission/Task Forcethat includes L egislative members. No.

Effective Date: The bill contains several effective dates. Please refer to the bill.
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