SENATE BILL REPORT
SB 5147

Asof January 18, 2025

Title: An act relating to reviewing laws related to criminal insanity and competency to stand
trial.

Brief Description: Reviewing laws related to criminal insanity and competency to stand trial.
Sponsors. Senators Torres, Dhingra, Frame, Harris and Trudeau.

Brief History:
Committee Activity: Law & Justice: 1/20/25.

Brief Summary of Bill

» Creates a 26-member task force including legislative members to review
laws related to criminal insanity and competency to stand trial.

» Directs the task force to report its findings and recommendations by
December 1, 2026.

» Recodifies and resorts sections of law relating to forensic mental health
under topical subject headings.

SENATE COMMITTEE ON LAW & JUSTICE
Staff: Kevin Black (786-7747)

Background: Forensic Mental Health. Forensic mental health is a specialized area of
mental health occurring at the intersection of mental illness and criminal law, which arises
when mental illness is raised as a barrier to holding a person who is a criminal defendant
responsible for the alleged criminal activity. The Department of Social and Health Services
(DSHYS) provides state-funded forensic mental health services to superior courts and courts
of limited jurisdiction throughout Washington related to the legal concepts of criminal
insanity and competency to stand trial.

This analysis was prepared by non-partisan legislative staff for the use of legidative
membersin their deliberations. Thisanalysisis not part of the legislation nor does it
constitute a statement of legidative intent.
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Criminal Insanity. Criminal insanity arises when a criminal defendant requests a judge or
jury to find them not guilty by reason of insanity (NGRI). This refers to the defendant's
mental state at the time of the alleged crime. A trier of fact may find a defendant NGRI if,
as aresult of amental disease or defect, the defendant was unable to perceive the nature and
quality of their action at the time of the offense, or unable to tell right from wrong.

A defendant who is found NGRI may be committed for a period of inpatient treatment at a
DSHS facility if a judge or jury finds that the defendant presents a substantial danger to
other persons or presents a substantial likelihood of committing criminal acts jeopardizing
public safety or security, and there is no less restrictive treatment other than detention for
inpatient hospitalization. The term of commitment may not exceed the maximum sentence
for the offense for which the defendant was acquitted.

Competency to Stand Trial. A defendant has a constitutional right to not be tried for a crime
if the defendant is incompetent to stand trial. Competency refers to the defendant's current
mental state. A defendant may be found incompetent to stand trial if the defendant has a
mental disorder that causes them to be incapable of understanding the nature of the
proceedings against them or unable to assist in their own defense. When the issue of
competency is raised by any party or the court, the court must stay the proceedings for a
competency evaluation provided by DSHS or an appointed expert. After the evaluation, if
the court finds that the defendant is incompetent to stand trial, the case must remain stayed
and the court may order the defendant to undergo competency restoration treatment for the
purpose of rendering the defendant amenableto trial.

History of Washington Forensic Mental Health Laws. Since 1973, forensic mental health
laws in Washington State have been codified in chapter 10.77 RCW. At the time of this
chapter's creation, nearly all forensic mental health litigation related to criminal insanity.
Half of the 30 sections in the enacting legislation, entitled relating to the criminally insane,
were addressed to criminal insanity, while only two sections related to competency to stand
trial. Over a half century later, the balance of activity has shifted dramatically. DSHS
reports that last year it processed 11,952 service referrals related to competency to stand
trial, and only 33 service referrals related to criminal insanity, less than 1 percent of the
total. Approximately 30 percent of individuals currently receiving inpatient forensic mental
health services in Washington are committed pursuant to a criminal insanity order,
compared to 70 percent committed pursuant to competency to stand trial.

Chapter 10.77 RCW has more than doubled in size since its inception, with 16 sections now
devoted to competency to stand trial, 21 sections devoted to crimina insanity, and 24
sections with general application.

Summary of Bill: Creation of Task Force. A task force is created staffed by DSHS to
review laws related to criminal insanity and competency to stand trial, and must include the
following members:
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* one member from each of the two largest caucuses in the Senate and House of
Representatives;

* the leaders of DSHS, Department of Corrections, Health Care Authority, and Office
of Public Defense or their designees,

 the Washington State Attorney General or their designee;

» 13 members to be appointed by DSHS, with input from various agencies, representing
the following: superior courts, courts of limited jurisdiction, trial level criminal
defense attorneys, law enforcement, victim interests, Disability Rights Washington,
the National Alliance on Menta Iliness Washington, a Medicaid managed care
organization, county governments, Western State Hospital, and Eastern State

Hospital;
 an independent mental health professional with expertise in forensics, to be appointed
by DSHS; and
* three individuals with direct lived experience of the forensic mental health system, to
be appointed by DSHS.
The task force must:

 undertake a comprehensive review of chapter 10.77 RCW, to modernize and clean up
issues that present barriers to administration, public safety, fairness, efficiency, and
comprehension of laws related to criminal insanity and competency to stand trial;

» consider potential terminology and language changes to promote person-centered
language, improve coherence between legal and medical terminology, reduce stigma,
and improve understanding of the competency evaluation process; and

* make recommendations concerning law changes that would remove barriers to
diversion, promote effective treatment, and increase services that would facilitate safe
and responsible hospital discharges.

The task force may form subcommittees, and contract with additional persons with specific
technical expertise if an appropriation is provided. The task force must report its findings to
the Governor and appropriate committees of the Legislature by December 1, 2026.

Recodification of Laws Relating to Criminal Insanity and Competency to Stand Trial. The
code reviser is instructed to recodify sections within chapter 10.77 RCW to reorder and sort
them under the following subheadings:

* Generdl;

» Authorized Leave and Furloughs,

* Community Notifications;

» Evaluations Under This Chapter;

e Criminal Insanity; and

» Competency to Stand Trial.

Decodification. Five sections of chapter 10.77 RCW without continuing effect are
decodified.
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Appropriation: None.
Fiscal Note: Requested on January 10, 2025.
Creates Committee/Commission/Task Forcethat includes L egislative members: Yes.

Effective Date: Ninety days after adjournment of session in which bill is passed.
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