Title 90 RCW
WATER RIGHTS—ENVIRONMENT

Chapters

90.03 Water code.

90.08 Stream patrollers.

90.14 Water rights—Registration—Waiver and relinquishment, etc.

90.16  Appropriation of water for public and industrial purposes.

90.22 Minimum water flows and levels.

90.24 Regulation of outflow of lakes.

90.28 Miscellaneous rights and duties.

90.36 Artesian wells.

90.38 Yakima river basin water rights.

90.40 Water rights of United States.

90.42 Water resource management.

90.44 Regulation of public groundwaters.

90.46 Reclaimed water use.

90.48 Water pollution control.

90.50A Water pollution control facilities—Federal capitalization
grants.

90.52 Pollution disclosure act of 1971.

90.54 Water resources act of 1971.

90.56 Oil and hazardous substance spill prevention and response.

90.58 Shoreline management act of 1971.

90.64 Dairy nutrient management.

90.66 Family farm water act.

90.71 Puget Sound water quality protection.

90.72 Shellfish protection districts.

90.74 Aquatic resources mitigation.

90.80 Water conservancy boards.

90.82 Watershed planning.

90.84 Wetlands mitigation banking.

90.86 Joint legislative committee on water supply during drought.

90.88 Aquatic rehabilitation zones.

90.90 Columbia river basin water supply.

90.94 Streamflow restoration.

Actionable nuisances defined—Closing of channel stream: RCW 7.48.010.

Annexation of water, sewer, and fire districts (to city or town): RCW
35.02.200, chapter 35.13A RCW.

Aquatic lands: Chapters 79.105 through 79.140 RCW.
Aquifer protection areas: Chapter 36.36 RCW.

Authority to construct viaducts, bridges, drawbridges (first-class
cities): Chapter 35.85 RCW.

Board of natural resources—Powers and duties (commission on harbor
lines): RCwW 43.30.215.

Bridges across and obstructions in navigable waters: Chapter 88.28
RCW.

Canal commission: Chapter 47.72 RCW.
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Cities and towns
auxiliary water systems for protection from fire: RCW
35.21.030.
dikes, levees, embankments, authority to construct: RCW
35.21.090.
first-class cities
specific powers enumerated: RCW 35.22.280.
utilities, collective bargaining with employees
(waterworks system): RCW 35.22.350.
wharves, city may let wharves or privileges thereon: RCW
35.22.410.
jurisdiction over adjacent waters: RCW 35.21.160.
sewerage, drainage and water supply: RCwW 35.21.210.
streets and alleys over first-class tidelands, control of:
RCW 35.21.250.
streets over tidelands, control of: RCW 35.21.240.
swimming pools, power to acquire: RCW 35.21.020.
utility services, lien for (waterworks): RCW 35.21.290
through 35.21.300.

City in adjoining state may condemn watershed property: RCW 8.28.050.

Dams, height on tributaries of Columbia River: Chapter 77.55 RCW.

Department of natural resources, to locate line between tide and shore

land in tidal rivers: RCwW 79.125.010.

Diking, drainage and sewerage Iimprovement districts: Chapters 85.08

through 85.16 RCW.

Diking and drainage districts: Chapters 85.05 through 85.24 RCW.

Director of fish and wildlife, may modify inadequate fishways and fish

guards: RCwW 77.57.040, 77.57.060.

Easements over public lands, waterway rights: Chapter 79.36 RCW.
Ferries

county-owned—Ferry districts: Chapter 36.54 RCW.

privately owned (licensed by county): Chapter 36.53 RCW.
Fisheries code: Title 77 RCW.
Flood control districts: Chapter 86.09 RCW.
Food fish, shellfish

compacts: Chapter 77.75 RCW.

construction projects in state waters: Chapter 77.55 RCW.

taxes: Chapter 82.27 RCW.

unlawful acts: Chapter 77.50 RCW.
Franchises on roads and bridges (by counties): Chapter 36.55 RCW.
Furnishing impure water, penalty: RCW 70.54.020.

Game and game fish, unlawful acts: Chapter 77.50 RCW.
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Geological survey (objects as to water supplies, etc.): RCW 43.92.020.
Harbor improvements: Chapter 53.20 RCW.

Harbor line commission: RCW 79.115.010.

Highway commission (bridges): Chapter 47.01 RCW.

Irrigation: Title 87 RCW.

Irrigation districts
limits of levy until water is received: RCW 87.04.090.
right to cross other property: RCW 87.03.455.

Joint canal construction (by counties): RCW 36.64.060.

Jurisdiction in special cases
additional right-of-way: RCW 37.08.250.
Lake Washington ship canal: RCW 37.08.240.

Lease or conveyance (by county) to United States for flood control,
navigation and allied purposes: RCW 36.34.220 through 36.34.240.

Limitation on municipal indebtedness, exception for water supply:
State Constitution Art. 8 s 6 (Amendment 27).

Local improvements (cities and towns)
filling and draining of lowlands—waterways: Chapter 35.56
RCW.
filling lowlands: Chapter 35.55 RCW.
harbor area leaseholds—assessment: RCW 35.44.150.
leases on tidelands—assessment: RCW 35.44.160.

Marine employees—Public employment relations: Chapter 47.64 RCW.
Master plan of development (including flood control): RCW 43.21A.350.

Material removed for channel or harbor improvement or flood control—
Use for public purpose: RCW 79.140.110.

Merger of minor irrigation district into major irrigation district—
Existing water rights not impaired: RCW 87.03.857.

Municipal utilities

acquisition of out-of-state waterworks: RCW 35.92.014
through 35.92.015.

acquisition of water rights: RCW 35.92.220.
authority to acquire and operate waterworks: RCW 35.92.010.
cannot condemn irrigation system: RCW 35.92.190.
city may extend water system outside limits: RCW 35.92.170.
may acquire property outside city: RCW 35.92.180.

Navigation and harbor improvements: Title 88 RCW.

Nuisance defined (as to water rights): RCW 7.48.120.
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Nuisance (deposit of unwholesome substance into any lake, creek or
river): RCW 9.66.050.

Operating agencies (power commission)—Policy declaration as to water
resources: Chapter 43.52 RCW.

Parks, bathing beaches, public camps: Chapter 67.20 RCW.
Penalties imposed by parks and recreation commission: RCW 79A.05.165.

Planning commissions (cities and towns)—Restrictions on buildings—Use
of land: RCW 35.63.080.

Pollution of drinking water supply—Penalty: RCW 70.54.010.

Pollution of watershed of city outside state—Penalty: RCW 70.54.030.
Port districts: Title 53 RCW.

Private ditches and drains: Chapter 85.28 RCW.

Private way of necessity defined—Maintaining drain, flume or ditch:
RCW 8.24.010.

Prohibited parking places (upon any bridge): RCW 46.61.570.
Public lands: Title 79 RCW.

Public nuisance (tend to obstruct, or render dangerous for passage, a
lake, navigable river, bay, stream, canal or basin): RCW 9.66.010.

Public nuisances enumerated: RCW 7.48.140.
Public utilities and transportation commission: Chapter 80.01 RCW.

Public utilities—Gas, electrical and water companies: Chapter 80.28
RCW.

Public utility districts—Powers: Chapter 54.16 RCW.
Public waterways: Chapter 91.08 RCW.
Public works: Chapters 39.04 through 39.28 RCW.
Puget Sound ferry and toll bridge system: Chapter 47.60 RCW.
Railroads
bridges over navigable streams: RCW 81.36.100.
lines across or along watercourses: RCW 81.36.040.
may construct and operate canals and ditches: RCW 81.36.130.

structures across state waterways: RCW 81.36.100.

Reclamation and irrigation in United States reclamation areas: Chapter
89.12 RCW.

Reclamation districts of one million acres
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general improvement and divisional districts: Chapter 89.30
RCWI.

limitation on water appropriation: RCW 89.30.001, 89.30.007.
powers: Chapter 89.30 RCW.
purposes: RCW 89.30.007.
right to cross streams, highways, etc.: RCW 89.30.214.
tolls for electricity and water: RCW 89.30.787.

Regulation of watercourses (counties): RCW 36.32.280.

Relocation of inner harbor line: RCW 79.115.020.

Removal of obstructions (from watercourses, by counties): RCW
36.32.290.

Restrictions on sale of certain water rights by state: State
Constitution Art. 15 s 1 (Amendment 15).

Roads and bridges (county): Chapters 36.75 through 36.87 RCW.

Sales and leases of public lands and materials—Water right as
improvement: RCW 79.13.170.

Second-class cities
acquisition of property for municipal purposes (waterfront
leases, etc.): RCW 35.23.452.
specific powers enumerated: RCW 35.23.440.
utilities (supply city with water): RCW 35.23.515 through
35.23.535.
waterworks: RCW 35.23.560 through 35.23.580.

Sewerage systems (cities and towns)—Waterworks: RCW 35.67.331 through
35.67.340.

Shellfish: Chapter 77.60 RCW.

Small boat facilities for Puget Sound authorized: RCW 79A.05.185.
Soil conservation (conservation of water): Chapter 89.08 RCW.
Soil conservation—Water rights preserved: RCW 89.08.390.

Speed in traversing bridge, tunnels, etc.: RCW 46.61.450.

State board of health—Powers and duties (investigation of water
supply): RCW 43.20.050.

Street grades—Sanitary fills (cities and towns): Chapter 35.73 RCW.
Streets—Drawbridges (cities and towns): Chapter 35.74 RCW.
Tidelands, shorelands, and harbor areas: Chapters 79.115, 79.125 RCW.

Towns, specific powers enumerated: RCW 35.27.370.
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Transfer of territory where city's harbor lies in two counties:
Chapter 36.08 RCW.

Trees may be removed from riverbanks (by counties): RCW 36.32.300.

Unclassified cities, additional indebtedness for municipal utilities
(water supply): RCW 35.30.060.

Use of waters for irrigation, mining, manufacturing, deemed public
use: State Constitution Art. 21.

Washington utilities and transportation commission: Chapter 80.01 RCW.
Water

pollution—Protection from (cities and towns): Chapter 35.88

RCW.

redemption bonds (cities and towns): Chapter 35.89 RCW.
Water-sewer districts

generally: Title 57 RCW.

powers: Chapter 57.08 RCW.
Watercraft adrift: Chapter 79A.60 RCW.

Wharves and landings: Chapter 88.24 RCW.
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Chapter 90.03 RCW
WATER CODE

Sections

90.03.005 State water policy—Cooperation with other agencies—
Reduction of wasteful practices.

90.03.010 Appropriation of water rights—Existing rights preserved.

90.03.015 Definitions.

90.03.020 Units of water measurement.

90.03.030 Right to convey water along lake or stream—Conveyance to
intake structure in neighboring state.

90.03.040 Eminent domain—Use of water declared public use.

90.03.060 Water masters—Appointment, compensation.

90.03.070 Water masters—Duties—Office space and equipment—Clerical
assistance.

90.03.090 Water master's power of arrest.

90.03.100 Prosecuting attorney, legal assistant.
90.03.105 Petition by planning units for general adjudication.

90.03.110 Determination of water rights—Petition—Statement and
plan.

90.03.120 Determination of water rights—Order—Summons—Necessary
parties—Use of innovative practices and technologies
encouraged.

90.03.130 Determination of water rights—Service of summons.

90.03.140 Determination of water rights—Adjudication claim by
defendant.

90.03.150 Determination of water rights—Guardian ad litem for
defendant.

90.03.160 Determination of water rights—Response to motions under

RCW 90.03.640(3)—Notice of intent to cross-examine—
Appointment of a referee—Special rules of procedure.
90.03.180 Determination of water rights—Filing fee.

90.03.200 Determination of water rights—Final decree and notice of
decree—Payment of fees—Appellate review of decree.

90.03.210 Determination of water rights—Interim regulation of water
—Appeals.

90.03.220 Determination of water rights—Failure to appear—
Estoppel.

90.03.230 Determination of water rights—Copy of decree to director.

90.03.240 Determination of water rights—Certificate of adjudicated
water right—Notice—Fees.

90.03.243 Determination of water rights—State to bear its expenses,
when—County must be provided extraordinary costs
imposed due to adjudication.

90.03.245 Determination of water rights—Scope.

90.03.247 Minimum flows and levels—Departmental authority exclusive
—Other recommendations considered.

90.03.250 Appropriation procedure—Application for permit—Temporary
permit.

90.03.252 Use of reclaimed water by wastewater treatment facility—
Permit requirements inapplicable.

90.03.255 Applications for water right, transfer, or change—
Consideration of water impoundment or other resource
management technique.
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345

350

360

370
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383
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390
395

397

400

410

420
430

440

450
460
470
471

Appropriation procedure—Application—Contents.
Appropriation procedure—Cost-reimbursement agreement for
expedited review of application—Adoption of rules.

Appropriation procedure—Record of application.

Appropriation procedure—Notice.

Appropriation procedure—Department to investigate—
Preliminary permit—Findings and action on application.

Appropriation procedure—Diversion of water for out-of-
state use—Reciprocity.

Appropriation procedure—Assignability of permit or
application.

Appropriation procedure—Construction work.

Appropriation procedure—Water right certificate.

Appropriation procedure—Effective date of water right.

Establishment of reservations of water for certain
purposes and minimum flows or levels as constituting
appropriations with priority dates.

Construction or modification of storage dam—Plans and
specifications—Additional dam safety inspection
requirements for metals mining and milling operations.

Controlling works and measuring devices—Metering of
diversions—Impact on fish stock.

Reservoir permits—Secondary permits—Expedited processing
—Underground artificial storage and recovery project
standards and rules—Exemptions—Report to the
legislature.

Right to water attaches to land—Transfer or change in
point of diversion—Transfer of rights from one district
to another—Priority of water rights applications—
Exemption for small irrigation impoundments—Electronic
notice of an application for an interbasin water rights
transfer.

Interties—Findings—Definitions—Review and approval.

Coordination of approval procedures for compliance and
consistency with approved water system plan.

Temporary changes—Emergency interties—Rotation in use.

Change of point of diversion to downstream intake
structure—Intent.

Department may approve change of the point of diversion
prescribed in a permit to appropriate surface water—
Requirements.

Crimes against water code—Unauthorized use of water.

Crimes against water code—Interference with works—
Wrongful use of water—Property destruction—Penalty.

Crimes against water code—Obstruction of right-of-way.

Partnership ditches—Action for reimbursement for work
done.

Partnership ditches—Procedure for division of water
between joint owners.

Partnership ditches—Lien for labor performed.

Inchoate rights not affected.

Schedule of fees.

Disposition of fees.
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90.03.500 Stormwater control facilities—Imposition of rates and
charges—Legislative findings.

90.03.510 Stormwater control facilities—Imposition of rates and
charges—Credit for other improvements.

90.03.520 Stormwater control facilities—Imposition of rates and
charges—Definitions.

90.03.525 Stormwater control facilities—Imposition of rates and

charges with respect to state highway rights-of-way—
Annual plan for expenditure of charges.

90.03.540 Highway construction improvement projects—Joint
stormwater treatment facilities.

90.03.550 Municipal water supply purposes—Beneficial uses.

90.03.560 Municipal water supply purposes—Identification.

90.03.570 Change or transfer of an unperfected surface water right

for municipal water supply purposes.
90.03.580 Failing public water system—Conditions.
90.03.590 Municipal water suppliers—Watershed agreement—Pilot
project.
90.03.591 New watershed agreements prohibited after July 1, 2008.
90.03.600 Civil penalties.

90.03.605 Compliance—Sequence of enforcement measures—Location of
compliance personnel.
90.03.615 Calculating annual consumptive quantity.

90.03.620 Water rights adjudication—Disqualification of judge.

90.03.625 Water rights adjudication—Motion for default.

90.03.630 Water rights adjudication—Use for which a statement of
claim is required.

90.03.635 Water rights adjudication—Filing of evidence.

90.03.640 Water rights adjudication—Preliminary investigation—
Department's report of findings.

90.03.645 Water rights adjudication—Early settlement encouraged—
Approval of settlement.

90.03.650 Water rights processing account.

90.03.655 Expedited processing of applications—On department's own
volition—Notice—Fees.

90.03.660 Expedited processing of applications—Notice to tribal
governments.

90.03.665 Certified water right examiners—Fees—Rules.

90.03.670 Processing of water right applications—Scope of chapter
285, Laws of 2010.

90.03.675 Stormwater retention ponds—Mosquito abatement.
90.03.680 Water commissioners—Appointment—Training.
90.03.683 Water commissioners—Authority in a water rights

adjudication—Acts and proceedings subject to revision
by superior court.

Prior acts on this subject: Code 1881 c 141; 1889 pp 706-728 ss
1-67, 1889 p 728 s 1; 1889 p 729 ss 1-2; 1891 c 142; 1899 ¢ 131; 1901
cc 30, 33, 36; 1903 c 53; 1907 c 144; and 1909 c 209.

Aquifer protection areas: Chapter 36.36 RCW.
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RCW 90.03.005 State water policy—Cooperation with other
agencies—Reduction of wasteful practices. It is the policy of the
state to promote the use of the public waters in a fashion which
provides for obtaining maximum net benefits arising from both
diversionary uses of the state's public waters and the retention of
waters within streams and lakes in sufficient quantity and quality to
protect instream and natural values and rights. Consistent with this
policy, the state supports economically feasible and environmentally
sound development of physical facilities through the concerted efforts
of the state with the United States, public corporations, Indian
tribes, or other public or private entities. Further, based on the
tenet of water law which precludes wasteful practices in the exercise
of rights to the use of waters, the department of ecology shall reduce
these practices to the maximum extent practicable, taking into account
sound principles of water management, the benefits and costs of
improved water use efficiency, and the most effective use of public
and private funds, and, when appropriate, to work to that end in
concert with the agencies of the United States and other public and
private entities. [1989 c 348 s 2; 1979 ex.s. c 216 s 8.]

Severability—1989 c 348: See note following RCW 90.54.020.
Rights not impaired—1989 c 348: See RCW 90.54.920.

Effective date—Severability—1979 ex.s. c 216: See notes
following RCW 90.03.245.

RCW 90.03.010 Appropriation of water rights—Existing rights
preserved. The power of the state to regulate and control the waters
within the state shall be exercised as hereinafter in this chapter
provided. Subject to existing rights all waters within the state
belong to the public, and any right thereto, or to the use thereof,
shall be hereafter acquired only by appropriation for a beneficial use
and in the manner provided and not otherwise; and, as between
appropriations, the first in time shall be the first in right. Nothing
contained in this chapter shall be construed to lessen, enlarge, or
modify the existing rights of any riparian owner, or any existing
right acgquired by appropriation, or otherwise. They shall, however, be
subject to condemnation as provided in RCW 90.03.040, and the amount
and priority thereof may be determined by the procedure set out in RCW
90.03.110 through 90.03.240. [1917 ¢ 117 s 1; RRS s 7351. Prior: 1891
p 127 s 1. Formerly RCW 90.04.020.]

RCW 90.03.015 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly requires
otherwise.

(1) "Department" means the department of ecology.

(2) "Director" means the director of ecology.

(3) "Municipal water supplier" means an entity that supplies
water for municipal water supply purposes.

(4) "Municipal water supply purposes" means a beneficial use of
water: (a) For residential purposes through fifteen or more
residential service connections or for providing residential use of
water for a nonresidential population that is, on average, at least
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twenty-five people for at least sixty days a year; (b) for
governmental or governmental proprietary purposes by a city, town,
public utility district, county, sewer district, or water district; or
(c) indirectly for the purposes in (a) or (b) of this subsection
through the delivery of treated or raw water to a public water system
for such use. If water is beneficially used under a water right for
the purposes listed in (a), (b), or (c) of this subsection, any other
beneficial use of water under the right generally associated with the
use of water within a municipality is also for "municipal water supply
purposes," including, but not limited to, beneficial use for
commercial, industrial, irrigation of parks and open spaces,
institutional, landscaping, fire flow, water system maintenance and
repair, or related purposes. If a governmental entity holds a water
right that is for the purposes listed in (a), (b), or (c) of this
subsection, its use of water or its delivery of water for any other
beneficial use generally associated with the use of water within a
municipality is also for "municipal water supply purposes," including,
but not limited to, beneficial use for commercial, industrial,
irrigation of parks and open spaces, institutional, landscaping, fire
flow, water system maintenance and repair, or related purposes.

(5) "Person" means any firm, association, water users'
association, corporation, irrigation district, or municipal
corporation, as well as an individual. [2003 1st sp.s. ¢ 5 s 1; 1987
c 109 s 65.]

Severability—2003 1st sp.s. ¢ 5: "If any provision of this act
or its application to any person or circumstance is held invalid, the
remainder of the act or the application of the provision to other
persons or circumstances is not affected." [2003 1st sp.s. ¢ 5 s 19.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.03.020 Units of water measurement. The legally
recognized units of water measurement shall be as follows: For flowing
water—one cubic foot of water per second of time, and to be

designated "secondfoot." For absolute volume or quantity of water—
forty-three thousand five hundred sixty cubic feet of water, and to be
designated "acrefoot." [1917 ¢ 117 s 2; RRS s 7352. Prior: 1890 p 729

s 1. Formerly RCW 90.04.010, part.]

RCW 90.03.030 Right to convey water along lake or stream—
Conveyance to intake structure in neighboring state. Any person may
convey any water which he or she may have a right to use along any of
the natural streams or lakes of this state, but not so as to raise the
water thereof above ordinary highwater mark, without making just
compensation to persons injured thereby; but due allowance shall be
made for evaporation and seepage, the amount of such seepage to be
determined by the department, upon the application of any person
interested. Water conveyed under this section may be conveyed to an
approved intake structure located in a neighboring state in order to
accomplish an approved modification of the point of diversion in a
permit to appropriate water for a beneficial use, if approval of the
neighboring state is documented to the satisfaction of the department.
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[1999 ¢ 232 s 3; 1987 ¢ 109 s 68; 1917 ¢ 117 s 3; RRS s 7353. Formerly
RCW 90.28.050.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.03.040 Eminent domain—Use of water declared public use.
The beneficial use of water is hereby declared to be a public use, and
any person may exercise the right of eminent domain to acquire any
property or rights now or hereafter existing when found necessary for
the storage of water for, or the application of water to, any
beneficial use, including the right to enlarge existing structures
employed for the public purposes mentioned in this chapter and use the
same in common with the former owner, and including the right and
power to condemn an inferior use of water for a superior use. In
condemnation proceedings the court shall determine what use will be
for the greatest public benefit, and that use shall be deemed a
superior one: PROVIDED, That no property right in water or the use of
water shall be acquired hereunder by condemnation for irrigation
purposes, which shall deprive any person of such quantity of water as
may be reasonably necessary for the irrigation of his or her land then
under irrigation to the full extent of the soil, by the most
economical method of artificial irrigation applicable to such land
according to the usual methods of artificial irrigation employed in
the vicinity where such land is situated. In any case, the court shall
determine what is the most economical method of irrigation. Such
property or rights shall be acquired in the manner provided by law for
the taking of private property for public use by private corporations.
[2013 ¢ 23 s 592; 1917 ¢ 117 s 4; RRS s 7354. Formerly RCW 90.04.030.]

Eminent domain by corporations: Chapter 8.20 RCW.

RCW 90.03.060 Water masters—Appointment, compensation. (1)
Water masters shall be appointed by the department whenever it shall
find the interests of the state or of the water users to require them.
The districts for or in which the water masters serve shall be
designated water master districts, which shall be fixed from time to
time by the department, as required, and they shall be subject to
revision as to boundaries or to complete abandonment as local
conditions may indicate to be expedient, the spirit of this provision
being that no district shall be created or continued where the need
for the same does not exist. Water masters shall be supervised by the
department, shall be compensated for services from funds of the
department, and shall be technically qualified to the extent of
understanding the elementary principals of hydraulics and irrigation,
and of being able to make water measurements in streams and in open
and closed conduits of all characters, by the usual methods employed
for that purpose. Counties and municipal and public corporations of
the state are authorized to contribute moneys to the department to be
used as compensation to water masters in carrying out their duties.
All such moneys received by the department shall be used exclusively
for said purpose.

(2) A water master may be appointed by the department for a
watershed management area for which a plan adopted by a planning unit
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and by the counties with territory in the watershed management area
under RCW 90.82.130 contains a requirement or request that a water
master be appointed, subject to availability of state or nonstate
funding. [1999 ¢ 237 s 1; 1987 ¢ 109 s ©69; 1967 c¢c 80 s 1; 1947 c 123
s 2; 1917 ¢ 117 s 9; Rem. Supp. 1947 s 7359. Formerly RCW 90.08.010.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

Stream patrollers (approval, supervision of, by water masters):
Chapter 90.08 RCW.

RCW 90.03.070 Water masters—Duties—Office space and equipment—
Clerical assistance. It shall be the duty of the water master, acting
under the direction of the department, to divide in whole or in part,
the water supply of his or her district among the several water
conduits and reservoirs using said supply, according to the right and
priority of each, respectively. He or she shall divide, regulate, and
control the use of water within his or her district by such regulation
of headgates, conduits, and reservoirs as shall be necessary to
prevent the use of water in excess of the amount to which the owner of
the right is lawfully entitled. Whenever, in the pursuance of his or
her duties, the water master regulates a headgate of a water conduit
or the controlling works of a reservoir, he or she shall attach to
such headgate or controlling works a written notice, properly dated
and signed, stating that such headgate or controlling works has been
properly regulated and is wholly under his or her control and such
notice shall be a legal notice to all parties. In addition to dividing
the available waters and supervising the stream patroller in his or
her district, he or she shall enforce such rules and regulations as
the department shall from time to time prescribe.

The county or counties in which water master districts are
created shall deputize the water masters appointed hereunder, and may
without charge provide to each water master suitable office space,
supplies, equipment, and clerical assistance as are necessary to the
water master in the performance of his or her duties. [2013 ¢ 23 s
593; 1987 ¢ 109 s 70; 1967 ¢ 80 s 2; 1917 ¢ 117 s 10; RRS s 7360.
Formerly RCW 90.08.020.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

Water master's power of arrest: RCW 90.03.090.

RCW 90.03.090 Water master's power of arrest. The water master
shall have the power, within his or her district, to arrest any person
in the act of violating any of the provisions of this chapter and to
deliver such person promptly into the custody of the sheriff or other
competent officer within the county and immediately upon such delivery
the water master making the arrest shall, in writing and upon oath,
make complaint before the proper district judge against the person so
arrested. [1987 ¢ 202 s 250; 1917 ¢ 117 s 12; RRS s 7362. Formerly
RCW 90.08.030.]
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Intent—1987 ¢ 202: See note following RCW 2.04.190.

RCW 90.03.100 Prosecuting attorney, legal assistant. It shall
be the duty of the prosecuting attorney of any county to appear for or
on behalf of the department or any water master, upon request of any
such officer in any case which may arise in the performance of the
official duties of any such officer within the jurisdiction of said
prosecuting attorney. [1987 ¢ 109 s 71; 1917 ¢ 117 s 13; RRS s 7363.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

Attorney general to represent state, agencies, etc.: RCW 43.10.040.

Prosecuting attorney, duties: RCW 36.27.020(3), (4).

RCW 90.03.105 Petition by planning units for general
adjudication. The legislature finds that the lack of certainty
regarding water rights within a water resource basin may impede
management and planning for water resources. The legislature further
finds that planning units conducting water resource planning under
chapter 90.82 RCW may find that the certainty provided by a general
adjudication of water rights under this chapter is required for water
planning or water management in a water resource inventory area or in
a portion of the area. Therefore, such planning units may petition the
department to conduct such a general adjudication and the department
shall give high priority to such a request in initiating any such
general adjudications under this chapter. [1997 c 442 s 301.]

RCW 90.03.110 Determination of water rights—Petition—Statement
and plan. (1) Upon the filing of a petition with the department by a
planning unit or by one or more persons claiming the right to any
waters within the state or when, after investigation, in the judgment
of the department, the public interest will be served by a
determination of the rights thereto, the department shall prepare a
statement of the facts, together with a plan or map of the locality
under investigation, and file such statement and plan or map in the
superior court of the county in which said water is situated, or, in
case such water flows or is situated in more than one county, in the
county which the department shall determine to be the most convenient
to the parties interested therein. Such a statement shall:

(a) Either (i) identify each person or entity owning real
property situated within the area to be adjudicated but outside the
boundaries of a city, town, or special purpose district that provides
water to property within its service area; (ii) identify all known
persons claiming a right to the water sought to be determined; or
(iii) identify both; and

(b) Include a brief statement of the facts in relation to such
water, and the necessity for a determination of the rights thereto.

(2) Prior to filing an adjudication under this chapter, the
department shall:
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(a) Consult with the administrative office of the courts to
determine whether sufficient judicial resources are available to
commence and to prosecute the adjudication in a timely manner; and

(b) Report to the appropriate committees of the legislature on
the estimated budget needs for the court and the department to conduct
the adjudication. [2009 ¢ 332 s 1; 1987 ¢ 109 s 72; 1917 ¢ 117 s 14;
RRS s 7364. Formerly RCW 90.12.010.]

Application—2009 ¢ 332: "Except for section 14 of this act, this
act applies only to adjudications initiated after July 26, 2009."
[2009 ¢ 332 s 21.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

Additional powers and duties enumerated—Payment for from reclamation
account: RCW 89.16.055.

Application of RCW sections to specific proceedings: RCW 90.14.200.

Schedule of fees: RCW 90.03.470.

RCW 90.03.120 Determination of water rights—Order—Summons—
Necessary parties—Use of innovative practices and technologies
encouraged. (1) Upon the filing of the statement and map as provided
in RCW 90.03.110 the judge of such superior court shall make an order
directing summons to be issued, and fixing the return day thereof,
which shall be not less than 100 nor more than 130 days, after the
making of such order: PROVIDED, That for good cause, the court, at the
request of the department, may modify said time period: PROVIDED
FURTHER, That for an adjudication filed in water resource inventory
area 1 after June 1, 2023, the return day for the latest time to file
claims pursuant to such a summons shall be not less than one year
after the making of such an order, unless special rules of procedure
established by the court pursuant to RCW 90.03.160(3) provide for a
later date.

(2) A summons issued under this section shall be issued out of
said superior court, signed and attested by the clerk thereof, in the
name of the state of Washington, as plaintiff, against all known
persons identified by the department under RCW 90.03.110. The summons
shall contain a brief statement of the objects and purpose of the
proceedings and shall require the defendants to appear on the return
day thereof, and make and file an adjudication claim to, or interest
in, the water involved and a statement that unless they appear at the
time and place fixed and assert such right, judgment will be entered
determining their rights according to the evidence: PROVIDED, HOWEVER,
That any persons claiming the right to water by virtue of a contract
with a claimant to the right to divert the same, shall not be
necessary parties to the proceeding: PROVIDED FURTHER, That for an
adjudication filed in water resource inventory area 1 after June 1,
2023, the latest day for a party to appear by filing a claim in
response to such a summons shall be set by the court and listed within
the summons as a date not less than one year after the service of said
summons, unless special rules of procedure established by the court
pursuant to RCW 90.03.160(3) provide for a later date.
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(3) To the extent consistent with court rules and subject to the
availability of funds provided either by direct appropriation or
funded through the administrative office of the courts for this
specific adjudicative proceeding, the court is encouraged to conduct
the water rights adjudication employing innovative practices and
technologies appropriate to large scale and complex cases, such as:

(a) Electronic filing of documents, including notice and claims; (b)
appearance via teleconferencing; (c) prefiling of testimony; and (d)
other practices and technologies consistent with court rules and
emerging technologies. [2023 ¢ 160 s 1; 2009 c 332 s 2; 1987 c 109 s

73; 1977 ex.s. ¢ 357 s 1; 1917 ¢ 117 s 15; RRS s 7365. Formerly RCW
90.12.020.]

Application—2009 ¢ 332: See note following RCW 90.03.110.

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.03.130 Determination of water rights—Service of summons.
(1) Service of said summons shall be made in the same manner and with
the same force and effect as service of summons in civil actions
commenced in the superior courts of the state: PROVIDED, That as an
alternative to personal service, service may be made by certified
mail, with return receipt signed and dated by defendant, a spouse of a
defendant, or another person authorized to accept service. If the
defendants, or either of them, cannot be found within the state of
Washington, of which the return of the sheriff of the county in which
the proceeding is pending or the failure to sign a receipt for
certified mail shall be prima facie evidence, upon the filing of an
affidavit by the department, or its attorney, in conformity with the
statute relative to the service of summons by publication in civil
actions, such service may be made by publication in a newspaper of
general circulation in the county in which such proceeding is pending,
and also publication of said summons in a newspaper of general
circulation in each county in which any portion of the water is
situated, once a week for six consecutive weeks (six publications).
Except as provided in subsection (3) of this section, the summons by
publication shall state that adjudication claims must be filed within
sixty days after the last publication or before the return date,
whichever is later. In cases where personal service or service by
certified mail is had, summons must be served at least 60 days before
the return day thereof. For summons by certified mail, completion of
service occurs upon the date of receipt by the defendant.

(2) Personal service of summons may be made by department of
ecology employees for actions pertaining to water rights.

(3) For an adjudication filed in water resource inventory area 1
after June 1, 2023, any summons shall state that adjudication claims
must be within the time frame set pursuant to RCW 90.03.120, unless
special rules of procedure established by the court pursuant to RCW
90.03.160(3) provide for a later date. [2023 ¢ 160 s 2; 2009 c 332 s
6; 1987 ¢ 109 s 74; 1979 ex.s. c 216 s 2; 1977 ex.s. c 357 s 2; 1929 c
122 s 1; 1917 ¢ 117 s 16; RRS s 7366. Formerly RCW 90.12.030.]

Application—2009 c 332: See note following RCW 90.03.110.
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Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

Effective date—Severability—1979 ex.s. ¢ 216: See notes
following RCW 90.03.245.

Commencement of actions (service of summons): Chapter 4.28 RCW.
Manner of publication and form of summons: RCW 4.28.110.

Service of summons by publication—When authorized: RCW 4.28.100.

RCW 90.03.140 Determination of water rights—Adjudication claim
by defendant. (1) On or before the date specified in the summons,
each defendant shall file with the clerk of the superior court an
adjudication claim on a form and in a manner provided by the
department, and mail or electronically mail a copy to the department.
The department shall provide information that will assist claimants of
small uses of water in completing their adjudication claims. The
adjudication claim must contain substantially the following, except
that when the legal basis for the claimed right is a federally
reserved right, the information must be filed only as applicable:

(a) The name, mailing address, and telephone contact number of
each defendant on the claim, and email address, 1f available;

(b) The purpose or purposes of use of the water and the annual
and instantaneous quantities of water put to beneficial use;

(c) For each use, the date the first steps were taken under the
law to put the water to beneficial use;

(d) The date of beginning and completion of the construction of
wells, ditches, or other works to put the water to use;

(e) The maximum amount of land ever under irrigation and the
maximum annual and instantaneous quantities of water ever used thereon
prior to the date of the statement and if for power, or other
purposes, the maximum annual and instantaneous quantities of water
ever used prior to the date of the adjudication claim;

(f) The dates between which water is used annually;

(g) If located outside the boundaries of a city, town, or special
purpose district that provides water to property within its service
area, the legal description and county tax parcel number of the land
upon which the water as presently claimed has been, or may be, put to
beneficial use;

(h) The legal description and county tax parcel number of the
subdivision of land on which the point of diversion or withdrawal is
located as well as land survey and geographic positioning coordinates
of the same if available;

(i) Whether a right to surface or groundwater, or both, is
claimed and the source of the surface water and the location and depth
of all wells;

(j) The legal basis for the claimed right;

(k) Whether a statement of claim relating to the water right was
filed under chapter 90.14 RCW or whether a declaration relating to the
water right was filed under chapter 90.44 RCW and, if so, the claim or
declaration number, and whether the right is documented by a permit or
certificate and, if so, the permit number or certificate number. When
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the source is a well, the well log number must be provided, when
available;

(1) The amount of land and the annual and instantaneous
quantities of water used thereon, or used for power or other purposes,
that the defendant claims as a present right.

(2) The adjudication claim shall be verified on oath by the
defendant. The department shall furnish the form for the adjudication
claim. A claimant may file an adjudication claim electronically if
authorized under state and local court rules. The department may
assist claimants in their effort by making the department's pertinent
records and information accessible electronically or by other means
and through conferring with claimants.

(3) For an adjudication filed in water resource inventory area 1
after June 1, 2023, the department shall broadly distribute a draft
version of the adjudication claim form to enable review and input by
prospective claimants. The draft version must, at a minimum, be
provided to Indian tribes, local governments, and special purpose
districts and allow for at least 60 days of public comment on the
draft adjudication claim form prior to the department finalizing the
form. [2023 ¢ 160 s 3; 2009 ¢ 332 s 7; 1987 ¢ 109 s 75; 1929 ¢ 122 s
2; 1917 ¢ 117 s 17; RRS s 7367. Formerly RCW 90.12.040.]

Application—2009 ¢ 332: See note following RCW 90.03.110.

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.03.150 Determination of water rights—Guardian ad litem
for defendant. Whenever any defendant in any proceeding instituted
under this chapter is an infant, or an alleged incompetent or disabled
person for whom the court has not yet appointed either a guardian or a
limited guardian, the court shall appoint a guardian ad litem for such
minor or alleged incompetent or disabled defendant. [1977 ex.s. ¢ 80
s 75; 1917 ¢ 117 s 18; RRS s 7368. Formerly RCW 90.12.050.]

Purpose—Intent—Severability—1977 ex.s. c 80: See notes
following RCW 4.16.190.

Guardian ad litem
for infant: RCW 4.08.050.
for incapacitated person: RCW 4.08.060.

RCW 90.03.160 Determination of water rights—Response to motions
under RCW 90.03.640(3)—Notice of intent to cross-examine—Appointment
of a referee—Special rules of procedure. (1) Upon filing of the
department's motion or motions under RCW 90.03.640(3), any party with
a claim filed under RCW 90.03.140 for the appropriation of water or
waters of the subject adjudication may file and serve a response to
the department's motion or motions within the time set by the court
for such a response. Objections must include specific information in
regard to the particular disposition against which the objection is
being made. Objections must also state the underlying basis of the
objection being made, including general information about the forms of
evidence that support the objection. Any party may file testimony with
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the court and serve it on other parties. If a party intends to cross-
examine a claimant or witness based on another party's prefiled
testimony, the party intending to cross-examine shall file a notice of
intent to cross-examine no later than fifteen days in advance of the
hearing. If no notice of intent to cross-examine based on the prefiled
testimony is given, then the claimant or witness is not required to
appear at the hearing. Any party may present evidence in support of or
in response to an objection.

(2) The superior court may appoint a referee or other judicial
officer to assist the court. The court may order all or any issues in
a water adjudication, whether of fact or law, or both, referred to a
referee by order of reference. RCW 4.48.010, 4.48.020, 4.48.050, and
4.48.110 do not apply to referees appointed pursuant to this chapter.
Challenges to the appointment of a referee must be made pursuant to
RCW 90.03.620. Consent of parties is not required for a court-
appointed referee to hear water rights adjudication matters.

(3) The superior court may adopt special rules of procedure for
an adjudication of water rights under this chapter, including
simplified procedures for claimants of small uses of water. The rules
of procedure for a superior court apply to an adjudication of water
rights under this chapter unless superseded by special rules of the
court under this subsection. The superior court is encouraged to
consider entering, after notice and hearing and as the court
determines appropriate, pretrial orders from an adjudication commenced
on October 12, 1977. [2024 ¢ 268 s 3; 2009 ¢ 332 s 10; 1989 ¢ 80 s 1;
1987 ¢ 109 s 76; 1917 c¢ 117 s 19; RRS s 7369. Formerly RCW 90.12.060.]

Application—2009 ¢ 332: See note following RCW 90.03.110.

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.03.180 Determination of water rights—Filing fee. At the
time of filing the adjudication claim as provided in RCW 90.03.140,
each defendant, except the United States or an Indian tribe under 43
U.S.C. Sec. 666, shall pay to the clerk of the superior court a fee as
set under RCW 36.18.016. [2009 c 332 s 12; 1995 c 292 s 21; 1982 c 15
s 2; 1979 ex.s. c 216 s 3; 1929 ¢ 122 s 3; 1919 ¢ 71 s 2; 1917 c 117 s
21; RRS s 7371. Formerly RCW 90.12.080, part.]

Application—2009 c 332: See note following RCW 90.03.110.

Effective date—Severability—1979 ex.s. c 216: See notes
following RCW 90.03.245.

RCW 90.03.200 Determination of water rights—Final decree and
notice of decree—Payment of fees—Appellate review of decree. Upon
the court's determination of all issues, the court shall issue a final
decree and provide notice of the decree to all parties. The final
decree must order each party whose rights have been confirmed, except
the United States or an Indian tribe under 43 U.S.C. Sec. 666, to pay
the department the fees required by RCW 90.03.470(10) and any other
applicable fee schedule within ninety days after the department sends
notice to the party under RCW 90.03.240. Appellate review of the
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decree shall be in the same manner as in other cases in equity, except
that review must be sought within sixty days from the entry thereof.
[2009 ¢ 332 s 13; 1988 ¢ 202 s 91; 1987 ¢ 109 s 79; 1971 ¢ 81 s 176;
1917 ¢ 117 s 23; RRS s 7373. Formerly RCW 90.12.100.]

Application—2009 ¢ 332: See note following RCW 90.03.110.
Severability—1988 c 202: See note following RCW 2.24.050.

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.03.210 Determination of water rights—Interim regulation
of water—Appeals. (1) During the pendency of such adjudication
proceedings prior to judgment or upon review by an appellate court,
the stream or other water involved shall be regulated or partially
regulated according to the schedule of rights specified in the
department's report upon an order of the court authorizing such
regulation: PROVIDED, Any interested party may file a bond and obtain
an order staying the regulation of said stream as to him or her, in
which case the court shall make such order regarding the regulation of
the stream or other water as he or she may deem just. The bond shall
be filed within five days following the service of notice of appeal in
an amount to be fixed by the court and with sureties satisfactory to
the court, conditioned to perform the judgment of the court.

(2) Any appeal of a decision of the department on an application
to change or transfer a water right subject to an adjudication that is
being litigated actively shall be conducted as follows:

(a) The appeal shall be filed with the court conducting the
adjudication and served under RCW 34.05.542(3). The content of the
notice of appeal shall conform to RCW 34.05.546. Standing to appeal
shall be based on the requirements of RCW 34.05.530 and is not limited
to parties to the adjudication.

(b) If the appeal includes a challenge to the portion of the
department's decision that pertains to tentative determinations of the
validity and extent of the water right, review of those tentative
determinations shall be conducted by the court consistent with the
provisions of RCW 34.05.510 through 34.05.598, except that the review
shall be de novo.

(c) If the appeal includes a challenge to any portion of the
department's decision other than the tentative determinations of the
validity and extent of the right, the court must certify to the
pollution control hearings board for review and decision those
portions of the department's decision. Review by the pollution control
hearings board shall be conducted consistent with chapter 43.21B RCW
and the board's implementing regulations, except that the requirements
for filing, service, and content of the notice of appeal shall be
governed by (a) of this subsection. Any party to an appeal may move
the court to certify portions of the appeal to the pollution control
hearings board, but the appellant must file a motion for certification
no later than ninety days after the appeal is filed under this
section.

(d) Appeals shall be scheduled to afford all parties full
opportunity to participate before the superior court and the pollution
control hearings board.
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(e) Any person wishing to appeal the decision of the board made
under (c) of this subsection shall seek review of the decision in
accordance with chapter 34.05 RCW, except that the petition for review
must be filed with the superior court conducting the adjudication.

(3) Nothing in this section shall be construed to affect or
modify any treaty or other federal rights of an Indian tribe, or the
rights of any federal agency or other person or entity arising under
federal law. Nothing in this section is intended or shall be construed
as affecting or modifying any existing right of a federally recognized
Indian tribe to protect from impairment its federally reserved water
rights in federal court. [2013 ¢ 23 s 594; 2009 ¢ 332 s 14; 2001 c
220 s 5; 1988 c 202 s 92; 1987 ¢ 109 s 80; 1921 ¢ 103 s 1; RRS s 7374.
Formerly RCW 90.12.110.]

Intent—Construction—Effective date—2001 ¢ 220: See notes
following RCW 43.21B.110.

Severability—1988 c 202: See note following RCW 2.24.050.

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.03.220 Determination of water rights—Failure to appear—
Estoppel. Whenever proceedings shall be instituted for the
determination of the rights to the use of water, any defendant who
shall fail to appear in such proceedings, after legal service, and
submit proof of his or her claim, shall be estopped from subsequently
asserting any right to the use of such water embraced in such
proceeding, except as determined by such decree. [2013 ¢ 23 s 595;
1917 ¢ 117 s 24; RRS s 7375. Formerly RCW 90.12.120.]

RCW 90.03.230 Determination of water rights—Copy of decree to
director. The clerk of the superior court, immediately upon the entry
of any decree by the superior court, shall transmit a certified copy
thereof to the director, who shall immediately enter the same upon the
records of the department. [1987 ¢ 109 s 81; 1917 ¢ 117 s 25; RRS s
7376. Formerly RCW 90.12.130.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.03.240 Determination of water rights—Certificate of
adjudicated water right—Notice—Fees. Upon the court's final
determination of the rights to water, the department shall issue to
each person entitled to a water right by such a determination, a
certificate of adjudicated water right, setting forth the name and
mailing address of record with the court of such person; the priority
and purpose of the right; the period during which said right may be
exercised, the point of diversion or withdrawal, and the place of use;
the land to which said water right is appurtenant; the maximum annual
and instantaneous quantities of water allowed; and specific provisions
or limitations or both under which the water right has been confirmed.
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The department shall provide notice to the water right holder
that the certificate has been prepared for issuance and that fees for
the issuance of the certificate are due in accordance with RCW
90.03.470 and any other applicable fee schedule. If the water right
holder fails to submit the required fees within one year from the date
the notice was issued by the department, the department may move the
court for sanctions for violation of the court's order in the final
decree requiring payment. [2009 ¢ 332 s 15; 1987 ¢ 109 s 82; 1917 c¢
117 s 26; RRS s 7377. Formerly RCW 90.12.140.]

Application—2009 ¢ 332: See note following RCW 90.03.110.

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.03.243 Determination of water rights—State to bear its
expenses, when—County must be provided extraordinary costs imposed
due to adjudication. The expenses incurred by the state in a
proceeding to determine rights to water initiated under RCW 90.03.110
or 90.44.220 or upon appeal of such a determination shall be borne by
the state. Subject to the availability of state funding provided
either by direct appropriation or funded through the administrative
office of the courts for this specific purpose, the county in which an
adjudication or a suit to administer an adjudication is being held
must be provided the extraordinary costs imposed on the superior court
of that county due to the adjudication. [2009 ¢ 332 s 16; 1982 ¢ 15 s
1.1

Application—2009 c 332: See note following RCW 90.03.110.

RCW 90.03.245 Determination of water rights—Scope. Rights
subject to determination proceedings conducted under RCW 90.03.110
through 90.03.240 and 90.44.220 include all rights to the use of
water, including all diversionary and instream water rights, and
include rights to the use of water claimed by the United States.

Nothing in this section may be construed as establishing or
creating any new rights to the use of water. This section relates
exclusively to the confirmation of water rights established or created
under other provisions of state law or under federal laws. [1979
ex.s. ¢ 216 s 1.]

Effective date—1979 ex.s. c 216: "Section 2 of this act is
necessary for the immediate preservation of the public peace, health,
and safety, the support of the state government and its existing
public institutions, and shall take effect immediately [June 4,
197971." [1979 ex.s. c 216 s 12.]

Severability—1979 ex.s. c 216: "If any provision of this act or
its application to any person or circumstance is held invalid, the
remainder of the act or the application of the provision to other
persons or circumstances is not affected." [1979 ex.s. c 216 s 13.]
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RCW 90.03.247 Minimum flows and levels—Departmental authority
exclusive—Other recommendations considered. (1) Whenever an
application for a permit to make beneficial use of public waters is
approved relating to a stream or other water body for which minimum
flows or levels have been adopted and are in effect at the time of
approval, the permit shall be conditioned to: (a) Protect the levels
or flows; or (b) require water resource mitigation of impacts to
instream flows and closed surface water bodies for water resource
mitigation pilot projects authorized under RCW 90.94.090.

(2) No agency may establish minimum flows and levels or similar
water flow or level restrictions for any stream or lake of the state
other than the department of ecology whose authority to establish is
exclusive, as provided in chapter 90.03 RCW and RCW 90.22.010 and
90.54.040. The provisions of other statutes, including but not limited
to chapter 43.21C RCW, may not be interpreted in a manner that is
inconsistent with this section. In establishing such minimum flows,
levels, or similar restrictions, the department shall, during all
stages of development by the department of ecology of minimum flow
proposals, consult with, and carefully consider the recommendations
of, the department of fish and wildlife, the department of commerce,
the department of agriculture, and representatives of the affected
Indian tribes. Nothing herein shall preclude the department of fish
and wildlife, the department of commerce, or the department of
agriculture from presenting its views on minimum flow needs at any
public hearing or to any person or agency, and the department of fish
and wildlife, the department of commerce, and the department of
agriculture are each empowered to participate in proceedings of the
federal energy regulatory commission and other agencies to present its
views on minimum flow needs. [2018 ¢ 1 s 302; 2003 c 39 s 48; 1996 c
186 s 523; 1994 ¢ 264 s 82. Prior: 1987 ¢ 506 s 95; 1987 c 505 s 81;
1980 ¢ 87 s 46; 1979 ex.s. c 166 s 1.]

Intent—2018 ¢ 1: See note following RCW 90.94.010.
Effective date—2018 c 1: See RCW 90.94.900.

Findings—Intent—Part headings not law—Effective date—1996 c
186: See notes following RCW 43.330.904.

Legislative findings and intent—1987 c 506: See note following
RCW 77.04.020.

RCW 90.03.250 Appropriation procedure—Application for permit—
Temporary permit. Any person, municipal corporation, firm, irrigation
district, association, corporation or water users' association
hereafter desiring to appropriate water for a beneficial use shall
make an application to the department for a permit to make such
appropriation, and shall not use or divert such waters until he or she
has received a permit from the department as in this chapter provided.
The construction of any ditch, canal or works, or performing any work
in connection with said construction or appropriation, or the use of
any waters, shall not be an appropriation of such water nor an act for
the purpose of appropriating water unless a permit to make said
appropriation has first been granted by the department: PROVIDED, That
a temporary permit may be granted upon a proper showing made to the

Certified on 7/12/2024 Combined Chapter 90.03 RCW Page 17



department to be valid only during the pendency of such application
for a permit unless sooner revoked by the department: PROVIDED,
FURTHER, That nothing in this chapter contained shall be deemed to
affect RCW 90.40.010 through 90.40.080 except that the notice and
certificate therein provided for in RCW 90.40.030 shall be addressed
to the department, and the department shall exercise the powers and
perform the duties prescribed by RCW 90.40.030. [2013 ¢ 23 s 596;
1987 ¢ 109 s 83; 1917 ¢ 117 s 27; RRS s 7378. Formerly RCW 90.20.010.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

Schedule of fees: RCW 90.03.470.

RCW 90.03.252 Use of reclaimed water by wastewater treatment
facility—Permit requirements inapplicable. The permit requirements
of RCW 90.03.250 do not apply to the use of reclaimed water by the
owner of a wastewater treatment facility under the provisions of RCW
90.46.120 and do not apply to the use of agricultural industrial
process water as provided under RCW 90.46.150. [2001 ¢ 69 s 6; 1997 c
444 s 2.]

Severability—1997 c 444: See note following RCW 90.46.010.

RCW 90.03.255 Applications for water right, transfer, or change
—Consideration of water impoundment or other resource management
technique. The department shall, when evaluating an application for a
water right, transfer, or change filed pursuant to RCW 90.03.250 or
90.03.380 that includes provision for any water impoundment or other
resource management technique, take into consideration the benefits
and costs, including environmental effects, of any water impoundment
or other resource management technique that is included as a component
of the application. The department's consideration shall extend to any
increased water supply that results from the impoundment or other
resource management technique, including but not limited to any
recharge of groundwater that may occur, as a means of making water
available or otherwise offsetting the impact of the diversion of
surface water proposed in the application for the water right,
transfer, or change. Provision for an impoundment or other resource
management technique in an application shall be made solely at the
discretion of the applicant and shall not otherwise be made by the
department as a condition for approving an application that does not
include such provision.

This section does not lessen, enlarge, or modify the rights of
any riparian owner, or any existing water right acquired by
appropriation or otherwise. [1997 ¢ 360 s 2; 1996 c 306 s 1.]

Findings—Purpose—1997 c 360: "The legislature finds that in many
basins in the state there is water available on a seasonal basis that
is in excess of the needs of either existing water right holders or
instream resources. The legislature finds that excess waters often
result in significant flooding and damage to public and private
resources. Further, it is in the public interest to encourage the
impoundment of excess water and other measures that can be used to
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offset the impact of withdrawals and diversions on existing rights and
instream resources. Further, in some areas of the state additional
supplies of water are needed to meet the needs of a growing economy
and population. The legislature finds there is a range of alternatives
that offset the impacts that should be encouraged including the
creation, restoration, enhancement, or enlargement of ponds, wetlands,
and reservoirs and the artificial recharge of aquifers.

The purpose of this act is to foster the improvement in the water
supplies available to meet the needs of the state. It is the goal of
this act to strengthen the state's economy while maintaining and
improving the overall quality of the state's environment." [1997 ¢ 360
s 1.]

RCW 90.03.260 Appropriation procedure—Application—Contents.

(1) Each application for permit to appropriate water shall set forth
the name and post office address of the applicant, the source of water
supply, the nature and amount of the proposed use, the time during
which water will be required each year, the location and description
of the proposed ditch, canal, or other work, the time within which the
completion of the construction and the time for the complete
application of the water to the proposed use.

(2) If for agricultural purposes, the application shall give the
legal subdivision of the land and the acreage to be irrigated, as near
as may be, and the amount of water expressed in acre feet to be
supplied per season. If for power purposes, it shall give the nature
of the works by means of which the power is to be developed, the head
and amount of water to be utilized, and the uses to which the power is
to be applied.

(3) If for construction of a reservoir, the application shall
give the height of the dam, the capacity of the reservoir, and the
uses to be made of the impounded waters.

(4) If for community or multiple domestic water supply, the
application shall give the projected number of service connections
sought to be served. However, for a municipal water supplier that has
an approved water system plan under chapter 43.20 RCW or an approval
from the department of health to serve a specified number of service
connections, the service connection figure in the application or any
subsequent water right document is not an attribute limiting exercise
of the water right as long as the number of service connections to be
served under the right is consistent with the approved water system
plan or specified number.

(5) If for municipal water supply, the application shall give the
present population to be served, and, as near as may be estimated, the
future requirement of the municipality. However, for a municipal water
supplier that has an approved water system plan under chapter 43.20
RCW or an approval from the department of health to serve a specified
number of service connections, the population figures in the
application or any subsequent water right document are not an
attribute limiting exercise of the water right as long as the
population to be provided water under the right is consistent with the
approved water system plan or specified number.

(6) If for mining purposes, the application shall give the nature
of the mines to be served and the method of supplying and utilizing
the water; also their location by legal subdivisions.
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(7) All applications shall be accompanied by such maps and
drawings, in duplicate, and such other data, as may be required by the
department, and such accompanying data shall be considered as a part
of the application. [2003 1st sp.s. ¢ 5 s 4; 1987 c 109 s 84; 1917 c
117 s 28; RRS s 7379. Formerly RCW 90.20.020.]

Severability—2003 1st sp.s. ¢ 5: See note following RCW
90.03.015.

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

Height of dams on tributaries of Columbia river: RCW 77.55.191.

RCW 90.03.265 Appropriation procedure—Cost-reimbursement
agreement for expedited review of application—Adoption of rules.

(1) (a) Any applicant for a new withdrawal or a change, transfer, or
amendment of a water right pending before the department may initiate
a cost-reimbursement agreement with the department to provide
expedited review of the application. A cost-reimbursement agreement
may be initiated under this section if the applicant agrees to pay
for, or as part of a cooperative effort agrees to pay for, the cost of
processing his or her application and all other applications from the
same source of supply which must be acted upon before the applicant's
request because they were filed prior to the date of when the
applicant filed.

(b) The requirement to pay for the cost of other applications
under (a) of this subsection does not apply to an application for a
new appropriation that would not diminish the water available to
earlier pending applicants for new appropriations from the same source
of supply.

(c) The requirement to pay for the cost of processing other
applications under (a) of this subsection does not apply to an
application for a change, transfer, or other amendment that would not
diminish the water available to earlier pending applicants for changes
or transfers from the same source of supply.

(d) In determining whether an application would not diminish the
water available to earlier pending applicants, the department shall
consider any water impoundment or other water resource management
mitigation technique proposed by the applicant under RCW 90.03.255 or
90.44.055.

(e) The department may enter into cost-reimbursement agreements
provided resources are available and shall use the process established
under RCW 43.21A.690 for entering into cost-reimbursement agreements.
The department's share of work related to a cost-reimbursement
application, such as final certificate approval, must be prioritized
within the framework of other water right processing needs and as
determined by agency rule.

(f) Each individual applicant is responsible for his or her own
appeal costs that may result from a water right decision made by the
department under this section. In the event that the department's
approval of an application under this section is appealed under
chapter 43.21B RCW by a third party, the applicant for the water right
in question must reimburse the department for the cost of defending
the decision before the pollution control hearings board unless
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otherwise agreed to by the applicant and the department. If an
applicant appeals either an approval or a denial made by the
department under this section, the applicant is responsible only for
its own appeal costs.

(2) In pursuing a cost-reimbursement project, the department must
determine the source of water proposed to be diverted or withdrawn
from, including the boundaries of the area that delimits the source.
The department must determine if any other water right permit
applications are pending from the same source. A water source may
include surface water only, groundwater only, or surface and
groundwater together if the department finds they are hydraulically
connected. The department shall consider technical information
submitted by the applicant in making its determinations under this
subsection. The department may recover from a cost-reimbursement
applicant its own costs in making the same source determination under
this subsection.

(3) Upon request of the applicant seeking cost-reimbursement
processing, the department may elect to initiate a coordinated cost-
reimbursement process. To initiate this process, the department must
notify in writing all persons who have pending applications on file
for a new appropriation, change, transfer, or amendment of a water
right from that water source. A water source may include surface water
only, groundwater only, or surface and groundwater together if the
department determines that they are hydraulically connected. The
notice must be posted on the department's website and published in a
newspaper of general circulation in the area where affected properties
are located. The notice must also be made individually by way of mail
to:

(a) Inform those applicants that cost-reimbursement processing of
applications within the described water source is being initiated;

(b) Provide to individual applicants the criteria under which the
applications will be examined and determined;

(c) Provide to individual applicants the estimated cost for
having an application processed on a cost-reimbursement basis;

(d) Provide an estimate of how long the cost-reimbursement
process will take before an application is approved or denied; and

(e) Provide at least sixty days for the applicants to respond in
writing regarding the applicant's decision to participate in the cost-
reimbursement process.

(4) The applicant initiating the cost-reimbursement request must
pay for the cost of the determination under subsections (2) and (3) of
this section and other costs necessary for the initial phase of cost-
reimbursement processing. The cost for each applicant for conducting
processing under a coordinated cost-reimbursement agreement must be
based primarily on the proportionate gquantity of water requested by
each applicant. The cost may be adjusted if it appears that an
application will require a disproportionately greater amount of time
and effort to process due to its complexity.

(5) (a) Only the department may approve or deny a water right
application processed under this section, and such a final decision
remains solely the responsibility and function of the department. The
department retains full authority to amend, refuse, or approve any
work product provided by any consultant under this section. The
department may recover its costs related to: (i) The review of a
consultant to ensure that no conflict of interest exists; (ii) the
management of consultant contracts and cost-reimbursement agreements;
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and (iii) the review of work products provided by participating
consultants.

(b) For any cost-reimbursement process initiated under subsection
(1) of this section, the applicant may, after consulting with the
department, select a prequalified consultant listed by the department
under subsection (7) of this section or may be assigned such a
prequalified consultant by the department.

(c) For any coordinated cost-reimbursement process initiated
under subsection (3) of this section, the applicant may, after
consulting with the department, select a prequalified consultant
listed by the department under subsection (7) of this section or may
be assigned a prequalified consultant by the department.

(d) In lieu of having one or more of the work products performed
by a prequalified consultant listed under subsection (7) of this
section, the department may, at its discretion, recognize specific
work completed by an applicant or an applicant's consultant prior to
the initiation of cost-reimbursement processing. The department may
also, at its discretion, authorize the use of such a consultant to
perform a specific scope of the work that would otherwise be assigned
to prequalified consultants listed under subsection (7) of this
section.

(e) At any point during the cost-reimbursement process, the
department may request or accept technical information, data, and
analysis from the applicant or the applicant's consultant to support
the cost-reimbursement process or the department's decision on the
application.

(6) The department is authorized to adopt rules or guidance
providing minimum qualifications and standards for any consultant's
submission of work products under this section, including standards
for submission of technical information, scientific analysis, work
product documentation, review for conflict of interest, and report
presentation that such a consultant must meet.

(7) The department must provide notice to potential consultants
of the opportunity to be considered for inclusion on the list of cost-
reimbursement consultants to whom work assignments will be made. The
department must competitively select an appropriate number of
consultants who are qualified by training and experience to
investigate and make recommendations on the disposition of water right
applications. The prequalified consultant list must be renewed at
least every six years, though the department may add qualified cost-
reimbursement consultants to the list at any time. The department must
enter a master contract with each consultant selected and thereafter
make work assignments based on availability and gqualifications.

(8) The department may remove any consultant from the consultant
list for poor performance, malfeasance, or excessive complaints from
cost-reimbursement participants. The department may interview any
cost-reimbursement consultant to determine whether the person is
qualified for this work, and must spot-check the work of consultants
to ensure that the public is being competently served.

(9) When a prequalified cost-reimbursement consultant from the
department's list described in subsection (7) of this section is
assigned or selected to investigate an application or set of
applications, the consultant must document its findings and
recommended disposition in the form of written draft technical reports
and preliminary draft reports of examination. Within two weeks of the
department receiving draft technical reports and preliminary draft
reports of examination, the department shall provide the applicant

Certified on 7/12/2024 Combined Chapter 90.03 RCW Page 22



such documents for review and comment prior to their completion by the
consultant. The department shall consider such comments by the
applicant prior to the department's issuance of a draft report of
examination. The department may modify the preliminary draft reports
of examination submitted by the consultant. The department's decision
on a permit application is final unless it is appealed to the
pollution control hearings board under chapter 43.21B RCW.

(10) If an applicant elects not to participate in a cost-
reimbursement process, the application remains on file with the
department, retains its priority date, and may be processed under
regular processing, priority processing, expedited processing,
coordinated cost-reimbursement processing, cost-reimbursement
processing, or through conservancy board processing as authorized
under chapter 90.80 RCW. [2010 ¢ 285 s 3; 2003 ¢ 70 s ©6; 2000 c 251 s
7.1

Intent—2010 ¢ 285: "Water is an essential element for economic
prosperity and it generates new, family-wage jobs and state revenues.
It is the intent of the legislature to provide both water right
applicants and the department of ecology with the necessary tools to
expedite the processing of water right applications depending on the
needs of the project and agency workload." [2010 ¢ 285 s 1.]

Intent—Captions not law—Effective date—2000 c 251: See notes
following RCW 43.21A.690.

RCW 90.03.270 Appropriation procedure—Record of application.
Upon receipt of an application it shall be the duty of the department
to make an endorsement thereon of the date of its receipt, and to keep
a record of same. If upon examination, the application is found to be
defective, it shall be returned to the applicant for correction or
completion, and the date and the reasons for the return thereof shall
be endorsed thereon and made a record in his or her office. No
application shall lose its priority of filing on account of such
defects, provided acceptable maps, drawings, and such data as is
required by the department shall be filed with the department within
such reasonable time as it shall require. [2013 ¢ 23 s 597; 1987 ¢
109 s 85; 1917 ¢ 117 s 29; RRS s 7380. Formerly RCW 90.20.030.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.03.280 Appropriation procedure—Notice. Upon receipt of
a proper application, the department shall instruct the applicant to
publish notice thereof in a form and within a time prescribed by the
department in a newspaper of general circulation published in the
county or counties in which the storage, diversion, and use is to be
made, and in such other newspapers as the department may direct, once
a week for two consecutive weeks. Upon receipt by the department of an
application it shall send notice thereof containing pertinent
information to the director of fish and wildlife. [1994 ¢ 264 s 83;
1988 ¢ 36 s 65; 1987 ¢ 109 s 66; 1953 ¢ 275 s 1; 1939 ¢ 127 s 1; 1925
ex.s. ¢ 161 s 1; 1917 c 117 s 30; RRS s 7381. Formerly RCW 90.20.040.]
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Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.03.290 Appropriation procedure—Department to investigate
—Preliminary permit—Findings and action on application. (1) When an
application complying with the provisions of this chapter and with the
rules of the department has been filed, the same shall be placed on
record with the department, and it shall be its duty to investigate
the application, and determine what water, if any, is available for
appropriation, and find and determine to what beneficial use or uses
it can be applied. If it is proposed to appropriate water for
irrigation purposes, the department shall investigate, determine and
find what lands are capable of irrigation by means of water found
available for appropriation. If it is proposed to appropriate water
for the purpose of power development, the department shall
investigate, determine and find whether the proposed development is
likely to prove detrimental to the public interest, having in mind the
highest feasible use of the waters belonging to the public.

(2) (a) If the application does not contain, and the applicant
does not promptly furnish sufficient information on which to base such
findings, the department may issue a preliminary permit, for a period
of not to exceed three years, requiring the applicant to make such
surveys, investigations, studies, and progress reports, as in the
opinion of the department may be necessary. If the applicant fails to
comply with the conditions of the preliminary permit, it and the
application or applications on which it is based shall be
automatically canceled and the applicant so notified. If the holder of
a preliminary permit shall, before its expiration, file with the
department a verified report of expenditures made and work done under
the preliminary permit, which, in the opinion of the department,
establishes the good faith, intent, and ability of the applicant to
carry on the proposed development, the preliminary permit may, with
the approval of the governor, be extended, but not to exceed a maximum
period of five years from the date of the issuance of the preliminary
permit.

(b) For any application for which a preliminary permit was issued
and for which the availability of water was directly affected by a
moratorium on further diversions from the Columbia river during the
years from 1990 to 1998, the preliminary permit is extended through
June 30, 2002. If such an application and preliminary permit were
canceled during the moratorium, the application and preliminary permit
shall be reinstated until June 30, 2002, if the application and
permit: (i) Are for providing regional water supplies in more than one
urban growth area designated under chapter 36.70A RCW and in one or
more areas near such urban growth areas, or the application and permit
are modified for providing such supplies, and (ii) provide or are
modified to provide such regional supplies through the use of existing
intake or diversion structures. The authority to modify such a
canceled application and permit to accomplish the objectives of (b) (1)
and (ii) of this subsection is hereby granted.

(3) The department shall make and file as part of the record in
the matter, written findings of fact concerning all things
investigated, and if it shall find that there is water available for
appropriation for a beneficial use, and the appropriation thereof as
proposed in the application will not impair existing rights or be
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detrimental to the public welfare, it shall issue a permit stating the
amount of water to which the applicant shall be entitled and the
beneficial use or uses to which it may be applied: PROVIDED, That
where the water applied for is to be used for irrigation purposes, it
shall become appurtenant only to such land as may be reclaimed thereby
to the full extent of the soil for agricultural purposes. But where
there is no unappropriated water in the proposed source of supply, or
where the proposed use conflicts with existing rights, or threatens to
prove detrimental to the public interest, having due regard to the
highest feasible development of the use of the waters belonging to the
public, it shall be duty of the department to reject such application
and to refuse to issue the permit asked for.

(4) If the permit is refused because of conflict with existing
rights and such applicant shall acquire same by purchase or
condemnation under RCW 90.03.040, the department may thereupon grant
such permit. Any application may be approved for a less amount of
water than that applied for, if there exists substantial reason
therefor, and in any event shall not be approved for more water than
can be applied to beneficial use for the purposes named in the
application. In determining whether or not a permit shall issue upon
any application, it shall be the duty of the department to investigate
all facts relevant and material to the application. After the
department approves said application in whole or in part and before
any permit shall be issued thereon to the applicant, such applicant
shall pay the fee provided in RCW 90.03.470: PROVIDED FURTHER, That in
the event a permit is issued by the department upon any application,
it shall be its duty to notify the director of fish and wildlife of
such issuance.

(5) The requirements of subsections (1) and (3) of this section
do not apply to water resource mitigation pilot projects for which
permits are issued in reliance upon water resource mitigation of
impacts to instream flows and closed surface water bodies under RCW
90.94.090. [2018 ¢ 1 s 303; 2001 c 239 s 1; 1994 c 264 s 84; 1988 c
36 s 66; 1987 ¢ 109 s 86; 1947 ¢ 133 s 1; 1939 ¢ 127 s 2; 1929 c 122 s
4; 1917 ¢ 117 s 31; Rem. Supp. 1947 s 7382. Formerly RCW 90.20.050 and
90.20.060.]

Intent—2018 ¢ 1: See note following RCW 90.94.010.
Effective date—2018 c 1: See RCW 90.94.900.

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

Inapplicability of section to RCW 90.03.290: RCwW 90.14.200.

RCW 90.03.300 Appropriation procedure—Diversion of water for
out-of-state use—Reciprocity. No permit for the appropriation of
water shall be denied because of the fact that the point of diversion
described in the application for such permit, or any portion of the
works in such application described and to be constructed for the
purpose of storing, conserving, diverting or distributing such water,
or because the place of intended use or the lands to be irrigated by
means of such water, or any part thereof, may be situated in some
other state or nation, but in all such cases where either the point of
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diversion or any of such works or the place of intended use, or the
lands, or part of the lands, to be irrigated by means of such water,
are situated within the state of Washington, the permit shall issue as
in other cases: PROVIDED, HOWEVER, That the department may in its
discretion, decline to issue a permit where the point of diversion
described in the application is within the state of Washington but the
place of beneficial use in some other state or nation, unless under
the laws of such state or nation water may be lawfully diverted within
such state or nation for beneficial use in the state of Washington.
[1987 ¢ 109 s 87; 1921 c 103 s 3; RRS s 7383. Formerly RCW 90.20.070.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.03.310 Appropriation procedure—Assignability of permit
or application. Any permit to appropriate water may be assigned
subject to the conditions of the permit, but no such assignment shall
be binding or valid unless filed for record with the department. Any
application for permits to appropriate water prior to permit issuing,
may be assigned by the applicant, but no such assignment shall be
valid or binding unless the written consent of the department is first
obtained thereto, and unless such assignment is filed for record with
the department. [1987 ¢ 109 s 88; 1917 ¢ 117 s 32; RRS s 7384. Prior:
1891 ¢ 142 s 6. Formerly RCW 90.20.080.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.03.320 Appropriation procedure—Construction work.
Actual construction work shall be commenced on any project for which
permit has been granted within such reasonable time as shall be
prescribed by the department, and shall thereafter be prosecuted with
diligence and completed within the time prescribed by the department.
The department, in fixing the time for the commencement of the work,
or for the completion thereof and the application of the water to the
beneficial use prescribed in the permit, shall take into consideration
the cost and magnitude of the project and the engineering and physical
features to be encountered, and shall allow such time as shall be
reasonable and just under the conditions then existing, having due
regard for the public welfare and public interests affected. For good
cause shown, the department shall extend the time or times fixed as
aforesaid, and shall grant such further period or periods as may be
reasonably necessary, having due regard to the good faith of the
applicant and the public interests affected. Good cause includes
prevention or restriction of water use by operation of federal laws
for the time or times fixed for commencing work, completing work, and
applying water to beneficial use otherwise authorized under a water
right permit issued for a federal reclamation project. In fixing
construction schedules and the time, or extension of time, for
application of water to beneficial use for municipal water supply
purposes, the department shall also take into consideration the term
and amount of financing required to complete the project, delays that
may result from planned and existing conservation and water use
efficiency measures implemented by the public water system, and the
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supply needs of the public water system's service area, consistent
with an approved comprehensive plan under chapter 36.70A RCW, or in
the absence of such a plan, a county-approved comprehensive plan under
chapter 36.70 RCW or a plan approved under chapter 35.63 RCW, and
related water demand projections prepared by public water systems in
accordance with state law. An existing comprehensive plan under
chapter 36.70A or 36.70 RCW, plan under chapter 35.63 RCW, or demand
projection may be used. If the terms of the permit or extension
thereof, are not complied with the department shall give notice by
registered mail that such permit will be canceled unless the holders
thereof shall show cause within sixty days why the same should not be
so canceled. If cause is not shown, the permit shall be canceled.
[1999 ¢ 400 s 1; 1997 c 445 s 3; 1987 ¢ 109 s ©67; 1917 ¢ 117 s 33; RRS
s 7385. Formerly RCW 90.20.090.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.03.330 Appropriation procedure—Water right certificate.
(1) Upon a showing satisfactory to the department that any
appropriation has been perfected in accordance with the provisions of
this chapter, it shall be the duty of the department to issue to the
applicant a certificate stating such facts in a form to be prescribed
by the director, and such certificate shall thereupon be recorded with
the department. Any original water right certificate issued, as
provided by this chapter, shall be recorded with the department and
thereafter, at the expense of the party receiving the same, be
transmitted by the department to the county auditor of the county or
counties where the distributing system or any part thereof is located,
and be recorded in the office of such county auditor, and thereafter
be transmitted to the owner thereof.

(2) Except as provided for the issuance of certificates under RCW
90.03.240 and for the issuance of certificates following the approval
of a change, transfer, or amendment under RCW 90.03.380 or 90.44.100,
the department shall not revoke or diminish a certificate for a
surface or ground water right for municipal water supply purposes as
defined in RCW 90.03.015 unless the certificate was issued with
ministerial errors or was obtained through misrepresentation. The
department may adjust such a certificate under this subsection if
ministerial errors are discovered, but only to the extent necessary to
correct the ministerial errors. The department may diminish the right
represented by such a certificate if the certificate was obtained
through a misrepresentation on the part of the applicant or permit
holder, but only to the extent of the misrepresentation. The authority
provided by this subsection does not include revoking, diminishing, or
adjusting a certificate based on any change in policy regarding the
issuance of such certificates that has occurred since the certificate
was issued. This subsection may not be construed as providing any
authority to the department to revoke, diminish, or adjust any other
water right.

(3) This subsection applies to the water right represented by a
water right certificate issued prior to September 9, 2003, for
municipal water supply purposes as defined in RCW 90.03.015 where the
certificate was issued based on an administrative policy for issuing
such certificates once works for diverting or withdrawing and
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distributing water for municipal supply purposes were constructed
rather than after the water had been placed to actual beneficial use.
Such a water right is a right in good standing.

(4) After September 9, 2003, the department must issue a new
certificate under subsection (1) of this section for a water right
represented by a water right permit only for the perfected portion of
a water right as demonstrated through actual beneficial use of water.
[2003 1st sp.s. ¢ 5 s 6; 1987 ¢ 109 s 89; 1929 c 122 s 5; 1917 c 117 s
34; RRS s 7386. Formerly RCW 90.20.100.]

Severability—2003 1st sp.s. ¢ 5: See note following RCW
90.03.015.

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.03.340 Appropriation procedure—Effective date of water
right. The right acguired by appropriation shall relate back to the
date of filing of the original application with the department. [1987
c 109 s 90, 1917 ¢ 117 s 35; RRS s 7387. Formerly RCW 90.20.110.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.03.345 Establishment of reservations of water for certain
purposes and minimum flows or levels as constituting appropriations
with priority dates. The establishment of reservations of water for
agriculture, hydroelectric energy, municipal, industrial, and other
beneficial uses under RCW 90.54.050(1) or minimum flows or levels
under RCW 90.22.010 or 90.54.040 shall constitute appropriations
within the meaning of this chapter with priority dates as of the
effective dates of their establishment. Whenever an application for a
permit to make beneficial use of public waters embodied in a
reservation, established after September 1, 1979, is filed with the
department of ecology after the effective date of such reservation,
the priority date for a permit issued pursuant to an approval by the
department of ecology of the application shall be the effective date
of the reservation. [1979 ex.s. c 216 s 7.]

Effective date—Severability—1979 ex.s. c 216: See notes
following RCW 90.03.245.

RCW 90.03.350 Construction or modification of storage dam—Plans
and specifications—Additional dam safety inspection requirements for
metals mining and milling operations. Except as provided in RCW
43.21A.068, any person, corporation or association intending to
construct or modify any dam or controlling works for the storage of
ten acre feet or more of water, shall before beginning said
construction or modification, submit plans and specifications of the
same to the department for examination and approval as to its safety.
Such plans and specifications shall be submitted in duplicate, one
copy of which shall be retained as a public record, by the department,
and the other returned with its approval or rejection endorsed
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thereon. No such dam or controlling works shall be constructed or
modified until the same or any modification thereof shall have been
approved as to its safety by the department. Any such dam or
controlling works constructed or modified in any manner other than in
accordance with plans and specifications approved by the department or
which shall not be maintained in accordance with the order of the
department shall be presumed to be a public nuisance and may be abated
in the manner provided by law, and it shall be the duty of the
attorney general or prosecuting attorney of the county wherein such
dam or controlling works, or the major portion thereof, is situated to
institute abatement proceedings against the owner or owners of such
dam or controlling works, whenever he or she is requested to do so by
the department.

A metals mining and milling operation regulated under chapter
232, Laws of 1994 is subject to additional dam safety inspection
requirements due to the special hazards associated with failure of a
tailings pond impoundment. The department shall inspect these
impoundments at least quarterly during the project's operation and at
least annually thereafter for the postclosure monitoring period in
order to ensure the safety of the dam or controlling works. The
department shall conduct additional inspections as needed during the
construction phase of the mining operation in order to ensure the safe

construction of the tailings impoundment. [1995 ¢ 8 s 6; 1994 c 232 s
20; 1987 ¢ 109 s 91; 1955 ¢ 362 s 1; 1939 ¢ 107 s 1; 1917 c 117 s 36;
RRS s 7388. Formerly RCW 90.28.060.] [1954 SLC-RO-18.]

Findings—1995 c 8: See note following RCW 43.21A.064.
Effective date—1994 c 232 ss 6-8 and 18-22: See RCW 78.56.902.

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

Height of dams on tributaries of Columbia river: RCW 77.55.191.

RCW 90.03.360 Controlling works and measuring devices—Metering
of diversions—Impact on fish stock. (1) The owner or owners of any
water diversion shall maintain, to the satisfaction of the department
of ecology, substantial controlling works and a measuring device
constructed and maintained to permit accurate measurement and
practical regulation of the flow of water diverted. Every owner or
manager of a reservoir for the storage of water shall construct and
maintain, when required by the department, any measuring device
necessary to ascertain the natural flow into and out of said
reservoir.

Metering of diversions or measurement by other approved methods
shall be required as a condition for all new surface water right
permits, and except as provided in subsection (2) of this section, may
be required as a condition for all previously existing surface water
rights. The department may also require, as a condition for all water
rights, metering of diversions, and reports regarding such metered
diversions as to the amount of water being diverted. Such reports
shall be in a form prescribed by the department.

(2) Where water diversions are from waters in which the salmonid
stock status is depressed or critical, as determined by the department
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of fish and wildlife, or where the volume of water being diverted
exceeds one cubic foot per second, the department shall require
metering or measurement by other approved methods as a condition for
all new and previously existing water rights or claims. The department
shall attempt to integrate the requirements of this subsection into
its existing compliance workload priorities, but shall prioritize the
requirements of this subsection ahead of the existing compliance
workload where a delay may cause the decline of wild salmonids. The
department shall notify the department of fish and wildlife of the
status of fish screens associated with these diversions.

This subsection (2) shall not apply to diversions for public or
private hatcheries or fish rearing facilities if the diverted water is
returned directly to the waters from which it was diverted. [1994 ¢
264 s 85; 1993 sp.s. ¢c 4 s 12; 1989 c 348 s 6; 1987 ¢ 109 s 92; 1917 c
117 s 37; RRS s 7389. Formerly RCW 90.28.070.]

Findings—Grazing lands—1993 sp.s. ¢ 4: See RCW 79.13.600.
Severability—1989 c 348: See note following RCW 90.54.020.
Rights not impaired—1989 c 348: See RCW 90.54.920.

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

Instream flows: RCW 90.22.060.

RCW 90.03.370 Reservoir permits—Secondary permits—Expedited
processing—Underground artificial storage and recovery project
standards and rules—Exemptions—Report to the legislature. (1) (a) A1l
applications for reservoir permits are subject to the provisions of
RCW 90.03.250 through 90.03.320. But the party or parties proposing to
apply to a beneficial use the water stored in any such reservoir shall
also file an application for a permit, to be known as the secondary
permit, which shall be in compliance with the provisions of RCW
90.03.250 through 90.03.320. Such secondary application shall refer to
such reservoir as its source of water supply and shall show
documentary evidence that an agreement has been entered into with the
owners of the reservoir for a permanent and sufficient interest in
sailid reservoir to impound enough water for the purposes set forth in
salid application. When the beneficial use has been completed and
perfected under the secondary permit, the department shall take the
proof of the water users under such permit and the final certificate
of appropriation shall refer to both the ditch and works described in
the secondary permit and the reservoir described in the primary
permit. The department may accept for processing a single application
form covering both a proposed reservoir and a proposed secondary
permit or permits for use of water from that reservoir.

(b) The department shall expedite processing applications for the
following types of storage proposals:

(1) Development of storage facilities that will not require a new
water right for diversion or withdrawal of the water to be stored;

(ii) Adding or changing one or more purposes of use of stored
water;
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(iii) Adding to the storage capacity of an existing storage
facility; and

(iv) Applications for secondary permits to secure use from
existing storage facilities.

(c) A secondary permit for the beneficial use of water shall not
be required for use of water stored in a reservoir where the water
right for the source of the stored water authorizes the beneficial
use.

(2) (a) For the purposes of this section, "reservoir" includes, in
addition to any surface reservoir, any naturally occurring underground
geological formation where water is collected and stored for
subsequent use as part of an underground artificial storage and
recovery project. To qualify for issuance of a reservoir permit an
underground geological formation must meet standards for review and
mitigation of adverse impacts identified, for the following issues:

(1) Aquifer vulnerability and hydraulic continuity;

(ii) Potential impairment of existing water rights;

(iii) Geotechnical impacts and aquifer boundaries and
characteristics;

(iv) Chemical compatibility of surface waters and groundwater;

(v) Recharge and recovery treatment requirements;

(vi) System operation;

(vii) Water rights and ownership of water stored for recovery;
and

(viii) Environmental impacts.

(b) Standards for review and standards for mitigation of adverse
impacts for an underground artificial storage and recovery project
shall be established by the department by rule. Notwithstanding the
provisions of RCW 90.03.250 through 90.03.320, analysis of each
underground artificial storage and recovery project and each
underground geological formation for which an applicant seeks the
status of a reservoir shall be through applicant-initiated studies
reviewed by the department.

(3) For the purposes of this section, "underground artificial
storage and recovery project" means any project in which it is
intended to artificially store water in the ground through injection,
surface spreading and infiltration, or other department-approved
method, and to make subsequent use of the stored water. However, (a)
this subsection does not apply to irrigation return flow, or to
operational and seepage losses that occur during the irrigation of
land, or to water that is artificially stored due to the construction,
operation, or maintenance of an irrigation district project, or to
projects involving water reclaimed in accordance with chapter 90.46
RCW; and (b) RCW 90.44.130 applies to those instances of claimed
artificial recharge occurring due to the construction, operation, or
maintenance of an irrigation district project or operational and
seepage losses that occur during the irrigation of land, as well as
other forms of claimed artificial recharge already existing at the
time a groundwater subarea is established.

(4) Nothing in chapter 98, Laws of 2000 changes the requirements
of existing law governing issuance of permits to appropriate or
withdraw the waters of the state.

(5) The department shall report to the legislature by December
31, 2001, on the standards for review and standards for mitigation
developed under subsection (3) of this section and on the status of
any applications that have been filed with the department for
underground artificial storage and recovery projects by that date.
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(6) Where needed to ensure that existing storage capacity is
effectively and efficiently used to meet multiple purposes, the
department may authorize reservoirs to be filled more than once per
year or more than once per season of use.

(7) This section does not apply to facilities to recapture and
reuse return flow from irrigation operations serving a single farm
under an existing water right as long as the acreage irrigated is not
increased beyond the acreage allowed to be irrigated under the water
right.

(8) In addition to the facilities exempted under subsection (7)
of this section, this section does not apply to small irrigation
impoundments. For purposes of this section, "small irrigation
impoundments" means lined surface storage ponds less than ten acre
feet in volume used to impound irrigation water under an existing
water right where use of the impoundment: (a) (i) Facilitates efficient
use of water; or (ii) promotes compliance with an approved recovery
plan for endangered or threatened species; and (b) does not expand the
number of acres irrigated or the annual consumptive quantity of water
used. Such ponds must be lined unless a licensed engineer determines
that a liner is not needed to retain water in the pond and to prevent
groundwater contamination. Although it may also be composed of other
materials, a properly maintained liner may be composed of bentonite.
Water remaining in a small irrigation impoundment at the end of an
irrigation season may be carried over for use in the next season.
However, the limitations of this subsection (8) apply. Development and
use of a small irrigation impoundment does not constitute a change or
amendment for purposes of RCW 90.03.380 or 90.44.055. [2003 ¢ 329 s
1; 2002 ¢ 329 s 10; 2000 ¢ 98 s 3; 1987 ¢ 109 s 93; 1917 c 117 s 38;
RRS s 7390. Formerly RCW 90.28.080.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.03.380 Right to water attaches to land—Transfer or
change in point of diversion—Transfer of rights from one district to
another—Priority of water rights applications—Exemption for small
irrigation impoundments—Electronic notice of an application for an
interbasin water rights transfer. (1) The right to the use of water
which has been applied to a beneficial use in the state shall be and
remain appurtenant to the land or place upon which the same is used:
PROVIDED, HOWEVER, That the right may be transferred to another or to
others and become appurtenant to any other land or place of use
without loss of priority of right theretofore established if such
change can be made without detriment or injury to existing rights. The
point of diversion of water for beneficial use or the purpose of use
may be changed, if such change can be made without detriment or injury
to existing rights.

(a) A change in the place of use, point of diversion, and/or
purpose of use of a water right to enable irrigation of additional
acreage or the addition of new uses may be permitted if such change
results in no increase in the annual consumptive quantity of water
used under the water right.

(b) For water rights held by the United States bureau of
reclamation for water use within the boundaries of the Columbia Basin
project, the bureau of reclamation may apply for and obtain approval
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for a change in the number of acres that may be irrigated with such
water rights, so long as such a change does not result in any increase
in the instantaneous or annual out-of-stream authorized quantity of
such rights and so long as the department determines that such a
change would not result in an impairment of any other water rights.
The provisions of (a) of this subsection do not apply to a change
application filed pursuant to this subsection (1) (b).

(c) For purposes of this section, "annual consumptive quantity"
means the estimated or actual annual amount of water diverted pursuant
to the water right, reduced by the estimated annual amount of return
flows, averaged over the two years of greatest use within the most
recent five-year period of continuous beneficial use of the water
right.

(d) Before any transfer of such right to use water or change of
the point of diversion of water or change of purpose of use can be
made, any person having an interest in the transfer or change, shall
file a written application therefor with the department, and the
application shall not be granted until notice of the application is
published as provided in RCW 90.03.280. If it shall appear that such
transfer or such change may be made without injury or detriment to
existing rights, the department shall issue to the applicant a
certificate in duplicate granting the right for such transfer or for
such change of point of diversion or of use. The certificate so issued
shall be filed and be made a record with the department and the
duplicate certificate issued to the applicant may be filed with the
county auditor in like manner and with the same effect as provided in
the original certificate or permit to divert water.

(2) If an application for change proposes to transfer water
rights from one irrigation district to another, the department shall,
before publication of notice, receive concurrence from each of the
irrigation districts that such transfer or change will not adversely
affect the ability to deliver water to other landowners or impair the
financial integrity of either of the districts.

(3) A change in place of use by an individual water user or users
of water provided by an irrigation district need only receive approval
for the change from the board of directors of the district if the use
of water continues within the irrigation district, and when water is
provided by an irrigation entity that is a member of a board of joint
control created under chapter 87.80 RCW, approval need only be
received from the board of joint control if the use of water continues
within the area of jurisdiction of the joint board and the change can
be made without detriment or injury to existing rights.

(4) This section shall not apply to trust water rights acquired
by the state through the funding of water conservation projects under
chapter 90.38 RCW or RCW 90.42.010 through 90.42.070.

(5) (a) Pending applications for new water rights are not entitled
to protection from impairment, injury, or detriment when an
application relating to an existing surface or ground water right is
considered.

(b) Applications relating to existing surface or ground water
rights may be processed and decisions on them rendered independently
of processing and rendering decisions on pending applications for new
water rights within the same source of supply without regard to the
date of filing of the pending applications for new water rights.

(c) Notwithstanding any other existing authority to process
applications, including but not limited to the authority to process
applications under WAC 173-152-050 as it existed on January 1, 2001,
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an application relating to an existing surface or ground water right
may be processed ahead of a previously filed application relating to
an existing right when sufficient information for a decision on the
previously filed application is not available and the applicant for
the previously filed application is sent written notice that explains
what information is not available and informs the applicant that
processing of the next application will begin. The previously filed
application does not lose its priority date and if the information is
provided by the applicant within 60 days, the previously filed
application shall be processed at that time. This subsection (5) (c)
does not affect any other existing authority to process applications.

(d) Nothing in this subsection (5) is intended to stop the
processing of applications for new water rights.

(6) No applicant for a change, transfer, or amendment of a water
right may be required to give up any part of the applicant's wvalid
water right or claim to a state agency, the trust water rights
program, or to other persons as a condition of processing the
application.

(7) In revising the provisions of this section and adding
provisions to this section by chapter 237, Laws of 2001, the
legislature does not intend to imply legislative approval or
disapproval of any existing administrative policy regarding, or any
existing administrative or judicial interpretation of, the provisions
of this section not expressly added or revised.

(8) The development and use of a small irrigation impoundment, as
defined in RCW 90.03.370(8), does not constitute a change or amendment
for the purposes of this section. The exemption expressly provided by
this subsection shall not be construed as requiring a change or
transfer of any existing water right to enable the holder of the right
to store water governed by the right.

(9) (a) The department may only approve an application submitted
after June 30, 2019, for an interbasin water rights transfer after
providing notice electronically to the board of county commissioners
in the county of origin upon receipt of an application.

(b) For the purposes of this subsection:

(1) "Interbasin water rights transfer" means a transfer of a
water right for which the proposed point of diversion is in a
different basin than the proposed place of beneficial use.

(ii) "County of origin" means the county from which a water right
is transferred or proposed to be transferred.

(c) This subsection applies to counties located east of the crest
of the Cascade mountains. [2024 ¢ 108 s 1; 2011 c¢c 112 s 3; (2011 c
112 s 2 expired June 30, 2019); (2009 c 183 s 15 expired June 30,
2021); 2003 ¢ 329 s 2; 2001 ¢ 237 s 5; 1997 ¢ 442 s 801; 1996 ¢ 320 s
19; 1991 ¢ 347 s 15; 1987 ¢ 109 s 94; 1929 ¢ 122 s 6; 1917 ¢ 117 s 39;
RRS s 7391. Formerly RCW 90.28.090.]

Effective date—2011 ¢ 112 s 3: "Section 3 of this act takes
effect June 30, 2019."™ [2011 ¢ 112 s 5.]

Expiration date—2011 c 112 s 2: "Section 2 of this act expires
June 30, 2019." [2011 c 112 s 4.]

Findings—Intent—2011 ¢ 112: "The legislature finds that because

it is increasingly difficult for water users to acquire new water
rights, transfers are a valuable and necessary water management tool.
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The legislature further finds that interbasin water right transfers
may impact the economic and social welfare of rural communities.
Therefore, the legislature intends for the department of ecology to
provide notice electronically of a proposed interbasin water rights
transfer to the board of commissioners in the county of origin before
issuing a change authorization." [2011 ¢ 112 s 1.]

Expiration date—2019 c 78; 2009 c 183: "This act expires June
30, 2021."™ [2019 ¢ 78 s 4; 2009 c 183 s 20.]

Finding—Intent—Severability—Effective date—2001 c 237: See
notes following RCW 90.82.040.

Intent—2001 ¢ 237: See note following RCW 90.66.065.
Purposes—1991 c 347: See note following RCW 90.42.005.

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

Application to Yakima river basin trust water rights: RCW 90.38.040.

RCW 90.03.383 Interties—Findings—Definitions—Review and
approval. (1) The legislature recognizes the value of interties for
improving the reliability of public water systems, enhancing their
management, and more efficiently utilizing the increasingly limited
resource. Given the continued growth in the most populous areas of the
state, the increased complexity of public water supply management, and
the trend toward regional planning and regional solutions to resource
issues, interconnections of public water systems through interties
provide a valuable tool to ensure reliable public water supplies for
the citizens of the state. Public water systems have been encouraged
in the past to utilize interties to achieve public health and resource
management objectives. The legislature finds that it is in the public
interest to recognize interties existing and in use as of January 1,
1991, and to have associated water rights modified by the department
of ecology to reflect current use of water through those interties,
pursuant to subsection (3) of this section. The legislature further
finds it in the public interest to develop a coordinated process to
review proposals for interties commencing use after January 1, 1991.

(2) For the purposes of this section, the following definitions
shall apply:

(a) "Interties" are interconnections between public water systems
permitting exchange or delivery of water between those systems for
other than emergency supply purposes, where such exchange or delivery
is within established instantaneous and annual withdrawal rates
specified in the systems' existing water right permits or
certificates, or contained in claims filed pursuant to chapter 90.14
RCW, and which results in better management of public water supply
consistent with existing rights and obligations. Interties include
interconnections between public water systems permitting exchange or
delivery of water to serve as primary or secondary sources of supply,
but do not include development of new sources of supply to meet future
demand.
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(b) "Service area" is the area designated in a water system plan
or a coordinated water system plan pursuant to chapter 43.20 or
70A.100 RCW respectively. When a public water system does not have a
designated service area subject to the approval process of those
chapters, the service area shall be the designated place of use
contained in the water right permit or certificate, or contained in
the claim filed pursuant to chapter 90.14 RCW.

(3) Public water systems with interties existing and in use as of
January 1, 1991, or that have received written approval from the
department of health prior to that date, shall file written notice of
those interties with the department of health and the department of
ecology. The notice may be incorporated into the public water system's
five-year update of its water system plan, but shall be filed no later
than June 30, 1996. The notice shall identify the location of the
intertie; the dates of its first use; the purpose, capacity, and
current use; the intertie agreement of the parties and the service
areas assigned; and other information reasonably necessary to modify
the water right permit. Notwithstanding the provisions of RCW
90.03.380 and 90.44.100, for public water systems with interties
existing and in use as of January 1, 1991, the department of ecology,
upon receipt of notice meeting the requirements of this subsection,
shall, as soon as practicable, modify the place of use descriptions in
the water right permits, certificates, or claims to reflect the actual
use through such interties, provided that the place of use is within
service area designations established in a water system plan approved
pursuant to chapter 43.20 RCW, or a coordinated water system plan
approved pursuant to chapter 70A.100 RCW, and further provided that
the water used is within the instantaneous and annual withdrawal rates
specified in the water right permit and that no outstanding complaints
of impairment to existing water rights have been filed with the
department of ecology prior to September 1, 1991. Where such
complaints of impairment have been received, the department of ecology
shall make all reasonable efforts to resolve them in a timely manner
through agreement of the parties or through available administrative
remedies.

(4) Notwithstanding the provisions of RCW 90.03.380 and
90.44.100, exchange or delivery of water through interties commencing
use after January 1, 1991, shall be permitted when the intertie
improves overall system reliability, enhances the manageability of the
systems, provides opportunities for conjunctive use, or delays or
avoids the need to develop new water sources, and otherwise meets the
requirements of this section, provided that each public water system's
water use shall not exceed the instantaneous or annual withdrawal rate
specified in its water right authorization, shall not adversely affect
existing water rights, and shall not be inconsistent with state-
approved plans such as water system plans or other plans which include
specific proposals for construction of interties. Interties commencing
use after January 1, 1991, shall not be inconsistent with regional
water resource plans developed pursuant to chapter 90.54 RCW.

(5) For public water systems subject to the approval process of
chapter 43.20 RCW or chapter 70A.100 RCW, proposals for interties
commencing use after January 1, 1991, shall be incorporated into water
system plans pursuant to chapter 43.20 RCW or coordinated water system
plans pursuant to chapter 70A.100 RCW and submitted to the department
of health and the department of ecology for review and approval as
provided for in subsections (5) through (9) of this section. The plan
shall state how the proposed intertie will improve overall system
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reliability, enhance the manageability of the systems, provide
opportunities for conjunctive use, or delay or avoid the need to
develop new water sources.

(6) The department of health shall be responsible for review and
approval of proposals for new interties. In its review the department
of health shall determine whether the intertie satisfies the criteria
of subsection (4) of this section, with the exception of water rights
considerations, which are the responsibility of the department of
ecology, and shall determine whether the intertie is necessary to
address emergent public health or safety concerns associated with
public water supply.

(7) If the intertie is determined by the department of health to
be necessary to address emergent public health or safety concerns
associated with public water supply, the public water system shall
amend its water system plan as required and shall file an application
with the department of ecology to change its existing water right to
reflect the proposed use of the water as described in the approved
water system plan. The department of ecology shall process the
application for change pursuant to RCW 90.03.380 or 90.44.100 as
appropriate, except that, notwithstanding the requirements of those
sections regarding notice and protest periods, applicants shall be
required to publish notice one time, and the comment period shall be
fifteen days from the date of publication of the notice. Within sixty
days of receiving the application, the department of ecology shall
issue findings and advise the department of health if existing water
rights are determined to be adversely affected. If no determination is
provided by the department of ecology within the sixty-day period, the
department of health shall proceed as if existing rights are not
adversely affected by the proposed intertie. The department of ecology
may obtain an extension of the sixty-day period by submitting written
notice to the department of health and to the applicant indicating a
definite date by which its determination will be made. No additional
extensions shall be granted, and in no event shall the total review
period for the department of ecology exceed one hundred eighty days.

(8) If the department of health determines the proposed intertie
appears to meet the requirements of subsection (4) of this section but
is not necessary to address emergent public health or safety concerns
associated with public water supply, the department of health shall
instruct the applicant to submit to the department of ecology an
application for change to the underlying water right or claim as
necessary to reflect the new place of use. The department of ecology
shall consider the applications pursuant to the provisions of RCW
90.03.380 and 90.44.100 as appropriate. If in its review of proposed
interties and associated water rights the department of ecology
determines that additional information is required to act on the
application, the department may request applicants to provide
information necessary for its decision, consistent with agency rules
and written guidelines. Parties disagreeing with the decision of the
department of ecology on the application for change in place of use
may appeal the decision to the pollution control hearings board.

(9) The department of health may approve plans containing
intertie proposals prior to the department of ecology's decision on
the water right application for change in place of use. However,
notwithstanding such approval, construction work on the intertie shall
not begin until the department of ecology issues the appropriate water
right document to the applicant consistent with the approved plan.
[2020 ¢ 20 s 1491; 1991 ¢ 350 s 1.]
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RCW 90.03.386 Coordination of approval procedures for compliance
and consistency with approved water system plan. (1) Within service
areas established pursuant to chapter 43.20 or 70A.100 RCW, the
department of ecology and the department of health shall coordinate
approval procedures to ensure compliance and consistency with the
approved water system plan or small water system management program.

(2) The effect of the department of health's approval of a
planning or engineering document that describes a municipal water
supplier's service area under chapter 43.20 RCW, or the local
legislative authority's approval of service area boundaries in
accordance with procedures adopted pursuant to chapter 70A.100 RCW, is
that the place of use of a surface water right or groundwater right
used by the supplier includes any portion of the approved service area
that was not previously within the place of use for the water right if
the supplier is in compliance with the terms of the water system plan
or small water system management program, including those regarding
water conservation, and the alteration of the place of use is not
inconsistent, regarding an area added to the place of use, with: Any
comprehensive plans or development regulations adopted under chapter
36.70A RCW; any other applicable comprehensive plan, land use plan, or
development regulation adopted by a city, town, or county; or any
watershed plan approved under chapter 90.82 RCW, or a comprehensive
watershed plan adopted under RCW 90.54.040(1) after September 9, 2003,
if such a watershed plan has been approved for the area.

(3) A municipal water supplier must implement cost-effective
water conservation in accordance with the requirements of RCW
70A.125.170 as part of its approved water system plan or small water
system management program. In preparing its regular water system plan
update, a municipal water supplier with one thousand or more service
connections must describe: (a) The projects, technologies, and other
cost-effective measures that comprise its water conservation program;
(b) improvements in the efficiency of water system use resulting from
implementation of its conservation program over the previous six
years; and (c) projected effects of delaying the use of existing
inchoate rights over the next six years through the addition of
further cost-effective water conservation measures before it may
divert or withdraw further amounts of its inchoate right for
beneficial use. When establishing or extending a surface or ground
water right construction schedule under RCW 90.03.320, the department
must take into consideration the public water system's use of
conserved water. [2020 ¢ 20 s 1492; 2003 1st sp.s. c 5 s 5; 1991 c
350 s 2.]

Severability—2003 1st sp.s. ¢ 5: See note following RCW
90.03.015.

RCW 90.03.390 Temporary changes—Emergency interties—Rotation in
use. RCW 90.03.380 shall not be construed to prevent water users from
making a seasonal or temporary change of point of diversion or place
of use of water when such change can be made without detriment to
existing rights, but in no case shall such change be made without the
permission of the water master of the district in which such proposed
change is located, or of the department. Nor shall RCW 90.03.380 be
construed to prevent construction of emergency interties between
public water systems to permit exchange of water during short-term
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emergency situations, or rotation in the use of water for bringing
about a more economical use of the available supply, provided however,
that the department of health in consultation with the department of
ecology shall adopt rules or develop written guidelines setting forth
standards for determining when a short-term emergency exists and the
circumstances in which emergency interties are permitted. The rules or
guidelines shall be consistent with the procedures established in RCW
43.83B.400 through 43.83B.420. Water users owning lands to which water
rights are attached may rotate in the use of water to which they are
collectively entitled, or an individual water user having lands to
which are attached water rights of a different priority, may in like
manner rotate in use when such rotation can be made without detriment
to other existing water rights, and has the approval of the water
master or department. [1991 ¢ 350 s 3; 1987 ¢ 109 s 95; 1929 ¢ 122 s
7; RRS s 7391la. Formerly RCW 90.28.100.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.03.395 Change of point of diversion to downstream intake
structure—Intent. The legislature intends to allow modification of
the point of diversion in a water right permit when such a
modification will provide both environmental benefits and water supply
benefits and nothing in RCW 90.03.397 is to be construed as allowing
any other change or transfer of a right to the use of surface water
which has not been applied to a beneficial use. [1999 ¢ 232 s 1.]

RCW 90.03.397 Department may approve change of the point of
diversion prescribed in a permit to appropriate surface water—
Requirements. (1) The department may approve a change of the point of
diversion prescribed in a permit to appropriate surface water for a
beneficial use if the ownership, purpose of use, season of use, and
place of use of the permit remain the same to an approved intake
structure with capacity to transport the additional diversion to
either: (a) A point of diversion that is located downstream; or (b) a
point of diversion located between Columbia river miles 215.6 and 292,
if the existing point of diversion is contained therein.

(2) This section may not be construed as limiting in any manner
whatsoever other authorities of the department under RCW 90.03.380 or
other changes that may be approved under RCW 90.03.380 under
authorities existing before July 25, 1999. [2011 ¢ 117 s 1; 1999 c
232 s 2.]

RCW 90.03.400 Crimes against water code—Unauthorized use of
water. (1) (2a) The unauthorized use of water to which another person
is entitled or the willful or negligent waste of water to the
detriment of another, is a misdemeanor.

(b) For instances of the waste of water under this subsection,
the department may alternatively follow the sequence of enforcement
actions as provided in RCW 90.03.605.

(2) The possession or use of water without legal right shall be
prima facie evidence of the guilt of the person using it.
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(3) It is also a misdemeanor to use, store, or divert any water
until after the issuance of permit to appropriate such water. [2003
1st sp.s. ¢ 15 s 2; 2003 ¢ 53 s 418; 1917 ¢ 117 s 40; RRS s 7392.
Formerly RCW 90.32.010.]

Reviser's note: The effective date of 2003 ¢ 53 s 418 is July 1,
2004. However, 2003 c 53 s 418 was amended by 2003 1st sp.s. c 15 s 2
which has an effective date of September 9, 2003. Consequently, the
effective date of this section is September 9, 2003.

Intent—Effective date—2003 ¢ 53: See notes following RCW
2.48.180.

Punishment of misdemeanor when not fixed by statute: RCW 9.92.030.

RCW 90.03.410 Crimes against water code—Interference with works
—Wrongful use of water—Property destruction—Penalty. (1) Any person
or persons who shall willfully interfere with, or injure or destroy
any dam, dike, headgate, weir, canal or reservoir, flume, or other
structure or appliance for the diversion, carriage, storage,
apportionment, or measurement of water for irrigation, reclamation,
power, or other beneficial uses, or who shall willfully use or conduct
water into or through his or her ditch, which has been lawfully denied
him or her by the water master or other competent authority, or shall
willfully injure or destroy any telegraph, telephone, or electric
transmission line, or any other property owned, occupied, or
controlled by any person, association, or corporation, or by the
United States and used in connection with said beneficial use of
water, shall be guilty of a misdemeanor or, if there is actual
physical injury to or destruction of any real or personal property, of
property destruction and shall incur the penalties set forth in *RCW
9.61.070.

(2) Any person or persons who shall willfully or unlawfully take
or use water, or conduct the same into his or her ditch or to his or
her land, or land occupied by him or her, and for such purpose shall
cut, dig, break down, or open any headgate, bank, embankment, canal or
reservoir, flume, or conduit, or interfere with, injure, or destroy
any welr, measuring box, or other appliance for the apportionment and
measurement of water, or unlawfully take or cause to run or pour out
of such structure or appliance any water, shall be guilty of a
misdemeanor or, if there is actual physical injury to or destruction
of any real or personal property, of property destruction and shall
incur the penalties set forth in *RCW 9.61.070.

(3) The use of water through such structure or structures,
appliance or appliances hereinbefore named after its or their having
been interfered with, injured or destroyed, shall be prima facie
evidence of the guilt of the person using it. [2013 ¢ 23 s 598; 1971
ex.s. ¢ 152 s 8; 1921 ¢ 103 s 2; 1917 ¢ 117 s 41; RRS s 7393. Formerly
RCW 90.32.020.]

*Reviser's note: RCW 9.61.070 was repealed by 1975 1lst ex.s. c
260 s 9A.92.010, effective July 1, 1976.

RCW 90.03.420 Crimes against water code—Obstruction of
right-of-way. Whenever any appropriator of water has the lawful

Certified on 7/12/2024 Combined Chapter 90.03 RCW Page 40



right-of-way for the storage, diversion, or carriage of water, it
shall be unlawful to place or maintain any obstruction that shall
interfere with the use of the works, or prevent convenient access
thereto or trespass thereon. [1917 ¢ 117 s 42; RRS s 7394. Formerly
RCW 90.32.030.]

RCW 90.03.430 Partnership ditches—Action for reimbursement for
work done. In all cases where irrigating ditches are owned by two or
more persons and one or more of such persons shall fail or neglect to
do his, her or their proportionate share of the work necessary for the
proper maintenance and operation of such ditch or ditches or to
construct suitable headgates or measuring devices at the points where
water is diverted from the main ditch, such owner or owners desiring
the performance of such work as is reasonably necessary to maintain
the ditch, may, after having given ten days' written notice to such
owner or owners who have failed to perform his, her or their
proportionate share of such work, necessary for the operation and
maintenance of said ditch or ditches, perform his, her or their share
of such work, and recover therefor from such person or persons so
failing to perform his, her or their share of such work in any court
having jurisdiction of the matter the expense or value of such work or
labor so performed: PROVIDED, That no improvement involving an
expenditure in excess of one hundred dollars shall be made without the
written approval of the department having first been obtained. [1987
c 109 s 96; 1919 ¢ 71 s 3; RRS s 7395. Formerly RCW 90.28.110.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.03.440 Partnership ditches—Procedure for division of
water between joint owners. When two or more persons, joint owners in
an irrigation ditch or reservoir, not incorporated, or their lessees,
are unable to agree relative to the division or distribution of water
received through their ditch or from their reservoir, and where there
is no disagreement as to the ownership of said water, it shall be
lawful for any such owner or owners, his or her or their lessee or
lessees, or either of them, to apply to the department, in writing,
setting forth such fact and giving such information as shall enable
the department to estimate the probable expense of such service,
asking the department to appoint some suitable person to take charge
of such ditch or reservoir for the purpose of making a just division
or distribution of the water from the same to the parties entitled to
the use thereof. The department shall upon the receipt of such
application notify the applicant of the probable expense of such
division and upon receipt of certified check for said amount, the
department shall appoint a suitable person to make such division. The
person so appointed shall take exclusive charge of such ditch or
reservoir for the purpose of dividing the water therefrom in
accordance with the established rights of the diverters therefrom, and
continue the said work until the necessity therefor shall cease to
exist. The expense of such investigation and division shall be a
charge upon all of the co-owners and the person advancing the payment
to the department shall be entitled to recover in any court of
competent jurisdiction from his or her co-owners their proportionate
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share of the expense. [2013 ¢ 23 s 599; 1987 ¢ 109 s 97; 1919 ¢ 71 s
4; RRS s 7396. Formerly RCW 90.28.130.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.03.450 Partnership ditches—Lien for labor performed.
Upon the failure of any co-owner to pay his or her proportionate share
of such expense as mentioned in RCW 90.03.430 within thirty days after
receiving a statement of the same as performed by his or her co-owner
or owners, such person or persons so performing such labor may secure
payment of said claim by filing an itemized and sworn statement
thereof, setting forth the date of the performance and the nature of
the labor so performed, with the county auditor of the county wherein
said ditch is situated, and when so filed it shall constitute a wvalid
lien against the interest of such person or persons who shall fail to
perform their proportionate share of the work requisite to the proper
maintenance of said ditch, which said lien when so taken may be
enforced in the same manner as provided by law for the enforcement of
mechanics' and builders' liens. [2013 ¢ 23 s 600; 1919 ¢ 71 s 5; RRS
s 7397. Formerly RCW 90.28.120.]

Mechanics' and materialmen's liens: Chapter 60.04 RCW.

RCW 90.03.460 Inchoate rights not affected. Nothing in this
chapter contained shall operate to effect an impairment of any
inchoate right to divert and use water while the application of the
water in question to a beneficial use is being prosecuted with
reasonable diligence, having due regard to the circumstances
surrounding the enterprise, including the magnitude of the project for
putting the water to a beneficial use and the market for the resulting
water right for irrigation or power or other beneficial use, in the
locality in question. [1917 ¢ 117 s 43; RRS s 7398. Formerly RCW
90.28.140.]

RCW 90.03.470 Schedule of fees. The fees specified in this
section shall be collected by the department in advance of the
requested action.

(1) For the examination of an application for a permit to
appropriate water, a minimum fee of fifty dollars must be remitted
with the application. For an amount of water exceeding one-half cubic
foot per second, the examination fee shall be assessed at the rate of
one dollar per one-hundredth cubic foot per second. In no case will
the examination fee be less than fifty dollars or more than twenty-
five thousand dollars. No fee is required under this subsection (1)
for an application filed by a party to a cost-reimbursement agreement
made under RCW 90.03.265.

(2) For the examination of an application to store water, a fee
of two dollars for each acre foot of storage proposed shall be
charged, but a minimum fee of fifty dollars must be remitted with the
application. In no case will the examination fee for a storage project
be less than fifty dollars or more than twenty-five thousand dollars.

Certified on 7/12/2024 Combined Chapter 90.03 RCW Page 42



No fee is required under this subsection (2) for an application filed
by a party to a cost-reimbursement agreement made under RCW 90.03.265.

(3) (a) For the examination of an application to transfer, change,
or amend a water right certificate, permit, or claim as authorized by
RCW 90.44.100, 90.44.105, or 90.03.380, a minimum fee of fifty dollars
must be remitted with the application. For an application for change
involving an amount of water exceeding one cubic foot per second, the
total examination fee shall be assessed at the rate of fifty cents per
one-hundredth cubic foot per second. For an application for change of
a storage water right, the total examination fee shall be assessed at
the rate of one dollar for each acre foot of water involved in the
change. The fee shall be based on the amount of water subject to
change as proposed in the application, not on the total amount of
water reflected in the water right certificate, permit, or claim. In
no case will the examination fee charged for a change application be
less than fifty dollars or more than twelve thousand five hundred
dollars.

(b) The examination fee for a temporary or seasonal change under
RCW 90.03.390 is fifty dollars and must be remitted with the
application.

(c) No fee is required under this subsection (3) for:

(1) An application to process a change relating to donation of a
trust water right to the state;

(ii) An application to process a change when the department
otherwise acquires a trust water right for purposes of improving
instream flows or for other public purposes;

(iii) An application filed with a water conservancy board
according to chapter 90.80 RCW or for the review of a water
conservancy board's record of decision submitted to the department
according to chapter 90.80 RCW; or

(iv) An application filed by a party to a cost-reimbursement
agreement made under RCW 90.03.265.

(d) For a change, transfer, or amendment involving a single
project operating under more than one water right, including related
secondary diversion rights, or involving the consolidation of multiple
water rights, only one examination fee and one certificate fee are
required to be paid.

(4) The fifty-dollar minimum fee payable with the application
shall be a credit to the total amount whenever the examination fee
totals more than fifty dollars under the schedule specified in
subsections (1) through (3) of this section and in such case the
further fee due shall be the total computed amount, less the amount
previously paid. Within five working days from receipt of an
application, the department shall notify the applicant by registered
mail of any additional fees due under subsections (1) through (3) of
this section.

(5) The fees specified in subsections (1) through (3) of this
section do not apply to any filings for emergency withdrawal
authorizations or temporary drought-related water right changes
authorized under RCW 43.83B.410 that are received by the department
while a drought condition order issued under RCW 43.83B.405 is in
effect.

(6) For applying for each extension of time for beginning
construction work under a permit to appropriate water, for completion
of construction work, or for completing application of water to a
beneficial use, a fee of fifty dollars is required. These fees also
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apply to similar extensions of time requested under a change or
transfer authorization.

(7) For the inspection of any hydraulic works to insure safety to
life and property, a fee based on the actual cost of the inspection,
including the expense incident thereto, is required except as follows:
(a) For any hydraulic works less than ten years old, that the
department examined and approved the construction plans and
specifications as to its safety when required under RCW 90.03.350,
there shall be no fee charged; or (b) for any hydraulic works more
than ten years old, but less than twenty years old, that the
department examined and approved the construction plans and
specifications as to its safety when required under RCW 90.03.350, the
fee charged shall not exceed the fee for a significant hazard dam.

(8) For the examination of plans and specifications as to safety
of controlling works for storage of ten acre feet or more of water, a
minimum fee of ten dollars, or a fee equal to the actual cost, 1is
required.

(9) For recording an assignment either of a permit to appropriate
water or of an application for such a permit, a fee of fifty dollars
is required.

(10) For preparing and issuing all water right certificates, a
fee of fifty dollars is required.

(11) For filing and recording a formal protest against granting
any application, a fee of fifty dollars is required. No fee is
required to submit a comment, by mail or otherwise, regarding an
application.

(12) For filing an application to amend a water right claim filed
under chapter 90.14 RCW, a fee of fifty dollars is required.

(13) An application or request for an action as provided for
under this section is incomplete unless accompanied by the fee or the
minimum fee. If no fee or an amount less than the minimum fee
accompanies an application or other request for an action as provided
under this section, the department shall return the application or
request to the applicant with advice as to the fee that must be
remitted with the application or request for it to be accepted for
processing. If additional fees are due, the department shall provide
timely notification by certified mail with return receipt requested to
the applicant. No action may be taken by the department until the fee
is paid in full. Failure to remit fees within sixty days of the
department's notification is grounds for rejecting the application or
request or canceling the permit. Cash shall not be accepted. Fees must
be paid by check or money order and are nonrefundable.

(14) For purposes of calculating fees for groundwater filings,
one cubic foot per second shall be regarded as equivalent to four
hundred fifty gallons per minute.

(15) Eighty percent of the fees collected by the department under
this section shall be deposited in the state general fund. Twenty
percent of the fees collected by the department under this section
shall be deposited in the water rights tracking system account
established in RCW 90.14.240.

(16) Except for the fees relating to the inspection of hydraulic
works and the examination of plans and specifications of controlling
works provided for in subsections (7) and (8) of this section, nothing
in this section is intended to grant authority to the department to
amend the fees in this section by adoption of rules or otherwise.
[2005 ¢ 412 s 2; 1993 c 495 s 2; 1987 ¢ 109 s 98; 1965 ex.s. c 160 s
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1; 1951 ¢ 57 s 5; 1929 ¢ 122 s 8; 1925 ex.s. c 161 s 2; 1917 ¢ 117 s
44; RRS s 7399. Formerly RCW 90.04.040.]

Findings—Intent—2005 c 412: "The legislature finds that the fees
associated with various actions of the department of ecology relating
to the processing and administration of water rights are outdated and
are insufficient even to recover the cost of handling the funds
submitted. The legislature also finds that water right processing fees
are currently collected at three different stages of the water rights
process and that reducing the number of instances of fee collection to
two stages of the process would increase efficiency and reduce
administrative costs. The legislature further finds that several
current statutory fees are archaic or are otherwise covered by other
general statutes, including the state's public disclosure laws. The
legislature therefore intends to update and modernize the fee schedule
associated with water right-related actions of the department of
ecology." [2005 ¢ 412 s 1.]

Findings—1993 c 495: "The legislature finds that a water right
confers significant economic benefits to the water right holder. The
fees associated with acquiring a water right have not changed
significantly since 1917. Water rights applicants pay less than two
percent of the costs of the administration of the water rights
program. The legislature finds that, since water rights are of
significant value, water rights applicants should contribute more to
the cost of administration of the water rights program.

The legislature also finds that an abrupt increase in water
rights fees could be disruptive to water rights holders and
applicants. The legislature further finds that water rights applicants
have a right to know that the water rights program is being
administered efficiently and that the fees charged for various
services relate directly to the cost of providing those services.

Therefore, the legislature creates a task force to review the
water rights program, to make recommendations for streamlining the
application process and increasing the overall efficiency and
accountability of the administration of the program, and to return to
the legislature with a proposal for a fee schedule where the fee
levels relate clearly to the cost of services provided." [1993 c 495 s
1.1

Reviser's note: 1993 c 495 s 3 created a water rights task force
that expired June 30, 1994.

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.03.471 Disposition of fees. All fees, collections and
revenues derived under RCW 90.03.470 or by virtue of RCW 90.03.180,
shall be used exclusively for the purpose of carrying out the work and
performing the functions of the division of water resources of the
department. [1987 ¢ 109 s 99; 1925 ex.s. ¢ 161 s 3; RRS s 7399-1.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

Certified on 7/12/2024 Combined Chapter 90.03 RCW Page 45



RCW 90.03.500 Stormwater control facilities—Imposition of rates
and charges—Legislative findings. The legislature finds that
increasing the surface water or stormwater accumulation on or flow
over real property, beyond that which naturally occurs on the real
property, may cause severe damage to the real property and limit the
gainful use or enjoyment of the real property, resulting in a tort,
nuisance, or taking. The damage can arise from activities increasing
the point or nonpoint flow of surface water or stormwater over the
real property, or altering or interrupting the natural drainage from
the real property. The legislature finds that it is in the public
interest to permit the construction and operation of public
improvements to lessen the damage. The legislature further finds that
it is in the public interest to provide for the equitable imposition
of special assessments, rates, and charges to fund such improvements.
This shall include the imposition of special assessments, rates, and
charges on real property to fund that reasonable portion of the public
improvements that alleviate the damage arising from activities that
are the proximate cause of the damage on other real property. Except
as otherwise provided in RCW 90.03.525, these special assessments,
rates, and charges may be imposed on any publicly-owned, including
state-owned, real property that causes such damage. [1986 ¢ 278 s 62;
1983 ¢ 315 s 8.]

Severability—1986 c 278: See note following RCW 36.01.010.

Severability—1983 ¢ 315: "If any provision of this act or its
application to any person or circumstance is held invalid, the
remainder of the act or the application of the provision to other
persons or circumstances is not affected." [1983 c 315 s 26.]

Flood control zone districts—Stormwater control improvements: Chapter
86.15 RCW.

Public property subject to rates and charges for stormwater control
facilities: RCW 35.67.025, 35.92.021, 36.89.085, and 36.94.145.

RCW 90.03.510 Stormwater control facilities—Imposition of rates
and charges—Credit for other improvements. Whenever a county, city,
town, water-sewer district, or flood control zone district imposes
rates or charges to fund stormwater control facilities or improvements
and the operation and maintenance of such facilities or improvements
under RCW 35.67.020, 35.92.020, 36.89.080, 36.94.140, 57.08.005, or
57.08.081, it may provide a credit for the value of stormwater control
facilities or improvements that a person or entity has installed or
located that mitigate or lessen the impact of stormwater which
otherwise would occur. [1996 ¢ 230 s 1olo; 1986 c 278 s 63; 1983 c
315 s 9.]

Part headings not law—Effective date—1996 c 230: See notes
following RCW 57.02.001.

Severability—1986 c 278: See note following RCW 36.01.010.

Severability—1983 c¢ 315: See note following RCW 90.03.500.
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RCW 90.03.520 Stormwater control facilities—Imposition of rates
and charges—Definitions. The definitions set forth in this section
apply to RCW 90.03.525 and 35.67.025.

(1) "State highway right-of-way" means the right-of-way for a
state highway. The phrase includes the right-of-way of a state limited
access highway inside or outside a city or town but does not include
city or town streets forming a part of the route of state highways
that are not limited access highways. The term does not include state
property under the jurisdiction of the department of transportation
that is outside the right-of-way lines of a state highway.

(2) "Stormwater control facility" means any facility,
improvement, development, property, or interest therein, made,
constructed, or acquired for the purpose of controlling, or protecting
life or property from, any storm, waste, flood, or surplus waters.

(3) "Rate" means the dollar amount charged per unit of surface
area of a parcel of real property based upon factors established by
the local government utility.

(4) "Comparable real property" means real property equal to the
state highway right-of-way or a section of state highway right-of-way
in terms of the factors considered by the local government utility in
establishing rates. [1986 ¢ 278 s 53.]

Severability—1986 c 278: See note following RCW 36.01.010.

Public property subject to rates and charges for stormwater control
facilities: RCW 35.67.025.

RCW 90.03.525 Stormwater control facilities—Imposition of rates
and charges with respect to state highway rights-of-way—Annual plan
for expenditure of charges. (1) The rate charged by a local
government utility to the department of transportation with respect to
state highway right-of-way or any section of state highway
right-of-way for the construction, operation, and maintenance of
stormwater control facilities under chapters 35.67, 35.92, 36.89,
36.94, 57.08, and 86.15 RCW, shall be thirty percent of the rate for
comparable real property, except as otherwise provided in this
section. The rate charged to the department with respect to state
highway right-of-way or any section of state highway right-of-way
within a local government utility's jurisdiction shall not, however,
exceed the rate charged for comparable city street or county road
right-of-way within the same jurisdiction. The legislature finds that
the aforesaid rates are presumptively fair and equitable because of
the traditional and continuing expenditures of the department of
transportation for the construction, operation, and maintenance of
stormwater control facilities designed to control surface water or
stormwater runoff from state highway rights-of-way.

(2) Charges paid under subsection (1) of this section by the
department of transportation must be used solely for stormwater
control facilities that directly reduce state highway runoff impacts
or implementation of best management practices that will reduce the
need for such facilities. By January 1lst of each year, beginning with
calendar year 2020, the local government utility, in coordination with
the department of transportation, shall develop a plan for the
expenditure of the charges for that calendar year. The plan must be
consistent with the objectives identified in former RCW 90.78.010. In
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addition, the utility shall provide a progress report on the use of
charges assessed for the prior year. No charges may be paid until the
plan and report have been submitted to the department of
transportation.

(3) The utility imposing the charge and the department of
transportation may, however, agree to either higher or lower rates
with respect to the construction, operation, or maintenance of any
specific stormwater control facilities based upon the annual plan
prescribed in subsection (2) of this section. If, after mediation, the
local government utility and the department of transportation cannot
agree upon the proper rate, either may commence an action in the
superior court for the county in which the state highway right-of-way
is located to establish the proper rate. The court in establishing the
proper rate shall take into account the extent and adequacy of
stormwater control facilities constructed by the department and the
actual benefits to the sections of state highway rights-of-way from
stormwater control facilities constructed, operated, and maintained by
the local government utility. Control of surface water runoff and
stormwater runoff from state highway rights-of-way shall be deemed an
actual benefit to the state highway rights-of-way. The rate for
sections of state highway right-of-way as determined by the court
shall be set forth in terms of the percentage of the rate for
comparable real property, but shall in no event exceed the rate
charged for comparable city street or county road right-of-way within
the same jurisdiction.

(4) The legislature finds that the federal clean water act
(national pollutant discharge elimination system, 40 C.F.R. parts
122-124), the state water pollution control act, chapter 90.48 RCW,
and the highway runoff program under chapter 90.71 RCW, mandate the
treatment and control of stormwater runoff from state highway
rights-of-way owned by the department of transportation.
Appropriations made by the legislature to the department of
transportation for the construction, operation, and maintenance of
stormwater control facilities are intended to address applicable
federal and state mandates related to stormwater control and
treatment. This section is not intended to limit opportunities for
sharing the costs of stormwater improvements between cities, counties,
and the state. [2019 ¢ 435 s 1; 2015 ¢ 231 s 1; (2014 c 222 s 708
expired June 30, 2015); 2005 ¢ 319 s 140. Prior: 1996 c 285 s 1; 1996
c 230 s 1617; 1986 c 278 s 54.]

Effective date—2015 ¢ 231: "This act is necessary for the
immediate preservation of the public peace, health, or safety, or
support of the state government and its existing public institutions,
and takes effect June 30, 2015." [2015 ¢ 231 s 2.]

Expiration date—2014 c 222 s 708: "Section 708 of this act
expires June 30, 2015." [2014 c 222 s 803.]

Effective date—2014 c 222: See note following RCW 47.28.030.

Findings—Intent—Part headings—Effective dates—2005 c 319: See
notes following RCW 43.17.020.

Part headings not law—Effective date—1996 c 230: See notes
following RCW 57.02.001.
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Severability—1986 c 278: See note following RCW 36.01.010.

RCW 90.03.540 Highway construction improvement projects—Joint
stormwater treatment facilities. In the development of highway
construction improvement projects, the department of transportation
shall coordinate with adjacent local governments, ports, and other
public and private organizations to determine opportunities for cost-
effective joint stormwater treatment facilities for both new and
existing impervious surfaces. [1996 c 285 s 6.]

RCW 90.03.550 Municipal water supply purposes—Beneficial uses.
Beneficial uses of water under a municipal water supply purposes water
right may include water withdrawn or diverted under such a right and
used for:

(1) Uses that benefit fish and wildlife, water quality, or other
instream resources or related habitat values; or

(2) Uses that are needed to implement environmental obligations
called for by a watershed plan approved under chapter 90.82 RCW, or a
comprehensive watershed plan adopted under RCW 90.54.040(1) after
September 9, 2003, a federally approved habitat conservation plan
prepared in response to the listing of a species as being endangered
or threatened under the federal endangered species act, 16 U.S.C. Sec.
1531 et seq., a hydropower license of the federal energy regulatory
commission, or a comprehensive irrigation district management plan.
[2003 1st sp.s. ¢ 5 s 2.]

Severability—2003 1st sp.s. ¢ 5: See note following RCW
90.03.015.

RCW 90.03.560 Municipal water supply purposes—Identification.
When requested by a municipal water supplier or when processing a
change or amendment to the right, the department shall amend the water
right documents and related records to ensure that water rights that
are for municipal water supply purposes, as defined in RCW 90.03.015,
are correctly identified as being for municipal water supply purposes.
This section authorizes a water right or portion of a water right held
or acquired by a municipal water supplier that is for municipal water
supply purposes as defined in RCW 90.03.015 to be identified as being
a water right for municipal water supply purposes. However, it does
not authorize any other water right or other portion of a right held
or acquired by a municipal water supplier to be so identified without
the approval of a change or transfer of the right or portion of the
right for such a purpose. [2003 1st sp.s. ¢ 5 s 3.]

Severability—2003 1st sp.s. ¢ 5: See note following RCW
90.03.015.

RCW 90.03.570 Change or transfer of an unperfected surface water
right for municipal water supply purposes. (1) An unperfected surface
water right for municipal water supply purposes or a portion thereof
held by a municipal water supplier may be changed or transferred in
the same manner as provided by RCW 90.03.380 for any purpose if:
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(a) The supplier is in compliance with the terms of an approved
water system plan or small water system management program under
chapter 43.20 or 70A.100 RCW that applies to the supplier, including
those regarding water conservation;

(b) Instream flows have been established by rule for the water
resource inventory area, as established in chapter 173-500 WAC as it
exists on September 9, 2003, that is the source of the water for the
transfer or change;

(c) A watershed plan has been approved for the water resource
inventory area referred to in (b) of this subsection under chapter
90.82 RCW and a detailed implementation plan has been completed that
satisfies the requirements of RCW 90.82.043 or a watershed plan has
been adopted after September 9, 2003, for that water resource
inventory area under RCW 90.54.040 (1) and a detailed implementation
plan has been completed that satisfies the requirements of RCW
90.82.043; and

(d) Streamflows that satisfy the instream flows referred to in
(b) of this subsection are met or the milestones for satisfying those
instream flows required under (c) of this subsection are being met.

(2) If the criteria listed in subsection (1) (a) through (d) of
this section are not satisfied, an unperfected surface water right for
municipal water supply purposes or a portion thereof held by a
municipal water supplier may nonetheless be changed or transferred in
the same manner as provided by RCW 90.03.380 if the change or transfer
is:

(a) To provide water for an instream flow requirement that has
been established by the department by rule;

(b) Subject to streamflow protection or restoration requirements
contained in: A federally approved habitat conservation plan under the
federal endangered species act, 16 U.S.C. Sec. 1531 et seqg., a
hydropower license of the federal energy regulatory commission, or a
watershed agreement established under RCW 90.03.590;

(c) For a water right that is subject to instream flow
requirements or agreements with the department and the change or
transfer is also subject to those instream flow requirements or
agreements; or

(d) For resolving or alleviating a public health or safety
emergency caused by a failing public water supply system currently
providing potable water to existing users, as such a system is
described in RCW 90.03.580, and if the change, transfer, or amendment
is for correcting the actual or anticipated cause or causes of the
public water system failure. Inadequate water rights for a public
water system to serve existing hookups or to accommodate future
population growth or other future uses do not constitute a public
health or safety emergency.

(3) If the recipient of water under a change or transfer
authorized by subsection (1) of this section is a water supply system,
the receiving system must also be in compliance with the terms of an
approved water system plan or small water system management program
under chapter 43.20 or 70A.100 RCW that applies to the system,
including those regarding water conservation.

(4) The department must provide notice to affected tribes of any
transfer or change proposed under this section. [2020 ¢ 20 s 1493;
2003 1st sp.s. c 5 s 14.]
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Severability—2003 1st sp.s. ¢ 5: See note following RCW
90.03.015.

RCW 90.03.580 Failing public water system—Conditions. To be
considered a failing public water system for the purposes of RCW
90.03.570, the department of health, in consultation with the
department and the local health authority, must make a determination
that the system meets one or more of the following conditions:

(1) A public water system has failed, or is in danger of failing
within two years, to meet state board of health standards for the
delivery of potable water to existing users in adequate gquantity or
quality to meet basic human drinking, cooking, and sanitation needs or
to provide adequate fire protection flows;

(2) The current water source has failed or will fail so that the
public water system is or will become incapable of exercising its
existing water rights to meet existing needs for drinking, cooking,
and sanitation purposes after all reasonable conservation efforts have
been implemented; or

(3) A change in source is required to meet drinking water quality
standards and avoid unreasonable treatment costs, or the state
department of health determines that the existing source of supply is
unacceptable for human use. [2003 1st sp.s. ¢ 5 s 15.]

Severability—2003 1st sp.s. ¢ 5: See note following RCW
90.03.015.

RCW 90.03.590 Municipal water suppliers—Watershed agreement—
Pilot project. (1) On a pilot project basis, the department may enter
into a watershed agreement with one or more municipal water suppliers
in water resource inventory area number one to meet the objectives
established in a water resource management program approved or being
developed under chapter 90.82 RCW with the consent of the initiating
governments of the water resource inventory area. The term of an
agreement may not exceed ten years, but the agreement may be renewed
or amended upon agreement of the parties.

(2) A watershed agreement must be consistent with:

(a) Growth management plans developed under chapter 36.70A RCW
where these plans are adopted and in effect;

(b) Water supply plans and small water system management programs
approved under chapter 43.20 or 70A.100 RCW;

(c) Coordinated water supply plans approved under chapter 70A.100
RCW; and

(d) Water use efficiency and conservation requirements and
standards established by the state department of health or such
requirements and standards as are provided in an approved watershed
plan, whichever are the more stringent.

(3) A watershed agreement must:

(a) Require the public water system operated by the participating
municipal water supplier to meet obligations under the watershed plan;

(b) Establish performance measures and timelines for measures to
be completed;

(c) Provide for monitoring of streamflows and metering of water
use as needed to ensure that the terms of the agreement are met; and
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(d) Require annual reports from the water users regarding
performance under the agreement.

(4) As needed to implement watershed agreement activities, the
department may provide or receive funding, or both, under its existing
authorities.

(5) The department must provide opportunity for public review of
a proposed agreement before it is executed. The department must make
proposed and executed watershed agreements and annual reports
available on the department's internet website.

(6) The department must consult with affected local governments
and the state departments of health and fish and wildlife before
executing an agreement.

(7) Before executing a watershed agreement, the department must
conduct a government-to-government consultation with affected tribal
governments. The municipal water suppliers operating the public water
systems that are proposing to enter into the agreements must be
invited to participate in the consultations. During these
consultations, the department and the municipal water suppliers shall
explore the potential interest of the tribal governments or
governments in participating in the agreement.

(8) Any person aggrieved by the department's failure to satisfy
the requirements in subsection (3) of this section as embodied in the
department's decision to enter into a watershed agreement under this
section may, within thirty days of the execution of such an agreement,
appeal the department's decision to the pollution control hearings
board under chapter 43.21B RCW.

(9) Any projects implemented by a municipal water system under
the terms of an agreement reached under this section may be continued
and maintained by the municipal water system after the agreement
expires or i1s terminated as long as the conditions of the agreement
under which they were implemented continue to be met.

(10) Before December 31, 2003, and December 31, 2004, the
department must report to the appropriate committees of the
legislature the results of the pilot project provided for in this
section. Based on the experience of the pilot project, the department
must offer any suggested changes in law that would improve,
facilitate, and maximize the implementation of watershed plans adopted
under this chapter. [2020 ¢ 20 s 1494; 2003 1st sp.s. ¢ 5 s 16.]

Severability—2003 1st sp.s. ¢ 5: See note following RCW
90.03.015.

RCW 90.03.591 New watershed agreements prohibited after July 1,
2008. The department may not enter into new watershed agreements
under RCW 90.03.590 after July 1, 2008. This section does not apply to
the renewal of agreements in effect prior to that date. [2003 1st
sp.s. ¢ 5 s 17.]

Severability—2003 1st sp.s. ¢ 5: See note following RCW
90.03.015.

RCW 90.03.600 Civil penalties. 1In determining the amount of a
penalty to be levied, the department shall consider the seriousness of
the violation, whether the violation is repeated or continuous after
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notice of the violation is given, and whether any damage has occurred
to the health or property of other persons. Except as provided in RCW
43.05.060 through 43.05.080 and 43.05.150, the department of ecology
may levy civil penalties ranging from one hundred dollars to five
thousand dollars per day for violation of any of the provisions of
this chapter and chapters 43.83B, 90.22, and 90.44 RCW, and rules,
permits, and similar documents and regulatory orders of the department
of ecology adopted or issued pursuant to such chapters. The procedures
of RCW 90.48.144 shall be applicable to all phases of the levying of a
penalty as well as review and appeal of the same. [2003 1st sp.s. c
15 s 3; 1995 ¢ 403 s 635; 1987 ¢ 109 s 157; 1977 ex.s. ¢ 1 s 8.
Formerly RCW 43.83B.335.]

Findings—Short title—Intent—1995 c 403: See note following RCW
34.05.328.

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.03.605 Compliance—Sequence of enforcement measures—
Location of compliance personnel. (1) The department shall, through a
network of water masters appointed under this chapter, stream
patrollers appointed under chapter 90.08 RCW, and other assigned
compliance staff to the extent such a network is funded, achieve
compliance with the water laws and rules of the state of Washington in
the following sequence:

(a) The department shall prepare and distribute technical and
educational information to the general public to assist the public in
complying with the requirements of their water rights and applicable
water laws;

(b) When the department determines that a violation has occurred
or is about to occur, it shall first attempt to achieve voluntary
compliance. As part of this first response, the department shall offer
information and technical assistance to the person in writing
identifying one or more means to accomplish the person's purposes
within the framework of the law; and

(c) If education and technical assistance do not achieve
compliance the department shall issue a notice of violation, a formal
administrative order under RCW 43.27A.190, or assess penalties under
RCW 90.03.600 unless the noncompliance is corrected expeditiously or
the department determines no impairment or harm.

(2) Nothing in the section is intended to prevent the department
of ecology from taking immediate action to cause a violation to be
ceased immediately if in the opinion of the department the nature of
the violation is causing harm to other water rights or to public
resources.

(3) The department of ecology shall to the extent practicable
station its compliance personnel within the watershed communities they
serve. To the extent practicable, compliance personnel shall be
distributed evenly among the regions of the state. [2002 c 329 s 2.]

RCW 90.03.615 Calculating annual consumptive quantity. For
purposes of calculating annual consumptive quantity as defined under
RCW 90.03.380(1), if, within the most recent five-year period, the
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water right has been in the trust water rights program under chapter
90.38 or 90.42 RCW, or the nonuse of the water right has been excused
from relinguishment under RCW 90.14.140, the department shall look to
the most recent five-year period of continuous beneficial use
preceding the date where the excuse for nonuse under RCW 90.14.140 was
established and remained in effect. [2009 ¢ 283 s 7.]

Findings—Intent—2009 c 283: See note following RCW 90.42.100.

RCW 90.03.620 Water rights adjudication—Disqualification of
judge. (1) A judge in a water right adjudication filed under this
chapter may be partially or fully disqualified from hearing the
adjudication. Partial disqualification means disqualification from
hearing specified claims. Full disqualification means disqualification
from hearing any aspect of the adjudication.

(a) A judge is partially disqualified when the judge's
impartiality might reasonably be questioned and the apparent or actual
partiality is limited to specified claims.

(b) A judge is fully disqualified when the judge's impartiality
might reasonably be questioned and the apparent or actual partiality
extends beyond limited claims such that the judge should not hear any
part of the adjudication.

(2) A judge may recuse himself or herself under this section or a
party may file a motion for disqualification. A motion for
disqualification must state whether the remedy being sought is full or
partial disqualification.

(3) (a) For parties who are named in the original pleadings, a
motion for disqualification is timely if it is filed before the judge
issues a discretionary order or ruling in the adjudication.

(b) For a party who is joined in the adjudication after the
original pleadings have been filed, a motion for disqualification is
timely if it is filed within the earliest of either (i) thirty days of
being joined in the adjudication; or (ii) after the joinder of the
party, before the judge issues a discretionary order or ruling
relating to the joined party.

(c) When a motion for disqualification is untimely filed under
this subsection (3), the motion will be granted only when necessary to
correct a substantial injustice.

(d) For purposes of this section, "discretionary order or ruling"
has the same meaning as "order or ruling involving discretion" in RCW
4.12.050.

(4) A party filing a motion for disqualification under this
section has the burden of proving by a preponderance of the evidence
that the judge should be disqualified under the standards of
subsection (1) of this section.

(5) The motion for disqualification may not be heard by the judge
against whom the motion is filed. Subject to this limitation, the
court may assign the disqualification motion to any superior court
judge of the judicial district in which the adjudication was filed or
to a visiting superior court judge under RCW 2.56.040.

(6) The standards set forth in RCW 2.28.030, which govern the
disqualification of judicial officers generally, may be grounds for
disqualification under this section. [2009 ¢ 332 s 3.]

Application—2009 ¢ 332: See note following RCW 90.03.110.
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RCW 90.03.625 Water rights adjudication—Motion for default.
Upon expiration of the filing period established under RCW 90.03.120,
the department shall file a motion for default against defendants who
have been served but who have failed to timely file an adjudication
claim under RCW 90.03.140. A party in default may file a late claim
under the same circumstances the party could respond or defend under
court rules on default judgments. [2023 ¢ 160 s 4; 2009 ¢ 332 s 4.]

Application—2009 c 332: See note following RCW 90.03.110.

RCW 90.03.630 Water rights adjudication—Use for which a
statement of claim is required. If an adjudication claim is for a use
for which a statement of claim was required to be filed under chapter
90.14 RCW and no such claim was filed, the department may move that
the adjudication claim be denied. The court shall grant the
department's motion unless the claimant shows good cause why the
motion should not be granted. [2009 ¢ 332 s 5.]

Application—2009 c 332: See note following RCW 90.03.110.

RCW 90.03.635 Water rights adjudication—Filing of evidence.

(1) Within the date set by the court for filing evidence, each
claimant shall file with the court evidence to support the claimant's
adjudication claims. The court is encouraged to set a date for filing
evidence that is reasonable and fair for the timely processing of the
adjudication. The evidence may include, without limitation, permits or
certificates of water right, statements of claim made under chapter
90.14 RCW, deeds, documents related to issuance of a land patent,
aerial photographs, decrees of previous water rights adjudications,
crop records, records of livestock purchases and sales, records of
power use, metering records, declarations containing testimonial
evidence, records of diversion, withdrawal or storage and delivery by
irrigation districts or ditch companies, and any other evidence to
support that a water right was obtained and was not thereafter
abandoned or relinquished. The evidence filed may include matters that
are outside the original adjudication claim filed, and within the date
set by the court for filing evidence, the claimant may amend the
adjudication claim to conform to the evidence filed. Thereafter,
except for good cause shown, a claimant may not file additional
evidence to support the claim.

(2) For an adjudication filed in water resource inventory area 1
after June 1, 2023, the latest date for filing evidence to support the
claimant's adjudication claims shall be no less than three years after
the date for the filing of adjudication claims by a party set by the
court under RCW 90.03.120, unless special rules of procedure
established by the court pursuant to RCW 90.03.160(3) provide for a
later date. Simplified procedures for claimants of small uses of water
under RCW 90.03.160(3) are not subject to this provision. [2023 ¢ 160
s 5; 2009 ¢ 332 s 8.]

Application—2009 ¢ 332: See note following RCW 90.03.110.
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RCW 90.03.640 Water rights adjudication—Preliminary
investigation—Department's report of findings. (1) Upon the receipt
of adjudication claims and the filing of claimants' evidence, the
department shall conduct a preliminary investigation for the purpose
of examining:

(a) The uses of the subject waters by and any physical works in
connection with the persons to whom the adjudication applies; and

(b) The uses for which a statement of claim has been filed under
chapter 90.14 RCW or for which the department has a permit or
certificate of water right on record.

(2) (a) The examination may include, as the department deems
appropriate:

(i) An estimation of the amount of water that is reasonably
necessary to accomplish various beneficial uses within the area;

(1i) The measurement of streamflows;

(iii) The measurement of any diversion or withdrawal rates;

(iv) An estimation of storage capacity and the amount of water
stored;

(v) The types and numbers of stock watered;

(vi) The number of residences served;

(vii) The location and size of any irrigated land areas; and

(viii) Any other information pertinent to the determination of
water rights in an adjudication under this chapter.

(b) The department may also take other necessary steps and gather
other data and information as may be essential to the proper
understanding of the water uses and associated rights of the affected
water users, including review of each claimant's adjudication claim
and evidence the claimant filed to support the claim. The claimants
and the department are encouraged to confer as may be beneficial to
clarify the factual and legal basis for the claim. To the extent
consistent with court rules, the court may deem it appropriate to
encourage claimants and the department to work closely together to
reach agreement on a claimed water right that may result in timely
settlement of water rights, reduced costs for the parties, greater
equity and general public service, and better information that may be
used for overall water management.

(3) The department shall file with the court the department's
report of findings as to each adjudication claim filed timely under
RCW 90.03.140. The department may divide its report of findings into
two or more segments, covering particular drainages, uses, or other
appropriate bases for dividing the report on adjudication claims.
Based on the evidence filed by claimants and the department's report
of findings, the department shall file with the superior court either
or both of the following motions:

(a) A motion for a partial decree in favor of all stated claims
under RCW 90.03.140 that the department finds to be substantiated with
factual evidence; or

(b) A motion seeking determination of contested claims before the
court. [2009 ¢ 332 s 9.]

Application—2009 ¢ 332: See note following RCW 90.03.110.

RCW 90.03.645 Water rights adjudication—Early settlement
encouraged—Approval of settlement. (1) The legislature finds that
early settlement of contested claims is needed for a fair and
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efficient adjudication of water rights. Therefore, the department and
other parties should identify opportunities for settlement following
the date set by the court for filing of claims. To the extent
consistent with court rules, the court as it deems beneficial is
encouraged to urge as many parties to the adjudication as possible to
reach timely agreement on claimed water rights in a manner that limits
costs to the public, claimants, counties, courts, and the department.
Further, at appropriate times throughout the process the court as it
deems beneficial is encouraged to direct parties to utilize
alternative methods of dispute resolution, including informal
meetings, negotiation, mediation, or other methods to reach agreement
on disputed claims.

(2) Any time after the filing of all claims under RCW 90.03.140,
the department or another party may move the superior court to allow
parties to meet for settlement discussions for a set length of time,
either before an appointed mediator or without a mediator. For good
cause shown, the court may extend the length of time for settlement
discussions. The costs of mediation must be equitably borne by the
parties to the mediation.

(3) If the department and a claimant reach agreement on
settlement, the department shall file a motion to approve the
settlement pursuant to RCW 90.03.640(3) (a) and shall disclose the
terms of the settlement to other parties to the adjudication. The
court shall conduct a hearing prior to approving a settlement and any
party to the adjudication may object or offer modifications to the
settlement. [2023 ¢ 160 s 6; 2009 ¢ 332 s 11.]

Application—2009 ¢ 332: See note following RCW 90.03.110.

RCW 90.03.650 Water rights processing account. The water rights
processing account is created in the state treasury. All receipts from
the fees collected under RCW 90.03.655, 90.03.665, and 90.44.540 must
be deposited into the account. Money in the account may be spent only
after appropriation. Expenditures from the account may only be used to
support the processing of water right applications for a new
appropriation, change, transfer, or amendment of a water right as
provided in this chapter and chapters 90.42 and 90.44 RCW or for the
examination, certification, and renewal of certification of water
right examiners as provided in RCW 90.03.665. During the 2015-2017
fiscal biennium the legislature may transfer from the water rights
processing account to the state drought preparedness account. [2016
sp.s. ¢ 36 s 949; 2010 c 285 s 4.]

Effective date—2016 sp.s. c 36: See note following RCW
18.20.430.

Intent—2010 ¢ 285: See note following RCW 90.03.265.

RCW 90.03.655 Expedited processing of applications—On
department's own volition—Notice—Fees. (1) The department may
expedite processing of applications within the same source of water on
its own volition when there is interest from a sufficient number of
applicants or upon receipt of written requests from at least ten
percent of the applicants within the same source of water.
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(2) If the conditions of subsection (1) of this section have been
met and the department determines that the public interest is best
served by expediting applications within a water source, the
department must notify in writing all persons who have pending
applications on file for a new appropriation, change, transfer, or
amendment of a water right from that water source. A water source may
include surface water only, groundwater only, or surface and
groundwater together if the department determines that they are
hydraulically connected. The notice must be posted on the department's
website and published in a newspaper of general circulation in the
area where affected properties are located. The notice must also be
made individually by way of mail to:

(a) Inform those applicants that expedited processing of
applications within the described water source is being initiated;

(b) Provide to individual applicants the criteria under which the
applications will be examined and determined;

(c) Provide to individual applicants the estimated cost for
having an application processed on an expedited basis;

(d) Provide an estimate of how long the expedited process will
take before an application is approved or denied; and

(e) Provide at least sixty days for the applicants to respond in
writing regarding the applicant's decision to participate in the
expedited processing of their applications.

(3) In addition to the application fees provided in RCW
90.03.470, the department must recover the full cost of processing all
the applications from applicants who elect to participate within the
water source through expedited processing fees. The department must
calculate an expedited processing fee based primarily on the
proportionate quantity of water requested by each applicant and may
adjust the fee if it appears that the application will require a
disproportionately greater amount of time and effort to process due to
its complexity. Any application fees that were paid by the applicant
under RCW 90.03.470 must be credited against the applicant's share of
the cost of processing applications under the provisions of this
section.

(4) The expedited processing fee must be collected by the
department prior to the expedited processing of an application.
Revenue collected from these fees must be deposited into the water
rights processing account created in RCW 90.03.650. An applicant who
has stated in writing that he or she wants his or her application
processed using the expedited procedures in this section must transmit
the processing fee within sixty days of the written request. Failure
to do so will result in the applicant not being included in expedited
processing for that water source.

(5) If an applicant elects not to participate in expedited
processing, the application remains on file with the department, the
applicant retains his or her priority date, and the application may be
processed through regular processing, priority processing, expedited
processing, coordinated cost-reimbursement processing, cost-
reimbursement processing, or through conservancy board processing as
authorized under chapter 90.80 RCW. Such an application may not be
processed through expedited processing within twelve months after the
department's issuance of decisions on participating applications at
the conclusion of expedited processing unless the applicant agrees to
pay the full proportionate share that would otherwise have been paid
during such processing. Any proceeds collected from an applicant under
this delayed entry into expedited processing shall be used to
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reimburse the other applicants who participated in the previous
expedited processing of applications, provided sufficient proceeds
remain to fully cover the department's cost of processing the delayed
entry application and the department's estimated administrative costs
to reimburse the previously expedited applicants. [2010 ¢ 285 s 5.]

Intent—2010 ¢ 285: See note following RCW 90.03.265.

RCW 90.03.660 Expedited processing of applications—Notice to
tribal governments. The department must post notice on its website
and provide additional electronic notice and opportunity for comment
to affected federally recognized tribal governments concurrently when
providing notice to applicants under RCW 90.03.265, 90.03.655, and
90.44.540. [2010 c 285 s 6.]

Intent—2010 ¢ 285: See note following RCW 90.03.265.

RCW 90.03.665 Certified water right examiners—Fees—Rules. (1)
The department shall establish and maintain a list of certified water
right examiners. Certified water right examiners on the list are
eligible to perform final proof examinations of permitted water uses
leading to the issuance of a water right certificate under RCW
90.03.330. The 1list must be updated annually and must be made
available to the public through written and electronic media.

(2) In order to qualify, an individual must be registered in
Washington as a professional engineer, professional land surveyor, or
registered hydrogeologist, or an individual must demonstrate at least
five years of applicable experience to the department, or be a board
member of a water conservancy board. Qualified individuals must also
pass a written examination prior to being certified by the department.
Such an examination must be administered by either the department or
an entity formally approved by the department. Each certified water
right examiner must demonstrate knowledge and competency regarding:

(a) Water law in the state of Washington;

(b) Measurement of the flow of water through open channels and
enclosed pipes;

(c) Water use and water level reporting;

(d) Estimation of the capacity of reservoirs and ponds;

(e) Irrigation crop water requirements;

(f) Aerial photo interpretation;

(g) Legal descriptions of land parcels;

(h) Location of land and water infrastructure through the use of
maps and global positioning;

(1) Proper construction and sealing of well bores; and

(j) Other topics related to the preparation and certification of

water rights in Washington state.

(3) Except as provided in subsection (9) of this section, upon
completion of a water appropriation and putting water to beneficial
use, in order to receive a final water right certificate, the permit
holder must secure the services of a certified water right examiner
who has been tested and certified by the department. The examiner
shall carry out a final examination of the project to verify its
completion and to determine and document for the permit holder and the
department the amount of water that has been appropriated for
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beneficial use, the location of diversion or withdrawal and conveyance
facilities, and the actual place of use. The examiner shall take
measurements or make estimates of the maximum diversion or withdrawal,
the capacity of water storage facilities, the acreage irrigated, the
type and number of residences served, the type and number of stock
watered, and other information relevant to making a final
determination of the amount of water beneficially used. The examiner
shall take photographs of the facilities to document the use or uses
of water and the photographs must be submitted with the examiner's
report to the department. The department shall specify the format and
required content of the reports and may provide a form for that
purpose.

(4) The department may suspend or revoke a certification based on
poor performance, malfeasance, failure to acquire continuing education
credits, or excessive complaints from the examiner's customers. The
department may require the retesting of an examiner. The department
may interview any examiner to determine whether the person is
qualified for this work. The department shall spot-check the work of
examiners to ensure that the public is being competently served. Any
person aggrieved by an order of the department including the granting,
denial, revocation, or suspension of a certificate issued by the
department under this chapter may appeal pursuant to chapter 43.21B
RCW.

(5) The decision regarding whether to issue a final water right
certificate is solely the responsibility and function of the
department.

(6) The department shall make its final decision under RCW
90.03.330 within sixty days of the date of receipt of the proof of
examination from the certified water right examiner, unless otherwise
requested by the applicant or returned for correction by the
department. The department may return an initial proof of examination
for correction within thirty days of the department's receipt of such
initial proof from a certified water right examiner. Such proof must
be returned to both the certified water right examiner and the
applicant. Within thirty days of the department's receipt of such
returned proof from the certified water right examiner, the department
shall make its final decision under RCW 90.03.330, unless otherwise
requested by the applicant.

(7) Each certified water right examiner must complete eight hours
annually of qualifying continuing education in the water resources
field. The department shall determine and specify the qualifying
continuing education and shall inform examiners of the opportunities.
The department shall track whether examiners are current in their
continuing education and may suspend the certification of an examiner
who has not complied with the continuing education requirement.

(8) Each certified water right examiner must furnish evidence of
insurance or financial responsibility in a form acceptable to the
department.

(9) The department may waive the requirement to secure the
services of a certified water right examiner in situations in which
the department has already conducted a final proof of examination or
finds it unnecessary for purposes of issuing a certificate of water
right.

(10) The department shall establish and collect fees for the
examination, certification, and renewal of certification of water
right examiners. Revenue collected from these fees must be deposited
into the water rights processing account created in RCW 90.03.650.
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Pursuant to RCW 43.135.055, the department is authorized to set fees
for examination, certification, and renewal of certification for water
right examiners.

(11) The department may adopt rules appropriate to carry out the
purposes of this section. [2013 ¢ 70 s 1; 2010 c 285 s 7.]

Intent—2010 ¢ 285: See note following RCW 90.03.265.

RCW 90.03.670 Processing of water right applications—Scope of
chapter 285, Laws of 2010. Nothing in chapter 285, Laws of 2010
affects or diminishes the processing of water right applications under
any other existing authority, including but not limited to existing
authority for the priority processing of applications by the
department. [2010 ¢ 285 s 13.]

Intent—2010 ¢ 285: See note following RCW 90.03.265.

RCW 90.03.675 Stormwater retention ponds—Mosquito abatement.

(1) A county, city, town, water-sewer district, or flood control zone
district constructing, improving, operating, or maintaining stormwater
control facilities under chapter 35.67, 35.92, 36.89, 36.94, 57.08, or
86.15 RCW that include stormwater retention ponds, also known as wet
ponds, wet retention ponds, or wet extended detention ponds, as part
of a stormwater control facility for which the primary function of the
pond is to detain stormwater, must:

(a) Consider and to the extent possible consistent with
department design guidelines, and without compromising the intended
function of the stormwater retention pond, construct stormwater
retention ponds to maintain and control vegetation to minimize
mosquito propagation;

(b) Consult with the local mosquito control district, where
established, in the development of construction plans that include
stormwater retention ponds; and

(c) Provide for maintenance and control of vegetation growth in
stormwater retention ponds to reduce mosquito habitat and inhibit
mosquito propagation without compromising the intended function of a
stormwater retention pond.

(2) A county, city, town, water-sewer district, or flood control
zone district operating or maintaining stormwater control facilities
must, except where mosquito control districts are established, when
notified by the department of health or a local health jurisdiction of
the positive identification of west nile virus or other mosquito-borne
human disease viruses in mosquitoes, birds, or mammals, including
humans, consult with the department of health or a mosgquito control
district concerning which integrated pest management strategies, as
defined under chapter 17.15 RCW, for mosquito control or abatement in
stormwater retention ponds would be most effective to prevent the
spread of the disease.

(3) Where a mosgquito control district is established, when
notified by the department of health or a local health jurisdiction of
the positive identification of west nile virus or other mosquito-borne
human disease viruses in mosquitoes, birds, or mammals, including
humans, the mosquito control district is responsible for mosquito
control or abatement in stormwater retention ponds. [2013 ¢ 209 s 1.]
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RCW 90.03.680 Water commissioners—Appointment—Training. (1) In
each county, the superior court may appoint one or more attorneys to
act as water commissioners to assist the superior court in disposing
of its business.

(2) The appointments provided for in this section shall be made
by a majority vote of the judges of the superior court of the county
and may be in addition to all other appointments of commissioners and
other judicial attaches otherwise authorized by law. Water
commissioners shall serve at the pleasure of the judges appointing
them.

(3) In appointing a water commissioner, the court shall consider
a potential commissioner's experience with water law and water use.

(4) The appointments may be full-time or part-time positions. A
person appointed as a water commissioner may also be appointed to any
other commissioner position authorized by law.

(5) (a) A person appointed as a water commissioner must receive
training as soon as reasonably practicable from the administrative
office of the courts on the following topics:

(i) Water law, including state, federal, tribal, and
international statutory and case law;

(ii) Indian law, including statutory and case law, agreements,
executive orders, and treaties;

(iii) An overview of subjects in water science, such as physical
and groundwater hydrology, hydrogeology, and irrigation management;
and

(iv) Cultural awareness, including state and tribal history
related to treaty and nontreaty tribes and governmental relationships
with federally recognized tribes.

(b) The administrative office of the courts may contract with one
or more academic institutions in Washington, as appropriate, to
develop and deliver the training described in (a) of this subsection.
[2024 ¢ 268 s 1.]

RCW 90.03.683 Water commissioners—Authority in a water rights
adjudication—Acts and proceedings subject to revision by superior
court. The judges of the superior court of the county by majority
vote may authorize water commissioners, appointed pursuant to RCW
90.03.680, to perform any and all of the following in a water rights
adjudication:

(1) Appoint guardians ad litem for claimants under RCW 90.03.150
as necessary;

(2) Hold evidentiary hearings to determine the facts underlying
individual and multiple water right claims;

(3) Hold hearings on all contested claims, objections, and
stipulated agreements;

(4) Issue decisions on factual and legal issues;

(5) Enter default judgments, settlement agreements, and
conditional final orders;

(6) Cause the orders and findings of the adjudication to be
entered in the same manner as orders and findings are entered in cases
in the superior court; and

(7) Provide such supervision of the water rights adjudication in
connection with the exercise of its jurisdiction as may be ordered by
the presiding judge and assigned water adjudication judge.
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All acts and proceedings of a water commissioner are subject to
revision by the superior court as provided in RCW 2.24.050. [2024 c
268 s 2.]
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Chapter 90.08 RCW
STREAM PATROLLERS

Sections

90.08.040 Stream patroller—Appointment—Powers.

90.08.050 Stream patrollers—Compensation, travel expenses.

90.08.060 Stream patrollers—Users to share in payment of
compensation.

90.08.070 Right of county to sue user for unpaid share of expenses.

RCW 90.08.040 Stream patroller—Appointment—Powers. Where water
rights of a stream have been adjudicated a stream patroller shall be
appointed by the director of the department of ecology upon
application of water users having adjudicated water rights in each
particular water resource making a reasonable showing of the necessity
therefor, which application shall have been approved by the district
water master if one has been appointed, at such time, for such stream,
and for such periods of service as local conditions may indicate to be
necessary to provide the most practical supervision and to secure to
water users and owners the best protection in their rights.

The stream patroller shall have the same powers as a water master
appointed under RCW 90.03.060, but his or her district shall be
confined to the regulation of waters of a designated stream or
streams. Such patroller shall be under the supervision of the director
or his or her designated representative. He or she shall also enforce
such special rules and regulations as the director may prescribe from
time to time. [2013 ¢ 23 s 601; 1977 ¢ 22 s 1; 1925 ex.s. c 162 s 1;
RRS s 7351-1.]

Water masters
appointment, compensation: RCW 90.03.060.
duties: RCW 90.03.070.
power of arrest: RCW 90.03.090.

RCW 90.08.050 Stream patrollers—Compensation, travel expenses.
Each stream patroller shall receive a wage per day for each day
actually employed in the duties of his or her office, or if employed
by the month, he or she shall receive a salary per month, which wage
or salary shall be fixed in the manner provided by law for the fixing
of the salaries or compensation of other state officers or employees,
plus travel expenses in accordance with RCW 43.03.050 and 43.03.060 as
now existing or hereafter amended, to be paid by the county in which
the work is performed. In case the service extends over more than one
county, each county shall pay its equitable part of such wage to be
apportioned by the director. He or she shall be reimbursed for actual
necessary expenses when absent from his or her designated headquarters
in the performance of his or her duties, such expense to be paid by
the county in which he or she renders the service. The accounts of the
stream patroller shall be audited and certified by the director and
the county auditor shall issue a warrant therefor upon the current
expense fund. [2013 ¢ 23 s 602; 1977 ¢ 22 s 2; 1975-"76 2nd ex.s. cC
34 s 180; 1947 c 123 s 1; 1925 ex.s. c 162 s 2; Rem. Supp. 1947 s
7351-2.]
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Effective date—Severability—1975-'76 2nd ex.s. c 34: See notes
following RCW 2.08.115.

Public officers, salaries and fees: Chapter 42.16 RCW.

State government, salaries and expenses: Chapter 43.03 RCW.

RCW 90.08.060 Stream patrollers—Users to share in payment of
compensation. The salary of the stream patroller shall be borne by
the water users receiving the benefits and shall be paid to the county
or counties in the following manner:

The county or counties may assess each water user for his or her
proportionate share of the total stream patroller expense in the same
ratio that the amount of water diverted by him or her bears to the
total amount diverted from the stream during each season, on an annual
basis, to recover all such county expenses. The stream patroller shall
keep an accurate record of the amount of water diverted by each water
user coming under his or her supervision. On the first of each month
the stream patroller shall present his or her record of water
diversion to the county or counties for the preceding month. Where the
water users are organized into an irrigation district or water users'
association, such organization may enter into an agreement with the
county or counties for direct payment to the stream patroller in order
to minimize administrative costs. [2013 ¢ 23 s 603; 1977 c 22 s 3;
1925 ex.s. ¢ 162 s 3; RRS s 7351-3.]

Irrigation districts generally: Chapter 87.03 RCW.

RCW 90.08.070 Right of county to sue user for unpaid share of
expenses. Upon failure of any water user to pay his or her
proportionate share of the expense referred to in RCW 90.08.050 and
90.08.060, the county or counties shall be entitled to sue for and
recover any such unpaid portion in any court of competent
jurisdiction. [2013 ¢ 23 s 604; 1977 c 22 s 4; 1925 ex.s. c 162 s 4;
RRS s 7351-4.]
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Chapter 90.14 RCW
WATER RIGHTS—REGISTRATION—WAIVER AND RELINQUISHMENT, ETC.

Sections

90.14.010 Purpose.

90.14.020 Legislative declaration.

90.14.031 Definitions.

90.14.041 Claim of right to withdraw, divert or use ground or
surface waters—Filing statement of claim required—
Exemptions.

90.14.043 Claim of right to withdraw, divert or use ground or
surface waters—Claim upon certification by board—
Procedure—Cut-off date for accepting petitions.

90.14.044 Existing water rights not impaired.

90.14.051 Statement of claim—Contents—Short form.

90.14.061 Statement of claim—Filing procedure—Processing of claim—
Fee.

90.14.065 Statement of claim—Amendment—Surface water right claim
change or transfer—Review of department of ecology's
determination.

90.14.068 Statement of claim—New filing period.

90.14.071 Failure to file claim waives and relinquishes right.

90.14.081 Filing of claim not deemed adjudication of right—Prima
facie evidence.

90.14.0091 Definitions—Water rights notice—Form.

90.14.101 Notice of chapter provisions—How given—Requirements.

90.14.111 Water rights claims registry.

90.14.121 Penalty for overstating claim.

90.14.130 Reversion of rights to state due to nonuse—Notice by
order—Relinquishment determinations—Appeal.
90.14.140 "Sufficient cause" for nonuse defined—Rights exempted.

90.14.150 Rights arising from permit to withdraw public waters not
affected—Extensions.

90.14.160 Relingquishment of right for abandonment or failure to
beneficially use without sufficient cause—Prior rights
acquired through appropriation, custom or general
adjudication.

90.14.170 Relinquishment of right for abandonment or failure to
beneficially use without sufficient cause—Rights
acquired due to ownership of land abutting stream,
lake, or watercourse.

90.14.180 Relinguishment of right for abandonment or failure to
beneficially use without sufficient cause—Future rights
acquired through appropriation.

90.14.190 Water resources decisions—Appeals—Attorneys' fees.

90.14.200 Implementation and enforcement of chapter—Proceedings
under RCW 90.14.130 deemed adjudicative—Application of
RCW sections to specific proceedings.

90.14.210 Chapter applies to all rights to withdraw groundwaters.

90.14.215 Chapter not applicable to trust water rights under chapter
90.38 or 90.42 RCW.

90.14.220 No rights to be acquired by prescription or adverse use.

90.14.230 Rules and regulations.

90.14.240 Water rights tracking system account.

Certified on 7/12/2024 Combined Chapter 90.14 RCW Page 1



90.14.900 Effective date—1967 ¢ 233.
90.14.910 Severability—1967 c 233.

RCW 90.14.010 Purpose. The future growth and development of the
state is dependent upon effective management and efficient use of the
state's water resources. The purpose of this chapter is to provide
adequate records for efficient administration of the state's waters,
and to cause a return to the state of any water rights which are no
longer exercised by putting said waters to beneficial use. [1967 c
233 s 1.]

RCW 90.14.020 Legislative declaration. The legislature finds
that:

(1) Extensive uncertainty exists regarding the volume of private
claims to water in the state;

(2) Such uncertainty seriously retards the efficient utilization
and administration of the state's water resources, and impedes the
fullest beneficial use thereof;

(3) A strong beneficial use requirement as a condition precedent
to the continued ownership of a right to withdraw or divert water is
essential to the orderly development of the state;

(4) Enforcement of the state's beneficial use policy is required
by the state's rapid growth;

(5) All rights to divert or withdraw water, except riparian
rights which do not diminish the quantity of water remaining in the
source such as boating, swimming, and other recreational and aesthetic
uses must be subjected to the beneficial use requirement;

(6) The availability for appropriation of additional water as a
result of the requirements of this chapter will accelerate growth,
development, and diversification of the economy of the state;

(7) Water rights will gain sufficient certainty of ownership as a
result of this chapter to become more freely transferable, thereby
increasing the economic value of the uses to which they are put, and
augmenting the alienability of titles to land. [1967 ¢ 233 s 2.]

RCW 90.14.031 Definitions. ©Unless a different meaning is
plainly required by the context, the following words and phrases as
used in RCW 90.14.031 through 90.14.121 shall have the following
meanings:

(1) "Person" shall mean an individual, partnership, association,
public or private corporation, city or other municipality, county, or
a state agency, and the United States of America when claiming water
rights established under the laws of the state of Washington.

(2) "Beneficial use" shall include, but not be limited to, use
for domestic water, irrigation, fish, shellfish, game and other
aquatic life, municipal, recreation, industrial water, generation of
electric power, and navigation. [1969 ex.s. c 284 s 12.]

Severability—1969 ex.s. c 284: See note following RCW 90.48.290.

RCW 90.14.041 Claim of right to withdraw, divert or use ground
or surface waters—Filing statement of claim required—Exemptions. All
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persons using or claiming the right to withdraw or divert and make
beneficial use of public surface or ground waters of the state, except
as provided in this section, RCW 90.14.043, and 90.14.068, shall file
with the department of ecology not later than June 30, 1974, a
statement of claim for each water right asserted on a form provided by
the department. Neither this section nor RCW 90.14.068 apply to any
water rights which are based on the authority of a permit or
certificate issued by the department of ecology or one of its
predecessors. Further, RCW 90.14.068 does not apply to the beneficial
uses of water which are the subject of statements of claim in the
water rights claims registry prior to September 1, 1997, or which are
exempted from permit and application requirements by RCW 90.44.050 and
neither this section nor RCW 90.14.068 requires that statements of
claims for such uses be filed during the filing period established by
RCW 90.14.068. [1997 ¢ 440 s 2; 1988 c 127 s 73; 1969 ex.s. c 284 s
13.]

Severability—1969 ex.s. c 284: See note following RCW 90.48.290.

RCW 90.14.043 Claim of right to withdraw, divert or use ground
or surface waters—Claim upon certification by board—Procedure—Cut-
off date for accepting petitions. (1) Notwithstanding any time
restrictions imposed by the provisions of chapter 90.14 RCW, a person
may file a claim pursuant to RCW 90.14.041 if such person obtains a
certification from the pollution control hearings board as provided in
this section.

(2) A certification shall be issued by the pollution control
hearings board if, upon petition to the board, it is shown to the
satisfaction of the board that:

(a) Waters of the state have been applied to beneficial use
continuously (with no period of nonuse exceeding five consecutive
years) in the case of surface water beginning not later than June 7,
1917, and in the case of groundwater beginning not later than June 7,
1945, or

(b) Waters of the state have been applied to beneficial use
continuously (with no period of nonuse exceeding five consecutive
years) from the date of entry of a court decree confirming a water
right and any failure to register a claim resulted from a reasonable
misinterpretation of the requirements as they related to such court
decreed rights.

(3) The board shall have jurisdiction to accept petitions for
certification from any person through September 1, 1985, and not
thereafter.

(4) A petition for certification shall include complete
information on the claim pursuant to RCW 90.14.051 (1) through (8),
and any such information as the board may require.

(5) The department of ecology is directed to accept for filing
any claim certified by the board as provided in subsection (2) of this
section. The department of ecology, upon request of the board, may
provide assistance to the board pertinent to any certification
petition.

(6) A certification by the pollution control hearings board or a
filing with the department of ecology of a claim under this section
shall not constitute a determination or confirmation that a water
right exists.
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(7) The provisions of RCW 90.14.071 shall have no applicability
to certified claims filed pursuant to this section.

(8) This section shall have no applicability to groundwaters
resulting from the operations of reclamation projects. [1985 ¢ 435 s
1; 1979 ex.s. ¢ 216 s 4.]

Effective date—Severability—1979 ex.s. c 216: See notes
following RCW 90.03.245.

RCW 90.14.044 Existing water rights not impaired. The
provisions of chapter 435, Laws of 1985 authorizing the acceptance of
a petition for certification filed during the period beginning on July
28, 1985, and ending on midnight, September 1, 1985, shall not affect
or impair in any respect whatsoever any water right existing prior to
July 28, 1985. [1985 c 435 s 2.]

RCW 90.14.051 Statement of claim—Contents—Short form. The
statement of claim for each right shall include substantially the
following:

(1) The name and mailing address of the claimant.

(2) The name of the watercourse or water source from which the
right to divert or make use of water is claimed, if available.

(3) The quantities of water and times of use claimed.

(4) The legal description, with reasonable certainty, of the
point or points of diversion and places of use of waters.

(5) The purpose of use, including, if for irrigation, the number
of acres irrigated.

(6) The approximate dates of first putting water to beneficial
use for the various amounts and times claimed in subsection (3).

(7) The legal doctrine or doctrines upon which the right claimed
is based, including if statutory, the specific statute.

(8) The sworn statement that the claim set forth is true and
correct to the best of claimant's knowledge and belief.

Except, however, that any claim for diversion or withdrawal of
surface or ground water for those uses described in the exemption from
the permit requirements of RCW 90.44.050 may be filed on a short form
to be provided by the department. Such short form shall only require
inclusion of sufficient data to identify the claimant, source of
water, purpose of use and legal description of the land upon which the
water is used: PROVIDED, That the provisions of RCW 90.14.081
pertaining to evidentiary value of filed claims shall not apply to
claims submitted in short form: AND PROVIDED FURTHER, That claimants
for such minimal uses may, at their option, file statements of claim
on the standard form used by all other claimants. [1973 1st ex.s. c
113 s 1; 1969 ex.s. c 284 s 14.]

Severability—1969 ex.s. c 284: See note following RCW 90.48.290.

RCW 90.14.061 Statement of claim—Filing procedure—Processing of
claim—Fee. Filing of a statement of a claim shall take place and be
completed upon receipt by the department of ecology, at its office in
Olympia, of an original statement signed by the claimant or his or her
authorized agent, and two copies thereof. Any person required to file
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hereunder may file through a designated representative. A company,
district, public or municipal corporation, or the United States when
furnishing to persons water pertaining to water rights required to be
filed under RCW 90.14.041, shall have the right to file one claim on
behalf of said persons on a form prepared by the department for the
total benefits of each person served; provided that a separate claim
shall be filed by such company, district, public or private
corporation, or the United States for each operating unit of the
filing entity providing such water and for each water source. Within
thirty days after receipt of a statement of claim the department shall
acknowledge the same by a notation on one copy indicating receipt
thereof and the date of receipt, together with the wording of the
first sentence of RCW 90.14.081, and shall return said copy by
certified or registered mail to the claimant at the address set forth
in the statement of claim. No statement of claim shall be accepted for
filing by the department of ecology unless accompanied by a two dollar
filing fee. [2013 ¢ 23 s 605; 1988 ¢ 127 s 74; 1969 ex.s. c 284 s
15.]

Severability—1969 ex.s. c 284: See note following RCW 90.48.290.

RCW 90.14.065 Statement of claim—Amendment—Surface water right
claim change or transfer—Review of department of ecology's
determination. (1) (a) Any person or entity, or successor to such
person or entity, having a statement of claim on file with the water
rights claims registry may submit to the department of ecology for
filing an amendment to such a statement of claim if the submitted
amendment is based on:

(1) An error in estimation of the quantity of the applicant's
water claim prescribed in RCW 90.14.051 if the applicant provides
reasons for the failure to claim such right in the original claim;

(1ii) A change in circumstances not foreseeable at the time the
original claim was filed, if such change in circumstances relates only
to the manner of transportation or diversion of the water and not to
the use or quantity of such water; or

(1ii) The amendment is ministerial in nature.

(b) The department shall accept any such submission and file the
same in the registry unless the department by written determination
concludes that the requirements of (a) (i), (ii), or (iii) of this
subsection have not been satisfied.

(2) In addition to subsection (1) of this section, a surface
water right claim may be changed or transferred in the same manner as
a permit or certificate under RCW 90.03.380, and a water right claim
for groundwater may be changed or transferred as provided under RCW
90.03.380 and 90.44.100.

(3) Any person aggrieved by a determination of the department may
obtain a review thereof by filing a petition for review with the
pollution control hearings board within thirty days of the date of the
determination by the department. The provisions of RCW 90.14.081 shall
apply to any amendment filed or approved under this section. [2010 c¢
285 s 8; 1987 ¢ 93 s 1.]

Intent—2010 ¢ 285: See note following RCW 90.03.265.
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RCW 90.14.068 Statement of claim—New filing period. (1) A new
period for filing statements of claim for water rights is established.
The filing period shall begin September 1, 1997, and shall end at
midnight June 30, 1998. Each person or entity claiming under state law
a right to withdraw or divert and beneficially use surface water under
a right that was established before *the effective date of [the] water
code established by chapter 117, Laws of 1917, and any person claiming
under state law a right to withdraw and beneficially use groundwater
under a right that was established before **the effective date of the
groundwater code established by chapter 263, Laws of 1945, shall
register the claim with the department during the filing period unless
the claim has been filed in the state water rights claims registry
before July 27, 1997. A person who claims such a right and fails to
register the claim as required is conclusively deemed to have waived
and relinquished any right, title, or interest in the right. A
statement filed during this filing period shall be filed as provided
in RCW 90.14.051 and 90.14.061 and shall be subject to the provisions
of this chapter regarding statements of claim. This reopening of the
period for filing statements of claim shall not affect or impair in
any respect whatsoever any water right existing prior to July 27,
1997. A water right embodied in a statement of claim filed under this
section is subordinate to any water right embodied in a permit or
certificate issued under chapter 90.03 or 90.44 RCW prior to the date
the statement of claim is filed with the department and is subordinate
to any water right embodied in a statement of claim filed in the water
rights claims registry before July 27, 1997.

(2) The department of ecology shall, at least once each week
during the month of August 1997 and at least once each month during
the filing period, publish a notice regarding this new filing period
in newspapers of general circulation in the various regions of the
state. The notice shall contain the substance of the following notice:

WATER RIGHTS NOTICE

Each person or entity claiming a right to withdraw or divert
and beneficially use surface water under a right that was
established before June 7, 1917, or claiming a right to
withdraw and beneficially use groundwater under a right that
was established before June 7, 1945, under the laws of the
state of Washington must register the claim with the
department of ecology, Olympia, Washington. The claim must
be registered on or after September 1, 1997, and not later
than five o'clock on June 30, 1998.

FAILURE TO REGISTER THE CLAIM
WILL RESULT IN A WAIVER AND

RELINQUISHMENT OF THE WATER
RIGHT OR CLAIMED WATER RIGHT

Registering a claim is NOT required for:

1. A water right that is based on the authority of a permit
or certificate issued by the department of ecology or one of
its predecessors;

2. A water right that is based on the exemption from
permitting requirements provided by RCW 90.44.050 for
certain very limited uses of groundwater; or
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3. A water right that is based on a statement of claim that
has previously been filed in the state's water rights claims
registry during other registration periods.

For further information, for a copy of the law establishing
this filing period, and for an explanation of the law and
its requirements, contact the department of ecology,
Olympia, Washington.

The department shall also prepare, make available to the public,
and distribute to the communications media information describing the
types of rights for which statements of claim need not be filed, the
effect of filing, the effect of RCW 90.14.071, and other information
relevant to filings and statements of claim.

(3) The department of ecology shall ensure that employees of the
department are readily available to respond to inquiries regarding
filing statements of claim and that all of the information the
department has at its disposal that is relevant to an inquiry
regarding a particular potential claim, including information
regarding other rights and claims in the vicinity of the potentially
claimed right, is available to the person making the ingquiry. The
department shall dedicate additional staff in each of the department's
regional offices and in the department's central office to ensure that
responses and information are provided in a timely manner during each
of the business days during the month of August 1997 and during the
new filing period.

(4) To assist the department in avoiding unnecessary duplication,
the department shall provide to a requestor, within ten working days
of receiving the request, the records of any water right claimed,
listed, recorded, or otherwise existing in the records of the
department or its predecessor agencies, including any report of a
referee in a water rights adjudication. This information shall be
provided as required by this subsection if the request is provided in
writing from the owner of the water right or from the holder of a
possessory interest in any real property for water right records
associated with the property or if the requestor is an attorney for
such an owner. The information regarding water rights in the area
served by a regional office of the department shall also be provided
within ten working days to any requestor who requests to review the
information in person in the department's regional office. The
information held by the headquarters office of the department shall
also be provided within ten working days to any requestor who requests
to review the information in person in the department's headquarters
office. The requirements of this subsection that records and
information be provided to requestors within ten working days may not
be construed as limiting in any manner the obligations of the
department to provide public access to public records as required by
chapter 42.56 RCW.

(5) This section does not apply to claims for the use of
groundwater withdrawn in an area that is, during the period
established by subsection (2) of this section, the subject of a
general adjudication proceeding for water rights in superior court
under RCW 90.03.110 through 90.03.245 and the proceeding applies to
groundwater rights. This section does not apply to claims for the use
of surface water withdrawn in an area that is, during the period
established by subsection (2) of this section, the subject of a
general adjudication proceeding for water rights in superior court
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under RCW 90.03.110 through 90.03.245 and the proceeding applies to
surface water rights.

(6) This section does not apply to claims for the use of water in
a groundwater area or subarea for which a management program adopted
by the department by rule and in effect on July 27, 1997, establishes

acreage expansion limitations for the use of groundwater. [2005 ¢ 274
s 365; 1997 ¢ 440 s 1.]
Reviser's note: * (1) The effective date of chapter 117, Laws of

1917, is June 7, 1917.
**(2) The effective date of chapter 263, Laws of 1945, is June 7,
1945.

RCW 90.14.071 Failure to file claim waives and relinquishes
right. Except as provided in *section 5 of this act or as exempted
from filing by RCW 90.14.041, any person claiming the right to divert
or withdraw waters of the state as set forth in RCW 90.14.041, who
fails to file a statement of claim as provided in RCW 90.14.041,
90.14.043, or 90.14.068 and in RCW 90.14.051 and 90.14.061, shall be
conclusively deemed to have waived and relingquished any right, title,
or interest in said right. [1997 ¢ 440 s 3; 1969 ex.s. c 284 s 16.]

*Reviser's note: Section 5 of this act was vetoed by the
governor.

Severability—1969 ex.s. c 284: See note following RCW 90.48.290.

RCW 90.14.081 Filing of claim not deemed adjudication of right—
Prima facie evidence. The filing of a statement of claim does not
constitute an adjudication of any claim to the right to use of waters
as between the water use claimant and the state, or as between one or
more water use claimants and another or others. A statement of claim
filed pursuant to RCW 90.14.061 shall be admissible in a general
adjudication of water rights as prima facie evidence of the times of
use and the quantity of water the claimant was withdrawing or
diverting as of the year of the filing, if, but only if, the
quantities of water in use and the time of use when a controversy is
mooted are substantially in accord with the times of use and quantity
of water claimed in the statement of claim. A statement of claim shall
not otherwise be evidence of the priority of the claimed water right.
[1969 ex.s. c 284 s 17.]

Severability—1969 ex.s. c 284: See note following RCW 90.48.290.
RCW 90.14.091 Definitions—Water rights notice—Form. For the

purpose of RCW 90.14.031 through 90.14.121 the following words and
phrases shall have the following meanings:

(1) "Statement of taxes due" means the statement required under
RCW 84.56.050.
(2) "Notice in writing" means a notice substantially in the

following form:
WATER RIGHTS NOTICE
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Every person, including but not limited to an individual,
partnership, association, public or private corporation, city or other
municipality, county, state agency and the state of Washington, and
the United States of America, when claiming water rights established
under the laws of the state of Washington, are hereby notified that
all water rights or claimed water rights relating to the withdrawal or
diversion of public surface or ground waters of the state, except
those water rights based upon authority of a permit or certificate
issued by the department of ecology or one of its predecessors, must
be registered with the department of ecology, Olympia, Washington not
later than June 30, 1974. FAILURE TO REGISTER AS REQUIRED BY LAW WILL
RESULT IN A WAIVER AND RELINQUISHMENT OF SAID WATER RIGHT OR CLAIMED
WATER RIGHT. For further information contact the Department of
Ecology, Olympia, Washington, for a copy of the act and an explanation
thereof. [1988 ¢ 127 s 75; 1969 ex.s. c 284 s 18.]

Severability—1969 ex.s. c 284: See note following RCW 90.48.290.

RCW 90.14.101 Notice of chapter provisions—How given—
Requirements. To insure that all persons referred to in RCW 90.14.031
and 90.14.041 are notified of the registration provisions of this
chapter, the department of ecology is directed to give notice of the
registration provisions of this chapter as follows:

(1) It shall cause a notice in writing to be placed in a
prominent and conspicuous place in all newspapers of the state having
a circulation of more than fifty thousand copies for each weekday, and
in at least one newspaper published in each county of the state, at
least once each year for five consecutive years.

(2) It shall cause a notice substantially the same as a notice in
writing to be broadcast by each commercial television station
operating in the United States and viewed in the state, and by at
least one commercial radio station operating from each county of the
state having such a station regularly at six month intervals for five
consecutive years.

(3) It shall cause a notice in writing to be placed in a
prominent and conspicuous location in each county courthouse in the
state.

(4) The county treasurer of each county shall enclose with each
mailing of one or more statements of taxes due issued in 1972 a copy
of a notice in writing and a declaration that it shall be the duty of
the recipient of the statement of taxes due to forward the notice to
the beneficial owner of the property. A sufficient number of copies of
the notice and declaration shall be supplied to each county treasurer
by the director of ecology before the fifteenth day of January, 1972.
In the implementation of this subsection the department of ecology
shall provide reimbursement to the county treasurer for the reasonable
additional costs, if any there may be, incurred by said treasurer
arising from the inclusion of a notice in writing as required herein.

(5) It shall provide copies of the notice in writing to the press
services with offices located in Thurston county during January of the
years 1970, 1971, 1972, 1973, and 1974.

The director of the department may also in his or her discretion
give notice in any other manner which will carry out the purposes of
this section. Where notice in writing is given pursuant to subsections
(1) and (3) of this section, RCW 90.14.041, 90.14.051, and 90.14.071
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shall be set forth and quoted in full. [2013 ¢ 23 s 0606; 1988 c 127 s
76; 1969 ex.s. ¢ 284 s 19.]

Reviser's note: "this 1969 amendatory act" has been changed to
"this chapter" in the first paragraph. "This 1969 amendatory act"
[1969 ex.s. ¢ 284] consists of RCW 90.48.290, former RCW 90.48.295,
since repealed, RCW 90.22.010 through 90.22.040, 90.14.031 through
90.14.121, 43.27A.190 through 43.27A.220, 43.27A.075, and repeals RCW
43.21.145 and 90.14.030 through 90.14.120.

Severability—1969 ex.s. c 284: See note following RCW 90.48.290.

RCW 90.14.111 Water rights claims registry. The department of
ecology 1is directed to establish a registry entitled the "Water Rights
Claims Registry". All claims set forth pursuant to RCW 90.14.041,
90.14.051 and 90.14.061 shall be filed in the registry alphabetically
and consecutively by control number, and by such other manner as
deemed appropriate by the department. [1988 c 127 s 77; 1969 ex.s. c
284 s 20.]

Severability—1969 ex.s. c 284: See note following RCW 90.48.290.

RCW 90.14.121 Penalty for overstating claim. The filing of a
statement of claim pursuant to RCW 90.14.061 which knowingly provides
for an overstatement of a right either in quantities of water or times
of use claimed shall constitute a misdemeanor punishable by a fine of
not more than two hundred fifty dollars or by imprisonment for not
more than ninety days, or both. [1969 ex.s. c 284 s 21.]

Severability—1969 ex.s. c 284: See note following RCW 90.48.290.

RCW 90.14.130 Reversion of rights to state due to nonuse—Notice
by order—Relinquishment determinations—Appeal. When it appears to
the department of ecology that a person entitled to the use of water
has not beneficially used his or her water right or some portion
thereof, and it appears that said right has or may have reverted to
the state because of such nonuse, as provided by RCW 90.14.160,
90.14.170, or 90.14.180, the department of ecology shall notify such
person by order: PROVIDED, That where a company, association,
district, or the United States has filed a blanket claim under the
provisions of *RCW 90.14.060 for the total benefits of those served by
it, the notice shall be served on such company, association, district
or the United States and not upon any of its individual water users
who may not have used the water or some portion thereof which they
were entitled to use. The order shall contain: (1) A description of
the water right, including the approximate location of the point of
diversion, the general description of the lands or places where such
waters were used, the water source, the amount involved, the purpose
of use, and the apparent authority upon which the right is based; (2)
a statement that unless sufficient cause be shown on appeal the water
right will be declared relinquished; and (3) a statement that such
order may be appealed to the pollution control hearings board. Any
person aggrieved by such an order may appeal it to the pollution
control hearings board pursuant to RCW 43.21B.310. The order shall be

Certified on 7/12/2024 Combined Chapter 90.14 RCW Page 10



served by registered or certified mail to the last known address of
the person and be posted at the point of division or withdrawal. The
order by itself shall not alter the recipient's right to use water, if
any. [2013 ¢ 23 s 607; 1987 ¢ 109 s 13; 1967 c 233 s 13.]

*Reviser's note: RCW 90.14.060 was repealed by 1969 ex.s. c 284 s
23, which act added new sections relating to the registration of
claims for water rights as codified in this chapter.

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

Proceedings under this section deemed adjudicative—Application of RCW
sections to specific proceedings: RCW 90.14.200.

RCW 90.14.140 "Sufficient cause" for nonuse defined—Rights
exempted. (1) For the purposes of RCW 90.14.130 through 90.14.180,
"sufficient cause" shall be defined as the nonuse of all or a portion
of the water by the owner of a water right for a period of five or
more consecutive years where such nonuse occurs as a result of:

(a) Drought, or other unavailability of water;

(b) Active service in the armed forces of the United States
during military crisis;

(c) Nonvoluntary service in the armed forces of the United
States;

(d) The operation of legal proceedings;

(e) Federal or state agency leases of or options to purchase
lands or water rights which preclude or reduce the use of the right by
the owner of the water right;

(f) Federal laws imposing land or water use restrictions either
directly or through the voluntary enrollment of a landowner in a
federal program implementing those laws, or acreage limitations, or
production quotas;

(g) Temporarily reduced water need for irrigation use where such
reduction is due to varying weather conditions, including but not
limited to precipitation and temperature, that warranted the reduction
in water use, so long as the water user's diversion and delivery
facilities are maintained in good operating condition consistent with
beneficial use of the full amount of the water right;

(h) Temporarily reduced diversions or withdrawals of irrigation
water directly resulting from the provisions of a contract or similar
agreement in which a supplier of electricity buys back electricity
from the water right holder and the electricity is needed for the
diversion or withdrawal or for the use of the water diverted or
withdrawn for irrigation purposes;

(1) Water conservation measures implemented under the Yakima
river basin water enhancement project, so long as the conserved water
is reallocated in accordance with the provisions of P.L. 103-434;

(J) Reliance by an irrigation water user on the transitory
presence of return flows in lieu of diversion or withdrawal of water
from the primary source of supply, if such return flows are measured
or reliably estimated using a scientific methodology generally
accepted as reliable within the scientific community;

(k) The reduced use of irrigation water resulting from crop
rotation. For purposes of this subsection, crop rotation means the
temporary change in the type of crops grown resulting from the
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exercise of generally recognized sound farming practices. Unused water
resulting from crop rotation will not be relinquished if the remaining
portion of the water continues to be beneficially used; or

(1) Waiting for a final determination from the department of
ecology on a change application filed under RCW 90.03.250, 90.03.380,
or 90.44.100.

(2) Notwithstanding any other provisions of RCW 90.14.130 through
90.14.180, there shall be no relinquishment of any water right:

(a) If such right is claimed for power development purposes under
chapter 90.16 RCW and annual license fees are paid in accordance with
chapter 90.16 RCW;

(b) If such right is used for a standby or reserve water supply
to be used in time of drought or other low flow period so long as
withdrawal or diversion facilities are maintained in good operating
condition for the use of such reserve or standby water supply;

(c) If such right is claimed for a determined future development
to take place either within fifteen years of July 1, 1967, or the most
recent beneficial use of the water right, whichever date is later;

(d) If such right is claimed for municipal water supply purposes
under chapter 90.03 RCW;

(e) If such waters are not subject to appropriation under the
applicable provisions of RCW 90.40.030;

(f) If such right or portion of the right is leased to another
person for use on land other than the land to which the right is
appurtenant as long as the lessee makes beneficial use of the right in
accordance with this chapter and a transfer or change of the right has
been approved by the department in accordance with RCW 90.03.380,
90.03.383, 90.03.390, or 90.44.100;

(g) If such a right or portion of the right is authorized for a
purpose that is satisfied by the use of agricultural industrial
process water as authorized under RCW 90.46.150; or

(h) If such right is a trust water right under chapter 90.38 or
90.42 RCW.

(3) In adding provisions to this section by chapter 237, Laws of
2001, the legislature does not intend to imply legislative approval or
disapproval of any existing administrative policy regarding, or any
existing administrative or judicial interpretation of, the provisions
of this section not expressly added or revised. [2012 ¢ 7 s 2; (2012
c 7 s 1 expired June 30, 2019); (2009 c 183 s 14 expired June 30,
2021). Prior: 2001 ¢ 240 s 1; 2001 ¢ 237 s 27; 2001 ¢ 69 s 5; 1998 ¢
258 s 1; 1987 ¢ 125 s 1; 1967 c 233 s 14.]

Effective date—2012 ¢ 7 s 2: "Section 2 of this act takes effect
June 30, 2019." [2012 ¢ 7 s 4.]

Expiration date—2012 ¢ 7 s 1: "Section 1 of this act expires
June 30, 2019." [2012 ¢ 7 s 3.]

Expiration date—2019 c 78; 2009 c 183: See note following RCW
90.03.380.

Effective date—2001 ¢ 240: "This act is necessary for the
immediate preservation of the public peace, health, or safety, or
support of the state government and its existing public institutions,
and takes effect immediately [May 11, 2001]." [2001 c 240 s 2.]

Certified on 7/12/2024 Combined Chapter 90.14 RCW Page 12



Finding—Intent—Severability—Effective date—2001 c 237: See
notes following RCW 90.82.040.

Intent—2001 ¢ 237: See note following RCW 90.66.065.
Effective date—1967 c 233: See RCW 90.14.900.

Application to Yakima river basin trust water rights: RCW 90.38.040.

RCW 90.14.150 Rights arising from permit to withdraw public
waters not affected—Extensions. Nothing in this chapter shall be
construed to affect any rights or privileges arising from any permit
to withdraw public waters or any application for such permit, but the
department of ecology shall grant extensions of time to the holder of
a preliminary permit only as provided by RCW 90.03.290. [1987 ¢ 109 s
100; 1967 c 233 s 15.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

Application to Yakima river basin trust water rights: RCW 90.38.040.

RCW 90.14.160 Relinquishment of right for abandonment or failure
to beneficially use without sufficient cause—Prior rights acquired
through appropriation, custom or general adjudication. Any person
entitled to divert or withdraw waters of the state through any
appropriation authorized by enactments of the legislature prior to
enactment of chapter 117, Laws of 1917, or by custom, or by general
adjudication, who abandons the same, or who voluntarily fails, without
sufficient cause, to beneficially use all or any part of said right to
divert or withdraw for any period of five successive years after July
1, 1967, shall relinquish such right or portion thereof, and said
right or portion thereof shall revert to the state, and the waters
affected by said right shall become available for appropriation in
accordance with RCW 90.03.250. [1981 ¢ 291 s 1; 1979 ex.s. c 216 s 5;
1967 ¢ 233 s 16.]

Effective date—Severability—1979 ex.s. c 216: See notes
following RCW 90.03.245.

Effective date—1967 c 233: See RCW 90.14.900.
Application to Yakima river basin trust water rights: RCW 90.38.040.

Implementation and enforcement of chapter—Proceedings under RCW
90.14.130 deemed adjudicative—Application of RCW sections to
specific proceedings: RCwW 90.14.200.

RCW 90.14.170 Relinquishment of right for abandonment or failure
to beneficially use without sufficient cause—Rights acquired due to
ownership of land abutting stream, lake, or watercourse. Any person
entitled to divert or withdraw waters of the state by virtue of his or
her ownership of land abutting a stream, lake, or watercourse, who
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abandons the same, or who voluntarily fails, without sufficient cause,
to beneficially use all or any part of said right to withdraw or
divert said water for any period of five successive years after July
1, 1967, shall relingquish such right or portion thereof, and such
right or portion thereof shall revert to the state, and the waters
affected by said right shall become available for appropriation in
accordance with the provisions of RCW 90.03.250. [2013 ¢ 23 s ©608;
1967 ¢ 233 s 17.]

Effective date—1967 c 233: See RCW 90.14.900.
Application to Yakima river basin trust water rights: RCW 90.38.040.
Availability for other uses qualified: RCW 90.14.160.

Implementation and enforcement of chapter—Application of RCW sections
to specific proceedings: RCW 90.14.200.

RCW 90.14.180 Relinquishment of right for abandonment or failure
to beneficially use without sufficient cause—Future rights acquired
through appropriation. Any person hereafter entitled to divert or
withdraw waters of the state through an appropriation authorized under
RCW 90.03.330, 90.44.080, or 90.44.090 who abandons the same, or who
voluntarily fails, without sufficient cause, to beneficially use all
or any part of said right to withdraw for any period of five
successive years shall relinguish such right or portion thereof, and
such right or portion thereof shall revert to the state, and the
waters affected by said right shall become available for appropriation
in accordance with RCW 90.03.250. All certificates hereafter issued by
the department of ecology pursuant to RCW 90.03.330 shall expressly
incorporate this section by reference. [1987 ¢ 109 s 101; 1967 c 233
s 18.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

Application to Yakima river basin trust water rights: RCW 90.38.040.
Availability for other uses qualified: RCW 90.14.160.

Implementation and enforcement of chapter—Application of RCW sections
to specific proceedings: RCW 90.14.200.

RCW 90.14.190 Water resources decisions—Appeals—Attorneys'
fees. Any person feeling aggrieved by any decision of the department
of ecology may have the same reviewed pursuant to RCW 43.21B.310. In
any such review, the findings of fact as set forth in the report of
the department of ecology shall be prima facie evidence of the fact of
any waiver or relinquishment of a water right or portion thereof. If
the hearings board affirms the decision of the department, a party
seeks review in superior court of that hearings board decision
pursuant to chapter 34.05 RCW, and the court determines that the party
was injured by an arbitrary, capricious, or erroneous order of the
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department, the court may award reasonable attorneys' fees. [1987 ¢
109 s 14; 1967 ¢ 233 s 19.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

Application to Yakima river basin trust water rights: RCW 90.38.040.

RCW 90.14.200 Implementation and enforcement of chapter—
Proceedings under RCW 90.14.130 deemed adjudicative—Application of
RCW sections to specific proceedings. (1) All matters relating to the
implementation and enforcement of this chapter by the department of
ecology shall be carried out in accordance with chapter 34.05 RCW, the
Administrative Procedure Act, except where the provisions of this
chapter expressly conflict with chapter 34.05 RCW. Proceedings held
pursuant to RCW 90.14.130 are adjudicative proceedings within the
meaning of chapter 34.05 RCW. Final decisions of the department of
ecology in these proceedings are subject to review in accordance with
chapter 43.21B RCW.

(2) RCW 90.14.130 provides nonexclusive procedures for
determining a relinquishment of water rights under RCW 90.14.160,
90.14.170, and 90.14.180. RCW 90.14.160, 90.14.170, and 90.14.180 may
be applied in, among other proceedings, general adjudication
proceedings initiated under RCW 90.03.110 or 90.44.220: PROVIDED, That
nothing herein shall apply to litigation involving determinations of
the department of ecology under RCW 90.03.290 relating to the
impairment of existing rights. [1989 ¢ 175 s 180; 1979 ex.s. c 216 s
6; 1967 c 233 s 20.]

Effective date—1989 ¢ 175: See note following RCW 34.05.010.

Effective date—Severability—1979 ex.s. c 216: See notes
following RCW 90.03.245.

Application to Yakima river basin trust water rights: RCW 90.38.040.
RCW 90.14.210 Chapter applies to all rights to withdraw
groundwaters. The provisions of this chapter shall apply to all
rights to withdraw groundwaters of the state, whether authorized by
chapter 90.44 RCW or otherwise. [1967 ¢ 233 s 21.]
Application to Yakima river basin trust water rights: RCW 90.38.040.
RCW 90.14.215 Chapter not applicable to trust water rights under
chapter 90.38 or 90.42 RCW. This chapter shall not apply to trust
water rights held or exercised by the department of ecology under
chapter 90.38 or 90.42 RCW. [1991 ¢ 347 s 14.]
Purposes—1991 c 347: See note following RCW 90.42.005.

RCW 90.14.220 No rights to be acquired by prescription or
adverse use. No rights to the use of surface or ground waters of the
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state affecting either appropriated or unappropriated waters thereof
may be acquired by prescription or adverse use. [1967 ¢ 233 s 22.]

Application to Yakima river basin trust water rights: RCW 90.38.040.

RCW 90.14.230 Rules and regulations. The department of ecology
is authorized to promulgate such rules and regulations as are
necessary to carry out the provisions of this chapter. [1987 c 109 s
102; 1967 c 233 s 23.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

Application to Yakima river basin trust water rights: RCW 90.38.040.

RCW 90.14.240 Water rights tracking system account. The water
rights tracking system account is created in the state treasury.
Twenty percent of the fees collected by the department of ecology
according to RCW 90.03.470 must be deposited in the account. Moneys in
the account may be spent only after appropriation. Expenditures from
the account may be used by the department of ecology for the
development, implementation, and management of a water rights tracking
system, including a water rights mapping system and a water rights
database. [2005 ¢ 412 s 3.]

Findings—Intent—2005 c 412: See note following RCW 90.03.470.

RCW 90.14.900 Effective date—1967 c 233. The effective date of
this act is July 1, 1967. [1967 ¢ 233 s 25.]
Application to Yakima river basin trust water rights: RCW 90.38.040.

RCW 90.14.910 Severability—1967 c 233. If any provisions of
this act or the application thereof to any person or circumstance is
held invalid, the act can be given effect without the invalid
provision or application; and to this end the provisions of this act
are declared to be severable. This act shall be liberally construed to

effectuate its purpose. [1967 ¢ 233 s 26.]

Application to Yakima river basin trust water rights: RCW 90.38.040.
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Chapter 90.16 RCW
APPROPRIATION OF WATER FOR PUBLIC AND INDUSTRIAL PURPOSES

Sections

90.16.010 Appropriation by certain water companies.

90.16.020 Appropriation for industrial purposes.

90.16.025 Appropriation for industrial purposes—Procedure.

90.16.030 Right of eminent domain by water power companies.

90.16.040 Right of eminent domain by water power companies—Right of
entry.

90.16.045 Right of eminent domain by water power companies—
Procedure.

90.16.050 Use of water for power development—Annual license fee—

Progress report—Exceptions to the fee schedule—
Ensuring accountability in the programs.
90.16.060 Schedule of fees for claimants of water power—Statement
of claim—Penalties—Excessive claim—Abandonment.
90.16.090 Disposition of fees.
90.16.100 Appropriation of lands by corporations conveying water.
90.16.110 Water for use outside state.
90.16.120 Water for use outside state—Reciprocity.

Use of waters for irrigation, mining, manufacturing, deemed a public
use: State Constitution Art. 21.

RCW 90.16.010 Appropriation by certain water companies. Such
water companies incorporated for the purposes specified in the
preceding section shall have the right to purchase or take possession
of and use and hold such lands and waters for the purposes of the
company, lying without the limits of the city or town intended to be
supplied with water upon making compensation therefor. The mode of
proceeding to obtain possession of such lands for the use of the
company, right-of-way for laying pipes and aqueducts for the use of
the company, when the parties cannot agree shall so far as the same be
applicable be as prescribed in chapter 187: PROVIDED, That nothing
therein contained, shall be so construed, as to authorize the
appropriation of water belonging to any person, unless the owner
thereof shall refuse to supply said town or city with water after
being requested so to do by the town board or city council. [1883 p
45 s 1, subd. 8; Code 1881 s 2448; 1873 p 408 s 28; 1869 p 340 s 30;
RRS s 11570.]

Reviser's note: The language "for the purposes specified in the
preceding section" refers to Code 1881 s 2447 (repealed by 1939 c 143
s 19) which stated in part: ". . . for the purpose of supplying any
cities or towns in this territory, or the inhabitants thereof with
pure and freshwater."

The language "chapter 187" refers to chapter 187 of the Code of
1881 the existing sections of which chapter are codified in chapter
81.36 RCW and RCW 90.16.100; the remaining sections thereof have been
repealed.

Validating—1881 Act: "All persons who have organized themselves

as a corporation under the provisions of this chapter for purposes
other than those enumerated in section 2421, are hereby declared
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incorporate bodies, with all the powers the same as they would enjoy
had they been incorporated for the purposes set forth in section

2421 ." [Code 1881 s 2445.] The language "this chapter" refers to
chapter 185, Code of 1881 which embodied the territorial laws relating
to the formation of corporations; current provisions relating thereto
are codified in Titles 23 and 24 RCW. The language "section 2421"
refers to Code 1881 s 2421 which set forth the purposes for which a
corporation might then be formed. General purposes for which a
corporation may be formed under existing law are codified in Title 23B
RCW; see also Table of Prior Laws following Title 23 RCW digest.

RCW 90.16.020 Appropriation for industrial purposes. Any person
or persons, Or company now incorporated, or that may hereafter become
incorporated under the laws of this state, for the purpose of mining
or manufacturing, shall have the right to purchase or appropriate and
take possession of and divert from its natural channel, and use and
hold the waters of any river, creek or stream in this state that may
be required for the mining and manufacturing purposes of any such
person or persons, corporation or corporations, and to construct all
dams, canals, reservoirs, ditches, pipes, flumes and aqueducts,
suitable and necessary for the controlling, directing and running such
waters to their mines or manufacturing establishments of any such
person or persons, corporation or corporations, where the same may be
intended to be utilized for such purposes: PROVIDED, That no such
appropriation or diversion of the waters of any such river, creek, or
stream, from its natural channel; nor shall any such dam, canal,
reservoir, ditch, pipe, flume or aqueduct, be constructed to the
detriment of any person or persons, corporation or corporations,
occupying the lands or being located below the point or place of such
appropriation or diversion on any such stream or its tributaries, or
above or below such dam, canal, reservoir, ditch, pipe, flume or
aqueduct, or of the owners of the lands, through which the waters run
in the natural course for the deprivation of the same, or the owners
of the land through or upon which such dam, canal, reservoirs, ditch,
pipe, flume or aqueduct, may pass through or over, or be situated
upon, unless Jjust and adequate compensation be previously ascertained
and paid therefor. [Code 1881 Bagley's Supp. p 38-39 s 1; 1879 p 124
s 1; RRS s 11575.]

RCW 90.16.025 Appropriation for industrial purposes—Procedure.
The mode of proceeding to appropriate, take possession of and divert
such waters and to build such dam, canal, ditch, reservoir, pipe,
flume, or aqueduct, as prescribed in RCW 90.16.020, when the parties
cannot agree upon the purchase thereof, shall be the same as
prescribed in chapter four of an act to provide for the formation of
corporations, approved November thirteenth, eighteen hundred and
seventy-three, except that the amount of the benefits accruing to the
residue of the property of the same individual or corporation, by
reason of the use made of that taken, to be estimated by the parties
assessing the damages, shall be deducted from the value of the
property taken. [Code 1881 Bagley's Supp. p 39 s 2; 1879 p 125 s 2.]
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RCW 90.16.030 Right of eminent domain by water power companies.
The right of eminent domain for the purpose of appropriating real
estate is hereby extended to all corporations that are now or that may
hereafter be incorporated under the laws of this state, or of any
state or territory of the United States and doing business in this
state, for the purpose of conveying water by ditches, flumes, pipe
lines, tunnels or any other means for the utilization of water power:
PROVIDED, HOWEVER, That said right of eminent domain shall not be
exercised in respect to any residence or business structure or
structures. [1901 ¢ 143 s 1; RRS s 11572. FORMER PART OF SECTION:
1901 ¢ 143 s 3; RRS s 11574, now codified as RCW 90.16.045.]

RCW 90.16.040 Right of eminent domain by water power companies—
Right of entry. Every corporation that is now or that may hereafter
be incorporated under the laws of this state, or of any other state or
territory of the United States and doing business in this state, for
the purpose of conveying water by ditches, flumes, pipe lines, tunnels
or any other means for the utilization of water power, shall have the
right to enter upon any land between the termini of the proposed
ditches, flumes, pipe lines, tunnels or any other means for the
utilization of water power, for the purpose of examining, locating and
surveying such ditches, flumes, pipe lines, tunnels or any other means
for the utilization of water power, doing no unnecessary damage
thereby. [1901 ¢ 143 s 2; RRS s 11573.]

RCW 90.16.045 Right of eminent domain by water power companies—
Procedure. Every such corporation shall have the right, subject to
the proviso contained in RCW 90.16.030 to appropriate real estate or
other property for a right-of-way for such ditches, flumes, pipe
lines, tunnels or other means of conveying water, and for any other
corporate purposes, in the same manner and under the same procedure as
now is or may be hereafter provided by law in the case of other
corporations authorized by the laws of the state to exercise the right
of eminent domain. [1901 ¢ 143 s 3; RRS s 11574. Formerly RCW
90.16.030, part.]

Eminent domain by corporations: Chapter 8.20 RCW.

RCW 90.16.050 Use of water for power development—Annual license
fee—Progress report—Exceptions to the fee schedule—Ensuring
accountability in the programs. (1) Every person, firm, private or
municipal corporation, or association hereinafter called "claimant",
claiming the right to the use of water within or bordering upon the
state of Washington for power development, shall on or before the
first day of January of each year pay to the state of Washington in
advance an annual license fee, based upon the theoretical water power
claimed under each and every separate claim to water according to the
following schedule:

(a) For projects in operation: For each and every theoretical
horsepower claimed up to and including one thousand horsepower, at the
rate of eighteen cents per horsepower; for each and every theoretical
horsepower in excess of one thousand horsepower, up to and including
ten thousand horsepower, at the rate of three and six-tenths cents per
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horsepower; for each and every theoretical horsepower in excess of ten
thousand horsepower, at the rate of one and eight-tenths cents per
horsepower.

(b) For federal energy regulatory commission projects in
operation that are subject to review for certification under section
401 of the federal clean water act, the following fee schedule applies
in addition to the fees in (a) of this subsection: For each
theoretical horsepower of capacity up to and including one thousand
horsepower, at the rate of thirty-two cents per horsepower; for each
theoretical horsepower in excess of one thousand horsepower, up to and
including ten thousand horsepower, at the rate of six and four-tenths
cents per horsepower; for each theoretical horsepower in excess of ten
thousand horsepower, at the rate of three and two-tenths cents per
horsepower.

(c) To justify the appropriate use of fees collected under (b) of
this subsection, the department of ecology shall submit a progress
report to the appropriate committees of the legislature prior to
December 31, 2009, and biennially thereafter. The progress report
will: (i) Describe how license fees and other funds used for the work
of the licensing program were expended in direct support of the
federal energy regulatory commission licensing process and license
implementation during the current biennium, and expected workload and
full-time equivalent employees for federal energy regulatory
commission licensing in the next biennium. In order to increase the
financial accountability of the licensing, relicensing, and license
implementation program, the report must include the amount of
licensing fees and program funds that were expended on licensing work
associated with each hydropower project. This project-specific program
expenditure list must detail the program costs and staff time
associated with each hydropower project during the time period
immediately prior to license issuance process, the program costs and
staff time deriving from the issuance or reissuance of a license to
each hydropower project, and the program costs and staff time
associated with license implementation after the issuance or
reissuance of a license to a hydropower project. This program cost and
staff time information must be collected beginning July 1, 2016, and
included in biennial reports addressing program years 2016 or later.
The report must also include an estimate of the total workload,
program costs, and staff time for work associated with either
certification under section 401 of the federal clean water act or
license implementation for federally licensed hydropower projects
expected to occur in the next reporting period, or both. In addition,
the report must provide sufficient information to determine that the
fees charged are not for activities already performed by other state
or federal agencies or tribes that have jurisdiction over a specific
license requirement and that duplicative work and expense is avoided;
(ii) include any recommendations based on consultation with the
departments of ecology and fish and wildlife, hydropower project
operators, and other interested parties; and (iii) recognize
hydropower operators that exceed their environmental regulatory
requirements.

(d) The fees required in (b) of this subsection expire June 30,
2029. The biennial program reports submitted by the department of
ecology will serve as a record for considering the extension of the
fee structure in (b) of this subsection.

(2) The following are exceptions to the fee schedule in
subsection (1) of this section:
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(a) For undeveloped projects, the fee shall be at one-half the
rates specified for projects in operation; for projects partly
developed and in operation the fees paid on that portion of any
project that shall have been developed and in operation shall be the
full annual license fee specified in subsection (1) of this section
for projects in operation, and for the remainder of the power claimed
under such project the fees shall be the same as for undeveloped
projects.

(b) The fees required in subsection (1) of this section do not
apply to any hydropower project owned by the United States.

(c) The fees required in subsection (1) of this section do not
apply to the use of water for the generation of fifty horsepower or
less.

(d) The fees required in subsection (1) of this section for
projects developed by an irrigation district in conjunction with the
irrigation district's water conveyance system shall be reduced by
fifty percent to reflect the portion of the year when the project is
not operable.

(e) Any irrigation district or other municipal subdivision of the
state, developing power chiefly for use in pumping of water for
irrigation, upon the filing of a statement showing the amount of power
used for irrigation pumping, is exempt from the fees in subsection (1)
of this section to the extent of the power used for irrigation
pumping.

(3) In order to ensure accountability in the licensing,
relicensing, and license implementation programs of the department of
ecology and the department of fish and wildlife, the departments must
implement the following administrative requirements:

(a) (1) Both the department of ecology and the department of fish
and wildlife must be responsible for producing an annual work plan
that addresses the work anticipated to be completed by each department
associated with federal hydropower licensing and license
implementation.

(ii) Both the department of ecology and the department of fish
and wildlife must assign one employee to each licensed hydropower
project to act as each department's designated licensing and
implementation lead for a hydropower project. The responsibility
assigned by each department to hydropower project licensing and
implementation leads must include resolving conflicts with the license
applicant or license holder and the facilitation of department
decision making related to license applications and license
implementation for the particular hydropower project assigned to a
licensing lead.

(b) The department of ecology and the department of fish and
wildlife must host an annual meeting with parties interested in or
affected by hydropower project licensing and the associated fees
charged under this section. The purposes of the annual meeting must
include soliciting information from interested parties related to the
annual hydropower work plan required by (a) of this subsection and to
the biennial progress report produced pursuant to subsection (1) (c) of
this section.

(c) Prior to the annual meeting required by (b) of this
subsection, the department of fish and wildlife and the department of
ecology must circulate a survey to hydropower licensees soliciting
feedback on the responsiveness of department staff, clarity of staff
roles and responsibilities in the hydropower licensing and
implementation process, and other topics related to the
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professionalism and expertise of department staff assigned to
hydropower project licensing projects. This survey must be designed by
the department of fish and wildlife and the department of ecology
after consulting with hydropower licensees and the results of the
survey must be included in the biennial progress report produced
pursuant to subsection (1) (c) of this section. Prior to the annual
meeting, the department of ecology and the department of fish and
wildlife must analyze the survey results. The departments must present
summarized information based on their analysis of survey results at
the annual meeting for purposes of discussion with hydropower project
licensees. [2022 ¢ 139 s 1; 2016 ¢ 75 s 1; 2007 ¢ 286 s 1; 1929 ¢ 105
s 1; RRS s 11575-1.]

RCW 90.16.060 Schedule of fees for claimants of water power—
Statement of claim—Penalties—Excessive claim—Abandonment. The
license fee herein required shall be paid in advance to the state
department of ecology and shall be accompanied by written statement,
showing the extent of the claim. Said statement shall set forth the
name and address of the claimant, the name of the stream from which
the water is appropriated or claimed for power development, a
description of the forty acres or smallest legal subdivision in which
the point of diversion and point of return are located, the date of
the right as claimed, the maximum amount of water claimed, expressed
in cubic feet per second of time, the total average fall utilized
under such claim, the manner of developing power and the use to which
the power is applied. If the regular flow is supplemented by water
stored in a reservoir, the location of such reservoir, its capacity in
acre feet, and the stream from which it is filled and fed, should be
given, also the date of the right as claimed for storage purposes.

Should any claimant fail or neglect to file such statement within
the time specified, or fail or neglect to pay such fees within the
time specified, the fees due and payable shall be at the schedule
rates set out in RCW 90.16.050, increased twenty-five percent, and the
state shall have preference lien therefor, with interest at the rate
of ten percent per annum from the date of delinguency, upon the
property of claimant used or necessary for use in the development of
the right or claim, together with any improvements erected thereon for
such development, and upon request from the director of ecology the
attorney general shall proceed to foreclose the lien, and collect the
amount due, as herein provided, in the same manner as other liens for
general state and county taxes on real property are foreclosed.

The filing of a claim to water in excess of the amount to which
the claimant is legally entitled shall not operate to vest in such
claimant any right to the use of such excess water, nor shall the
payment of the annual license fees, provided for herein, operate to
vest in any claimant any right to the use of such water beyond the
amount to which claimant is legally entitled. The filing of such
claim, or claims to water shall be conclusive evidence of abandonment
by the claimant of all right to water for power purposes not covered
by the claim, or claims, as filed; and the failure to file statement
and pay the fees, as herein required, for any power site or claim of
power rights on account of riparian ownership within two years after
June 12, 1929, shall be conclusive evidence of abandonment. The amount
of the theoretical horsepower upon which fees shall be paid shall be
computed by multiplying the maximum amount of water claimed, expressed
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in cubic feet per second of time, by the average fall utilized,
expressed in feet, and dividing the product by 8.8. [1988 ¢ 127 s 78;
1929 ¢ 105 s 2; RRS s 11575-2. Formerly RCW 90.16.060, 90.16.070 and
90.16.080.]

Property taxes
lien foreclosure: Chapter 84.64 RCW.
lien of taxes: Chapter 84.60 RCW.

RCW 90.16.090 Disposition of fees. (1) All fees paid under
provisions of this chapter, shall be credited by the state treasurer
to the reclamation account created in RCW 89.16.020 and subject to
legislative appropriation, be allocated and expended by the director
of ecology for:

(a) Investigations and surveys of natural resources in
cooperation with the federal government, or independently thereof,
including stream gaging, hydrographic, topographic, river, underground
water, mineral and geological surveys; and

(b) Expenses associated with staff at the departments of ecology
and fish and wildlife working on federal energy regulatory commission
relicensing and license implementation.

(2) Unless otherwise required by the omnibus biennial
appropriations acts, the expenditures for these purposes must be
proportional to the revenues collected under RCW 90.16.050(1). [2007
c 286 s 2; 1988 ¢ 127 s 79; 1973 ¢ 106 s 39; 1939 ¢ 209 s 1; 1929 c
105 s 3; RRS s 11575-3.]

RCW 90.16.100 Appropriation of lands by corporations conveying
water. All corporations, authorized to do business in the state, and
who have been, or may hereafter be organized, for the purpose of
erecting and maintaining flumes and aqueducts to convey water for
consumption or for mining, irrigation, milling or other industrial
purposes, shall have the same right to appropriate lands for necessary
corporate purposes, and under the same regulations and instructions as
are provided for other corporations; and such corporations organized
for such purposes, in order to carry out the object of their
incorporation, are authorized to take and use any water not otherwise
legally appropriated. [Code 1881 s 2472; 1879 p 134 s 1; RRS s
11576.]

RCW 90.16.110 Water for use outside state. Whenever the use of
water shall be necessary for domestic, manufacturing, irrigation, or
in interstate transportation at or for any incorporated or
unincorporated city, town, village or hamlet situated partly in
Washington and partly in an adjoining state or where any city, town,
village or hamlet is incorporated on one side of the state line and
there are inhabitants living in adjacent and contiguous territory on
the other side, it shall be lawful for any person, association or
corporation to locate, appropriate, divert and deliver any of the
unappropriated public waters of this state necessary for the use of
such city, town, village or hamlet and the inhabitants thereof and
those residing in and embracing such contiguous territory both within
this state and such adjoining state; and locations may be made and
authority is hereby granted for such purpose the same as for any other
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appropriation within the state and a diversion and delivery for such
purpose shall have the same force and effect as if made for use wholly
within this state and any appropriation, diversion or use heretofore
made for such purpose shall be deemed as valid and legal as if made
for a use wholly within this state and priority thereof shall date
from the appropriation and diversion the same as if it had been made
for use wholly within this state. [1919 ¢ 41 s 1; RRS s 11577.]

RCW 90.16.120 Water for use outside state—Reciprocity. The
provisions of *this act shall not apply to any territory or the
inhabitants thereof situated or located in any adjoining state which
does not by its laws, usages or legal regulations grant similar or
reciprocal rights, privileges and opportunities to this state and its
inhabitants and adjacent and contiguous territory whether incorporated
or unincorporated as in *this act specified. [1919 ¢ 41 s 2; RRS s
11578.]

*Reviser's note: "this act" [1919 ¢ 41], is codified in RCW
90.16.110 and 90.16.120.
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Chapter 90.22 RCW
MINIMUM WATER FLOWS AND LEVELS

Sections

90.22.010 Establishment of minimum water flows or levels—Authorized
—Purposes.

90.22.020 Establishment of minimum water flows or levels—Hearings—

Notice—Rules.
90.22.030 Existing water and storage rights—Right to divert or
store water.

90.22.040 Stockwatering requirements.
90.22.050 Civil penalties.
90.22.060 Instream flow evaluations—Statewide list of priorities—

Salmon impact.

RCW 90.22.010 Establishment of minimum water flows or levels—
Authorized—Purposes. The department of ecology may establish minimum
water flows or levels for streams, lakes or other public waters for
the purposes of protecting fish, game, birds or other wildlife
resources, or recreational or aesthetic values of said public waters
whenever it appears to be in the public interest to establish the
same. In addition, the department of ecology shall, when requested by
the department of fish and wildlife to protect fish, game or other
wildlife resources under the jurisdiction of the requesting state
agency, or if the department of ecology finds it necessary to preserve
water quality, establish such minimum flows or levels as are required
to protect the resource or preserve the water quality described in the
request or determination. Any request submitted by the department of
fish and wildlife shall include a statement setting forth the need for
establishing a minimum flow or level. When the department acts to
preserve water quality, it shall include a similar statement with the
proposed rule filed with the code reviser. This section shall not
apply to waters artificially stored in reservoirs, provided that in
the granting of storage permits by the department of ecology in the
future, full recognition shall be given to downstream minimum flows,
if any there may be, which have theretofore been established
hereunder. [1997 ¢ 32 s 4; 1994 ¢ 264 s 86; 1988 ¢ 47 s 6. Prior:
1987 ¢ 506 s 96; 1987 c 109 s 103; 1969 ex.s. c 284 s 3.]

Application—1988 c 47: See note following RCW 90.54.030.

Legislative findings and intent—1987 c 506: See note following
RCW 77.04.020.

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 c 109: See notes following RCW 43.21B.001.

Severability—1969 ex.s. c 284: See note following RCW 90.48.290.
RCW 90.22.020 Establishment of minimum water flows or levels—
Hearings—Notice—Rules. Flows or levels authorized for establishment

under RCW 90.22.010, or subsequent modification thereof by the
department shall be provided for through the adoption of rules. Before

Certified on 7/12/2024 Combined Chapter 90.22 RCW Page 1



the establishment or modification of a water flow or level for any
stream or lake or other public water, the department shall hold a
public hearing in the county in which the stream, lake, or other
public water is located. If it is located in more than one county the
department shall determine the location or locations therein and the
number of hearings to be conducted. Notice of the hearings shall be
given by publication in a newspaper of general circulation in the
county or counties in which the stream, lake, or other public waters
is located, once a week for two consecutive weeks before the hearing.
The notice shall include the following:

(1) The name of each stream, lake, or other water source under
consideration;

(2) The place and time of the hearing;

(3) A statement that any person, including any private citizen or
public official, may present his or her views either orally or in
writing.

Notice of the hearing shall also be served upon the
administrators of the departments of social and health services,
natural resources, fish and wildlife, and transportation. [1994 ¢ 2064
s 87; 1987 c 506 s 97; 1985 c 196 s 1; 1984 ¢ 7 s 384; 1969 ex.s. c
284 s 4.]

Legislative findings and intent—1987 c 506: See note following
RCW 77.04.020.

Severability—1969 ex.s. c 284: See note following RCW 90.48.290.

RCW 90.22.030 Existing water and storage rights—Right to divert
or store water. The establishment of levels and flows pursuant to RCW
90.22.010 shall in no way affect existing water and storage rights and
the use thereof, including but not limited to rights relating to the
operation of any hydroelectric or water storage reservoir or related
facility. No right to divert or store public waters shall be granted
by the department of ecology which shall conflict with regulations
adopted pursuant to RCW 90.22.010 and 90.22.020 establishing flows or
levels. All regulations establishing flows or levels shall be filed in
a "Minimum Water Level and Flow Register" of the department of
ecology. [1988 c 127 s 81; 1969 ex.s. c 284 s 5.]

Severability—1969 ex.s. c 284: See note following RCW 90.48.290.

RCW 90.22.040 Stockwatering requirements. Tt shall be the
policy of the state, and the department of ecology shall be so guided
in the implementation of RCW 90.22.010 and 90.22.020, to retain
sufficient minimum flows or levels in streams, lakes or other public
waters to provide adequate waters in such water sources to satisfy
stockwatering requirements for stock on riparian grazing lands which
drink directly therefrom where such retention shall not result in an
unconscionable waste of public waters. The policy hereof shall not
apply to stockwatering relating to feed lots and other activities
which are not related to normal stockgrazing land uses. [1987 ¢ 109 s
104; 1969 ex.s. c 284 s 6.]
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Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

Severability—1969 ex.s. c 284: See note following RCW 90.48.290.

RCW 90.22.050 Civil penalties. See RCW 90.03.600.

RCW 90.22.060 Instream flow evaluations—Statewide list of
priorities—Salmon impact. By December 31, 1993, the department of
ecology shall, in cooperation with the Indian tribes, and the
department of fish and wildlife, establish a statewide list of
priorities for evaluation of instream flows. In establishing these
priorities, the department shall consider the achievement of wild

salmonid production as its primary goal. [1998 ¢ 245 s 172; 1993
sp.s. ¢ 4 s 13.]

Findings—Grazing lands—1993 sp.s. c 4: See RCW 79.13.600.
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Chapter 90.24 RCW
REGULATION OF OUTFLOW OF LAKES

Sections

90.24.010 Petition to regulate flow—Order—Exceptions.

90.24.020 Contents of petition.

90.24.030 Title of petition—Service of petition and order—Notice.
90.24.040 Hearing on petition—Order—Continuing jurisdiction.
90.24.050 Devices to protect the fish—Cost—Special fund.
90.24.060 Installation of devices.

90.24.066 Jurisdiction over weed control.

90.24.070 Appellate review.

RCW 90.24.010 Petition to regulate flow—Order—Exceptions. Ten
or more owners of real property abutting on a lake may petition the
superior court of the county in which the lake is situated, for an
order to provide for the regulation of the outflow of the lake in
order to maintain a certain water level therein. If there are fewer
than ten owners, a majority of the owners abutting on a lake may
petition the superior court for such an order. The court, after notice
to the department of fish and wildlife and a hearing, is authorized to
make an order fixing the water level thereof and directing the
department of ecology to regulate the outflow therefrom in accordance
with the purposes described in the petition. This section shall not
apply to any lake or reservoir used for the storage of water for
irrigation or other beneficial purposes, or to lakes navigable from
the sea. [1999 ¢ 162 s 1; 1985 c 398 s 28; 1959 ¢ 258 s 1; 1939 ¢ 107
s 2; RRS s 7388-1.]

Effective date—1985 ¢ 398: "Sections 28 through 30 of this act
shall take effect January 1, 1986." [1985 c 398 s 31.]

Lake and beach management districts: Chapter 36.61 RCW.

RCW 90.24.020 Contents of petition. Such petition shall contain
a complete description of the property surrounding said lake with the
number of front feet contained in each tract with the name of the
owner thereof and his or her address together with a brief statement
of the reasons and necessity for such application; that the level
sought to be established will in no wise interfere with the
navigability of said lake or in any manner affect or interfere with
fish or game fish which may be then contained or may thereafter be
deposited in said lake, but that in order to protect fish or game fish
in said lake the construction of fish ladders or other devices may be
required to conserve and protect such fish or game fish, then in that
event the property owners to be benefited by the establishment of said
water level in such lake shall be required to pay the cost thereof, in
proportion to lineal feet of water front owned by each. [2013 c 23 s
609; 1939 c 107 s 3; RRS s 7388-2.]

RCW 90.24.030 Title of petition—Service of petition and order—
Notice. The petition shall be entitled "In the matter of fixing the
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level of Lake . . in . . county, Washington", and
shall be filed w1th the clerk of the court and a copy thereof,
together with a copy of the order fixing the time for hearing the
petition, shall be served on each owner of property abutting on the
lake, not less than ten days before the hearing. Like copies shall
also be served upon the director of fish and wildlife and the director
of ecology. The copy of the petition and of the order fixing time for
hearing shall be served in the manner provided by law for the service
of summons in civil actions, or in such other manner as may be
prescribed by order of the court. For the benefit of every riparian
owner abutting on a stream or river flowing from such lake, a copy of
the notice of hearing shall be published at least once a week for two
consecutive weeks before the time set for hearing in a newspaper in
each county or counties wherein located, said notice to contain a
brief statement of the reasons and necessity for such application.
[1994 ¢ 264 s 88; 1988 ¢ 36 s ©67; 1987 ¢ 109 s 105; 1963 c 243 s 1;
1959 ¢ 258 s 2; 1947 ¢ 210 s 1; 1939 ¢ 107 s 4; Rem. Supp. 1947 s
7388-3.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.24.040 Hearing on petition—Order—Continuing
jurisdiction. At the hearing evidence shall be introduced in support
of the petition and all interested parties may be heard for or against
it. The court shall make findings and conclusions and enter an order
granting or refusing the petition, and if the petition is granted,
shall fix the water level to be maintained and direct the department
of ecology to regulate and control the outflow of the lake so as to
properly maintain the water level so far as practicable within maximum
and minimum limits when the proper control devices are installed:
PROVIDED, That the court shall have continuing jurisdiction after a
petition is once granted and shall, upon subsequent petition filed and
heard in accordance with the preceding sections, make such further
findings and conclusions and enter such further orders as are
necessary to accomplish fully the objectives sought in the initial
petition: AND PROVIDED FURTHER, That shall the court find any such
riparian owners abutting on a stream or river flowing from such lake
be adversely affected in any way by the granting of such a petition,
such petition shall be refused. [1985 ¢ 398 s 29; 1959 c 258 s 3;
1939 ¢ 107 s 5; RRS s 7388-4.]

Effective date—1985 ¢ 398: See note following RCW 90.24.010.

RCW 90.24.050 Devices to protect the fish—Cost—Special fund.
In the event the court shall find that to protect fish and game fish
in said lake that fish ladders or other devices should be constructed
therein or that other construction shall be necessary in order to
maintain the determined lake level, the court shall find the proper
device to be constructed, the probable cost thereof and by its order
and judgment shall apportion the cost thereof among the persons whose
property abuts on said lake in proportion to the lineal feet of
waterfront owned by each, which sum so found shall constitute a lien
against said real property and shall be paid to the county treasurer
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and by him or her placed in a special fund to be known as

"Lake . . . . . . Improvement Fund." The director of ecology shall
appoint a suitable person to be compensated by the property owners to
regulate the determined level as decreed by the court. [2013 c 23 s

0610; 1988 c 127 s 82; 1939 ¢ 107 s 6; RRS s 7388-5.]

RCW 90.24.060 1Installation of devices. Such improvement or
device in said lake for the protection of the fish and game fish
therein shall be installed by and under the direction of the board of
county commissioners of said county with the approval of the
respective directors of the department of fish and wildlife and the
department of ecology of the state of Washington and paid for out of
the special fund provided for in RCW 90.24.050. [1994 ¢ 264 s 89;
1988 ¢ 36 s 68; 1987 ¢ 109 s 106. Prior: 1939 c 107 s 7; RRS s
7388-6.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.24.066 Jurisdiction over weed control. A superior court
may continue its jurisdiction over weed control in those lakes that
had been under the court's jurisdiction for such purposes prior to
July 28, 1985. The continuing jurisdiction of a superior court for
such weed control purposes shall be subject to the provisions of
chapter 90.24 RCW in the same manner as the continuing jurisdiction of
a superior court over the maintenance of lake water levels.

The superior court shall hold hearings under RCW 90.24.040
whenever subsequent petitions are filed with it concerning weed
control on a lake over which it has continuing jurisdiction for weed
control purposes. If the court finds that the weed control proposals
are in the best interests of the abutting property owners, it shall
determine what measures should be taken to accomplish these
objectives, the probable annual cost thereof, and by its order
apportion the cost among the persons whose property abuts on the lake
in proportion to the lineal feet of waterfront owned by each, which
sum shall constitute a lien against the real property. Payments of
these sums shall be made to the county treasurer who shall place these
payments into a special fund to be known as "Lake . . . . . . weed
removal fund." The court shall appoint a suitable person, to be
compensated by the property owners, to undertake weed control
activities as decreed by the court. [1988 ¢ 133 s 1.]

RCW 90.24.070 Appellate review. Any person aggrieved by the
order of judgment of the superior court may seek appellate review in
the same manner as in other civil actions. [1988 ¢ 202 s 93; 1971 c
81 s 177; 1939 ¢ 107 s 8; RRS s 7388-7.]

Severability—1988 c 202: See note following RCW 2.24.050.
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Chapter 90.28 RCW
MISCELLANEOUS RIGHTS AND DUTIES

Sections

90.28.010 Right to back and hold waters over roads, streets, and
alleys—Procedure.

90.28.020 Right to back and hold waters over roads, streets, and
alleys—Relocation—Acquisition of rights—Abandonment.

90.28.040 Limitation on number of irrigation ditches across land.
90.28.160 Fencing across streams.
90.28.170 Dams across streams.

RCW 90.28.010 Right to back and hold waters over roads, streets,
and alleys—Procedure. The department of transportation may, in its
sole discretion, grant to any person or corporation the right,
privilege, and authority to perpetually back and hold the waters of
any lake, river, stream, slough, or other body of water, upon or over
any state, county, or permanent highway or road, or any street or
alley within the limits of any town, or any part thereof, and overflow
and inundate the same whenever the director of ecology deems it
necessary for the purpose of erecting, constructing, maintaining, or
operating any water power plant, reservoir, or works for impounding
water for power purposes, irrigation, mining, or other public use and
shall so certify to the department of transportation. The decision of
the department of transportation, in the absence of bad faith,
arbitrary, capricious, or fraudulent action, is conclusive. But the
right shall not be granted until it has been heretofore or is
hereafter determined in a condemnation suit instituted by the person
or corporation desiring to obtain the right or rights in the county
wherein is situated that part of the road, highway, street, or alley
so to be affected that the use for which the grant is sought is a
public use, nor until there is filed with the clerk of the court in
which the order or decree of public use was entered a bond or
undertaking signed by the person or corporation seeking the grant,
executed by a surety company authorized to do business in this state,
conditioned to pay all costs and expenses of every kind and
description connected with and incident to the relocation and
reconstruction of any such highway, road, street, or alley, the same
to be of substantially the same type and grade of construction as that
of the highway, road, street, or alley to be overflowed or inundated,
including any such relocation, reconstruction, and maintenance costs
and expenses as may arise within a period of eighteen months after the
new highway, road, street, or alley has been opened in its entirety to
public travel, and also including any and all damages for which the
state, county, city, or town may be liable because of the vacation of
any such highway, road, street, or alley and the relocation thereof in
the manner provided herein and to save harmless the state, county,
city, or town from the payment of the same or any part thereof. The
bond shall be in a penal sum of double the estimated amount of the
expenses, costs, and damages referred to above. In the case of a state
highway the estimate shall be made by the department of
transportation. In case of a county road or permanent highway the
estimate shall be made by the county legislative authority, and in the
case of a street or alley of a town the estimate shall be made by the
city or town council. The bond shall be approved by the department of
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transportation when the road to be affected is a state highway, and in
all other cases by a judge of the superior court in which the order or
decree of public use was entered. In the condemnation suit the state
of Washington shall be made a party defendant when the road affected
is a state highway. If the road is a county road or permanent highway
the county in which the road or permanent highway is situated shall be
made a party defendant, and when any street or alley in any town is
affected the city or town shall be made a party defendant. Any person
or corporation may acquire the right to overflow as against the owner
of the fee in any such highway, road, street, or alley by making the
owner of the fee or of any part thereof a party defendant in the
condemnation suit provided for herein or by instituting a separate
condemnation suit against any such owner. The damages sustained by any
such owner as a result of the overflow of any such highway, road,
street, or alley shall be determined as in other condemnation cases,
separate and apart from any damage sustained by the state, county,
city, or town. [1994 ¢ 81 s 87; 1984 ¢ 7 s 385; 1929 ¢ 154 s 1; 1927
c 202 s 1; RRS s 7354-1.]

Eminent domain by corporations: Chapter 8.20 RCW.

Private ways of necessity: Chapter 8.24 RCW.

RCW 90.28.020 Right to back and hold waters over roads, streets,
and alleys—Relocation—Acquisition of rights—Abandonment. It shall
be the duty of the department of transportation, if the road to be
affected shall be a state highway, or of the county legislative
authority of the county in which such road is located, if the road to
be affected shall be a county road, or permanent highway, or of the
council of any town in which the road is located, if the road to be
affected shall be a street or alley, within thirty days after entry of
said order or decree of public use and the filing of the bond
mentioned in RCW 90.28.010, to enter an appropriate order or
resolution directing the relocation and reestablishment and completion
forthwith of such highway, road, street or alley in place of that so
to be overflowed or inundated, and promptly thereafter to acquire all
property and rights-of-way necessary therefor, instituting and
diligently prosecuting such condemnation suits as may be necessary in
order to secure such property and rights-of-way. The decision of the
committee, board or council as to relocation and reestablishment set
forth in such order or resolution shall be final and conclusive as to
all matters and things set forth therein, including the question of
public use and necessity in any and all condemnation suits to be
brought under RCW 90.28.010 and 90.28.020. After the reestablishment
and relocation of any such highway, road, street or alley and the
construction and opening thereof in its entirety to public travel and
the signing of the grant authorized in RCW 90.28.010, the state
highway, county road or permanent highway, street or alley or such
part thereof described in said grant shall be deemed to be abandoned
and thereafter cease to be a highway, road, street or alley. [1994 ¢
81 s 88; 1927 ¢ 202 s 2; RRS s 7354-2.]

Eminent domain by corporations: Chapter 8.20 RCW.

Private ways of necessity: Chapter 8.24 RCW.
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RCW 90.28.040 Limitation on number of irrigation ditches across
land. No tract or parcel of improved or occupied land in this state
shall, without the written consent of the owner thereof, be subjected
to the burden of two or more irrigating ditches constructed for the
purpose of conveying water through said property to lands adjoining or
beyond the same, when the same object can feasibly and practicably be
attained by uniting and conveying all the water necessary to be
conveyed through such property in one ditch. [1890 p 717 s 39; RRS s
7401.]

RCW 90.28.160 Fencing across streams. Owners of land or their
agents shall have the right to fence across all unmeandered streams at
any time when such streams are not used for a public highway, or by
making a fence that will not be an obstruction. [1891 ¢ 120 s 3; no
RRS. ]

RCW 90.28.170 Dams across streams. There is hereby granted to
persons, firms and corporations organized among other things, for
irrigation and power purposes, the right to construct and maintain
dams and works incident thereto over, upon and across the beds of the
rivers of the state of Washington in connection with such power and
irrigation purposes, and there is hereby granted to such persons,
firms and corporations an easement over, upon and across the beds of
such rivers for such purposes. Such easement shall be limited however,
to so much of the beds of such rivers as may be reasonably convenient
and necessary for such uses. All such dams and works shall be
completed within five years after the commencement of construction
work upon the same. The rights and privileges granted by this section
shall inure to the benefit of such persons, firms or corporations from
the date of the commencement of construction work upon such dams and
works incident thereto, and such construction work shall be diligently
prosecuted to completion, and the rights, privileges and easements
granted by this section shall continue so long as the same shall be
utilized by the grantees for the purposes herein specified, and the
failure to maintain and use such dams and works after the same shall
have been constructed, for a continuous period of two years, shall
operate as a forfeiture of all the rights hereby granted and the same
shall revert to the state of Washington: PROVIDED, That nothing in
this section shall be construed in such a way as to interfere with the
use of said rivers for navigation purposes, and all of such rights,
privileges and easements granted hereby shall be subject to the
paramount control of such rivers for navigation purposes by the United
States: AND, PROVIDED FURTHER, That the use and enjoyment of the
grants and privileges of this section shall not interfere with the
lawful and rightful diversion of the waters of said rivers by other
parties under water appropriations in existence at the time any such
persons, firms or corporations shall avail themselves of the benefits
and privileges of this section, but no such persons, firms or
corporations shall have any right to construct any such dams or works
over, upon or across the land between ordinary high water and extreme
low water of any river of this state without first having acguired the
right to do so from the owner or owners of the lands adjoining the
land between ordinary high water and extreme low water over or across
which said dam or works are constructed. [1911 ¢ 95 s 1; RRS s 7416.]
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Reviser's note: For later enactment, see chapter 90.03 RCW.

Height of dams on tributaries of Columbia river: Chapter 77.55 RCW.
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Chapter 90.36 RCW
ARTESIAN WELLS

Sections
90.36.010 Right-of-way to wells.
90.36.020 Flow limited during certain period—Exceptions.

90.36.030 Capping well—Exceptions.
90.36.040 Right of neighboring owner to cap well—Lien.
90.36.050 Penalty—1901 c 121.

Aquifer protection areas: Chapter 36.36 RCW.

RCW 90.36.010 Right-of-way to wells. Any person who may be
entitled to water from any artesian well shall have the right to
condemn the right-of-way for a ditch to convey such water for the
purpose of irrigation over the lands intervening between such well and
the place where the party owning such water wishes to use the same,
and such right-of-way may be condemned sufficient for the purposes of
conveying the water, together with the right of ingress and egress, to
construct, maintain and repair said ditch, *as is hereinafter provided
for in this act. [1890 p 711 s 18; RRS s 7403.]

*Reviser's note: The language "as is hereinafter provided for in
this act" refers to 1889-90 pp 706-728 ss 1-67 which has since been
repealed with the exception of those sections now codified as RCW
90.28.030 and 90.28.040. Compare the provisions of later enactment in
chapter 90.03 RCW.

RCW 90.36.020 Flow limited during certain period—Exceptions.
It shall be unlawful for any person, firm, corporation or company
having possession or control of any artesian well within the state,
whether as contractor, owner, lessee, agent or manager, to allow or
permit water to flow or escape from such well between the fifteenth
day of October in any year and the fifteenth day of March next
ensuing; PROVIDED, That *this act shall only apply to sections and
communities wherein the use of water for the purpose of irrigation is
necessary or customary; and PROVIDED FURTHER, That nothing herein
contained shall prevent or prohibit the use of water from any such
well between said fifteenth day of October and the fifteenth day of
March next ensuing, for household, stock and domestic purposes only,
water for said last named purposes to be taken from such well through
a three-quarters inch stop and waste cock to be inserted in the piping
of such well for that purpose. [1929 ¢ 138 s 1; 1901 ¢ 121 s 1; RRS s
7404 . ]

*Reviser's note: "this act" refers to 1901 ¢ 121 codified in RCW
90.36.020 through 90.36.050.

RCW 90.36.030 Capping well—Exceptions. It shall be the duty of
every person, firm, corporation or company having possession or
control of any artesian well, as provided in RCW 90.36.020, to
securely cap the same over on or before the fifteenth day of October
in each and every year in such manner as to prevent the flow or escape
of water therefrom, and to keep the same securely capped and prevent
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the flow or escape of water therefrom until the fifteenth day of March
next ensuing; PROVIDED, HOWEVER, It shall and may be lawful for any
such person, firm, corporation or company to insert a three-quarters
inch stop and waste cock in the piping of such well, and to take and
use water therefrom through such stop and waste cock at any time for
household, stock, or domestic purposes, but not otherwise. [1929 ¢
138 s 2; 1901 ¢ 121 s 2; RRS s 7405.]

RCW 90.36.040 Right of neighboring owner to cap well—Lien.
Whenever any person, firm, corporation or company in possession or
control of an artesian well shall fail to comply with the provisions
of *this act, any person, firm, corporation or company lawfully in the
possession of land situate adjacent to or in the vicinity or
neighborhood of such well and within five miles thereof may enter upon
the land upon which such well is situate, and take possession of such
from which water is allowed to flow or escape in violation of the
provisions of RCW 90.36.020, and cap such well and shut in and secure
the flow or escape of water therefrom, and the necessary expenses
incurred in so doing shall constitute a lien upon said well, and a
sufficient quantity of land surrounding the same for the convenient
use and operation thereof, which lien may be foreclosed in a civil
action in any court of competent jurisdiction, and the court in any
such case shall allow the plaintiff a reasonable attorney's fee to be
taxed as a part of the cost. This shall be in addition to the penalty
provided for in RCW 90.36.050. [1901 ¢ 121 s 4; RRS s 7407.]

*Reviser's note: "this act," see note following RCW 90.36.020.

RCW 90.36.050 Penalty—1901 ¢ 121. Any person whether as owner,
lessee, agent or manager having possession or control of any such
well, violating the provisions of *this act shall be deemed guilty of
a misdemeanor and upon conviction thereof, shall be fined in any sum
not exceeding two hundred dollars for each and every such offense, and
the further sum of two hundred dollars for each ten days during which
such violation shall continue. [1901 ¢ 121 s 3; RRS s 7406.]

*Reviser's note: "this act," see note following RCW 90.36.020.
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Chapter 90.38 RCW
YAKIMA RIVER BASIN WATER RIGHTS

Sections

90.38.005 Findings—Purpose.
90.38.010 Definitions.

90.38.020 Acquisition or donation of trust water rights.
90.38.030 Water conservation projects—Contracts for financial
assistance.

90.38.040 Trust water rights program.
90.38.050 Rules.

90.38.060 Integrated water resource management plan.

90.38.070 Yakima integrated plan implementation account.

90.38.080 Yakima integrated plan implementation taxable bond
account.

90.38.090 Yakima integrated plan implementation revenue recovery
account.

90.38.100 Report to the legislature and governor.

90.38.110 Construction of a water supply project—Prior review by

the state of Washington water research center.
90.38.120 Legislative intent—Cost to implement the integrated plan.
90.38.130 Authorization to purchase land—Management and disposal of

land.

90.38.900 Existing policies not replaced.

90.38.901 Transfer of rights between irrigation districts not
intended.

90.38.902 Existing rights not impaired.

RCW 90.38.005 Findings—Purpose. (1) The legislature finds
that:

(a) Under present physical conditions in the Yakima river basin
there is an insufficient supply of ground and surface water to satisfy
the present needs of the basin, and that the general health, welfare,
and safety of the people of the Yakima river basin depend upon the
conservation, management, development, and optimum use of all the
basin's water resources;

(b) The future competition for water among municipal, domestic,
industrial, agricultural, and instream water interests in the Yakima
river basin will be intensified by continued population growth, and by
changes in climate and precipitation anticipated to reduce the basin's
snow pack and thereby reduce the total water supply available to
existing water users, instream flows, and carryover storage;

(c) To address the challenges described in this subsection,
congress has enacted several bills to promote Yakima river basin water
enhancement, each of which was urged for enactment by this state, the
United States has completed a study of ways to provide needed waters
through improvements of the federal water project presently existing
in the Yakima river basin, and federal, tribal, state, and local
cooperators have developed an integrated water resource management
plan for improving water supply, habitat, and streamflow conditions in
the Yakima river basin;

(d) As part of the Yakima river basin water enhancement project,
the United States department of the interior's bureau of reclamation
is now seeking funding to support implementation of the integrated
water resource management plan for the Yakima river basin, which was
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jointly prepared by the Washington state department of ecology and the
United States bureau of reclamation and published in a final
programmatic environmental impact statement in March 2012;

(e) The interests of the state will be served by developing
programs, in cooperation with the United States and the various water
users in the basin, that increase the overall ability to manage basin
waters in order to better satisfy both present and future needs for
water in the Yakima river basin;

(f) The interests of the state will also be served through
coordination of federal and state policies and procedures in order to
develop and implement projects within the framework of the integrated
water resource management plan for the Yakima river basin. The pace of
integrated plan implementation over the long term depends upon
adequate funding and is subject to the availability of amounts
appropriated for this purpose;

(g) The current real estate market provides opportunities to
acquire community forestlands that are useful for protecting and
enhancing watershed function at affordable prices;

(h) Although significant benefits are anticipated to result from
the implementation of the Yakima integrated plan, in light of its
substantial costs and the state's limited capacity to absorb them
within existing resources, there is a need to identify and evaluate
potential new state and local revenue sources to assist in paying the
state and local share of implementation costs.

(2) It is the purpose of this chapter, consistent with these
findings, to:

(a) Improve the ability of the state to work with the United
States and various water users of the Yakima river basin in a program
designed to satisfy both existing rights, and other presently unmet as
well as future needs of the basin;

(b) Establish legislative intent to promote timely and effective
implementation of the integrated plan in the Yakima river basin, and
to promote the aggressive pursuit of water supply solutions that
provide concurrent benefits to both instream and out-of-stream uses in
the Yakima river basin as rapidly as possible; and

(c) Take advantage of affordable real estate prices to acquire
community forestlands that are useful for protecting and enhancing
watershed function.

(3) The provisions of this chapter apply only to waters of the
Yakima river basin. [2013 2nd sp.s. c¢c 11 s 1; 1989 c 429 s 1.]

RCW 90.38.010 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly requires
otherwise.

(1) "Department" means the department of ecology.

(2) "Integrated plan" means the Yakima river basin integrated
water resource management plan developed through a consensus-based
approach by a diverse work group of representatives of the Yakama
Nation, federal, state, county, and city governments, environmental
organizations, and irrigation districts, which is to be implemented
consistent with congressional Yakima river basin water enhancement
project enactments and for which the final programmatic environmental
impact statement was made available for review through public notice
published in the federal register (77 FR 12076 (2012)).

(3) "Net water savings" means the amount of water that through
hydrological analysis is determined to be conserved and usable for
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other purposes without impairing existing water rights, reducing the
ability to deliver water, or reducing the supply of water that
otherwise would have been available to other water users.

(4) "Trust water right" means that portion of an existing water
right, constituting net water savings, that is no longer required to
be diverted for beneficial use due to the installation of a water
conservation project that improves an existing system. The term "trust
water right" also applies to any other water right acquired by the
department under this chapter for management in the Yakima river basin
trust water rights program.

(5) "Water conservation project" means any project funded to
further the purposes of this chapter and that achieves physical or
operational improvements of efficiency in existing systems for
diversion, conveyance, or application of water under existing water
rights.

(6) "Water supply facility permit and funding milestone” means a
date prior to June 30, 2025, when required permits have been approved,
and funding has been secured to begin construction on one or more
water supply facilities designed to provide at least two hundred
fourteen thousand acre feet of water to be used for instream and out-
of-stream uses.

(7) "Yakima river basin water enhancement project" means a series
of congressional enactments, originally initiated by the United States
congress in 1979 under P.L. 96-162, with subsequent federal
implementing legislation being passed in 1984 under section 109 of
P.L. 98-381 to promote fish passage improvements, and in 1994 under
P.L. 103-434, as amended by P.L. 105-62 in 1997 and P.L. 106-372 in
2000, to promote water conservation, water supply, habitat, and stream
enhancement improvements in the Yakima river basin. [2013 2nd sp.s. c
11 s 2; 1989 ¢ 429 s 2.]

RCW 90.38.020 Acquisition or donation of trust water rights.

(1) (a) The department may acquire water rights, including but not
limited to storage rights, by purchase, lease, gift, or other
appropriate means other than by condemnation, from any person or
entity or combination of persons or entities. Once acquired, such
rights are trust water rights. A water right acquired by the state
that is expressly conditioned to limit its use to instream purposes
shall be administered as a trust water right in compliance with that
condition.

(b) If the holder of a right to water from a body of water
chooses to donate all or a portion of the person's water right to the
trust water system to assist in providing instream flows on a
temporary or permanent basis, the department shall accept the donation
on such terms as the person may prescribe as long as the donation
satisfies the requirements of subsection (4) of this section and the
other applicable requirements of this chapter and the terms prescribed
are relevant and material to protecting any interest in the water
right retained by the donor. Once accepted, such rights are trust
water rights within the conditions prescribed by the donor.

(2) The department may make such other arrangements, including
entry into contracts with other persons or entities as appropriate to
ensure that trust water rights acquired in accordance with this
chapter can be exercised to the fullest possible extent.

(3) The trust water rights may be acquired on a temporary or
permanent basis.

Certified on 7/12/2024 Combined Chapter 90.38 RCW Page 3



(4) A water right donated under subsection (1) (b) of this section
shall not exceed the extent to which the water right was exercised
during the five years before the donation nor may the total of any
portion of the water right remaining with the donor plus the donated
portion of the water right exceed the extent to which the water right
was exercised during the five years before the donation. A water right
holder who believes his or her water right has been impaired by a
trust water right donated under subsection (1) (b) of this section may
request that the department review the impairment claim. If the
department determines that exercising the trust water right resulting
from the donation or exercising a portion of that trust water right
donated under subsection (1) (b) of this section is impairing existing
water rights in violation of RCW 90.38.902, the trust water right
shall be altered by the department to eliminate the impairment. Any
decision of the department to alter or not alter a trust water right
donated under subsection (1) (b) of this section is appealable to the
pollution control hearings board under RCW 43.21B.230. A donated water
right's status as a trust water right under this subsection is not
evidence of the wvalidity or quantity of the water right.

(5) Any water right conveyed to the trust water right system as a
gift that is expressly conditioned to limit its use to instream
purposes shall be managed by the department for public purposes to
ensure that it qualifies as a gift that is deductible for federal
income taxation purposes for the person or entity conveying the water
right.

(6) If the department acquires a trust water right by lease, the
amount of the trust water right shall not exceed the extent to which
the water right was exercised during the five years before the
acquisition was made nor may the total of any portion of the water
right remaining with the original water right holder plus the portion
of the water right leased by the department exceed the extent to which
the water right was exercised during the five years before the
acquisition. A water right holder who believes his or her water right
has been impaired by a trust water right leased under this subsection
may request that the department review the impairment claim. If the
department determines that exercising the trust water right resulting
from the leasing or exercising of a portion of that trust water right
leased under this subsection is impairing existing water rights in
violation of RCW 90.38.902, the trust water right shall be altered by
the department to eliminate the impairment. Any decision of the
department to alter or not to alter a trust water right leased under
this subsection is appealable to the pollution control hearings board
under RCW 43.21B.230. The department's leasing of a trust water right
under this subsection is not evidence of the validity or quantity of
the water right.

(7) For a water right donated to or acquired by the trust water
rights program on a temporary basis, the full quantity of water
diverted or withdrawn to exercise the right before the donation or
acquisition shall be placed in the trust water rights program and
shall revert to the donor or person from whom it was acquired when the
trust period ends. [2002 ¢ 329 s 7; 2001 ¢ 237 s 28; 1989 c 429 s 3.]

Finding—Intent—Severability—Effective date—2001 c 237: See
notes following RCW 90.82.040.

Intent—2001 ¢ 237: See note following RCW 90.66.065.
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RCW 90.38.030 Water conservation projects—Contracts for
financial assistance. (1) For the purposes of this chapter, the
department is authorized to enter into contracts with water users for
the purpose of providing moneys to users to assist in the financing of
water conservation projects. In exchange for the financial assistance
provided for the purposes of this chapter, the water users shall
convey the trust water rights, created as a result of the assistance,
to the department of ecology.

(2) No contract shall be entered into by the department with a
water user under this chapter unless it appears to the department
that, upon the completion of a water conservation project financed
with moneys as provided in this section, a valid water right exists
for conveyance to the department.

(3) The department shall cooperate fully with the United States
in the implementation of this chapter. Trust water rights may be
acquired through expenditure of funds provided by the United States
and shall be treated in the same manner as trust water rights
resulting from the expenditure of state funds.

(4) When water is proposed to be acquired by or conveyed to the
department as a trust water right by an irrigation district, evidence
of the district's authority to represent the water right holders must
be submitted to, and for the satisfaction of, the department.

(5) The department shall not acquire an individual's water right
under this chapter that is appurtenant to land lying within an
irrigation district without the approval of the board of directors of
the irrigation district. [1989 ¢ 429 s 4.]

RCW 90.38.040 Trust water rights program. (1) All trust water
rights acquired by the department shall be placed in the Yakima river
basin trust water rights program to be managed by the department. The
department shall issue a water right certificate in the name of the
state of Washington for each trust water right it acquires.

(2) Trust water rights shall retain the same priority date as the
water right from which they originated. Trust water rights may be
modified as to purpose or place of use or point of diversion,
including modification from a diversionary use to a nondiversionary
instream use.

(3) Trust water rights may be held by the department for instream
flows, irrigation use, or other beneficial use. Trust water rights may
be acquired on a temporary or permanent basis. To the extent
practicable and subject to legislative appropriation, trust water
rights acquired in an area with an approved watershed plan developed
under chapter 90.82 RCW shall be consistent with that plan if the plan
calls for such acquisition.

(4) A schedule of the amount of net water saved as a result of
water conservation projects carried out in accordance with this
chapter, shall be developed annually to reflect the predicted
hydrologic and water supply conditions, as well as anticipated water
demands, for the upcoming irrigation season. This schedule shall serve
as the basis for the distribution and management of trust water rights
each year.

(5) (a) No exercise of a trust water right may be authorized
unless the department first determines that no existing water rights,
junior or senior in priority, will be impaired as to their exercise or
injured in any manner whatever by such authorization.
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(b) Before any trust water right is exercised, the department
shall publish notice thereof in a newspaper of general circulation
published in the county or counties in which the storage, diversion,
and use are to be made, and in such other newspapers as the department
determines are necessary, once a week for two consecutive weeks. At
the same time the department may also send notice thereof containing
pertinent information to the director of fish and wildlife.

(c) Subsections (4) and (5) (b) of this section do not apply to a
trust water right resulting from a donation for instream flows
described in RCW 90.38.020(1) (b) or from the lease of a water right
under RCW 90.38.020(6) if the period of the lease does not exceed five
years. However, the department shall provide the notice described in
(b) of this subsection the first time the trust water right resulting
from the donation is exercised.

(6) RCW 90.03.380 and 90.14.140 through 90.14.910 shall have no
applicability to trust water rights held by the department under this
chapter or exercised under this section. [2001 ¢ 237 s 29; 1994 c 2064
s 90; 1989 c 429 s 5.]

Finding—Intent—Severability—Effective date—2001 c 237: See
notes following RCW 90.82.040.

Intent—2001 ¢ 237: See note following RCW 90.66.065.

RCW 90.38.050 Rules. The department may adopt rules as
appropriate to ensure full implementation of this chapter. [1989 ¢
429 s 6.]

RCW 90.38.060 Integrated water resource management plan. The
department is authorized to implement the integrated water resource
management plan in the Yakima river basin, through a coordinated
effort of affected federal, state, and local agencies and resources,
to develop water supply solutions that provide concurrent benefits to
both instream and out-of-stream uses, and to address a variety of
water resource and ecosystem problems affecting fish passage, habitat
functions, and agricultural, municipal, and domestic water supply in
the Yakima river basin, consistent with the integrated plan.

(1) Authorized department actions include, but are not limited
to:

(a) Accepting funds from any entity, public or private, as
necessary to implement the objectives of this chapter;

(b) Assessing, planning, and developing projects under the Yakima
river basin integrated water resource management plan, or for any
other action designed to provide access to new water supplies within
the Yakima river basin, consistent with the integrated plan and
including but not limited to: Enhanced water conservation and
efficiency measures, water reallocation markets, in-basin surface and
groundwater storage facilities, fish passage at existing in-basin
reservoirs, structural and operational modifications to existing
facilities, habitat protection and restoration, and general watershed
enhancements as necessary to implement the objectives of this chapter
and the integrated plan; and

(c) Entering into contracts to ensure the effective delivery of
water and to provide for the design and construction of facilities
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necessary to implement the objectives of the integrated plan and this
chapter.

(2) Consistent with the integrated plan, the goals and objectives
of department actions authorized under this chapter include, but are
not limited to:

(a) Protection, mitigation, and enhancement of fish and wildlife
through improved water management; improved instream flows; improved
water quality; protection, creation, and enhancement of wetlands;
improved fish passage, and by other appropriate means of habitat
improvement, including the protection and enhancement of natural
wetlands, floodplains, and groundwater storage systems;

(b) Improved water availability and reliability, and improved
efficiency of water delivery and use, to enhance basin water supplies
for agricultural irrigation, municipal, commercial, industrial,
domestic, and environmental water uses;

(c) Establishment of more efficient water markets and more
effective operational and structural changes to manage variability of
water supplies and to prepare for the uncertainties of climate change,
including but not limited to the facilitation of water banking, water
right transfers, dry year options, the voluntary sale and lease of
land, water, or water rights from any entity or individual willing to
limit or forego water use on a temporary or permanent basis, and any
other innovative water allocation tools used to maximize the utility
of existing Yakima river basin water supplies, as long as the
establishment and use of these tools is consistent with the integrated
plan.

(3) Water supplies secured through the development of new storage
facilities or expansion of existing storage facilities made possible
with funding from the Yakima integrated plan implementation account,
the Yakima integrated plan implementation taxable bond account, and
the Yakima integrated plan implementation revenue recovery account
must be allocated for out-of-stream uses and to augment instream flows
consistent with the Yakima river basin integrated water resource
management plan. Water to be made available to benefit out-of-stream
uses under this subsection, but not yet appropriated, must be
temporarily available to augment instream flows to the extent that it
does not impair existing water rights and is consistent with the
integrated plan. [2013 2nd sp.s. c 11 s 3.]

RCW 90.38.070 Yakima integrated plan implementation account.

(1) The Yakima integrated plan implementation account is created in
the state treasury. All receipts from direct appropriations from the
legislature, moneys directed to the account pursuant to this chapter,
or moneys directed to the account from any other sources must be
deposited in the account. The account is intended to fund projects
using tax exempt bonds. Moneys in the account may be spent only after
appropriation. Expenditures from the account may be used only as
provided in this section. Interest earned by deposits in the account
will be retained in the account.

(2) Expenditures from the account created in this section may be
used to assess, plan, and develop projects under the Yakima river
basin integrated water resource management plan or for any other
actions designed to provide access to new water supplies within the
Yakima river basin for both instream and out-of-stream uses,
consistent with the integrated plan and the authorities, goals, and
objectives set forth in RCW 90.38.060.
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(3) (a) Funds may not be expended from the account for the
construction of a new storage facility until the department evaluates
the following:

(1) Water uses to be served by the facility;

(ii) The quantity of water necessary to meet the needs of those
uses;

(iii) The benefits and costs to the state of serving those uses,
including short-term and long-term economic, cultural, and
environmental effects; and

(iv) Alternative means of supplying water to meet those uses,
including the costs of those alternatives and an analysis of the
extent to which the long-term water supply needs are able to be met
using those alternatives.

(b) The department may rely on studies and information developed
through compliance with other state and federal requirements and other
sources. The department shall compile its findings and conclusions and
provide a summary of the information it reviewed.

(c) Before finalizing its evaluation under the provisions of this
subsection, the department shall make the preliminary evaluation
available to the public. Public comment may be made to the department
within thirty days of the date the preliminary evaluation is made
public.

(4) For water supplies developed under the integrated plan to
support future municipal and domestic water needs, the department
shall give preference to other entities in managing water service
contracts. Where the department determines that the management of such
contracts by other entities is not feasible or suitable, the
department may enter into water service contracts with applicants
receiving water from the program to recover all or a portion of the
cost of developing water supplies made possible with funding from the
account created in this section. The department may deny an
application if the applicant does not enter into a water service
contract. Revenue collected from water service contracts must be
deposited into the Yakima integrated plan implementation revenue
recovery account created in RCW 90.38.090. The department may adopt
rules describing the methodology as to how charges will be established
and direct costs recovered for water supply developed under the Yakima
river basin integrated water resource management plan implementation
program. [2013 2nd sp.s. c 11 s 4.]

RCW 90.38.080 Yakima integrated plan implementation taxable bond
account. (1) The Yakima integrated plan implementation taxable bond
account is created in the state treasury. All receipts from direct
appropriations from the legislature, moneys directed to the account
pursuant to this chapter, or moneys directed to the account from any
other sources must be deposited in the account. The account is
intended to fund projects using taxable bonds. Moneys in the account
may be spent only after appropriation. Expenditures from the account
may be used only as provided in this section. Interest earned by
deposits in the account will be retained in the account.

(2) Expenditures from the account created in this section may be
used to assess, plan, and develop projects under the Yakima river
basin integrated water resource management plan or for any other
actions designed to provide access to new water supplies within the
Yakima river basin for both instream and out-of-stream uses,
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consistent with the integrated plan and the authorities, goals, and
objectives set forth in RCW 90.38.060.

(3) (a) Funds may not be expended from the account for the
construction of a new storage facility until the department evaluates
the following:

(1) Water uses to be served by the facility;

(ii) The quantity of water necessary to meet the needs of those
uses;

(iii) The benefits and costs to the state of serving those uses,
including short-term and long-term economic, cultural, and
environmental effects; and

(iv) Alternative means of supplying water to meet those uses,
including the costs of those alternatives and an analysis of the
extent to which the long-term water supply needs are able to be met
using those alternatives.

(b) The department may rely on studies and information developed
through compliance with other state and federal requirements and other
sources. The department shall compile its findings and conclusions and
provide a summary of the information it reviewed.

(c) Before finalizing its evaluation under the provisions of this
subsection, the department shall make the preliminary evaluation
available to the public. Public comment may be made to the department
within thirty days of the date the preliminary evaluation is made
public.

(4) For water supplies developed under the integrated plan to
support future municipal and domestic water needs, the department
shall give preference to other entities in managing water service
contracts. Where the department determines that the management of such
contracts by other entities is not feasible or suitable, the
department may enter into water service contracts with applicants
receiving water from the program to recover all or a portion of the
cost of developing water supplies made possible with funding from the
account created in this section. The department may deny an
application if the applicant does not enter into a water service
contract. Revenue collected from water service contracts must be
deposited into the Yakima integrated plan implementation revenue
recovery account created in RCW 90.38.090. The department may adopt
rules describing the methodology as to how charges will be established
and direct costs recovered for water supply developed under the Yakima
river basin integrated water resource management plan implementation
program. [2013 2nd sp.s. c¢c 11 s 5.]

RCW 90.38.090 Yakima integrated plan implementation revenue
recovery account. (1) The Yakima integrated plan implementation
revenue recovery account is created in the state treasury. All
receipts from direct appropriations from the legislature, moneys
directed to the account pursuant to this chapter, or moneys directed
to the account from any other sources must be deposited in the
account. The account is intended to fund projects using revenues from
water service contracts as authorized in this chapter. Moneys in the
account may be spent only after appropriation. Expenditures from the
account may be used only as provided in this section. Interest earned
by deposits in the account will be retained in the account.

(2) Expenditures from the account created in this section may be
used to assess, plan, and develop projects under the Yakima river
basin integrated water resource management plan or for any other
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actions designed to provide access to new water supplies within the
Yakima river basin for both instream and out-of-stream uses,
consistent with the integrated plan and the authorities, goals, and
objectives set forth in RCW 90.38.060.

(3) (a) Funds may not be expended from the account for the
construction of a new storage facility until the department evaluates
the following:

(1) Water uses to be served by the facility;

(ii) The quantity of water necessary to meet the needs of those
uses;

(iii) The benefits and costs to the state of serving those uses,
including short-term and long-term economic, cultural, and
environmental effects; and

(iv) Alternative means of supplying water to meet those uses,
including the costs of those alternatives and an analysis of the
extent to which the long-term water supply needs are able to be met
using those alternatives.

(b) The department may rely on studies and information developed
through compliance with other state and federal requirements and other
sources. The department shall compile its findings and conclusions and
provide a summary of the information it reviewed.

(c) Before finalizing its evaluation under the provisions of this
subsection, the department shall make the preliminary evaluation
available to the public. Public comment may be made to the department
within thirty days of the date the preliminary evaluation is made
public.

(4) For water supplies developed under the integrated plan to
support future municipal and domestic water needs in the Yakima basin,
the department shall give preference to other entities in managing
water service contracts. Where the department determines that the
management of such contracts by other entities is not feasible or
suitable, the department may enter into water service contracts with
applicants receiving water from the program to recover all or a
portion of the cost of developing water supplies made possible with
funding from the account created in this section. The department may
deny an application if the applicant does not enter into a water
service contract. Revenue collected from water service contracts must
be deposited into the Yakima integrated plan implementation revenue
recovery account created in this section. The department may adopt
rules describing the methodology as to how charges will be established
and direct costs recovered for water supply developed under the Yakima
river basin integrated water resource management plan implementation
program. [2013 2nd sp.s. c 11 s 6.]

RCW 90.38.100 Report to the legislature and governor. (Expires
December 31, 2045.) (1) By December 1, 2015, and by December 1lst of
every odd-numbered year thereafter, and in compliance with RCW
43.01.036, the department, in consultation with the United States
bureau of reclamation, the Yakama Nation, Yakima river basin local
governments, and key basin stakeholders, shall provide a Yakima river
basin integrated water resource management plan implementation status
report to the legislature and to the governor that includes: A
description of measures that have been funded and implemented in the
Yakima river basin and their effectiveness in meeting the objectives
of chapter 11, Laws of 2013 2nd sp. sess., a project funding list that
represents the state's percentage cost share to implement the
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integrated plan measures for the current biennium and cost estimates
for subsequent biennia, a description of progress toward concurrent
realization of the integrated plan's fish passage, watershed
enhancement, and water supply goals, and an annual summary of all
associated costs to develop and implement projects within the
framework of the integrated water resource management plan for the
Yakima river basin.

(2) The status report required in this section for December 1,
2021, must include a statement of progress in achieving the water
supply facility permit and funding milestone, as defined in RCW
90.38.010. If, after a good faith effort to achieve the water supply
facility permit and funding milestone, it appears that the milestone
cannot or may not be met, the department, in consultation with the
United States bureau of reclamation, the Yakama Nation, Yakima river
basin local governments, and key basin stakeholders, shall provide a
detailed description of the impediments to achieving the milestone,
describe the strategy for resolving the identified impediments, and,
if necessary, recommend modifications to the milestone.

(3) This section expires December 31, 2045. [2013 2nd sp.s. c 11
s 9.]

RCW 90.38.110 Construction of a water supply project—Prior
review by the state of Washington water research center. (Expires July
1, 2025.) (1) Prior to the appropriation of funding for the
construction of a water supply project proposed in the integrated plan
with a cost of greater than one hundred million dollars, the state of
Washington water research center shall review, evaluate, and prepare
comments on the cost-benefit analysis prepared for the project by the
department and the United States bureau of reclamation.

(2) To the greatest extent possible, the center must use
information from existing studies, supplemented by primary research,
to measure and evaluate each project's benefits and costs.

(3) The center must measure and report the economic benefits of
each project subject to subsection (1) of this section, so that it is
clear the extent to which an individual project is expected to result
in increases in fish populations, increases in the reliability of
irrigation water during severe drought years, and improvements in
municipal and domestic water supply.

(4) The center may enter into agreements with other state
universities and with private consultants as needed to accomplish the
scope of work.

(5) The center may consult, as necessary, with the department of
ecology and the Yakima river basin water enhancement project work
group.

(6) No more than twelve percent of any appropriations provided
for the implementation of this section may be retained for
administrative overhead expenses.

(7) This section expires July 1, 2025. [2013 2nd sp.s. ¢ 11 s
10.]

RCW 90.38.120 Legislative intent—Cost to implement the
integrated plan. (1) (a) It is the intent of the legislature for the
state to pay its fair share of the cost to implement the integrated
plan. At least one-half of the total costs to finance the
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implementation of the integrated plan must be funded through federal,
private, and other nonstate sources, including a significant
contribution of funding from local project beneficiaries. This section
applies to the total costs of the integrated plan and not to
individual projects within the plan.

(b) The state's continuing support for the integrated plan shall
be formally reevaluated independently by the governor and the
legislature if, after December 31, 2021, and periodically thereafter,
the actual funding provided through nonstate sources is less than
one-half of all costs and if funding from local project beneficiaries
does not comprise a significant portion of the nonstate sources.

(2) The department shall deliver, consistent with the intent of
this section, a cost estimate and financing plan that addresses the
total estimated cost to implement the integrated plan and analyzes
various financing options. The cost estimate and financing plan must
include a description of state expenditures as of September 28, 2013,
incurred implementing the integrated plan and proposed state
expenditures in the 2015-2017 biennium and beyond with proposed
financing sources for each project.

(3) In addition, the office of the state treasurer shall prepare
supplementary chapters to the cost estimate and financing plan for the
department that:

(a) Identifies and evaluates potential new state financing
sources to pay for the state's contribution towards the overall costs
of the Yakima integrated plan's implementation;

(b) Identifies and evaluates potential new local financing
sources to pay for a significant local contribution towards the
overall costs of the Yakima integrated plan's implementation;

(c) Considers the viability, and evaluates the advantages and
disadvantages of various financing mechanisms such as revenue bonds,
general obligation bonds, and other financing models;

(d) Identifies past, current, and anticipated future costs that
will be, or are anticipated to be, paid by nonstate sources such as
federal sources, private sources, and local sources; and

(e) Considers how cost overruns of projects associated with the
integrated plan could affect long-term financing of the overall
integrated plan and provides options for how cost overruns can be
addressed.

(4) The department may, in the sole discretion of the department,
contract with state universities or private consultants for any part
of the cost estimate and financing plan required under this section.

(5) The initial cost estimate and financing plan required by this
section must be provided to the governor and the legislature,
consistent with RCW 43.01.036, by no later than December 15, 2014, for
consideration in preparing the 2015-2017 biennial budget and future
budgets. The cost estimate and financing plan must be updated by
September 1lst of each successive even-numbered year. [2013 2nd sp.s.
c 11 s 11.]

RCW 90.38.130 Authorization to purchase land—Management and
disposal of land. (1) Subject to the availability of amounts
appropriated for this specific purpose, the department of natural
resources 1is authorized to purchase land to be held in the community
forest trust under RCW 79.155.040 to serve the purposes of the
community forest trust including the protection of Yakima river basin
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functioning, without complying with the requirements of RCW
79.155.030(1), 79.155.060, or 79.155.070, relating to the
identification, prioritization, local commitment, and financial
contribution normally prerequisite to nominating and acquiring
community forest trust lands. The purchase must be reviewed and
approved by the board of natural resources. In its evaluation of this
acquisition pursuant to RCW 79.155.040(3), the board is relieved from
considering the criteria for identifying and prioritizing land set
forth in RCW 79.155.050. Once purchased, the land must be managed by
the department of natural resources in consultation with the
department of fish and wildlife. Any investment in the land purchase
with funds belonging to the common school trust constitutes a loan
from the irreducible principal of the common school trust and may only
be made if first determined to be a prudent investment by the board of
natural resources. An annual interest payment on the loan of nine
percent must be paid, with six percent deposited into the common
school construction account and three percent deposited into the real
property replacement account. Interest begins to accrue on the date
the land purchase is completed and is due and payable July 1lst
following the completion of the state fiscal year. The principal of
the loan must be repaid in accordance with the provisions of
subsection (3) of this section.

(2) The land purchased under this authority must be managed under
a transitional postacquisition management plan during the period
between the date of purchase and the water supply facility permit and
funding milestone or until June 30, 2025, whichever is sooner. The
plan must be consistent with RCW 79.155.080 (1), provided that the
lands acquired as community forest trust lands are not required to
generate financial support for their management as would otherwise be
required by RCW 79.155.020(2), 79.155.030(2) (d), and 79.155.080(3),
and provided further that the authority granted to the department to
divest of the property under RCW 79.155.080(4) does not apply to these
lands. The department of natural resources must develop the
transitional postacquisition management plan in consultation with the
department of fish and wildlife.

(a) The plan must ensure that the land is managed in a manner
that is consistent with the Yakima basin integrated plan principles
for forestland acquisitions, including the following:

(1) To protect and enhance the water supply and protect the
watershed;

(ii) To maintain working lands for forestry and grazing while
protecting key watershed functions and agquatic habitat;

(iii) To maintain and where possible expand recreational
opportunities consistent with watershed protection, for activities
such as hiking, fishing, hunting, horseback riding, camping, birding,
and snowmobiling;

(iv) To conserve and restore vital habitat for fish, including
steelhead, spring chinook, and bull trout, and wildlife, including
deer, elk, large predators, and spotted owls; and

(v) To support a strong community partnership, in which the
Yakama Nation, residents, business owners, local governments,
conservation groups, and others provide advice about ongoing land
management.

(b) The department of natural resources, in consultation with the
department of fish and wildlife, must establish the Teanaway community
forest advisory committee that includes representatives from the
department of ecology, the local community, land conservation
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organizations, the Yakama Nation, the Kittitas county commission, and
local agricultural interests.

(c) By June 30, 2015, the department of natural resources must
complete the transitional postacquisition management plan with a
public process that involves interested stakeholders, particularly
residents from Kittitas county, friends of the Teanaway, back country
horsemen, off-road vehicle and snowmobile users, a representative from
Kittitas field and stream, hikers and wildlife watchers, and ranchers
who graze cattle.

(3) After the water supply facility permit and funding milestone
or June 30, 2025, whichever is sooner, the land must be disposed of in
the following manner:

(a) If the water supply facility permit and funding milestone
conditions have been met, the land remains in the community forest
trust and the transitional postacguisition management plan must be
converted to a permanent postacquisition management plan with whatever
updates and amendments are periodically adopted. Under these
conditions, the remaining principal of any investment in the land
purchased with funds belonging to the common school trust must be
repaid to the real property replacement account.

(b) If the water supply facility permit and funding milestone
conditions have not been met, the board of natural resources must
decide between the following dispositions of the land:

(1) Deposit of the entire amount of land purchased into the
ownership of the common school trust for management or disposition for
the benefit of the common schools; or

(ii) Disposition under the terms of (a) of this subsection.

[2013 2nd sp.s. ¢ 11 s 12.]

RCW 90.38.900 Existing policies not replaced. The policies and
purposes of this chapter shall not be construed as replacing or
amending the policies or the purposes for which funds available under
chapter 43.83B RCW, RCW 43.83.340 or chapter 90.90 RCW may be used
within or without the Yakima river basin. [2015 1st sp.s. c 4 s 54;
2013 2nd sp.s. c 11 s 7; 1989 c 429 s 7.]

RCW 90.38.901 Transfer of rights between irrigation districts
not intended. It is not the intent of this chapter to facilitate the
transfer of water rights from one irrigation district to another.
[1989 c 429 s 8.]

RCW 90.38.902 Existing rights not impaired. (1) Nothing in this
chapter shall authorize the impairment of, or operate to impair, any
existing water rights.

(2) Nothing in this chapter may be construed to limit, impair,
waive, abrogate, or diminish:

(a) Any treaty or other rights of the Yakama Nation;

(b) Any powers, rights, or authorities conferred upon irrigation
districts under existing law;

(c) Any rights or jurisdictions of the United States, the state
of Washington, or other person or entity over waters in the Yakima
river basin. [2013 2nd sp.s. c 11 s 8; 1989 c 429 s 9.]
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Chapter 90.40 RCW
WATER RIGHTS OF UNITED STATES

Sections

90.40.010 Eminent domain by the United States.

90.40.020 Right to use water courses.

90.40.030 Notice and certificate, effect of.

90.40.040 Appropriation of water—Title to beds and shores.

90.40.050 Reservation of needed lands—Procedure.

90.40.060 Restrictions on sale of state lands within project.

90.40.070 Federal water users' association—Exemption from fees.

90.40.080 Federal water users' association—Records by county
auditor.

90.40.090 Permit for Grand Coulee project.
90.40.100 Columbia Basin Project—Water appropriated pursuant to RCW
90.40.030—Periodic renewal not required.

RCW 90.40.010 Eminent domain by the United States. The United
States is hereby granted the right to exercise the power of eminent
domain to acquire the right to the use of any water, to acquire or
extinguish any rights, and to acquire any lands or other property, for
the construction, operation, repairs to, maintenance or control of any
plant or system of works for the storage, conveyance, or use of water
for irrigation purposes, and whether such water, rights, lands or
other property so to be acquired belong to any private party,
association, corporation or to the state of Washington, or any
municipality thereof; and such power of eminent domain shall be
exercised under and by the same procedure as now is or may be
hereafter provided by the law of this state for the exercise of the
right of eminent domain by ordinary railroad corporations, except that
the United States may exercise such right in the proper court of the
United States as well as the proper state court. [1905 ¢ 88 s 1; RRS
s 7408.]

Condemnation by corporations: Chapter 8.20 RCW.
Eminent domain, railroads—Corporate powers and duties: RCW 81.36.010.

Special railroad eminent domain proceedings: RCwW 8.20.140, 28B.20.330,
81.36.020, 81.36.060, 81.53.180.

RCW 90.40.020 Right to use water courses. The United States
shall have the right to turn into any natural or artificial water
course, any water that it may have acquired the right to store,
divert, or store and divert, and may again divert and reclaim said
waters from said water course for irrigation purposes subject to
existing rights. [1905 ¢ 88 s 2; RRS s 74009.]

RCW 90.40.030 Notice and certificate, effect of. Whenever the
secretary of the interior of the United States, or any officer of the
United States duly authorized, shall notify the commissioner of public
lands of this state that pursuant to the provisions of the act of
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congress approved June 17, 1902, entitled, "An act appropriating the
receipts from the sale and disposal of public lands in certain states
and territories to the construction of irrigation works for the
reclamation of arid lands," or any amendment of said act or substitute
therefor, the United States intends to make examinations or surveys
for the utilization of certain specified waters, the waters so
described shall not thereafter be subject to appropriation under any
law of this state for a period of one year from and after the date of
the receipt of such notice by such commissioner of public lands; but
such notice shall not in any wise affect the appropriation of any
water theretofore in good faith initiated under any law of this state,
but such appropriation may be completed in accordance with the law in
the same manner and to the same extent as though such notice had not
been given. No adverse claim to any of such waters initiated
subsequent to the receipt by the commissioner of public lands of such
notice shall be recognized, under the laws of this state, except as to
such amount of the waters described in such notice or certificate
hereinafter provided as may be formally released in writing by a duly
authorized officer of the United States. If the said secretary of the
interior or other duly authorized officer of the United States shall,
before the expiration of said period of one year, certify in writing
to the said commissioner of public lands that the project contemplated
in such notice appears to be feasible and that the investigation will
be made in detail, the waters specified in such notice shall not be
subject to appropriation under any law of this state for the further
period of three years following the date of receipt of such
certificate, and such further time as the commissioner of public lands
may grant, upon application of the United States or some one of its
authorized officers and notice thereof first published once in each
week for four consecutive weeks in a newspaper published in the county
where the works for the utilization of such waters are to be
constructed, and if such works are to be in or extend into two or more
counties, then for the same period in a newspaper in each of such
counties: PROVIDED, That in case such certificate shall not be filed
with said commissioner of public lands within the period of one year
herein limited therefor the waters specified in such notice shall,
after the expiration of said period of one year, become unaffected by
such notice and subject to appropriation as they would have been had
such notice never been given: AND PROVIDED FURTHER, That in case such
certificate be filed within said one year and the United States does
not authorize the construction of works for the utilization of such
waters within said three years after the filing of said certificate,
then the waters specified in such notice and certificate shall, after
the expiration of said last named period of three years, become
unaffected by such notice or certificate and subject to appropriation
as they would have been had such notice never been given and such
certificate never filed. [1905 ¢ 88 s 3; RRS s 7410.]

Reviser's note: This section refers to the "commissioner of
public lands" in several instances. Note that a later act, the 1917
Water Code, in section 27 (RCW 90.03.250) states in part:

"PROVIDED, FURTHER, That nothing in this act contained shall be
deemed to affect chapter 88 of the Laws of 1905 except that the notice
and certificate therein provided for in section 3 thereof shall be
addressed to the state hydraulic engineer after the passage of this
act, and the state hydraulic engineer shall exercise the powers and
perform the duties prescribed by said section 3."
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Chapter 88, Laws of 1905 referred to in the above quotation is
the instant chapter and "section 3" is the instant section. The
language "this act" in the above quotation refers to the 1917 Water
Code codified as chapter 90.03 RCW. The "state hydraulic engineer"
referred to in the gquotation has been changed throughout the remainder
of this title because of the devolution of the powers and duties to
"supervisor of water resources", see note following the title digest.
Thus, the language "commissioner of public lands" is retained in the
instant section and in RCW 90.40.050 and 90.40.060 because while some
of the duties have been transferred to the hydraulic engineer thence
to the supervisor of water resources not all of such duties prescribed
in this chapter have so devolved.

RCW 90.40.040 Appropriation of water—Title to beds and shores.
Whenever said secretary of the interior or other duly authorized
officer of the United States shall cause to be let a contract for the
construction of any irrigation works or any works for the storage of
water for use in irrigation, or any portion or section thereof, for
which the withdrawal has been effected as provided in RCW 90.40.030,
any authorized officer of the United States, either in the name of the
United States or in such name as may be determined by the secretary of
the interior, may appropriate, in behalf of the United States, so much
of the unappropriated waters of the state as may be required for the
project, or projects, for which water has been withdrawn or reserved
under RCW 90.40.030, including any and all divisions thereof,
theretofore constructed, in whole or in part, by the United States or
proposed to be thereafter constructed by the United States, such
appropriation to be made, maintained and perfected in the same manner
and to the same extent as though such appropriation had been made by a
private person, corporation or association, except that the date of
priority as to all rights under such appropriation in behalf of the
United States shall relate back to the date of the first withdrawal or
reservation of the waters so appropriated, and in case of filings on
water previously withdrawn under RCW 90.40.030, no payment of fees
will be required. Such appropriation by or on behalf of the United
States shall inure to the United States, and its successors in
interest, in the same manner and to the same extent as though said
appropriation had been made by a private person, corporation or
association. The title to the beds and shores of any navigable lake or
stream utilized by the construction of any reservoir or other
irrigation works created or constructed as a part of such
appropriation hereinbefore in this section provided for, shall vest in
the United States to the extent necessary for the maintenance,
operation and control of such reservoir or other irrigation works.
[1929 ¢ 95 s 1; 1905 c 88 s 4; RRS s 7411.]

RCW 90.40.050 Reservation of needed lands—Procedure. When the
notice provided for in RCW 90.40.030 shall be given to the
commissioner of public lands the proper officers of the United States
may file with the said commissioner a list of lands (including in the
term "lands" as here used, the beds and shores of any lake, river,
stream, or other waters) owned by the state, over or upon which the
United States may require rights-of-way for canals, ditches or
laterals or sites for reservoirs and structures therefor or
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appurtenant thereto, or such additional rights-of-way and quantity of
land as may be required for the operation and maintenance of the
completed works for the irrigation project contemplated in such
notice, and the filing of such list shall constitute a reservation
from the sale or other disposal by the state of such lands so
described, which reservation shall, upon the completion of such works
and upon the United States by its proper officers filing with the
commissioner of public lands of the state a description of such lands
by metes and bounds or other definite description, ripen into a grant
from the state to the United States. The state, in the disposal of
lands granted from the United States to the state, shall reserve for
the United States rights-of-way for ditches, canals, laterals,
telephone and transmission lines which may be required by the United
States for the construction, operation and maintenance of irrigation
works. [1905 ¢ 88 s 5; RRS s 7412.]

Reviser's note: See note following RCW 90.40.030.

RCW 90.40.060 Restrictions on sale of state lands within
project. After the receipt by the commissioner of public lands of the
notice from the secretary of the interior or other officer of the
United States provided for in RCW 90.40.030, no lands belonging to the
state, susceptible of irrigation and within the area to be irrigated
from the works projected by the United States and specified in such
notice shall be sold except in conformity to the classification of
farm units by the United States, and the title to such lands shall not
pass from the state until the applicant therefor shall have fully
complied with the provisions of the laws of the United States and the
regulations thereunder concerning the acquisition of the right to use
water from such works and shall produce the evidence thereof duly
issued: PROVIDED, That the restrictions upon the sale or other
disposal by the state of any state lands provided for in this section
shall continue for the same periods, respectively, and upon the same
conditions, as specified in RCW 90.40.030 for the withdrawal of waters
from appropriation: AND PROVIDED FURTHER, That in case the
authorization by the United States for the construction of irrigation
works pursuant to RCW 90.40.030 shall be made within the period of
three years specified therefor in said section, then the restrictions
upon and conditions prescribed for the sale or other disposal of said
lands in this section shall continue so long as any such lands shall
remain unsold or not disposed of. [1905 ¢ 88 s 6; RRS s 7413.]

Reviser's note: See note following RCW 90.40.030.

RCW 90.40.070 Federal water users' association—Exemption from
fees. Any water users' association which is organized in conformity
with the requirements of the United States under said act of congress,
and which under its articles of incorporation is authorized to furnish
water only to its stockholders, shall be exempt from the payment of
any incorporation tax, and from the payment of any annual franchise
tax; but shall be required to pay, as preliminary to its
incorporation, only a fee of twenty dollars for the filing and
recording of its articles of incorporation and the issuance of
certificates of incorporation. Whenever, with the consent of the
secretary of the interior of the United States, the stockholders of
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any such association shall adopt any other form of organization to
manage the affairs of such reclamation project in connection with
which any such water users' association has been organized, such
association may dissolve or disincorporate itself by the procedure and
subject to the laws relating to the disincorporation of corporations
in this state when such dissolution is authorized by a vote of two-
thirds of all the stockholders represented at a meeting of the
stockholders called for such purpose. [1919 ¢ 42 s 1; 1905 c 88 s 7;
RRS s 7414.]

Corporations and associations (nonprofit): Title 24 RCW.

RCW 90.40.080 Federal water users' association—Records by
county auditor. It shall be the duty of the county auditor to provide
record books containing printed forms of the articles of incorporation
and stock subscriptions to the stock of water users' associations
organized in conformity with the requirements of the United States
under said act of congress, and to use such books for recording stock
subscriptions of such associations; and the charges for the recording
thereof shall be made on the basis of the number of words actually
written therein and not for the printed form. [1905 ¢ 88 s 8; RRS s
7415.]

RCW 90.40.090 Permit for Grand Coulee project. An application
filed by the department of ecology or its assignee, the United States
Bureau of Reclamation, for a permit to appropriate waters of the
Columbia River under chapter 90.03 RCW, for the development of the
Grand Coulee project shall be perfected in the same manner and to the
same extent as though such appropriation had been made by a private
person, corporation or association, but no fees, as provided for in
RCW 90.03.470, shall be required. [1988 ¢ 127 s 83; 1933 ex.s. ¢ 13 s
4; RRS s 7399-1, pocket part.]

Severability—1933 ex.s. ¢ 13: "The adjudication of invalidity of
any section, clause, or part of a section of this act, shall not
impair or otherwise affect the validity of the act as a whole or any
part thereof.”™ [1933 ex.s. ¢ 13 s 6; RRS s 7399-2.]

RCW 90.40.100 Columbia Basin Project—Water appropriated
pursuant to RCW 90.40.030—Periodic renewal not required. Any water
withdrawn from appropriation pursuant to RCW 90.40.030 associated with
the Columbia Basin Project shall continue as withdrawn from
appropriation, without need for periodic renewal, until the project is
declared completed or abandoned by the United States acting by and
through the secretary of the interior or such other duly authorized
officer of the United States. [1987 ¢ 491 s 1.]
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Chapter 90.42 RCW
WATER RESOURCE MANAGEMENT

Sections

90.42.005 Policy—Findings.

90.42.010 Findings—Intent.

90.42.020 Definitions.

90.42.030 Contracts to finance water conservation projects—Public
benefits—Trust water rights.

90.42.040 Trust water rights program—Water right certificate—
Notice of creation or modification.

90.42.050 Guidelines governing trust water rights—Submission of
guidelines to joint select committee.

90.42.060 Chapter 43.83B RCW or RCW 43.83.340 not replaced or

amended.

90.42.070 Involuntary impairment of existing water rights not
authorized.

90.42.080 Trust water rights—Acquisition, donation, exercise, and
transfer—Appropriation required for expenditure of
funds.

90.42.090 Jurisdictional authorities not altered.

90.42.100 Water banking.

90.42.110 Water banking—Application to transfer water rights.

90.42.120 Water banking—Transfer of water rights—Requirements—
Appeals.

90.42.130 Water banking—Input from affected entities.

90.42.135 Limitations of act—2003 c 144.

90.42.138 Construction—2003 c 144.

90.42.150 Recovery of department's costs associated with water
service contracts with federal agencies.

90.42.160 Adoption of rules.

90.42.170 Water banking—Department must maintain information on its
website.
RCW 90.42.005 Policy—Findings. (1) It is the policy of the

state of Washington to recognize and preserve water rights in
accordance with RCW 90.03.010.

(2) The legislature finds that:

(a) The state of Washington is faced with a shortage of water
with which to meet existing and future needs, particularly during the
summer and fall months and in dry years when the demand is greatest;

(b) Consistent with RCW 90.54.180, issuance of new water rights,
voluntary water transfers, and conservation and water use efficiency
programs, including storage, all are acceptable methods of addressing
water uses because they can relieve current critical water situations,
provide for presently unmet needs, and assist in meeting future water
needs. Presently unmet needs or current needs includes the water
required to increase the frequency of occurrence of base or minimum
flow levels in streams of the state, the water necessary to satisfy
existing water rights, or the water necessary to provide full supplies
to existing water systems with current supply deficiencies;

(c) The interests of the state and its citizens will be served by
developing programs and regional water resource plans, in cooperation
with local governments, federally recognized tribal governments,
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appropriate federal agencies, private citizens, and the various water
users and water interests in the state, that increase the overall
ability to manage the state's waters in order to resolve conflicts and
to better satisfy both present and future needs for water; and

(d) Water banking as a function of the trust water [rights]
program and as authorized by this chapter can provide an effective
means to facilitate the voluntary transfer of water rights established
through conservation, purchase, lease, or donation, to preserve water
rights and provide water for presently unmet and future needs; and to
achieve a variety of water resource management objectives throughout
the state, including drought response, improving streamflows on a
voluntary basis, providing water mitigation, or reserving water supply
for future uses. [2003 ¢ 144 s 1; 1991 c 347 s 1.]

Effective date—2003 ¢ 144: "This act is necessary for the
immediate preservation of the public peace, health, or safety, or
support of the state government and its existing public institutions,
and takes effect immediately [May 7, 2003]1." [2003 c 144 s 8.]

Purposes—1991 c 347: "The purposes of this act are to:

(1) Improve the ability of the state to work with the United
States, local governments, federally recognized tribal governments,
water right holders, water users, and various water interests in water
conservation and water use efficiency programs designed to satisfy
existing rights, presently unmet needs, and future needs, both
instream and out-of-stream;

(2) Establish new incentives, enhance existing incentives, and
remove disincentives for efficient water use;

(3) Establish improved means to disseminate information to the
public and provide technical assistance regarding ways to improve the
efficiency of water use;

(4) Create a trust water rights mechanism for the acquisition of
water rights on a voluntary basis to be used to meet presently unmet
needs and future needs;

(5) Prohibit the sale of nonconforming plumbing fixtures and
require the marking and labeling of fixtures meeting state standards;

(6) Reduce tax disincentives to water conservation, reuse, and
improved water use efficiency; and

(7) Add achievement of water conservation as a factor to be
considered by water supply utilities in setting water rates." [1991 c
347 s 2.]

RCW 90.42.010 Findings—Intent. The legislature finds that a
need exists to develop and test a means to facilitate the wvoluntary
transfer of water and water rights, including conserved water, to
provide water for presently unmet needs and emerging needs. Further,
the legislature finds that water conservation activities have the
potential of affecting the quantity of return flow waters to which
existing water right holders have a right to and rely upon. It is the
intent of the legislature that persons holding rights to water,
including return flows, not be adversely affected in the
implementation of the provisions of this chapter. [1998 c 245 s 173.
Prior: 1993 sp.s. c 4 s 14; 1993 ¢c 98 s 1; 1991 c 347 s 5.]

Findings—Grazing lands—1993 sp.s. c 4: See RCW 79.13.600.
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Purposes—1991 c 347: See note following RCW 90.42.005.

RCW 90.42.020 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly requires
otherwise.

(1) "Department" means the department of ecology.

(2) "Local government" means a city, town, public utility
district, irrigation district, public port, county, sewer district, or
water district.

(3) "Net water savings" means the amount of water that is
determined to be conserved and usable within a specified stream reach
or reaches for other purposes without impairment or detriment to water
rights existing at the time that a water conservation project 1is
undertaken, reducing the ability to deliver water, or reducing the
supply of water that otherwise would have been available to other
existing water uses.

(4) "Pilot planning areas" means the geographic areas designated
under RCW 90.54.045(2) .
(5) "Trust water right" means any water right acquired by the

state under this chapter for management in the state's trust water
rights program.

(6) "Water conservation project" means any project or program
that achieves physical or operational improvements that provide for
increased water use efficiency in existing systems of diversion,
conveyance, application, or use of water under water rights existing
on July 28, 1991. [2009 c 283 s 3; 1991 c 347 s 6.]

Reviser's note: The definitions in this section have been
alphabetized pursuant to RCW 1.08.015(2) (k).

Findings—Intent—2009 c 283: See note following RCW 90.42.100.

Purposes—1991 c 347: See note following RCW 90.42.005.

RCW 90.42.030 Contracts to finance water conservation projects—
Public benefits—Trust water rights. (1) For purposes of this
chapter, the state may enter into contracts to provide moneys to
assist in the financing of water conservation projects. In
consideration for the financial assistance provided, the state shall
obtain public benefits defined in guidelines developed under RCW
90.42.050.

(2) If the public benefits to be obtained require conveyance or
modification of a water right, the recipient of funds shall convey to
the state the recipient's interest in that part of the water right or
claim constituting all or a portion of the resulting net water savings
for deposit in the trust water rights program. The amount to be
conveyed shall be finitely determined by the parties, in accordance
with the guidelines developed under RCW 90.42.050, before the
expenditure of state funds. Conveyance may consist of complete
transfer, lease contracts, or other legally binding agreements. When
negotiating for the acquisition of conserved water or net water
savings, or a portion thereof, the state may require evidence of a
valid water right.

(3) As part of the contract, the water right holder and the state
shall specify the process to determine the amount of water the water
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right holder would continue to be entitled to once the water
conservation project is in place.

(4) The state shall cooperate fully with the United States in the
implementation of this chapter. Trust water rights may be acquired
through expenditure of funds provided by the United States and shall
be treated in the same manner as trust water rights resulting from the
expenditure of state funds.

(5) If water is proposed to be acquired by or conveyed to the
state as a trust water right by an irrigation district, evidence of
the district's authority to represent the water right holders shall be
submitted to and for the satisfaction of the department.

(6) The state shall not contract with any person to acquire a
water right served by an irrigation district without the approval of
the board of directors of the irrigation district. Disapproval by a
board shall be factually based on probable adverse effects on the
ability of the district to deliver water to other members or on
maintenance of the financial integrity of the district. [1993 ¢ 98 s
2; 1991 ¢ 347 s 7.]

Purposes—1991 c 347: See note following RCW 90.42.005.

RCW 90.42.040 Trust water rights program—Water right
certificate—Notice of creation or modification. (1) A trust water
right acquired by the state shall be placed in the state trust water
rights program to be managed by the department. The department shall
exercise its authorities under the law in a manner that protects trust
water rights. Trust water rights acquired by the state shall be held
in trust and authorized for use by the department for instream flows,
irrigation, municipal, or other beneficial uses consistent with
applicable regional plans for pilot planning areas, or to resolve
critical water supply problems. The state may acquire a groundwater
right to be placed in the state trust water rights program. To the
extent practicable and subject to legislative appropriation, trust
water rights acquired in an area with an approved watershed plan
developed under chapter 90.82 RCW shall be consistent with that plan
if the plan calls for such acquisition.

(2) The department shall issue a water right certificate in the
name of the state of Washington for each permanent trust water right
conveyed to the state indicating the quantity of water transferred to
trust, the reach or reaches of the stream or the body of public
groundwater that constitutes the place of use of the trust water
right, and the use or uses to which it may be applied. A superseding
certificate shall be issued that specifies the amount of water the
water right holder would continue to be entitled to as a result of the
water conservation project. The superseding certificate shall retain
the same priority date as the original right. For nonpermanent
conveyances, the department shall issue certificates or such other
instruments as are necessary to reflect the changes in purpose or
place of use or point of diversion or withdrawal.

(3) A trust water right retains the same priority date as the
water right from which it originated, but as between the two rights,
the trust right shall be deemed to be inferior in priority unless
otherwise specified by an agreement between the state and the party
holding the original right.
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(4) (a) Exercise of a trust water right may be authorized only if
the department first determines that neither water rights existing at
the time the trust water right is established, nor the public interest
will be impaired.

(b) If impairment becomes apparent during the time a trust water
right is being exercised, the department shall cease or modify the use
of the trust water right to eliminate the impairment.

(c) A trust water right acquired by the state and held or
authorized for beneficial use by the department is considered to be
exercised as long as it is in the trust water rights program.

(d) For the purposes of RCW 90.03.380(1) and 90.42.080(9), the
consumptive quantity of a trust water right acquired by the state and
held or authorized for use by the department is equal to the
consumptive quantity of the right prior to transfer into the trust
water rights program.

(5) (a) Before any trust water right is created or modified, the
department shall, at a minimum, require that a notice be published in
a newspaper of general circulation published in the county or counties
in which the storage, diversion, and use are to be made, and in other
newspapers as the department determines is necessary, once a week for
two consecutive weeks.

(b) At the same time the department shall send a notice
containing pertinent information to all appropriate state agencies,
potentially affected local governments and federally recognized tribal
governments, and other interested parties.

(c) For a trust water right donation described in RCW
90.42.080(1) (b), or for a trust water right lease described in RCW
90.42.080(8) that does not exceed five years, the department may post
equivalent information on its website to meet the notice requirements
in (a) of this subsection and may send pertinent information by email
to meet the notice requirements in (b) of this subsection.

(6) RCW 90.14.140 through 90.14.230 have no applicability to
trust water rights held by the department under this chapter or
exercised under this section.

(7) RCW 90.03.380 has no applicability to trust water rights
acquired by the state through the funding of water conservation
projects.

(8) Subsection (4) (a) of this section does not apply to a trust
water right resulting from a donation for instream flows described in
RCW 90.42.080(1) (b) or to a trust water right leased under RCW
90.42.080(8) if the period of the lease does not exceed five years.

(9) Where a portion of an existing water right that is acquired
or donated to the trust water rights program will assist in achieving
established instream flows, the department shall process the change or
amendment of the existing right without conducting a review of the
extent and validity of the portion of the water right that will remain
with the water right holder. [2009 ¢ 283 s 4; 2002 ¢ 329 s 8; 2001 ¢
237 s 30; 1993 ¢ 98 s 3; 1991 ¢ 347 s 8.]

Findings—Intent—2009 c 283: See note following RCW 90.42.100.

Finding—Intent—Severability—Effective date—2001 c 237: See
notes following RCW 90.82.040.

Intent—2001 ¢ 237: See note following RCW 90.66.065.
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Purposes—1991 c 347: See note following RCW 90.42.005.

RCW 90.42.050 Guidelines governing trust water rights—
Submission of guidelines to joint select committee. The department,
in cooperation with federally recognized Indian tribes, local
governments, state agencies, and other interested parties, shall
establish guidelines by July 1, 1992, governing the acquisition,
administration, and management of trust water rights. The guidelines
shall address at a minimum the following:

(1) Methods for determining the net water savings resulting from
water conservation projects or programs carried out in accordance with
this chapter, and other factors to be considered in determining the
quantity or value of water available for potential designation as a
trust water right;

(2) Criteria for determining the portion of net water savings to
be conveyed to the state under this chapter;

(3) Criteria for prioritizing water conservation projects;

(4) A description of potential public benefits that will affect
consideration for state financial assistance in RCW 90.42.030;

(5) Procedures for providing notification to potentially
interested parties;

(6) Criteria for the assignment of uses of trust water rights
acquired in areas of the state not addressed in a regional water
resource plan or critical area agreement; and

(7) Contracting procedures and other procedures not specifically
addressed in this section.

These guidelines shall be submitted to the joint select committee
on water resource policy before adoption. [1991 ¢ 347 s 9.]

Purposes—1991 c 347: See note following RCW 90.42.005.

RCW 90.42.060 Chapter 43.83B RCW or RCW 43.83.340 not replaced
or amended. The policies and purposes of this chapter shall not be
construed as replacing or amending the policies or the purposes for
which funds available under chapter 43.83B RCW or RCW 43.83.340 may be
used. [2015 1st sp.s. ¢ 4 s 55; 1991 ¢ 347 s 10.]

Purposes—1991 c 347: See notes following RCW 90.42.005.

RCW 90.42.070 Involuntary impairment of existing water rights
not authorized. ©Nothing in this chapter authorizes the involuntary
impairment of any existing water rights. [1991 ¢ 347 s 11.]

Purposes—1991 c 347: See note following RCW 90.42.005.

RCW 90.42.080 Trust water rights—Acquisition, donation,
exercise, and transfer—Appropriation required for expenditure of
funds. (1) (a) The state may acquire all or portions of existing
surface water or groundwater rights, by purchase, gift, or other
appropriate means other than by condemnation, from any person or
entity or combination of persons or entities. Once acquired, such
rights are trust water rights. A water right acquired by the state
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that is expressly conditioned to limit its use to instream purposes
shall be administered as a trust water right in compliance with that
condition.

(b) If the holder of a right to surface water or groundwater
chooses to donate all or a portion of the person's water right to the
trust water system to assist in providing instream flows or to
preserve surface water or groundwater resources on a temporary or
permanent basis, the department shall accept the donation on such
terms as the person may prescribe as long as the donation satisfies
the requirements of subsection (4) of this section and the other
applicable requirements of this chapter and the terms prescribed are
relevant and material to protecting any interest in the water right
retained by the donor. Once accepted, such rights are trust water
rights within the conditions prescribed by the donor.

(2) The department may enter into leases, contracts, or such
other arrangements with other persons or entities as appropriate, to
ensure that trust water rights acquired in accordance with this
chapter may be exercised to the fullest possible extent.

(3) Trust water rights may be acquired by the state on a
temporary or permanent basis.

(4) Except as provided in subsections (10), (11), and (12) of
this section, a water right donated under subsection (1) (b) of this
section shall not exceed the extent to which the water right was
exercised during the five years before the donation nor may the total
of any portion of the water right remaining with the donor plus the
donated portion of the water right exceed the extent to which the
water right was exercised during the five years before the donation. A
water right holder who believes his or her water right has been
impaired by a trust water right donated under subsection (1) (b) of
this section may request that the department review the impairment
claim. If the department determines that a trust water right resulting
from a donation under subsection (1) (b) of this section is impairing
existing water rights in violation of RCW 90.42.070, the trust water
right shall be altered by the department to eliminate the impairment.
Any decision of the department to alter or not to alter a trust water
right donated under subsection (1) (b) of this section is appealable to
the pollution control hearings board under RCW 43.21B.230. A donated
water right's status as a trust water right under this subsection is
not evidence of the validity or quantity of the water right.

(5) The provisions of RCW 90.03.380 and 90.03.390 do not apply to
donations for instream flows described in subsection (1) (b) of this
section, but do apply to other transfers of water rights under this
section except that the consumptive quantity of a trust water right
acquired by the state and held or authorized for use by the department
is equal to the consumptive quantity of the right prior to transfer
into the trust water rights program.

(6) No funds may be expended for the purchase of water rights by
the state pursuant to this section unless specifically appropriated
for this purpose by the legislature.

(7) Any water right conveyed to the trust water right system as a
gift that is expressly conditioned to limit its use to instream
purposes shall be managed by the department for public purposes to
ensure that it qualifies as a gift that is deductible for federal
income taxation purposes for the person or entity conveying the water
right.

(8) Except as provided in subsections (10) and (11) of this
section, if the department acquires a trust water right by lease, the
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amount of the trust water right shall not exceed the extent to which
the water right was exercised during the five years before the
acquisition was made nor may the total of any portion of the water
right remaining with the original water right holder plus the portion
of the water right leased by the department exceed the extent to which
the water right was exercised during the five years before the
acquisition. A water right holder who believes his or her water right
has been impaired by a trust water right leased under this subsection
may request that the department review the impairment claim. If the
department determines that a trust water right resulting from the
leasing of that trust water right leased under this subsection is
impairing existing water rights in violation of RCW 90.42.070, the
trust water right shall be altered by the department to eliminate the
impairment. Any decision of the department to alter or not to alter a
trust water right leased under this subsection is appealable to the
pollution control hearings board under RCW 43.21B.230. The
department's leasing of a trust water right under this subsection is
not evidence of the validity or quantity of the water right.

(9) For a water right donated to or acquired by the trust water
rights program on a temporary basis, the full quantity of water
diverted or withdrawn to exercise the right before the donation or
acquisition shall be placed in the trust water rights program and
shall revert to the donor or person from whom it was acquired when the
trust period ends. For a trust water right acquired by the state and
held or authorized for use by the department, the consumptive quantity
of the right when it reverts to the donor or person from whom it was
acquired is equal to the consumptive quantity of the right prior to
transfer into the trust water rights program.

(10) For water rights donated or leased under subsection (4) or
(8) of this section where nonuse of the water right is excused under
RCW 90.14.140(1) :

(a) The department shall calculate the amount of water eligible
to be acquired by looking at the extent to which the right was
exercised during the most recent five-year period preceding the date
where nonuse of the water right was excused under RCW 90.14.140(1);
and

(b) The total of the donated or leased portion of the water right
and the portion of the water right remaining with the water right
holder shall not exceed the extent to which the water right was
exercised during the most recent five-year period preceding the date
nonuse of the water right was excused under RCW 90.14.140(1).

(11) For water rights donated or leased under subsection (4) or
(8) of this section where nonuse of the water right is exempt under
RCW 90.14.140(2) (a) or (d):

(a) The amount of water eligible to be acquired shall be based on
historical beneficial use; and

(b) The total of the donated or leased portion of the water right
and the portion of the water right the water right holder continues to
use shall not exceed the historical beneficial use of that right
during the duration of the trust.

(12) Upon a request made by a water right holder to the
department on or before June 30, 2021, a water right banked pursuant
to *RCW 90.92.070, as that section existed on April 15, 2021, must be
accepted by the department as a temporary trust water right donation
for a period of up to two years, in the same quantity that the water
right was banked pursuant to *RCW 90.92.070. [2021 ¢ 110 s 1; 2009 c
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283 s 5; 2002 ¢ 329 s 9; 2001 ¢ 237 s 31; 1993 ¢ 98 s 4; 1991 ¢ 347 s
12.]

*Reviser's note: RCW 90.92.070 expired June 30, 2021, pursuant to
2009 ¢ 183 s 20 and 2019 c 78 s 4.

Effective date—2021 ¢ 110: "This act is necessary for the
immediate preservation of the public peace, health, or safety, or
support of the state government and its existing public institutions,
and takes effect immediately [April 21, 2021]." [2021 ¢ 110 s 2.]

Findings—Intent—2009 c 283: See note following RCW 90.42.100.

Finding—Intent—Severability—Effective date—2001 c 237: See
notes following RCW 90.82.040.

Intent—2001 ¢ 237: See note following RCW 90.66.065.

Purposes—1991 c 347: See note following RCW 90.42.005.

RCW 90.42.090 Jurisdictional authorities not altered. It is the
intent of the legislature that jurisdictional authorities that exist
in law not be expanded, diminished, or altered in any manner
whatsoever by this chapter. [1991 ¢ 347 s 13.]

Purposes—1991 c 347: See note following RCW 90.42.005.

RCW 90.42.100 Water banking. (1) The department is hereby
authorized to use the trust water rights program for water banking
purposes statewide.

(2) Water banking may be used for one or more of the following
purposes:

(a) To authorize the use of trust water rights to mitigate for
water resource impacts, future water supply needs, or any beneficial
use under chapter 90.03, 90.44, or 90.54 RCW, consistent with any
terms and conditions established by the transferor, except that within
the Yakima river basin return flows from water rights authorized in
whole or in part for any purpose shall remain available as part of the
Yakima basin's total water supply available and to satisfy existing
rights for other downstream uses and users;

(b) To document transfers of water rights to and from the trust
water rights program; and

(c) To provide a source of water rights the department can make
available to third parties on a temporary or permanent basis for any
beneficial use under chapter 90.03, 90.44, or 90.54 RCW.

(3) The department shall not use water banking to:

(a) Cause detriment or injury to existing rights;

(b) Issue temporary water rights or portions thereof for new
potable uses requiring an adequate and reliable water supply under RCW
19.27.097;

(c) Administer federal project water rights, including federal
storage rights; or

(d) Allow carryover of stored water in the Yakima basin from one
water year to another water year if it would negatively impact the
total water supply available.
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(4) The department shall provide electronic notice and
opportunity for comment to affected local governments and affected
federally recognized tribal governments prior to initiating use of the
trust water rights program for water banking purposes for the first
time in each water resource inventory area.

(5) Nothing in this section may be interpreted or administered in
a manner that precludes the use of the department's existing authority
to process trust water rights applications under this chapter or to
process water right applications under chapter 90.03 or 90.44 RCW.

(6) For purposes of this section and RCW 90.42.135, "total water
supply available”" shall be defined as provided in the 1945 consent
decree between the United States and water users in the Yakima river
basin, and consistent with later interpretation by state and federal
courts. [2009 ¢ 283 s 2; 2003 c 144 s 2.]

Findings—Intent—2009 c 283: "The legislature finds that many
watershed groups and programs, including but not limited to watershed
planning units operating under chapter 90.82 RCW, have proposed or
considered using the state trust water rights program for water
banking purposes to meet vital instream and out-of-stream needs within
a watershed or region. The legislature also finds that water banking
can: Provide critical tools to make water supplies available when and
where needed during times of drought; improve streamflows and preserve
instream values during fish critical periods; reduce water transaction
costs, time, and risk to purchasers; facilitate fair and efficient
reallocation of water from one beneficial use to another; provide
water supplies to offset impacts related to future development and the
issuance of new water rights; and facilitate water agreements that
protect upstream community values while retaining flexibility to meet
critical downstream water needs in times of scarcity. The legislature
therefore declares that the intent of this act is to provide clear
authority for water banking throughout the state and to improve the
effectiveness of the state trust water rights program." [2009 c 283 s
1.]

Effective date—2003 ¢ 144: See note following RCW 90.42.005.

RCW 90.42.110 Water banking—Application to transfer water
rights. (1) The department, with the consent of the water right
holder, may identify trust water rights for administration for water
banking purposes, including trust water rights established before May
7, 2003.

(2) An application to transfer a water right to the trust water
[rights] program shall be reviewed under RCW 90.03.380 at the time the
water right is transferred to the trust water [rights] program for
administration for water banking purposes, and notice of the
application shall be published by the applicant as provided under RCW
90.03.280. The application must indicate the reach or reaches of the
stream where the trust water right will be established before the
transfer of the water right or portion thereof from the trust water
[rights] program, and identify reasonably foreseeable future temporary
or permanent beneficial uses for which the water right or portion
thereof may be used by a third party upon transfer from the trust
water right[s] program. In the event the future place of use, period
of use, or other elements of the water right are not specifically
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identified at the time of the transfer into the trust water [rights]
program, another review under RCW 90.03.380 will be necessary at the
time of a proposed transfer from the trust water [rights] program.
[2003 ¢ 144 s 3.]

Effective date—2003 ¢ 144: See note following RCW 90.42.005.

RCW 90.42.120 Water banking—Transfer of water rights—
Requirements—Appeals. (1) The department shall transfer a water
right or portion thereof being administered for water banking purposes
from the trust water [rights] program to a third party upon occurrence
of all of the following:

(a) The department receives a request for transfer of a water
right or portion thereof currently administered by the department for
water banking purposes;

(b) The request is consistent with any previous review under RCW
90.03.380 of the water right and future temporary or permanent
beneficial uses;

(c) The request is consistent with any condition, limitation, or
agreement affecting the water right, including but not limited to any
trust water right transfer agreement executed at the time the water
right was transferred to the trust water rights program; and

(d) The request is accompanied by and is consistent with an
assignment of interest or portion thereof from a person or entity
retaining an interest in the trust water right or portion thereof to
the party requesting transfer of the water right or portion thereof.

(2) The priority date of the water right or portion thereof
transferred by the department from the trust water [rights] program
for water banking purposes shall be the priority date of the
underlying water right.

(3) The department shall issue documentation for that water right
or portion thereof to the new water right holder based on the
requirements applicable to the transfer of other water rights from the
trust water rights program. Such documentation shall include a
description of the property to which the water right will be
appurtenant after the water right or portion thereof is transferred
from the trust water [rights] program to a third party.

(4) The department's decision on the transfer of a water right or
portion thereof from the trust water [rights] program for water
banking purposes may be appealed to the pollution control hearings
board under RCW 43.21B.230, or to a superior court conducting a
general adjudication under RCW 90.03.210. [2003 ¢ 144 s 4.]

Effective date—2003 ¢ 144: See note following RCW 90.42.005.

RCW 90.42.130 Water banking—Input from affected entities. The
department shall seek input from agricultural organizations, federal
agencies, tribal governments, local governments, watershed groups,
conservation groups, and developers on water banking, including water
banking procedures and identification of areas in Washington where
water banking could assist in providing water supplies for instream
and out-of-stream uses. [2016 ¢ 215 s 1; 2014 ¢ 76 s 9; 2003 c 144 s
5.1
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Effective date—2003 ¢ 144: See note following RCW 90.42.005.

RCW 90.42.135 Limitations of act—2003 c 144. ©Nothing in
chapter 144, Laws of 2003 shall:

(1) Cause detriment or injury to existing rights or to the
operation of the federal Yakima project to provide water for
irrigation purposes, existing water supply contracts, or existing
water rights;

(2) Diminish in any way existing rights or the total water supply
available for irrigation and other purposes in the Yakima basin;

(3) Affect or modify the authority of a court conducting a
general adjudication pursuant to RCW 90.03.210; or

(4) Affect or modify the rights of any person or entity under a
water rights adjudication or under any order of the court conducting a
water rights adjudication. [2003 ¢ 144 s 6.]

Effective date—2003 ¢ 144: See note following RCW 90.42.005.

RCW 90.42.138 Construction—2003 ¢ 144. Nothing in chapter 144,
Laws of 2003 may be construed to:

(1) Affect or modify any treaty or other federal rights of an
Indian tribe, or the rights of any federal agency or other person or
entity arising under state or federal law;

(2) Affect or modify the rights or jurisdictions of the United
States, the state of Washington, the Yakama Nation, or other person or
entity over waters of any river or stream or over any groundwater
resource;

(3) Alter, amend, repeal, interpret, modify, or be in conflict
with any interstate compact made by the states;

(4) Alter, establish, or impair the respective rights of states,
the United States, the Yakama Nation, or any other person or entity
with respect to any water or water-related right;

(5) Alter, diminish, or abridge the rights and obligations of any
federal, state, or local agency, the Yakama Nation, or other person or
entity;

(6) Affect or modify the rights of the Yakama Indian Nation or
its successors in interest to, and management and regulation of, those
water resources arising or used, within the external boundaries of the
Yakama Indian Reservation;

(7) Affect or modify the settlement agreement between the United
States and the state of Washington filed in Yakima county superior
court with regard to federal reserved water rights other than those
rights reserved by the United States for the benefit of the Yakama
Indian Nation and its members; or

(8) Affect or modify the rights of any federal, state, or local
agency, the Yakama Nation, or any other person or entity, public or
private, with respect to any unresolved and unsettled claims in any
water right adjudications, or court decisions, including State v.
Acquavella, or constitute evidence in any such proceeding in which any
water or water-related right is adjudicated. [2003 ¢ 144 s 7.]

Effective date—2003 ¢ 144: See note following RCW 90.42.005.
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RCW 90.42.150 Recovery of department's costs associated with
water service contracts with federal agencies. Costs incurred by the
department associated with water service contracts with federal
agencies may be recovered by the department from persons withdrawing
water or credits for water associated with water banking purposes as a
condition of the exercise of a water right supplied from a federal
water project. [2009 ¢ 283 s 6.]

Findings—Intent—2009 c 283: See note following RCW 90.42.100.

RCW 90.42.160 Adoption of rules. The department may adopt rules
as necessary to implement this chapter. [2009 ¢ 283 s 8.]

Findings—Intent—2009 c 283: See note following RCW 90.42.100.

RCW 90.42.170 Water banking—Department must maintain
information on its website. (1) (a) The department must maintain
information on its website regarding water banking, including
information on water banks and related programs in various areas of
the state.

(b) The information maintained on the department's website under
this subsection must include a schedule or table for each water bank
that shows:

(1) The amount charged for mitigation, including any fees;

(1i) If applicable, the priority date of the water rights made
available for mitigation;

(1iii) The amount of water made available for mitigation;

(iv) If applicable, any geographic areas in the state where the
department may issue permits or other approvals to use the water
rights associated with the water bank as mitigation;

(v) The processes utilized by the water bank to obtain approval
from the department, or any other applicable governmental agency, to
use the water rights as mitigation for new water uses; and

(vi) The nature of the ownership interest of the water right
available to be conveyed to the landowner and whether the ownership
interest will be recorded on the title.

(2) The department must update the schedule or table required
under this section on a quarterly basis, using information provided to
the department by the operator of each water bank. Any person
operating a water bank in Washington must provide the information
required under this section to the department upon request. [2016 c
215 s 2.]
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Chapter 90.44 RCW
REGULATION OF PUBLIC GROUNDWATERS

Sections

90.44.020 Purpose of chapter.

90.44.030 Chapter not to affect surface water rights.

90.44.035 Definitions.

90.44.040 Public groundwaters subject to appropriation.

90.44.050 Permit to withdraw.

90.44.052 Whitman county clustered residential developments pilot
project—Exemption from permit requirements.

90.44.055 Applications for water right or amendment—Consideration
of water impoundment or other resource management
technique.

90.44.060 Laws governing withdrawal.

90.44.062 Use of reclaimed water by wastewater treatment facility—

Permit requirements inapplicable.
90.44.070 Limitations on granting permit.
90.44.080 Certificate—Showing required.
90.44.090 Certificate of vested rights.

90.44.100 Amendment to permit or certificate—Replacement or new
additional wells—Exemption for small irrigation
impoundments.

90.44.105 Amendment to permit or certificate—Consolidation of

rights for exempt wells.

90.44.110 Waste of water prohibited—Exceptions.

90.44.120 Penalty for waste or unauthorized use of water.

90.44.130 Priorities as between appropriators—Department in charge
of groundwater withdrawals—Establishment and
modification of groundwater areas and depth zones—
Declarations by claimant of artificially stored water.

90.44.180 Hearing to adjust supply to current needs.

90.44.200 Water supervisors—Duties—Compensation.
90.44.220 Petition to conduct an adjudication to determine rights to
water.

90.44.230 Effect of findings and judgment.
90.44.250 Investigations—Reports of appropriators.

90.44.400 Groundwater management areas—Purpose—Standards—
Identification—Designation.

90.44.410 Requirements for groundwater management programs—Review
of programs.

90.44.420 Groundwater management programs—Consideration by

department of ecology—Public hearing—Findings—
Adoption of regulations, ordinances, and programs.
90.44.430 Groundwater management programs—Guidance to local
governments and certain departments.
90.44.440 Existing rights not affected.

90.44.445 Acreage expansion program—Authorization—Certification.
90.44.450 Metering or measuring groundwater withdrawals—Reports.
90.44.460 Reservoir permits.

90.44.500 Civil penalties.

90.44.510 Superseding water right permit or certificate—Water

delivered from federal Columbia Basin project.
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90.44.530 Applications to appropriate groundwater under a cost-
reimbursement agreement.

90.44.540 Expedited processing of applications—Notification—Fees.

90.44.550 Odessa groundwater subarea—Nonuse of a water right—
Notice to the department—Conditions.

Aquifer protection areas: Chapter 36.36 RCW.

RCW 90.44.020 Purpose of chapter. This chapter regulating and
controlling groundwaters of the state of Washington shall be
supplemental to chapter 90.03 RCW, which regulates the surface waters
of the state, and is enacted for the purpose of extending the
application of such surface water statutes to the appropriation and
beneficial use of groundwaters within the state. [1945 ¢ 263 s 1;
Rem. Supp. 1945 s 7400-1.]

RCW 90.44.030 Chapter not to affect surface water rights. The
rights to appropriate the surface waters of the state and the rights
acquired by the appropriation and use of surface waters shall not be
affected or impaired by any of the provisions of this supplementary
chapter and, to the extent that any underground water is part of or
tributary to the source of any surface stream or lake, or that the
withdrawal of groundwater may affect the flow of any spring, water
course, lake, or other body of surface water, the right of an
appropriator and owner of surface water shall be superior to any
subsequent right hereby authorized to be acquired in or to
groundwater. [1945 ¢ 263 s 2; Rem. Supp. 1945 s 7400-2.]

RCW 90.44.035 Definitions. For purposes of this chapter:

(1) "Department" means the department of ecology;
(2) "Director" means the director of ecology;
(3) "Groundwaters" means all waters that exist beneath the land

surface or beneath the bed of any stream, lake or reservoir, or other
body of surface water within the boundaries of this state, whatever
may be the geological formation or structure in which such water
stands or flows, percolates or otherwise moves. There is a recognized
distinction between natural groundwater and artificially stored
groundwater;

(4) "Natural groundwater" means water that exists in underground
storage owing wholly to natural processes;

(5) "Artificially stored groundwater" means water that is made
available in underground storage artificially, either intentionally,
or incidentally to irrigation and that otherwise would have been
dissipated by natural processes; and

(6) "Underground artificial storage and recovery project" means
any project in which it is intended to artificially store water in the
ground through injection, surface spreading and infiltration, or other
department-approved method, and to make subsequent use of the stored
water. However, (a) this subsection does not apply to irrigation
return flow, or to operational and seepage losses that occur during
the irrigation of land, or to water that is artificially stored due to
the construction, operation, or maintenance of an irrigation district
project, or to projects involving water reclaimed in accordance with
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chapter 90.46 RCW; and (b) RCW 90.44.130 applies to those instances of
claimed artificial recharge occurring due to the construction,
operation, or maintenance of an irrigation district project or
operational and seepage losses that occur during the irrigation of
land, as well as other forms of claimed artificial recharge already
existing at the time a groundwater subarea is established. [2000 c 98
s 2; 1987 ¢ 109 s 107; 1973 c 94 s 2; 1945 ¢ 263 s 3; RRS s 7400-3.
Formerly RCW 90.44.010.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

Purpose—1973 c 94: "It is the purpose of this 1973 amendatory
act to state as well as reaffirm the intent of the legislature that
"groundwaters," as defined in chapter 263, Laws of 1945, means all
waters within the state existing beneath the land surface, and to
remove any possible ambiguity which may exist as a result of the
dissenting opinion in State v. Ponten, 77 Wn.2d 463 (1969), or
otherwise, with regard to the meaning of "groundwaters" in the present
wording of RCW 90.44.035. The definition set forth in section 2 of
this 1973 amendatory act accords with the interpretation given by all
of the various administrative agencies having responsibility for
administration of the act since its enactment in 1945." [1973 c 94 s
1.] This applies to the amendment to RCW 90.44.035 by 1973 c 94 s 2.

RCW 90.44.040 Public groundwaters subject to appropriation.
Subject to existing rights, all natural groundwaters of the state as
defined in RCW 90.44.035, also all artificial groundwaters that have
been abandoned or forfeited, are hereby declared to be public
groundwaters and to belong to the public and to be subject to
appropriation for beneficial use under the terms of this chapter and
not otherwise. [1945 ¢ 263 s 4; Rem. Supp. 1945 s 7400-4.]

RCW 90.44.050 Permit to withdraw. After June 6, 1945, no
withdrawal of public groundwaters of the state shall be begun, nor
shall any well or other works for such withdrawal be constructed,
unless an application to appropriate such waters has been made to the
department and a permit has been granted by it as herein provided:
EXCEPT, HOWEVER, That any withdrawal of public groundwaters for stock-
watering purposes, or for the watering of a lawn or of a noncommercial
garden not exceeding one-half acre in area, or for single or group
domestic uses in an amount not exceeding five thousand gallons a day,
or as provided in RCW 90.44.052, or for an industrial purpose in an
amount not exceeding five thousand gallons a day, is and shall be
exempt from the provisions of this section, but, to the extent that it
is regularly used beneficially, shall be entitled to a right equal to
that established by a permit issued under the provisions of this
chapter: PROVIDED, HOWEVER, That the department from time to time may
require the person or agency making any such small withdrawal to
furnish information as to the means for and the quantity of that
withdrawal: PROVIDED, FURTHER, That at the option of the party making
withdrawals of groundwaters of the state not exceeding five thousand
gallons per day, applications under this section or declarations under
RCW 90.44.090 may be filed and permits and certificates obtained in
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the same manner and under the same requirements as is in this chapter
provided in the case of withdrawals in excess of five thousand gallons
a day. [2003 ¢ 307 s 1; 1987 ¢ 109 s 108; 1947 c 122 s 1; 1945 c 263
s 5; Rem. Supp. 1947 s 7400-5.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.44.052 Whitman county clustered residential developments
pilot project—Exemption from permit requirements. (1) On a pilot
project basis, the use of water for domestic use in clustered
residential developments is exempt as described in subsection (2) of
this section from the permit requirements of RCW 90.44.050 in Whitman
county. The department must review the use of water under this section
and its impact on water resources in the county and maintain
information regarding the pilot project on its website.

(2) For the pilot project, the domestic use of water for a
clustered residential development is exempt from the permit
requirements of RCW 90.44.050 for an amount of water that is not more
than one thousand two hundred gallons a day per residence for a
residential development that has an overall density equal to or less
than one residence per ten acres and a minimum of six homes.

(3) No new right to use water may be established for a clustered
development under this section where the first residential use of
water for the development begins after December 31, 2015. [2014 ¢ To6
s 10; 2003 ¢ 307 s 2.]

RCW 90.44.055 Applications for water right or amendment—
Consideration of water impoundment or other resource management
technique. The department shall, when evaluating an application for a
water right or an amendment filed pursuant to RCW 90.44.050 or
90.44.100 that includes provision for any water impoundment or other
resource management technique, take into consideration the benefits
and costs, including environmental effects, of any water impoundment
or other resource management technique that is included as a component
of the application. The department's consideration shall extend to any
increased water supply that results from the impoundment or other
resource management technique, including but not limited to any
recharge of groundwater that may occur, as a means of making water
available or otherwise offsetting the impact of the withdrawal of
groundwater proposed in the application for the water right or
amendment in the same water resource inventory area. Provision for an
impoundment or other resource management technique in an application
shall be made solely at the discretion of the applicant and shall not
be made by the department as a condition for approving an application
that does not include such provision.

This section does not lessen, enlarge, or modify the rights of
any riparian owner, or any existing water right acquired by
appropriation or otherwise. [1997 ¢ 360 s 3; 1996 c 306 s 2.]

Findings—Purpose—1997 c 360: See note following RCW 90.03.255.
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RCW 90.44.060 Laws governing withdrawal. Applications for
permits for appropriation of underground water shall be made in the
same form and manner provided in RCW 90.03.250 through 90.03.340, as
amended, the provisions of which sections are hereby extended to
govern and to apply to groundwater, or groundwater right certificates
and to all permits that shall be issued pursuant to such applications,
and the rights to the withdrawal of groundwater acquired thereby shall
be governed by RCW 90.03.250 through 90.03.340, inclusive: PROVIDED,
That each application to withdraw public groundwater by means of a
well or wells shall set forth the following additional information:

(1) the name and post office address of the applicant; (2) the name
and post office address of the owner of the land on which such well or
wells or works will be located; (3) the location of the proposed well
or wells or other works for the proposed withdrawal; (4) the
groundwater area, sub-area, or zone from which withdrawal is proposed,
provided the department has designated such area, sub-area, or zone in
accord with RCW 90.44.130; (5) the amount of water proposed to be
withdrawn, in gallons a minute and in acre feet a year, or millions of
gallons a year; (6) the depth and type of construction proposed for
the well or wells or other works: AND PROVIDED FURTHER, That any
permit issued pursuant to an application for constructing a well or
wells to withdraw public groundwater may specify an approved type and
manner of construction for the purposes of preventing waste of said
public waters and of conserving their head. [1987 c 109 s 109; 1945 c¢
263 s 6; Rem. Supp. 1945 s 7400-6.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.44.062 Use of reclaimed water by wastewater treatment
facility—Permit requirements inapplicable. The permit requirements
of RCW 90.44.060 do not apply to the use of reclaimed water by the
owner of a wastewater treatment facility under the provisions of RCW
90.46.120 and do not apply to the use of agricultural industrial
process water as provided under RCW 90.46.150. [2001 ¢ 69 s 7; 1997 c
444 s 3.]

Severability—1997 c 444: See note following RCW 90.46.010.

RCW 90.44.070 Limitations on granting permit. No permit shall
be granted for the development or withdrawal of public groundwaters
beyond the capacity of the underground bed or formation in the given
basin, district, or locality to yield such water within a reasonable
or feasible pumping lift in case of pumping developments, or within a
reasonable or feasible reduction of pressure in the case of artesian
developments. The department shall have the power to determine whether
the granting of any such permit will injure or damage any vested or
existing right or rights under prior permits and may in addition to
the records of the department, require further evidence, proof, and
testimony before granting or denying any such permits. [1987 ¢ 109 s
110; 1945 ¢ 263 s 7; Rem. Supp. 1945 s 7400-7.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.
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RCW 90.44.080 Certificate—Showing required. Upon a showing to
the department that construction has been completed in compliance with
the terms of any permit issued under the provisions of this chapter,
it shall be the duty of the department to issue to the permittee a
certificate of groundwater right stating that the appropriation has
been perfected under such permit: PROVIDED, HOWEVER, That such showing
shall include the following information: (1) the location of each well
or other means of withdrawal constructed under the permit, both with
respect to official land surveys and in terms of distance and
direction to any preexisting well or wells or works constructed under
an earlier permit or approved declaration of a vested right, provided
the distance to such preexisting well or works is not more than a
quarter of a mile; (2) the depth and diameter of each well or the
depth and general specifications of any other works constructed under
the terms of the permit; (3) the thickness in feet and the physical
character of each bed, stratum, or formation penetrated by each well;
(4) the length and position, in feet below the land surface, and the
commercial specifications of all casing, also of each screen or
perforated zone in the casing of each well constructed; (5) the tested
capacity of each well in gallons a minute, as determined by measuring
the discharge of the pump or pumps after continuous operation for at
least four hours or, in the case of a flowing well, by measuring the
natural flow at the land surface; (6) for each nonflowing well, the
depth to the static groundwater level as measured in feet below the
land surface immediately before the well-capacity test herein
provided, also the draw-down of the water level, in feet, at the end
of said well-capacity test; (7) for each flowing well, the shut-in
pressure measured in feet above the land surface or in pounds per
square inch at the land surface; and (8) such additional factual
information as reasonably may be required by the department to
establish compliance with the terms of the permit and with the
provisions of this chapter.

The well driller or other constructor of works for the withdrawal
of public groundwaters shall be obligated to furnish the permittee a
certified record of the factual information necessary to show
compliance with the provisions of this section. [1987 ¢ 109 s 111;
1945 ¢ 263 s 8; Rem. Supp. 1945 s 7400-8.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.44.090 Certificate of vested rights. Any person, firm or
corporation claiming a vested right to withdraw public groundwaters of
the state by virtue of prior beneficial use of such water shall,
within three years after June 6, 1945, be entitled to receive from the
department a certificate of groundwater right to that effect:
PROVIDED, That the issuance by the department of any such certificate
of vested right shall be contingent on a declaration by the claimant
in a form prescribed by the department, which declaration shall set
forth: (1) the beneficial use for which such withdrawal has been made;
(2) the date or approximate date of the earliest beneficial use of the
water so withdrawn, and the continuity of such beneficial use; (3) the
amount of water claimed; (4) if the beneficial use has been for
irrigation, the description of the land to which such water has been
applied and the name of the owner thereof; and (5) so far as it may be
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available, descriptive information concerning each well or other works
for the withdrawal of public groundwater, as required of original
permittees under the provisions of RCW 90.44.080: PROVIDED, HOWEVER,
That in case of failure to comply with the provisions of this section
within the three years allotted, the claimant may apply to the
department for a reasonable extension of time, which shall not exceed
two additional years and which shall be granted only upon a showing of
good cause for such failure.

Each such declaration shall be certified, either on the basis of
the personal knowledge of the declarant or on the basis of information
and belief. With respect to each such declaration there shall be
publication, and findings in the same manner as provided in RCW
90.44.060 in the case of an original application to appropriate water.
If the department's findings sustain the declaration, the department
shall approve said declaration, which then shall be recorded at length
with the department and may also be recorded in the office of the
county auditor of the county within which the claimed withdrawal and
beneficial use of public groundwater have been made. When duly
approved and recorded as herein provided, each such declaration or
copies thereof shall have the same force and effect as an original
permit granted under the provisions of RCW 90.44.060, with a priority
as of the date of the earliest beneficial use of the water.

Declarations heretofore filed with the department in substantial
compliance with the provisions of this section shall have the same
force and effect as if filed after June 6, 1945.

The same fees shall be collected by the department in the case of
applications for the issuance of certificates of vested rights, as are
required to be collected in the case of application for permits for
withdrawal of groundwaters and for the issuance of certificates of
groundwater withdrawal rights under this chapter. [1987 c 109 s 112;
1947 ¢ 122 s 2; 1945 c 263 s 9; Rem. Supp. 1947 s 7400-9.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.44.100 Amendment to permit or certificate—Replacement or
new additional wells—Exemption for small irrigation impoundments.

(1) After an application to, and upon the issuance by the department
of an amendment to the appropriate permit or certificate of
groundwater right, the holder of a valid right to withdraw public
groundwaters may, without losing the holder's priority of right,
construct wells or other means of withdrawal at a new location in
substitution for or in addition to those at the original location, or
the holder may change the manner or the place of use of the water.

(2) An amendment to construct replacement or a new additional
well or wells at a location outside of the location of the original
well or wells or to change the manner or place of use of the water
shall be issued only after publication of notice of the application
and findings as prescribed in the case of an original application.
Such amendment shall be issued by the department only on the
conditions that: (a) The additional or replacement well or wells shall
tap the same body of public groundwater as the original well or wells;
(b) where a replacement well or wells is approved, the use of the
original well or wells shall be discontinued and the original well or
wells shall be properly decommissioned as required under chapter
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18.104 RCW; (c) where an additional well or wells is constructed, the
original well or wells may continue to be used, but the combined total
withdrawal from the original and additional well or wells shall not
enlarge the right conveyed by the original permit or certificate; and
(d) other existing rights shall not be impaired. The department may
specify an approved manner of construction and shall require a showing
of compliance with the terms of the amendment, as provided in RCW
90.44.080 in the case of an original permit.

(3) The construction of a replacement or new additional well or
wells at the location of the original well or wells shall be allowed
without application to the department for an amendment. However, the

following apply to such a replacement or new additional well: (a) The
well shall tap the same body of public groundwater as the original
well or wells; (b) if a replacement well is constructed, the use of

the original well or wells shall be discontinued and the original well
or wells shall be properly decommissioned as required under chapter
18.104 RCW; (c) 1f a new additional well is constructed, the original
well or wells may continue to be used, but the combined total
withdrawal from the original and additional well or wells shall not
enlarge the right conveyed by the original water use permit or
certificate; (d) the construction and use of the well shall not
interfere with or impair water rights with an earlier date of priority
than the water right or rights for the original well or wells; (e) the
replacement or additional well shall be located no closer than the
original well to a well it might interfere with; (f) the department
may specify an approved manner of construction of the well; and (qg)
the department shall require a showing of compliance with the
conditions of this subsection (3).

(4) As used in this section, the "location of the original well
or wells" is the area described as the point of withdrawal in the
original public notice published for the application for the water
right for the well.

(5) The development and use of a small irrigation impoundment, as
defined in RCW 90.03.370(8), does not constitute a change or amendment
for the purposes of this section. The exemption expressly provided by
this subsection shall not be construed as requiring an amendment of
any existing water right to enable the holder of the right to store
water governed by the right. [2003 ¢ 329 s 3; (2009 c 183 s 16
expired June 30, 2021); 1997 ¢ 316 s 2; 1987 c 109 s 113; 1945 c 263 s
10; Rem. Supp. 1945 s 7400-10.]

Expiration date—2019 c 78; 2009 c 183: See note following RCW
90.03.380.

Intent—1997 ¢ 316: "The legislature intends that the holder of a
valid permit or certificate of groundwater right be permitted by the
department of ecology to amend a valid permit or certificate to allow
full and complete development of the valid right by the construction
of replacement or additional wells at the original location or new
locations." [1997 ¢ 316 s 1.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.
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RCW 90.44.105 Amendment to permit or certificate—Consolidation
of rights for exempt wells. Upon the issuance by the department of an
amendment to the appropriate permit or certificate of groundwater
right, the holder of a valid right to withdraw public groundwaters may
consolidate that right with a groundwater right exempt from the permit
requirement under RCW 90.44.050, without affecting the priority of
either of the water rights being consolidated. Such a consolidation
amendment shall be issued only after publication of a notice of the
application, a comment period, and a determination made by the
department, in lieu of meeting the conditions required for an
amendment under RCW 90.44.100, that: (1) The exempt well taps the same
body of public groundwater as the well to which the water right of the
exempt well is to be consolidated; (2) use of the exempt well shall be
discontinued upon approval of the consolidation amendment to the
permit or certificate; (3) legally enforceable agreements have been
entered to prohibit the construction of another exempt well to serve
the area previously served by the exempt well to be discontinued, and
such agreements are binding upon subsequent owners of the land through
appropriate binding limitations on the title to the land; (4) the
exempt well or wells the use of which is to be discontinued will be
properly decommissioned in accordance with chapter 18.104 RCW and the
rules of the department; and (5) other existing rights, including
ground and surface water rights and minimum streamflows adopted by
rule, shall not be impaired. The notice shall be published by the
applicant in a newspaper of general circulation in the county or
counties in which the wells for the rights to be consolidated are
located once a week for two consecutive weeks. The applicant shall
provide evidence of the publication of the notice to the department.
The comment period shall be for thirty days beginning on the date the
second notice is published.

The amount of the water to be added to the holder's permit or
certificate upon discontinuance of the exempt well shall be the
average withdrawal from the well, in gallons per day, for the most
recent five-year period preceding the date of the application, except
that the amount shall not be less than eight hundred gallons per day
for each residential connection or such alternative minimum amount as
may be established by the department in consultation with the
department of health, and shall not exceed five thousand gallons per
day. The department shall presume that an amount identified by the
applicant as being the average withdrawal from the well during the
most recent five-year period is accurate if the applicant establishes
that the amount identified for the use or uses of water from the
exempt well is consistent with the average amount of water used for
similar use or uses in the general area in which the exempt well is
located. The department shall develop, in consultation with the
department of health, a schedule of average household and small-area
landscaping water usages 1in various regions of the state to aid the
department and applicants in identifying average amounts used for
these purposes. The presumption does not apply if the department finds
credible evidence of nonuse of the well during the required period or
credible evidence that the use of water from the exempt well or the
intensity of the use of the land supported by water from the exempt
well is substantially different than such uses in the general area in
which the exempt well is located. The department shall also accord a
presumption in favor of approval of such consolidation if the
requirements of this subsection are met and the discontinuance of the
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exempt well is consistent with an adopted coordinated water system
plan under chapter 70A.100 RCW, an adopted comprehensive land use plan
under chapter 36.70A RCW, or other comprehensive watershed management
plan applicable to the area containing an objective of decreasing the
number of existing and newly developed small groundwater withdrawal
wells. The department shall provide a priority to reviewing and
deciding upon applications subject to this subsection, and shall make
its decision within sixty days of the end of the comment period
following publication of the notice by the applicant or within sixty
days of the date on which compliance with the state environmental
policy act, chapter 43.21C RCW, is completed, whichever is later. The
applicant and the department may by prior mutual agreement extend the
time for making a decision. [2021 ¢ 65 s 102; 1997 ¢ 446 s 1.]

Explanatory statement—2021 c 65: See note following RCW
53.54.030.

RCW 90.44.110 Waste of water prohibited—Exceptions. No public
groundwaters that have been withdrawn shall be wasted without
economical beneficial use. The department shall require all wells
producing waters which contaminate other waters to be plugged or
capped. The department shall also require all flowing wells to be so
capped or equipped with valves that the flow of water can be
completely stopped when the wells are not in use under the terms of
their respective permits or approved declarations of vested rights.
Likewise, the department shall also require both flowing and
nonflowing wells to be so constructed and maintained as to prevent the
waste of public groundwaters through leaky casings, pipes, fittings,
valves, or pumps—either above or below the land surface: PROVIDED,
HOWEVER, That the withdrawal of reasonable quantities of public
groundwater in connection with the construction, development, testing,
or repair of a well shall not be construed as waste; also, that the
inadvertent loss of such water owing to breakage of a pump, valve,
pipe, or fitting shall not be construed as waste if reasonable
diligence is shown by the permittee in effecting the necessary repair.

In the issuance of an original permit, or of an amendment to an
original permit or certificate of vested right to withdraw and
appropriate public groundwaters under the provisions of this chapter,
the department may, as in his or her judgment is necessary, specify
for the proposed well or wells or other works a manner of construction
adequate to accomplish the provisions of this section. [2013 ¢ 23 s
611; 1987 c 109 s 114; 1949 c 63 s 1; 1945 ¢ 263 s 11; Rem. Supp. 1949
s 7400-11.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.44.120 Penalty for waste or unauthorized use of water.
The unauthorized use of groundwater to which another person is
entitled, or the wilful or negligent waste of groundwater, or the
failure, when required by the department, to cap flowing wells or
equip the same with valves, fittings, or casings to prevent waste of
groundwaters, or to cap or plug wells producing waters which
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contaminate other waters, shall be a misdemeanor. [1987 ¢ 109 s 115;
1949 ¢ 63 s 2; 1947 ¢ 122 s 3; Rem. Supp. 1949 s 7400-11A.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.44.130 Priorities as between appropriators—Department in
charge of groundwater withdrawals—Establishment and modification of
groundwater areas and depth zones—Declarations by claimant of
artificially stored water. As between appropriators of public
groundwater, the prior appropriator shall as against subsequent
appropriators from the same groundwater body be entitled to the
preferred use of such groundwater to the extent of his or her
appropriation and beneficial use, and shall enjoy the right to have
any withdrawals by a subsequent appropriator of groundwater limited to
an amount that will maintain and provide a safe sustaining yield in
the amount of the prior appropriation. The department shall have
jurisdiction over the withdrawals of groundwater and shall administer
the groundwater rights under the principle just set forth, and it
shall have the jurisdiction to limit withdrawals by appropriators of
groundwater so as to enforce the maintenance of a safe sustaining
yield from the groundwater body. For this purpose, the department
shall have authority and it shall be its duty from time to time, as
adequate factual data become available, to designate groundwater areas
or subareas, to designate separate depth zones within any such area or
subarea, or to modify the boundaries of such existing area, or
subarea, or zones to the end that the withdrawals therefrom may be
administratively controlled as prescribed in RCW 90.44.180 in order
that overdraft of public groundwaters may be prevented so far as is
feasible. Each such area or zone shall, as nearly as known facts
permit, be so designated as to enclose a single and distinct body of
public groundwater. Each such subarea may be so designated as to
enclose all or any part of a distinct body of public groundwater, as
the department deems will most effectively accomplish the purposes of
this chapter.

Designation of, or modification of the boundaries of such a
groundwater area, subarea, or zone may be proposed by the department
on its own motion or by petition to the department signed by at least
fifty or one-fourth, whichever is the lesser number, of the users of
groundwater in a proposed groundwater area, subarea, or zone. Before
any proposed groundwater area, subarea, or zone shall be designated,
or before the boundaries or any existing groundwater area, subarea, or
zone shall be modified the department shall publish a notice setting
forth: (1) In terms of the appropriate legal subdivisions a
description of all lands enclosed within the proposed area, subarea,
or zone, or within the area, subarea, or zone whose boundaries are
proposed to be modified; (2) the object of the proposed designation or
modification of boundaries; and (3) the day and hour, and the place
where written objections may be submitted and heard. Such notice shall
be published in three consecutive weekly issues of a newspaper of
general circulation in the county or counties containing all or the
greater portion of the lands involved, and the newspaper of
publication shall be selected by the department. Publication as just
prescribed shall be construed as sufficient notice to the landowners
and water users concerned.
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Objections having been heard as herein provided, the department
shall make and file in its office written findings of fact with
respect to the proposed designation or modification and, if the
findings are in the affirmative, shall also enter a written order
designating the groundwater area, or subarea, or zone or modifying the
boundaries of the existing area, subarea, or zone. Such findings and
order shall also be published substantially in the manner herein
prescribed for notice of hearing, and when so published shall be final
and conclusive unless an appeal therefrom is taken within the period
and in the manner prescribed by RCW 43.21B.310. Publication of such
findings and order shall give force and effect to the remaining
provisions of this section and to the provisions of RCW 90.44.180,
with respect to the particular area, subarea, or zone.

Priorities of right to withdraw public groundwater shall be
established separately for each groundwater area, subarea, or zone
and, as between such rights, the first in time shall be the superior
in right. The priority of the right acquired under a certificate of
groundwater right shall be the date of filing of the original
application for a withdrawal with the department, or the date or
approximate date of the earliest beneficial use of water as set forth
in a certificate of a vested groundwater right, under the provisions
of RCW 90.44.090.

Within ninety days after the designation of a groundwater area,
subarea, or zone as herein provided, any person, firm, or corporation
then claiming to be the owner of artificially stored groundwater
within such area, subarea, or zone shall file a certified declaration
to that effect with the department on a form prescribed by the
department. Such declaration shall cover: (1) The location and
description of the works by whose operation such artificial
groundwater storage is purported to have been created, and the name or
names of the owner or owners thereof; (2) a description of the lands
purported to be underlain by such artificially stored groundwater, and
the name or names of the owner or owners thereof; (3) the amount of
such water claimed; (4) the date or approximate date of the earliest
artificial storage; (5) evidence competent to show that the water
claimed is in fact water that would have been dissipated naturally
except for artificial improvements by the claimant; and (6) such
additional factual information as reasonably may be required by the
department. If any of the purported artificially stored groundwater
has been or then is being withdrawn, the claimant also shall file (1)
the declarations which this chapter requires of claimants to a vested
right to withdraw public groundwaters, and (2) evidence competent to
show that none of the water withdrawn under those declarations is in
fact public groundwater from the area, subarea, or zone concerned:
PROVIDED, HOWEVER, That in case of failure to file a declaration
within the ninety-day period herein provided, the claimant may apply
to the department for a reasonable extension of time, which shall not
exceed two additional years and which shall be granted only upon a
showing of good cause for such failure.

Following publication of the declaration and findings—as in the
case of an original application, permit, or certificate of right to
appropriate public groundwaters—the department shall accept or reject
such declaration or declarations with respect to ownership or
withdrawal of artificially stored groundwater. Acceptance of such
declaration or declarations by the department shall convey to the
declarant no right to withdraw public groundwaters from the particular
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area, subarea, or zone, nor to impair existing or subsequent rights to
such public waters.

Any person, firm, or corporation hereafter claiming to be the
owner of groundwater within a designated groundwater area, subarea, or
zone by virtue of its artificial storage subsequent to such
designation shall, within three years following the earliest
artificial storage file a declaration of claim with the department, as
herein prescribed for claims based on artificial storage prior to such
designation: PROVIDED, HOWEVER, That in case of such failure the
claimant may apply to the department for a reasonable extension of
time, which shall not exceed two additional years and which shall be
granted upon a showing of good cause for such failure.

Any person, firm, or corporation hereafter withdrawing
groundwater claimed to be owned by virtue of artificial storage
subsequent to designation of the relevant groundwater area, subarea,
or zone shall, within ninety days following the earliest such
withdrawal, file with the department the declarations required by this
chapter with respect to withdrawals of public groundwater. [2013 c 23
s 612; 1987 c 109 s 116; 1947 c 122 s 4; 1945 c 263 s 12; Rem. Supp.
1947 s 7400-12. Formerly RCW 90.44.130 through 90.44.170.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.44.180 Hearing to adjust supply to current needs. At any
time the department may hold a hearing on its own motion, and shall
hold a hearing upon petition of at least fifty or one-fourth,
whichever is the lesser number, of the holders of valid rights to
withdraw public groundwaters from any designated groundwater area,
sub-area, or zone, to determine whether the water supply in such area,
sub-area, or zone is adequate for the current needs of all such
holders. Notice of any such hearing, and the findings and order
resulting therefrom shall be published in the manner prescribed in RCW
90.44.130 with respect to the designation or modification of a
groundwater area, or sub-area, or zone.

If such hearing finds that the total available supply is
inadequate for the current needs of all holders of valid rights to
withdraw public groundwaters from the particular groundwater area,
sub-area, or zone, the department shall order the aggregate withdrawal
from such area, sub-area, or zone decreased so that it shall not
exceed such available supply. Such decrease shall conform to the
priority of the pertinent valid rights and shall prevail for the term
of shortage in the available supply. Except that by mutual agreement
among the respective holders and with the department, the ordered
decrease in aggregate withdrawal may be accomplished by the waiving of
all or some specified part of a senior right or rights in favor of a
junior right or rights: PROVIDED, That such waiving of a right or
rights by agreement shall not modify the relative priorities of such
right or rights as recorded in the department. [1987 ¢ 109 s 117;
1945 ¢ 263 s 13; Rem. Supp. 1945 s 7400-13.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.
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RCW 90.44.200 Water supervisors—Duties—Compensation. The
department, as in its judgment is deemed necessary and advisable, may
appoint one or more groundwater supervisors for each designated
groundwater area, sub-area, or zone, Or may appoint one or more
groundwater supervisors-at-large. Within their respective
jurisdictions and under the direction of the department, such
supervisor and supervisors-at-large shall supervise the withdrawal of
public groundwaters and the carrying out of orders issued by the
department under the provisions of this chapter.

The duties, compensation, and authority of such supervisors or
supervisors-at-large shall be those prescribed for water masters under
the terms of RCW 90.03.060 and 90.03.070. [1987 c 109 s 118; 1945 c
263 s 15; Rem. Supp. 1945 s 7400-15.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

Water master's power of arrest: RCW 90.03.090.

RCW 90.44.220 Petition to conduct an adjudication to determine
rights to water. Upon the filing of a petition with the department by
a planning unit or by one or more persons claiming a right to any
waters within the state or when, after investigation, in the judgment
of the department, the public interest will be served by a
determination of the rights thereto, the department shall file a
petition to conduct an adjudication with the superior court of the
county for the determination of the rights of appropriators of any
particular groundwater body and all the provisions of RCW 90.03.110
through 90.03.240 and 90.03.620 through 90.03.645, shall govern and
apply to the adjudication and determination of such groundwater body
and to the ownership thereof. Hereafter, in any proceedings for the
adjudication and determination of water rights—either rights to the
use of surface water or to the use of groundwater, or both—pursuant
to chapter 90.03 RCW, all appropriators of groundwater or of surface
water in the particular basin or area may be included as parties to
such adjudication, as set forth in chapter 90.03 RCW. [2009 ¢ 332 s
17; 1987 ¢ 109 s 119; 1945 ¢ 263 s 17; Rem. Supp. 1945 s 7400-17.]

Application—2009 c 332: See note following RCW 90.03.110.

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

Additional powers and duties enumerated—Payment from reclamation
account: RCW 89.16.055.

Application of RCW sections to specific proceedings: RCW 90.14.200.
Determination of water rights
scope: RCW 90.03.245.

state to bear its expenses incurred in and on appeal: RCW
90.03.243.
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RCW 90.44.230 Effect of findings and judgment. In any
determination of the right to withdrawal of groundwater under RCW
90.44.220, the department's findings and the court's findings and
judgment shall determine the priority of right and the quantity of
water to which each appropriator who is a party to the proceedings
shall be entitled, shall determine the level below which the
groundwater body shall not be drawn down by appropriators, or shall
reserve Jjurisdiction for the determination of a safe sustaining water
yield as necessary from time to time to preserve the rights of the
several appropriators and to prevent depletion of the groundwater
body. [1987 ¢ 109 s 120; 1945 c 263 s 18; Rem. Supp. 1945 s 7400-18.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.44.250 Investigations—Reports of appropriators. The
department is hereby authorized to make such investigations as may be
necessary to determine the location, extent, depth, volume, and flow
of all groundwaters within the state and in making such examination,
hereby is authorized and directed to cooperate with the federal
government, with any county or municipal corporation, or any person,
firm, association or corporation, and upon such terms as may seem
appropriate to it.

In connection with such investigation, the department from time
to time may require reports from each groundwater appropriator as to
the amount of public groundwater being withdrawn and as to the manner
and extent of the beneficial use. Such reports shall be in a form
prescribed by the department. [1987 ¢ 109 s 121; 1945 c 263 s 19;
Rem. Supp. 1945 s 7400-19. Formerly RCW 90.44.210.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.44.400 Groundwater management areas—Purpose—Standards—
Identification—Designation. (1) This legislation [act] is enacted
for the purpose of identifying groundwater management procedures that
are consistent with both local needs and state water resource policies
and management objectives; including the protection of water quality,
assurance of quantity, and efficient management of water resources to
meet future needs.

In recognition of existing water rights and the need to manage
groundwater aquifers for future use, the department of ecology shall,
by rule, establish standards, criteria, and a process for the
designation of specific groundwater areas or sub-areas, or separate
depth zones within such area or sub-area, and provide for either the
department of ecology, local governments, or groundwater users of the
area to initiate development of a groundwater management program for
each area or sub-area, consistent with state and local government
objectives, policies, and authorities. The department shall develop
and adopt these rules by January 1, 1986.

(2) The department of ecology, in cooperation with other state
agencies, local government, and user groups, shall identify probable
groundwater management areas or sub-areas. The department shall also
prepare a general schedule for the development of groundwater
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management programs that recognizes the available local or state
agency staff and financial resources to carry out the intent of RCW
90.44.400 through 90.44.420. The department shall also provide the
option for locally initiated studies and for local government to
assume the lead agency role in developing the groundwater management
program and in implementing the provisions of RCW 90.44.400 through
90.44.420. The criteria to guide identification of the groundwater
areas or sub-areas shall include but not be limited to, the following:

(a) Aquifer systems that are declining due to restricted recharge
or over-utilization;

(b) Aquifer systems in which overappropriation may have occurred
and adjudication of water rights has not yet been completed;

(c) Aquifer systems currently being considered for water supply
reservation under chapter 90.54 RCW for future beneficial uses;

(d) Aquifers identified as the primary source of supply for
public water supply systems;

(e) Aquifers designated as a sole source aquifer by the federal
environmental protection agency; and

(f) Geographical areas where land use may result in contamination
or degradation of the groundwater quality.

(3) In developing the groundwater management programs, priority
shall be given to areas or sub-areas where water quality is imminently
threatened. [1985 ¢ 453 s 1.]

RCW 90.44.410 Requirements for groundwater management programs—
Review of programs. (1) The groundwater area or sub-area management
programs shall include:

(a) A description of the specific groundwater area or sub-areas,
or separate depth zones within any such area or sub-area, and the
relationship of this zone or area to the land use management
responsibilities of county government;

(b) A management program based on long-term monitoring and
resource management objectives for the area or sub-area;

(c) Identification of water resources and the allocation of the
resources to meet state and local needs;

(d) Projection of water supply needs for existing and future
identified user groups and beneficial uses;

(e) Identification of water resource management policies and/or
practices that may impact the recharge of the designated area or
policies that may affect the safe yield and quantity of water
available for future appropriation;

(f) Identification of land use and other activities that may
impact the quality and efficient use of the groundwater, including
domestic, industrial, solid, and other waste disposal, underground
storage facilities, or stormwater management practices;

(g) The design of the program necessary to manage the resource to
assure long-term benefits to the citizens of the state;

(h) Identification of water quality objectives for the aquifer
system which recognize existing and future uses of the aquifer and
that are in accordance with department of ecology and department of
social and health services drinking and surface water quality
standards;

(1) Long-term policies and construction practices necessary to
protect existing water rights and subsequent facilities installed in
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accordance with the groundwater area or sub-area management programs
and/or other water right procedures;

(7J) Annual withdrawal rates and safe yield guidelines which are
directed by the long-term management programs that recognize annual
variations in aquifer recharge;

(k) A description of conditions and potential conflicts and
identification of a program to resolve conflicts with existing water
rights;

(1) Alternative management programs to meet future needs and
existing conditions, including water conservation plans; and

(m) A process for the periodic review of the groundwater
management program and monitoring of the implementation of the
program.

(2) The groundwater area or sub-area management programs shall be
submitted for review in accordance with the state environmental policy
act. [1988 ¢ 186 s 1; 1985 c 453 s 2.]

Effective date—1988 c 186 s 1: "Section 1 of this act shall take
effect June 30, 1998." [1988 ¢ 186 s 2.]

RCW 90.44.420 Groundwater management programs—Consideration by
department of ecology—Public hearing—Findings—Adoption of
regulations, ordinances, and programs. The department of ecology
shall consider the groundwater area or sub-area management plan for
adoption in accordance with this chapter and chapter 90.54 RCW.

Upon completion of the groundwater area or sub-area management
program, the department of ecology shall hold a public hearing within
the designated groundwater management area for the purpose of taking
public testimony on the proposed program. Following the public
hearing, the department of ecology and affected local governments
shall (1) prepare findings which either provide for the subsequent
adoption of the program as proposed or identify the revisions
necessary to ensure that the program is consistent with the intent of
this chapter, and (2) adopt regulations, ordinances, and/or programs
for implementing those provisions of the groundwater management
program which are within their respective jurisdictional authorities.
[1985 ¢ 453 s 3.]

RCW 90.44.430 Groundwater management programs—Guidance to local
governments and certain departments. The department of ecology, the
department of social and health services, and affected local
governments shall be guided by the adopted program when reviewing and
considering approval of all studies, plans, and facilities that may
utilize or impact the implementation of the program. [1985 ¢ 453 s
4.]

RCW 90.44.440 Existing rights not affected. RCW 90.44.400
through 90.44.430 shall not affect any water rights existing as of May
21, 1985. [1985 c 453 s 5.]

RCW 90.44.445 Acreage expansion program—Authorization—
Certification. 1In any acreage expansion program adopted by the
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department as an element of a groundwater management program, the
authorization for a water right certificate holder to participate in
the program shall be on an annual basis for the first two years. After
the two-year period, the department may authorize participation for
ten-year periods. The department may authorize participation for ten-
year periods for certificate holders who have already participated in
an acreage expansion program for two years. The department may require
annual certification that the certificate holder has complied with all
requirements of the program. The department may terminate the
authority of a certificate holder to participate in the program for
one calendar year if the certificate holder fails to comply with the
requirements of the program. [1993 ¢ 99 s 1.]

RCW 90.44.450 Metering or measuring groundwater withdrawals—
Reports. The department of ecology may require withdrawals of
groundwater to be metered, or measured by other approved methods, as a
condition for a new water right permit. The department may also
require, as a condition for such permits, reports regarding such
withdrawals as to the amount of water being withdrawn. These reports
shall be in a form prescribed by the department. [1989 ¢ 348 s 7.]

Severability—1989 c 348: See note following RCW 90.54.020.

Rights not impaired—1989 c 348: See RCW 90.54.920.

RCW 90.44.460 Reservoir permits. The legislature recognizes the
importance of sound water management. In an effort to promote new and
innovative methods of water storage, the legislature authorizes the
department of ecology to issue reservoir permits that enable an entity
to artificially store and recover water in any underground geological
formation, which qualifies as a reservoir under RCW 90.03.370. [2000
c 98 s 1.]

RCW 90.44.500 Civil penalties. See RCW 90.03.600.

RCW 90.44.510 Superseding water right permit or certificate—
Water delivered from federal Columbia Basin project. The department
shall issue a superseding water right permit or certificate for a
groundwater right where the source of water is an aquifer for which
the department adopts rules establishing a groundwater management
subarea and water from the federal Columbia Basin project is delivered
for use by a person who holds such a groundwater right. The
superseding water right permit or certificate shall designate that
portion of the groundwater right that is replaced by water from the
federal Columbia Basin project as a standby or reserve right that may
be used when water delivered by the federal project is curtailed or
otherwise not available. The period of curtailment or unavailability
shall be deemed a low flow period under RCW 90.14.140(2) (b). The total
number of acres irrigated by the person under the groundwater right
and through the use of water delivered from the federal project must
not exceed the quantity of water authorized by the federal bureau of
reclamation and number of acres irrigated under the person's water
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right permit or certificate for the use of water from the agquifer.
[2011 ¢ 72 s 1; 2004 c 195 s 3.]

RCW 90.44.530 Applications to appropriate groundwater under a
cost-reimbursement agreement. Applications to appropriate groundwater
under a cost-reimbursement agreement must be processed in accordance
with RCW 90.03.265 when an applicant requests the assignment of a
cost-reimbursement consultant as provided in RCW 43.21A.690. [2010 ¢
285 s 11.]

Intent—2010 ¢ 285: See note following RCW 90.03.265.

RCW 90.44.540 Expedited processing of applications—Notification
—Fees. (1) The department may expedite processing of applications
within the same source of water on its own volition when there is
interest from a sufficient number of applicants or upon receipt of
written requests from at least ten percent of the applicants within
the same source of water.

(2) If the conditions of subsection (1) of this section have been
met and the department determines that the public interest is best
served by expediting applications within a water source, the
department must notify in writing all persons who have pending
applications on file for a new appropriation, change, transfer, or
amendment of a water right from that water source. A water source may
include surface water only, groundwater only, or surface and
groundwater together if the department determines that they are
hydraulically connected. The notice must be posted on the department's
website and published in a newspaper of general circulation in the
area where affected properties are located. The notice must also be
made individually by way of mail to:

(a) Inform those applicants that expedited processing of
applications within the described water source is being initiated;

(b) Provide to individual applicants the criteria under which the
applications will be examined and determined;

(c) Provide to individual applicants the estimated cost for
having an application processed on an expedited basis;

(d) Provide an estimate of how long the expedited process will
take before an application is approved or denied; and

(e) Provide at least sixty days for the applicants to respond in
writing regarding the applicant's decision to participate in expedited
processing of their applications.

(3) In addition to the application fees provided in RCW
90.03.470, the department must recover the full cost of processing all
the applications from applicants who elect to participate within the
water source through expedited processing fees. The department must
calculate an expedited processing fee based primarily on the
proportionate quantity of water requested by each applicant and may
adjust the fee if it appears that an application will require a
disproportionately greater amount of time and effort to process due to
its complexity. Any application fees that were paid by the applicant
under RCW 90.03.470 must be credited against the applicant's share of
the cost of processing applications under the provisions of this
section.
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(4) The expedited processing fee must be collected by the
department prior to the expedited processing of an application.
Revenue collected from these fees must be deposited into the water
rights processing account created in RCW 90.03.650. An applicant who
has stated in writing that he or she wants his or her application
processed using the expedited procedures in this section must transmit
the processing fee within sixty days of the written request. Failure
to do so will result in the applicant not being included in expedited
processing for that water source.

(5) If an applicant elects not to participate in expedited
processing, the application remains on file with the department, the
applicant retains his or her priority date, and the application may be
processed through regular processing, priority processing, expedited
processing, coordinated cost-reimbursement processing, cost-
reimbursement processing, or through conservancy board processing as
authorized under chapter 90.80 RCW. Such an application may not be
processed through expedited processing within twelve months after the
department's issuance of decisions on participating applications at
the conclusion of expedited processing unless the applicant agrees to
pay the full proportionate share that would otherwise have been paid
during such processing. Any proceeds collected from an applicant under
this delayed entry into expedited processing shall be used to
reimburse the other applicants who participated in the previous
expedited processing of applications, provided sufficient proceeds
remain to fully cover the department's cost of processing the delayed
entry application and the department's estimated administrative costs
to reimburse the previously expedited applicants. [2010 c 285 s 12.]

Intent—2010 ¢ 285: See note following RCW 90.03.265.

RCW 90.44.550 Odessa groundwater subarea—Nonuse of a water
right—Notice to the department—Conditions. (1) In order to encourage
more efficient use of water, where the source of water is an aquifer
within the Odessa groundwater subarea as defined in chapter 173-128A
WAC:

(a) Any period of nonuse of a right to withdraw groundwater from
the aquifer is deemed to be involuntary due to a drought or low flow
period under RCW 90.14.140(2) (b); and

(b) Such unused water is deemed a standby or reserve water supply
that may again be used after the period of nonuse, as long as: (i)
Reductions in water use are a result of conservation practices,
irrigation or water use efficiencies, long or short-term changes in
the types or rotations of crops grown, economic hardship, pumping or
system infrastructure costs, unavailability or unsuitability of water,
or willing and documented participation in cooperative efforts to
reduce aquifer depletion and optimize available water resources; (ii)
withdrawal or diversion facilities are maintained in good operating
condition; and (iii) the department has not issued a superseding water
right permit or certificate to designate a portion of the groundwater
right replaced by federal Columbia basin project water as a standby or
reserve right under RCW 90.44.510.

(2) (a) A water right holder choosing to not exercise a water
right in accordance with the provisions of this section must provide
notice to the department in writing within 180 days of such a choice.
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The notice must include the name of the water right holder and the
number of the permit, certificate, or claim.

(b) When a water right holder chooses to discontinue nonuse under
the provisions of this section, notice of such action must be provided
to the department in writing. Notice is not required under this
subsection (2) (b) for seasonal fluctuations in use if the right is not
fully exercised as reflected in the notice provided under (a) of this
subsection.

(c) A water right holder who submitted notice under RCW
90.44.520(2) (a) as it existed on June 30, 2021, is deemed to have
provided notice under (a) of this subsection.

(3) The provisions of this section relating to the nonuse of all
or a portion of a water right are in addition to any other provisions
relating to such nonuse under existing law.

(4) If water from the federal Columbia basin project has been
delivered to a place of use authorized under a right to withdraw
groundwater from the aquifer, the provisions of RCW 90.44.510 apply
and supersede the provisions of this section.

(5) Portions of rights protected under this section may not be
transferred outside Odessa subarea boundaries as defined in WAC
173-128A-040. Transfers within Odessa subarea boundaries remain
subject to the provisions of RCW 90.03.380, 90.03.390, 90.44.100, and
WAC 173-130A-200. [2022 ¢ 60 s 2.]

Finding—2022 ¢ 60: "In 2006, the legislature approved chapter
168, Laws of 2006 (Engrossed Substitute Senate Bill No. 6151) in order
to encourage the efficient use of water in the Odessa subarea. Chapter
168, Laws of 2006 (Engrossed Substitute Senate Bill No. 6151) expired
in July of 2021. The legislature finds that this program was effective
and 1s necessary." [2022 ¢ 60 s 1.]
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Chapter 90.46 RCW
RECLAIMED WATER USE

Sections

90.46.005 Findings—Coordination of efforts—Development of
facilities encouraged.

90.46.010 Definitions.

90.46.015 Rules—Coordination with department of health—
Consultation with advisory committee.

90.46.020 Interim standards for pilot projects for use of reclaimed
water.
90.46.030 Standards, procedures, and guidelines for industrial and

commercial use of reclaimed water—Reclaimed water
permits—Fee structure for permits—Formal agreements
between the departments of health and ecology.

90.46.040 Standards, procedures, and guidelines for land
applications of reclaimed water.

90.46.042 Standards, procedures, and guidelines for direct recharge.

90.46.044 Standards, procedures, and guidelines for discharge to
wetlands.

90.46.050 Advisory committee—Development of standards, procedures,
and guidelines.

90.46.070 Exemption from standards, procedures, and guidelines.

90.46.072 Conflict resolution—Reclaimed water projects and chapter
372-32 WAC.

90.46.080 Use of reclaimed water for surface percolation—
Establishment of discharge limit for contaminants.

90.46.090 Use of reclaimed water for discharge into constructed

beneficial use wetlands and constructed treatment
wetlands—Standards for discharge.

90.46.100 Discharge of reclaimed water for streamflow augmentation.

90.46.110 Reclaimed water demonstration program—Demonstration
projects.

90.46.120 Use of water from wastewater treatment facility—

Consideration in regional water supply plan or potable
water supply plans—Consideration in reviewing
provisions for water supplies for short plat, short
subdivision, or subdivision—Report to the legislature.

90.46.130 Impairment of water rights downstream from freshwater
discharge points.

90.46.140 Greywater reuse—Standards, procedures, and guidelines—
Rules.

90.46.150 Agricultural industrial process water—Permit—Use—
Referral to department of health.

90.46.160 Industrial reuse water—Permit.

90.46.200 Authority of the departments of ecology and health—Lead
agency—Duties.

90.46.210 Lead agency—Authority to bring legal proceeding.

90.46.220 Permit.

90.46.230 Right to enter and inspect property related to the purpose
of the permit—Administrative search warrant.

90.46.240 Plans, reports, specifications, and proposed methods of
operation and maintenance to be submitted to
departments.

90.46.250 Violation of chapter—Notification—Immediate action.
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90.46.260 Penalty.

90.46.270 Violations—Civil penalty—Procedure.

90.46.280 Application of administrative procedure act to chapter.

90.46.290 On-site nonpotable water systems—Risk-based water quality
standards—Adoption of rules.

RCW 90.46.005 Findings—Coordination of efforts—Development of
facilities encouraged. The legislature finds that by encouraging the
use of reclaimed water while assuring the health and safety of all
Washington citizens and the protection of its environment, the state
of Washington will continue to use water in the best interests of
present and future generations.

To facilitate the immediate use of reclaimed water for uses
approved by the departments of ecology and health, the state shall
expand both direct financial support and financial incentives for
capital investments in water reuse and reclaimed water to effectuate
the goals of this chapter. The legislature further directs the
department of health and the department of ecology to coordinate
efforts towards developing an efficient and streamlined process for
creating and implementing processes for the use of reclaimed water.

It is hereby declared that the people of the state of Washington
have a primary interest in the development of facilities to provide
reclaimed water to replace potable water in nonpotable applications,
to supplement existing surface and ground water supplies, and to
assist in meeting the future water requirements of the state.

The legislature further finds and declares that the utilization
of reclaimed water by local communities for domestic, agricultural,
industrial, recreational, and fish and wildlife habitat creation and
enhancement purposes, including wetland enhancement, will contribute
to the peace, health, safety, and welfare of the people of the state
of Washington. To the extent reclaimed water is appropriate for
beneficial uses, it should be so used to preserve potable water for
drinking purposes, contribute to the restoration and protection of
instream flows that are crucial to preservation of the state's
salmonid fishery resources, contribute to the restoration of Puget
Sound by reducing wastewater discharge, provide a drought resistant
source of water supply for nonpotable needs, or be a source of supply
integrated into state, regional, and local strategies to respond to
population growth and global warming. Use of reclaimed water
constitutes the development of new basic water supplies needed for
future generations and local and regional water management planning
should consider coordination of infrastructure, development, storage,
water reclamation and reuse, and source exchange as strategies to meet
water demands associated with population growth and impacts of global
warming.

The legislature further finds and declares that the use of
reclaimed water is not inconsistent with the policy of antidegradation
of state waters announced in other state statutes, including the water
pollution control act, chapter 90.48 RCW and the water resources act,
chapter 90.54 RCW.

The legislature finds that other states, including California,
Florida, and Arizona, have successfully used reclaimed water to
supplement existing water supplies without threatening existing
resources or public health.
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It is the intent of the legislature that the department of
ecology and the department of health undertake the necessary steps to
encourage the development of water reclamation facilities so that
reclaimed water may be made available to help meet the growing water
requirements of the state.

The legislature further finds and declares that reclaimed water
facilities are water pollution control facilities as defined in
chapter 70A.135 RCW and are eligible for financial assistance as
provided in chapter 70A.135 RCW. The legislature finds that funding
demonstration projects will ensure the future use of reclaimed water.
The demonstration projects in RCW 90.46.110 are varied in nature and
will provide the experience necessary to test different facets of the
standards and refine a variety of technologies so that water purveyors
can begin to use reclaimed water technology in a more cost-effective
manner. This is especially critical in smaller cities and communities
where the feasibility for such projects is great, but there are scarce
resources to develop the necessary facilities.

The legislature further finds that the agricultural processing
industry can play a critical and beneficial role in promoting the
efficient use of water by having the opportunity to develop and reuse
agricultural industrial process water from food processing. [2020 c¢
20 s 1495; 2007 c 445 s 2; 2001 ¢ 69 s 1; 1997 ¢ 355 s 1; 1995 c 342 s
1; 1992 ¢ 204 s 1.]

Findings—Intent—2007 c 445: " (1) Since the 1992 enactment of the
reclaimed water act, the value of reclaimed water as a new source of
supply has received increasing recognition across the state and across
the nation. New information on the matters in this section has
increased awareness of the need to better manage, protect, and
conserve water resources and to use reclaimed water in that process.
The legislature now finds the following:

(a) Global warming and climate change. Global warming has reduced
the volume of glaciers in the North Cascade mountains to between
eighteen to thirty-two percent since 1983, and up to seventy-five
percent of the glaciers are at risk of disappearing under projected
temperatures for this century. Mountain snow pack has declined at
virtually every measurement location in the Pacific Northwest,
reducing the proportion of annual river flow to Puget Sound during
summer months by eighteen percent since 1948. Global warming has also
shifted peak streamflows earlier in the year in watersheds covering
much of Washington state, including the Columbia river basin,
jeopardizing the state's salmon fisheries. The state's recent report
on the economic impacts of climate change indicate that water
resources will be one of the areas most affected, and that many
utilities may need to invest major resources in new supply and
conservation measures. Developing and implementing adaptation
strategies, such as water conservation that includes the use of
reclaimed water, can extend existing water supply systems to help
address the global warming impacts. In particular, because reclaimed
water uses existing sources of supply and fairly constant base flows
of wastewater, it has year-round dependability, without regard to any
given year's climate variability. This is particularly important
during summer months, when outdoor demands peak and streamflows are
critical for fish.

(b) Puget Sound. The governor has initiated a Puget Sound
partnership, with a request for an initial strategy to address high
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priority problems. In December, the partnership delivered a strategy
that includes expanded use of reclaimed water both in order to improve
the Puget Sound's water quality by reducing wastewater discharges and
by replacing current sources of supply for nonpotable uses that
detrimentally affect streamflows and habitat.

(c) Salmon recovery. The federal fisheries services recently
approved a salmon recovery plan for the Puget Sound, which was
developed across multiple watersheds by numerous local governments,
tribal governments, and other parties to achieve sustainable
populations of salmon and other species. That plan includes an
adaptive management component where continued efforts will be made to
address issues, including problems with instream flows, identified as
a limiting factor in virtually all the watersheds, through strategies
that will be developed by regional and watershed implementation
groups. A potentially significant strategy may be the substitution of
reclaimed water for nonpotable uses where it will benefit streams and
habitat.

(d) Water quality. Increasingly stringent federal standards for
water quality are forcing a number of communities to develop
strategies for wastewater treatment that, in addition to providing
higher treatment levels, will reduce the quantity of discharges. For
many of those communities, facilities to produce reclaimed water will
be a necessary approach to achieve both water quality and water supply
objectives.

(e) Watershed plans. Under the watershed planning act of 1997,
approximately two-thirds of the watersheds in the state have used a
bottom-up approach to developing collaborative plans for meeting
future water supply needs. Many of those plans include the use of
reclaimed water for meeting those needs.

(f) Columbia river water management. Pursuant to legislation and
funding provided in 2006, federal, state, and local governments and
agencies, along with tribal governments, user groups, environmental
organizations, and others are developing a comprehensive strategy for
the mainstem Columbia that will ensure supplies for future growth
while protecting streamflows and fish habitat. The strategy will
include multiple tools that may include the potential development of
new storage, conservation measures, and water use efficiency. One
pathway toward conservation and efficiency is likely to be
identification and implementation of reclaimed water opportunities.

(g) Development schedule. The time frame required to plan,
design, construct, and begin use of reclaimed water can be extensive
due to the public information and acceptance efforts required in
addition to planning, design, and environmental assessment required
for infrastructure projects. This extended time frame necessitates the
initiation of reclaimed water projects as soon as possible.

(2) It is therefore the intent of the legislature to:

(a) Effectuate and reinvigorate the original intent behind the
reclaimed water act to expand the use of reclaimed water for
nonpotable uses throughout the state;

(b) Restate and emphasize the use of reclaimed water as a matter
of water resource management policy;

(c) Address current barriers to the use of reclaimed water, where
changes in state law will resolve such issues;

(d) Develop information from the state agencies responsible for
promoting the use of reclaimed water and address regulatory,
financial, planning, and other barriers to the expanded use of
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reclaimed water, relying on state agency expertise and experience with
reclaimed water;

(e) Facilitate achieving state, regional, and local objectives
through use of reclaimed water for water supply purposes in high
priority areas of the state, and in regional and local watershed and
water planning;

(f) Provide planning tools to local governments to incorporate
reclaimed water and related water conservation into land use plans,
consistent with water planning;

(g) Expand the scope of work of the advisory committee
established under chapter 279, Laws of 2006 to identify other
reclaimed water issues that should be addressed; and

(h) Provide initial funding, and evaluate options for providing
additional direct state funding, for reclaimed water projects." [2007
c 445 s 1.]

Construction—1995 ¢ 342: "This act shall not be construed as
affecting any existing right acquired or liability or obligation
incurred under the sections amended or repealed in this act or under
any rule or order adopted under those sections, nor as affecting any
proceeding instituted under those sections.”" [1995 ¢ 342 s 10.]

Effective date—1995 ¢ 342: "This act is necessary for the
immediate preservation of the public peace, health, or safety, or
support of the state government and its existing public institutions,
and shall take effect immediately [May 11, 1995]."™ [1995 c 342 s 11.]

RCW 90.46.010 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly requires
otherwise.

(1) "Agricultural industrial process water" means water that has
been used for the purpose of agricultural processing and has been
adequately and reliably treated, so that as a result of that
treatment, it is suitable for other agricultural water use.

(2) "Agricultural processing" means the processing of crops or
milk to produce a product primarily for wholesale or retail sale for
human or animal consumption, including but not limited to potato,
fruit, vegetable, and grain processing.

(3) "Agricultural water use" means the use of water for
irrigation and other uses related to the production of agricultural
products. These uses include, but are not limited to, construction,
operation, and maintenance of agricultural facilities and livestock
operations at farms, ranches, dairies, and nurseries. Examples of
these uses include, but are not limited to, dust control, temperature
control, and fire control.

(4) "Constructed beneficial use wetlands" means those wetlands
intentionally constructed on nonwetland sites to produce or create
natural wetland functions and values.

(5) "Constructed treatment wetlands" means wetland-like
impoundments intentionally constructed on nonwetland sites and managed
for the primary purpose of further treatment or retention of reclaimed
water as distinct from creating natural wetland functions and values.

(6) "Direct groundwater recharge" means the controlled subsurface
addition of water directly into groundwater for the purpose of
replenishing groundwater.
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(7) "Domestic wastewater" means wastewater from greywater,
toilet, or urinal sources.

(8) "Greywater or gray water" means domestic type flows from
bathtubs, showers, bathroom sinks, washing machines, dishwashers, and
kitchen or utility sinks. Gray water does not include flow from a
toilet or urinal.

(9) "Industrial reuse water" means water that has been used for
the purpose of industrial processing and has been adequately and
reliably treated so that, as a result of that treatment, it is
suitable for other uses.

(10) "Land application" means use of reclaimed water as permitted
under this chapter for the purpose of irrigation or watering of
landscape vegetation.

(11) "Lead agency" means either the department of health or the
department of ecology that has been designated by rule as the agency
that will coordinate, review, issue, and enforce a reclaimed water
permit issued under this chapter.

(12) "Nonlead agency" means either the department of health or
the department of ecology, whichever is not the lead agency for
purposes of this chapter.

(13) "Person" means any state, individual, public or private
corporation, political subdivision, governmental subdivision,
governmental agency, municipality, copartnership, association, firm,
trust estate, or any other legal entity whatever.

(14) "Planned groundwater recharge project" means any reclaimed
water project designed for the purpose of recharging groundwater.
(15) "Reclaimed water" means water derived in any part from

wastewater with a domestic wastewater component that has been
adequately and reliably treated, so that it can be used for beneficial
purposes. Reclaimed water is not considered a wastewater.

(1l6) "State drinking water contaminant criteria" means the
contaminant criteria found in the drinking water quality standards
adopted by the state board of health pursuant to chapter 43.20 RCW and
the department of health pursuant to chapter 70A.125 RCW.

(17) "Streamflow or surface water augmentation”" means the
intentional use of reclaimed water for rivers and streams of the state
or other surface water bodies, for the purpose of increasing volumes.

(18) "Surface percolation" means the controlled application of
water to the ground surface or to unsaturated soil for the purpose of
replenishing groundwater.

(19) "User" means any person who uses reclaimed water.

(20) "Wastewater" means water-carried wastes from residences,
buildings, industrial and commercial establishments, or other places,
together with such groundwater infiltration and inflow as may be
present.

(21) "Wetland or wetlands" means areas that are inundated or
saturated by surface water or groundwater at a frequency and duration
sufficient to support, and that under normal circumstances do support,
a prevalence of vegetation typically adapted to life in saturated soil
conditions. Wetlands generally include swamps, marshes, bogs, and
similar areas. Wetlands regulated under this chapter shall be
delineated in accordance with the manual adopted by the department of
ecology pursuant to RCW 90.58.380. [2020 ¢ 20 s 1496; 2009 c 456 s 1;
2006 ¢ 279 s 4; 2002 c 329 s 3; 2001 c 69 s 2; 1997 c 444 s 5; 1995 ¢
342 s 2; 1992 ¢ 204 s 2.]
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Alphabetization—2009 c 456: "The code reviser shall alphabetize
and renumber the definitions in RCW 90.46.010." [2009 ¢ 456 s 19.]

Alphabetization—2006 c 279: "The code reviser shall alphabetize
and renumber the definitions in RCW 90.46.010." [2006 c 279 s 12.]

Severability—1997 c 444: "If any provision of this act or its
application to any person or circumstance is held invalid, the
remainder of the act or the application of the provision to other
persons or circumstances is not affected." [1997 c 444 s 11.]

Construction—Effective date—1995 c 342: See notes following RCW
90.46.005.

RCW 90.46.015 Rules—Coordination with department of health—
Consultation with advisory committee. (1) The department of ecology
shall, in coordination with the department of health, adopt rules for
reclaimed water use consistent with this chapter. The rules must
address all aspects of reclaimed water use, including commercial and
industrial uses, land applications, direct groundwater recharge,
wetland discharge, surface percolation, constructed wetlands, and
streamflow or surface water augmentation. The department of health
shall, in coordination with the department of ecology, adopt rules for
greywater reuse. The rules must also designate whether the department
of ecology or the department of health will be the lead agency
responsible for a particular aspect of reclaimed water use. In
developing the rules, the departments of health and ecology shall
amend or rescind any existing rules on reclaimed water in conflict
with the new rules.

(2) All rules required to be adopted pursuant to this section
must be completed no later than December 31, 2010, except that the
department of ecology shall adopt rules for reclaimed water use no
earlier than June 30, 2013.

(3) The department of ecology must consult with the advisory
committee created under RCW 90.46.050 in all aspects of rule
development required under this section. [2011 ¢ 353 s 11; 2009 c 456
s 2; 2006 ¢ 279 s 1.]

Intent—2011 ¢ 353: See note following RCW 36.70A.130.

RCW 90.46.020 Interim standards for pilot projects for use of
reclaimed water. (1) The department of ecology shall, in coordination
with the department of health, develop interim standards for pilot
projects under subsection (3) of this section on or before July 1,
1992, for the use of reclaimed water in land applications.

(2) The department of health shall, in coordination with the
department of ecology, develop interim standards for pilot projects
under subsection (3) of this section on or before November 15, 1992,
for the use of reclaimed water in commercial and industrial
activities.

(3) The department of ecology and the department of health shall
assist interested parties in the development of pilot projects to aid
in achieving the purposes of this chapter. [1992 ¢ 204 s 3.]
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RCW 90.46.030 Standards, procedures, and guidelines for
industrial and commercial use of reclaimed water—Reclaimed water
permits—Fee structure for permits—Formal agreements between the
departments of health and ecology. (1) (2a) The department of health
shall, in coordination with the department of ecology, adopt a single
set of standards, procedures, and guidelines on or before August 1,
1993, for the industrial and commercial use of reclaimed water.

(b) Standards adopted under this section are superseded by any
rules adopted by the department of ecology pursuant to RCW 90.46.015
as they relate to the industrial and commercial use of reclaimed
water.

(2) Unless the department of ecology adopts rules pursuant to RCW
90.46.015 that relate to the industrial and commercial use of
reclaimed water specifying otherwise, the department of health may
issue a reclaimed water permit for industrial and commercial uses of
reclaimed water to the generator of reclaimed water who may then
distribute the water, subject to provisions in the permit governing
the location, rate, water quality, and purposes of use. Permits issued
after the adoption of rules under RCW 90.46.015 must be consistent
with the adopted rules.

(3) The department of health in consultation with the advisory
committee established in RCW 90.46.050, shall develop recommendations
for a fee structure for permits issued under subsection (2) of this
section. Fees shall be established in amounts to fully recover, and
not exceed, expenses incurred by the department of health in
processing permit applications and modifications, monitoring and
evaluating compliance with permits, and conducting inspections and
supporting the reasonable overhead expenses that are directly related
to these activities. Permit fees may not be used for research or
enforcement activities. The department of health shall not issue
permits under this section until a fee structure has been established.

(4) A permit under this section for use of reclaimed water may be
issued only to:

(a) A municipal, quasi-municipal, or other governmental entity;

(b) A private utility as defined in RCW 36.94.010; or

(c) The holder of a waste discharge permit issued under chapter
90.48 RCW.

(5) The authority and duties created in this section are in
addition to any authority and duties already provided in law with
regard to sewage and wastewater collection, treatment, and disposal
for the protection of health and safety of the state's waters. Nothing
in this section limits the powers of the state or any political
subdivision to exercise such authority.

(6) Unless the department of ecology adopts rules pursuant to RCW
90.46.015 that relate to the industrial and commercial use of
reclaimed water specifying otherwise, the department of health may
implement the requirements of this section through the department of
ecology by execution of a formal agreement between the departments.
Upon execution of such an agreement, the department of ecology may
issue reclaimed water permits for industrial and commercial uses of
reclaimed water by issuance of permits under chapter 90.48 RCW, and
may establish and collect fees as required for permits issued under
chapter 90.48 RCW.

(7) Unless the department of ecology adopts rules pursuant to RCW
90.46.015 that relate to the industrial and commercial use of
reclaimed water specifying otherwise, and before deciding whether to
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issue a permit under this section to a private utility, the department
of health may require information that is reasonable and necessary to
determine whether the private utility has the financial and other
resources to ensure the reliability, continuity, and supervision of
the reclaimed water facility. [2006 ¢ 279 s 5; 2005 ¢ 59 s 1; 2002 ¢
329 s 4; 1992 ¢ 204 s 4.]

RCW 90.46.040 Standards, procedures, and guidelines for land
applications of reclaimed water. (1) The department of ecology shall,
in coordination with the department of health, adopt a single set of
standards, procedures, and guidelines, on or before August 1, 1993,
for land applications of reclaimed water.

(2) Standards adopted under this section are superseded by any
rules adopted by the department of ecology pursuant to RCW 90.46.015
as they relate to the land application of reclaimed water. [2009 ¢
456 s 3; 2006 ¢ 279 s 6; 2005 ¢ 59 s 2; 1992 ¢ 204 s 5.]

RCW 90.46.042 Standards, procedures, and guidelines for direct
recharge. (1) The department of ecology shall, in consultation with
the department of health, adopt a single set of standards, procedures,
and guidelines, on or before December 31, 1996, for direct recharge
using reclaimed water. The standards shall address both water quality
considerations and avoidance of property damage from excessive
recharge.

(2) Standards adopted under this section are superseded by any
rules adopted by the department of ecology pursuant to RCW 90.46.015
as they relate to direct recharge using reclaimed water. [2006 c 279
s 7; 1995 ¢ 342 s 6.]

Construction—Effective date—1995 c 342: See notes following RCW
90.46.005.

RCW 90.46.044 sStandards, procedures, and guidelines for
discharge to wetlands. (1) The department of ecology shall, in
consultation with the department of health, adopt a single set of
standards, procedures, and guidelines, on or before June 30, 1996, for
discharge of reclaimed water to wetlands.

(2) Standards adopted under this section are superseded by any
rules adopted by the department of ecology pursuant to RCW 90.46.015
as they relate to discharge of reclaimed water to wetlands. [2006 c
279 s 8; 1995 c 342 s 7.]

Construction—Effective date—1995 c 342: See notes following RCW
90.46.005.

RCW 90.46.050 Advisory committee—Development of standards,
procedures, and guidelines. The department of ecology shall, before
July 1, 2006, form an advisory committee, in coordination with the
department of health and the department of agriculture, which will
provide technical assistance in the development of standards,
procedures, and guidelines required by this chapter. The advisory
committee shall be composed of a broad range of interested individuals
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representing the various stakeholders that utilize or are potentially
impacted by the use of reclaimed water. The advisory committee must
also contain individuals with technical expertise and knowledge of new
advancements in technology. [2006 ¢ 279 s 2; 1995 c 342 s 9; 1992 c¢
204 s 6.]

Construction—Effective date—1995 ¢ 342: See notes following RCW
90.46.005.

RCW 90.46.070 Exemption from standards, procedures, and
guidelines. Any person lawfully using reclaimed water before April 2,
1992, may continue to do so and is not required to comply with the
standards, procedures, and guidelines under chapter 90.46 RCW before
July 1, 1995. [1992 ¢ 204 s 8.]

RCW 90.46.072 Conflict resolution—Reclaimed water projects and
chapter 372-32 WAC. On or before December 31, 1995, the department of
ecology and department of health shall, in consultation with local
interested parties, jointly review and, if required, propose
amendments to chapter 372-32 WAC to resolve conflicts between the
development of reclaimed water projects in the Puget Sound region and
chapter372-32RCW [WAC]. [1995 ¢ 342 s 8.]

Construction—Effective date—1995 c 342: See notes following RCW
90.46.005.

RCW 90.46.080 Use of reclaimed water for surface percolation—
Establishment of discharge limit for contaminants. (1) Except as
otherwise provided in this section, reclaimed water may be
beneficially used for surface percolation provided the reclaimed water
meets the state drinking water contaminant criteria as measured in
groundwater beneath or down gradient of the recharge project site, and
has been incorporated into a sewer or water comprehensive plan, as
applicable, adopted by the applicable local government and approved by
the department of health or department of ecology as applicable.

(2) If the state drinking water contaminant criteria do not
contain a standard for a constituent or contaminant, the department of
ecology shall establish a discharge limit consistent with the goals of
this chapter, except as otherwise provided in this section.

(3) Except as otherwise provided in this section, reclaimed water
that does not meet the state drinking water contaminant criteria may
be beneficially used for surface percolation where the department of
ecology, in consultation with the department of health, has
specifically authorized such use at such lower standard.

(4) The provisions of this section are superseded by any rules
adopted by the department of ecology pursuant to RCW 90.46.015 as they
relate to surface percolation. [2009 ¢ 456 s 4; 2006 c 279 s 9; 1997
c 444 s 6; 1995 c 342 s 3.]

Severability—1997 c 444: See note following RCW 90.46.010.

Construction—Effective date—1995 c 342: See notes following RCW
90.46.005.
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RCW 90.46.090 Use of reclaimed water for discharge into
constructed beneficial use wetlands and constructed treatment wetlands
—Standards for discharge. (1) Reclaimed water may be beneficially
used for discharge into constructed beneficial use wetlands and
constructed treatment wetlands provided the reclaimed water meets the
class A or B reclaimed water standards as defined in the reclamation
criteria, and the discharge is incorporated into a sewer or water
comprehensive plan, as applicable, adopted by the applicable local
government and approved by the department of health or department of
ecology as applicable.

(2) Reclaimed water that does not meet the class A or B reclaimed
water standards may be beneficially used for discharge into
constructed treatment wetlands where the department of ecology, in
consultation with the department of health, has specifically
authorized such use at such lower standards.

(3) (a) The department of ecology and the department of health
must develop appropriate standards for discharging reclaimed water
into constructed beneficial use wetlands and constructed treatment
wetlands. These standards must be considered as part of the approval
process under subsections (1) and (2) of this section.

(b) Standards adopted under this section are superseded by any
rules adopted by the department of ecology pursuant to RCW 90.46.015
as they relate to discharge into constructed beneficial use wetlands
and constructed treatment wetlands. [2006 ¢ 279 s 10; 1997 ¢ 444 s 7;
1995 ¢ 342 s 4.]

Severability—1997 c 444: See note following RCW 90.46.010.

Construction—Effective date—1995 c 342: See notes following RCW
90.46.005.

RCW 90.46.100 Discharge of reclaimed water for streamflow
augmentation. (1) Reclaimed water intended for beneficial reuse may
be discharged for streamflow augmentation provided the reclaimed water
meets the requirements of the federal water pollution control act,
chapter 90.48 RCW, and is incorporated into a sewer or water
comprehensive plan, as applicable, adopted by the applicable local
government and approved by the department of health or department of
ecology as applicable.

(2) Standards adopted under this section are superseded by any
rules adopted by the department of ecology pursuant to RCW 90.46.015
as they relate to discharge of reclaimed water for streamflow
augmentation. [2006 ¢ 279 s 11; 1995 ¢ 342 s 5.]

Construction—Effective date—1995 c 342: See notes following RCW
90.46.005.

RCW 90.46.110 Reclaimed water demonstration program—
Demonstration projects. (1) The department of ecology shall establish
and administer a reclaimed water demonstration program for the
purposes of funding and monitoring the progress of five demonstration
projects. The department shall work in cooperation with the department
of health.

(2) The five demonstration projects will be:
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(a) The city of Ephrata, to use class A reclaimed water for
surface spreading that will recharge the groundwater and reduce the
nitrate concentrations that currently exceed drinking water standards
in domestic wells;

(b) Lincoln county, for a study of the use of reclaimed water to
transport twenty-two million gallons a day from Spokane to water
sources that will rehydrate and restore long depleted streambeds;

(c) The city of Royal City to replace an interim emergency
sprayfield by using one hundred percent of its discharge as class A
reclaimed water to enhance local wetlands and lakes in the winter, and
potentially irrigate a golf course;

(d) The city of Sequim to implement a tertiary treatment system
and reuse one hundred percent of the city's wastewater to reopen an
existing shellfish closure area to benefit state and tribal resources,
improve streamflows in the Dungeness river, and provide a sustainable
water supply for irrigation purposes;

(e) The city of Yelm to use one hundred percent of its wastewater
to provide alternative water supply for irrigation and industrial uses
in order to offset increased demand for water supply, to protect the
Nisqually river chum salmon runs, and to develop experimental
artificial wetlands to test low cost treatment options.

(3) By September 30, 1997, the department of ecology shall enter
into a grant agreement with the demonstration project jurisdictions
that includes reporting requirements, timelines, and a fund
disbursement schedule based on the agreed project milestones.

(4) Upon completion of the projects, the department of ecology
shall report to the appropriate committees of the legislature on the
results of the program.

(5) Demonstration projects which will discharge or otherwise
deliver reclaimed water to federal reclamation project facilities or
irrigation district facilities shall meet the requirements of the
facilities' operating entity for such discharges or deliveries.

(6) No irrigation district, its directors, officers, employees,
or agents operating and maintaining irrigation works for any purpose
authorized by law, including the production of food for human
consumption and other agricultural and domestic purposes, 1is liable
for damages to persons or property arising from the implementation of
the demonstration projects in this section. [1997 ¢ 355 s 2.]

RCW 90.46.120 Use of water from wastewater treatment facility—
Consideration in regional water supply plan or potable water supply
plans—Consideration in reviewing provisions for water supplies for
short plat, short subdivision, or subdivision—Report to the
legislature. (1) The owner of a wastewater treatment facility that is
reclaiming water with a permit issued under this chapter has the
exclusive right to any reclaimed water generated by the wastewater
treatment facility. Use, distribution, storage, and the recovery from
storage of reclaimed water permitted under this chapter is exempt from
the permit requirements of RCW 90.03.250 and 90.44.060, provided that
a permit for recovery of reclaimed water from aquifer storage shall be
reviewed under the standards established under RCW 90.03.370(2) for
agquifer storage and recovery projects. Revenues derived from the
reclaimed water facility shall be used only to offset the cost of
operation of the wastewater utility fund or other applicable source of
systemwide funding.
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(2) If the proposed use of reclaimed water is to augment or
replace potable water supplies or to create the potential for the
development of an additional new potable water supply, then regional
water supply plans, or any other potable water supply plans prepared
by multiple water purveyors, must consider the proposed use of the
reclaimed water as they are developed or updated.

(a) Regional water supply plans include those adopted under state
board of health laws (chapter 43.20 RCW), the public water system
coordination act of 1977 (chapter 70A.100 RCW), groundwater protection
laws (chapter 90.44 RCW), and the watershed planning act (chapter
90.82 RCW) .

(b) The requirement to consider the use of reclaimed water does
not change the plan approval process established under these statutes.

(c) When regional water supply plans are being developed, the
owners of wastewater treatment facilities that produce or propose to
produce reclaimed water for use within the planning area must be
included in the planning process.

(3) When reclaimed water is available or is proposed for use
under a water supply or wastewater plan developed under chapter 43.20,
70A.100, 90.44, 90.48, or 90.82 RCW these plans must be coordinated to
ensure that opportunities for reclaimed water are evaluated. The
requirements of this subsection (3) do not apply to water system plans
developed under chapter 43.20 RCW for utilities serving less than one
thousand service connections.

(4) The provisions of any plan for reclaimed water, developed
under the authorities in subsections (2) and (3) of this section,
should be included by a city, town, or county in reviewing provisions
for water supplies in a proposed short plat, short subdivision, or
subdivision under chapter 58.17 RCW, where reclaimed water supplies
may be proposed for nonpotable purposes in the short plat, short
subdivision, or subdivision.

(5) By November 30, 2009, the department of ecology shall review
comments from the reclaimed water advisory committee under RCW
90.46.050 and the reclaimed water and water rights advisory committee
under the direction of the department of ecology and submit a
recommendation to the legislature on the impairment requirements and
standards for reclaimed water. The department of ecology shall also
provide a report to the legislature that describes the opinions of the
stakeholders on the impairment requirements and standards for
reclaimed water. [2020 ¢ 20 s 1497; 2009 ¢ 456 s 5; 2007 c 445 s 3;
2003 1st sp.s. ¢ 5 s 13; 1997 c 444 s 1.]

Findings—Intent—2007 c 445: See note following RCW 90.46.005.

Severability—2003 1st sp.s. ¢ 5: See note following RCW
90.03.015.

Severability—1997 c 444: See note following RCW 90.46.010.

RCW 90.46.130 Impairment of water rights downstream from
freshwater discharge points. (1) Except as provided in subsection (2)
of this section, facilities that reclaim water under this chapter
shall not impair any existing water right downstream from any
freshwater discharge points of such facilities unless compensation or
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mitigation for such impairment is agreed to by the holder of the
affected water right.

(2) Agricultural water use of agricultural industrial process
water and use of industrial reuse water under this chapter shall not
impair existing water rights within the water source that is the
source of supply for the agricultural processing plant or the
industrial processing and, if the water source is surface water, the
existing water rights are downstream from the agricultural processing
plant's discharge points existing on July 22, 2001, or from the
industrial processing's discharge points existing on June 13, 2002.
[2002 ¢ 329 s 5; 2001 c 69 s 4; 1997 c 444 s 4.]

Severability—1997 c 444: See note following RCW 90.46.010.

RCW 90.46.140 Greywater reuse—Standards, procedures, and
guidelines—Rules. (1) The department of health shall develop
standards, procedures, and guidelines for the reuse of greywater,
consistent with RCW 43.20.230(2), by January 1, 1998.

(2) Standards, procedures, and guidelines developed by the
department of health for reuse of greywater shall encourage the
application of this technology for conserving water resources, oOr
reducing the wastewater load, on domestic wastewater facilities,
individual on-site sewage treatment and disposal systems, or community
on-site sewage treatment and disposal systems.

(3) The department of health and local health officers may permit
the reuse of greywater according to rules adopted by the department of
health. [1997 c 444 s 8.]

Severability—1997 c 444: See note following RCW 90.46.010.

RCW 90.46.150 Agricultural industrial process water—Permit—Use
—Referral to department of health. The permit to apply agricultural
industrial process water to agricultural water use shall be the permit
issued under chapter 90.48 RCW to the owner of the agricultural
processing plant who may then distribute the water through methods
including, but not limited to, irrigation systems, subject to
provisions in the permit governing the location, rate, water quality,
and purpose. In cases where the department of ecology determines that
a significant risk to public health exists, in land application of the
water, the department must refer the application to the department of
health for review and consultation.

The owner of the agricultural processing plant who obtains a
permit under this section has the exclusive right to the use of any
agricultural industrial process water generated from the plant and to
the distribution of such water through facilities including irrigation
systems. Use and distribution of the water by the owner is exempt from
the permit requirements of RCW 90.03.250, 90.03.380, 90.44.060, and
90.44.100.

Nothing in chapter 69, Laws of 2001 shall be construed to affect
any right to reuse agricultural industrial discharge water in
existence on or before July 22, 2001. [2001 ¢ 69 s 3.]
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RCW 90.46.160 Industrial reuse water—Permit. (1) The permit to
use industrial reuse water shall be the permit issued under chapter
90.48 RCW to the owner of the plant that is the source of the
industrial process water, who may then distribute the water according
to provisions in the permit governing the location, rate, water
quality, and purpose. In cases where the department of ecology
determines that a proposed use may pose a significant risk to public
health, the department shall refer the permit application to the
department of health for review and consultation.

(2) The owner of the industrial plant who obtains a permit under
this section has the exclusive right to the use of any industrial
reuse water generated from the plant and to the distribution of such
water. Use and distribution of the water by the owner is exempt from
the permit requirements of RCW 90.03.250, 90.03.380, 90.44.060, and
90.44.100.

(3) Nothing in this section affects any right to reuse industrial
process water in existence on or before June 13, 2002. [2002 ¢ 329 s
6.]

RCW 90.46.200 Authority of the departments of ecology and health
—Lead agency—Duties. (1) The department of ecology and the
department of health shall have authority to carry out all the
provisions of this chapter including, but not limited to, permitting
and enforcement. Only the department of ecology or the department of
health may act as a lead agency for purposes of this chapter and will
be established as such by rule. Enforcement of a permit issued under
this chapter shall be at the sole discretion of the lead agency that
issued the permit.

(2) All permit applications shall be referred to the nonlead
agency for review and consultation. The nonlead agency may choose to
limit the scope of its review.

(3) The authority and duties created in this chapter are in
addition to any authority and duties already provided in law. Nothing
in this chapter limits the powers of the state or any political
subdivision to exercise such authority. [2009 ¢ 456 s 7.]

RCW 90.46.210 Lead agency—Authority to bring legal proceeding.
The lead agency, with the assistance of the attorney general, is
authorized to bring any appropriate action at law or in equity,
including action for injunctive relief, as may be necessary to carry
out the provisions of this chapter. The lead agency may bring the
action in the superior court of the county in which the violation
occurred or in the superior court of Thurston county. The court may
award reasonable attorneys' fees for the cost of the attorney
general's office in representing the lead agency. [2009 c 456 s 8.]

RCW 90.46.220 Permit. (1) Any person proposing to generate any
type of reclaimed water for a use regulated under this chapter shall
obtain a permit from the lead agency prior to distribution or use of
that water. The permittee may then distribute and use the water,
subject to the provisions in the permit. The permit must include
provisions that protect human health and the environment. At a
minimum, the permit must:
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) Assure adequate and reliable treatment; and

) Govern the water quality, location, rate, and purpose of use.
) A permit under this chapter may be issued only to:

) A municipal, quasi-municipal, or other governmental entity;

) A private utility as defined in RCW 36.94.010;

) The holder of a waste disposal permit issued under chapter
90.48 RCW; or

(d) The owner of an agricultural processing facility that is
generating agricultural industrial process water for agricultural use,
or the owner of an industrial facility that is generating industrial
process water for reuse.

(3) Before deciding whether to issue a permit under this section
to a private utility, the lead agency may require information that is
reasonable and necessary to determine whether the private utility has
the financial and other resources to ensure the reliability,
continuity, and supervision of the reclaimed water facility.

(4) Permits shall be issued for a fixed term specified by the
rules adopted under RCW 90.46.015. A permittee shall apply for permit
renewal prior to the end of the term. The rules adopted under RCW
90.46.015 shall specify the process of renewal, modification, change
of ownership, suspension, and termination.

(5) The lead agency may deny an application for a permit or
modify, suspend, or revoke a permit for good cause, including but not
limited to, any case in which it finds that the permit was obtained by
fraud or misrepresentation, or there is or has been a failure,
refusal, or inability to comply with the requirements of this chapter
or the rules adopted under this chapter.

(6) The lead agency shall provide for adequate public notice and
opportunity for review and comment on all initial permit applications
and renewal applications. Methods for providing notice may include
electronic mail, posting on the lead agency's internet site,
publication in a local newspaper, press releases, mailings, or other
means of notification the lead agency determines appropriate. The lead
agency shall also publicize notice of final permitting decisions.

(7) Any person aggrieved by a permitting decision has the right
to an adjudicative proceeding. An adjudicative proceeding conducted
under this subsection is governed by chapter 34.05 RCW. For any permit
decision for which the department of ecology is the lead agency under
this chapter, any appeal shall be in accordance with chapter 43.21B
RCW. For any permit decision for which department of health is the
lead agency under this chapter, any application for an adjudicative
proceeding must be in writing, state the basis for contesting the
action, include a copy of the decision, be served on and received by
the department of health within twenty-eight days of receipt of notice
of the final decision, and be served in a manner that shows proof of
receipt.

(8) Permit requirements for the distribution and use of greywater
will be established in rules adopted by the department of health under
RCW 90.46.015. [2009 c 456 s 9.]

e

RCW 90.46.230 Right to enter and inspect property related to the
purpose of the permit—Administrative search warrant. (1) (a) Except
as otherwise provided in (b) of this subsection, the lead agency or
its designee shall have the right to enter and inspect any property
related to the purpose of the permit, public or private, at reasonable
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times with prior notification in order to determine compliance with
laws and rules administered by the lead agency. During such
inspections, the lead agency shall have free and unimpeded access to
all data, facilities, and property involved in the generation,
distribution, and use of reclaimed water.

(b) The lead agency or its designee need not give prior
notification to enter property under (a) of this subsection if the
purpose of the entry is to ensure compliance by the permittee with a
prior order of the lead agency or if the lead agency or its designee
has reasonable cause to believe there is a violation of the law that
poses a serious threat to public health and safety or the environment.

(2) The lead agency or its designee may apply for an
administrative search warrant to a court of competent jurisdiction and
an administrative search warrant may issue where:

(a) The lead agency has attempted an inspection under this
chapter and access has been actually or constructively denied; or

(b) There i1is reasonable cause to believe that a violation of this
chapter or rules adopted under this chapter is occurring or has
occurred. [2009 ¢ 456 s 10.]

RCW 90.46.240 Plans, reports, specifications, and proposed
methods of operation and maintenance to be submitted to departments.
All required feasibility studies, planning documents, engineering
reports, and plans and specifications for the construction of new
reclaimed water, agricultural industrial process water, and industrial
reuse water facilities, including generation, distribution, and use
facilities, or for improvements or extensions to existing facilities,
and the proposed method of future operation and maintenance of said
facility or facilities, shall be submitted to and be approved by the
lead agency, before construction thereof may begin. No approval shall
be given until the lead agency is satisfied that the plans, reports,
and specifications and the methods of operation and maintenance
submitted are adequate to protect the quality of the water for the
intended use as provided for in this chapter and are adequate to
protect public health and safety as necessary. [2009 ¢ 456 s 11.]

RCW 90.46.250 Violation of chapter—Notification—Immediate
action. (1) When, in the opinion of the lead agency, a person
violates or creates a substantial potential to violate this chapter,
the lead agency shall notify the person of its determination by
registered mail. The determination shall not constitute an appealable
order or directive. Within thirty days from the receipt of notice of
such determination, the person shall file with the lead agency a full
report stating what steps have been and are being taken to comply with
the determination of the lead agency. After the full report is filed
or after the thirty days have elapsed, the lead agency may issue the
order or directive as it deems appropriate under the circumstances,
shall notify the person by registered mail, and shall inform the
person of the process for requesting an adjudicative hearing.

(2) When it appears to the lead agency that water quality
conditions or other conditions exist which require immediate action to
protect human health and safety or the environment, the lead agency
may issue a written order to the person or persons responsible without
first issuing a notice of determination pursuant to subsection (1) of
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this section. An order or directive issued pursuant to this subsection
shall be served by registered mail or personally upon any person to
whom it is directed, and shall inform the person or persons
responsible of the process for requesting an adjudicative hearing.
[2009 c 456 s 12.]

RCW 90.46.260 Penalty. Any person found guilty of willfully
violating any of the provisions of this chapter, or any final written
orders or directive of the lead agency or a court in pursuance
thereof, is guilty of a gross misdemeanor, and upon conviction thereof
shall be punished by a fine of up to ten thousand dollars and costs of
prosecution, or by imprisonment in the county jail for up to three
hundred sixty-four days, or both, in the discretion of the court. Each
day upon which a willful violation of the provisions of this chapter
occurs may be deemed a separate and additional violation. [2011 c 96
s 60; 2009 c 456 s 13.]

Findings—Intent—2011 ¢ 96: See note following RCW 9A.20.021.

RCW 90.46.270 Violations—Civil penalty—Procedure. (1) Except
as provided in RCW 43.05.060 through 43.05.080, 43.05.100, 43.05.110,
and 43.05.150, any person who:

(a) Generates any reclaimed water for a use regulated under this
chapter and distributes or uses that water without a permit;

(b) Violates the terms or conditions of a permit issued under
this chapter; or

(c) Violates rules or orders adopted or issued pursuant to this
chapter,
shall incur, in addition to any other penalty as provided by law, a
penalty in an amount of up to ten thousand dollars per day for every
violation. Each violation shall be a separate and distinct offense,
and in case of a continuing violation, every day's continuance shall
be a separate and distinct violation. Every act of commission or
omission which procures, aids, or abets in the violation shall be
considered a violation under the provisions of this section and
subject to the penalty herein provided for. The penalty amount shall
be set in consideration of the previous history of the violator and
the severity of the violation's impact on public health, the
environment, or both, in addition to other relevant factors.

(2) A penalty imposed by a final administrative order is due upon
service of the final administrative order. A person who fails to pay a
penalty assessed by a final administrative order within thirty days of
service of the final administrative order shall pay, in addition to
the amount of the penalty, interest at the rate of one percent of the
unpaid balance of the assessed penalty for each month or part of a
month that the penalty remains unpaid, commencing within the month in
which the notice of penalty was served, and reasonable attorneys' fees
as are incurred if civil enforcement of the final administrative order
is required to collect penalty.

(3) A person who institutes proceedings for judicial review of a
final administrative order assessing a civil penalty under this
chapter shall place the full amount of the penalty in an interest
bearing account in the registry of the reviewing court. At the
conclusion of the proceeding the court shall, as appropriate, enter a
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judgment on behalf of the lead agency and order that the judgment be
satisfied to the extent possible from moneys paid into the registry of
the court or shall enter a judgment in favor of the person appealing
the penalty assessment and order return of the moneys paid into the
registry of the court together with accrued interest to the person
appealing. The judgment may award reasonable attorneys' fees for the
cost of the attorney general's office in representing the lead agency.

(4) If no appeal is taken from a final administrative order
assessing a civil penalty under this chapter, the lead agency may file
a certified copy of the final administrative order with the clerk of
the superior court in which the person resides, or in Thurston county,
and the clerk shall enter judgment in the name of the lead agency and
in the amount of the penalty assessed in the final administrative
order.

(5) When the penalty herein provided for is imposed by the
department of ecology, it shall be imposed pursuant to the procedures
set forth in RCW 43.21B.300. All penalties imposed by the department
of ecology pursuant to RCW 43.21B.300 shall be deposited into the
state treasury and credited to the general fund.

(6) When the penalty is imposed by the department of health, it
shall be imposed pursuant to the procedures set forth in RCW
43.70.095. All receipts from penalties shall be deposited into the
health reclaimed water account. The department of health shall use
revenue derived from penalties only to provide training and technical
assistance to reclaimed water system owners and operators. [2009 ¢
456 s 14.]

RCW 90.46.280 Application of administrative procedure act to
chapter. The provisions of chapter 34.05 RCW, the administrative
procedure act, apply to all rule-making and adjudicative proceedings
authorized by or arising under the provisions of this chapter. [2009
c 456 s 15.]

RCW 90.46.290 On-site nonpotable water systems—Risk-based water
quality standards—Adoption of rules. (1) (a) By July 1, 2022, the
department of health, in consultation with the Washington state
building code council and the Washington state association of plumbers
and pipefitters who participate in the development of the Uniform
Plumbing Code under chapter 19.27 RCW, shall adopt rules for:

(1) Risk-based water quality standards for the on-site treatment
and reuse of nonpotable alternative water sources for nonpotable end
uses in multifamily residential, commercial, and mixed-use buildings,
and district-scale projects, including a mix of multifamily
residential, commercial, and mixed-use buildings; and

(ii) Construction standards to adopt the risk-based framework
water quality standards.

(b) The department of health must ensure that rules adopted under
this subsection take effect by December 31, 2022.

(2) At a minimum, the rules required under subsection (1) of this
section must address the following:

(a) Risk-based log reduction targets for the removal of
pathogens, such as enteric viruses, parasitic protozoa, and enteric
bacteria for alternative water sources, including wastewater from all
domestic fixtures, gray water, rainwater, and stormwater for
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nonpotable end uses such as toilet and urinal supply water, clothes
washing, irrigation, and dust suppression;

(b) Treatment and performance requirements;

(c) Water quality monitoring requirements;

(d) Reporting requirements for the treatment, performance, and
water quality monitoring results;

(e) Notification and public information requirements;

(f) Cross—-connection controls;

(g) Permitting;

(h) Any conflicts the rules adopted in this section have with the
department of ecology's municipal stormwater general permit and
guidance manuals on stormwater for eastern and western Washington. Any
calculations of the amount of water that a property owner or permit
holder must make to address runoff from impervious surfaces must
reduce the amount of rainwater considered to be stormwater when it is
captured to be used for alternative nonpotable end uses in buildings
and projects; and

(1) The need for a water right impairment review through the
department of ecology.

(3) (a) An on-site treated nonpotable water system in operation
before January 1, 2022, must comply with the rules established
pursuant to subsection (1) of this section by January 1, 2024.

(b) If a permitting local jurisdiction finds that the permittee
is unable to come into compliance with the rules adopted under
subsection (1) of this section because the engineering, repair, or
replacement of the system is cost-prohibitive, the local jurisdiction
may grant the permittee a waiver of compliance with the rules.

(4) The department of health may consult or contract with other
public or private entities including, but not limited to, the state
building code council and the department of ecology for advice on
state building code language, water rights, water quality, and other
technical matters relating to adoption of the risk-based water quality
standards pursuant to subsection (1) of this section.

(5) For the purposes of this section, "local jurisdiction"
includes a county, city, or town. [2021 ¢ 156 s 1.]
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municipalities and public corporations—Application—
Notice as to new operation or increase in volume—
Investigation—Notice to other state departments.

Waste disposal permits required of counties,
municipalities and public corporations—Issuance—
Conditions—Duration.

Waste disposal permits required of counties,
municipalities and public corporations—Termination—
Grounds.
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90.48.195 Waste disposal permits required of counties,
municipalities and public corporations—Modification or
additional conditions may be ordered.

90.48.200 Waste disposal permits required of counties,
municipalities and public corporations—Nonaction upon
application—Temporary permit—Duration.

90.48.215 Upland finfish facilities—Waste discharge standards—
Waste disposal permit.

90.48.220 Marine finfish rearing facilities—Waste discharge
standards—Discharge permit applications—Exemption.

90.48.225 Issuance of national pollutant discharge elimination
system permits associated with nonnative marine finfish
aquaculture.

90.48.230 Application of administrative procedure law to rule making
and adjudicative proceedings.

90.48.240 Water pollution orders for conditions requiring immediate
action—Appeal.

90.48.250 Agreements or contracts to monitor waters and effluent
discharge.

90.48.260 Federal clean water act—Department designated as state

agency, authority—Delegation of authority—Powers,
duties, and functions.

90.48.261 Exercise of powers under RCW 90.48.260—Aquatic resource
mitigation.

90.48.262 Implementation of RCW 90.48.260—Permits for energy
facilities—Rules and procedures.

90.48.264 Federal clean water act—Rules for on-site sewage disposal
systems adjacent to marine waters.

90.48.270 Sewage drainage basins—Authority of department to
delineate and establish.

90.48.280 Sewage drainage basins—Comprehensive plans for sewage
drainage basins.
90.48.285 Contracts with municipal or public corporations and

political subdivisions to finance water pollution
control projects—Requisites—Priorities.

90.48.290 Grants to municipal or public corporations or political
subdivisions to aid water pollution control projects—
Limitations.

90.48.310 Application of barley straw to waters of the state.

90.48.364 Discharge of o0il into waters of the state—Definitions.

90.48.366 Discharge of o0il into waters of the state—Compensation
schedule.

90.48.367 Discharge of oil into waters of the state—Assessment of
compensation.

90.48.368 Discharge of o0il into waters of the state—Preassessment
screening.

90.48.386 Department of natural resources leases.

90.48.390 Coastal protection fund—Established—Moneys credited to—
Use.

90.48.400 Coastal protection fund—Disbursal of moneys from.

90.48.420 Water quality standards affected by forest practices—
Department of ecology solely responsible for water
quality standards—Forest practices rules—Adoption—
Examination—Enforcement procedures.

Certified on 7/12/2024 Combined Chapter 90.48 RCW Page 2



90.48.422 Water quality standards—Compliance methods—Department
authority.

90.48.425 Forest practices act and regulations relating to water
quality protection to be utilized to satisfy federal
water pollution act.

90.48.430 Watershed restoration projects—Approval process—Waiver
of public review.

90.48.445 Aquatic noxious weed control—Water quality permits—
Definition.

90.48.447 Aquatic plant management program—Commercial herbicide

information—Experimental application of herbicides—
Appropriation for study.

90.48.448 FEurasian water milfoil—Pesticide 2,4-D application.

90.48.450 Discharges from agricultural activity—Consideration to be
given as to whether enforcement action would contribute
to conversion of land to nonagricultural use—Minimize
the possibility.

90.48.455 Discharge of chlorinated organics—Engineering reports by
pulp and paper mills—Permits limiting discharge.

90.48.465 Water discharge fees—Report to the legislature.

90.48.467 Report to the legislature—Required information.

90.48.480 Reduction of sewer overflows—Plans—Compliance schedule.

90.48.490 Sewage treatment facilities—Plans to upgrade or
construct.

90.48.495 Water conservation measures to be considered in sewer
plans.

90.48.520 Review of operations before issuance or renewal of
wastewater discharge permits—Incorporation of permit
conditions.

90.48.530 Construction projects involving fill material—Leaching
test.

90.48.531 Leaching tests—Identification—Report to the legislature.

90.48.540 Use attainability analysis of water within federal
reclamation project boundaries—Rules.

90.48.545 Stormwater technical resource center—Duties—Advisory
committee—Report to legislative committees.

90.48.570 Water quality data—Findings—Intent.

90.48.575 Water quality data—Definitions.

90.48.580 Water quality data—Credible data, information,
literature.

90.48.585 Water quality data—When credible.

90.48.590 Water quality data—Falsified data—Penalty.

90.48.595 On-site sewage disposal system repair and replacement—
Loan and grant programs.

90.48.605 Amending state water quality standards—Compliance
schedules in excess of ten years authorized.

90.48.615 Motorized or gravity siphon aquatic mining—Prohibited
acts.

90.48.625 Restitution following a criminal conviction.

90.48.906 Short title—1971 ex.s. c 180.

County water and sewerage systems, approval of the department of
social and health services and the department of ecology: RCW
36.94.100.
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Domestic waste treatment plants—Certification and regulation of
operators: Chapter 70A.212 RCW.

Environmental certification programs—Fees—Rules—Liability: RCW
43.21A.175.

0Oil and hazardous substance spill prevention and response: Chapter
90.56 RCW.

Oil tankers on Puget Sound, restrictions, etc.: RCW 88.16.170 through
88.16.190.

Shellfish, sanitary control: RCW 69.30.130.
Washington clean air act: Chapter 70A.15 RCW.

Water-sewer district powers as to mutual systems, approval of exercise
by pollution control commission: RCW 57.08.065.

Water pollution control facilities, tax exemptions and credits:
Chapter 82.34 RCW.

Water resources act of 1971: Chapter 90.54 RCW.

RCW 90.48.010 Policy enunciated. It is declared to be the
public policy of the state of Washington to maintain the highest
possible standards to insure the purity of all waters of the state
consistent with public health and public enjoyment thereof, the
propagation and protection of wild life, birds, game, fish and other
aquatic life, and the industrial development of the state, and to that
end require the use of all known available and reasonable methods by
industries and others to prevent and control the pollution of the
waters of the state of Washington. Consistent with this policy, the
state of Washington will exercise its powers, as fully and as
effectively as possible, to retain and secure high quality for all
waters of the state. The state of Washington in recognition of the
federal government's interest in the quality of the navigable waters
of the United States, of which certain portions thereof are within the
jurisdictional limits of this state, proclaims a public policy of
working cooperatively with the federal government in a joint effort to
extinguish the sources of water quality degradation, while at the same
time preserving and vigorously exercising state powers to insure that
present and future standards of water quality within the state shall
be determined by the citizenry, through and by the efforts of state
government, of the state of Washington. [1973 ¢ 155 s 1; 1945 c 216 s
1; Rem. Supp. 1945 s 10964a.]

RCW 90.48.020 Definitions. Whenever the word "person" is used
in this chapter, it shall be construed to include any political
subdivision, government agency, municipality, industry, public or
private corporation, copartnership, association, firm, individual or
any other entity whatsoever.

Wherever the words "waters of the state" shall be used in this
chapter, they shall be construed to include lakes, rivers, ponds,
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streams, inland waters, underground waters, salt waters and all other
surface waters and watercourses within the jurisdiction of the state
of Washington.

Whenever the word "pollution" is used in this chapter, it shall
be construed to mean such contamination, or other alteration of the
physical, chemical or biological properties, of any waters of the
state, including change in temperature, taste, color, turbidity, or
odor of the waters, or such discharge of any ligquid, gaseous, solid,
radiocactive, or other substance into any waters of the state as will
or is likely to create a nuisance or render such waters harmful,
detrimental or injurious to the public health, safety or welfare, or
to domestic, commercial, industrial, agricultural, recreational, or
other legitimate beneficial uses, or to livestock, wild animals,
birds, fish or other aquatic life.

Wherever the word "department" is used in this chapter it shall
mean the department of ecology.

Whenever the word "director" is used in this chapter it shall
mean the director of ecology.

Whenever the words "aquatic noxious weed" are used in this
chapter, they have the meaning prescribed under RCW 17.26.020.

Whenever the words "general sewer plan" are used in this chapter
they shall be construed to include all sewerage general plans, sewer
general comprehensive plans, plans for a system of sewerage, and other
plans for sewer systems adopted by a local government entity including
but not limited to cities, towns, public utility districts, and water-
sewer districts. [2002 ¢ 161 s 4; 1995 ¢ 255 s 7; 1987 ¢ 109 s 122;
1967 ¢ 13 s 1; 1945 ¢ 216 s 2; Rem. Supp. 1945 s 10964Db.]

Effective date—1995 ¢ 255: See RCW 17.26.901.

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.48.030 Jurisdiction of department. The department shall
have the jurisdiction to control and prevent the pollution of streams,
lakes, rivers, ponds, inland waters, salt waters, water courses, and
other surface and underground waters of the state of Washington.

[1987 ¢ 109 s 123; 1945 ¢ 216 s 10; Rem. Supp. 1945 s 10964j. FORMER
PART OF SECTION: 1945 ¢ 216 s 11; Rem. Supp. 1945 s 10964k, now
codified as RCW 90.48.035.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.48.035 Rule-making authority. The department shall have
the authority to, and shall promulgate, amend, or rescind such rules
and regulations as it shall deem necessary to carry out the provisions
of this chapter, including but not limited to rules and regulations
relating to standards of quality for waters of the state and for
substances discharged therein in order to maintain the highest
possible standards of all waters of the state in accordance with the
public policy as declared in RCW 90.48.010. [1987 ¢ 109 s 124; 1970
ex.s. ¢ 88 s 11; 1967 ¢ 13 s 6; 1945 c 216 s 11; Rem. Supp. 1945 s
10964k. Formerly RCW 90.48.030, part.]
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Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.48.037 Authority of department to bring enforcement
actions. The department, with the assistance of the attorney general,
is authorized to bring any appropriate action at law or in equity,
including action for injunctive relief, in the name of the people of
the state of Washington as may be necessary to carry out the
provisions of this chapter or chapter 90.56 RCW. [1991 ¢ 200 s 1102;
1987 ¢ 109 s 125; 1967 ¢ 13 s 7.]

Effective dates—1991 c 200: See RCW 90.56.901.

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.48.039 Hazardous substance remedial actions—Procedural
requirements not applicable. The procedural requirements of this
chapter shall not apply to any person conducting a remedial action at
a facility pursuant to a consent decree, order, or agreed order issued
pursuant to chapter 70A.305 RCW, or to the department of ecology when
it conducts a remedial action under chapter 70A.305 RCW. The
department of ecology shall ensure compliance with the substantive
requirements of this chapter through the consent decree, order, or
agreed order issued pursuant to chapter 70A.305 RCW, or during the
department-conducted remedial action, through the procedures developed
by the department pursuant to RCW 70A.305.090. [2020 ¢ 20 s 1498;
1994 ¢ 257 s 19.]

Severability—1994 c 257: See note following RCW 36.70A.270.

RCW 90.48.045 Environmental excellence program agreements—
Effect on chapter. Notwithstanding any other provision of law, any
legal requirement under this chapter, including any standard,
limitation, rule, or order is superseded and replaced in accordance
with the terms and provisions of an environmental excellence program
agreement, entered into under chapter 43.21K RCW. [1997 ¢ 381 s 26.]

Purpose—1997 c 381: See RCW 43.21K.005.

RCW 90.48.080 Discharge of polluting matter in waters
prohibited. It shall be unlawful for any person to throw, drain, run,
or otherwise discharge into any of the waters of this state, or to
cause, permit or suffer to be thrown, run, drained, allowed to seep or
otherwise discharged into such waters any organic or inorganic matter
that shall cause or tend to cause pollution of such waters according
to the determination of the department, as provided for in this
chapter. [1987 ¢ 109 s 126; 1967 ¢ 13 s 8; 1945 c 216 s 14; Rem.
Supp. 1945 s 10964n.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

Certified on 7/12/2024 Combined Chapter 90.48 RCW Page 6



RCW 90.48.090 Right of entry—Special inspection requirements
for metals mining and milling operations. The department or its duly
appointed agent shall have the right to enter at all reasonable times
in or upon any property, public or private, for the purpose of
inspecting and investigating conditions relating to the pollution of
or the possible pollution of any of the waters of this state.

The department shall have special inspection requirements for
metals mining and milling operations regulated under chapter 232, Laws
of 1994. The department shall inspect these mining and milling
operations at least quarterly in order to ensure compliance with the
intent and any permit issued pursuant to this chapter. The department
shall conduct additional inspections as needed during the construction
phase of these mining operations in order to ensure compliance with
this chapter. [1994 ¢ 232 s 21; 1987 ¢ 109 s 127; 1945 c 216 s 15;
Rem. Supp. 1945 s 109640.]

Effective date—1994 c 232 ss 6-8 and 18-22: See RCW 78.56.902.

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.48.095 Authority of department to compel attendance and
testimony of witnesses, production of books and papers—Contempt
proceedings to enforce—Fees. 1In carrying out the purposes of this
chapter or chapter 90.56 RCW the department shall, in conjunction with
either the adoption of rules, consideration of an application for a
waste discharge permit or the termination or modification of such
permit, or proceedings in adjudicative hearings, have the authority to
issue process and subpoena witnesses effective throughout the state on
its own behalf or that of an interested party, compel their
attendance, administer oaths, take the testimony of any person under
oath and, in connection therewith require the production for
examination of any books or papers relating to the matter under
consideration by the department. In case of disobedience on the part
of any person to comply with any subpoena issued by the department, or
on the refusal of any witness to testify to any matters regarding
which he or she may be lawfully interrogated, it shall be the duty of
the superior court of any county, or of the judge thereof, on
application of the department, to compel obedience by proceedings for
contempt, as in the case of disobedience of the requirements of a
subpoena issued from such court or a refusal to testify therein. In
connection with the authority granted under this section no witness or
other person shall be required to divulge trade secrets or secret
processes. Persons responding to a subpoena as provided herein shall
be entitled to fees as are witnesses in superior court. [2013 ¢ 23 s
613; 1991 ¢ 200 s 1103; 1987 ¢ 109 s 128; 1967 ¢ 13 s 9.]

Effective dates—1991 ¢ 200: See RCW 90.56.901.

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 c 109: See notes following RCW 43.21B.001.

RCW 90.48.100 Request for assistance. The department shall have
the right to request and receive the assistance of any educational
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institution or state agency when it is deemed necessary by the
department to carry out the provisions of this chapter or chapter
90.56 RCW. [1991 ¢ 200 s 1104; 1987 ¢ 109 s 129; 1945 ¢ 216 s 1lo6;
Rem. Supp. 1945 s 10964p.]

Effective dates—1991 ¢ 200: See RCW 90.56.901.

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.48.110 Plans and proposed methods of operation and
maintenance of sewerage or disposal systems to be submitted to
department—Exceptions—Time limitations. (1) Except under subsection
(2) of this section, all engineering reports, plans, and
specifications for the construction of new sewerage systems, sewage
treatment or disposal plants or systems, or for improvements or
extensions to existing sewerage systems or sewage treatment or
disposal plants, and the proposed method of future operation and
maintenance of said facility or facilities, shall be submitted to and
be approved by the department, before construction thereof may begin.
No approval shall be given until the department is satisfied that said
plans and specifications and the methods of operation and maintenance
submitted are adequate to protect the quality of the state's waters as
provided for in this chapter. Approval under this chapter is not
required for large on-site sewage systems permitted by the department
of health under chapter 70A.115 RCW or for on-site sewage systems
regulated by local health jurisdictions under rules of the state board
of health.

(2) To promote efficiency in service delivery and
intergovernmental cooperation in protecting the quality of the state's
waters, the department may delegate the authority for review and
approval of engineering reports, plans, and specifications for the
construction of new sewerage systems, sewage treatment or disposal
plants or systems, or for improvements or extensions to existing
sewerage system or sewage treatment or disposal plants, and the
proposed method of future operations and maintenance of said facility
or facilities and industrial pretreatment systems, to local units of
government requesting such delegation and meeting criteria established
by the department.

(3) For any new or revised general sewer plan submitted for
review under this section, the department shall review and either
approve, conditionally approve, reject, or request amendments within
ninety days of the receipt of the submission of the plan. The
department may extend this ninety-day time limitation for new
submittals by up to an additional ninety days if insufficient time
exists to adequately review the general sewer plan. For rejections of
plans or extensions of the timeline, the department shall provide in
writing to the local government entity the reason for such action. In
addition, the governing body of the local government entity and the
department may mutually agree to an extension of the deadlines
contained in this section. [2020 ¢ 20 s 1499; 2007 ¢ 343 s 13; 2002 c¢
161 s 5; 1994 ¢ 118 s 1; 1987 c 109 s 130; 1967 c 13 s 10; 1945 c 216
s 17; Rem. Supp. 1945 s 10964qg.]
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Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.48.112 Plan evaluation—Consideration of reclaimed water.
The evaluation of any plans submitted under RCW 90.48.110 must include
consideration of opportunities for the use of reclaimed water as
defined in RCW 90.46.010. Wastewater plans submitted under RCW
90.48.110 must include a statement describing how applicable
reclamation and reuse elements will be coordinated as required under
RCW 90.46.120(2) . [2003 1st sp.s. ¢ 5 s 12; 1997 c 444 s 9.]

Severability—2003 1st sp.s. ¢ 5: See note following RCW
90.03.015.

Severability—1997 c 444: See note following RCW 90.46.010.

RCW 90.48.120 Notice of department's determination that
violation has or will occur—Report to department of compliance with
determination—Order or directive to be issued—Notice. (1) Whenever,
in the opinion of the department, any person shall violate or creates
a substantial potential to violate the provisions of this chapter or
chapter 90.56 RCW, or fails to control the polluting content of waste
discharged or to be discharged into any waters of the state, the
department shall notify such person of its determination by registered
mail. Such determination shall not constitute an order or directive
under RCW 43.21B.310. Within thirty days from the receipt of notice of
such determination, such person shall file with the department a full
report stating what steps have been and are being taken to control
such waste or pollution or to otherwise comply with the determination
of the department. Whereupon the department shall issue such order or
directive as it deems appropriate under the circumstances, and shall
notify such person thereof by registered mail.

(2) Whenever the department deems immediate action is necessary
to accomplish the purposes of this chapter or chapter 90.56 RCW, it
may issue such order or directive, as appropriate under the
circumstances, without first issuing a notice or determination
pursuant to subsection (1) of this section. An order or directive
issued pursuant to this subsection shall be served by registered mail
or personally upon any person to whom it is directed. [1992 ¢ 73 s
25; 1987 ¢ 109 s 131; 1985 ¢ 316 s 3; 1973 c 155 s 2; 1967 c 13 s 11;
1945 ¢ 216 s 18; Rem. Supp. 1945 s 10964r.]

Effective dates—1992 ¢ 73: See RCW 82.23B.902.

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.48.140 Penalty. Any person found guilty of willfully
violating any of the provisions of this chapter or chapter 90.56 RCW,
or any final written orders or directive of the department or a court
in pursuance thereof is guilty of a gross misdemeanor, and upon
conviction thereof shall be punished by a fine of up to ten thousand
dollars and costs of prosecution, or by imprisonment in the county
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jail for up to three hundred sixty-four days, or by both such fine and
imprisonment in the discretion of the court. Each day upon which a
willful violation of the provisions of this chapter or chapter 90.56
RCW occurs may be deemed a separate and additional violation. [2011 ¢
96 s 61; 2003 ¢ 53 s 419; 1992 ¢ 73 s 26; 1973 c 155 s 8; 1945 c 216 s
20; Rem. Supp. 1945 s 10964t.]

Findings—Intent—2011 ¢ 96: See note following RCW 9A.20.021.

Intent—Effective date—2003 c 53: See notes following RCW
2.48.180.

Effective dates—1992 ¢ 73: See RCW 82.23B.902.

RCW 90.48.142 Violations—Liability in damages for injury or
death of fish, animals, vegetation—Action to recover. (1) Any person
who:

(a) (1) Violates any of the provisions of this chapter or chapter
90.56 RCW;

(ii) Fails to perform any duty imposed by this chapter or chapter
90.56 RCW;

(iii) Violates an order or other determination of the department
or the director made pursuant to the provisions of this chapter or
chapter 90.56 RCW;

(iv) Violates the conditions of a waste discharge permit issued
pursuant to RCW 90.48.160; or

(v) Otherwise causes a reduction in the quality of the state's
waters below the standards set by the department or, if no standards
have been set, causes significant degradation of water quality,
thereby damaging the same; and

(b) Causes the death of, or injury to, fish, animals, vegetation,
or other resources of the state;
shall be liable to pay the state and affected counties and cities
damages 1in an amount determined pursuant to RCW 90.48.367.

(2) No action shall be authorized under this section against any
person operating in compliance with the conditions of a waste
discharge permit issued pursuant to RCW 90.48.160. [1991 ¢ 200 s 810;
1989 ¢ 262 s 2; 1988 ¢ 36 s 69; 1987 ¢ 109 s 132; 1985 c 316 s 6; 1970
ex.s. ¢ 88 s 12; 1967 ex.s. ¢ 139 s 13.]

Effective dates—1991 c 200: See RCW 90.56.901.

Findings—1989 c 262: "The legislature finds that there is
confusion regarding the measure of damages authorized under RCW
90.48.142. The intent of this act is to clarify existing law on the

measure of damages authorized under RCW 90.48.142, not to change the
law." [1989 c 262 s 1.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

Severability—1967 ex.s. c 139: See RCW 82.34.900.
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RCW 90.48.144 Violations—Civil penalty—Procedure. Except as
provided in RCW 43.05.060 through 43.05.080 and 43.05.150, every
person who:

(1) Violates the terms or conditions of a waste discharge permit
issued pursuant to RCW 90.48.180 or 90.48.260 through 90.48.262, or

(2) Conducts a commercial or industrial operation or other point
source discharge operation without a waste discharge permit as
required by RCW 90.48.160 or 90.48.260 through 90.48.262, or

(3) Violates the provisions of RCW 90.48.080, or other sections
of this chapter or chapter 90.56 RCW or rules or orders adopted or
issued pursuant to either of those chapters, shall incur, in addition
to any other penalty as provided by law, a penalty in an amount of up
to ten thousand dollars a day for every such violation. Each and every
such violation shall be a separate and distinct offense, and in case
of a continuing violation, every day's continuance shall be and be
deemed to be a separate and distinct violation. Every act of
commission or omission which procures, aids or abets in the violation
shall be considered a violation under the provisions of this section
and subject to the penalty herein provided for. The penalty amount
shall be set in consideration of the previous history of the violator
and the severity of the violation's impact on public health and/or the
environment in addition to other relevant factors. The penalty herein
provided for shall be imposed pursuant to the procedures set forth in
RCW 43.21B.300. [1995 c 403 s 636; 1992 c 73 s 27; 1987 ¢ 109 s 17;
1985 ¢ 316 s 2; 1973 ¢ 155 s 9; 1970 ex.s. c 88 s 13; 1967 ex.s. c 139
s 14.]

Findings—Short title—Intent—1995 c 403: See note following RCW
34.05.328.

Effective dates—1992 ¢ 73: See RCW 82.23B.902.

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

Severability—1967 ex.s. c 139: See RCW 82.34.900.

RCW 90.48.150 Construction of chapter. This chapter shall not
be construed as repealing any of the laws governing the pollution of
the waters of the state, but shall be held and construed as ancillary
to and supplementing the same and an addition to the laws now in
force, except as the same may be in direct conflict herewith. [1945 ¢
216 s 21; Rem. Supp. 1945 s 10964u.]

RCW 90.48.153 Cooperation with federal government—Federal
funds. The department is authorized to cooperate with the federal
government and to accept grants of federal funds for carrying out the
purposes of this chapter. The department is empowered to make any
application or report required by an agency of the federal government
as an incident to receiving such grants. [1987 ¢ 109 s 133; 1949 c 58
s 1; Rem. Supp. 1949 s 10964pp. Formerly RCW 90.48.040.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 c 109: See notes following RCW 43.21B.001.
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RCW 90.48.156 Cooperation with other states and provinces—
Interstate and state-provincial projects. The department is
authorized to cooperate with appropriate agencies of neighboring
states and neighboring provinces, to enter into contracts, and make
contributions toward interstate and state-provincial projects to carry
out the purposes of this chapter and chapter 90.56 RCW. [1991 c 200 s
1105; 1987 c 109 s 134; 1949 c 58 s 2; Rem. Supp. 1949 s 10964pp-1.
Formerly RCW 90.48.050.]

Effective dates—1991 c 200: See RCW 90.56.901.

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.48.158 Grants to public bodies authorized. The
department of ecology is authorized to make and administer grants to
any public bodies for the purpose of aiding in the construction and
improvement of water pollution control facilities in conjunction with
federal grants authorized pursuant to the Federal Water Pollution
Control Act. [1987 ¢ 109 s 154; 1967 c 106 s 2. Formerly RCW
90.50.020.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.48.160 Waste disposal permit—Required—Exemptions. Any
person who conducts a commercial or industrial operation of any type
which results in the disposal of solid or liquid waste material into
the waters of the state, including commercial or industrial operators
discharging solid or liquid waste material into sewerage systems
operated by municipalities or public entities which discharge into
public waters of the state, shall procure a permit from either the
department or the *thermal power plant site evaluation council as
provided in RCW 90.48.262(2) before disposing of such waste material:
PROVIDED, That this section shall not apply to any person discharging
domestic sewage only into a sewerage system.

The department may, through the adoption of rules, eliminate the
permit requirements for disposing of wastes into publicly operated
sewerage systems for:

(1) Categories of or individual municipalities or public
corporations operating sewerage systems; or

(2) Any category of waste disposer;
if the department determines such permit requirements are no longer
necessary for the effective implementation of this chapter. The
department may by rule eliminate the permit requirements for disposing
of wastes by upland finfish rearing facilities unless a permit is
required under the federal clean water act's national pollutant
discharge elimination system. [1989 ¢ 293 s 2; 1973 ¢ 155 s 3; 1967 c
13 s 13; 1955 ¢ 71 s 1.]

*Reviser's note: The "thermal power plant site evaluation
council" was redesignated the "energy facility site evaluation
council"™ by 1975-'76 2nd ex.s. c 108.
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RCW 90.48.162 Waste disposal permits required of counties,
municipalities and public corporations. Any county or any municipal
or public corporation operating or proposing to operate a sewerage
system, including any system which collects only domestic sewerage,
which results in the disposal of waste material into the waters of the
state shall procure a permit from the department of ecology before so
disposing of such materials. This section is intended to extend the
permit system of RCW 90.48.160 to counties and municipal or public
corporations and the provisions of RCW 90.48.170 through 90.48.200 and
90.52.040 shall be applicable to the permit requirement imposed under
this section. A permit under this chapter is not required for large
on-site sewage systems permitted by the department of health under
chapter 70A.115 RCW or for on-site sewage systems permitted by local
health jurisdictions under rules of the state board of health. [2020
c 20 s 1500; 2007 c 343 s 12; 1972 ex.s. c 140 s 1.]

RCW 90.48.165 Waste disposal permits required of counties,
municipalities and public corporations—Cities, towns or municipal
corporations may be granted authority to issue permits—Revocation—
Termination of permits. Any city, town or municipal corporation
operating a sewerage system including treatment facilities may be
granted authority by the department to issue permits for the discharge
of wastes to such system provided the department ascertains to its
satisfaction that the sewerage system and the inspection and control
program operated and conducted by the city, town or municipal
corporation will protect the public interest in the quality of the
state's waters as provided for in this chapter. Such authority may be
granted by the department upon application by the city, town or
municipal corporation and may be revoked by the department if it
determines that such city, town, or municipal corporation is not,
thereafter, operated and conducted in a manner to protect the public
interest. Persons holding municipal permits to discharge into sewerage
systems operated by a municipal corporation authorized by this section
to issue such permits shall not be required to secure a waste
discharge permit provided for in RCW 90.48.160 as to the wastes
discharged into such sewerage systems. Authority granted by the
department to cities, towns, or municipal corporations to issue
permits under this section shall be in addition to any authority or
power now or hereafter granted by law to cities, towns and municipal
corporations for the regulation of discharges into sewerage systems
operated by such cities, towns, or municipal corporations. Permits
issued under this section shall automatically terminate if the
authority to issue the same is revoked by the department. [1987 c 109
s 135; 1967 c 13 s 14.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.48.170 Waste disposal permits required of counties,
municipalities and public corporations—Application—Notice as to new
operation or increase in volume—Investigation—Notice to other state
departments. Applications for permits shall be made on forms
prescribed by the department and shall contain the name and address of
the applicant, a description of the applicant's operations, the
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quantity and type of waste material sought to be disposed of, the
proposed method of disposal, and any other relevant information deemed
necessary by the department. Application for permits shall be made at
least sixty days prior to commencement of any proposed discharge or
permit expiration date, whichever is applicable. Upon receipt of a
proper application relating to a new operation, or an operation
previously under permit for which an increase in volume of wastes or
change in character of effluent is requested over that previously
authorized, the department shall instruct the applicant to publish
notices thereof by such means and within such time as the department
shall prescribe. The department shall require that the notice so
prescribed shall be published twice in a newspaper of general
circulation within the county in which the disposal of waste material
is proposed to be made and in such other appropriate information media
as the department may direct. Said notice shall include a statement
that any person desiring to present his or her views to the department
with regard to said application may do so in writing to the
department, or any person interested in the department's action on an
application for a permit, may submit his or her views or notify the
department of his or her interest within thirty days of the last date
of publication of notice. Such notification or submission of views to
the department shall entitle said persons to a copy of the action
taken on the application. Upon receipt by the department of an
application, it shall immediately send notice thereof containing
pertinent information to the director of fish and wildlife and to the
secretary of social and health services. When an application complying
with the provisions of this chapter and the rules and regulations of
the department has been filed with the department, it shall be its
duty to investigate the application, and determine whether the use of
public waters for waste disposal as proposed will pollute the same in
violation of the public policy of the state. [1994 c 264 s 91; 1988 c
36 s 70; 1987 ¢ 109 s 136; 1967 ¢ 13 s 15; 1955 ¢ 71 s 2.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.48.180 Waste disposal permits required of counties,
municipalities and public corporations—Issuance—Conditions—Duration.
The department shall issue a permit unless it finds that the disposal
of waste material as proposed in the application will pollute the
waters of the state in violation of the public policy declared in RCW
90.48.010. The department shall have authority to specify conditions
necessary to avoid such pollution in each permit under which waste
material may be disposed of by the permittee. Permits may be temporary
or permanent but shall not be valid for more than five years from date
of issuance. [1987 ¢ 109 s 137; 1967 ¢ 13 s 16; 1955 ¢ 71 s 3.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.48.190 Waste disposal permits required of counties,
municipalities and public corporations—Termination—Grounds. A permit
shall be subject to termination upon thirty days' notice in writing if
the department finds:
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(1) That it was procured by misrepresentation of any material
fact or by lack of full disclosure in the application;

(2) That there has been a violation of the conditions thereof;

(3) That a material change in quantity or type of waste disposal
exists. [1987 ¢ 109 s 138; 1967 ¢ 13 s 17; 1955 ¢ 71 s 4. (1987 3rd
ex.s. ¢ 2 s 43 repealed by 1989 ¢ 2 s 24, effective March 1, 1989.)]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.48.195 Waste disposal permits required of counties,
municipalities and public corporations—Modification or additional
conditions may be ordered. 1In the event that a material change in the
condition of the state waters occurs the department may, by
appropriate order, modify permit conditions or specify additional
conditions in permits previously issued. [1987 ¢ 109 s 139; 1967 c 13
s 18.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.48.200 Waste disposal permits required of counties,
municipalities and public corporations—Nonaction upon application—
Temporary permit—Duration. In the event of failure of the department
to act upon an application within sixty days after it has been filed
the applicant shall be deemed to have received a temporary permit.
Said permit shall authorize the applicant to discharge wastes into
waters of the state as requested in its application only until such
time as the department shall have taken action upon said application.
[1987 ¢ 109 s 140; 1967 ¢ 13 s 19; 1955 ¢ 71 s 5.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.48.215 Upland finfish facilities—Waste discharge
standards—Waste disposal permit. (1) The following definition shall
apply to this section: "Upland finfish hatching and rearing
facilities"™ means those facilities not located within waters of the
state where finfish are hatched, fed, nurtured, held, maintained, or
reared to reach the size of release or for market sale. This shall
include fish hatcheries, rearing ponds, spawning channels, and other
similarly constructed or fabricated public or private facilities.

(2) Not later than September 30, 1989, the department shall adopt
standards pursuant to chapter 34.05 RCW for waste discharges from
upland finfish hatching and rearing facilities. In establishing these
standards, the department shall incorporate, to the extent applicable,
studies conducted by the United States environmental protection agency
on finfish rearing facilities and other relevant information. The
department shall also issue a general permit as authorized by the
federal clean water act, 33 U.S.C. 1251 et seqg., or RCW 90.48.160 by
September 30, 1989, for upland finfish hatching and rearing
facilities. The department shall approve or deny applications for
coverage under the general permit for upland finfish hatching and
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rearing facilities within one hundred eighty days from the date of
application, unless a longer time is required to satisfy public
participation requirements in the permit process in accordance with
applicable rules, or compliance with the requirements of the state
environmental policy act under chapter 43.21C RCW. The department
shall notify applicants for coverage by a general permit as soon as it
determines that a proposed discharge meets or fails to comply with the
standards or general permit conditions set forth pursuant to this
section, or that a time period longer than one hundred eighty days is
necessary to satisfy public participation requirements or the state
environmental policy act. [1989 ¢ 293 s 1.]

RCW 90.48.220 Marine finfish rearing facilities—Waste discharge
standards—Discharge permit applications—Exemption. (1) For the
purposes of this section "marine finfish rearing facilities" means
those private and public facilities located within the salt water of
the state where finfish are fed, nurtured, held, maintained, or reared
to reach the size of release or for market sale.

(2) Not later than October 31, 1994, the department shall adopt
criteria under chapter 34.05 RCW for allowable sediment impacts from
organic enrichment due to marine finfish rearing facilities.

(3) Not later than June 30, 1995, the department shall adopt
standards under chapter 34.05 RCW for waste discharges from marine
finfish rearing facilities. In establishing these standards, the
department shall review and incorporate, to the extent possible,
studies conducted by state and federal agencies on waste discharges
from marine finfish rearing facilities, and any reports and other
materials prepared by technical committees on waste discharges from
marine finfish rearing facilities. The department shall approve or
deny discharge permit applications for marine finfish rearing
facilities within one hundred eighty days from the date of
application, unless a longer time is required to satisfy public
participation requirements in the permit process in accordance with
applicable rules, or compliance with the requirements of the state
environmental policy act under chapter 43.21C RCW. The department
shall notify applicants as soon as it determines that a proposed
discharge meets or fails to comply with the standards adopted pursuant
to this section, or if a time period longer than one hundred eighty
days 1s necessary to satisfy public participation requirements of the
state environmental policy act.

(4) The department may adopt rules to exempt marine finfish
rearing facilities not requiring national pollutant discharge
elimination system permits under the federal water pollution control
act from the discharge permit requirement. [1993 ¢ 296 s 1.]

RCW 90.48.225 TIssuance of national pollutant discharge
elimination system permits associated with nonnative marine finfish
aquaculture. (1) The department may issue national pollutant
discharge elimination system permits associated with nonnative marine
finfish aquaculture only if these activities are performed under a
lease of state-owned aquatic lands in effect on June 7, 2018. The
department may not issue national pollutant discharge elimination
system permits in connection with any of these activities or
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operations after the expiration date of the relevant lease of state-
owned aquatic lands in effect on June 7, 2018.

(2) For purposes of this section, "state-owned aquatic lands" has
the same meaning as defined in RCW 79.105.060. [2018 ¢ 179 s 4.]

RCW 90.48.230 Application of administrative procedure law to
rule making and adjudicative proceedings. The provisions of chapter
34.05 RCW, the Administrative Procedure Act, apply to all rule making
and adjudicative proceedings authorized by or arising under the
provisions of this chapter. [1989 ¢ 175 s 181; 1967 ¢ 13 s 21.]

Effective date—1989 ¢ 175: See note following RCW 34.05.010.

RCW 90.48.240 Water pollution orders for conditions requiring
immediate action—Appeal. Notwithstanding any other provisions of
this chapter or chapter 90.56 RCW, whenever it appears to the director
that water quality conditions exist which require immediate action to
protect the public health or welfare, or that a person required by RCW
90.48.160 to obtain a waste discharge permit prior to discharge is
discharging without the same, or that a person conducting an operation
which is subject to a permit issued pursuant to RCW 90.48.160 conducts
the same in violation of the terms of said permit, causing water
quality conditions to exist which require immediate action to protect
the public health or welfare, the director may issue a written order
to the person or persons responsible without prior notice or hearing,
directing and affording the person or persons responsible the
alternative of either (1) immediately discontinuing or modifying the
discharge into the waters of the state, or (2) appearing before the
department at the time and place specified in said written order for
the purpose of providing to the department information pertaining to
the violations and conditions alleged in said written order. The
responsible person or persons shall be afforded not less than twenty-
four hours notice of such an information meeting. If following such a
meeting the department determines that water quality conditions exist
which require immediate action as described herein, the department may
issue a written order requiring immediate discontinuance or
modification of the discharge into the waters of the state. In the
event an order is not immediately complied with the attorney general,
upon request of the department, shall seek and obtain an order of the
superior court of the county in which the violation took place
directing compliance with the order of the department. Such an order
is appealable pursuant to RCW 43.21B.310. [1991 ¢ 200 s 1106; 1987 c
109 s 15; 1967 ¢ 13 s 22.]

Effective dates—1991 ¢ 200: See RCW 90.56.901.

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.48.250 Agreements or contracts to monitor waters and
effluent discharge. The department is authorized to make agreements
and enter into such contracts as are appropriate to carry out a
program of monitoring the condition of the waters of the state and the
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effluent discharged therein, including contracts to monitor effluent
discharged into public waters when such monitoring is required by the
terms of a waste discharge permit or as part of the approval of a
sewerage system, if adequate compensation is provided to the
department as a term of the contract. [1987 ¢ 109 s 141; 1967 c 13 s
23.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.48.260 Federal clean water act—Department designated as
state agency, authority—Delegation of authority—Powers, duties, and
functions. (1) The department of ecology is hereby designated as the
state water pollution control agency for all purposes of the federal
clean water act as it exists on February 4, 1987, and is hereby
authorized to participate fully in the programs of the act as well as
to take all action necessary to secure to the state the benefits and
to meet the requirements of that act. With regard to the national
estuary program established by section 320 of that act, the department
shall exercise its responsibility jointly with the Puget Sound
partnership, created in RCW 90.71.210. The department of ecology may
delegate its authority under this chapter, including its national
pollutant discharge elimination permit system authority and duties
regarding animal feeding operations and concentrated animal feeding
operations, to the department of agriculture through a memorandum of
understanding. Until any such delegation receives federal approval,
the department of agriculture's adoption or issuance of animal feeding
operation and concentrated animal feeding operation rules, permits,
programs, and directives pertaining to water quality shall be
accomplished after reaching agreement with the director of the
department of ecology. Adoption or issuance and implementation shall
be accomplished so that compliance with such animal feeding operation
and concentrated animal feeding operation rules, permits, programs,
and directives will achieve compliance with all federal and state
water pollution control laws. The powers granted herein include, among
others, and notwithstanding any other provisions of this chapter or
otherwise, the following:

(a) Complete authority to establish and administer a
comprehensive state point source waste discharge or pollution
discharge elimination permit program which will enable the department
to qualify for full participation in any national waste discharge or
pollution discharge elimination permit system and will allow the
department to be the sole agency issuing permits required by such
national system operating in the state of Washington subject to the
provisions of RCW 90.48.262(2). Program elements authorized herein may
include, but are not limited to: (i) Effluent treatment and limitation
requirements together with timing requirements related thereto; (ii)
applicable receiving water quality standards requirements; (iii)
requirements of standards of performance for new sources; (iv)
pretreatment requirements; (v) termination and modification of permits
for cause; (vi) requirements for public notices and opportunities for
public hearings; (vii) appropriate relationships with the secretary of
the army in the administration of his or her responsibilities which
relate to anchorage and navigation, with the administrator of the
environmental protection agency in the performance of his or her

Certified on 7/12/2024 Combined Chapter 90.48 RCW Page 18



duties, and with other governmental officials under the federal clean

water act; (viii) requirements for inspection, monitoring, entry, and
reporting; (ix) enforcement of the program through penalties,
emergency powers, and criminal sanctions; (x) a continuing planning

process; and (xi) user charges.

(b) The power to establish and administer state programs in a
manner which will ensure the procurement of moneys, whether in the
form of grants, loans, or otherwise; to assist in the construction,
operation, and maintenance of various water pollution control
facilities and works; and the administering of various state water
pollution control management, regulatory, and enforcement programs.

(c) The power to develop and implement appropriate programs
pertaining to continuing planning processes, area-wide waste treatment
management plans, and basin planning.

(2) The governor shall have authority to perform those actions
required of him or her by the federal clean water act.

(3) By July 31, 2012, the department shall:

(a) Reissue without modification and for a term of one year any
national pollutant discharge elimination system municipal stormwater
general permit applicable to western Washington municipalities first
issued on January 17, 2007; and

(b) Issue an updated national pollutant discharge elimination
system municipal stormwater general permit applicable to western
Washington municipalities for any permit first issued on January 17,
2007. An updated permit issued under this subsection shall become
effective beginning August 1, 2013.

(1) Provisions of the updated permit issued under (b) of this
subsection relating to new requirements for low-impact development and
review and revision of local development codes, rules, standards, or
other enforceable documents to incorporate low-impact development
principles must be implemented simultaneously. These requirements may
go into effect no earlier than December 31, 2016, or the time of the
scheduled update under *RCW 36.70A.130(5), as existing on July 10,
2012, whichever is later.

(ii) Provisions of the updated permit issued under (b) of this
subsection related to increased catch basin inspection and illicit
discharge detection frequencies and application of new stormwater
controls to projects smaller than one acre may go into effect no
earlier than December 31, 2016, or the time of the scheduled update
under *RCW 36.70A.130(5), as existing on July 10, 2012, whichever is
later.

(4) By July 31, 2012, the department shall:

(a) Reissue without modification and for a term of two years any
national pollutant discharge elimination system municipal stormwater
general permit applicable to eastern Washington municipalities first
issued on January 17, 2007; and

(b) Issue an updated national pollutant discharge elimination
system municipal stormwater general permit for any permit first issued
on January 17, 2007, applicable to eastern Washington municipalities.
An updated permit issued under this subsection becomes effective
August 1, 2014. [2012 1st sp.s. ¢ 1 s 313; 2011 c 353 s 12; 2007 c
341 s 55; 2003 ¢ 325 s 7; 1988 ¢ 220 s 1; 1983 ¢ 270 s 1; 1979 ex.s. c
267 s 1; 1973 ¢ 155 s 4; 1967 c 13 s 24.]

*Reviser's note: RCW 36.70A.130 was amended by 2020 c 113 s 1,
changing subsection (5) to subsection (4).
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Finding—Intent—Limitation—Jurisdiction/authority of Indian
tribe under act—2012 1st sp.s. c¢ 1l: See notes following RCW
77.55.011.

Authority of department of fish and wildlife under act—2012 1st
sp.s. ¢ 1: See note following RCW 76.09.040.

Intent—2011 ¢ 353: See note following RCW 36.70A.130.
Effective date—2007 ¢ 341: See RCW 90.71.907.
Intent—Finding—2003 c 325: See note following RCW 90.64.030.

Severability—1983 ¢ 270: "If any provision of this act or its
application to any person or circumstance is held invalid, the
remainder of the act or the application of the provision to other
persons or circumstances is not affected." [1983 ¢ 270 s 5.]

RCW 90.48.261 Exercise of powers under RCW 90.48.260—Aquatic
resource mitigation. When exercising its powers under RCW 90.48.260,
the department shall, at the request of the project proponent, follow
the guidance contained in RCW 90.74.005 through 90.74.030. [1997 c
424 s 7.]

RCW 90.48.262 Implementation of RCW 90.48.260—Permits for
energy facilities—Rules and procedures. (1) The powers established
under RCW 90.48.260 shall be implemented by the department through the
adoption of rules in every appropriate situation. The permit program
authorized under *RCW 90.48.260(1) shall constitute a continuation of
the established permit program of RCW 90.48.160 and other applicable
sections within chapter 90.48 RCW. The appropriate modifications as
authorized in **this 1973 amendatory act are designed to avoid
duplication and other wasteful practices and to insure that the state
permit program contains all required elements of and is compatible
with the requirements of any national permit system.

(2) Permits for energy facilities subject to chapter 80.50 RCW
shall be issued by the energy facility site evaluation council:
PROVIDED, That such permits shall become effective only if the
governor approves an application for certification and executes a
certification agreement pursuant to said chapter. The council shall
have all powers necessary to establish and administer a point source
discharge permit program pertaining to such plants, consistent with
applicable receiving water quality standards established by the
department, and to qualify for full participation in any national
waste discharge or pollution discharge elimination permit system. The
council and the department shall each adopt, by rules, procedures
which will provide maximum coordination and avoid duplication between
the two agencies with respect to permits in carrying out the
requirements of **this act including, but not limited to, monitoring
and enforcement of certification agreements, and in qualifying for
full participation in any such national system. [1975-"76 2nd ex.s. cC
108 s 41; 1973 ¢ 155 s 5.]
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Reviser's note: * (1) RCW 90.48.260 was amended by 2011 c 353 s
12, changing subsection (1) to subsection (1) (a).

**%(2) "This 1973 amendatory act" and "this act" apparently refer
to 1973 ¢ 155, which consists of this section, amendments to RCW
90.48.010, 90.48.120, 90.48.140, 90.48.144, 90.48.160, and 90.48.260,
and the repeal of RCW 90.48.070.

Severability—Effective date—1975-'76 2nd ex.s. c 108: See notes
following RCW 43.21F.010.

RCW 90.48.264 Federal clean water act—Rules for on-site sewage
disposal systems adjacent to marine waters. In implementing this
chapter and in participating in programs under the federal clean water
act, the department may consult with the department of social and
health services concerning standards for repair of existing, failing
on-site sewage disposal systems that are adjacent to marine waters. By
January 1, 1989, the department of social and health services shall
propose rules for adoption by the state board of health identifying
the standards for repair of existing, failing on-site sewage disposal
systems at single-family residences that were legally occupied prior
to June 9, 1988, and that are adjacent to marine waters. The rules may
specify the design, operation and maintenance standards for such
repaired systems so as to ensure protection of the public health,
attainment of state water quality standards and the protection of
shellfish and other public resources. The rules shall also provide
that any proposed discharge to marine water shall be considered only
if on-site sewage disposal systems are not feasible and that such
discharges shall meet the requirements of this chapter and department
of ecology regulations. The state board of health shall adopt such
proposed rules unless the board finds modification or rejection of
them necessary to protect the public health. [1988 c 220 s 2.]

RCW 90.48.270 Sewage drainage basins—Authority of department to
delineate and establish. The department shall have authority to
delineate and establish sewage drainage basins in the state for the
purpose of developing and/or adopting comprehensive plans for the
control and abatement of water pollution within such basins. Basins
may include, but are not limited to, rivers and their tributaries,
streams, coastal waters, sounds, bays, lakes, and portions or
combinations thereof, as well as the lands drained thereby. [1987 c
109 s 142; 1967 ¢ 13 s 26.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

Aquifer protection areas: Chapter 36.36 RCW.

RCW 90.48.280 Sewage drainage basins—Comprehensive plans for
sewage drainage basins. The department is authorized to prepare
and/or adopt a comprehensive water pollution control and abatement
plan and to make subsequent amendments thereto, for each basin
established pursuant to RCW 90.48.270. Comprehensive plans for sewage
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drainage basins may be prepared by any municipality and submitted to
the department for adoption.

Prior to adopting a comprehensive plan for any basin or any
subsequent amendment thereof the department shall hold a public
hearing thereon. Notice of such hearing shall be given by registered
mail, together with copies of the proposed plan, to each municipality,
or other political subdivision, within the basin exercising a sewage
disposal function, at least twenty days prior to the hearing date.
Such hearing may be continued from time to time and, at the
termination thereof, the department may reject the plan proposed or
adopt it with such modifications as it shall deem proper.

Following adoption of a comprehensive plan for any basin, the
department shall require compliance with such plan by any municipality
or person operating or constructing a sewage collection, treatment or
disposal system or plant, or any improvement to or extension of an
existing sewage collection, treatment or disposal system or plant,
within the basin. [1987 ¢ 109 s 143; 1967 ¢ 13 s 27.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

RCW 90.48.285 Contracts with municipal or public corporations
and political subdivisions to finance water pollution control projects
—Requisites—Priorities. The department is authorized to enter into
contracts with any municipal or public corporation or political
subdivision within the state for the purpose of assisting such
agencies to finance the design and construction of water pollution
control projects, whether procured through chapter 39.10 or 70A.140
RCW, or otherwise, that are necessary to prevent the discharge of
untreated or inadequately treated sewage or other waste into the
waters of the state, including but not limited to, systems for the
control of storm or surface waters which will provide for the removal
of waste or polluting materials in a manner conforming to the
comprehensive plan of water pollution control and abatement proposed
by the agencies and approved by the department. Any such contract may
provide for:

The payment by the department to a municipal or public
corporation or political subdivision on a monthly, quarterly, or
annual basis of varying amounts of moneys as advances which shall be
repayable by said municipal or public corporation, or political
subdivision under conditions determined by the department.

Contracts made by the department shall be subject to the
following limitations:

(1) No contract shall be made unless the department shall find
that the project cannot be financed at reasonable cost or within
statutory limitations by the borrower without the making of such
contract.

(2) No contract shall be made with any public or municipal
corporation or political subdivision to assist in the financing of any
project located within a sewage drainage basin for which the
department shall have previously adopted a comprehensive water
pollution control and abatement plan unless the project is found by
the department to conform with the basin comprehensive plan.

(3) The department shall determine the interest rate, not to
exceed ten percent per annum, which such advances shall bear.
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(4) The department shall provide such reasonable terms and
conditions of repayment of advances as it may determine.

(5) The total outstanding amount which the department may at any
time be obligated to pay under all outstanding contracts made pursuant
to this section shall not exceed the moneys available for such
payment.

(6) Municipal or public corporations or political subdivisions
shall meet such qualifications and follow such procedures in applying
for contract assistance as shall be established by the department.

In making such contracts the department shall give priority to
projects which will provide relief from actual or potential public
health hazards or water pollution conditions and which provide
substantial capacity beyond present requirements to meet anticipated
future demand. [2020 ¢ 20 s 1501; 2005 ¢ 469 s 4; 1987 c 109 s 144;
1980 ¢ 32 s 13; 1969 ex.s. c 141 s 1.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

Severability—1969 ex.s. ¢ 141: "If any provision of this act, or
its application to any person or circumstance is held invalid, the
remainder of the act, or the application of the provisions to other
persons or circumstances is not affected." [1969 ex.s. c 141 s 2.]

RCW 90.48.290 Grants to municipal or public corporations or
political subdivisions to aid water pollution control projects—
Limitations. The department is authorized to make and administer
grants within appropriations authorized by the legislature to any
municipal or public corporation, or political subdivision within the
state for the purpose of aiding in the construction of water pollution
control projects necessary to prevent the discharge of untreated or
inadequately treated sewage or other waste into the waters of the
state including, but not limited to, projects for the control of storm
or surface waters which will provide for the removal of waste or
polluting materials therefrom.

Grants so made by the department shall be subject to the
following limitations:

(1) No grant shall be made in an amount which exceeds the
recipient's contribution to the estimated cost of the project:
PROVIDED, That the following shall be considered a part of the
recipient's contribution:

(a) Any grant received by the recipient from the federal
government pursuant to section 8(f) of the Federal Water Pollution
Control Act (33 U.S.C. 466) for the project;

(b) Any expenditure which is made by any municipal or public
corporation, or political subdivision within the state as a part of a
joint effort with the recipient to carry out the project and which has
not been used as a matching contribution for another grant made
pursuant to this chapter, [;] and

(c) Any expenditure for the project made by the recipient out of
moneys advanced by the department from a revolving fund and repayable
to said fund.

(2) No grant shall be made for any project which does not qualify
for and receive a grant of federal funds under the provisions of the
Federal Water Pollution Control Act as now or hereafter amended:
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PROVIDED, That this restriction shall not apply to state grants made
in any biennium over and above the amount of such grants required to
match all federal funds allocated to the state for such biennium.

(3) No grant shall be made to any municipal or public
corporation, or political subdivision for any project located within a
drainage basin unless the department shall have previously adopted a
comprehensive water pollution control and abatement plan and unless
the project is found by the department to conform with such basin
comprehensive plan: PROVIDED, That the requirement for a project to
conform to a comprehensive water pollution control and abatement plan
may be waived by the department for any grant application filed with
the department prior to July 1, 1974, in those situations where the
department finds the public interest would be served better by
approval of any grant application made prior to adoption of such plan
than by its denial.

(4) Recipients of grants shall meet such qualifications and
follow such procedures in applying for grants as shall be established
by the department.

(5) Grants may be made to reimburse recipients for expenditures
made after July 1, 1967 for projects which meet the requirements of
this section and were commenced after the recipient had filed a grant
application with the department. [1987 ¢ 109 s 145; 1969 ex.s. c 284
s 1; 1967 ¢ 13 s 28.]

Purpose—Short title—Construction—Rules—Severability—Captions—
1987 ¢ 109: See notes following RCW 43.21B.001.

Severability—1969 ex.s. ¢ 284: "If any provision of this act, or
its application to any person or circumstance is held invalid, the
remainder of the act, or the application of the provision to other
persons or circumstances is not affected." [1969 ex.s. c 284 s 24.]

RCW 90.48.310 Application of barley straw to waters of the
state. (1) Notwithstanding any other provisions of this chapter, the
application of barley straw to waters of the state for the purposes of
water clarification does not require a state waste discharge permit as
long as the following provisions are met:

(a) The barley straw is applied at a rate of up to two hundred
twenty-five pounds per acre of surface water;

(b) Whole bales or tightly packed straw are not used. Straw must
be loosely packed in nylon or mesh bags;

(c) Bags of straw are placed where control is desired, such as
around docks and swim areas, and around inlets to aid in aeration or
mixing;

(d) The bags must be staked or anchored in place;

(e) Straw is placed in early spring, prior to the growth of
algae; and

(f) Bags are removed four to six months after placement and must
not be left in the water over winter.

(2) The placement of barley straw into waters of the state in any
other instance is not authorized absent a permit.

(3) This section does not alter any permit requirement that may
exist under chapter 77.55 RCW. [2007 ¢ 30 s 1.]
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RCW 90.48.364 Discharge of o0il into waters of the state—
Definitions. For the purposes of this chapter, "technical
feasibility" or "technically feasible" means that given available
technology, a restoration or enhancement project can be successfully
completed at a cost that is not disproportionate to the value of the
resource before the injury. [1991 ¢ 200 s 811.]

Effective dates—1991 c 200: See RCW 90.56.901.

RCW 90.48.366 Discharge of o0il into waters of the state—
Compensation schedule. (1) The department, in consultation with the
departments of fish and wildlife and natural resources, and the parks
and recreation commission, shall adopt rules establishing a
compensation schedule for the discharge of oil in violation of this
chapter and chapter 90.56 RCW. The amount of compensation assessed
under this schedule shall be:

(a) For spills totaling one thousand gallons or more in any one
event, no less than three dollars per gallon of o0il spilled and no
greater than three hundred dollars per gallon of oil spilled; and

(b) For spills totaling less than one thousand gallons in any one
event, no less than one dollar per gallon of o0il spilled and no
greater than one hundred dollars per gallon of oil spilled.

(2) Persistent o0il recovered from the surface of the water within
forty-eight hours of a discharge must be deducted from the total spill
volume for purposes of determining the amount of compensation assessed
under the compensation schedule.

(3) The compensation schedule adopted under this section shall
reflect adequate compensation for unquantifiable damages or for
damages not quantifiable at reasonable cost for any adverse
environmental, recreational, aesthetic, or other effects caused by the
spill and shall take into account:

(a) Characteristics of any o0il spilled, such as toxicity,
dispersibility, solubility, and persistence, that may affect the
severity of the effects on the receiving environment, living
organisms, and recreational and aesthetic resources;

(b) The sensitivity of the affected area as determined by such
factors as:

(1) The location of the spill;

(ii) Habitat and living resource sensitivity;

(1iii) Seasonal distribution or sensitivity of living resources;

(iv) Areas of recreational use or aesthetic importance;

(v) The proximity of the spill to important habitats for birds,
aquatic mammals, fish, or to species listed as threatened or
endangered under state or federal law;

(vi) Significant archaeological resources as determined by the
department of archaeology and historic preservation; and

(vii) Other areas of special ecological or recreational
importance, as determined by the department; and

(c) Actions taken by the party who spilled oil or any party
liable for the spill that:

(1) Demonstrate a recognition and affirmative acceptance of
responsibility for the spill, such as the immediate removal of oil and
the amount of o0il removed from the environment; or

(1i) Enhance or impede the detection of the spill, the
determination of the quantity of o0il spilled, or the extent of damage,
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including the unauthorized removal of evidence such as injured fish or
wildlife. [2011 ¢ 122 s 9; 2007 c 347 s 1; 1994 sp.s. c 9 s 855; 1992
c 73 s 28; 1991 ¢ 200 s 812; 1989 ¢ 388 s 2.]

Severability—Headings and captions not law—Effective date—1994
sp.s. ¢ 9: See RCW 18.79.900 through 18.79.902.

Effective dates—1992 ¢ 73: See RCW 82.23B.902.
Effective dates—1991 ¢ 200: See RCW 90.56.901.

Intent—Application—Captions—Severability—1989 c 388: See notes
following RCW 90.56.010.

RCW 90.48.367 Discharge of o0il into waters of the state—
Assessment of compensation. (1) After a spill or other incident
causing damages to the natural resources of the state, the department
shall conduct a formal preassessment screening as provided in RCW
90.48.368.

(2) The department shall use the compensation schedule
established under RCW 90.48.366 to determine the amount of damages if
the preassessment screening committee determines that: (a) Restoration
or enhancement of the injured resources is not technically feasible;
(b) damages are not quantifiable at a reasonable cost; and (c) the
restoration and enhancement projects or studies proposed by the liable
parties are insufficient to adequately compensate the people of the
state for damages.

(3) If the preassessment screening committee determines that the
compensation schedule should not be used, compensation shall be
assessed for the amount of money necessary to restore any damaged
resource to its condition before the injury, to the extent technically
feasible, and compensate for the lost value incurred during the period
between injury and restoration.

(4) Restoration shall include the cost to restock such waters,
replenish or replace such resources, and otherwise restore the stream,
lake, or other waters of the state, including any estuary, ocean area,
submerged lands, shoreline, bank, or other lands adjoining such waters
to i1its condition before the injury, as such condition is determined by
the department. The lost value of a damaged resource shall be equal to
the sum of consumptive, nonconsumptive, and indirect use wvalues, as
well as lost taxation, leasing, and licensing revenues. Indirect use
values may include existence, bequest, option, and aesthetic wvalues.
Damages shall be determined by generally accepted and cost-effective
procedures, including, but not limited to, contingent valuation method
studies.

(5) Compensation assessed under this section shall be recoverable
in an action brought by the attorney general on behalf of the people
of the state of Washington and affected counties and cities in the
superior court of Thurston county or any county in which damages
occurred. Moneys recovered by the attorney general under this section
shall be deposited in the coastal protection fund established under
RCW 90.48.390, and shall only be used for the purposes stated in RCW
90.48.400.

(6) Compensation assessed under this section shall preclude
claims under this chapter by local governments for compensation for
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damages to publicly owned resources resulting from the same incident.
[1991 ¢ 200 s 813; 1989 c 388 s 3.]

Effective dates—1991 ¢ 200: See RCW 90.56.901.

Intent—Application—Captions—Severability—1989 c 388: See notes
following RCW 90.56.010.

RCW 90.48.368 Discharge of o0il into waters of the state—
Preassessment screening. (1) The department shall adopt rules
establishing a formal process for preassessment screening of damages
resulting from spills to the waters of the state causing the death of,
or injury to, fish, animals, vegetation, or other resources of the
state. The rules shall specify the conditions under which the
department shall convene a preassessment screening committee. The
preassessment screening process shall occur concurrently with
reconnaissance activities. The committee shall use information
obtained from reconnaissance activities as well as any other relevant
resource and resource use information. For each incident, the
committee shall determine whether a damage assessment investigation
should be conducted, or, whether the compensation schedule authorized
under RCW 90.48.366 and 90.48.367 should be used to assess damages.
The committee may accept restoration or enhancement projects or
studies proposed by the liable parties in lieu of some or all of: (a)
The compensation schedule authorized under RCW 90.48.366 and
90.48.367; or (b) the claims from damage assessment studies authorized
under RCW 90.48.142.

(2) A preassessment screening committee may consist of
representatives of the departments of ecology, archaeology and
historic preservation, fish and wildlife, health, and natural
resources, and the parks and recreation commission, as well as other
federal, state, and local agencies, and tribal and local governments
whose presence would enhance the reconnaissance or damage assessment
aspects of spill response. The department shall chair the committee
and determine which representatives will be needed on a spill-by-spill
basis.

(3) The committee shall consider the following factors when
determining whether a damage assessment study authorized under RCW
90.48.367 should be conducted: (a) Whether evidence from
reconnaissance investigations suggests that injury has occurred or is
likely to occur to publicly owned resources; (b) the potential loss in
services provided by resources injured or likely to be injured and the
expected value of the potential loss; (c) whether a restoration
project to return lost services is technically feasible; (d) the
accuracy of damage quantification methods that could be used and the
anticipated cost-effectiveness of applying each method; (e) the extent
to which likely injury to resources can be verified with available
quantification methods; and (f) whether the injury, once quantified,
can be translated into monetary values with sufficient precision or
accuracy.

(4) When a resource damage assessment is required for an oil
spill in the waters of the state, as defined in RCW 90.56.010, the
state trustee agency responsible for the resource and habitat damaged
shall conduct the damage assessment and pursue all appropriate
remedies with the responsible party.
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(5) 0il spill damage assessment studies authorized under RCW
90.48.367 may only be conducted if the committee, after considering
the factors enumerated in subsection (3) of this section, determines
that the damages to be investigated are quantifiable at a reasonable
cost and that proposed assessment studies are clearly linked to
quantification of the damages incurred.

(6) As new information becomes available, the committee may
reevaluate the scope of damage assessment using the factors listed in
subsection (3) of this section and may reduce or expand the scope of
damage assessment as appropriate.

(7) The preassessment screening process shall provide for the
ongoing involvement of persons who may be liable for damages resulting
from an oil spill. The department may negotiate with a potentially
liable party to perform restoration and enhancement projects or
studies which may substitute for all or part of the compensation
authorized under RCW 90.48.366 and 90.48.367 or the damage assessment
studies authorized under RCW 90.48.367.

(8) For the purposes of this section and RCW 90.48.367, the cost
of a damage assessment shall be considered "reasonable" when the
anticipated cost of the damage assessment is expected to be less than
the anticipated damage that may have occurred or may occur. [2007 c
347 s 2; 1994 ¢ 264 s 92; 1992 ¢ 73 s 29; 1991 c 200 s 814; 1989 c 388
s 4.]

Effective dates—1992 ¢ 73: See RCW 82.23B.902.
Effective dates—1991 c 200: See RCW 90.56.901.

Intent—Application—Captions—Severability—1989 c 388: See notes
following RCW 90.56.010.

RCW 90.48.386 Department of natural resources leases. After May
15, 1991, the department of natural resources shall include in its
leases for onshore and offshore facilities the following provisions:

(1) Require those wishing to lease, sublease, or re-lease state-
owned aquatic lands to comply with the provisions of this chapter;

(2) Require lessees and sublessees to operate according to the
plan of operations and to keep the plan current in compliance with
this chapter; and

(3) Include in its leases provisions that a violation by the
lessee or sublessee of the provisions of this chapter may be grounds
for termination of the lease. [1991 ¢ 200 s 1101.]

Effective dates—1991 c 200: See RCW 90.56.901.

RCW 90.48.390 Coastal protection fund—Established—Moneys
credited to—Use. The coastal protection fund is established to be
used by the department as a revolving fund for carrying out the
purposes of restoration of natural resources under this chapter and
chapter 90.56 RCW. To this fund there shall be credited penalties,
fees, damages, charges received pursuant to the provisions of this
chapter and chapter 90.56 RCW, compensation for damages received under
this chapter and chapter 90.56 RCW, and an amount equivalent to one
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cent per gallon from each marine use refund claim under *RCW
82.36.330.

Moneys in the fund not needed currently to meet the obligations
of the department in the exercise of its powers, duties, and functions
under RCW 90.48.142, 90.48.366, 90.48.367, and 90.48.368 shall be
deposited with the state treasurer to the credit of the fund. During
the 2007-2009 fiscal biennium, the coastal protection fund may also be
used for a standby rescue tug at Neah Bay. During the 2011-2013 fiscal
biennium, the legislature may transfer from the coastal protection
fund to the state general fund such amounts as reflect excess fund
balance derived from penalties, forfeits, and seizures. [2012 2nd
sp.s. ¢ 7 s 933; 2008 ¢ 329 s 925; 1991 sp.s. c 13 s 84; 1991 c 200 s
815; 1989 ¢ 388 s 7; 1989 ¢ 262 s 3; 1971 ex.s. c 180 s 4.]

*Reviser's note: Chapter 82.36 RCW was repealed in its entirety
by 2013 ¢ 225 s 501, effective July 1, 2016.

Effective date—2012 2nd sp.s. ¢ 7: See note following RCW
2.68.020.

Severability—Effective date—2008 c 329: See notes following RCW
28B.105.110.

Effective dates—Severability—1991 sp.s. c 13: See notes
following RCW 18.08.240.

Effective dates—1991 c 200: See RCW 90.56.901.

Intent—Application—Captions—Severability—1989 c 388: See notes
following RCW 90.56.010.

Findings—1989 c 262: See note following RCW 90.48.142.

RCW 90.48.400 Coastal protection fund—Disbursal of moneys from.
(1) Moneys in the coastal protection fund shall be disbursed for the
following purposes and no others:

(a) Environmental restoration and enhancement projects intended
to restore or enhance environmental, recreational, archaeological, or
aesthetic resources for the benefit of Washington's citizens;

(b) Investigations of the long-term effects of oil spills; and

(c) Development and implementation of an aquatic land geographic
information system.

(2) The director may allocate a portion of the fund to be devoted
to research and development in the causes, effects, and removal of
pollution caused by the discharge of 0il or other hazardous
substances.

(3) A steering committee consisting of representatives of the
departments of ecology, fish and wildlife, and natural resources, and
the parks and recreation commission shall authorize the expenditure of
the moneys collected under RCW 90.48.366 through 90.48.368, after
consulting impacted local agencies and local and tribal governments.

(4) Agencies may not be reimbursed from the coastal protection
fund for the salaries and benefits of permanent employees for routine
operational support. Agencies may only be reimbursed under this
section if money for reconnaissance and damage assessment activities
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is unavailable from other sources. [1994 ¢ 264 s 93; 1992 ¢ 73 s 30;
1991 ¢ 200 s 816; 1990 ¢ 116 s 14. Prior: 1989 ¢ 388 s 8; 1989 c 262 s
4; 1971 ex.s. ¢ 180 s 5.]

Effective dates—1992 ¢ 73: See RCW 82.23B.902.
Effective dates—1991 c 200: See RCW 90.56.901.

Findings—Severability—1990 c 116: See notes following RCW
90.56.210.

Intent—Application—Captions—Severability—1989 c 388: See notes
following RCW 90.56.010.

Findings—1989 c 262: See note following RCW 90.48.142.

RCW 90.48.420 Water quality standards affected by forest
practices—Department of ecology solely responsible for water quality
standards—Forest practices rules—Adoption—Examination—Enforcement
procedures. (1) The department of ecology, pursuant to powers vested
in it previously by chapter 90.48 RCW and consistent with the policies
of said chapter and RCW 90.54.020(3), shall be solely responsible for
establishing water quality standards for waters of the state. On or
before January 1, 1975, the department of ecology shall examine
existing rules containing water quality standards and other applicable
rules of said department pertaining to waters of the state affected by
nonpoint sources of pollution arising from forest practices and, when
it appears appropriate to the department of ecology, modify said
rules. In any such examination or modification the department of
ecology shall consider such factors, among others, as uses of the
receiving waters, diffusion, down-stream cooling, and reasonable
transient and short-term effects resulting from forest practices.

Adoption of forest practices rules pertaining to water quality by
the forest practices board shall be accomplished after reaching
agreement with the director of the department or the director's
designee on the board. Adoption shall be accomplished so that
compliance with such forest practice[s] rules will achieve compliance
with water pollution control laws.

(2) The department of ecology shall monitor water quality to
determine whether revisions in such water quality standards or
revisions in such forest practices rules are necessary to accomplish
the foregoing result, and either adopt appropriate revisions to such
water quality standards or propose appropriate revisions to such
forest practices rules or both.

(3) Notwithstanding any other provisions of chapter 90.48 RCW or
of the rules adopted thereunder, no permit system pertaining to
nonpoint sources of pollution arising from forest practices shall be
authorized, and no civil or criminal penalties shall be imposed with
respect to any forest practices conducted in full compliance with the
applicable provisions of RCW 76.09.010 through 76.09.280, forest
practices rules, and any approvals or directives of the department of
natural resources thereunder.

(4) Prior to the department of ecology taking action under
statutes or rules relating to water quality, regarding violations of
water quality standards arising from forest practices, the department
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of ecology shall notify the department of natural resources. [1999
sp.s. ¢ 4 s 1101; 1975 1st ex.s. c 200 s 13; 1974 ex.s. c 137 s 30.]

Part headings not l1law—1999 sp.s. c 4: See note following RCW
77.85.180.

Effective dates—1974 ex.s. c 137: See RCW 76.09.925.
Severability—1974 ex.s. c 137: See RCW 76.09.935.
Forest practices: Chapter 76.09 RCW.

Right of entry to administer this section: RCW 76.09.160.

RCW 90.48.422 Water quality standards—Compliance methods—
Department authority. (1) The legislature finds that the courts have
rendered decisions in Elkhorn (Public Utility District No. 1 v.
Washington Department of Ecology, 511 U.S. 700, 114 S. Ct. 1900, 128
L.Ed. 2d 716 (1994)) and Sullivan Creek (Public Utility District No. 1
of Pend Oreille County v. Washington Department of Ecology, 146 Wn.2d
778, 51 P.3d 744 (2002)) related to water quality certifications
issued under section 401 of the clean water act, 33 U.S.C. 1251 et
seqg. Enactment of this legislation [act] does not expand or contract
the legal holdings of these decisions and does not affect in any way
the application of these holdings to any future case or fact pattern
related to water quality certifications issued for federally licensed
hydropower facilities under section 401 of the clean water act, 33
U.S.C. 1251 et seq.

(2) When a water quality standard cannot be reasonably met
through the issuance of permits or regulatory orders issued under the
authority of this chapter, the department may use voluntary,
incentive-based methods including funding of water conservation
projects, lease and purchase of water rights, development of new
storage projects, or habitat restoration projects in an attempt to
meet water quality standards.

(3) The department may not abrogate, supersede, impair, or
condition the ability of a water right holder to fully divert or
withdraw water under a water right permit, certificate, statutory
exemption, or claim granted or recognized under chapter 90.03, 90.14,
or 90.44 RCW through the authority granted to the department in this
chapter. However, nothing in chapter 15, Laws of 2003 1lst sp. sess.
shall be construed to affect the department's authority related to the
issuance of certifications under section 401 of the federal clean
water act, 33 U.S.C. 1251 et seq., with respect to the application of
federally authorized water quality standards, for federal energy
regulatory commission licensed hydropower projects as provided under
this chapter and chapter 90.74 RCW. With respect to federal energy
regulatory commission licensed hydropower projects, the department may
only require a person to mitigate or remedy a water quality violation
or problem to the extent there is substantial evidence such person has
caused such violation or problem. [2003 1st sp.s. ¢ 15 s 1.]

RCW 90.48.425 Forest practices act and regulations relating to
water quality protection to be utilized to satisfy federal water
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pollution act. The forest practices act, chapter 76.09 RCW, and the
forest practices regulations adopted thereunder relating to water
quality protection shall be utilized to satisfy the planning and
program requirements of sections 208, 209, and 305 of the federal
Water Pollution Control Act, as regards silvicultural activities,
unless it is determined by the department of ecology that
extraordinary conditions exist which make forest practices regulations
unsuitable to satisfy such federal requirements. [1975 1st ex.s. c
200 s 14.]

Provisions of state law pertaining to federal clean water act: RCW
90.48.260, 90.48.262.

RCW 90.48.430 Watershed restoration projects—Approval process—
Waiver of public review. A permit, certification, or other approval
required by the department for a watershed restoration project as
defined in RCW 89.08.460 shall be processed in compliance with RCW
89.08.450 through 89.08.510. Public review of proposed watershed
restoration projects may be shortened or waived by the department.
[1995 ¢ 378 s 15.]

RCW 90.48.445 Aquatic noxious weed control—Water quality
permits—Definition. (1) The director shall issue or approve water
quality permits for use by federal, state, or local governmental
agencies and licensed applicators for the purpose of using, for
aquatic noxious weed control, herbicides and surfactants registered
under state or federal pesticide control laws, and for the purpose of
experimental use of herbicides on aquatic sites, as defined in 40
C.F.R. Sec. 172.3. The issuance of the permits shall be subject only
to compliance with: Federal and state pesticide label requirements,
the requirements of the federal insecticide, fungicide, and
rodenticide act, the Washington pesticide control act, the Washington
pesticide application act, and the state environmental policy act,
except that:

(a) When the director issues water quality permits for the
purpose of using glyphosate and surfactants registered by the
department of agriculture to control spartina, as defined by RCW
17.26.020, the water quality permits shall contain the following
criteria:

(1) Spartina treatment shall occur between June 1lst and October
31st of each year unless the department, the department of
agriculture, and the department of fish and wildlife agree to add
additional dates beyond this period, except that no aerial application
shall be allowed on July 4th or Labor Day and for ground application
on those days the applicator shall post signs at each corner of the
treatment area;

(1i) The applicator shall take all reasonable precautions to
prevent the spraying of nontarget vegetation and nonvegetated areas;

(iii) A period of fourteen days between treatments is required
prior to re-treating the previously treated areas;

(iv) Aerial or ground broadcast application shall not be made
when the wind speed exceeds ten miles per hour; and

(v) An application shall not be made when a tidal regime leaves
the plants dry for less than four hours.
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(b) The director shall issue water quality permits for the
purpose of using herbicides or surfactants registered by the
department of agriculture to control aquatic noxious weeds, other than
spartina, and the permit shall state that aerial and ground broadcast
applications may not be made when the wind speed exceeds ten miles per
hour.

(c) The director shall issue water quality permits for the
experimental use of herbicides on aquatic sites, as defined in 40
C.F.R. Sec. 172.3, when the department of agriculture has issued an
experimental use permit, under the authority of RCW 15.58.405(3).
Because of the small geographic areas involved and the short duration
of herbicide application, water quality permits issued under this
subsection are not subject to state environmental policy act review.

(2) Applicable requirements established in an option or options
recommended for controlling the noxious weed by a final environmental
impact statement published under chapter 43.21C RCW by the department
prior to May 5, 1995, by the department of agriculture, or by the
department of agriculture jointly with other state agencies shall be
considered guidelines for the purpose of granting the permits issued
under this chapter. This section may not be construed as requiring the
preparation of a new environmental impact statement to replace a final
environmental impact statement published before May 5, 1995, but
instead shall authorize the department of agriculture, as lead agency
for the control of spartina under RCW 17.26.015, to supplement, amend,
or issue addenda to the final environmental impact statement published
before May 5, 1995, which may assess the environmental impact of the
application of stronger concentrations of active ingredients, altered
application patterns, or other changes as the department of
agriculture deems appropriate.

(3) The director of ecology may not utilize this permit authority
to otherwise condition or burden weed control efforts. Except for
permits issued by the director under subsection (1) (c) of this
section, permits issued under this section are effective for five
years, unless a shorter duration is requested by the applicant. The
director's authority to issue water quality modification permits for
activities other than the application of surfactants and approved
herbicides, to control aquatic noxious weeds or the experimental use
of herbicides used on aquatic sites, as defined in 40 C.F.R. Sec.
172.3, is unaffected by this section.

(4) As used in this section, "aquatic noxious weed" means an
aquatic weed on the state noxious weed list adopted under RCW
17.10.080. [1999 sp.s. ¢ 11 s 1; 1995 c 255 s 3.]

Effective date—1999 sp.s. ¢ 11: "This act is necessary for the
immediate preservation of the public peace, health, or safety, or
support of the state government and its existing public institutions,
and takes effect immediately [June 7, 1999]." [1999 sp.s. c 11 s 2.]

Effective date—1995 ¢ 255: See RCW 17.26.901.

RCW 90.48.447 Aquatic plant management program—Commercial
herbicide information—Experimental application of herbicides—
Appropriation for study. (1) The department of ecology shall update
the final supplemental environmental impact statement completed in
1992 for the aquatic plant management program to reflect new
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information on herbicides evaluated in 1992 and new, commercially
available herbicides. The department shall maintain the currency of
the information on herbicides and evaluate new herbicides as they
become commercially available.

(2) For the 1999 treatment season, the department shall permit by
May 15, 1999, municipal experimental application of herbicides such as
hydrothol 191 for algae control in lakes managed under chapter 90.24
RCW. If experimental use is determined to be ineffective, then the
department shall within fourteen days consult with other state,
federal, and local agencies and interested parties, and may permit the
use of copper sulfate. The Washington institute for public policy
shall contract for a study on the lake-wide effectiveness of any
herbicide used under this subsection. Prior to issuing the contract
for the study, the institute for public policy shall determine the
parameters of the study in consultation with licensed applicators who
have recent experience treating the lake and with the nonprofit
corporation that participated in centennial clean water fund phase one
lake management studies for the lake. The parameters must include
measurement of the lake-wide effectiveness of the application of the
herbicide in maintaining beneficial uses of the lake, including any
uses designated under state or federal water quality standards. The
effectiveness of the application shall be determined by objective
criteria such as turbidity of the water, the effectiveness in killing
algae, any harm to fish or wildlife, any risk to human health, or
other criteria developed by the institute. The results of the study
shall be reported to the appropriate legislative committees by
December 1, 1999. A general fund appropriation in the amount of
$35,000 is provided to the Washington institute for public policy for
fiscal year 1999 for the study required under this subsection. [1999
c 255 s 2.]

Findings—Purpose—1999 c 255: "The legislature finds that the
environmental, recreational, and aesthetic values of many of the
state's lakes are threatened by the invasion of nuisance and noxious
aquatic weeds. Once established, these nuisance and noxious aquatic
weeds can colonize the shallow shorelines and other areas of lakes
with dense surface vegetation mats that degrade water quality, pose a
threat to swimmers, and restrict use of lakes. Algae can generate
health and safety conditions dangerous to fish, wildlife, and humans.
The current environmental impact statement is causing difficulty in
responding to environmentally damaging weed and algae problems. Many
commercially available herbicides have been demonstrated to be
effective in controlling nuisance and noxious aquatic weeds and algae
and do not pose a risk to the environment or public health. The
purpose of this act is to allow the use of commercially available
herbicides that have been approved by the environmental protection
agency and the department of agriculture and subject to rigorous
evaluation by the department of ecology through an environmental
impact statement for the aquatic plant management program.”" [1999 c
255 s 1.]

Effective date—1999 ¢ 255: "This act is necessary for the
immediate preservation of the public peace, health, or safety, or
support of the state government and its existing public institutions,
and takes effect immediately [May 10, 1999]."™ [1999 c 255 s 5.]
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RCW 90.48.448 Eurasian water milfoil—Pesticide 2,4-D
application. (1) Subject to restrictions in this section, a
government entity seeking to control a limited infestation of Eurasian
water milfoil may use the pesticide 2,4-D to treat the milfoil
infestation, without obtaining a permit under RCW 90.48.445, if the
milfoil infestation is either recently documented or remaining after
the application of other control measures, and is limited to twenty
percent or less of the littoral zone of the lake. Any pesticide
application made under this section must be made according to all
label requirements for the product and must meet the public notice
requirements of subsection (2) of this section.

(2) Before applying 2,4-D, the government entity shall: (a)
Provide at least twenty-one days' notice to the department of ecology,
the department of fish and wildlife, the department of agriculture,
the department of health, and all lake residents; (b) post notices of
the intent to apply 2,4-D at all public access points; and (c) place
informational buoys around the treatment area.

(3) The department of fish and wildlife may impose timing
restrictions on the use of 2,4-D to protect salmon and other fish and
wildlife.

(4) The department may prohibit the use of 2,4-D if the
department finds the product contains dioxin in excess of the standard
allowed by the United States environmental protection agency. Sampling
protocols and analysis used by the department under this section must
be consistent with those used by the United States environmental
protection agency for testing this product.

(5) Government entities using this section to apply 2,4-D may
apply for funds from the freshwater agquatic weeds account consistent
with the freshwater aquatic weeds management program as provided in
RCW 43.21A.660.

(6) Government entities using this section shall consider
development of long-term control strategies for eradication and
control of the Eurasian water milfoil.

(7) For the purpose of this section, "government entities"
includes cities, counties, state agencies, tribes, special purpose
districts, and county weed boards. [1999 ¢ 255 s 3.]

Findings—Purpose—Effective date—1999 c 255: See notes following
RCW 90.48.447.

RCW 90.48.450 Discharges from agricultural activity—
Consideration to be given as to whether enforcement action would
contribute to conversion of land to nonagricultural use—Minimize the
possibility. (1) Prior to issuing a notice of violation related to
discharges from agricultural activity on agricultural land, the
department shall consider whether an enforcement action would
contribute to the conversion of agricultural land to nonagricultural
uses. Any enforcement action shall attempt to minimize the possibility
of such conversion.

(2) As used in this section:

(a) "Agricultural activity" means the growing, raising, or
production of horticultural or wviticultural crops, berries, poultry,
livestock, grain, mint, hay and dairy products.
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(b) "Agricultural land" means at least five acres of land devoted
primarily to the commercial production of livestock or agricultural
commodities. [1981 ¢ 297 s 31.]

Legislative finding, intent—1981 c 297: See note following RCW
70A.15.4530.

Severability—1981 c 297: See note following RCW 15.36.201.

RCW 90.48.455 Discharge of chlorinated organics—Engineering
reports by pulp and paper mills—Permits limiting discharge. (1) The
department may require each pulp mill and paper mill discharging
chlorinated organics to conduct and submit an engineering report on
the cost of installing technology designed to reduce the amount of
chlorinated organic compounds discharged into the waters of the state.
The department shall allow at least twenty-four months from June 11,
1992, for each pulp mill and each paper mill to submit an engineering
report.

(2) The department may not issue a permit establishing limits to
the discharge of chlorinated organic compounds by a pulp mill or a
paper mill under RCW 90.48.160 or 90.48.260 until at least nine months
after receiving an engineering report from a kraft mill and at least
fifteen months after receiving an engineering report from a sulfite
mill.

(3) Nothing in this section shall apply to dioxin compounds.
[1992 ¢ 201 s 1.]

RCW 90.48.465 Water discharge fees—Report to the legislature.
(1) The department shall establish fees to collect expenses for
issuing and administering each class of permits under RCW 90.48.160,
90.48.162, and 90.48.260. An initial fee schedule shall be established
by rule and be adjusted no more often than once every two years. This
fee schedule shall apply to all permits, regardless of date of
issuance, and fees shall be assessed prospectively. All fees charged
shall be based on factors relating to the complexity of permit
issuance and compliance and may be based on pollutant loading and
toxicity and be designed to encourage recycling and the reduction of
the quantity of pollutants. Fees shall be established in amounts to
fully recover and not to exceed expenses incurred by the department in
processing permit applications and modifications, monitoring and
evaluating compliance with permits, conducting inspections, securing
laboratory analysis of samples taken during inspections, reviewing
plans and documents directly related to operations of permittees,
overseeing performance of delegated pretreatment programs, and
supporting the overhead expenses that are directly related to these
activities.

(2) The department shall ensure that indirect dischargers do not
pay twice for the administrative expense of a permit. Accordingly,
administrative expenses for permits issued by a municipality under RCW
90.48.165 are not recoverable by the department.

(3) In establishing fees, the department shall consider the
economic impact of fees on small dischargers and the economic impact
of fees on public entities required to obtain permits for stormwater
runoff and shall provide appropriate adjustments.
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(4) The fee for an individual permit issued for a dairy farm as
defined under chapter 90.64 RCW shall be fifty cents per animal unit
up to one thousand two hundred fourteen dollars for fiscal year 1999.
The fee for a general permit issued for a dairy farm as defined under
chapter 90.64 RCW shall be fifty cents per animal unit up to eight
hundred fifty dollars for fiscal year 1999. Thereafter, these fees may
rise in accordance with the fiscal growth factor as provided in
chapter 43.135 RCW.

(5) The fee for a general permit or an individual permit
developed solely as a result of the federal court of appeals decision
in Headwaters, Inc. v. Talent Irrigation District, 243 F.3rd 526 (9th
Cir. 2001) is limited, until June 30, 2003, to a maximum of three
hundred dollars. Such a permit is required only, and as long as, the
interpretation of this court decision is not overturned or modified by
future court rulings, administrative rule making, or clarification of
scope by the United States environmental protection agency or
legislative action. In such a case the department shall take
appropriate action to rescind or modify these permits.

(6) All fees collected under this section shall be deposited in
the water quality permit account hereby created in the state treasury.
Moneys in the account may be appropriated only for purposes of
administering permits under RCW 90.46.220, 90.48.160, 90.48.162, and
90.48.260.

(7) The department shall present a biennial progress report on
the use of moneys from the account to the legislature. The report will
be due December 31st of odd-numbered years. The report shall consist
of information on fees collected, actual expenses incurred, and
anticipated expenses for the current and following fiscal years.

[2022 ¢ 227 s 1. Prior: 2009 ¢ 456 s 6; 2009 ¢ 249 s 1; 2002 c 301 s
2; 1998 ¢ 262 s 16; 1997 c 398 s 2; 1996 ¢ 37 s 3; 1992 ¢ 174 s 17;
1991 ¢ 307 s 1; 1989 ¢ 2 s 13 (Initiative Measure No. 97, approved
November 8, 1988).]

Findings—Intent—2002 c 361: "The legislature finds that the
recent federal court of appeals decision in Headwaters, Inc. v. Talent
Irrigation District, 243 F.3rd 526 (9th Cir. 2001) imposes a duty to
obtain a national pollutant discharge elimination system permit under
the clean water act for the application of pesticides to irrigation
canals. This duty is also extended to other individuals and
organizations that apply pesticides to other waters, where no duty
existed before the Talent decision.

The legislature finds that the costs associated with the issuance
of the national pollutant discharge elimination system permit now
required by the department of ecology as a result of the federal
decision is burdensome to the affected individuals and organizations.
The legislature intends to temporarily reduce the burden of the
federal decision on those individuals and organizations." [2002 c 361
s 1.]

Effective date—2002 ¢ 361: "This act is necessary for the
immediate preservation of the public peace, health, or safety, or
support of the state government and its existing public institutions,
and takes effect immediately [April 4, 2002]." [2002 c 361 s 3.]

Effective date—1998 c 262: See RCW 90.64.900.
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Short title—Captions—Construction—Existing agreements—
Effective date—1989 c 2: See RCW 70A.305.900 through 70A.305.904,
respectively.

RCW 90.48.467 Report to the legislature—Required information.
Beginning in 2025, the department of ecology's biennial progress
report required in RCW 90.48.465(7) must include information on the
implementation of a revised fee structure for full cost recovery for
municipal wastewater discharge permits and the use of the fees to
administer the municipal discharge permitting program and issue
permits in a timely manner. The biennial report must also include
information demonstrating progress towards achieving the goal of
reducing the wastewater discharge permit backlog to no more than 40
percent by July 1, 2025, and not more than a 20 percent backlog by
July 1, 2027. [2022 ¢ 227 s 3.]

RCW 90.48.480 Reduction of sewer overflows—Plans—Compliance
schedule. The department of ecology shall work with local governments
to develop reasonable plans and compliance schedules for the greatest
reasonable reduction of combined sewer overflows. The plan shall
address various options, including construction of storage tanks for
sewage and separation of sewage and stormwater transport systems. The
compliance schedule shall be designed to achieve the greatest
reasonable reduction of combined sewer overflows at the earliest
possible date. The plans and compliance schedules shall be completed
by January 1, 1988. A compliance schedule will be a condition of any
waste discharge permit issued or renewed after January 1, 1988. [1998
c 245 s 174; 1985 c 249 s 2.]

RCW 90.48.490 Sewage treatment facilities—Plans to upgrade or
construct. Plans for upgrading sewage treatment facilities and plans
for new sewage treatment facilities shall address the greatest
reasonable reduction of combined sewer overflows and implementation of
pretreatment standards. [1985 ¢ 249 s 3.]

RCW 90.48.495 Water conservation measures to be considered in
sewer plans. The department of ecology shall require sewer plans to
include a discussion of water conservation measures considered or
underway that would reduce flows to the sewerage system and an
analysis of their anticipated impact on public sewer service and
treatment capacity. [2003 1st sp.s. ¢ 5 s 11; 1989 c 348 s 10.]

Severability—2003 1st sp.s. ¢ 5: See note following RCW
90.03.015.

Severability—1989 c 348: See note following RCW 90.54.020.

Rights not impaired—1989 c 348: See RCW 90.54.920.

RCW 90.48.520 Review of operations before issuance or renewal of
wastewater discharge permits—Incorporation of permit conditions. 1In
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order to improve water quality by controlling toxicants in wastewater,
the department of ecology shall in issuing and renewing state and
federal wastewater discharge permits review the applicant's operations
and incorporate permit conditions which require all known, available,
and reasonable methods to control toxicants in the applicant's
wastewater. Such conditions may include, but are not limited to: (1)
Limits on the discharge of specific chemicals, and (2) limits on the
overall toxicity of the effluent. The toxicity of the effluent shall
be determined by techniques such as chronic or acute biocassays. Such
conditions shall be required regardless of the quality of receiving
water and regardless of the minimum water quality standards. In no
event shall the discharge of toxicants be allowed that would violate
any water quality standard, including toxicant standards, sediment
criteria, and dilution zone criteria. [1987 ¢ 500 s 1.]

RCW 90.48.530 Construction projects involving fill material—
Leaching test. (1) In order to ensure that construction projects
involving the use of fill material do not pose a threat to water
quality, the department may require that the suitability of potential
fill material be evaluated using a leaching test included in the soil
clean-up rules adopted by the department under chapter 70A.305 RCW in
any water quality certification issued under section 401 of the
federal clean water act and in any administrative order issued under
this chapter, where such certification or administrative order
authorizes the placement of fill material, some or all of which will
be placed in waters of the state. Any such requirement imposed by the
department in a water quality certification or administrative order
issued prior to May 9, 2003, is ratified and approved by the
legislature as a valid and reliable method for determining
concentrations of chemical constituents that can be present in fill
material without posing an unacceptable risk of violating water
quality standards, and shall be in effect as imposed by the department
for all work not completed by June 1, 2003.

(2) Nothing in this section limits, in any way, the department's
authority under this chapter. [2020 ¢ 20 s 1502; 2003 ¢ 210 s 1.]

Effective date—2003 ¢ 210: "This act is necessary for the
immediate preservation of the public peace, health, or safety, or
support of the state government and its existing public institutions,
and takes effect immediately [May 9, 2003]." [2003 c 210 s 3.]

RCW 90.48.531 Leaching tests—Identification—Report to the
legislature. The department shall identify the leaching tests
utilized for evaluating the potential impacts to water quality in
situations where fill material is imported. The tests may include
those identified in the soil clean-up rules adopted by the department
under chapter 70A.305 RCW. Within existing resources, the department
shall assess whether this list of leaching tests provides appropriate
methods for analyzing water quality impacts for all types of projects
and in all circumstances where fill material is imported. The
department shall also identify any gaps in leaching test methodology.
The department shall report both the leaching test list and the list
of test methodology gaps to the appropriate committees of the
legislature by December 31, 2003. [2020 ¢ 20 s 1503; 2003 c 210 s 2.]
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Effective date—2003 ¢ 210: See note following RCW 90.48.530.

RCW 90.48.540 Use attainability analysis of water within federal
reclamation project boundaries—Rules. (1) The department, as
resources allow, shall at the request of the United States bureau of
reclamation or federal reclamation project irrigation districts
cooperatively conduct a use attainability analysis of water bodies
located within the boundaries of the federal reclamation project.

(2) If necessary because of the use attainability analysis
conducted under subsection (1) of this section, the department,
consistent with applicable federal water quality laws and regulations,
shall adopt rules designating uses for water bodies within the federal
reclamation project that support beneficial uses consistent with the
primary authorized project purposes of constructed storage and
conveyance facilities and other water transport systems and that
recognize the unique site-specific characteristics of the arid and
semiarid regions of the state of Washington where federal reclamation
projects are located. The rules shall also recognize the need to
deliver project irrigation water and to construct, operate, and
maintain project facilities. [2004 ¢ 214 s 1.]

RCW 90.48.545 Stormwater technical resource center—Duties—
Advisory committee—Report to legislative committees. (1) As funding
to do so becomes available, the department shall create a stormwater
technical resource center in partnership with a university, nonprofit
organization, or other public or private entity to provide tools for
stormwater management. The center shall use its authority to support
the duties listed in this subsection through research, development,
technology demonstration, technology transfer, education, outreach,
recognition, and training programs. The center may:

(a) Review and evaluate emerging stormwater technologies;

(b) Research and develop innovative and cost-effective technical
solutions to remove pollutants from runoff and to reduce or eliminate
stormwater discharges;

(c) Conduct pilot projects to test technical solutions;

(d) Serve as a clearinghouse and outreach center for information
on stormwater technology;

(e) Assist in the development of stormwater control methods to
better protect water quality, including source control, product
substitution, pollution prevention, and stormwater treatment;

(f) Coordinate with federal, state, and local agencies and
private organizations in administering programs related to stormwater
control measures; and

(g) Collaborate with existing stormwater outreach programs.

(2) The department shall consult with an advisory committee in
the development of the stormwater technical resource center. The
advisory committee must include representatives from relevant state
agencies, local governments, the business community, the environmental
community, tribes, and the building and development industry.

(3) The department, in consultation with the stormwater technical
resource center advisory committee, shall identify a funding strategy
for funding the stormwater technical resource center.

(4) The department shall encourage all interested parties to help
and support the technical resource center with in-kind services.
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(5) The department and other partners in the center shall in
even-numbered years inform the appropriate legislative committees of
the progress made in achieving the objectives of this section. [2014
c 76 s 11; 2009 c 449 s 2.]

RCW 90.48.570 Water quality data—Findings—Intent. (1) The
legislature finds that:

(a) The proper collection and review of credible water quality
data is necessary to ensure compliance with the requirements of the
federal clean water act (33 U.S.C. Sec. 1251 et seq.);

(b) The state needs to assemble and evaluate all existing and
readily available water quality-related data and information from
sources other than the state water quality agency, such as federal
agencies, tribes, universities, and volunteer monitoring groups, if
the data meets the state's requirements for data quality; and

(c) Developing and implementing water quality protection measures
based on credible water quality data ensures that the financial
resources of state and local governments and regulated entities are
prioritized to address our state's most important water quality
issues.

(2) The legislature intends to ensure that credible water quality
data is used as the basis for the assessment of the status of a water
body relative to the surface water quality standards.

(3) It is the intent of the legislature that a water body in
which pollutant loadings from naturally occurring conditions are the
sole cause of a violation of applicable surface water quality
standards not be listed as impaired. [2004 ¢ 228 s 1.]

RCW 90.48.575 Water quality data—Definitions. The definitions
in this section apply to RCW 90.48.580 and 90.48.585 unless the
context clearly requires otherwise.

(1) "Credible data" means data meeting the requirements of RCW
90.48.585.

(2) "Department" means the Washington state department of
ecology.

(3) "Impaired water" means a water body or segment for which
credible data exists that: (a) Satisfies the requirements of RCW

90.48.580 and 90.48.585; and (b) demonstrates the water body should be
identified pursuant to 33 U.S.C. Sec. 1313(d).

(4) "Naturally occurring condition" means any condition affecting
water quality that is not caused by human influence.

(5) "Section 303(d)" has the same meaning as in the federal clean
water act (33 U.S.C. Sec. 1313(d)).

(6) "Total maximum daily load" has the same meaning as in the
federal clean water act (33 U.S.C. Sec. 1313(d)). [2004 c 228 s 2.]

RCW 90.48.580 Water quality data—Credible data, information,
literature. (1) The department shall use credible information and
literature for developing and reviewing a surface water quality
standard or technical model used to establish a total maximum daily
load for any surface water of the state.

(2) The department shall use credible data for the following
actions after June 10, 2004:
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(a) Determining whether any water of the state is to be placed on
or removed from any section 303(d) list;

(b) Establishing a total maximum daily load for any surface water
of the state; or

(c) Determining whether any surface water of the state is
supporting its designated use or other classification.

(3) The department shall respond to questions regarding the data,
literature, and other information it uses under this section. The
department shall reply to requests within five business days
acknowledging that the department has received the request and provide
a reasonable estimate of the time the department will require to
respond to the request.

(4) The department, the United States environmental protection
agency, and the Indian tribes in Washington state have developed a
voluntary agreement relating to the cooperative management of the
clean water act section 303 (d) program. The department shall consider
water quality data that has been collected by Indian tribes under a
quality assurance project plan that has been approved by the United
States environmental protection agency if that data meets the
objectives of the plan. [2004 ¢ 228 s 3.]

RCW 90.48.585 Water quality data—When credible. (1) In
collecting and analyzing water quality data for any purpose identified
in RCW 90.48.580(2), data 1s considered credible data if:

(a) Appropriate quality assurance and quality control procedures
were followed and documented in collecting and analyzing water quality
samples;

(b) The samples or measurements are representative of water
quality conditions at the time the data was collected;

(c) The data consists of an adequate number of samples based on
the objectives of the sampling, the nature of the water in question,
and the parameters being analyzed; and

(d) Sampling and laboratory analysis conform to methods and
protocols generally acceptable in the scientific community as
appropriate for use in assessing the condition of the water.

(2) Data interpretation, statistical, and modeling methods shall
be those methods generally acceptable in the scientific community as
appropriate for use in assessing the condition of the water.

(3) The department shall develop policy:

(a) Explaining how it uses scientific research and literature for
developing and reviewing any water quality standard or technical model
used to establish a total maximum daily load for any water of the
state;

(b) Describing the specific criteria that determine data
credibility; and

(c) Recommending the appropriate training and experience for
collection of credible data. [2004 ¢ 228 s 4.]

RCW 90.48.590 Water quality data—Falsified data—Penalty. Any
person who knowingly falsifies data is guilty of a gross misdemeanor.
[2004 ¢ 228 s 5.]
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RCW 90.48.595 On-site sewage disposal system repair and
replacement—Loan and grant programs. The department shall offer
financial and technical assistance to local governments and tribal
entities in Puget Sound counties to establish or expand on-site sewage
disposal system repair and replacement through local loan and grant
programs. The programs must give priority to low-income and
financially distressed homeowners. [2006 ¢ 18 s 10.]

RCW 90.48.605 Amending state water quality standards—Compliance
schedules in excess of ten years authorized. The department shall
amend the state water quality standards to authorize compliance
schedules in excess of ten years for discharge permits issued under
this chapter that implement allocations contained in a total maximum
daily load under certain circumstances. Any such amendment must be
submitted to the United States environmental protection agency under
the clean water act. Compliance schedules for the permits may exceed
ten years if the department determines that:

(1) The permittee is meeting its requirements under the total
maximum daily load as soon as possible;

(2) The actions proposed in the compliance schedule are
sufficient to achieve water quality standards as soon as possible;

(3) A compliance schedule is appropriate; and

(4) The permittee is not able to meet its waste load allocation
solely by controlling and treating its own effluent. [2009 c 457 s
1.1

RCW 90.48.615 Motorized or gravity siphon aquatic mining—
Prohibited acts. (1) A discharge to waters of the state from a
motorized or gravity siphon aquatic mining operation is subject to the
department's authority under this chapter and the federal clean water
act. The department shall evaluate whether the number of dischargers
subject to this section warrants the adoption of a general permit for
motorized or gravity siphon aquatic mining. If so, the department is
directed to minimize the cost to permit applicants by basing general
permit provisions on existing general permits adopted in other states
to comply with the federal clean water act.

(2) The following act or acts are prohibited: Motorized or
gravity siphon aquatic mining or discharge of effluent from such
activity to any waters of the state that has been designated under the
endangered species act as critical habitat, or would impact critical
habitat for salmon, steelhead, or bull trout. This includes all fresh
waters with designated uses of: Salmonid spawning, rearing, and
migration.

(3) A person commits the offense of unlawful motorized or gravity
siphon aquatic mining if the person engages in such an activity in
violation of this chapter or the federal clean water act. Such an
offense is subject to enforcement under this chapter. Before the
department may take any enforcement action against a person pursuant
to this section, the department shall first attempt to achieve
voluntary compliance. As part of this first response, the department
shall offer information and technical assistance to the person in
writing identifying one or more means to accomplish the person's
purposes within the framework of the law.
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(4) For the purposes of this section, "motorized or gravity
siphon agquatic mining" means mining using any form of motorized
equipment, including but not limited to a motorized suction dredge, or
a gravity siphon suction dredge, for the purpose of extracting gold,
silver, or other precious metals, that involves a discharge within the
ordinary high water mark of waters of the state.

(5) This section does not apply to:

(a) Aquatic mining using nonmotorized methods, such as gold
panning, if the nonmotorized method does not involve use of a gravity
siphon suction dredge;

(b) Mining operations where no part of the operation or discharge
of effluent from the operation is to waters of the state;

(c) Surface mining operations regulated by the department of
natural resources under Title 78 RCW;

(d) Metals mining and milling operations as defined in chapter
78.56 RCW; or

(e) Activities related to an industrial facility, dredging
related to navigability, or activities subject to a clean water act
section 404 individual permit. [2020 ¢ 10 s 2.]

Findings—2020 ¢ 10: "The legislature finds that under RCW
90.48.260, the department of ecology is directed to implement and
comply with the federal clean water act. The legislature further finds
that Washington state, unlike other states and the environmental
protection agency, has taken no action to regulate or limit water
quality impacts from motorized or gravity siphon aquatic mining. The
legislature also finds that federal courts have determined that
discharges from this activity require regulation under the clean water
act and that Washington's attorney general has supported such
regulations in other states as necessary to protect water quality and
fish species, even though such protections do not exist in Washington
state. The legislature further finds that harmful water quality
impacts are occurring in areas designated as critical habitat for
threatened or endangered steelhead, salmon, and bull trout, including
spawning areas for chinook salmon relied on by southern resident
orcas."”" [2020 ¢ 10 s 1.]

RCW 90.48.625 Restitution following a criminal conviction. In
determining restitution following a criminal conviction under this
chapter or chapter 90.56 RCW, the court is authorized to order
restitution for harm to natural resources or the environment. [2024 c
342 s 1.]

RCW 90.48.906 Short title—1971 ex.s. c 180. This 1971
amendatory act may be cited as the "Coastal Waters Protection Act of
1971". [1971 ex.s. ¢ 180 s 13.]
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Chapter 90.50A RCW
WATER POLLUTION CONTROL FACILITIES—FEDERAL CAPITALIZATION GRANTS

Sections

90.50A.005 Purpose.

90.50A.010 Definitions.

90.50A.020 Water pollution control revolving fund.
90.50A.030 Use of moneys in fund.

90.50A.040 Administration of fund.

90.50A.050 Loans from fund—Requirements for recipients.

90.50A.060 Defaults.

90.50A.070 Establishment of policies for loan terms and interest
rates.

90.50A.080 Puget Sound partners.

90.50A.090 Water pollution control revolving administration account

—Creation—Report to the legislature.

RCW 90.50A.005 Purpose. The long-range health and environmental
goals for the state of Washington require the protection of the
state's surface and underground waters for the health, safety, use,
enjoyment, and economic benefit of its people. It is the purpose of
this chapter to provide an account to receive federal capitalization
grants to provide financial assistance to the state and to local
governments for the planning, design, acguisition, construction, and
improvement of water pollution control facilities and related
activities in the achievement of state and federal water pollution
control requirements for the protection of the state's waters. [1988
c 284 s 1.]

RCW 90.50A.010 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly requires
otherwise.

(1) "Clean water act"™ means 33 U.S.C. Sec. 1251 through 1388, as
it existed on June 9, 2016.

(2) "Debt service" means the total of all principal, interest,
and administration charges associated with a water pollution control
revolving fund loan that must be repaid to the department by the
public body.

(3) "Department" means the department of ecology.

(4) "Eligible cost" means the cost of that portion of a water
pollution control facility or activity that can be financed under this
chapter.

(5) "Federal capitalization grants" means grants from the federal
government provided by the clean water act.

(6) "Fund" means the water pollution control revolving fund in
the custody of the state treasurer.

(7) "Nonpoint source water pollution" means pollution that enters

any waters of the state from any dispersed water-based or land-use
activities, including, but not limited to, atmospheric deposition,
surface water runoff from agricultural lands, urban areas, and
forestlands, subsurface or underground sources, and discharges from
boats or other marine vessels.

(8) "Public body" means the state of Washington or any agency,
county, city or town, other political subdivision, municipal
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corporation or gquasi-municipal corporation, and those Indian tribes
now or hereafter recognized as such by the federal government.

(9) "Water pollution”™ means such contamination, or other
alteration of the physical, chemical, or biological properties of any
waters of the state, including change in temperature, taste, color,
turbidity, or odor of the waters, or such discharge of any liquid,
gaseous, solid, radioactive, or other substance into any waters of the
state as will or is likely to create a nuisance or render such waters
harmful, detrimental, or injurious to the public health, safety, or
welfare, or to domestic, commercial, industrial, agricultural,
recreational, or other legitimate beneficial uses, or to livestock,
wild animals, birds, fish, or other agquatic life.

(10) "Water pollution control activities™ means actions taken by
a public body for the following purposes: (a) To control nonpoint
sources of water pollution; (b) to develop and implement a

comprehensive management plan for estuaries; and (c) to maintain or
improve water quality through the use of water pollution control
facilities or other means.

(11) "Water pollution control facility" or "water pollution
control facilities™ means any facilities or systems owned or operated
by a public body for the control, collection, storage, treatment,
disposal, or recycling of wastewater, including but not limited to
sanitary sewage, stormwater, combined sewer overflows, residential,
commercial, industrial, and agricultural wastes, which are causing
water quality degradation due to concentrations of conventional,
nonconventional, or toxic pollutants. Water pollution control
facilities include all equipment, utilities, structures, real
property, and interests in and improvements on real property necessary
for or incidental to such purpose. Water pollution control facilities
also include such facilities, equipment, and collection systems as are
necessary to protect federally designated sole source aquifers. [2016
c 88 s 1; 2013 ¢ 96 s 1; 1988 c 284 s 2.]

Reviser's note: The definitions in this section have been
alphabetized pursuant to RCW 1.08.015(2) (k).

RCW 90.50A.020 Water pollution control revolving fund. (1) The
water pollution control revolving fund is hereby established in the
state treasury. Moneys in this fund may be spent only after
legislative appropriation. Moneys in the fund may be spent only in a
manner consistent with this chapter.

(2) The water pollution control revolving fund shall consist of:

(a) All capitalization grants provided by the federal government
under the clean water act;

(b) All state matching funds appropriated or authorized by the
legislature;

(c) Any other revenues derived from gifts or bequests pledged to
the state for the purpose of providing financial assistance for water
pollution control projects;

(d) All repayments of moneys borrowed from the fund;

(e) All interest payments made by borrowers from the fund;

(f) Any other fee or charge levied in conjunction with
administration of the fund; and

(g) Any new funds as a result of leveraging.

(3) The state treasurer may invest and reinvest moneys in the
water pollution control revolving fund in the manner provided by law.
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All earnings from such investment and reinvestment shall be credited
to the water pollution control revolving fund. [2016 ¢ 88 s 2; 1993 ¢
329 s 1; 1992 ¢ 235 s 9; 1991 sp.s. ¢ 13 s 102; 1988 c 284 s 3.]

Effective date—1993 ¢ 329: "This act is necessary for the
immediate preservation of the public peace, health, or safety, or
support of the state government and its existing public institutions,
and shall take effect immediately [May 12, 1993]." [1993 c 329 s 3.]

Effective dates—Severability—1991 sp.s. ¢ 13: See notes
following RCW 18.08.240.

RCW 90.50A.030 Use of moneys in fund. The department shall use
the moneys in the water pollution control revolving fund to provide
financial assistance as provided in the clean water act and as
provided in RCW 90.50A.040:

(1) To make loans, on the condition that:

(a) Such loans are made at or below market interest rates,
including interest free loans, at terms not to exceed the lesser of
thirty years or the projected useful life, as determined by the state,
of the project to be financed with the proceeds of the loan;

(b) Annual principal and interest payments will commence not
later than one year after completion of any project and all loans will
be fully amortized upon the expiration of the term of the loan;

(c) The recipient of a loan will establish a dedicated source of
revenue for repayment of loans; and

(d) The fund will be credited with all payments of principal and
interest on all loans.

(2) Loans may be made for the following purposes:

(a) To public bodies for the construction or replacement of water
pollution control facilities as defined in the clean water act,
including publicly owned industrial wastewater treatment facilities
that reduce the burden on a municipal wastewater facility;

(b) For the implementation of a management program established
under the clean water act relating to the management of nonpoint
sources of pollution, subject to the requirements of that act; and

(c) For development and implementation of a conservation and
management plan under the clean water act relating to the national
estuary program, subject to the requirements of that act.

(3) The department may also use the moneys in the fund for the
following purposes:

(a) To buy or refinance the water pollution control facilities'
debt obligations of public bodies at or below market rates, if such
debt was incurred after March 7, 1985;

(b) To guarantee, or purchase insurance for, public body
obligations for water pollution control facility construction or
replacement or activities if the guarantee or insurance would improve
credit market access or reduce interest rates, or to provide loans to
a public body for this purpose;

(c) As a source of revenue or security for the payment of
principal and interest on revenue or general obligation bonds issued
by the state if the proceeds of the sale of such bonds will be
deposited in the fund;

(d) To earn interest on fund accounts; and
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(e) To pay the expenses of the department in administering the
water pollution control revolving fund according to administrative
reserves authorized by federal and state law.

(4) The department shall present a biennial progress report on
the use of moneys from the account to the appropriate committees of
the legislature. The report shall consist of a list of each recipient,
project description, and amount of the grant, loan, or both.

(5) The department may not use the moneys in the water pollution
control revolving fund for grants. [2018 ¢ 152 s 1; 2016 c 88 s 3;
2007 ¢ 341 s 38; 1996 ¢ 37 s 4; 1988 c 284 s 4.]

Effective date—2007 ¢ 341: See RCW 90.71.907.

RCW 90.50A.040 Administration of fund. Moneys deposited in the
water pollution control revolving fund shall be administered by the
department. In administering the fund, the department shall:

(1) Consistent with RCW 90.50A.030 and 90.50A.080, allocate funds
for loans in accordance with the annual project priority list in
accordance with the clean water act;

(2) Use accounting, audit, and fiscal procedures that conform to
generally accepted government accounting standards;

(3) Prepare any reports required by the federal government as a
condition to awarding federal capitalization grants;

(4) Adopt by rule any procedures or standards necessary to carry
out the provisions of this chapter;

(5) Enter into agreements with the federal environmental
protection agency;

(6) Cooperate with local, substate regional, and interstate
entities regarding state assessment reports and state management
programs related to the nonpoint source management programs as noted
in the clean water act;

(7) Comply with provisions of the clean water act; and

(8) After January 1, 2010, not provide funding for projects
designed to address the restoration of Puget Sound that are in
conflict with the action agenda developed by the Puget Sound
partnership under RCW 90.71.310. [2016 ¢ 88 s 4; 2007 c 341 s 39;
1988 c 284 s 5.]

Effective date—2007 ¢ 341: See RCW 90.71.907.

RCW 90.50A.050 Loans from fund—Requirements for recipients.
Any public body receiving a loan from the fund shall:

(1) Appear on the annual project priority list to be identified
for funding under the clean water act;

(2) Submit an application to the department;

(3) Establish and maintain a dedicated source of revenue or other
acceptable source of revenue for the repayment of the loan; and

(4) Demonstrate to the satisfaction of the department that it has
sufficient legal authority to incur the debt for which it is applying.
[2016 ¢ 88 s 5; 1988 c 284 s 6.]

RCW 90.50A.060 Defaults. If a public body defaults on payments
due to the fund, the state may withhold any amounts otherwise due to
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the public body and direct that such funds be applied to the
indebtedness and deposited into the account. [1988 ¢ 284 s 7.]

RCW 90.50A.070 Establishment of policies for loan terms and
interest rates. The department shall establish by rule policies for
establishing loan terms and interest rates for loans made from the
fund that assure that the objectives of this chapter are met and that

adequate funds are maintained in the fund to meet future needs. [1988
c 284 s 8.]
RCW 90.50A.080 Puget Sound partners. (1) In administering the

fund, the department shall give priority consideration to:

(a) A public body that is a Puget Sound partner, as defined in
RCW 90.71.010; and

(b) A project that is referenced in the action agenda developed
by the Puget Sound partnership under RCW 90.71.310.

(2) When implementing this section, the department shall give
preference only to Puget Sound partners, as defined in RCW 90.71.010,
in comparison to other entities that are eligible to be included in
the definition of Puget Sound partner. Entities that are not eligible
to be a Puget Sound partner due to geographic location, composition,
exclusion from the scope of the Puget Sound action agenda developed
under RCW 90.71.310, or for any other reason, shall not be given less
preferential treatment than Puget Sound partners. [2007 c 341 s 40.]

Effective date—2007 ¢ 341: See RCW 90.71.907.

RCW 90.50A.090 Water pollution control revolving administration
account—Creation—Report to the legislature. (1) The water pollution
control revolving administration account is created in the state
treasury. All receipts from charges authorized in this section must be
deposited in the account. Moneys in the account may be spent only
after appropriation. Expenditures from the account may be used only in
a manner consistent with this section.

(2) The department is authorized to assess administration charges
as a portion of the debt service for loans issued under the water
pollution control revolving fund created in RCW 90.50A.020. The sole
purpose of assessing administration charges is to predictably and
adequately fund the department's costs of administering the water
pollution control revolving fund loan program, as identified in
subsection (5) of this section. The department must assess
administration charges on each water pollution control revolving fund
loan at the point the loan enters repayment status, after July 28,
2013, and rule changes are adopted to implement the administration
charge. Loans that are at an interest rate below the established
administration charge rate are exempt from the administration charge.

(3) The water pollution control revolving administration account
consists of:

(a) Any administration charge levied by the department in
conjunction with administration of the water pollution control
revolving fund; and
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(b) Any other revenues derived from gifts, grants, or bequests
pledged to the state for the purpose of administering the water
pollution control revolving fund.

(4) The state treasurer may invest and reinvest moneys in the
water pollution control revolving administration account in the manner
provided by law. All earnings from such investment and reinvestment
must be credited to the water pollution control revolving
administration account.

(5) Moneys in the water pollution control revolving
administration account are to be used for the following water
pollution control revolving fund loan program costs:

(a) Administration costs associated with conducting application
processes, managing contracts, collecting loan repayments, managing
the revolving fund, providing technical assistance, and meeting state
and federal reporting requirements; and

(b) Information and data system costs associated with loan
tracking and fund management.

(6) Each biennium, the department may spend from the water
pollution control revolving administration account an amount no
greater than four percent of the water pollution control revolving
fund new capital appropriation.

(7) For its 2017-2019 biennial operating budget submittal, and
every biennium thereafter, the department must compare the projected
water pollution control revolving administration account balance and
the projected administration charge income with projected program
costs, including an adequate working capital reserve as defined by the
office of financial management. In its submittal to the office of
financial management, the department may:

(a) Find that the projected administration charge income 1is
inadequate to fund the cost of administering the program, and that the
rate of the charge must be increased. However, the administration
charge may never exceed one percent on the declining principal loan
balance;

(b) Find that the projected administration charge income exceeds
what is needed to fund the cost of administering the program, and that
the rate of the charge must be decreased;

(c) Find that there is an excess balance in the revolving
administration account, and that the excess must be transferred to the
water pollution control revolving fund to be used for loans; or

(d) Find that there is no need for any rate adjustments or
balance transfers.

(8) At the point where the water pollution control revolving
administration account adequately covers the program administration
costs, the department may no longer use the federal administration
allowance. If a federal capitalization grant is awarded after that
point, all federal capitalization dollars must be used for making
loans.

(9) By December 1, 2018, the department must submit to the
appropriate legislative fiscal committees a report on implementation
of the administration charge, including information on: The amount of
income the administration charge has produced since its inception; the
uses and adequacy of the income for administrative costs; any excess
balances that have been transferred to the water pollution control
revolving fund; and any additional sources that the department is
using for program administration.

(10) The legislature may direct the state treasurer to make
transfers of moneys in the water pollution control revolving
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administration account to the water pollution control revolving fund.
[2022 ¢ 157 s 22; 2021 ¢ 334 s 1000; 2019 ¢ 415 s 992; 2013 ¢ 96 s 2.]

Conflict with federal requirements—Effective date—2021 c 334:
See notes following RCW 43.79.555.

Effective date—2019 c 415: See note following RCW 28B.20.476.
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Chapter 90.52 RCW
POLLUTION DISCLOSURE ACT OF 1971

Sections

90.52.005 Environmental excellence program agreements—Effect on
chapter.

90.52.010 Annual reports required—Contents—Critical materials
designated.

90.52.020 Confidentiality as to manufacturing processes.

90.52.030 Operation subject to injunction, when—Civil penalties.

90.52.040 Wastes to be provided with available methods of treatment
prior to discharge into waters of the state.
90.52.900 Short title.

RCW 90.52.005 Environmental excellence program agreements—
Effect on chapter. Notwithstanding any other provision of law, any
legal requirement under this chapter, including any standard,
limitation, rule, or order is superseded and replaced in accordance
with the terms and provisions of an environmental excellence program
agreement, entered into under chapter 43.21K RCW. [1997 ¢ 381 s 27.]

Purpose—1997 c 381: See RCW 43.21K.005.

RCW 90.52.010 Annual reports required—Contents—Critical
materials designated. Every person conducting a commercial or
industrial operation within this state who discharges wastes, other
than sanitary sewage, into waters of the state or into any sewer
system which discharges into waters of the state, and every person
conducting a commercial or industrial operation within the state who
discharges wastes into the air of the state, shall file, annually,
during the month of January, reports, on forms provided by the
department of ecology, setting forth:

(1) The nature of the enterprise;

(2) A list of materials used in, and incidental to, its
manufacturing processes, including by-products and waste products;

(3) The estimated annual total gallons or pounds (or other
appropriate measurement) of wastes, including, but not limited to,
process and cooling water to be discharged into the water or air, or
into any sewer system.

The list of materials provided for in subsection (2) hereof shall
relate to all materials designated by the director of the department
of ecology, after consultation with a committee on [of] environmental
specialists of not less than five appointed by the director, as
critical materials which have substantial potential to adversely
affect the quality of waters or environment of the state, or the uses
made thereof, if allowed to enter the same. Formal designation shall
be adopted by the director as a rule and filed in a "critical
materials" registry of the department of ecology. "Person" as used
herein means an individual partnership, firm, corporation, association
or other entity. [1971 ex.s. c 160 s 1.]

RCW 90.52.020 Confidentiality as to manufacturing processes.
The department of ecology shall provide proper and adequate procedures
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to safegqguard the confidentiality of manufacturing processes: PROVIDED,
That the confidentiality shall not extend to waste products discharged
into the waters or air of the state. [197]1 ex.s. ¢ 160 s 2.]

RCW 90.52.030 Operation subject to injunction, when—Civil
penalties. Operation of an industrial or commercial operation in
violation of RCW 90.52.010 may be enjoined on petition of the attorney
general to the superior court of Thurston county or of the county in
which the operation is located.

Operation of an industrial or commercial operation in violation
of this chapter shall provide the basis of a civil penalty under RCW
90.48.144 or 70A.15.3160 as now or are hereafter amended. No person
may discharge wastes into the waters or air of the state who fails to
satisfy the requirements of RCW 90.52.010 and 90.52.040. [2020 ¢ 20 s
1504; 1971 ex.s. c 160 s 3.]

RCW 90.52.040 Wastes to be provided with available methods of
treatment prior to discharge into waters of the state. Except as
provided in RCW 90.54.020(3) (b), in the administration of the
provisions of chapter 90.48 RCW, the director of the department of
ecology shall, regardless of the quality of the water of the state to
which wastes are discharged or proposed for discharge, and regardless
of the minimum water quality standards established by the director for
salid waters, require wastes to be provided with all known, available,
and reasonable methods of treatment prior to their discharge or entry
into waters of the state. [1987 ¢ 399 s 1; 1971 ex.s. c 160 s 4.]

RCW 90.52.900 Short title. This act shall be known and may be
cited as the Pollution Disclosure Act of 1971. [197]1 ex.s. ¢ 160 s
5.]
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Chapter 90.54 RCW
WATER RESOURCES ACT OF 1971
Sections

90.54.005 Findings—Objectives—2002 c 329.
90.54.010 Purpose.

90.54.020 General declaration of fundamentals for utilization and
management of waters of the state.

90.54.030 Water and related resources—Department to be advised—
Water resources data program.

90.54.035 State funding of water resource programs—Priorities.

90.54.040 Comprehensive state water resources program—Modifying

existing and adopting new regulations and statutes.
90.54.045 Water resource planning—Pilot process—Report to the

legislature.

90.54.050 Setting aside or withdrawing waters—Rules—Consultation
with legislative committees—Public hearing, notice—
Review.

90.54.060 Department to seek involvement of other persons and
entities, means—Assistance grants.

90.54.080 State to vigorously represent its interests before federal
agencies, interstate agencies.

90.54.090 State, local governments, municipal corporations to comply
with chapter.

90.54.100 Department to evaluate needs for projects and alternative
methods of financing.

90.54.110 Authority to secure and obtain benefits, including grants.

90.54.120 "Department," "utilize," and "utilization" defined.

90.54.130 Land use management policy modifications—Advisory
recommendations.

90.54.140 Protection of groundwater aquifers if sole drinking water
source.

90.54.150 Water supply projects—Cooperation with other agencies—
Scope of participation.
90.54.160 Department to report on dam safety.

90.54.170 Electric generation facility—Evaluation of application to
appropriate water.

90.54.180 Water use efficiency and conservation programs and
practices.

90.54.191 Streamflow restoration a priority.

90.54.210 Department shall act on water rights applications that
rely on reservations of water established in WAC
173-518-080 or 173-545-090.

90.54.800 Policy guidelines.

90.54.900 Certain rights, authority, not to be affected by chapter.

90.54.910 Short title.

90.54.920 Rights not impaired.

Environmental certification programs—Fees—Rules—Liability: RCW
43.21A.175.

RCW 90.54.005 Findings—Objectives—2002 c 329. The legislature
recognizes the critical importance of providing and securing
sufficient water to meet the needs of people, farms, and fish. The
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legislature finds that an effective way to meet the water needs of
people, farms, and fish is through strategies developed and
implemented at the local watershed level. The objectives of these
strategies are to supply water in sufficient quantities to satisfy the
following three water resource objectives:

(1) Providing sufficient water for residential, commercial, and
industrial needs;

(2) Providing sufficient water for productive fish populations;
and

(3) Providing sufficient water for productive agriculture.

The legislature affirms its intent to provide continued support
for watershed strategies and provides the tools in chapter 329, Laws

of 2002 to assist local watersheds in meeting these objectives. [2002
c 329 s 1.]
RCW 90.54.010 Purpose. (1) The legislature finds that:

(a) Proper utilization of the water resources of this state is
necessary to the promotion of public health and the economic well-
being of the state and the preservation of its natural resources and
aesthetic values. Although water is a renewable resource, its supply
and availability are becoming increasingly limited, particularly
during summer and fall months and dry years when demand is greatest.
Growth and prosperity have significantly increased the competition for
this limited resource. Adequate water supplies are essential to meet
the needs of the state's growing population and economy. At the same
time instream resources and values must be preserved and protected so
that future generations can continue to enjoy them.

(b) All citizens of Washington share an interest in the proper
stewardship of our invaluable water resources. To ensure that
available water supplies are managed to best meet both instream and
offstream needs, a comprehensive planning process is essential. The
people of the state have the unique opportunity to work together to
plan and manage our water. Through a comprehensive planning process
that includes the state, Indian tribes, local governments, and
interested parties, it is possible to make better use of available
water supplies and achieve better management of water resources.
Through comprehensive planning, conflicts among water users and
interests can be reduced or resolved. It is in the best interests of
the state that comprehensive water resource planning be given a high
priority so that water resources and associated values can be utilized
and enjoyed today and protected for tomorrow.

(c) Diverse hydrologic, climatic, cultural, and socioeconomic
conditions exist throughout the regions of the state. Water resource
issues vary significantly across regions. Comprehensive water resource
planning is best accomplished through a regional planning process
sensitive to the unique characteristics and issues of each region.

(d) Comprehensive water resource planning must provide interested
parties adequate opportunity to participate. Water resource issues are
best addressed through cooperation and coordination among the state,
Indian tribes, local governments, and interested parties.

(e) The long-term needs of the state require ongoing assessment
of water availability, use, and demand. A thorough inventory of
available resources is essential to water resource management. Current
state water resource data and data management is inadequate to meet
changing needs and respond to competing water demands. Therefore, a
state water resource data program is needed to support an effective
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water resource management program. Efforts should be made to
coordinate and consolidate into one resource data system all relevant
information developed by the department of ecology and other agencies
relating to the use, protection, and management of the state's water
resources.

(2) It is the purpose of this chapter to set forth fundamentals
of water resource policy for the state to insure that waters of the
state are protected and fully utilized for the greatest benefit to the
people of the state of Washington and, in relation thereto, to provide
direction to the department of ecology, other state agencies and
officials, and local government in carrying out water and related
resources programs. It is the intent of the legislature to work
closely with the executive branch, Indian tribes, local government,
and interested parties to ensure that water resources of the state are
wisely managed. [1990 ¢ 295 s 1; 1971 ex.s. c 225 s 1.]

RCW 90.54.020 General declaration of fundamentals for
utilization and management of waters of the state. Utilization and
management of the waters of the state shall be guided by the following
general declaration of fundamentals:

(1) Uses of water for domestic, stock watering, industrial,
commercial, agricultural, irrigation, hydroelectric power production,
mining, fish and wildlife maintenance and enhancement, recreational,
and thermal power production purposes, and preservation of
environmental and aesthetic values, and all other uses compatible with
the enjoyment of the public waters of the state, are declared to be
beneficial.

(2) Allocation of waters among potential uses and users shall be
based generally on the securing of the maximum net benefits for the
people of the state. Maximum net benefits shall constitute total
benefits less costs including opportunities lost.

(3) The quality of the natural environment shall be protected
and, where possible, enhanced as follows:

(a) Perennial rivers and streams of the state shall be retained
with base flows necessary to provide for preservation of wildlife,
fish, scenic, aesthetic and other environmental values, and
navigational wvalues. Lakes and ponds shall be retained substantially
in their natural condition. Withdrawals of water which would conflict
therewith shall be authorized only in those situations where it is
clear that overriding considerations of the public interest will be
served.

(b) Waters of the state shall be of high quality. Regardless of
the quality of the waters of the state, all wastes and other materials
and substances proposed for entry into said waters shall be provided
with all known, available, and reasonable methods of treatment prior
to entry. Notwithstanding that standards of quality established for
the waters of the state would not be violated, wastes and other
materials and substances shall not be allowed to enter such waters
which will reduce the existing quality thereof, except in those
situations where it is clear that overriding considerations of the
public interest will be served. Technology-based effluent limitations
or standards for discharges for municipal water treatment plants
located on the Chehalis, Columbia, Cowlitz, Lewis, or Skagit river
shall be adjusted to reflect credit for substances removed from the
plant intake water if:
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(1) The municipality demonstrates that the intake water is drawn
from the same body of water into which the discharge is made; and

(i1i) The municipality demonstrates that no violation of receiving
water quality standards or appreciable environmental degradation will
result.

(4) The development of multipurpose water storage facilities
shall be a high priority for programs of water allocation, planning,
management, and efficiency. The department, other state agencies,
local governments, and planning units formed under *section 107 or 108
of this act shall evaluate the potential for the development of new
storage projects and the benefits and effects of storage in reducing
damage to stream banks and property, increasing the use of land,
providing water for municipal, industrial, agricultural, power
generation, and other beneficial uses, and improving streamflow
regimes for fisheries and other instream uses.

(5) Adequate and safe supplies of water shall be preserved and
protected in potable condition to satisfy human domestic needs.

(6) Multiple-purpose impoundment structures are to be preferred
over single-purpose structures. Due regard shall be given to means and
methods for protection of fishery resources in the planning for and
construction of water impoundment structures and other artificial
obstructions.

(7) Federal, state, and local governments, individuals,
corporations, groups and other entities shall be encouraged to carry
out practices of conservation as they relate to the use of the waters
of the state. In addition to traditional development approaches,
improved water use efficiency, conservation, and use of reclaimed
water shall be emphasized in the management of the state's water
resources and in some cases will be a potential new source of water
with which to meet future needs throughout the state. Use of reclaimed
water shall be encouraged through state and local planning and
programs with incentives for state financial assistance recognizing
programs and plans that encourage the use of conservation and
reclaimed water use, and state agencies shall continue to review and
reduce regulatory barriers and streamline permitting for the use of
reclaimed water where appropriate.

(8) Development of water supply systems, whether publicly or
privately owned, which provide water to the public generally in
regional areas within the state shall be encouraged. Development of
water supply systems for multiple domestic use which will not serve
the public generally shall be discouraged where water supplies are
available from water systems serving the public.

(9) Full recognition shall be given in the administration of
water allocation and use programs to the natural interrelationships of
surface and groundwaters.

(10) Expressions of the public interest will be sought at all
stages of water planning and allocation discussions.

(11) Water management programs, including but not limited to,
water quality, flood control, drainage, erosion control and storm
runoff are deemed to be in the public interest. [2007 ¢ 445 s 8; 1997
c 442 s 201; 1989 c 348 s 1; 1987 ¢ 399 s 2; 1971 ex.s. c 225 s 2.]

*Reviser's note: Sections 107 and 108 of this act were vetoed by
the governor.

Findings—Intent—2007 c 445: See note following RCW 90.46.005.
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Severability—1989 ¢ 348: "If any provision of this act or its
application to any person or circumstance is held invalid, the
remainder of the act or the application of the provision to other
persons or circumstances 1is not affected." [1989 c 348 s 13.]

Rights not impaired—1989 c 348: See RCW 90.54.920.

RCW 90.54.030 Water and related resources—Department to be
advised—Water resources data program. For the purpose of ensuring
that the department is fully advised in relation to the performance of
the water resources program provided in RCW 90.54.040, the department
is directed to become informed with regard to all phases of water and
related resources of the state. To accomplish this objective the
department shall:

(1) Develop a comprehensive water resource data program that
provides the information necessary for effective planning and
management on a regional and statewide basis. The data program shall
include an information management plan describing the data
requirements for effective water resource planning, and a system for
collecting and providing access to water resource data on a regional
and statewide basis;

(2) Collect, organize and catalog existing information and
studies available to it from all sources, both public and private,
pertaining to water and related resources of the state;

(3) Develop such additional data and studies pertaining to water
and related resources as are necessary to accomplish the objectives of
this chapter; and

(4) Develop alternate courses of action to solve existing and
foreseeable problems of water and related resources and include
therein, to the extent feasible, the economic and social conseqguences
of each such course, and the impact on the natural environment.

All the foregoing shall be included in a "water resources
information system" established and maintained by the department. The
department shall develop a system of cataloging, storing and
retrieving the information and studies of the information system so
that they may be made readily available to and effectively used not
only by the department but by the public generally. [1997 ¢ 32 s 1;
1990 ¢ 295 s 2; 1988 c 47 s 4; 1971 ex.s. c 225 s 3.]

Application—1988 c 47: "Nothing in this act shall apply to or
interfere with the processing or issuance of water rights in
connection with the Yakima River Basin Water Enhancement Project."
[1988 ¢ 47 s 8.]

RCW 90.54.035 State funding of water resource programs—
Priorities. (1) State funding of water resource, supply, and quality
related capital programs, both current and future, shall, to the
maximum extent possible within state or federal legal requirements, be
directed to assist in the resolution of current conflicts and
implementation of regional water resource plans with priority given to
current needs over new requirements.

(2) Consistent with RCW 90.54.180, priority shall be given, to
the maximum extent possible within state or federal legal
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requirements, to those water conservation projects funded by the state
that will result in the greatest net water savings. [1991 ¢ 347 s 3.]

Purposes—1991 c 347: See note following RCW 90.42.005.

RCW 90.54.040 Comprehensive state water resources program—
Modifying existing and adopting new regulations and statutes. (1) The
department, through the adoption of appropriate rules, is directed, as
a matter of high priority to insure that the waters of the state are
utilized for the best interests of the people, to develop and
implement in accordance with the policies of this chapter a
comprehensive state water resources program which will provide a
process for making decisions on future water resource allocation and
use. The department may develop the program in segments so that
immediate attention may be given to waters of a given physioeconomic
region of the state or to specific critical problems of water
allocation and use.

(2) In relation to the management and regulatory programs
relating to water resources vested in it, the department is further
directed to modify existing regulations and adopt new regulations,
when needed and possible, to insure that existing regulatory programs
are in accord with the water resource policy of this chapter and the
program established in subsection (1) of this section.

(3) The department is directed to review all statutes relating to
water resources which it is responsible for implementing. When any of
the same appear to the department to be ambiguous, unclear,
unworkable, unnecessary, or otherwise deficient, it shall make
recommendations to the legislature including appropriate proposals for
statutory modifications or additions. Whenever it appears that the
policies of any such statutes are in conflict with the policies of
this chapter, and the department is unable to fully perform as
provided in subsection (2) of this section, the department is directed
to submit statutory modifications to the legislature which, if
enacted, would allow the department to carry out such statutes in
harmony with this chapter. [1997 ¢ 32 s 2; 1988 c 47 s 5; 1971 ex.s.
c 225 s 4.]

Application—1988 c 47: See note following RCW 90.54.030.

RCW 90.54.045 Water resource planning—Pilot process—Report to
the legislature. (1) In the development and implementation of the
comprehensive state water resources program required in RCW
90.54.040(1), the process described therein shall involve
participation of appropriate state agencies, Indian tribes, local
governments, and interested parties, and shall be applied on a
regional basis pursuant to subsection (2) of this section.

(2) Prior to July 1, 1991, the department, with advice from
appropriate state agencies, Indian tribes, local government, and
interested parties, shall identify regions and establish regional
boundaries for water resource planning and shall designate two regions
in which the process shall be initiated on a pilot basis. One region
shall encompass an area within the Puget Sound basin in which critical
water resource issues exist. A concurrent pilot process may encompass
a region east of the Cascade mountains.
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(3) The department shall report to the chairs of the appropriate
legislative committees prior to July lst each year summarizing the
progress of the pilot process in the two regions. The pilot process in
each region shall be completed and shall produce a regional water plan
by December 31, 1993.

(4) Appropriate state agencies, Indian tribes, local governments,
and interested parties in regions not selected for the pilot program
are strongly encouraged to commence water resource planning within
their regions. [1991 ¢ 347 s 4; 1990 c 295 s 3.]

Effective date—1991 c 347 s 4: "Section 4 of this act is
necessary for the immediate preservation of the public peace, health,
or safety, or support of the state government and its existing public
institutions, and shall take effect July 1, 1991."™ [1991 ¢ 347 s 28.]

Purposes—1991 c 347: See note following RCW 90.42.005.

RCW 90.54.050 Setting aside or withdrawing waters—Rules—
Consultation with legislative committees—Public hearing, notice—
Review. In conjunction with the programs provided for in RCW
90.54.040(1), whenever it appears necessary to the director in
carrying out the policy of this chapter, the department may by rule
adopted pursuant to chapter 34.05 RCW:

(1) Reserve and set aside waters for beneficial utilization in
the future, and

(2) When sufficient information and data are lacking to allow for
the making of sound decisions, withdraw various waters of the state
from additional appropriations until such data and information are
available. Before proposing the adoption of rules to withdraw waters
of the state from additional appropriation, the department shall
consult with the standing committees of the house of representatives
and the senate having jurisdiction over water resource management
issues.

Prior to the adoption of a rule under this section, the
department shall conduct a public hearing in each county in which
waters relating to the rule are located. The public hearing shall be
preceded by a notice placed in a newspaper of general circulation
published within each of said counties. Rules adopted hereunder shall
be subject to review in accordance with the provisions of RCW
34.05.240. [1997 c 439 s 2; 1997 ¢ 32 s 3; 1988 c 47 s 7; 1971 ex.s.
c 225 s 5.]

Reviser's note: This section was amended by 1997 ¢ 32 s 3 and by
1997 ¢ 439 s 2, each without reference to the other. Both amendments
are incorporated in the publication of this section under RCW
1.12.025(2). For rule of construction, see RCW 1.12.025(1).

WAC 173-563-015—Validity—1997 c 439: "WAC 173-563-015 as it
existed prior to July 27, 1997, is void."™ [1997 c 439 s 1.]

Application—1988 c 47: See note following RCW 90.54.030.

RCW 90.54.060 Department to seek involvement of other persons
and entities, means—Assistance grants. To insure that all of the
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various persons and entities having an interest in the water resources
of the state and the programs of the chapter are provided with a full
opportunity for involvement not only with the development of the
program but the implementation by the department under this chapter,
the following directions are given:

(1) The department shall make reasonable efforts to inform the
people of the state about the state's water and related resources and
their management. The department in the performance of the
responsibilities provided in this chapter shall not only invite but
actively encourage participation by all persons and private groups and
entities showing an interest in water resources programs of this
chapter.

(2) The department shall similarly invite and encourage
participation by all agencies of federal, state and local government,
including counties, municipal and public corporations, having
interests or responsibilities relating to water resources. Said state
and local agencies are directed to fully participate to insure that
their interests are considered by the department. The department
shall, when funds are made available to it for such purposes, provide
assistance grants to said state and local agencies for the purposes of
financing activities directed to be performed by them under this
subsection. [197]1 ex.s. c 225 s 6.]

RCW 90.54.080 State to vigorously represent its interests before
federal agencies, interstate agencies. The state shall vigorously
represent its interest before water resource regulation, management,
development, and use agencies of the United States, including among
others the federal power commission, environmental protection agency,
army corps of engineers, department of the interior, department of
agriculture and the atomic energy commission, and of interstate
agencies with regard to planning, licensing, relicensing, permit
proposals, and proposed construction, development and utilization
plans. Where federal or interstate agency plans, activities, or
procedures conflict with state water policies, all reasonable steps
available shall be taken by the state to preserve the integrity of
this state's policies. [1971 ex.s. c 225 s 8.]

RCW 90.54.090 State, local governments, municipal corporations
to comply with chapter. All agencies of state and local government,
including counties and municipal and public corporations, shall,
whenever possible, carry out powers vested in them in manners which
are consistent with the provisions of this chapter. [1987 c 505 s 82;
1977 ¢ 75 s 95; 1971 ex.s. c 225 s 10.]

RCW 90.54.100 Department to evaluate needs for projects and
alternative methods of financing. The department of ecology shall as
a matter of high priority evaluate the needs for water resource
development projects and the alternative methods of financing of the
same by public and private agencies, including financing by federal,
state and local governments and combinations thereof. Such evaluations
shall be broadly based and be included as a part of the comprehensive
state water resources program relating to uses and management as
defined in RCW 90.54.030. [1997 ¢ 32 s 5; 1971 ex.s. c 225 s 11.]
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RCW 90.54.110 Authority to secure and obtain benefits, including
grants. The department of ecology is authorized to obtain the
benefits including acceptance of grants, of any program of the federal
government or any other source to carry out the provisions of this
chapter and is empowered to take such actions as are necessary and
appropriate to secure such benefits. [1971 ex.s. c 225 s 12.]

RCW 90.54.120 "Department," "utilize," and "utilization"

defined. For the purposes of this chapter, unless the context is
clearly to the contrary, the following definitions shall be used:

(1) "Department" means department of ecology.

(2) "Utilize" or "utilization"™ shall not only mean use of water

for such long recognized consumptive or nonconsumptive beneficial
purposes as domestic, stock watering, industrial, commercial,
agricultural, irrigation, hydroelectric power production, thermal
power production, mining, recreational, maintenance of wildlife and
fish 1life purposes, but includes the retention of water in lakes and
streams for the protection of environmental, scenic, aesthetic and
related purposes, upon which economic values have not been placed
historically and are difficult to quantify. [197]1 ex.s. c 225 s 13.]

RCW 90.54.130 Land use management policy modifications—Advisory
recommendations. The department of ecology may recommend land use
management policy modifications it finds appropriate for the further
protection of ground and surface water resources in this state. Such
advisory recommendations may be made to other state regulatory
agencies, local governments, water systems, and other appropriate
bodies. [1984 ¢ 253 s 4.]

RCW 90.54.140 Protection of groundwater aquifers if sole
drinking water source. The legislature hereby declares that the
protection of groundwater aquifers which are the sole drinking water
source for a given jurisdiction shall be of the uppermost priority of
the state department of ecology, department of social and health
services, and all local government agencies with jurisdiction over
such areas. In administration of programs related to the disposal of
wastes and other practices which may impact such water quality, the
department of ecology, department of social and health services, and
such affected local agencies shall explore all possible measures for
the protection of the aquifer, including any appropriate incentives,
penalties, or other measures designed to bring about practices which
provide for the least impact on the quality of the groundwater. [1984
c 253 s 5.]

RCW 90.54.150 Water supply projects—Cooperation with other
agencies—Scope of participation. When feasible, the department of
ecology shall cooperate with the United States and other public
entities, including Indian tribes, in the planning, development, and
operation of comprehensive water supply projects designed primarily to
resolve controversies and conflicts over water use by increasing water
quantity and improving water quality within a stream or river system,
or other bodies of water, as well as to enhance opportunities for both
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instream and diversionary water uses within the system, and, in
relation thereto, the department may:

(1) Participate with the federal government and other public
entities in the planning, development, operation, and management of
various phases of water projects hereafter authorized by congress;

(2) Provide rights to the use of public waters under the state's
surface and ground water codes for these projects when the waters are
available for allocation; and

(3) Provide financial assistance through grants and loans for
projects when moneys are made available to the department for this
assistance by other provisions of this code. [1979 ex.s. c 216 s 9.]

Effective date—Severability—1979 ex.s. c 216: See notes
following RCW 90.03.245.

RCW 90.54.160 Department to report on dam safety. The
department of ecology shall report to the legislature on the last
working day of December of 1984, 1985, and 1986, and thereafter as
deemed appropriate by the department, on dam facilities that exhibit
safety deficiencies sufficient to pose a significant threat to the
safety of life and property. The report shall identify the owner or
owners of such facilities, detail the owner's ability and attitude
towards correcting such deficiencies, and provide an estimate of the
cost of correcting the deficiencies if a study has been completed.
[1984 ¢ 83 s 1.]

RCW 90.54.170 Electric generation facility—Evaluation of
application to appropriate water. In addition to other requirements
of this chapter, when the proposed water resource development project
involves a new water supply combined with an electric generation
facility where such electricity generated may be sold to an entity
authorized by law to distribute electricity, the department shall
evaluate and utilize, in connection with any application to
appropriate water pursuant to the water code, chapter 90.03 RCW,
sufficient information furnished by the project applicant regarding
the need for the project, alternative means of serving the purposes of
the project, the cumulative effects of the project and similar
projects that are built, under construction or permitted in the
relevant river basin or basins, the impact, if any, on flood control
plans and an estimate of the impact, if any, of the sale of the
project's electricity on the rates of utility customers of the
Bonneville power administration. Such information shall be furnished
at the project applicant's own cost and expense. [1985 ¢ 444 s 6.]

Intent—Construction—Severability—1985 c 444: See notes
following RCW 35.92.010.

RCW 90.54.180 Water use efficiency and conservation programs and
practices. Consistent with the fundamentals of water resource policy
set forth in this chapter, state and local governments, individuals,
corporations, groups and other entities shall be encouraged to carry
out water use efficiency and conservation programs and practices
consistent with the following:
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(1) Water efficiency and conservation programs should utilize an
appropriate mix of economic incentives, cost share programs,
regulatory programs, and technical and public information efforts.
Programs which encourage voluntary participation are preferred.

(2) Increased water use efficiency and reclaimed water should
receive consideration as a potential source of water in state and
local water resource planning processes. In determining the cost-
effectiveness of alternative water sources, consideration should be
given to the benefits of conservation, wastewater recycling, and
impoundment of waters. Where reclaimed water is a feasible replacement
source of water, it shall be used by state agencies and state
facilities for nonpotable water uses in lieu of the use of potable
water. For purposes of this requirement, feasible replacement source
means (a) the reclaimed water is of adequate quality and gquantity for
the proposed use; (b) the proposed use is approved by the departments
of ecology and health; (c) the reclaimed water can be reliably
supplied by a local public agency or public water system; and (d) the
cost of the reclaimed water is reasonable relative to the costs of
conservation or other potentially available supplies of potable water,
after taking into account all costs and benefits, including
environmental costs and benefits.

(3) In determining the cost-effectiveness of alternative water
sources, full consideration should be given to the benefits of storage
which can reduce the damage to stream banks and property, increase the
utilization of land, provide water for municipal, industrial,
agricultural, and other beneficial uses, provide for the generation of
electric power from renewable resources, and improve streamflow
regimes for fishery and other instream uses.

(4) Entities receiving state financial assistance for
construction of water source expansion or acquisition of new sources
shall develop, and implement if cost-effective, a water use efficiency
and conservation element of a water supply plan pursuant to RCW
43.20.230(1) .

(5) State programs to improve water use efficiency should focus
on those areas of the state in which water is overappropriated; areas
that experience diminished streamflows or aquifer levels; regional
areas that the governor has identified as high priority for
investments in improved water quality and quantity, including the
Spokane river, the Columbia river basin, and the Puget Sound; areas
most likely to be affected by global warming; and areas where
projected water needs, including those for instream flows, exceed
available supplies.

(6) Existing and future generations of citizens of the state of
Washington should be made aware of the importance of the state's water
resources and the need for wise and efficient use and development of
this vital resource. In order to increase this awareness, state
agencies should integrate public information programs on increasing
water use efficiency into existing public information efforts. This
effort shall be coordinated with other levels of government, including
local governments and Indian tribes. [2007 ¢ 445 s 9; 1989 c 348 s
5.1

Findings—Intent—2007 c 445: See note following RCW 90.46.005.

Severability—1989 c 348: See note following RCW 90.54.020.
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RCW 90.54.191 Streamflow restoration a priority. The department
shall prioritize the expenditure of funds and other resources for
programs related to streamf