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DISPOSITION OF SECTIONS FORMERLY
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296-14-010 Reciprocal agreements—Industrial insurance. [Statu-
tory Authority:  RCW 51.32.110 and 51.32.190(6). 90-
19-028, § 296-14-010, filed 9/12/90, effective 10/13/90. 
Statutory Authority:  RCW 51.04.020(1). 84-06-018 
(Order 84-3), § 296-14-010, filed 2/29/84; Order 74-29, 
§ 296-14-010, filed 5/29/74, effective 7/1/74.] Repealed 
by 98-18-042, filed 8/28/98, effective 10/1/98. Statutory 
Authority:  RCW 51.16.035. 

296-14-015 Industrial insurance labor-management cooperation 
program. [Statutory Authority:  1991 c 172. 92-03-053, 
§ 296-14-015, filed 1/13/92, effective 2/13/92.] 
Repealed by 98-18-042, filed 8/28/98, effective 10/1/98. 
Statutory Authority:  RCW 51.16.035. 

296-14-950 Appointment of attorney as special assistant. [Statutory 
Authority:  RCW 51.24.110. 88-08-026 (Order 88-03), 
§ 296-14-950, filed 3/31/88.] Repealed by 93-23-060, 
filed 11/15/93, effective 1/1/94.  Statutory Authority: 
Chapters 51.04, 51.08, 51.12, 51.24 and 51.32 RCW and 
117 Wn.2d 122 and 121 Wn.2d 304.

296-14-960 Limitations of appointment. [Statutory Authority: 
RCW 51.24.110. 88-08-026 (Order 88-03), § 296-14-
960, filed 3/31/88.] Repealed by 93-23-060, filed 
11/15/93, effective 1/1/94.  Statutory Authority:  Chap-
ters 51.04, 51.08, 51.12, 51.24 and 51.32 RCW and 117 
Wn.2d 122 and 121 Wn.2d 304.

296-14-100

WAC 296-14-100  Definition of voluntary retirement.
(1) What is voluntarily retired? The worker is considered 
voluntarily retired if both of the following conditions are met:

(a) The worker is not receiving income, salary or wages 
from any gainful employment; and

(b) The worker has provided no evidence to show a 
bonafide attempt to return to work after retirement.
(3/6/12) [Ch. 296-14 WAC—p. 1]



296-14-150 Industrial Insurance
Time-loss compensation is not paid to workers who vol-
untarily retired from the work force.

(c) Payment of union dues or medical or life insurance 
premiums does not constitute attachment to the work force.

(2) When is a worker determined not to be volun-
tarily retired? A worker is not voluntarily retired when the 
industrial injury or occupational disease is a proximate cause 
for the retirement.

[Statutory Authority:  RCW 51.04.020. 99-18-062, § 296-14-100, filed 
8/30/99, effective 9/30/99. Statutory Authority:  RCW 51.32.060, 51.32.090, 
51.32.160, 51.21.220(6) [51.32.220(6)] and 51.32.240 (1), (2) or (3). 86-18-
036 (Order 86-33), § 296-14-100, filed 8/28/86.]

296-14-150

WAC 296-14-150  Definition of gainful employment 
for wage. Gainful employment for wages for the purposes of 
RCW 51.32.160 shall mean performing work at any regular 
gainful occupation for income, salary or wages.

[Statutory Authority:  RCW 51.32.060, 51.32.090, 51.32.160, 51.21.220(6) 
[51.32.220(6)] and 51.32.240 (1), (2) or (3). 86-18-036 (Order 86-33), § 296-
14-150, filed 8/28/86.]

296-14-200

WAC 296-14-200  Waiver of recovery for worker 
compensation benefits overpayments. Whenever the direc-
tor determines whether to exercise the discretion granted by 
RCW 51.32.240 (1), (2) or (3) or 51.32.220(6) the following 
shall apply:

(1) The decision of the director shall apply to the state 
fund or to the self-insurer, as the case may be.

(2) In the case of recoupment of an overpayment from 
any future payments, the director will entertain a request to 
exercise his or her discretion to waive recovery up to sixty 
days after communication of the order and/ or notice to the 
recipient that benefits are being withheld to satisfy the previ-
ous overpayment.

(3) A finding by the director that recovery of an overpay-
ment would be against equity and good conscience shall be 
required before the overpayment can be waived in whole or 
in part. The director shall consider the following factors and 
any other factors relevant to the particular case:

(a) Whether the claimant was without fault in applying 
for and accepting benefits which gave rise to the overpay-
ment;

(b) Whether recovery of the overpayment, in whole or in 
part, would defeat the purposes of Title 51 RCW;

(c) Whether the claimant reasonably relied upon the ben-
efits, or notice that such benefits would be paid and relin-
quished a valuable right or changed his or her position for the 
worse;

(d) Whether the claimant reasonably relied upon misin-
formation from an official source (i.e., a representative of the 
department or self-insurer, as the case may be) in accepting 
the benefit payment which gave rise to the overpayment.

(4) The claimant's application for waiver of an overpay-
ment contemplated under RCW 51.32.240 (1), (2), or (3), or 
51.32.220(6) shall clearly set forth the reason(s) that he or she 
believes that recovery of the overpayment in whole or in part, 
as the case may be, is against equity and good conscience.

[Statutory Authority:  RCW 51.32.060, 51.32.090, 51.32.160, 51.21.220(6) 
[51.32.220(6)] and 51.32.240 (1), (2) or (3). 86-18-036 (Order 86-33), § 296-
14-200, filed 8/28/86.]

296-14-300WAC 296-14-300  Mental condition/ mental disabili-
ties. (1) Claims based on mental conditions or mental disabil-
ities caused by stress do not fall within the definition of an 
occupational disease in RCW 51.08.140.

Examples of mental conditions or mental disabilities 
caused by stress that do not fall within occupational disease 
shall include, but are not limited to, those conditions and dis-
abilities resulting from:

(a) Change of employment duties;
(b) Conflicts with a supervisor;
(c) Actual or perceived threat of loss of a job, demotion, 

or disciplinary action;
(d) Relationships with supervisors, coworkers, or the 

public;
(e) Specific or general job dissatisfaction;
(f) Work load pressures;
(g) Subjective perceptions of employment conditions or 

environment;
(h) Loss of job or demotion for whatever reason;
(i) Fear of exposure to chemicals, radiation biohazards, 

or other perceived hazards;
(j) Objective or subjective stresses of employment;
(k) Personnel decisions;
(l) Actual, perceived, or anticipated financial reversals or 

difficulties occurring to the businesses of self-employed indi-
viduals or corporate officers.

(2) Stress resulting from exposure to a single traumatic 
event will be adjudicated with reference to RCW 51.08.100.
[Statutory Authority:  Chapters 51.08 and 51.32 RCW. 88-14-011 (Order 88-
13), § 296-14-300, filed 6/24/88.]

296-14-310WAC 296-14-310  When does a presumption of occu-
pational disease for firefighters apply? RCW 51.32.185 
specifies a presumption that certain medical conditions are 
occupational diseases for firefighters. Those conditions are 
heart problems experienced within seventy-two hours of 
exposure to smoke, fumes, or toxic substances; respiratory 
disease; specific cancers as defined by RCW 51.32.185; and 
infectious diseases as defined by RCW 51.32.185.

For claims filed on or after July 1, 2003, the presumption 
may not apply to heart or lung conditions if a firefighter is a 
user of tobacco products.

When the presumption does not apply, the claim is not 
automatically denied. However, the burden is on the worker 
to prove that the condition is an occupational disease.
[Statutory Authority:  RCW 51.04.020, 51.32.185. 03-12-046, § 296-14-310, 
filed 5/30/03, effective 7/1/03.]

296-14-315WAC 296-14-315  Definitions. (1) Tobacco products:
For purposes of this rule, tobacco products are limited to 
those that are smoked, including cigarettes, pipes and cigars.

(2) User of tobacco products:  For the purposes of this 
rule, a user of tobacco products is a "smoker."

(3) Current smoker:  A current smoker is a regular user 
of tobacco products, has smoked tobacco products at least 
one hundred times in his/her lifetime, and as of the date of 
manifestation did smoke tobacco products at least some days.

(4) Former smoker:  A former smoker has a history of 
tobacco use, has smoked tobacco products at least one hun-
dred times in his/her lifetime, but as of the date of manifesta-
tion did not smoke tobacco products.
[Ch. 296-14 WAC—p. 2] (3/6/12)



Industrial Insurance 296-14-400
[Statutory Authority:  RCW 51.04.020, 51.32.185. 03-12-046, § 296-14-315, 
filed 5/30/03, effective 7/1/03.]

296-14-320

WAC 296-14-320  Does the presumption apply to cur-
rent smokers with heart or lung conditions? No. The pre-
sumption never applies to current smokers with heart or lung 
conditions.

[Statutory Authority:  RCW 51.04.020, 51.32.185. 03-12-046, § 296-14-320, 
filed 5/30/03, effective 7/1/03.]

296-14-325

WAC 296-14-325  When does the presumption apply 
to former smokers with heart or lung conditions? (1) 
Heart problems:  The presumption for heart problems will 
apply if a firefighter is a former smoker and last smoked two 
years or more prior to the cardiac event.

(2) Lung conditions:  The presumption for lung condi-
tions will apply:

(a) For asthma if the firefighter is a former smoker who 
last smoked five years or more prior to the date of manifesta-
tion of the disease; or

(b) For COPD/emphysema/chronic bronchitis if the 
firefighter is a former smoker who last smoked fifteen years 
or more prior to the date of manifestation of the disease; or

(c) For lung cancer if the firefighter is a former smoker 
who last smoked fifteen years or more prior to the date of 
manifestation of the disease.

[Statutory Authority:  RCW 51.04.020, 51.32.185. 03-12-046, § 296-14-325, 
filed 5/30/03, effective 7/1/03.]

296-14-330

WAC 296-14-330  What tobacco use shall exclude a 
firefighter from a presumption of coverage? The follow-
ing table summarizes the situations listed in WAC 296-14-
310 through 296-14-325 under which a presumption of cov-
erage shall or shall not apply for firefighters due to tobacco 
use.

Medical
condition

Presumptions 
shall not apply

Presumption 
shall apply

Heart problems 
experienced 
within seventy-
two hours of 
exposure to 
smoke, fumes, or 
toxic substance

Current smoker Firefighters that 
never smoked 
tobacco

Former smoker 
who last smoked 
less than two 
years prior to the 
cardiac event

Former smoker 
who last smoked 
two years or more 
prior to the car-
diac event

Asthma Current smoker Firefighters that 
never smoked 
tobacco

Former smoker 
who last smoked 
less than five 
years before date 
of manifestation 
of the disease

Former smoker 
who last smoked 
five years or more 
before date of 
manifestation of 
the disease

COPD/emphy-
sema/chronic 
bronchitis

Current smoker Firefighters that 
never smoked 
tobacco

Former smoker 
who last smoked 
less than fifteen 

Former smoker 
who last smoked 
fifteen years or 

years before date 
of manifestation 
of the disease

more before date 
of manifestation 
of the disease

Lung cancer Current smoker Firefighters that 
never smoked

Former smoker 
who last smoked 
less than fifteen 
years before date 
of manifestation 
of the disease

Former smoker 
who last smoked 
fifteen years or 
more before date 
of manifestation 
of the disease

[Statutory Authority:  RCW 51.04.020, 51.32.185. 03-12-046, § 296-14-330, 
filed 5/30/03, effective 7/1/03.]

296-14-350

WAC 296-14-350  Claim allowance and wage deter-
mination in occupational disease cases. (1) The liable 
insurer in occupational disease cases is the insurer on risk at 
the time of the last injurious exposure to the injurious sub-
stance or hazard of disease during employment within the 
coverage of Title 51 RCW which gave rise to the claim for 
compensation. Such Title 51 RCW insurer shall not be liable, 
however, if the worker has a claim arising from the occupa-
tional disease that is allowed for benefits under the maritime 
laws or Federal Employees' Compensation Act.

(2) The compensation schedules and wage base for 
claims shall be based on the schedule in effect on the date of 
disease manifestation. Compensation shall be based on the 
monthly wage of the worker as follows:

(a) If the worker was employed at the time the disease 
required medical treatment or became totally or partially dis-
abling, whichever occurred first, compensation shall be based 
on the monthly wage paid on that date regardless of whether 
the worker is employed in the industry that gave rise to the 
disease or in an unrelated industry.

(b) If the worker was not employed, for causes other than 
voluntary retirement, at the time the disease required medical 
treatment or became totally or partially disabling, whichever 
occurred first, compensation shall be based upon the last 
monthly wage paid.

(3) Benefits shall be paid in accordance with the sched-
ules in effect on the date of manifestation. Manifestation is 
the date the disease required medical treatment or became 
totally or partially disabling, whichever occurred first, with-
out regard to the date of the contraction of the disease or the 
date of filing the claim.
[Statutory Authority:  Chapters 51.04, 51.08, 51.12, 51.24 and 51.32 RCW 
and 117 Wn.2d 122 and 121 Wn.2d 304. 93-23-060, § 296-14-350, filed 
11/15/93, effective 1/1/94. Statutory Authority:  Chapters 51.08 and 51.32 
RCW. 88-14-011 (Order 88-13), § 296-14-350, filed 6/24/88.]

296-14-400

WAC 296-14-400  Reopenings for benefits. The direc-
tor at any time may, upon the workers' application to reopen 
for aggravation or worsening of condition, provide proper 
and necessary medical and surgical services as authorized 
under RCW 51.36.010. This provision will not apply to total 
permanent disability cases, as provision of medical treatment 
in those cases is limited by RCW 51.36.010.

The seven-year reopening time limitation shall run from 
the date the first claim closure becomes final and shall apply 

Medical
condition

Presumptions 
shall not apply

Presumption 
shall apply
(3/6/12) [Ch. 296-14 WAC—p. 3]



296-14-410 Industrial Insurance
to all claims regardless of the date of injury. In order for 
claim closure to become final on claims where closure 
occurred on or after July 1, 1981, the closure must include 
documentation of medical recommendation, advice or exam-
ination. Such documentation is not required for closing 
orders issued prior to July 1, 1981. First closing orders issued 
between July 1, 1981, and July 1, 1985, shall for the purposes 
of this section only, be deemed issued on July 1, 1985.

The director shall, in the exercise of his or her discretion, 
reopen a claim provided objective evidence of worsening is 
present and proximately caused by a previously accepted 
asbestos-related disease.

In order to support a final closure based on medical rec-
ommendation or advice the claim file must contain docu-
mented information from a doctor, or nurse consultant 
(departmental) or nurse practitioner. The doctor or nurse 
practitioner may be in private practice, acting as a member of 
a consultation group, employed by a firm, corporation, or 
state agency.

For the purpose of this section, a "doctor" is defined in 
WAC 296-20-01002.

When a claim has been closed by the department or self-
insurer for sixty days or longer, the worker must file a written 
application to reopen the claim. An informal written request 
filed without accompanying medical substantiation of wors-
ening of the condition will constitute a request to reopen, but 
the time for taking action on the request shall not commence 
until a formal application is filed with the department or self-
insurer as the case may be.

A formal application occurs when the worker and doctor 
complete and file the application for reopening provided by 
the department. Upon receipt of an informal request without 
accompanying medical substantiation of worsening of the 
worker's condition, the department or self-insurer shall 
promptly provide the necessary application to the worker for 
completion. For services or provider types where the depart-
ment has established a provider network, beginning January 
1, 2013, medical treatment and documentation for reopening 
applications must be completed by network providers.

If, within seven years from the date the first closing order 
became final, a formal application to reopen is filed which 
shows by "sufficient medical verification of such disability 
related to the accepted condition(s)" that benefits are payable, 
the department, or the self-insurer, pursuant to RCW 51.32.-
210 and 51.32.190, respectively shall mail the first payment 
within fourteen days of receiving the formal application to 
reopen. If the application does not contain sufficient medical 
verification of disability, the fourteen-day period will begin 
upon receipt of such verification. If the application to reopen 
is granted, compensation will be paid pursuant to RCW 
51.28.040. If the application to reopen is denied, the worker 
shall repay such compensation pursuant to RCW 51.32.240.

Applications for reopenings filed on or after July 1, 
1988, must be acted upon by the department within ninety 
days of receipt of the application by the department or the 
self-insurer. The ninety-day limitation shall not apply if the 
worker files an appeal or request for reconsideration of the 
department's denial of the reopening application.

The department may, for good cause, extend the period 
in which the department must act for an additional sixty days. 

"Good cause" for such an extension may include, but not be 
limited to, the following:

(1) Inability to schedule a necessary medical examina-
tion within the ninety-day time period;

(2) Failure of the worker to appear for a medical exami-
nation;

(3) Lack of clear or convincing evidence to support 
reopening or denial of the claim without an independent med-
ical examination;

(4) Examination scheduled timely but cannot be con-
ducted and a report received in sufficient time to render a 
decision prior to the end of the ninety-day time period.

The department shall make a determination regarding 
"good cause" in a final order as provided in RCW 51.52.050.

The ninety-day limitation will not apply in instances 
where the previous closing order has not become final.
[Statutory Authority:  RCW 51.36.010, 51.04.020, and 51.04.030. 12-06-
066, § 296-14-400, filed 3/6/12, effective 4/6/12. Statutory Authority:  2004 
c 65 and 2004 c 163. 04-22-085, § 296-14-400, filed 11/2/04, effective 
12/15/04. Statutory Authority:  RCW 51.32.190 and 51.32.210. 90-22-054, § 
296-14-400, filed 11/5/90, effective 12/6/90. Statutory Authority:  Chapters 
34.04 [34.05], 51.04, 51.32 and 51.36 RCW. 90-04-007, § 296-14-400, filed 
1/26/90, effective 2/26/90. Statutory Authority:  Chapters 51.08 and 51.32 
RCW. 88-14-011 (Order 88-13), § 296-14-400, filed 6/24/88.]

296-14-410

WAC 296-14-410  Reduction, suspension, or denial of 
compensation as a result of noncooperation. (1) Can the 
department or self-insurer reduce, suspend or deny 
industrial insurance benefits from a worker? The depart-
ment or the self insurer, after receiving the department's 
order, has the authority to reduce, suspend or deny benefits 
when a worker (or worker's representative) is noncooperative 
with the management of the claim.

(2) What does noncooperative mean? Noncooperation 
is behavior by the worker (or worker's representative) which 
obstructs and/or delays the department or self-insurer from 
reaching a timely resolution of the claim.

(a) Noncooperation can include any one of the follow-
ing:

(i) Not attending or cooperating with medical examina-
tions or vocational evaluations requested by the department 
or self-insurer.

(ii) Failure to keep scheduled appointments or evalua-
tions with attending physician or vocational counselor.

(iii) Engaging in unsanitary or harmful actions that jeop-
ardize or slow recovery.

(iv) Not accepting medical and/or surgical treatment that 
is considered reasonably essential for recovery from the 
industrial injury or occupational disease.

(3) Are there ever exceptions to attending a scheduled 
examination or vocational evaluation? The worker will not 
be considered uncooperative if refusal to attend a scheduled 
examination is for any one of the following reasons:

(a) The department or self-insurer did not mail notice to 
the worker and designated representative at least fourteen but 
no more than sixty days prior to the examination.  The notice 
must contain the date, time and location of the examination.

(b) If the worker is thirty or less minutes late for the 
appointment.

(c) If the worker has not been examined or evaluated and 
leaves after waiting for more than one hour after the sched-
uled time.
[Ch. 296-14 WAC—p. 4] (3/6/12)



Industrial Insurance 296-14-4123
(4) What actions are taken before reducing, suspend-
ing or denying industrial insurance benefits?

(a) The department or self insurer must first send a letter 
to the worker (or the worker's representative) advising that 
benefits may be suspended and asking for an explanation for 
the noncooperation, obstruction and/or delay of the manage-
ment of the claim.

(b) The worker has thirty days to respond in writing to 
the letter.  This written response should include the reason(s) 
the worker has for not cooperating with the department or self 
insurer.

(5) What are the actions the department can take if a 
worker (or a worker's representative) is determined to be 
noncooperative? If the worker does not respond in thirty 
days to the letter asking for justification for not cooperating 
or it is determined there is no good cause the department or 
self insurer, after receiving the department's order, may take 
the following action:

(a) Reduce current or future time-loss compensation by 
the amount of the charge incurred by the department or self-
insurer for any examination, evaluation, or treatment that the 
worker failed to attend.

(b) Reduce, suspend or deny all or part of the time-loss 
benefits.

(c) Suspend or deny medical benefits.
[Statutory Authority:  RCW 51.04.020. 99-18-062, § 296-14-410, filed 
8/30/99, effective 9/30/99. Statutory Authority:  RCW 51.32.110 and 
51.32.190(6). 90-19-028, § 296-14-410, filed 9/12/90, effective 10/13/90.]

296-14-4121

WAC 296-14-4121  What does the term "willful mis-
representation" mean with regard to the receipt of work-
ers' compensation benefits? This term is found in RCW 
51.32.240(5) which provides a fifty percent penalty, in addi-
tion to any overpayment, whenever any payment of benefits 
has been induced by "willful misrepresentation." The law 
goes on to state that it is willful misrepresentation for a per-
son to obtain payments or other benefits in an amount greater 
than that to which he or she would have otherwise been enti-
tled. Willful misrepresentation includes making a willful 
false statement or the willful misrepresentation, omission, or 
concealment of any material fact.

(1) Willful means a conscious or deliberate false state-
ment, misrepresentation, omission, or concealment of a mate-
rial fact with the specific intent of obtaining, continuing, or 
increasing workers' compensation benefits.  Failure to dis-
close a work-type activity must be willful in order for a mis-
representation to have occurred.

(2) The assessment of the fifty percent penalty does not 
apply to those instances where the misrepresentation is not 
willful, as defined above. For example, a worker receives 
wages at the time of injury of $10.25 per hour, but he inadver-
tently indicates on the report of industrial injury or occupa-
tional disease that his pay is $10.75 per hour. The state fund 
employer fails to submit a completed report form and the 
time-loss compensation benefit rate is based on wages of 
$10.75 per hour. When this information is provided to the 
employer, worker, and medical provider by legal order, no 
interested party submits a protest within the statutory time 
frame, but further investigation later reveals the misinforma-
tion. An overpayment determination under RCW 51.32.240 
(1) may be appropriate upon discovery of the correct hourly 

pay rate, but the worker has not engaged in willful misrepre-
sentation with specific intent to obtain benefits to which he 
would have otherwise not been entitled.
[Statutory Authority:  RCW 51.04.010, 51.04.020, and 2004 c 243. 04-20-
024, § 296-14-4121, filed 9/28/04, effective 11/1/04.]

296-14-4122WAC 296-14-4122  For purposes of determining will-
ful misrepresentation, what does the term "specific 
intent" mean? "Specific intent" means the commission of an 
act or the omission of information with the knowledge that 
such an act or omission will lead to wrongfully obtaining 
benefits. For example, a worker who completes a document 
knowingly misrepresenting that he/she is unable to perform 
work or work-type activities has committed an act. Submit-
ting this document to the department or self-insurer in order 
to wrongfully receive workers' compensation benefits under 
Title 51 RCW represents specific intent.

Examples of the omission of information with the intent 
of obtaining benefits include, but are not limited to, failure of 
the worker to advise the department or self-insurer of a return 
to work or of self-employment; or failure to provide the 
department or self-insurer with complete information about 
skills and abilities that would have changed the outcome of a 
vocational assessment or the department's decision to provide 
vocational services. Not providing this information to the 
department or self-insurer represents specific intent because 
the omission of it can cause continued workers' compensation 
benefits to which the worker would not have been entitled 
had the information been provided.

The following is an example of a situation that does not 
represent "specific intent":  An injured worker's wife is hired 
to manage the mobile home park where they live. Wages 
were paid to her for the management duties. The injured 
worker would occasionally answer the telephone when his 
wife was not available and he opened and closed the park 
gates each morning. He did not engage in the maintenance 
work of the park, provide tours of the park to prospective cus-
tomers or perform any other park management duties. The 
worker did not report this activity to the department, his phy-
sician or his vocational counselor. The worker's omission of 
information is not considered "willful misrepresentation" 
with "specific intent" to receive benefits to which he would 
not be otherwise entitled.
[Statutory Authority:  RCW 51.04.010, 51.04.020, and 2004 c 243. 04-20-
024, § 296-14-4122, filed 9/28/04, effective 11/1/04.]

296-14-4123WAC 296-14-4123  What is meant by "work-type 
activity"? (1) Work-type activity means any activity for 
which a reasonable person would expect to be compensated 
or for which a reasonable employer would expect to pay com-
pensation.

(2) Work-type activity does not mean exploration of a 
job for a short period of time to determine whether the worker 
can do the job so long as:

(a) The worker does not receive wages, income, or any-
thing of value; and

(b) The worker or his/her family has no financial interest 
in or benefits from the worker's job exploration.

Activity done intermittently or as a hobby that does not 
generate income will not generally rise to the level of 
repeated work-type activity.
(3/6/12) [Ch. 296-14 WAC—p. 5]
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For example, a worker who is receiving wage replace-
ment benefits volunteers two hours each day for a recognized 
charity greeting customers and operating the cash register. 
His treating physician is aware of this activity and encour-
ages it to keep him more active, but does not release him to 
work or to perform this function more than two hours daily. 
The worker does not initially inform the department of his 
activity because he receives no compensation and would not 
expect to. The department learns of the volunteer work when 
the worker completes a worker verification form indicating 
the volunteer activity. No willful misrepresentation of a 
work-type activity has occurred in this case.

[Statutory Authority:  RCW 51.04.010, 51.04.020, and 2004 c 243. 04-20-
024, § 296-14-4123, filed 9/28/04, effective 11/1/04.]

296-14-4124

WAC 296-14-4124  What are considered as "wage 
replacement benefits"? Wage replacement benefits include 
temporary total disability (time-loss compensation benefits), 
temporary partial disability (loss-of-earning power benefits), 
and total permanent disability or survivor benefits (pension).

[Statutory Authority:  RCW 51.04.010, 51.04.020, and 2004 c 243. 04-20-
024, § 296-14-4124, filed 9/28/04, effective 11/1/04.]

296-14-4125

WAC 296-14-4125  How does the department calcu-
late the amount of overpayment charged to a claimant 
when a determination of "willful misrepresentation" has 
been made in initial claim adjudication? Overpayments are 
assessed in cases where there has been willful misrepresenta-
tion.

When it is determined that a claim was initially accepted 
as an industrial injury or occupational disease based on will-
ful misrepresentation, the overpayment calculation includes 
all wage replacement benefits, permanent partial disability 
benefits, medical benefits, vocational benefits, and other 
medical aid fund benefits paid on the claim.

[Statutory Authority:  RCW 51.04.010, 51.04.020, and 2004 c 243. 04-20-
024, § 296-14-4125, filed 9/28/04, effective 11/1/04.]

296-14-4126

WAC 296-14-4126  How does the department calcu-
late the amount of overpayment charged to a claimant 
when a determination of "willful misrepresentation" has 
been made after initial claim adjudication? (1) Overpay-
ments are assessed in cases where there has been willful mis-
representation. The overpayment calculation in these claims 
includes all or part of wage replacement benefits and may 
include permanent partial disability benefits, vocational, 
medical benefits, and/or other medical aid fund benefits paid 
on the claim for the period as described below.

(a) The period of overpayment will begin with either the 
first date of willful misrepresentation or the first date of the 
repeated pattern of work or work-type activities.

(b) Medical benefits:  Medical benefits paid on a claim 
may be included when a treating physician's opinion of the 
need for further treatment related to the claim, or his/her 
opinion of a condition's maximum medical improvement was 
changed by the willful misrepresentation. Only those medical 
services to which the worker would not have been otherwise 
entitled are included in the overpayment.

(c) Vocational benefits:  Vocational benefits may be 
included when it is determined, because of the willful misrep-

resentation, that the vocational services would not have been 
provided but for the misrepresentation.

(d) Permanent partial disability benefits:  Permanent par-
tial disability benefits will be included when the worker's 
willful misrepresentation results in the receipt of permanent 
partial disability benefits to which the worker would not oth-
erwise have been entitled.

(e) Other medical aid fund benefits:  Other medical aid 
fund benefits may be included such as travel and lodging.

(f) Wage replacement benefits:
(i) The overpayment will include all of the wage replace-

ment benefits resulting from willful misrepresentation when 
the worker has:

(A) Misrepresented his/her physical restrictions or 
engaged in a repeated pattern of work or work-type activities; 
and

(B) The worker would have been released by a physician 
to return to the job of injury had the repeated pattern of work 
or work-type activities been disclosed. In cases where a treat-
ing physician is unwilling or unable to render an opinion in 
this situation, the opinion of a consulting physician or inde-
pendent medical examiner may be used; or

(C) In the case of total permanent disability benefits, the 
work or work-type activity is such that the imputed wages are 
equivalent to gainful employment; or

(D) In the case of survivor benefits, the willful misrepre-
sentation was such that the beneficiary would not have been 
entitled to benefits were it not for the misrepresentation.

(ii) The overpayment will include all or part of the wage 
replacement benefits to which the worker would not other-
wise have been entitled were it not for the repeated pattern of 
work or work-type activities when the worker has:

(A) Misrepresented his/her physical restrictions or has 
engaged in a repeated pattern of work or work-type activities; 
and

(B) The department would have determined that the 
worker returned to work; or

(C) A vocational counselor would have determined that 
the worker was employable in accordance with department 
rules.

(2) In cases, other than pension, when the wages or 
imputed wages are less than the total wage at the time of 
injury, the wage replacement portion of the overpayment 
equals the wage replacement benefit paid less the entitled 
loss-of-earning power benefits. However, this reduction will 
cease either the date the department had evidence of or a phy-
sician would have determined the worker had reached maxi-
mum medical improvement (MMI) had the repeated pattern 
of work or work-type activity been disclosed. In cases where 
a treating physician is unwilling or unable to render an opin-
ion in this situation, the opinion of a consulting physician or 
independent medical examiner may be used. From that date 
forward, the wage replacement portion of the overpayment 
includes all wage replacement benefits paid.

[Statutory Authority:  RCW 51.04.010, 51.04.020, and 2004 c 243. 04-20-
024, § 296-14-4126, filed 9/28/04, effective 11/1/04.]

296-14-4127

WAC 296-14-4127  How are penalties determined?
As provided in RCW 51.32.240, the penalties equal fifty per-
cent of the total overpayment amount.
[Ch. 296-14 WAC—p. 6] (3/6/12)
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[Statutory Authority:  RCW 51.04.010, 51.04.020, and 2004 c 243. 04-20-
024, § 296-14-4127, filed 9/28/04, effective 11/1/04.]

296-14-4128

WAC 296-14-4128  When may the department 
impute wages in cases where willful misrepresentation 
has been determined? The department may impute wages 
when:

• The worker is self-employed; or
• Appropriate payroll records are not available; or
• The employer is paying the worker in cash or material 

without maintaining appropriate payroll records; or
• There is no employer but the worker has engaged in a 

repeated pattern of work-type activities or has willfully mis-
represented his or her physical restrictions.

[Statutory Authority:  RCW 51.04.010, 51.04.020, and 2004 c 243. 04-20-
024, § 296-14-4128, filed 9/28/04, effective 11/1/04.]

296-14-4129

WAC 296-14-4129  How will imputed wages be deter-
mined? (1) When the worker has performed work or work-
type activities within the state of Washington, the department 
imputes wages based on information collected and reported 
by the department of employment security. This information 
may include wages for the same or similar jobs within the 
geographic area proximate to the worker and for the same or 
most proximate time period as the work or work-type activi-
ties performed.

(2) When the worker performed work or work-type 
activities outside the state of Washington for which wages 
are to be imputed, the department will use information col-
lected and reported by the United States Department of Labor 
Statistics to determine the correct imputed wage.

(3) In no case shall the imputed wages equal less than the 
hourly minimum wage for the proximate time period and 
geographic area used.

(4) If the worker engaged in reduced work or work-type 
activities when compared to the employment at the time of 
injury, except in pension cases, the department shall calculate 
the loss-of-earning power benefits consistent with RCW 
51.32.090(3) to which the worker would have been entitled 
based on the imputed wage.

Example of imputed wage:  A worker received time-
loss compensation benefits and contended he was unable to 
work in his regular job as a construction laborer. Investiga-
tion showed that he was working painting houses on a regular 
full-time basis. The work he performed was ongoing over an 
extended period of time. Payments for this work were report-
edly on a cash basis and no records were kept.

Wages would be imputed based on the average wage of 
a painter in his local area as reported by the department of 
employment security.

Example of reduced work or work-type activity:  A 
worker was receiving time-loss compensation benefits for a 
shoulder injury she suffered while working as a registered 
nurse. She contended she was unable to perform nursing 
duties. The department received evidence that she had in fact 
been working on a regular basis as a cashier in her husband's 
delicatessen.  There were no wages reported for this work. 
The evidence also showed she had worked there for several 
months.

The medical and vocational providers were shown the 
investigative evidence and they determined the worker was 
able to work and had returned to work as a cashier.

The department would impute wages based on the aver-
age wage paid by the business owner to other employees in 
the same position. If there were no other employees, wages 
would be imputed based on the average wage of a cashier in 
the local area as reported by the department of employment 
security.

Example of release for work and no imputed wage:  A 
worker, who was a carpenter on the date of injury, was 
receiving time-loss compensation benefits based on his 
alleged inability to return to work. He contended he had to 
use a wheelchair to get around.

Video evidence was obtained showing him performing 
extensive remodeling work on a rental home he owned. He 
did not use the wheelchair and there was no indication he had 
any difficulties performing the work. His activities included 
installing siding and windows, painting, and performing 
other activities inconsistent with his alleged level of disabil-
ity.  He received no wages as the work was done on his per-
sonal property.

The video was shown to his attending physician. The 
physician withdrew his certification of the worker's entitle-
ment to time-loss compensation benefits and released him to 
return to work at his job of injury effective the first date of the 
video surveillance.

There is no need to impute wages because the release for 
work was to the job of injury.
[Statutory Authority:  RCW 51.04.010, 51.04.020, and 2004 c 243. 04-20-
024, § 296-14-4129, filed 9/28/04, effective 11/1/04.]

296-14-420WAC 296-14-420  Payment of benefits—Aggravation 
reopening/ new injury. (1) Whenever an application for ben-
efits is filed where there is a substantial question whether 
benefits shall be paid pursuant to the reopening of an 
accepted claim or allowed as a claim for a new injury or occu-
pational disease, the department shall make a determination 
in a single order. Where one of the claims is with a self-
insured employer and another is with a state fund employer, 
such determination shall be made jointly by the program 
managers for claims administration and self insurance, or 
their respective designees.

(2) Pending entry of the order, benefits shall be paid 
promptly by the entity which would be responsible if the 
claim were determined to be a new injury or occupational dis-
ease.

(3) The department is required to act under this rule only 
if:

(a) There is substantial evidence that the worker will be 
determined to be entitled to benefits on one of the claims; and

(b) There is uncertainty regarding which of the entities is 
responsible.

(4) Time-loss compensation shall be paid at the lesser of 
the two entitlements that may apply to the claim until respon-
sibility has been determined between state fund and self-
insured employer, two self-insured employers, or two state 
fund employers.

(5) If, upon final determination of the responsible 
insurer, the entity that paid benefits under subsection (2) of 
this section is determined not to be responsible for payment 
(3/6/12) [Ch. 296-14 WAC—p. 7]
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of benefits, such entity shall be reimbursed by the responsible 
entity for all amounts paid.
[Statutory Authority:  Chapters 51.04, 51.08, 51.12, 51.24 and 51.32 RCW 
and 117 Wn.2d 122 and 121 Wn.2d 304. 93-23-060, § 296-14-420, filed 
11/15/93, effective 1/1/94. Statutory Authority:  RCW 51.32.110 and 
51.32.190(6). 90-19-028, § 296-14-420, filed 9/12/90, effective 10/13/90.]

296-14-520WAC 296-14-520  Why is it important to establish the 
worker's monthly wage? The department or self-insurer is 
required to establish a monthly wage that fairly and reason-
ably reflects workers' lost wages from all employment at the 
time of injury or date of disease manifestation. This monthly 
wage, which is calculated using the formulas in RCW 51.08.-
178, represents the worker's lost earning capacity.  This 
monthly wage is used to calculate the rate of the worker's 
total disability compensation or beneficiary's survivor bene-
fits under Washington's Industrial Insurance Act.
[Statutory Authority:  RCW 51.04.010, 51.04.020 and 142 Wn.2d 801 
(2001). 03-11-035, § 296-14-520, filed 5/15/03, effective 6/15/03.]

296-14-522WAC 296-14-522  What does the term "wages" 
mean? The term "wages" is defined as:

(1) The gross cash wages paid by the employer for ser-
vices performed. "Cash wages" means payment in cash, by 
check, by electronic transfer or by other means made directly 
to the worker before any mandatory deductions required by 
state or federal law. Tips are also considered wages but only 
to the extent they are reported to the employer for federal 
income tax purposes.

(2) Bonuses paid by the employer of record as part of the 
employment contract in the twelve months immediately pre-
ceding the injury or date of disease manifestation.

(3) The reasonable value of board, housing, fuel and 
other consideration of like nature received from the employer 
at the time of injury or on the date of disease manifestation 
that are part of the contract of hire.

Exception: Payments for items other than board, housing, fuel or 
other consideration of like nature made by the 
employer to a trust fund or other entity for fringe ben-
efits do not constitute wages.

[Statutory Authority:  RCW 51.04.010, 51.04.020 and 142 Wn.2d 801 
(2001). 03-11-035, § 296-14-522, filed 5/15/03, effective 6/15/03.]

296-14-524WAC 296-14-524  How do I determine whether an 
employer provided benefit qualifies as "consideration of 
like nature" to board, housing and fuel? To qualify as 
"consideration of like nature" the employer provided benefit 
must meet all of the following elements:

(1) The benefit must be objectively critical to protecting 
the worker's basic health and survival at the time of injury or 
date of disease manifestation.

(a) The benefit must be one that provides a necessity of 
life at the time of injury or date of disease manifestation with-
out which employees cannot survive a period of even tempo-
rary disability.

(b) This is not a subjective determination. The benefit 
must be one that virtually all employees in all employment 
typically use to protect their immediate health and survival 
while employed.

(c) The benefit itself must be critical to protecting the 
employee's immediate health and survival. The fact that a 
benefit has a cash value that can be assigned, transferred, or 

"cashed out" by an employee and used to meet one or more of 
the employee's basic needs is not sufficient to satisfy this ele-
ment.

(2) The benefit must be readily identifiable. The general 
terms and extent of the benefit must be established through 
the employer's written policies, or the written or verbal 
employment contract between the employer and worker (for 
example, a collective bargaining agreement that requires the 
employer to pay a certain sum for the employee's health 
insurance).

(3) The monthly amount paid by the employer for the 
benefit must be reasonably calculable (for example, as part of 
the employment contract, the employer agrees to pay three 
dollars for each hour worked by the employee for that per-
son's health insurance).

Examples of benefits that qualify as "consideration of 
like nature" are medical, dental and vision insurance pro-
vided by the employer.

Examples of benefits that do not qualify as "consider-
ation of like nature" are retirement benefits or payments into 
a retirement plan or stock option, union dues and life insur-
ance provided by the employer.
[Statutory Authority:  RCW 51.04.010, 51.04.020 and 142 Wn.2d 801 
(2001). 03-11-035, § 296-14-524, filed 5/15/03, effective 6/15/03.]

296-14-526WAC 296-14-526  Is the value of "consideration of 
like nature" always included in determining the worker's 
compensation? (1) No. The value of other consideration of 
like nature is only included in the worker's monthly wage if:

(a) The employer, through its full or partial payment, 
provided the benefit to the worker at the time of injury or on 
the date of disease manifestation;

(b) The worker received the benefit at the time of injury 
or on the date of disease manifestation.

This section is satisfied if, at the time of injury or on the 
date of disease manifestation:

(i) The employer made payments to a union trust fund or 
other entity for the identified benefit; and

(ii) The worker was actually eligible to receive the bene-
fit.

Example:  At the time of the worker's industrial injury, 
the employer paid two dollars and fifty cents for each hour 
worked by the employee to a union trust fund for medical 
insurance on behalf of the employee and her family. If the 
employee was able to use the medical insurance at the time of 
her injury, the employer's monthly payment for this benefit is 
included in the worker's monthly wage, in accordance with 
(d) of this subsection. This is true even where the worker's 
eligibility for this medical insurance is based primarily or 
solely on payments to the trust fund from past employers.

(c) The worker or beneficiary no longer receives the ben-
efit and the department or self-insurer has knowledge of this 
change.

If the worker continues to receive the benefit from a 
union trust fund or other entity for which the employer made 
a financial contribution at the time of injury or on the date of 
disease manifestation, the employer's monthly payment for 
the benefit is not included in the worker's monthly wage.

Example:  An employer contributes two dollars and fifty 
cents for each hour an employee works into a union trust fund 
that provides the employee and her family with medical 
[Ch. 296-14 WAC—p. 8] (3/6/12)
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insurance. If the employer stops contributing to this fund, but 
the worker continues to receive this benefit, the employer's 
monthly payment for the medical insurance is not included in 
the worker's monthly wage.

(2) This rule does not permit the department or self-
insurer to alter, change or modify a final order establishing 
the worker's monthly wage except as provided under RCW 
51.28.040.

[Statutory Authority:  RCW 51.04.010, 51.04.020 and 142 Wn.2d 801 
(2001). 03-11-035, § 296-14-526, filed 5/15/03, effective 6/15/03.]

296-14-528

WAC 296-14-528  How do I determine the value of a 
benefit that qualifies as "consideration of like nature"?
The amount paid by the employer for the benefit at the time 
of injury or on the date of disease manifestation represents 
the amount that may be included in the worker's monthly 
wage.

[Statutory Authority:  RCW 51.04.010, 51.04.020 and 142 Wn.2d 801 
(2001). 03-11-035, § 296-14-528, filed 5/15/03, effective 6/15/03.]

296-14-530

WAC 296-14-530  Is overtime considered in calculat-
ing the worker's monthly wage? (1) When the worker's 
monthly wage is computed under RCW 51.08.178(1), only 
the overtime hours the worker normally works are taken into 
consideration.

(2) When the worker's monthly wage is computed under 
RCW 51.08.178(2), the overtime pay is included in determin-
ing the worker's wages.

[Statutory Authority:  RCW 51.04.010, 51.04.020 and 142 Wn.2d 801 
(2001). 03-11-035, § 296-14-530, filed 5/15/03, effective 6/15/03.]

296-14-600

WAC 296-14-600  Payment of benefits on asbestos-
related disease claims. The department shall furnish the ben-
efits provided under Title 51 RCW to any worker or benefi-
ciary who may have a right or claim for benefits under the 
maritime laws of the United States resulting from an asbes-
tos-related disease if there are objective clinical findings to 
substantiate that the worker has an asbestos-related claim for 
occupational disease; and the worker's employment history 
has a prima facie indicia of injurious exposure to asbestos 
fibers while employed in the state of Washington in employ-
ment covered under Title 51 RCW.

(1) A worker's employment history will be deemed to 
have a prima facie indicia of injurious exposure to asbestos 
fibers if the employment history as contained in the depart-
ment's file permits a reasonable conclusion that the worker 
was exposed to asbestos fibers and that such exposure was of 
sufficient duration to be injurious. "Injurious" means impair-
ing to either a partial or total extent, and may be either perma-
nent or temporary.

(2) Whenever the department has determined to pay ben-
efits pursuant to chapter 271, Laws of 1988, the department 
shall render a decision as to the liable insurer and shall con-
tinue to pay benefits until the liable insurer initiates payments 
or benefits are otherwise properly terminated.

The department shall render its decision in a final order 
as provided in RCW 51.52.050.

Initiation of payments by a liable insurer shall be deemed 
to occur on the date such insurer issues a check or warrant or 
otherwise remits to the worker, beneficiary, or any provider 

any payment of any benefits owed by such insurer on the 
claim for asbestos.

(3) Benefits shall be paid on all pending asbestos-related 
claims as of July 1, 1988. Pending claims are those which 
have not been finally adjudicated by order of the department 
or the board of industrial insurance appeals or by the entry of 
a judgment of a superior court or decision of the court of 
appeals or the supreme court.

If any order of the department granting such benefits is 
appealed, benefits shall continue, if otherwise available, until 
a final determination is made by the board of industrial insur-
ance appeals or the courts, or upon initiation of payments by 
a liable insurer.

(4) If benefits are paid by the department from the medi-
cal aid fund on an asbestos-related claim, and it is determined 
by the department that such benefits are owed to the worker 
or beneficiary by an insurer under the maritime laws of the 
United States or by another federal program other than the 
Federal Social Security, Old Age Survivors and Disability 
Insurance Act, 42 U.S.C., the department shall pursue such 
insurer or program to recover such benefits as may have been 
paid by the department.

The determination by the department shall be expressed 
in a final order as provided by RCW 51.52.050.

(5) Whenever a self-insured employer is determined to 
be liable, the self-insured employer shall reimburse benefits 
to the department within ten days after the department order 
becomes final and binding. Failure to do so shall subject the 
employer to a penalty as authorized in RCW 51.48.080.

(6) The director's discretion to waive recovery of the 
benefits paid to the claimant or beneficiary shall be exercised 
in accordance with WAC 296-14-200 (3)(c).

(7) No information obtained under this section is subject 
to release by subpoena or other legal process. The department 
will release information only to those persons authorized 
access to claim files by RCW 51.28.070.
[Statutory Authority:  Chapters 51.08 and 51.32 RCW. 88-14-011 (Order 88-
13), § 296-14-600, filed 6/24/88.]

296-14-6200WAC 296-14-6200  What is a residence modification?
A residence modification is a permanent change to an exist-
ing residence or a repair of a modification previously 
approved and paid for by the department or self-insured 
employer, or a modification made when constructing a new 
residence.

Household appliances such as refrigerators, washers, and 
dryers, are generally not residence modifications and the 
department or self-insured employer will approve them only 
under unique circumstances as approved by the supervisor.

Example:  As part of an approved residence modifica-
tion, the kitchen counters are lowered. To meet the needs of 
the worker, the department or self-insured employer may 
approve the purchase of a drop-in range or cooktop.
[Statutory Authority:  RCW 51.04.010, 51.04.020, 51.32.240, and 2005 c 
411. 06-06-065, § 296-14-6200, filed 2/28/06, effective 4/1/06.]

296-14-6202WAC 296-14-6202  What is the residence modifica-
tion benefit? The residence modification benefit is a sum of 
money used to modify a worker's residence for purposes of 
safety, mobility and activities of daily living, when those 
modifications are made necessary by the nature of the 
(3/6/12) [Ch. 296-14 WAC—p. 9]
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worker's condition subsequent to a catastrophic injury. Activ-
ities of daily living are tasks required for self-care, communi-
cation and mobility and include, but are not limited to, bath-
ing, bed mobility, dressing, eating, grooming, toileting and 
transfers.

[Statutory Authority:  RCW 51.04.010, 51.04.020, 51.32.240, and 2005 c 
411. 06-06-065, § 296-14-6202, filed 2/28/06, effective 4/1/06.]

296-14-6204

WAC 296-14-6204  Which workers may be eligible to 
receive benefits for residence modifications? Residence 
modification benefits are only available to workers with an 
allowed catastrophic injury claim. Catastrophic injuries are 
the most serious of conditions and include, but are not limited 
to, head trauma, paralysis and amputation.

[Statutory Authority:  RCW 51.04.010, 51.04.020, 51.32.240, and 2005 c 
411. 06-06-065, § 296-14-6204, filed 2/28/06, effective 4/1/06.]

296-14-6206

WAC 296-14-6206  Which residences may be eligible 
to be modified? Before the department or self-insured 
employer will consider an application for modification, the 
residence must meet the following criteria:

(1) The residence must be structurally sound and free of 
obvious structural defects. The department may request a 
safety inspection. The department or self-insured employer 
will not pay for a residence to be brought up to state and local 
code except as required to complete a necessary and 
approved modification.

(2) The residence can be adapted to be suitable for the 
worker's needs for purposes of daily living.

(3) In the opinion of the worker's health care providers, 
the worker can live in the residence after modification.

[Statutory Authority:  RCW 51.04.010, 51.04.020, 51.32.240, and 2005 c 
411. 06-06-065, § 296-14-6206, filed 2/28/06, effective 4/1/06.]

296-14-6208

WAC 296-14-6208  When may the worker request 
residence modification benefits? The worker may request 
residence modification at any time when his or her allowed 
claim is either open or the worker has been determined to be 
permanently and totally disabled.

[Statutory Authority:  RCW 51.04.010, 51.04.020, 51.32.240, and 2005 c 
411. 06-06-065, § 296-14-6208, filed 2/28/06, effective 4/1/06.]

296-14-6210

WAC 296-14-6210  What is the maximum amount of 
the residence modification benefit? The maximum amount 
of the benefit is the state's average annual wage at the time 
that each modification request is approved. The department 
or self-insured employer will not pay for modifications that 
exceed the maximum amount. The department or self-insured 
employer may make several payments, so long as the total 
paid does not exceed the maximum benefit.

[Statutory Authority:  RCW 51.04.010, 51.04.020, 51.32.240, and 2005 c 
411. 06-06-065, § 296-14-6210, filed 2/28/06, effective 4/1/06.]

296-14-6212

WAC 296-14-6212  Can the worker receive addi-
tional modification benefits for the same residence? The 
department can pay for additional or subsequent residence 
modifications so long as the cost does not exceed the maxi-
mum benefit in effect at the time that each modification 
request is approved.

[Statutory Authority:  RCW 51.04.010, 51.04.020, 51.32.240, and 2005 c 
411. 06-06-065, § 296-14-6212, filed 2/28/06, effective 4/1/06.]

296-14-6214WAC 296-14-6214  Can a worker receive residence 
modification benefits for more than one house? No. The 
department or self-insured employer will pay for residence 
modifications on only one residence for each catastrophically 
injured worker.
[Statutory Authority:  RCW 51.04.010, 51.04.020, 51.32.240, and 2005 c 
411. 06-06-065, § 296-14-6214, filed 2/28/06, effective 4/1/06.]

296-14-6216WAC 296-14-6216  How can a worker begin the pro-
cess of requesting residence modification benefits? The 
worker may inquire about residence modification benefits by 
contacting his or her adjudicator. The department or self-
insured employer will then refer the worker to a residence 
modification consultant for evaluation.
[Statutory Authority:  RCW 51.04.010, 51.04.020, 51.32.240, and 2005 c 
411. 06-06-065, § 296-14-6216, filed 2/28/06, effective 4/1/06.]

296-14-6218

WAC 296-14-6218  How does the department or self-
insured employer determine the worker's residence for 
purposes of residence modification? The department or 
self-insured employer will consider modifying a residence 
when the worker lives in and considers the residence to be his 
or her permanent residence. It is not required that the worker 
own or rent the residence.
[Statutory Authority:  RCW 51.04.010, 51.04.020, 51.32.240, and 2005 c 
411. 06-06-065, § 296-14-6218, filed 2/28/06, effective 4/1/06.]

296-14-6220WAC 296-14-6220  What type of residence may the 
department or self-insured employer modify? The depart-
ment or self-insured employer may modify a standard house, 
a residential unit in a multiunit dwelling, or a manufac-
tured/mobile residence.

The department or self-insured employer will only 
authorize modification of manufactured/mobile residences 
when the factory assembled structures division of the depart-
ment reviews and approves the plans in advance.

The department or self-insured employer will not 
approve modification of commercial coaches. 

The department or self-insured employer will not 
approve modification of recreational vehicles or recreational 
park trailers used as permanent residences, unless the local 
jurisdiction allows recreational vehicles or recreational park 
trailers to be used as a dwelling, and the factory assembled 
structures division of the department reviews and approves 
the plans in advance.
[Statutory Authority:  RCW 51.04.010, 51.04.020, 51.32.240, and 2005 c 
411. 06-06-065, § 296-14-6220, filed 2/28/06, effective 4/1/06.]

296-14-6222WAC 296-14-6222  What is a residence modification 
consultant, and how are they involved in the process of 
residence modification? When the worker has notified the 
department or self-insured employer of his or her intention to 
request a residence modification, the department or self-
insured employer will require an on-site evaluation by a resi-
dence modification consultant.

A residence modification consultant must be either a 
licensed physical or occupational therapist, or licensed nurse, 
and must be trained or experienced in both rehabilitation of 
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Industrial Insurance 296-14-6230
catastrophic injuries and in modifying residences. The 
department or self-insured employer will pay for the services 
of the residence modification consultant pursuant to depart-
ment provider rules.

The residence modification consultant will assist the 
worker, the contractor and the worker's health providers to 
determine what modifications will be requested and submit a 
written report to the department or self-insured employer and 
the worker. If modifications are approved, the residence 
modification consultant may assist the worker and the con-
tractor if requested by the department or self-insured 
employer.

[Statutory Authority:  RCW 51.04.010, 51.04.020, 51.32.240, and 2005 c 
411. 06-06-065, § 296-14-6222, filed 2/28/06, effective 4/1/06.]

296-14-6223

WAC 296-14-6223  Will the department pay for pro-
fessional services needed to design a residence modifica-
tion? Yes.  However, the department or self-insured 
employer will not pay for professional services prior to 
approval of the residence modification.

If approved, the cost of architectural, engineering, prede-
sign and planning services will be included in the residential 
modification benefit. The cost for services should be included 
in the residence modification request.

[Statutory Authority:  RCW 51.04.010, 51.04.020, 51.32.240, and 2005 c 
411. 06-06-065, § 296-14-6223, filed 2/28/06, effective 4/1/06.]

296-14-6224

WAC 296-14-6224  What must the worker submit to 
the department in a completed request for a residence 
modification? For the department to process a residence 
modification request, the worker must provide the adjudica-
tor with at least the following information:

(1) Documentation of residence ownership. If the worker 
does not own the residence, he or she must submit the actual 
owner's proof of ownership and written legal permission 
signed by the actual owner to modify the residence as indi-
cated in the proposed plan; and

(2) A report signed by the residence modification consul-
tant for all necessary modifications; and

(3) Competing and detailed bids from two licensed, reg-
istered and bonded contractors.

Exceptions: If it is not possible to obtain two bids, a written expla-
nation of the circumstances must be provided.
If family or friends will perform free labor, they need 
not be licensed, registered and bonded, but must still 
submit a bid for the cost of materials.

(4) A copy of the acknowledgment of responsibilities let-
ter signed by both the worker and the contractor. A copy of 
this form can be obtained from the department.

[Statutory Authority:  RCW 51.04.010, 51.04.020, 51.32.240, and 2005 c 
411. 06-06-065, § 296-14-6224, filed 2/28/06, effective 4/1/06.]

296-14-6226

WAC 296-14-6226  What other information must be 
submitted to the department in a completed application 
for a residence modification? (1) The attending health ser-
vices provider may need to submit medical documentation 
verifying the worker's condition and the necessity for any res-
idence modification.

(2) The residence modification consultant must submit 
an evaluation, based on an in-home inspection, of the 
worker's needs for safety, mobility and activities of daily liv-

ing.  This evaluation must be in the form of a written report 
with pictures or drawings.

(3) Any additional information requested by the depart-
ment or self-insured employer that might be needed to evalu-
ate a specific request.

[Statutory Authority:  RCW 51.04.010, 51.04.020, 51.32.240, and 2005 c 
411. 06-06-065, § 296-14-6226, filed 2/28/06, effective 4/1/06.]

296-14-6228

WAC 296-14-6228  Who will approve or deny a 
request for residence modification? The department will 
pay the benefit only with the approval of the supervisor of 
industrial insurance. A self-insured employer may pay the 
benefit without the supervisor's approval, but may not deny 
the benefit. The supervisor of industrial insurance alone has 
the authority to deny a residence modification benefit.

[Statutory Authority:  RCW 51.04.010, 51.04.020, 51.32.240, and 2005 c 
411. 06-06-065, § 296-14-6228, filed 2/28/06, effective 4/1/06.]

296-14-6230

WAC 296-14-6230  What will the supervisor consider 
when approving or denying a residence modification 
request? The supervisor will consider requests for residence 
modifications on a case-by-case basis. The supervisor may 
approve all or part of the requested modifications, based on 
what is reasonable and necessary for the individual worker.

In order to determine what is reasonable and necessary, 
the supervisor will review the completed application and will 
consider at least the following:

(1) Whether the worker is eligible to receive a residence 
modification benefit; and

(2) The needs and preferences of the individual worker, 
based on information provided by the injured worker; and

(3) Whether the proposed residence is appropriate for 
modification; and

(4) Whether the proposed modifications are appropriate 
for the style, nature and condition of the residence; and

(5) The attending health care provider's opinions of the 
medical condition, physical needs of the worker and whether 
the worker can reside in the residence after the modifications 
are complete; and

(6) The residence modification consultant's evaluation of 
whether the proposed modification is necessary to meet the 
worker's current need for safety, mobility and activities of 
daily living; and

(7) Whether the contractor's proposed plan will satisfy 
the necessary modification; and

(8) Whether the proposed plans submitted by the con-
tractors are consistent with state guidelines for specially 
adapted residential housing, if any; and

(9) The contractor's proposed modification plan is con-
sistent with the guidelines established by the United States 
Department of Veterans Affairs in their publication entitled 
"Handbook for Design:  Specially Adapted Housing," or the 
recommendations published in "The Accessible Housing 
Design File" by Barrier Free Environments, Inc.; and

(10) Whether the proposed modifications are being pro-
vided at the least cost while maintaining quality.

[Statutory Authority:  RCW 51.04.010, 51.04.020, 51.32.240, and 2005 c 
411. 06-06-065, § 296-14-6230, filed 2/28/06, effective 4/1/06.]
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296-14-6232WAC 296-14-6232  What happens if the residence 
modification costs exceed the maximum benefit? The 
department or self-insured employer may approve a payment 
of a portion of a residence modification request, not to exceed 
the maximum benefit. The department or self-insured 
employer will identify the portions of the residence modifica-
tion for which payment will be approved based on the 
worker's current need for safety, mobility and activities of 
daily living.

If the costs of the proposed modifications of an existing 
residence exceed the benefit, the worker is responsible for 
payment of the balance of the costs. The worker must choose 
one of the following options:

(1) Adjust their request for modifications to remain 
within the benefit; or

(2) Obtain additional financing. If the worker chooses to 
obtain additional financing, he or she must submit to the 
department written verification of the additional financing 
from the funding source. The supervisor will deny the resi-
dence modification if the worker is unable to cover the addi-
tional costs.
[Statutory Authority:  RCW 51.04.010, 51.04.020, 51.32.240, and 2005 c 
411. 06-06-065, § 296-14-6232, filed 2/28/06, effective 4/1/06.]

296-14-6234WAC 296-14-6234  Can a worker apply the residence 
modification benefit to the cost of building a new resi-
dence? Yes. However, the benefit may be applied only to the 
cost difference between a standard residence structure and 
the modified structure.
[Statutory Authority:  RCW 51.04.010, 51.04.020, 51.32.240, and 2005 c 
411. 06-06-065, § 296-14-6234, filed 2/28/06, effective 4/1/06.]

296-14-6236WAC 296-14-6236  How is a worker advised that the 
supervisor has approved or denied the request for resi-
dence modification benefits? The department will notify the 
worker, contractors, homeowner (if not the worker), resi-
dence modification consultant, attending health services pro-
vider and employer of the supervisor's decision in writing.
[Statutory Authority:  RCW 51.04.010, 51.04.020, 51.32.240, and 2005 c 
411. 06-06-065, § 296-14-6236, filed 2/28/06, effective 4/1/06.]

296-14-6238WAC 296-14-6238  Who receives payment from the 
department? The department will pay the contractor directly 
and/or reimburse the worker for any payment already made to 
the contractor for approved and completed residence modifi-
cations. In order to determine that modifications have been 
satisfactorily completed, the department will require the fol-
lowing documents to be submitted before releasing final pay-
ment:

(1) A signed letter of satisfaction from the worker; and
(2) A positive report of a final inspection from the appro-

priate inspection authorities, if required; and
(3) A report of an inspection from the residence modifi-

cation consultant if requested by the department; and
(4) A release of lien form signed by the contractors or 

subcontractors or both.
[Statutory Authority:  RCW 51.04.010, 51.04.020, 51.32.240, and 2005 c 
411. 06-06-065, § 296-14-6238, filed 2/28/06, effective 4/1/06.]

296-14-900WAC 296-14-900  Authority to use special assistant 
attorneys general. WAC 296-14-900 through 296-14-940 

implement RCW 51.12.102 and 51.24.110, which authorize 
the department to use private attorneys as special assistant 
attorneys general.

[Statutory Authority:  RCW 51.24.110 and 51.12.102. 98-19-001, § 296-14-
900, filed 9/2/98, effective 10/5/98. Statutory Authority:  Chapters 51.04, 
51.08, 51.12, 51.24 and 51.32 RCW and 117 Wn.2d 122 and 121 Wn.2d 304. 
93-23-060, § 296-14-900, filed 11/15/93, effective 1/1/94. Statutory Author-
ity:  RCW 51.24.110. 88-08-026 (Order 88-03), § 296-14-900, filed 
3/31/88.]

296-14-910

WAC 296-14-910  Lists of special assistant attorneys 
general. (1) The department must determine from the appli-
cation and other sources if an attorney qualifies to be placed 
on the lists of attorneys eligible to represent the department as 
special assistant attorneys general.  The department may con-
sult with the Washington State Bar Association and the office 
of the attorney general to make the determination.

(2) The office of the attorney general must appoint qual-
ified attorneys as special assistant attorneys general.  Once 
appointed, these attorneys become eligible to represent the 
department.  Appointed attorneys serve at the pleasure of the 
office of the attorney general, and the appointments may be 
canceled without cause.

(3) The department must compile and maintain lists of 
attorneys eligible to represent the department as special assis-
tant attorneys general.  Referrals may be made from the lists 
and contracts entered into.

(4) Once a year, the department must provide a current 
copy of its lists of attorneys to the office of the attorney gen-
eral and to the Washington State Bar Association.

[Statutory Authority:  RCW 51.24.110 and 51.12.102. 98-19-001, § 296-14-
910, filed 9/2/98, effective 10/5/98. Statutory Authority:  Chapters 51.04, 
51.08, 51.12, 51.24 and 51.32 RCW and 117 Wn.2d 122 and 121 Wn.2d 304. 
93-23-060, § 296-14-910, filed 11/15/93, effective 1/1/94. Statutory Author-
ity:  RCW 51.24.110. 88-08-026 (Order 88-03), § 296-14-910, filed 
3/31/88.]

296-14-920

WAC 296-14-920  Qualifications of special assistant 
attorneys general. To be eligible for placement on the 
department's lists of attorneys, an attorney must:

(1) Be an active member of the Washington State Bar 
Association;

(2) Meet bar association requirements of the state the 
action is in, if other than Washington;

(3) Maintain a trust account in compliance with the rules 
of professional conduct; and

(4) Have and maintain in force professional liability 
insurance.

[Statutory Authority:  RCW 51.24.110 and 51.12.102. 98-19-001, § 296-14-
920, filed 9/2/98, effective 10/5/98. Statutory Authority:  RCW 51.24.110. 
88-08-026 (Order 88-03), § 296-14-920, filed 3/31/88.]

296-14-930

WAC 296-14-930  Applying for special assistant 
attorney general. (1) Application forms may be obtained 
from the office of the attorney general, the Washington State 
Bar Association, or the department.

(2) The applicant must:
(a) Complete the form and send it to the department; and
(b) Inform the department and the office of the attorney 

general immediately of any changes in his or her qualifica-
tions.
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[Statutory Authority:  RCW 51.24.110 and 51.12.102. 98-19-001, § 296-14-
930, filed 9/2/98, effective 10/5/98. Statutory Authority:  Chapters 51.04, 
51.08, 51.12, 51.24 and 51.32 RCW and 117 Wn.2d 122 and 121 Wn.2d 304. 
93-23-060, § 296-14-930, filed 11/15/93, effective 1/1/94. Statutory Author-
ity:  RCW 51.24.110. 88-08-026 (Order 88-03), § 296-14-930, filed 
3/31/88.]

296-14-940WAC 296-14-940  Removal of special assistant attor-
neys general. (1) RCW 51.12.102 and 51.24.110 and WAC 
296-14-900 through 296-14-940 do not give private attorneys 
on the special assistant attorneys general lists any right to 
expect employment.

(2) Private attorneys, unless representing the department 
in a specific case, must not:

(a) Refer to themselves as "special assistant attorney 
general"; or

(b) Include this designation on any correspondence or 
pleadings relating to services.

(3) The department, in conjunction with the office of the 
attorney general and the Washington State Bar Association, 
may remove an attorney for cause from the lists of attorneys 
eligible to represent the department.  Cause includes, but is 
not limited to:

(a) Misuse of the designation "special assistant attorney 
general";

(b) Lapse of any qualification; or
(c) Failure to meet performance requirements of the 

department contract.
(4) After one year an attorney may write to the depart-

ment and request to be placed on the lists of attorneys eligible 
to represent the department again.  The department in its dis-
cretion may place the attorney on its lists again.

(5) If the department removes an attorney from the lists a 
second time, or if the department decides not to place a 
removed attorney on its lists again, the department must 
notify the office of the attorney general to cancel the appoint-
ment.  The department may refer the attorney to the Washing-
ton State Bar Association for consideration of disciplinary 
action.  The attorney must reapply for appointment.
[Statutory Authority:  RCW 51.24.110 and 51.12.102. 98-19-001, § 296-14-
940, filed 9/2/98, effective 10/5/98. Statutory Authority:  Chapters 51.04, 
51.08, 51.12, 51.24 and 51.32 RCW and 117 Wn.2d 122 and 121 Wn.2d 304. 
93-23-060, § 296-14-940, filed 11/15/93, effective 1/1/94. Statutory Author-
ity:  RCW 51.24.110. 88-08-026 (Order 88-03), § 296-14-940, filed 
3/31/88.]

296-14-955WAC 296-14-955  Attorney's fees. (1) The department 
of labor and industries (hereinafter department) shall fix a 
reasonable attorney fee to be paid by the worker, crime vic-
tim, or beneficiary for services rendered with the department 
if written application therefor is made by the attorney, 
worker, crime victim, or beneficiary, as provided in RCW 
51.52.120.

(a) Fees will be set only for services rendered prior to the 
notice of appeal;

(b) On closed claims, fees will only be set if written 
application is received by the department within one year 
from the claim closure date as indicated on the department 
order.

(c) If such application for fixing of a fee is made by the 
attorney, it shall set forth therein the monetary amount which 
the attorney considers reasonable for all services rendered 
with the department, the reason such fee is considered to be 

reasonable, and a detailed breakdown of the time spent by the 
attorney in representing the injured worker.

(d) In all instances, the department shall afford to all par-
ties affected a minimum of ten days in which to submit com-
ment and material information which may be helpful to the 
department in setting a fair and reasonable fee.

(e) The department will provide copies of information 
sent to the department to the attorney, worker, crime victim, 
or beneficiary upon request.

(f) Informal contact may be made with the parties to 
determine the feasibility of reaching an agreement on the 
amount of the fees.

(g) Additional information necessary to reach a decision 
may be requested by the department.

(2) Fee fixing criteria. All attorney fees fixed by the 
department where application therefor has been made shall 
be established in accordance with the following general prin-
ciples:

(a) Only one fee shall be fixed for legal services in any 
one claim regardless of the number of attorneys representing 
the worker, crime victim, or beneficiary, except that in cases 
of multiple beneficiaries represented by one or multiple attor-
neys the department has the discretion to set more than one 
attorney fee if so requested.

(b) The department shall defer fixing a fee until such 
time as information, which it deems sufficient upon which to 
base a fee, is available.

(c) A fee shall be fixed only in those cases where the 
attorney's services are instrumental in securing additional 
benefits to the worker, crime victim, or beneficiary.

(d) Where increased compensation is obtained, the fee 
may be fixed without regard to any medical benefits secured.

(e) In setting all fees, the following factors shall be care-
fully considered and weighed:

(i) Nature of the claim.
(ii) Novelty and complexity of the issues presented or 

other unusual circumstances.
(iii) Time and labor expended.
(iv) Skill and diligence in resolving the claim.
(v) Extent and nature of the relief.
(vi) The prevalent practice of charging contingency fees 

in the department.
(vii) The worker's or crime victim's circumstance and the 

remedial social purposes of the Industrial Insurance Act and 
of the Crime Victims Compensation Act, which are intended 
to provide sure and adequate relief to injured workers and 
crime victims and their families.

(3) The manager of the claims consultant division of the 
department is the director's designee to process all petitions 
to set attorney's fees and to issue orders setting those fees for 
services rendered by attorneys in securing industrial insur-
ance benefits. The supervisor of the crime victims section of 
the department is the director's designee to process all peti-
tions to set attorney's fees and to issue orders setting those 
fees for services rendered by attorneys in securing crime vic-
tims benefits.
[Statutory Authority:  Chapters 51.04, 51.08, 51.12, 51.24, and 51.32 RCW. 
06-04-025, § 296-14-955, filed 1/24/06, effective 2/24/06.]

296-14-970WAC 296-14-970  Worker's review of claim file. (1) 
Pursuant to RCW 51.28.070, workers may be allowed to 
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review their claim file(s) upon written request to the depart-
ment or self-insurer. The written request should contain the 
worker's name, claim number, signature, and the information 
requested. If the request is approved, the department or self-
insurer shall provide a copy of the claim file to the worker.

(2) Reasons for denying release of a claim file, to a 
worker shall include, but not be limited to the following:

(a) Presence of psychological, mental health, or physical 
treatment records, investigative reports or other records, 
release of which may not be in the interest of the worker.

(b) Medical opinion or other documented information 
indicates the worker is a danger to himself or herself or oth-
ers.

(3) If, pursuant to the criteria established under subsec-
tion (2) of this section, the self-insured employer determines 
that release of the claim file, in whole or in part, may not be 
in the worker's interest, the employer must submit a request 
for denial with explanations along with a copy of that portion 
of the claim file not previously submitted to the self-insur-
ance section within twenty days after receipt of the request 
from the worker.

(4) If the request for the claim file is denied, in whole or 
in part, a written order of denial will be issued by the depart-
ment and mailed to the worker. The worker may appeal the 
order to the board of industrial insurance appeals.

(5) The provisions of this rule will apply to all claims 
regardless of the date of injury.
[Statutory Authority:  RCW 51.28.070. 90-18-002, § 296-14-970, filed 
8/23/90, effective 9/23/90.]
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