WAC 172-121-304 Sexual misconduct. Sexual misconduct includes,
but is not limited to:

(1) Sexual harassment. Sexual harassment 1s conduct that meets
one or more of the following:

(a) An EWU employee conditioned the provision of an aid, benefit,
or service of the university on the complainant's participation in un-
welcome sexual conduct; or

(b) Unwelcome conduct on the basis of sex that is determined by a
reasonable person to be so severe, pervasive, and objectively offen-
sive that it effectively denies the complainant equal access to the
university's programs or activities.

In determining whether conduct is severe or pervasive, the uni-
versity shall consider all relevant circumstances from both an objec-
tive and subjective perspective, including the type of harassment
(verbal or physical); the frequency and severity of the conduct; the
age, sex, and relationship of the individuals involved; the degree to
which the conduct affected the complainant; the setting and context in
which the harassment occurred; whether other incidents have occurred
at the university; and other relevant factors.

(2) Sexual assault. Any sexual act directed against another per-
son, without a person's consent, including instances where a person is
not capable of giving consent. Consent means actual words or conduct
indicating freely given agreement to the sexual act. Consent cannot be
inferred from silence, passivity, or lack of active resistance. There
is no consent where there is a threat of force or violence or any oth-
er form of coercion or intimidation, physical or psychological. Sexual
activity is nonconsensual when one person 1is incapable of consent by
reason of mental incapacity, drug/alcohol use, illness, unconscious-
ness, age, or physical condition. Incapacitation due to drugs or alco-
hol refers to an individual who is in a state of intoxication such
that the individual is incapable of making rational, reasonable deci-
sions because the person lacks the capacity to give knowing consent.

Sexual assault includes:

(a) Rape: The penetration, no matter how slight, of the wvagina or
anus, with any body part or object, or oral penetration by a sex organ
of another person, without a person's consent.

(b) Fondling: The touching of the private body parts of another
person for the purpose of sexual gratification, without the person's
consent. Private body parts include, but are not limited to, breasts,
genitalia, thighs, and buttocks.

(c) Incest: Sexual intercourse between persons who are related to
each other within the degrees wherein marriage is prohibited by state
law.

(d) Statutory rape: Sexual intercourse with a person who is under
the age of consent as defined by state law.

(3) Other forms of inappropriate sexual behavior. Other forms of
inappropriate sexual behavior that do not fall under Title IX or the
definition of sexual harassment or interpersonal violence, such as in-
decent liberties; indecent exposure; sexual exhibitionism; prostitu-
tion or the solicitation of a prostitute; peeping or other voyeurism;
sexual misconduct with a minor; or going beyond the boundaries of con-
sent, such as by allowing others to view consensual sex or the noncon-
sensual recording of sexual activity.

[Statutory Authority: RCW 28B.35.120(12) . WSR 23-01-027, N
172-121-304, filed 12/9/22, effective 1/9/23.]
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