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CITATION

Cite all material in the Washmgton State Register by its issue number and sequence within that issue, preceded by the ac-
ronym WSR. Example: the 37th item in the August 5, 1981, Register would be cited as WSR 81-15-037.

PUBLIC INSPECTION OF DOCUMENTS

A copy of each document filed with the code reviser’s office, pursuant to chapter 34.05 RCW, is available for public in-
spection during normal office hours. The code reviser’s office is located on the ground floor of the Legislative Building in
Olympia. Office hours are from 8 a.m. to 5 p.m., Monday through Friday, except legal holidays. Telephone inquiries concern-
ing material in the Register or the Washington Administrative Code (WAC) may be made by calling (360) 786-6697.

REPUBLICATION OF OFFICIAL DOCUMENTS

All documents appearing in the Washington State Register are prepared and printed at public expense. There are no re-
strictions on the republication of official documents appearing in the Washington State Register. All news services are especial-
ly encouraged to give wide publicity to all documents printed in the Washington State Register.
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STYLE AND FORMAT OF THE
WASHINGTON STATE REGISTER

1. ARRANGEMENT OF THE REGISTER

The Register is arranged in the following eight sections:

(a) PREPROPOSAL-includes the Preproposal Statement of Inquiry that will be used to solicit public
comments on a general area of proposed rule making before the agency files a formal notice.

(b) PROPOSED-includes the full text of formal proposals, continuances, supplemental notices, and
withdrawals.

(c) EXPEDITED RULE MAKING-includes the full text of the rule being proposed using the expedited
rule-making process. Expedited rule makings are not consistently filed and may not appear in every issue
of the register. :

(d) PERMANENT-includes the full text of permanently adopted rules.

e EMERGENCY-includes the full text of emergency rules and rescissions.

® MISCELLANEOUS-includes notice of public meetings of state agencies, rules coordinator
notifications, summaries of attorney general opinions, executive orders and emergency declarations of
the governor, rules of the state Supreme Court, and other miscellaneous documents filed with the code
reviser’s office under RCW 34.08.020 and 42.30.075.

(2 TABLE-includes a cumulative table of the WAC sections that are affected in the current year.

(h) INDEX-includes a cumulative index of Register Issues O1 through 24.

Documents are arranged within each section of the Register according to the order in which they are filed in the
code reviser’s office during the pertinent filing period. Each filing is listed under the agency name and then describes the
subject matter, type of filing and the WSR number. The three part number in the heading distinctively identifies each
document, and the last part of the number indicates the filing sequence with a section’s material.

2. PRINTING STYLE—INDICATION OF NEW OR DELETED MATERIAL
RCW 34.05.395 requires the use of certain marks to indicate amendments to existing agency rules. This style
quickly and graphically portrays the current changes to existing rules as follows:
(a) In amendatory sections—
@) underlined material is new material;
(ii) deleted material is ((Hinedrout-betweenrdoubleparentheses));
(b) Complete new sections are prefaced by the heading NEW SECTION;
©) The repeal of an entire section is shown by listing its WAC section number and caption under the
heading REPEALER.

K MISCELLANEOUS MATERIAL NOT FILED UNDER THE ADMINISTRATIVE PROCEDURE ACT

Material contained in the Register other than rule-making actions taken under the APA (chapter 34.05 RCW)
does not necessarily conform to the style and format conventions described above. The headings of these other types of
material have been edited for uniformity of style; otherwise the items are shown as nearly as possible in the form
submitted to the code reviser’s office.

4. EFFECTIVE DATE OF RULES
(a) Permanently adopted agency rules normally take effect thirty-one days after the rules and the agency
order adopting them are filed with the code reviser’s office. This effective date may be delayed or
advanced and such an effective date will be noted in the promulgation statement preceding the text of the

rule.
(b) Emergency rules take effect upon filing with the code reviser’s office unless a later date is provided by
the agency. They remain effective for a maximum of one hundred twenty days from the date of filing.
© Rules of the state Supreme Court generally contain an effective date clause in the order adopting the
rules.

5. EDITORIAL CORRECTIONS
Material inserted by the code reviser’s office for purposes of clarification or correction or to show the source or
history of a document is enclosed in [brackets].
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2002-2003
DATES FOR REGISTER CLOSING, DISTRIBUTION, AND FIRST AGENCY ACTION
Issue Distribution First Agency Expedited
Number Closing Dates 1 Date Hearing Date3 Adoption4
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30 p. or more 11t029 p. 10 p. max.
For - Non-OTS Count 20 For hearing First Agency
Inclusion in - File no later than 12:00 noon - days from - on or after Adoption Date
02-15 Jun 26, 02 Jul 10, 02 Jul 24, 02 Aug 7,02 Aug 27, 02 Sep 24, 02
02 -16 Jul 10, 02 Jul 24, 02 Aug 7, 02 Aug 21,02 Sep 10, 02 Oct 8, 02
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All documents are due at the code reviser’s office by 12:00 noon on or before the applicable closing date for inclusion in a particular issue of the Register; see

WAC 1-21-040.

A filing of any length will be accepted on the closing dates of this column if it has been prepared and completed by the order typing service (OTS) of the code
reviser's office; see WAC 1-21-040. Agency-typed material is subject to a ten page limit for these dates; longer agency-typed material is subject to the earlier

At least twenty days before the rule-making hearing, the agency shall cause notice of the hearing to be published in the Register; see RCW 34.05.320(1). These

dates represent the twentieth day after the distribution date of the applicable Register.

A minimum of forty-five days is required between the distribution date of the Register giving notice of the expedited adoption and the agency adoption date. No
hearing is required, but the public may file written objections. See RCW 34.05.230 and 1.12.040.




REGULATORY FAIRNESS ACT

The Regulatory Fairness Act, chapter 19.85 RCW, was enacted in 1982 to minimize the impact
of state regulations on small business. Amended in 1994, the act requires a small business
economic impact analysis of proposed rules that impose more than a minor cost on twenty
percent of the businesses in all industries, or ten percent of the businesses in any one industry.
The Regulatory Fairness Act defines industry as businesses within a four digit SIC classification,
and for the purpose of this act, small business is defined by RCW 19.85.020 as "any business
entity, including a sole proprietorship, corporation, partnership, or other legal entity, that is owned
and operated independently from all other businesses, that has the purpose of making a profit,
and that has fifty or fewer employees."

Small Business Economic Impact Statements (SBEIS)

A small business economic impact statement (SBEIS) must be prepared by state agencies when
a proposed rule meets the above criteria. Chapter 19.85 RCW requires the Washington State
Business Assistance Center (BAC) to develop guidelines for agencies to use in determining
whether the impact of a rule is more than minor and to provide technical assistance to agencies
in developing a SBEIS. All permanent rules adopted under the Administrative Procedure Act,
chapter 34.05 RCW, must be reviewed to determine if the requirements of the Regulatory
Fairness Act apply; if an SBEIS is required it must be completed before permanent rules are filed
with the Office of the Code Reviser.

Mitigation

In addition to completing the economic impact analysis for proposed rules, state agencies must
take reasonable, legal, and feasible steps to reduce or mitigate the impact of rules on small
businesses when there is a disproportionate impact on small versus large business. State agencies
are encouraged to reduce the economic impact of rules on small businesses when possible and
~ when such steps are in keeping with the stated intent of the statute(s) being implemented by
proposed rules. Since 1994, small business economic impact statements must contain a list of
the mitigation steps taken, or reasonable justification for not taking steps to reduce the impact
of rules on small businesses. :

When is an SBEIS Required?
When:

The proposed rule has more than a minor (as defined by the BAC) economic impact on
businesses in more than twenty percent of all industries or more than ten percent of any one

industry.
When is an SBEIS Not Required?
When:

The rule is proposed only to comply or conform with a federal law or regulation, and the state
has no discretion in how the rule is implemented,

There is less than minor economic impact on business;

The rule REDUCES costs to business (although an SBEIS may be a useful tool for demonstrating
this reduced impact);

The rule is adopted as an emergency rule, although an SBEIS may be required when an
emergency rule is proposed for adoption as a permanent rule; or

The rule is pure restatement of state statute.
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WSR 02-22-021
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
RETIREMENT SYSTEMS
[Filed October 28, 2002, 11:26 a.m.]

Subject of Possible Rule Making: The Department of
Retirement Systems (DRS) may amend or adopt new rules, if
needed, related to its processes and procedures upon the
death of a member, beneficiary, or retiree.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 41.50.050(5).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: DRS is examining its inter-
nal processes and procedures related to the death of members,
beneficiaries, and retirees. A possible outcome may be the
amendment or adoption of WACs.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None identified at this time.

Process for Developing New Rule: Department staff
will work on the project, with the assistance of the Office of
the Attorney General. The public is invited and encouraged
to participate, as described below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. The Department of Retirement Systems encourages
your active participation in the rule-making process. Anyone
interested in participating should contact the rules coordina-
tor, below. After the rule(s) is drafted, DRS will file a copy
with the Office of the Code Reviser with a notice of proposed
rule making, and send a copy to everyone currently on the
mailing list and anyone else who requests a copy. For more
information on how to participate, please contact Merry A.
Kogut, Rules Coordinator, Department of Retirement Sys-
tems, Mailstop 48380, P.O. Box 48380, Olympia, WA
98504-8380, voice (360) 664-7291, TTY (360) 586-5450, e-
mail merryk@drs.wa.gov, fax (360) 753-3166.

October 25, 2002
Merry A. Kogut
Rules Coordinator

WSR 02-22-022
PREPROPOSAL STATEMENT OF INQUIRY
HORSE RACING COMMISSION
[Filed October 28, 2002, 11:28 a.m.]

Subject of Possible Rule Making: WAC 260-34-090
Positive test.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 67.16.040.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To amend the WAC on mar-
jjuana testing to coincide with the level of our test cups and
the private testing facilities.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

WSR 02-22-024

Process for Developing New Rule: Agency study; and
industry input and public comment.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Robert M. Leichner, Executive Secre-
tary, Washington Horse Racing Commission, 6326 Martin
Way, Suite 209, Olympia, WA 98516-5578, phone (360)
459-6462, fax (360) 569-6461.

October 25, 2002
R. M. Leichner

Executive Secretary

WSR 02-22-023
PREPROPOSAL STATEMENT OF INQUIRY
HORSE RACING COMMISSION
[Filed October 28, 2002, 11:30 a.m.}

Subject of Possible Rule Making: New rule in chapter
260-32 WAC, Jockeys, apprentices and agents.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 67.16.040.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Specify guidelines control-
ling the use of communications devices in the jockey’s room.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study; and
industry input and public comment.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Robert M. Leichner, Executive Secre-
tary, Washington Horse Racing Commission, 6326 Martin
Way, Suite 209, Olympia, WA 98516-5578, phone (360)
459-6462, fax (360) 459-6461.

October 25, 2002
R. M. Leichner
Executive Secretary

WSR 02-22-024
PREPROPOSAL STATEMENT OF INQUIRY
HORSE RACING COMMISSION
[Filed October 28, 2002, 11:32 a.m.]

Subject of Possible Rule Making: WAC 260-28-140
Employment of persons under sixteen.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 67.16.040.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Current chapter is no longer
applicable and rules are obsolete.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: Department of Labor and Industries, to determine if
labor and industries rules better address the issue.

Process for Developing New Rule: Agency study.

Preproposal
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PREPROPOSAL

WSR 02-22-025

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Robert M. Leichner, Executive Secre-
tary, Washington Horse Racing Commission, 6326 Martin
Way, Suite 209, Olympia, WA 98516-5578, phone (360)
459-6462, fax (360) 459-6461.

October 25, 2002
R. M. Leichner
Executive Secretary

WSR 02-22-025
PREPROPOSAL STATEMENT OF INQUIRY
HORSE RACING COMMISSION
[Filed October 28, 2002, 11:34 a.m.]

Subject of Possible Rule Making: Chapter 260-72
WAC, Communications to and from grounds.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 67.16.040.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Current chapter is no longer
applicable and rules are obsolete.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Robert M. Leichner, Executive Secre-
tary, Washington Horse Racing Commission, 6326 Martin
Way, Suite 209, Olympia, WA 98516-5578, phone (360)
459-6462, fax (360) 459-6461.

October 25, 2002
R. M. Leichner

Executive Secretary

WSR 02-22-026
PREPROPOSAL STATEMENT OF INQUIRY
HORSE RACING COMMISSION
[Filed October 28, 2002, 11:36 a.m.]

Subject of Possible Rule Making: WAC 260-34-150
Alcohol testing.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 67.16.040.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To allow for the use of a por-
table breath test instrument in addition to a breath alcohol
level verifier.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: Washington State Patrol’s state toxicologist working
with Washington State Patrol to establish certification and
procedures for the use of a portable breath test.

Process for Developing New Rule: Agency study; and
industry input and public comments.

Preproposal

Washington State Register, Issue 02-22

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Robert M. Leichner, Executive Secre-
tary, Washington Horse Racing Commission, 6326 Martin
Way, Suite 209, Olympia, WA 98516-5578, phone (360)
459-6462, fax (360) 459-6461.

October 25, 2002
R. M. Leichner

Executive Secretary

WSR 02-22-030
PREPROPOSAL STATEMENT OF INQUIRY
UTILITIES AND TRANSPORTATION
COMMISSION
[Docket No. A-021178—Filed October 28, 2002, 3:02 p.m.]

Subject of Possible Rule Making: This CR-101 supple-
ments the preproposal statement of inquiry of October 2,
2002, filed as WSR 02-20-105, as follows:

1. This supplemental CR-101 provides notice that other
industries, including auto transportation companies may be
affected by rules adopted in this docket; and

2. This filing gives notice that the commission is not pro-
posing that rules adopted in this docket apply to competitive
telecommunications companies.

In other respects, the scope of the proceeding identified .
in the statement at WSR 02-20-105 remains unchanged.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 80.01.040, 80.04.160, and 81.04.160.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The regulated transportation
and utility business environments have undergone a number
of significant developments that include corporate and indus-
try restructuring, competition, bankruptcy, financial rating
downgrades, volatile commodity supply and demand, vola-
tile pricing, and concern with the accuracy of corporate finan-
cial statements and reports. In this new environment, trans-
actions between regulated companies and their affiliates and
subsidiaries may significantly impact ratepayers. Transac-
tions with affiliated interests are covered by existing law, but
there are no rules specifically covering some types of subsid-
iaries. Establishing reporting requirements regarding trans-
actions between regulated companies and their subsidiaries
would provide the commission with more timely identifica-
tion and disclosure of intercompany transactions that pose
difficult regulatory issues. Establishing rules applicable to
regulated companies may include, but not be limited to, the
following:

1. Requiring regulated companies to prefile the follow-
ing transactions with subsidiaries:

a. Management or service contracts (to be defined).

b. Maintenance, operation and construction contracts.

c. Construction, maintenance, or use of a telecommuni-
cations line or service contracts.

d. Issuance of evidence of ownership or indebtedness or
creation of liens on regulated company property.




Washington State Register, Issue 02-22

2. Requiring regulated companies to file periodic reports
detailing transactions that have already occurred with subsid-
iaries.

3. Requiring regulated companies to immediately post-
file significant transactions/arrangements with subsidiaries.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: FERC, FCC, SEC.

Process for Developing New Rule: Agency study; and
the commission will ask for initial written comments, and
will provide the opportunity or additional comments.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Interested persons may contact the Secretary, Wash-
ington Utilities and Transportation Commission, P.O. Box
47250, 1300 South Evergreen Park Drive S.W., Olympia,
WA 98504-7250, phone (360) 664-1174, facsimile (360)
586-1150.

The commission will have provided notice of the previ-
ously-noticed workshop to companies that may be directly
affected by the changes proposed herein. In addition, the
written-comment date for such companies is extended to
Wednesday, November 27, 2002. For specific information
regarding the procedure for filing written comments and to
ensure receipt of further information concerning this rule
making, see below.

A stakeholder workshop will be held Tuesday, Novem-
ber 5, 2002, in Room 206 at the commission’s headquarters,
beginning at 9:30 a.m. until 4:30 p.m.

Electronic copies. The commission requests that com-
ments be provided in electronic format to enhance public
access, for ease of providing comments, to reduce the need
for paper copies, and to facilitate quotations from the com-
ments. Comments may be submitted by electronic mail to the
Commission’s Records Center at records@wutc.wa.gov.
Please include:

. The docket number of this proceeding (A-021178).
. The commenting party's name.
. The title and date of the comment or comments.

An alternative method for submitting comments may be
by mailing/delivering an electronic copy on a 3 1/2 inch,
IBM-formatted, high-density disk, in .pdf Adobe Acrobat
format or in Word 97 or later. Include all of the information
requested above. The commission will post on the commis-
sion's website all comments that are provided in electronic
format. The website is located at http://www.wutc.wa.gov/
021178. If you are unable to file your comments electroni-
cally or to submit them on a disk, the commission will always
accept a paper document.

Opportunity for further comment is anticipated. Infor-
mation about the schedule and other aspects of the rule mak-
ing, including comments, will be posted on the commission’s
website as it becomes available. If you wish to receive fur-
ther information on this rule making you may: (1) Call the
Commission's Records Center at (360) 664-1234; (2) e-mail
the commission at <records @ wutc.wa.gov>, or (3) mail writ-
ten comments to the address above to the attention of Carole
J. Washburn, Secretary. When contacting the commission,
please refer to Docket No. A-021178 to ensure that you are
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placed on the appropriate service list. Questions may be
addressed to Fred Ottavelli, (360) 664-1297 or e-mail at <fot-
tavel @wutc.wa.gov> or Sharyn Bate, (360) 664-1295, or e-
mail at <sbate@wutc.wa.gov>.

NOTICE

TO CONTINUE RECEIVING NOTICES AND INFORMATION
ABOUT THIS RULE MAKING — The commission wants to
ensure its mailings are sent to persons who are interested in
the topic and want to receive that information. ANY PERSON
WHO COMMENTS will continue to receive notices and infor-
mation. If you do not submit comments but wish to remain
on the mailing list for this rule making, please advise the
Records Center by any one of the following methods: (1)
Send a note with your name, address (or a copy of your mail-
ing label), and telephone and fax numbers referencing Docket
No. A-021178, and the words "Please keep me on the mailing
list"; or (2) e-mail your name, address, telephone and fax
numbers, referencing Docket No. A-021178, and the words
"Please keep me on the mailing list" to <records @wutc.wa.
gov>. Please note that all information in the mailings will be
accessible through the commission's Internet website at

<http://www.wutc.wa.gov/021178>. IF YOU DO NOT
RESPOND, YOU MAY NOT RECEIVE FURTHER MAILINGS OR
INFORMATION ABOUT THE RULE MAKING.

October 28, 2002

C. Robert Wallis

for Carole J. Washburn
Secretary

WSR 02-22-036
PREPROPOSAL STATEMENT OF INQUIRY
UNIVERSITY OF WASHINGTON
[Filed October 29, 2002, 8:44 a.m.]

Subject of Possible Rule Making: WAC 478-132-030
University calendar.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28B.20.130.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The University of Washing-
ton is considering a change to the autumn quarter calendar to
provide time at the beginning of autumn quarter for new stu-
dent orientation and additional time for grading and other
end-of-quarter activities prior to the December holidays.

The winter quarter calendar is also being considered for
modification to allow at least one day between January 1 and
the first day of the quarter.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Written comments or inquiries may be directed to
Rebecca Goodwin Deardorff, Director, Administrative Pro-
cedures Office, by one of the following routes: United States
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mail: University of Washington, 4014 University Way N.E.,

Seattle, WA 98105-6203; campus mail: Box 355509, e-mail
adminpro @u.washington.edu, fax (206) 616-6294.

October 25, 2002

Rebecca Goodwin Deardorff, Director

Administrative Procedures Office

WSR 02-22-056
WITHDRAWAL OF
PREPROPOSAL STATEMENT OF INQUIRY

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed October 31, 2002, 3:52 p.m.]

The Medical Assistance Administration (MAA) would
like to withdraw the CR-101, preproposal statement of
inquiry, filed as WSR 02-07-108, on March 20, 2002. MAA
will be filing a new CR-101 on this subject.

Brian Lindgren, Manager
Rules and Policies Assistance Unit

WSR 02-22-061
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF RETIREMENT SYSTEMS
[Filed November 1, 2002, 1:26 p.m.}

Subject of Possible Rule Making: WAC 415-108-550
Elected officials—Eligibility and application for retirement
service membership and 415-108-560 Appointed officials—
Eligibility and application for retirement service member-
ship. Amend WACs to harmonize with recent statutory
changes; make housekeeping changes as needed.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 41.50.050(5), 41.40.023, 41.40.037.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Clarification is needed
regarding the application of RCWs related to elected or
appointed officials. :

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Department staff
will work on the project, with the assistance of the Office of
the Attorney General. The public is invited and encouraged
to participate, as described below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. The Department of Retirement Systems (DRS)
encourages your active participation in the rule-making pro-
cess. Anyone interested in participating should contact the
rules coordinator, below. After the rule(s) is drafted, DRS
will file a copy with the Office of the Code Reviser with a
notice of proposed rule making, and send a copy to everyone
currently on the mailing list and anyone else who requests a
copy. For more information on how to participate, please
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contact Merry A. Kogut, Rules Coordinator, Department of
Retirement Systems, Mailstop 48380, P.O. Box 48380,
Olympia, WA 98504-8380, voice (360) 664-7291, TTY
(360) 586-5450, e-mail merryk @drs.wa.gov, fax (360) 753-
3166.

July 10, 2001
Merry A. Kogut
Rules Coordinator

WSR 02-22-071
PREPROPOSAL STATEMENT OF INQUIRY

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Medical Assistance Administration)
[Filed November 4, 2002, 11:30 a.m.]

Subject of Possible Rule Making: Amending WAC 388-
533-1000 First Steps childcare program.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.08.090, 74.09.800.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To incorporate into rule the
changes that simplify the process for First Steps childcare
providers' submission of appropriate forms and claims for
payment for providing First Steps childcare to clients’ chil-
dren. To remove children's health as one of the programs cli-
ents must be currently eligible under to receive First Steps
childcare for their children. As of October 10, 2002, the chil-
dren's health program is no longer available. Also, to ensure
consistency with other DSHS administrations' background
check policies with the background check central unit
(BCCU) and Washington State Patrol. The rule change will
ensure conformity with the list of criminal activities that dis-
qualify a person from providing First Steps childcare under
all Department of Social and Health Services (DSHS) appli-
cable programs.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: Both the Department of Health (DOH) and DSHS
administer the First Steps program. The First Steps childcare
program is located solely in DSHS's Medical Assistance
Administration (MAA). On a regular basis, MAA is in con-
tact with the team that manages the First Steps program.

Process for Developing New Rule: The department
invites the interested public to review and provide input on
the draft language of this proposed WAC amendment. Draft
material and information about how to participate are avail-
able by contacting the DSHS representative identified below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Kathy Sayre, Rules Program Manager,
Medical Assistance Administration, Mailstop 45533, Olym-
pia, WA 98504-5533, phone (360) 725-1342, fax (360) 586-
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9727, e-mail sayrek@dshs.wa.gov, TDD/TTY 1-800-848-
5429.

November 1, 2002

Brian H. Lindgren, Manager

Rules and Policies Assistance Unit

WSR 02-22-074
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed November 4, 2002, 3:46 p.m.}

Subject of Possible Rule Making: WAC 16-303-340
Seed certification fees for buckwheat, chickpea, field pea,
lentil, millet, soybean, sorghum and small grains.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 15.49.310, 15.49.370(3), and chapter 34.05
RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Proposal is in response to
industry request to increase seed certification fees within the
fiscal growth rate factor for buckwheat, chickpea, field pea,
lentil, millet, soybean, sorghum and small grains. The fee
increases will cover current costs of operating the portion of
the seed certification program delegated by the director to the
Washington Crop Improvement Association.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.
~ Process for Developing New Rule: Request from the
seed industry and the board of directors of the Washington
State Crop Improvement Association.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Graydon Robinson, Program Manager,
Washington State Department of Agriculture, Seed Program,
21 North 1st Avenue, Suite 203, Yakima, WA 98902, (509)
225-2630, fax (509) 454-4395; or Keith Pfeifer, Manager,
Washington State Crop Improvement Association, 414 South
46th Avenue, Yakima, WA 98908, (509) 966-2234, fax (509)
966-2494.

November 4, 2002
Robert W. Gore
Assistant Director

WSR 02-22-075
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed November 4, 2002, 3:46 p.m.}

Subject of Possible Rule Making: WAC 16-319-041
Application for certification of forest reproductive material.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 15.49.310, 15.49.370(3), and chapter 34.05
RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Proposal is in response to
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industry request to increase seed certification fees within the
fiscal growth rate factor for forest reproductive material. The
fee increases will cover current costs of operating the portion
of the seed certification program delegated by the director to
the Washington Crop Improvement Association.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Request from the
seed industry and the board of directors of the Washington
State Crop Improvement Association.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Graydon Robinson, Program Manager,
Washington State Department of Agriculture, Seed Program,
21 North 1st Avenue, Suite 203, Yakima, WA 98902, (509)
225-2630, fax (509) 454-4395; or Keith Pfeifer, Manager,
Washington State Crop Improvement Association, 414 South
46th Avenue, Yakima, WA 98908, (509) 966-2234, fax (509)
966-2494.

November 4, 2002
Robert W. Gore
Assistant Director

WSR 02-22-076
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed November 4, 2002, 3:47 p.m.}

Subject of Possible Rule Making: WAC 16-303-200
Seed program testing fees, 16-303-210 Fees for special seed
tests, 16-303-230 Official seed sampling or similar service,
16-303-250 Miscellaneous charges for seed services, 16-303-
300 Phytosanitary certification of seed—Fees, 16-303-310
Organization for economic cooperation and development
scheme for varietal certification (OECD) fees, 16-303-317
Annual and rough bluegrass quarantine fees, 16-303-320
Certification fees for seed certified by the department except
grasses, and 16-303-330 Certification fees for grass seed.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 15.49.310, 15.49.370(3), and chapter 34.05
RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Proposal is intended to
assure that fees charged for seed program services are suffi-
cient to recover operating costs. Seed certification fees, lab-
oratory analysis fees and miscellaneous fees for alfalfa, grass,
vegetable and other minor seed crops would be increased by
the fiscal growth factor for the fiscal year 2003.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: The fee increase pro-
posal will be developed by the WSDA seed program manager
with input from the seed industry through a Seed Program
Advisory Committee.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
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lication by contacting Graydon Robinson, Program Manager,

Washington State Department of Agriculture, Seed Program,

21 North st Avenue, Suite 203, Yakima, WA 98902, (509)
225-2630, fax (509) 454-4395.

November 4, 2002

Robert W. Gore

Assistant Director

WSR 02-22-077
WITHDRAWAL OF
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF HEALTH
[Filed November 5, 2002, 8:12 a.m.]

WITHDRAWAL OF WSR 02-07-082

The department is withdrawing the CR-101 preproposal
statement of inquiry that was filed on March 19, 2002, and
published in WSR 02-07-082. The subject of possible rule
making was "Defining the term ’agent’ of the prescriber as it
relates to who a pharmacist can accept a verbal prescription
from." After meetings with interested partes, it was decided
to withdraw the preproposal of inquiry and pursue the subject
through a best practice guideline rather than rule making.

Individuals requiring information on this subject should
contact Grant Chester, Operations Manager, Health Profes-

sions Quality Assurance, Board of Pharmacy, at (360) 236- -

4838.
M. C. Selecky
Secretary

WSR 02-22-084
PREPROPOSAL STATEMENT OF INQUIRY
SEATTLE COMMUNITY COLLEGES
[Filed November 5, 2002, 2:44 p.m.]

Subject of Possible Rule Making: Appointing authority,
board of trustees rules and regulations, rules of procedure for
contested case hearing/administrative disputes, and student
policies and procedures (chapters 132F-01, 132F-104, 132F-
108, and 132F-120 WAC). Possible replacement of chapter
132F-120 WAC with a new chapter.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28B.50.100, 28B.50.130, 28B.50.140 and/or
34.05.010(16).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Revision of these WAC
chapters is needed to update and clarify them to comply with
the state Administrative Procedure Act, and for general
housekeeping.

Other Federal and State Agencies that Regulate this Sub-
Ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Cynthia Felice, Community Resource
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Development Director, Seattle Community College District

VI, 1500 Harvard Avenue, Seattle, WA 98122-3803, phone
(206) 587-4151, fax (206) 587-3894.

November 4, 2002

Carin Weiss

Rules Coordinator

WSR 02-22-090
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed November 6, 2002, 10:05 a.m.]

Subject of Possible Rule Making: Special restrictions to
be placed upon pesticides containing the active ingredient
thiamethoxam (Actara). Restrictions may be developed for
use of this product when used to treat pome fruits.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Pesticide Control Act, chapter 15.58 RCW and the
Pesticide Application Act, chapter 17.21 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The Washington State
Department of Agriculture (WSDA) has received several
reports of bee kills that appear to be related to the use of Act-
ara (active ingredient - thiamethoxam) in pome fruits. The
label restrictions for Actara do not appear to be adequate to
prevent the occurrence of additional bee kills. Honey bees
are essential for the pollination of pome fruits and need
enhanced protection.

Note: If new rules are adopted as a result of this CR-
101 the department intends to repeal the rule when
WSDA and Syngenta have determined that existing
stocks of Actara have been exhausted.

Other Federal and State Agencies that Regulate this Sub-
Ject and the Process Coordinating the Rule with These Agen-
cies: USEPA is responsible or developing restrictions on
federal pesticide labels to protect pollinators. WSDA has
contacted USEPA regarding the adequacy of label restric-
tions for Actara, and has discussed the issue with the regis-
trant. WSDA will consider adoption of rules that restrict the
use of thiamethoxam in pome fruits if the Actara label is not
revised to provide adequate protection of pollinators. In
addition EPA has delegated WSDA Pesticide Management
Division as the state lead agency for the enforcement of pes-
ticide regulations in Washington state.

Process for Developing New Rule: WSDA is requesting
input from beekeepers, tree fruit growers, pesticide dealers
and consultants, WSU research and extension personnel, the
registrant, and all other interested parties regarding (1) the
adequacy of current Actara label restrictions to protect polli-
nators and (2) the need for WSDA to adopt rules restricting
the use of thiamethoxam in pome fruits. If the Actara label is
not revised to provide adequate protection of pollinators, then
WSDA will form an advisory committee to develop rules
restricting the use of Actara in pome fruits. Note: WSDA is
not currently considering any restrictions which would
prohibit the use of Actara, rather restrictions are being
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considered which will allow the use of Actara while at the
same time provide adequate protection for pollinators.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. For questions contact Erik Johansen, Washington
State Department of Agriculture, Pesticide Management
Division, P.O. Box 42589, Olympia, WA 98504-2589, (360)
902-2078, fax (360) 902-2093 or e-mail ejohansen@agr.wa.
gov.

Submit comments to Laurie Mauerman, Washington
State Department of Agriculture, Pesticide Management
Division, P.O. Box 42560, Olympia, WA 98504-2560, fax
(360) 902-2093, e-mail Imauerman@agr.wa.gov.

November 6, 2002

Bob Arrington
Assistant Director

WSR 02-22-091
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed November 6, 2002, 10:06 a.m.]

Subject of Possible Rule Making: Revision of WAC 16-
228-1231(2) to add pesticide products labeled only for "home
and garden aquatic use for control of mosquito larvae" to the
list of products that are exempt from "state restricted use" sta-
tus.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapters 15.58 and 17.21 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The recent discovery of
West Nile Virus (a mosquito-born disease) in Washington
and the expectation that additional discoveries will occur
next year, has caused a great deal of concern among Wash-
ington citizens. There are a number of mosquito control
products available for the homeowner to purchase at local
retail outlets, but most of these are adulticides. The preferred
method of chemical control of mosquitoes is the use of lar-
vacides. Larvacides, however, must be applied to water and,
with limited exceptions, products labeled for use in water are
"state restricted use,” requiring a license to sell, purchase and
use the product. WAC 16-228-1231(2) lists those limited
exceptions. The proposal would add products labeled only
for home and garden aquatic use for the control of mosquito
larvae as one of these exceptions. The number of products
labeled only for this use is small, primarily consisting of
products containing bacillus thuringiensis (commonly
referred to as Bt.). Nevertheless, it will give the homeowner
an added tool to control the vector for West Nile Virus.

Process for Developing New Rule: Work with interested
parties to develop specific language.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Ted Maxwell, Program Manager, Pes-
ticide Management Division, Washington State Department

WSR 02-22-093

of Agriculture, P.O. Box 42589, Olympia, WA 98504-2589,
fax (360) 902-2093, e-mail at tmaxwell @agr.wa.gov.

November 6, 2002

Bob Arrington

Assistant Director

WSR 02-22-092
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

{Filed November 6, 2002, 10:07 a.m.]

Subject of Possible Rule Making: WAC 16-231-107,
16-231-149, Restricted use pesticides—Franklin County.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapters 17.21, 15.58 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Correct errors: Areas 2B, 4
and 6 should be 2A, 4A and 6 in WAC 16-231-107. In WAC
16-231-149, Area 2 should be 2A.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: Federal Environmental Protection Agency. Coordina-
tion and communication via established procedures.

Process for Developing New Rule: Agency study; and a
rules review was conducted in accordance with the Gover-
nor's Executive Order 97-02. Results of this review will be
shared with stakeholders.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Laurie Mauerman, Washington State
Department of Agriculture, Pesticide Management Division,
P.O. Box 42560, Olympia, WA 98504-2560, e-mail Imauer-
man@agr.wa.gov, fax (360) 902-2093.

November 6, 2002
Bob Arrington
Assistant Director

WSR 02-22-093
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed November 6, 2002, 10:08 a.m.]

Subject of Possible Rule Making: Chapter 16-228
WAC, General pesticide rules, modify; add WAC 16-219-
010 (Ziram on Bosc pears) to chapter 16-228 WAC; repeal
WAC 16-219-016 (Phosdrin); and repeal WAC 16-230-250
through 16-230-290 (Microencapsulated methy! parathion).

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapters 17.21, 15.58 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The department has con-
ducted a review of the above rule under the provisions of the
Governor's Executive Order 97-02.

Minor modifications to the rule include: Updating lan-
guage and grammar, modify format of section headings, clar-
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ify wording and correct spelling and condense or repeal rules
(methyl parathion, thallium, phosdrin).

More substantive changes include: Combining rules for
dealer record-keeping requirements, changing the license
expiration date for consultants, recognizing Canadian certifi-
cation, prohibit airblast and aerial applications under certain
conditions, expand EUP registration, add federal 2(ee) lan-
guage to state rules and modify record-keeping forms.

Other Federal and State Agencies that Regulate this Sub-
Ject and the Process Coordinating the Rule with These Agen-
cies: Federal Environmental Protection Agency. Coordina-
tion and communication via established procedures.

Process for Developing New Rule: Agency study; and a
rules review was conducted in accordance with the Gover-
nor’s Executive Order 97-02. Results of this review will be
shared with representatives of the rule stakeholders for input.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Laurie Mauerman, Washington State
Department of Agriculture, Pesticide Management Division,
P.O. Box 42560, Olympia, WA 98504-2560, e-mail Imauer-
man@agr.wa.gov, fax (360) 902-2093.

November 6, 2002
Bob Arrington
Assistant Director

WSR 02-22-094
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

(Pesticide Management Division)
[Filed November 6, 2002, 10:09 a.m.)

Subject of Possible Rule Making: Rules relating to com-
mercial feeds and processed animal waste products, WAC
16-200-750 through 16-200-950.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 15.53 RCW, Washington Commercial Feed
Law and chapter 34.05 RCW, Administrative Procedure Act.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: As part of the department’s
Executive Order 97-02 rule review process, WAC 16-200-
750 through 16-200-950 have been reviewed and will be
rewritten in 2 new WAC chapter (chapter 16-250 WAC,
Commercial feed rules) that specifically addresses the needs
of the commercial feed industry. This new chapter will:

. Be written in a clear and readable style allowing users
to more easily understand and use WSDA commercial
feed rules.

. Reflect current commercial feed industry practices.

. Increase the safety of commercial animal feed by incor-

porating applicable sections of Part 589.2000 of Title
21 of the Code of Federal Regulations (Animal proteins
prohibited in ruminant feed).

. Increase the free flow of trade between Washington
state and many other states by incorporating applicable
parts of the Association of American Feed Control
Officials (AAFCO) model regulations.
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Other Federal and State Agencies that Regulate this Sub-
Ject and the Process Coordinating the Rule with These Agen-
cies: The United States Food and Drug Administration
(FDA) also has responsibility for regulating certain aspects of
animal feed. The regional FDA office will be supplied with
copies of the proposed rule changes for review and comment.

Process for Developing New Rule: The department's
feed advisory committee, American Feed Industry Associa-
tion (AFIA), National Grain and Feed Association (NGFA),
Pet Food Institute (PFI) and FDA representatives have com-
mented on the feed rule. Their comments are being incorpo-
rated into the draft rules. The department will make copies of
the draft rules available for review and comment to the busi-
nesses regulated by them. Finally, members of the public and

affected businesses will have an opportunity to comment on .

the proposed rules at the public hearing and during the public
comment period.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Ali Kashani, Assistant Program Man-
ager, Feed and Fertilizer Program, phone (360) 902-2028, e-
mail akashani @agr.wa.gov; or Neil Lanning, Feed Specialist,
phone (360) 902-2052, e-mail nlanning@agr.wa.gov;
address and fax for both: Pesticide Management Division,
Department of Agriculture, P.O. Box 42589, Olympia, WA
98504-2589, fax (360) 902-2093.

November 6, 2002
Bob Arrington
Assistant Director

WSR 02-22-095
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed November 6, 2002, 10:14 a.m.)

Subject of Possible Rule Making: Commercial fishing
rules.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.047.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: A spawning season fishery
on herring is developing and rules are needed to conserve the
herring resource.

Other Federal and State Agencies that Regulate this Sub-
Ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Lew Atkins, Fish Program, Assistant
Director, 600 Capitol Way North, Olympia, WA 98501-
1091, phone (360) 902-2651. Contact by December 31,
2002, expected proposal filing January 2, 2003.

November 6, 2002
Evan Jacoby

Rules Coordinator
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WSR 02-22-096
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed November 6, 2002, 10:17 a.m.]

Subject of Possible Rule Making: Game management
units and boundary descriptions; special closures and firearm
restriction areas; game farms and shooting preserves; release
and possession of wildlife; rock dove classification; shooting
hours.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.047,77.12.020, 77.12.570.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Provide recreational oppor-
tunity. :

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Dave Brittell, Assistant Director, Wild-
life Program, 600 Capitol Way North, Olympia, WA 98501-
1091, phone (360) 902-2504. Contact by December 18,
2002, rule proposal filing expected to be January 2, 2003.

November 5, 2002

Evan Jacoby
Rules Coordinator

WSR 02-22-097
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed November 6, 2002, 10:17 a.m.]

Subject of Possible Rule Making: Commercial fishing
gear rules.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.047.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Purse seine minimum mesh
size differs between Alaska and Washington. Dual-licensed
fishers may need additional nets to participate in the Wash-
ington fishery. A proposal to reduce the minimum size as
part of the North of Falcon rule adoption was contested and
commission action is needed if such a change is to be made.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Lew Atkins, Fish Program, Assistant
Director, 600 Capitol Way North, Olympia, WA 98501-

WSR 02-22-099

1091, phone (360) 902-2651. Contact by December 31,
2002, expected proposal filing January 2, 2002 [2003].

November 5, 2002

Evan Jacoby

Rules Coordinator

WSR 02-22-098
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed November 6, 2002, 10:18 a.m.]

Subject of Possible Rule Making: Commercial fishing
rules.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.047.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Certain coastal bottom fish
stocks need protection from by-catch in the shrimp trawl fish-
ery. Implementation of fin fish excluder devices will assist in
protection of these stocks.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Lew Atkins, Fish Program, Assistant
Director, 600 Capitol Way North, Olympia, WA 98501-
1091, phone (360) 902-2651. Contact by December 31,
2002, expected proposal filing January 2, 2002 [2003].

November 5, 2002
Evan Jacoby
Rules Coordinator

WSR 02-22-099
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed November 6, 2002, 10:19 a.m.]

Subject of Possible Rule Making: Commercial fishing
rules.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.047.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Walleye pollock are a spe-
cies taken in midwater trawl. Although they may be season-
ally abundant, the fishery has an impact on the Pacific whit-
ing stocks in coastal waters. Rules are needed to allow for
pollock fishery while protecting whiting.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Preproposal
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Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Lew Atkins, Fish Program, Assistant
Director, 600 Capitol Way North, Olympia, WA 98501-
1091, phone (360) 902-2651. Contact by December 31,
2002, expected proposal filing January 2, 2002 [2003].

November 5, 2002
Evan Jacoby
Rules Coordinator

WSR 02-22-100
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed November 6, 2002, 10:20 a.m.]

Subject of Possible Rule Making: Commercial fishing
rules.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.047.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The abundance of dogfish
shark in Washington waters is declining, as evidenced by
declining landings. Modification of existing rules is needed
to conserve the dogfish shark resource.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Lew Atkins, Fish Program, Assistant
Director, 600 Capitol Way North, Olympia, WA 98501-
1091, phone (360) 902-2651. Contact by December 31,
2002, expected proposal filing January 2, 2002 [2003].

November 5, 2002
Evan Jacoby

Rules Coordinator

WSR 02-22-101
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed November 6, 2002, 10:22 a.m.]

Subject of Possible Rule Making: Commercial fishing
rules.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.047, 77.50.040.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The department is mandated
to define geographical boundaries in the Columbia River trib-
utaries to ensure recreational fisheries in the tributaries are
not impacted by Columbia River commercial fisheries.

Preproposal
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Other Federal and State Agencies that Regulate this Sub-
Ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt

the new rule and formulation of the proposed rule before pub-

lication by contacting Lew Atkins, Fish Program, Assistant

Director, 600 Capitol Way North, Olympia, WA 98501-

1091, phone (360) 902-2651. Contact by December 31,
2002, expected proposal filing January 2, 2002 [2003].

November 5, 2002

Evan Jacoby

Rules Coordinator

WSR 02-22-102
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
{Filed November 6, 2002, 10:23 a.m.]

Subject of Possible Rule Making: Commercial fishing
rules.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.047, 77.50.040.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Accounting of salmon har-
vest requires knowledge of all fish removed from the
resource. The current rule disallowing sale of chum salmon
eggs without the salmon carcass may need modification to
include other species or geographical areas.

Other Federal and State Agencies that Regulate this Sub-
Ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Lew Atkins, Fish Program, Assistant
Director, 600 Capitol Way North, Olympia, WA 98501-
1091, phone (360) 902-2651. Contact by December 31,
2002, expected proposal filing January 2, 2002 [2003].

November 5, 2002
Evan Jacoby
Rules Coordinator

WSR 02-22-103
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed November 6, 2002, 10:24 a.m.]

Subject of Possible Rule Making: Invasive aquatic spe-
cies.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.047.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Addition of species and
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infested waters will reduce the impact of invasive aquatic
species.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The Department of Agriculture regulates aquatic plants
and will be consulted through the Aquatic Nuisance Species
Committee.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Lew Atkins, Fish Program, Assistant
Director, 600 Capitol Way North, Olympia, WA 98501-
1091, phone (360) 902-2651. Contact by December 31,
2002, expected proposal filing January 2, 2002 [2003].

November 5, 2002

Evan Jacoby
Rules Coordinator

WSR 02-22-104
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed November 6, 2002, 10:26 a.m.]

Subject of Possible Rule Making: Commercial fishing
rules.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.047.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Puget Sound state/tribal
shellfish management plans require additional logbook detail
which has been instituted by emergency rule. Making these
requirements permanent will reduce rule making. In-season
shrimp management is overly complex because of the lack of
uniformity in management area descriptions. Redescribing
the management areas will simplify the rules.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Lew Atkins, Fish Program, Assistant
Director, 600 Capitol Way North, Olympia, WA 98501-
1091, phone (360) 902-2651. Contact by December 31,
2002, expected proposal filing January 2, 2002 [2003].

November 5, 2002

Evan Jacoby
Rules Coordinator

WSR 02-22-105

WSR 02-22-105
PREPROPOSAL STATEMENT OF INQUIRY
ENERGY FACILITY SITE
EVALUATION COUNCIL
[Filed November 6, 2002, 10:32 a.m.]

Subject of Possible Rule Making: Update of Energy
Facility Site Evaluation Council (EFSEC) air rules (chapter
463-39 WAC) to be consistent with ecology’s new source
review (NSR) and prevention of significant deterioration
(PSD) programs for air emissions. Clarification of the
appeals process for permits issued under chapter 463-39
WAC. This rule-making process is separate, and not linked
to EFSEC’s rule adoption process regarding "standards” for
combustion turbine projects.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 80.50.040 (1) and (12).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: EFSEC proposes to readopt
by reference portions of, or adopt new section of chapters
173-400, 173-401, 173-406, and 173-460 WAC promulgated
by the Department of Ecology to comply with the state and
federal Clean Air Acts and the requirements of the state
implementation plan (SIP). Adoption of these rules is
required for EFSEC to retain and exercise its delegated
authority from the United States Environmental Protection
Agency (EPA) to implement state and federal NSR and PSD
regulations for facilities under EFSEC jurisdiction. Readop-
tion by reference is also required to allow EFSEC to partici-
pate in Washington state’s requests to EPA for SIP approval,
allowing full implementation of the NSR and PSD programs
by ecology, EFSEC, and local air authorities. Changes to the
language describing the appeals process for permits issued
under chapter 463-39 WAC is needed for clarity.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The Department of Ecology, EFSEC and local air
authorities will submit a state package to the United States
Environmental Protection Agency requesting SIP approval.
Each agency must demonstrate ability to implement the fed-
eral NSR and PSD programs prior to EPA approving the
state’s SIP. These agencies are coordinating their rule adopt-
ing to ensure statewide consistency.

Process for Developing New Rule: EFSEC is coordinat-
ing development of its draft rules with ecology and EPA.
EFSEC will discuss this rule-making activity at regular
EFSEC meetings. EFSEC will issue notices to its interested
person mailing list and rule-making lists, and will hold a pub-
lic hearing prior to adoption.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. EFSEC will distribute this information through sur-
face mail and e-mail to persons on EFSEC mail lists. To be
added to these lists, interested persons should send a request
to efsec@ep.cted.wa.gov or call (360) 956-2121 stating they
wish to be placed on rule-making surface or e-mail lists.

EFSEC will also discuss draft and proposed rules at its
executive committee meetings and regular monthly meetings
that are open to the public. For dates and locations go to
http://www.efsec.wa.gov/meet.html or call (360) 956-2121.

Preproposal
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For specific information regarding these rules contact
Irina Makarow at (360) 956-2047 or irinam @ep.cted.wa.gov.
November 6, 2002

Allen J. Fiksdal

EFSEC Manager

—
=
[
[—]
[— 9
[—]
-4
[- 9
ke
-
(-

Preproposal [12]



Washington State Register, Issue 02-22

WSR 02-22-009
PROPOSED RULES
DEPARTMENT OF REVENUE
[Filed October 25, 2002, 2:09 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 02-
13-081.

Title of Rule: WAC 458-20-185 Tax on tobacco prod-
ucts.

Purpose: To provide guidance to taxpayers necessary to
meet the requirements set forth in chapter 82.26 RCW, Tax
on tobacco products.

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Statute Being Implemented: Chapter 82.26 RCW.

Summary: This rule explains the provisions of chapter
82.26 RCW, Tax on tobacco products. The rule identifies
distributors who must pay the tax, the imposition of the tax,
applicable penalties, the books and records that must be kept,
and when a credit for previously paid tax may be taken.

Reasons Supporting Proposal: To amend the current rule
to reflect changes to the law pursuant to Initiative 773, chap-
ter 325, Laws of 2002, and chapter 420, Laws of 1997.

Name of Agency Personnel Responsible for Drafting:
Anne Solwick, 1025 Union Avenue S.E., Suite #400, Olym-
pia, WA, (360) 570-6129; Implementation: Alan R. Lynn,
1025 Union Avenue S.E., Suite #400, Olympia, WA, (360)
570-6125; and Enforcement: Ron Yamamoto, 2735 Harrison
N.W., Building 4, Olympia, WA, (360) 753-2871.

Name of Proponent: Department of Revenue, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Chapter 82.26 RCW imposes the tobacco products
tax upon distributors of tobacco products. The rule provides
pertinent definitions; explains the measure and imposition of
the tax; advises taxpayers of their record-keeping obligations;
explains penalties applicable to persons who make retail sales
of tobacco products and who are also distributors who must
pay the tax; and explains available tax credits. The purpose
of the rule is to provide guidance to those required to pay the
tobacco products tax. The effect of the rule is that those
required to pay the tobacco products tax will have a reference
to assist them in complying with the law. .

The department is proposing amendments to this rule to
incorporate provisions of chapter 325, Laws of 2002. This
legislation amended chapter 82.26 RCW by adding defini-
tions and adding a new category of person who as a distribu-
tor must under certain circumstances pay the tax. Legislative
changes are further reflected in the proposed rule’s explana-
tion of the imposition of the tax and the penalties that may be
applicable for failure to pay the tax.

Additional proposed changes include the following:

The definition of the tax base, "wholesale sales price,”
includes language from United States Tobacco Sales
and Marketing Company v. Department of Revenue, 96
Wn.App.932, 982 P.2d 652 (1999).

WSR 02-22-009

. A clarification of when a tax credit for previously taxed
product may or may not be taken.

. An explanation of the record-keeping requirements
imposed on persons who handle tobacco.

. The addition of a section on enforcement consistent

with 1997 legislative changes and the striking of out-
dated and/or unnecessary information.

Proposal Changes the Following Existing Rules: This
proposal is to amend WAC 458-20-185 as explained above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement is not required because the rule and
the amendments do not impose any requirements or burdens
upon small business that are not already required by statute.

RCW 34.05.328 does not apply to this rule adoption.
This is an interpretive rule as defined in RCW 34.05.328.

Hearing Location: Capitol Plaza Building, 4th Floor
Large Conference Room, 1025 Union Avenue S.E., Olympia,
WA, on December 10, 2002, at 9:30 a.m.

Assistance for Persons with Disabilities: Contact Sandy
Davis no later than ten days before the hearing date, TTY 1-
800-451-7985 or (360) 570-6175.

Submit Written Comments to: Anne Solwick, Depart-
ment of Revenue, P.O. Box 47467, Olympia, WA 98504-
7467, fax (360) 664-0693, e-mail annes @dor.wa.gov, by
December 10, 2002.

Date of Intended Adoption: December 17, 2002.

Qctober 25, 2002

Alan R. Lynn

Rules Coordinator

Legislation and Policy Division

AMENDATORY SECTION (Amending WSR 94-10-061,
filed 5/3/94, effective 6/3/94)

WAC 458-20-185 Tax on tobacco products. (1) Intro-
duction. This ((seetior)) rule explains the tax liabilities of
persons engaged in business as a retailer, distributor or sub-
jobber of tobacco products. ((f-addresses-only-these-taxes

i i -)) The tax on
tobacco products is in addition to all other taxes owed. For
example, retailers, distributors, and subjobbers are liable for
business and occupation tax on their retailing or wholesaling
activities, use tax on tobacco products distributed as samples,

and litter tax on the value of the tobacco products. See WAC
458-20-186 for tax liabilities associated with taxes which
apply exclusively to cigarettes.

(2) Definitions. The following definitions apply to this
rule.

(a) "Tobacco products” means all tobacco products
except cigarettes as defined in RCW 82.24.010. The term
includes;

(i) Cigars, cheroots, stogies, and periques;

(ii) Granulated, plug cut, crimp cut, ready rubbed ((ef)),
and other smoking tobacco; -

(iii)_Snuff, snuff flour, cavendish, plug((s)) and twist
tobacco, fine-cut, ((e)) and other chewing tobaccos; and

(iv) Shorts, refuse scraps, clippings, cuttings((;)) and
sweepings of tobacco, ((ef)) and other kinds ((e)) and forms

Proposed
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of tobacco, prepared in such manner as to be suitable for

chewing or smoking in a pipe or otherwise, or both for chew-

Washington State Register, Issue 02-22

company, business trust. municipal corporation, the state and
its departments and institutions, political subdivision of the

ing and smoking.

(b) "Manufacturer” means a person who manufactures

state of Washington, corporation, limited liability company,
association, society, or any group of individuals acting as a

and sells tobacco products.

(c) "Distributor” means;

(1) Any person engaged in the business of selling tobacco
products in this state who brings, or causes to be brought, into
this state from without the state any tobacco products for
sale(G-e¥)):

(i) Any person who makes, manufactures, or fabricates
tobacco products in this state for sale in this state((;ef));

(i) Any person engaged in the business of selling
tobacco products without this state who ships or transports
tobacco products to retailers in this state, to be sold by those
retailers; or

(iv) Any person engaged in the business of selling

tobacco products in this state who handles for sale any
tobacco products that are within this state but upon which tax
has not been imposed.

((¢e)) (d) "Subjobber” means any person, other than a
tobacco manufacturer or distributor, who buys tobacco prod-
ucts from a distributor and sells them to persons other than
the ultimate consumers.

((¢d) (&) "Retailer” means any person engaged in the
business of selling tobacco products to ultimate consumers.

(D) "Sale" means any transfer, exchange, or barter, in any
manner or by any means whatsoever, for a consideration, and
includes and means all sales made by any person ((for-a-eon-
sideration)). It includes all gifts by persons engaged in the
business of selling tobacco products, for advertising, as a
means of evading the provisions of chapter 82.26 RCW. or
for any other purposes whatsoever.

((¢e3)) (g) "Wholesale sales price” means the established
((menufacturer’s)) price for which a_manufacturer sells
tobacco product to the distributor, exclusive of any discount
or other reduction.

((6))) (i) A wholesale sales price that is an established
price must reflect the fair market value of the tobacco prod-
ucts. In the case of affiliated companies which buy and sell
from each other. the wholesale sales price must be the fair
market value rather than the manufacturer’ price to its affili-
ate.

(ii) The phrase "discount or other reduction” includes
any reduction from the established wholesale sales price
made to a specific customer or class of customers.

(h) "Business" means any trade, occupation, activity, or
enterprise engaged in for the purpose of selling or distribut-
ing tobacco products in this state.

(1) "Place of business" means any place where tobacco
products_are sold or where tobacco products are manufac-
tured, stored. or kept for the purpose of sale or consumption,
including any vessel, vehicle, airplane, train, or vending
machine.

(1) "Retail outlet" means each place of business from

unit, whether mutual, cooperative, fraternal, nonprofit, or

otherwise. The term excludes any person immune from state
taxation, including the United States or its instrumentalities,
and federally recognized Indian tribes and enrolled tribal
members, conducting business within Indian country.

(m) "Indian country"” means the same as defined in WAC
458-20-192.

(3) ((Nature)) Rate and measure of tax. The Wash-
ington state tobacco products tax is an excise tax levied on
((the-value-of)) the wholesale sales price on all tobacco prod-
ucts sold, used, consumed, handled, or distributed within the
state((D).((})

The rate of tax is a combination of statutory percentage
rates found in RCW 82.26.020 ((and)), 82.26.025, and
82.26.028. ((Charts—with-eusrent-rates-are-available-from-the
speetal-programs-divisionat-the-department-ofrevenne—The
bri bet hes b A 4 I
state-tobaceo-produets-forsale—(4))) The total current rate of
tax is shown on the current combined excise tax return.

(4) Imposition of tax. The tax is imposed once on all
tobacco products sold, used. consumed, handled, or distrib-

uted within this state.

(a) When tax is imposed, The tax is imposed at the time

the distributor:

(i) Brings, or causes to be brought, into this state from
without the state tobacco products for sale; or

(ii) Makes. manufacturers, or fabricates tobacco prod-
ucts in this state for sale in this state; or

(iii) Ships or transports tobacco products to retailers in

this state, to be sold by those retailers; or

(iv) Handles for sale any tobacco products that are within
this state but upon which tax has not been imposed. For
example, a retailer with a place of business in this state pur-
chases for sale tobacco products from an enrolled tribal mem-
ber of a federally recognized tribe located within Indian
country. Because the tax was not imposed on the enrolled
tribal member, the retailer must pay the tax.

(b) Additional occasion when tax may be imposed.
Any retailer who fails to keep invoices as required under
chapter 82.32 RCW and which invoices do not conform to
the requirements set forth in subsection (5)(b) of this rule is
liable for the tax on any uninvoiced tobacco product which
that retailer handles for sale.

(c) When an out-of-state person is a distributor who
must pay the tax. Except as provided in (c)(ii) below, a per-
son located out-of-state who is selling tobacco_products to
Washington wholesalers from a stock of goods located out-

side this state is not a distributor and therefore is not liable for
the tax.

which tobacco products are sold to consumers.
(k) "Department” means the department of revenue.

(1) "Person” means any individual, receiver, administra-
tor, executor, assignee, trustee in bankruptcy, trust, estate,
firm, copartnership, joint venture, club, company, joint stock

Proposed

(i) A person located out-of-state who is selling and ship-
ping tobacco products to Washington retailers from an out-

of-state stock of goods is a distributor and is subject to the
tax. If the out-of-state person is not required to register and

pay taxes in Washington, the retailers to whom it sells must
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pay the tax. However, such out-of-state persons may elect to
register with the state and pay the tax.

(ii) A person located outside Washington must pay the
tax when distributing samples into this state.

(5) Books and records. Since the tobacco products tax is
paid on returns as computed by the taxpayer rather than by
affixing of stamps or decals, the law contains stringent provi-
sions requiring that accurate and complete records be main-
tained ((and-preservedforfive-years-for-examination-by-the
department-of-revenue))._The records must include all perti-
nent papers and documents relating to the purchase, sale, or
disposition of tobacco products and must be kept for a period
of at least five years after the date of the document or the date
of the entry appearing in the records.

(a) Distributors. Distributors must keep at each regis-
tered place of business complete and accurate records for that
place of business. The records to be kept by distributors
include itemized invoices of tobacco products held, pur-
chased, manufactured, brought in or caused to be brought in
from without the state or shipped or transported to retailers in
this state, and of all sales ((& i .
addressesy)) of tobacco products except retail

sales. ((AH

The itemized invoice for each purchase or sale must be legi-
ble and must show the seller’s name and address, the pur-
chaser’s name and address. the date of sale, and all prices and

discounts. Itemized invoices must be preserved for five years
from the date of sale.

(b) Retailers and subjobbers. Retailers and subjobbers
must secure ((and-retainlegible-and)) itemized invoices of all
tobacco products purchased((-shewingname-and-address-of
the-selerand-the-date-of-purehase)). The itemized invoice for

each purchase must be legible and must show the seller’s
name and address, the purchaser’s name and address, the date
of sale, and all prices and discounts. Itemized invoices must
be preserved for five years from the date of sale.

(c) Warehouses. Records of all deliveries or shipments
(including ownership, quantities) of tobacco products from
any public warehouse of first destination in this state must be
kept by the warehouse.

((65))) (6) Nonpayment of tax by retailers. If the

department finds that any nonpayment of tax by the retailer

was willful, penalties and interest shall be assessed in accor-
dance with chapter 82.32 RCW. In the case of a second or

plural nonpayment of tax by the retailer, penalties and inter-
est will be assessed in accordance with chapter 82.32 RCW
without regard to willfulness.

(a) Example. In the course of an audit of Retailer, the
department determines that on several occasions Retailer

failed to pay the tax. The department does not find the non-
payment to be willful. Retailer owes the tax due on all occa-

sions of nonpayment and the penalties and interest is assessed

on all but the first occasion of nonpayment. A few years later

Retailer is audited again. The department finds one occasion
of nonpayment of tax. In addition to the tax due, penalties

and interest will be assessed in accordance with chapter 82.32
RCW.

(3]
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(b) Example. In the course of an audit of Retailer #2. the
department determines that on several occasions Retailer #2

failed to pay the tax. The department determines that the
nonpayment of tax was willful. In addition to the tax due on
all occasions of nonpayment, Retailer #2 owes penalties and
interest on all occasions.

(7) Reports and returns. The tax is reported on the
combined excise tax return((-FermREV-46-2466;)) to be
filed according to the reporting frequency assigned by the
department. Detailed instructions for preparation of these
returns may be secured from the department.

Out-of -state wholesalers or distributors selling directly
to retailers in Washington should apply for a certificate of
registration, and the department will furnish returns for
reporting the tax.

((€6))) Retailers, distributors, and subjobbers may be

required to file a report with the department in compliance
with the provisions of the National Uniform Tobacco Settle-

ment when purchasing tobacco products from certain manu-
facturers. Please see WAC 458-20-264 and chapter 70.157
RCW.

(8) Interstate sales and sales to U.S. The tax does not
apply to tobacco products sold to federal government agen-
cies, nor to deliveries to retailers or wholesalers outside the
state for resale by such retailers or wholesalers, and a credit
may be taken for the amount of tobacco products tax previ-
ously paid on such products. RCW 82.26.110. The credit is
not available for sales made for delivery outside this state
other than sales for resale to retailers or wholesalers. For
example, no credit may be taken for a sale of tobacco prod-
ucts delivered to a consumer outside the state.

((ED)) (9) Returned or destroyed goods. A credit may
also be taken for tobacco products destroyed or returned to
the manufacturer on which tax was previously paid((-but

hick ] " Laimed ]
nied-by)). Taxpayers must retain in their records appropriate
affidavits or certificates conforming to those illustrated
below:

(a) Certificate of taxpayer.

Claim for Credit on Tobacco Products
Tax Merchandise Destroyed

The undersigned certifies under penalty of perjury under the
laws of the state of Washington that the following is true and
correct to the best of his/her knowledge:

That he/she is __(Title) of the _ (Business Name) , a dealer
in tobacco products; that the dealer has destroyed merchan-
dise unfit for sale, said tobacco products having a wholesale
sales price of $ ; that tobacco tax had been paid on
such tobacco products; that the tobacco products were
destroyed in the following manner and in the presence of an
authorized agent of the department of revenue:

Proposed
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Attested to: By. ..o
Signature of Taxpayer or
Authorized Representative.

Dealer
Address of Dealer
APPROVED:
Authorized Agent of
Department of Revenue of the
State of Washington.

(b) Certificate of manufacturer.

Claim for Credit on Tobacco Products
Tax Merchandise Returned:

The undersigned certifies under penalty of perjury under the
laws of the state of Washington that the following is true and
correct to the best of his/her knowledge:

That he/she is _(Title) of the __(Business Name) , a man-
ufacturer of tobacco products; that the manufacturer has
received from _ (Dealer) ,_ (Address) ,adealer in tobacco
products within the State of Washington, certain tobacco
products which were unfit for sale, the tobacco products hav-
ing a wholesale sales priceof $....... ; that the tobacco
products were destroyed in the following manner:

(Indicate date and manner of destruction)

Credit issued on Memo No.
credit approved by:

Signature of Taxpayer or
Authorized Representative
on behalf of the Department
of Revenue - State of
Washington

Address

(10) Enforcement. Pursuant to RCW 82.26.121 and
66.44.010, enforcement officers of the liquor control board
may enforce all provisions of the law with respect to the tax
on tobacco products. Retailers, distributors, and subjobbers
must allow department personnel and enforcement officers of
the liquor control board free access to their premises at any
time during regular business hours to inspect the tobacco
products contained in the premises and to examine the books
and records of the business. Failure to allow free access or to
hinder or interfere with department personnel and/or enforce-
ment officers of the liquor control board may result in_the
revocation of the business license.
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WSR 02-22-028
PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed October 28, 2002, 2:59 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 01-
20-091.

Title of Rule: Chapter 296-14 WAC, Industrial insur-
ance (wage calculation).

Purpose: The purpose of the rules is to provide the meth-
ods and factors used in calculating the wage for injured work-
ers and crime victims.

Other Identifying Information: New sections:

WAC 296-14-520 Why is it important to establish the
worker’s monthly wage?

. Provides basis for establishing a worker's wage.
WAC 296-14-522 What does the term 'wages"
mean?

. Provides definition of wages.

WAC 296-14-524 How do I determine whether an
employer provided benefit qualifies as "'consideration of
like nature" to board, housing and fuel?

. Provides guidelines to determine if an employer pro-
vided benefit qualifies as "consideration of like nature"
to board, housing and fuel under the supreme court rul-
ing in Cockle.

WAC 296-14-526 Is the value of "consideration of
like nature’ always included in determining the worker’s
compensation?

. Implements the supreme court's Cockle decision, for
determining when the value of "consideration of like
nature” should be included in the worker's monthly
wages under RCW 51.08.178.

WAC 296-14-528 How do I determine the value of a
benefit that qualifies as "consideration of like nature"?

. Implements the supreme court's Cockle ruling for
determining the value of "consideration of like nature."

WAC 296-14-530 Is overtime considered in calculat-
ing the worker’s monthly wage?

J Explains how overtime is taken into consideration
under RCW 51.08.178 (1) and (2).

Statutory Authority for Adoption:
51.04.020.

Statute Being Implemented: RCW 51.08.178.

Summary: In Cockle v. Dep't of Labor & Indus., 142
Wn.2d 801, 16 P.3d 583 (2001) the supreme court ruled that
core, nonfringe benefits that are critical to protecting the
worker's basic health and survival at the time of injury must
be included in the monthly wages of an industrially injured or
ill worker under RCW 51.08.178. The proposed rules set
forth the department's interpretation of RCW 51.08.178 and
the manner by which it will implement the supreme court's
decision in Cockle.

Name of Agency Personnel Responsible for Drafting:
Valerie Grimm, Tumwater, Washington, (360) 902-5005;

RCW 51.04.010,
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Implementation and Enforcement: Georgia Moran/George
Pickett, Tumwater, Washington/Olympia, Washington, 902-
4300/902-6907.

Name of Proponent: Department of Labor and Indus-
tries, governmental.

Rule is necessary because of state court decision, Cockle
v. Dept. of Labor & Indus., 142 Wn.2d 801, 16 P.3d 583
(2001).

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed rules implement RCW 51.08.178(1)
and the supreme court ruling in Cockle v. Dept. of Labor &
Indus., 142 Wn.2d 801, 16 P.3d 583 (2001). The court ruled
an employer’s contribution to core, nonfringe benefits that are
objectively critical to protecting the worker’s basic health and
survival at the time of injury or disease manifestation are
"consideration of like nature" to board, housing and fuel. The
proposed rules are intended to clarify which employer paid
benefits may be included in the worker’s wage and improve
the public’s understanding of the supreme court decision.
The purpose of the proposed rules is to ensure consistent, fair,
and reasonable calculation of an injured worker’s or crime
victim’s monthly wage.

Proposal does not change existing rules.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The Washington state
supreme court’s holding in Cockle v. Dept. of Labor & Indus.,
142 Wn.2d 801, 16 P.3d 583 (2001) altered the manner in
which the department and self-insured employers interpreted
and applied RCW 51.08.178. The proposed rules simply
implement the supreme court’s decision in Cockle. In all
other respects, the proposed rules codify the department’s
longstanding interpretation and implementation of RCW
51.08.178.

RCW 34.05.328 applies to this rule adoption. Currently
no rules exist to establish the methods and factors used in
determining a worker’s wage at the time of injury or on the
date of disease manifestation.

Hearing Location: Department of Labor and Industries,
Tukwila Office, 12806 Gateway Drive, Seattle, WA 98166-
1050, on December 11, 2002, at 10:00 a.m.; and at the
Department of Labor and Industries, 7273 Linderson Way
S.W., Tumwater, WA 98504, on December 16, 2002, at
10:00 a.m.

Assistance for Persons with Disabilities: Contact Vale-
rie Grimm by phone (360) 902-5005 or fax (360) 902-4960,
TDD 1-800-833-6388.

Submit Written Comments to: Department of Labor and
Industries, Valerie Grimm, P.O. Box 44208, Olympia, WA
98504-4208, fax (360) 902-4960, by December 24, 2002.

Date of Intended Adoption: March 19, 2003.

October 28, 2002
Gary Moore
Director

NEW SECTION

WAC 296-14-520 Why is it important to establish the
worker’s monthly wage? The department or self-insurer is
required to establish a monthly wage that fairly and reason-

WSR 02-22-028

ably reflects workers’ lost wages from all employment at the
time of injury or date of disease manifestation. This monthly
wage, which is calculated using the formulas in RCW
51.08.178, represents the worker’s lost earning capacity. This
monthly wage is used to calculate the rate of the worker’s
total disability compensation or beneficiary’s survivor bene-
fits under Washington’s Industrial Insurance Act.

NEW SECTION

WAC 296-14-522 What does the term "wages"
mean? The term "wages" is defined as:

(1) The gross cash wages paid by the employer for ser-
vices performed. "Cash wages" means payment in cash, by
check, by electronic transfer or by other means made directly
to the worker before any mandatory deductions required by
state or federal law. Tips are also considered wages but only
to the extent they are reported to the employer for federal
income tax purposes.

(2) Bonuses paid by the employer of record as part of the
employment contract in the twelve months immediately pre-
ceding the injury or date of disease manifestation.

(3) The reasonable value of board, housing, fuel and
other consideration of like nature received from the employer
at the time of injury or on the date of disease manifestation
that are part of the contract of hire.

Exception: Payments for items other than board, housing, fuel or
other consideration of like nature made by the
employer to a trust fund or other entity for fringe ben-
efits do not constitute wages.

NEW SECTION

WAC 296-14-524 How do I determine whether an
employer provided benefit qualifies as "consideration of
like nature' to board, housing and fuel? To qualify as
"consideration of like nature" the employer provided benefit
must meet all of the following elements:

(1) The benefit must be objectively critical to protecting
the worker’s basic health and survival at the time of injury or
date of disease manifestation.

(a) The benefit must be one that provides a necessity of
life at the time of injury or date of disease manifestation with-
out which employees cannot survive a period of even tempo-
rary disability.

(b) This is not a subjective determination. The benefit
must be one that virtually all employees in all employment
typically use to protect their immediate health and survival
while employed.

(c) The benefit itself must be critical to protecting the
employee’s immediate health and survival. The fact that a
benefit has a cash value that can be assigned, transferred, or
"cashed out” by an employee and used to meet one or more of
the employee’s basic needs is not sufficient to satisfy this ele-
ment.

(2) The benefit must be readily identifiable. The general
terms and extent of the benefit must be established through
the employer’s written policies, or the written or verbal
employment contract between the employer and worker (for
example, a collective bargaining agreement that requires the
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employer to pay a certain sum for the employee’s health
insurance).

(3) The monthly amount paid by the employer for the
benefit must be reasonably calculable (for example, as part of
the employment contract, the employer agrees to pay three
dollars for each hour worked by the employee for that per-
son’s health insurance).

Examples of benefits that qualify as "consideration of
like nature” are medical, dental and vision insurance pro-
vided by the employer.

Examples of benefits that do not qualify as "consider-
ation of like nature” are retirement benefits or payments into
a retirement plan or stock option, union dues and life insur-
ance provided by the employer.

NEW SECTION

WAC 296-14-526 Is the value of ''consideration of
like nature' always included in determining the worker’s
compensation? (1) No. The value of other consideration of
like nature is only included in the worker’s monthly wage if:

(a) The employer, through its full or partial payment,
provided the benefit to the worker at the time of injury or on
the date of disease manifestation;

(b) The worker received the benefit at the time of injury
or on the date of disease manifestation; and

(c) Subsection (1)(b) of this section is satisfied if, at the
time of injury or on the date of disease manifestation:

(i) The employer made payments to a union trust fund or
other entity for the identified benefit; and

(ii) The worker was actually eligible to receive the bene-
fit.

Example: At the time of the worker’s industrial injury,
the employer paid two dollars and fifty cents for each hour
worked by the employee to a union trust fund for medical
insurance on behalf of the employee and her family. If the
employee was able to use the medical insurance at the time of
her injury, the employer’s monthly payment for this benefit is
included in the worker’s monthly wage, in accordance with
(d) of this subsection. This is true even where the worker’s
eligibility for this medical insurance is based primarily or
solely on payments to the trust fund from past employers.

(d) The worker or beneficiary no longer receives the ben-
efit and the department or self-insurer has knowledge of this
change.

If the worker continues to receive the benefit from a
union trust fund or other entity for which the employer made
a financial contribution at the time of injury or on the date of
disease manifestation, the employer’s monthly payment for
the benefit is not included in the worker’s monthly wage.

Example: Anemployer contributes two dollars and fifty
cents for each hour an employee works into a union trust fund
that provides the employee and her family with medical
insurance. If the employer stops contributing to this fund, but
the worker continues to receive this benefit, the employer’s
monthly payment for the medical insurance is not included in
the worker’s monthly wage.

(2) This rule does not permit the department or self-

insurer to alter, change or modify a final order establishing -
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the worker’s monthly wage except as provided under RCW
51.28.040.

NEW SECTION

WAC 296-14-528 How do I determine the value of a
benefit that qualifies as ""consideration of like nature'?
The amount paid by the employer for the benefit at the time
of injury or on the date of disease manifestation represents
the amount that may be included in the worker’s monthly
wage.

NEW SECTION

WAC 296-14-530 Is overtime considered in calculat-
ing the worker’s monthly wage? (1) When the worker’s
monthly wage is computed under RCW 51.08.178(1), only
the overtime hours the worker normally works are taken into
consideration.

(2) When the worker’s monthly wage is computed under
RCW 51.08.178(2), the overtime pay is included in determin-
ing the worker’s wages.

WSR 02-22-033
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF HEALTH
(By the Code Reviser’s Office)
{Filed October 29, 2002, 8:13 a.m.]

WAC 246-12-040, proposed by the Department of Health in
WSR 02-09-042 appearing in issue 02-09 of the State Regis-
ter, which was distributed on May 1, 2002, is withdrawn by
the code reviser’s office under RCW 34.05.335(3), since the
proposal was not adopted within the one hundred eighty day
period allowed by the statute.

Kerry S. Radcliff, Editor

Washington State Register

WSR 02-22-034
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
(By the Code Reviser’s Office)
[Filed October 29, 2002, 8:14 a.m.)

WAC 296-800-13030, 296-800-13035 and 296-800-13040,
proposed by the Department of Labor and Industries in WSR
02-09-092 appearing in issue 02-09 of the State Register,
which was distributed on May 1, 2002, is withdrawn by the
code reviser’s office under RCW 34.05.335(3), since the pro-
posal was not adopted within the one hundred eighty day
period allowed by the statute.

Kerry S. Radcliff, Editor

Washington State Register
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WSR 02-22-035
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
(By the Code Reviser’s Office)
[Filed October 29, 2002, 8:14 a.m.]

WAC 296-400A-025 and 296-400A-026, proposed by the
Department of Labor and Industries in WSR 02-09-096
appearing in issue 02-09 of the State Register, which was
distributed on May 1, 2002, is withdrawn by the code
reviser’s office under RCW 34.05.335(3), since the proposal
was not adopted within the one hundred eighty day period
allowed by the statute.
Kerry S. Radcliff, Editor
Washington State Register

WSR 02-22-041
PROPOSED RULES
PUGET SOUND

CLEAN AIR AGENCY
[Filed October 29, 2002, 2:38 p.m.]

Continuance of WSR 02-13-124 and 02-16-037.

Title of Rule: Adopt Regulation I, Section 8.06; amend
Regulation II, Section 2.09; and adopt Regulation II, Section
2.10.

Purpose: Continue hearing from October 24, 2002
(which was continued from July 25, 2002) to December 19,
2002.

Statutory Authority for Adoption: Chapter 70.94 RCW.

Statute Being Implemented: RCW 70.94.141.

Hearing Location: Puget Sound Clean Air Agency, 110
Union Street, Suite 500, Seattle, WA 98101, on December
19, 2002, at 9:15 a.m.

Assistance for Persons with Disabilities: Contact
Agency Receptionist, (206) 689-4010, by December 12,
2002, TDD (800) 833-6388 or (800) 833-6385 (Braille).

Submit Written Comments to: Dennis McLerran, Puget
Sound Clean Air Agency, 110 Union Street, Suite 500, Seat-
tle, WA 98101, fax (206) 343-7522, by December 9, 2002.

Date of Intended Adoption: December 19, 2002.

October 24, 2002
John K. Anderson

Supervisory Engineer

WSR 02-22-043
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed October 30, 2002, 9:54 a.m.]

QOriginal Notice.
Preproposal statement of inquiry was filed as WSR 02-
18-098.

(7]
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Title of Rule: Amending WAC 388-550-2595 Identifi-
cation of and payment methodology for services and equip-
ment included in the LTAC fixed per diem rate and 388-550-
2596 Services and equipment covered by MAA but not
included in the LTAC fixed per diem rate.

Purpose: To clarify existing policy by adding language
that states the long term acute care (LTAC) fixed per diem
rate includes up to and including two hundred dollars per day
in total allowed charges for any combination of pharmacy
services that includes prescription drugs, total parental nutri-
tion (TPN) therapy, IV infusion therapy, and/or epo-
gen/neupogen therapy. Any combination of these charges
after the first two hundred dollars per day is paid using the
ratio of costs-to-charges (RCC) payment method.

Statutory Authority for Adoption: RCW 74.08.090.

Statute Being Implemented: RCW 74.08.090.

Summary: The rule clarifies existing policy by listing
the pharmacy services, up to and including two hundred dol-
lars per day in total allowed charges, that are included in the
LTAC fixed per diem rate. MAA uses the ratio of costs-to-
charges (RCC) payment method to reimburse total allowed
charges for pharmacy services after the first two hundred dol-
lars per day.

Reasons Supporting Proposal: To clarify existing policy
by adding language that states which pharmacy services are
included in the up to and including two hundred dollars
allowed in the LTAC fixed per diem rate.

Name of Agency Personnel Responsible for Drafting:
Kathy Sayre, P.O. Box 45533, Olympia, WA 98504, (360)
725-1342; Implementation and Enforcement: Larry Linn,
P.O. Box 45510, Olympia, WA 98504, (360) 725-1856.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose, Summary, and Reasons Supporting
Proposal above.

Proposal Changes the Following Existing Rules: See
Summary and Reasons Supporting Proposal above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
analyzed the proposed rule and concludes that it will have no
more than minor impact upon affected businesses.

RCW 34.05.328 does not apply to this rule adoption.
The department has analyzed the proposed rule and deter-
mined that it does not meet the definition of a "significant
legislative rule” per RCW 34.05.328 (5)(c)(iii). The pro-
posed rule merely clarifies existing policy by adding which
pharmacy services are included in the LTAC fixed per diem
rate up to and including two hundred dollars per day of total
allowed charges. It also clarifies that pharmacy services after
the first two hundred dollars per day of total allowed charges
are paid using the RCC payment method. A determination of
the probable cost and benefits is available from the person
listed in Name of Agency Personnel above.

Hearing Location: Blake Office Park (behind Goodyear
Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,
WA 98503, on December 10, 2002, at 10:00 a.m.
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Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by December 6, 2002,
phone (360) 664-6094, TTY (360) 664-6178, e-mail fernaax
@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
664-6185, e-mail fernaax@dshs.wa.gov, by 5:00 p.m.,
December 10, 2002.

Date of Intended Adoption: Not sooner than December
11, 2002.

October 28, 2002

Wanda Emmick

for Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 02-14-162,
filed 7/3/02, effective 8/3/02)

WAC 388-550-2595 Identification of and payment
methodology for services and equipment included in the
LTAC fixed per diem rate. (1) In addition to room and
board, the LTAC fixed per diem rate includes, but is not lim-
ited to, the following (see MAA’s LTAC billing instructions
for applicable revenue codes):

(a) Room and board - Rehabilitation;

(b) Room and board - Intensive care;

(c) Pharmacy - Up to and including two hundred dollars
per day in total allowed charges for any combination of phar-

macy services that includes prescription drugs, total
parenteral nutrition (TPN) therapy, IV infusion therapy,
and/or epogen/neupogen therapy:

(d) Medical/surgical supplies and devices;

((¢4))) (e) Laboratory - General;

((¢e})) (D) Laboratory - Chemistry;

((6®)) (g) Laboratory - Immunology;

((¢29)) (h) Laboratory - Hematology;

((&)) (i) Laboratory - Bacteriology and microbiology;

(&) (3) Laboratory - Urology;

((§))) (k) Laboratory - Other laboratory services;

((€9)) (D) Respiratory services;

((6®)) (m) Physical therapy;

((ém)) (n) Occupational therapy; and

((&®)) (o) Speech-language therapy.

(2) MAA pays the LTAC facility the LTAC fixed per
diem rate in effect at the time the LTAC services are pro-
vided, minus the sum of:

(a) Client liability, whether or not collected by the pro-
vider; and

(b) Any amount of coverage from third parties, whether
or not collected by the provider, including, but not limited to,
coverage from:

(i) Insurers and indemnitors;

(i1) Other federal or state medical care programs;

(iii) Payments made to the provider on behalf of the cli-
ent by individuals or organizations not liable for the client’s
financial obligations; and

(iv) Any other contractual or legal entitlement of the cli-
ent, including, but not limited to:
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(A) Crime victims’ compensation;

(B) Workers’ compensation;

(C) Individual or group insurance;

(D) Court-ordered dependent support arrangements; and

(E) The tort liability of any third party.

(3) MAA may make annual rate increases to the LTAC
fixed per diem rate by using the same inflation factor and date
of rate increase that MAA uses for acute care hospital diag-
nostic-related group (DRG) rates. This DRG rate adjustment
method is described in WAC 388-550-3450(5).

AMENDATORY SECTION (Amending WSR 02-14-162,
filed 7/3/02, effective 8/3/02)

WAC 388-550-2596 Services and equipment covered
by MAA but not included in the LTAC fixed per diem
rate. (1) MAA uses the ratio of costs-to-charges (RCC) pay-
ment method to reimburse an LT AC facility for the following
that are not included in the LTAC fixed per diem rate:

(a) (Preseription-drugs;

b} Total \ ition-(ERN)- ,

e)rEpegenfneupogen-therapy;
¢y)) Pharmacy - After the first two hundred dollars per
day in total allowed charges for any combination of phar-

macy services that includes prescription drugs, total
parenteral nutrition (TPN) therapy, IV infusion therapy,
and/or epogen/neupogen therapy;

(b) Radiology services;

((¢e))) {c) Nuclear medicine services;

((60)) (d) Computerized tomographic (CT) scan;

((¢23)) (e) Operating room services;

(&) (f) Anesthesia services;

((6)) (g) Blood storage and processing;

({(&9)) (h) Blood administration;

((d9)) (i) Other imaging services - Ultrasound;

(&) (j) Pulmonary function services;

((am)) (k) Cardiology services;

(()) () Recovery room services;

((¢e))) (m) EKG/ECG services;

((pY)) (n) Gastro-intestinal services;

((6)) (0) Inpatient hemodialysis; and

((¢9)) (p) Peripheral vascular laboratory services.

(2) MAA uses the appropriate inpatient or outpatient
payment method described in other published WAC to reim-
burse providers other than LTAC facilities for services and
equipment that are covered by MAA but not included in the
LTAC fixed per diem rate. The provider must bill MAA
directly and MAA reimburses the provider directly.

(3) Transportation services that are related to transport-
ing a client to and from another facility for the provision of
outpatient medical services while the client is still an inpa-
tient at the LTAC facility, or related to transporting a client to
another facility after discharge from the LTAC facility:

(a) Are not covered or reimbursed through the LTAC
fixed per diem rate;

(b) Are not reimbursable directly to the LTAC facility;

(c) Are subject to the provisions in chapter 388-546
WAC; and

(d) Must be billed directly to the:
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(i) Department by the transportation company to be
reimbursed if the client required ambulance transportation; or

(ii) Department’s contracted transportation broker, sub-
ject to the prior authorization requirements and provisions
described in chapter 388-546 WAC, if the client:

(A) Required nonemergent transportation; or

(B) Did not have a medical condition that required trans-
portation in a prone or supine position.

(4) MAA evaluates requests for covered transportation
services that are subject to limitations or other restrictions,
and approves such services beyond those limitations or
restrictions when medically necessary, under the standards of
WAC 388-501-0165.

WSR 02-22-051
PROPOSED RULES
FOREST PRACTICES BOARD
{Filed October 30, 2002, 3:30 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 02-
17-098.

Title of Rule: The rule chapter undergoing amendment
is entitled "Small forest landowner forestry riparian easement
program,” chapter 222-21 WAC. It contains the process fol-
lowed by the Department of Natural Resources (DNR) and
landowners of small acreages (as described in RCW 76.13.-
120 (2)(c)) in granting and receiving compensation for trees
that may not be harvested under chapter 76.09 RCW and
Title 222 WAC.

Purpose: To adopt legislatively directed changes from
2SHB 2311, Washington Laws of 2002.

Other Identifying Information: DNR administers the
forestry riparian easement program.

Statutory Authority for Adoption:
chapters 76.13 and 34.05 RCW.

Statute Being Implemented: 2SHB 2311, Washington
Laws of 2002.

Summary: The changes implement 2SHB 2311 which,
in part, amends chapter 76.13 RCW, Stewardship on nonin-
dustrial forests and woodlands. The statutory amendments
make it necessary to amend chapter 222-21 WAC by:

. Eliminating compensation reduction for timber harvest
reentry into approved riparian easements, and

. Clarifying the Department of Natural Resources’
authority to reimburse small forest landowners for their
costs in preparing riparian easements.

Reasons Supporting Proposal: The changes are pro-
posed to make the forestry riparian easement program consis-
tent with 2SHB 2311, and also to provide language clarifica-
tion and procedural clarification.

Name of Agency Personnel Responsible for Drafting:
Gretchen Robinson, 1111 Washington Street S.E., Olympia,
(360) 902-1388; Implementation and Enforcement: Lenny
Young, 1111 Washington Street S.E., Olympia, (360) 902-
1744.

Name of Proponent:
mental.

RCW 76.09.040,

Forest Practices Board, govern-

WSR 02-22-051

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The statutory amendments, which, in part, amend
chapter 76.13 RCW, make it necessary to amend chapter
222-21 WAC, Small forest landowner forestry riparian ease-
ment program. The WAC amendments also include minor
changes for procedural and language clarification.

Proposal Changes the Following Existing Rules:
Changes to implement 2SHB 2311: WAC 222-21-010(10),
add definition of "reimbursement.”

WAC 222-21-010 (13)[(a)](iii), delete the word, "tim-
ber" from the term "small timber harvester.”

WAC 222-21-045(3), eliminate language about the land-
owner receiving a reduced compensation for situations where
there may be future removal of qualifying timber during the
easement term, and add language from legislation that states
there shall be no reduction in compensation for reentry.

WAC 222-21-045(3), add language from legislation
regarding reimbursement of costs to landowners.

WAC 222-21-050(1), add reimbursement costs to fac-
tors of payment to landowners.

Changes for language and procedural clarification:
WAC 222-21-030 (3)(b), add reference to section 17 of the
Forest Practices Board manual to specify the section where
riparian easement program procedures will be described.

WAC 222-21-035(3), spell out the numerals "one” and
"two," to clarify mapping specifications.

WAC 222-21-040 [(2)](d), add reference to section 17 of
the Forest Practices Board manual to specify the section
where riparian easement program procedures will be
described.

WAC 222-21-045 (2)(b)(i), eliminate the requirement
for landowners to provide scaling bureau log grades informa-
tion for the valuation of easements.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule making does
not impose any costs on businesses. According to RCW
19.85.030 in the Regulatory Fairness Act, an agency shall
prepare a small business economic impact statement "if the
proposed rule will impose more than minor costs on busi-
nesses in any industry.” Therefore, the requirement does not
apply to this rule amendment.

RCW 34.05.328 does not apply to this rule adoption.
The content of these rule amendments to chapter 222-21
WAC are dictated by statute and clarify language of the rule
without changing the rule's effect (RCW 34.05.328
[(5)](b)(iv) and (v)). Therefore, this rule is exempt from
RCW 34.05.328 analysis.

Hearing Location: Natural Resources Building, 1111
Washington Street S.E., First Floor, Room 172, Olympia,
WA 98504, on January 15, 2003, at 3:00 p.m.

Assistance for Persons with Disabilities: Contact Forest
Practices Division at (360) 902-1400, by January 2, 2003,
TDD (360) 902-1125.

Submit Written Comments to: Patricia Anderson,
Department of Natural Resources, Forest Practices Division,
1111 Washington Street S.E., P.O. Box 47012, Olympia, WA
98504-7012, fax (360) 902-1428, e-mail forest.practices-
board @wadnr.gov, by January 15, 2003, 5:00 p.m.
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[—]
aded
[ ]
[—J
-
[—]
e
[



PROPOSED

WSR 02-22-051

Date of Intended Adoption: February 19, 2003.
October 25, 2002
Pat McElroy
Chair

AMENDATORY SECTION (Amending WSR 02-05-084,
filed 2/20/02, effective 3/23/02)

WAC 222-21-010 Definitions. The following defini-
tions apply to this chapter:
(1) "Commercially reasonable harvest unit'' means a

harvest area that meets the requirements of WAC 222-21-
060.

(2) "Completion of harvest'' means that the trees have
been harvested from an area under an approved forest prac-
tices application and that further entry into that area by any
type of logging or slash treating equipment or method is not
expected.

(3) ""Compliance costs" includes the cost of preparing
and recording the easement, and any business and occupation
tax and real estate excise tax imposed because of entering
into the easement.

(4) "Danger tree" means any qualifying timber reason-
ably perceived to pose an imminent danger to life or
improved property.

(5) "Easement premises'’ means the geographic area
designated in a forestry riparian easement, including the areas
in which qualifying timber is located. Easement premises
may be categorized as follows:

(a) Riparian area easement premises means riparian
areas and areas upon which qualifying timber associated with
riparian areas are located.

(b) Other easement premises means areas of land
required to be left unharvested under rules adopted under
RCW 76.09.055 or 76.09.370 including areas upon which
other qualifying timber outside riparian areas is located and
areas of land upon which uneconomic qualifying timber is
located.

(6) "Forestry riparian easement'' means an easement
covering qualifying timber granted voluntarily to the state by
a small forest landowner.

(7) "Hazardous substances' means hazardous sub-
stances as defined in RCW 70.102.010(5), and 70.105D.-
020(7), and solid waste as defined in RCW 70.95.030(22).

(8) "High impact regulatory threshold" means the
threshold where the value of qualifying timber is greater than
19.1% (for timber in Western Washington) or 12.2% (for
timber in Eastern Washington) of the value of the harvested
timber and qualifying timber under the approved forest prac-
tices application covering the qualifying timber.

(9) "Qualifying timber'" means those trees covered by a
forest practices application that the small forest landowner is
required to leave unharvested under rules adopted under
RCW 76.09.055 or 76.09.370 or that are made uneconomic to
harvest by those rules, and for which the small forest land-
owner is willing to grant the state a forestry riparian ease-
ment. Qualifying timber is timber within or bordering a com-
mercially reasonable harvest unit, or timber for which an
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approved forest practices application for timber harvest can-
not be obtained because of restrictions under these rules.
Qualifying timber is categorized as follows:

(a) Permanent qualifying timber includes trees that
shall not be harvested or damaged or removed from the ease-
ment premises during the term of the easement.

(i) Where permanent qualifying timber is in areas in
which no harvest may take place, the easement shall describe
the boundaries of the areas. No harvest of any tree within this
area shall take place during the term of the easement.

(i) Where permanent qualifying timber is located in
areas in which selective harvest may take place, the perma-
nent qualifying timber must be tagged for the duration of the
easement.

(b) Reserve qualifying timber includes trees that may
be harvested and removed but only in compliance with the
terms of the easement. Reserve qualifying timber shall be
identified separately from the permanent qualifying timber.

(c) Replacement qualifying timber includes trees
which, in the future, will be substituted for the reserve quali-
fying timber before the reserve qualifying timber may be har-
vested or removed from the property. Replacement qualify-
ing timber will be selected from time to time pursuant to the
provisions of the easement and will be subject to the terms
and protections of the easement.

(d) Uneconomic qualifying timber includes trees made
uneconomical to harvest. The trees are considered permanent
qualifying timber and may not be harvested or otherwise
damaged during the term of the easement.

(e) Other qualifying timber outside riparian areas
includes trees that may not be harvested under forest prac-
tices rules adopted under RCW 76.09.055 or 76.09.370 for
reasons other than protection of riparian functions. It includes
without limitation trees that are unharvestable because of
public safety concerns. The trees are considered permanent
qualifying timber and may not be harvested or otherwise
damaged during the term of the easement.

(10) "Reimbursement’ means the repayment that the
department shall provide to small forest landowners for the
actual costs incurred for laying out the streamside buffers and
marking the qualifying timber once a contract has been exe-
cuted for the forestry riparian easement program.

(11) ""Riparian areas' include the areas designated in a
forestry riparian easement. Riparian areas include without
limitation all riparian and other special management zones
required by the forest practices rules for protection of aquatic
resources and includes associated qualifying timber.

(1)) (12) "Riparian function' includes bank stabil-
ity, recruitment of woody debris, leaf litter fall, nutrients,
sediment filtering, shade, and other riparian features that are
important to both riparian forest and aquatic systems condi-
tions.

((&2)) (13) ""Small forest landowner'' means:

(a) A forest landowner meeting all of the following char-
acteristics as of the date a forest practices application is
received (see WAC 222-20-010(R)), or the date the land-
owner provides written notification to the small forest land-
owner office that the harvest is to begin, for which the for-
estry riparian easement is associated:
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(i) Is an individual, partnership, corporate, or other non-
governmental legal entity. If a landowner grants timber rights
to another entity for less than five years, the landowner may
still qualify as a small forest landowner under this section;

(ii) Has a fee interest in the land and timber or has rights
to harvest the timber to be included in the forestry riparian
easement that extend at least fifty years from the date the for-
est practices application associated with the easement is
received;

(iii) Has harvested from its own lands in this state during
the three years prior to the year of application an average tim-
ber volume that would qualify the forest landowner as a small
((timber)) harvester under RCW 84.33.035(14); and

(iv) Certifies at the time the forest practices application
is received that it does not expect to harvest from its own
lands more than the volume allowed by RCW 84.33.035(14)
during the ten years following receipt of the application.

(b) A forest landowner whose prior three-year average
harvest exceeds the limit of RCW 84.33.035(14), or who
expects to exceed this limit during the ten years following
receipt of the forest practices application, may still qualify as
a small forest landowner if that landowner establishes to the
small forest landowner office reasonable satisfaction that the
harvest limits were or will be exceeded to raise funds to pay
estate taxes or equally compelling and unexpected obliga-
tions such as court-ordered judgments or extraordinary med-
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ical expenses. (Note: The small forest landowner office will
establish a board manual governing these exceptions.)

(c) A landowner may still qualify as a small forest land-
owner if the landowner is unable to obtain an approved forest
practices application for timber harvest for any of his or her
land because of restrictions under the forest practices rules
adopted under RCW 76.09.055 or 76.09.370.

((€3))) (14) "Small forest landowner office' is an
office within the department described in RCW 76.13.110,
and it shall be a resource and focal point for small landowner
concerns and policies and shall have significant expertise
regarding the management of small forest holdings and gov-
ernment programs applicable to such holdings, and the for-
estry riparian easement program.

((&4))) (15) "Uneconomic to harvest'' means that a
harvest area meets the requirements of WAC 222-21-065.

AMENDATORY SECTION (Amending WSR 01-12-042,
filed 5/30/01, effective 7/1/01)

WAC 222-21-030 Document standards. (1) Riparian
easement. The riparian easement document must be substan-
tially in the following form, but may be modified by the small
forest landowner office wherever necessary to accomplish
the purposes of RCW 76.13.120.

(This version assumes ownership of land and trees)

FORESTRY RIPARIAN EASEMENT

THIS GRANT OF A FORESTRY RIPARIAN EASEMENT is made on this
corporation, limited liability company, partnership, limited partnership, limited

by la

’ 20_1

day of

liability partnership] [husband and wife] [individual][or others as appropriate] having an address at ("Grantor"), to
and in favor of the State of Washington, acting by and through the Department of Natural Resources ("Grantee").

1.0 RECITALS AND PURPOSE

[—]
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1.1 This Easement is intended to implement the goals of the Forest Practices Salmon Recovery Act, ESHB 2091, sec-
tions 501 through 504, chapter 4, Laws of 1999 ("Salmon Recovery Act"). The goals include avoiding the further ero-
sion of the small forest landowners’ economic viability and willingness or ability to keep the lands in forestry use
which would reduce the amount of habitat available for salmon recovery and conservation of other aquatic resources,
through the establishment of a forestry riparian easement program to acquire easements from small forest landowners
along riparian and other areas of value to the state for protection of aquatic resources.

1.2 This Easement is intended to protect the Qualifying Timber and riparian functions associated with the qualifying
timber located on the Easement Premises as provided by the terms of this Easement as set forth in Exhibit B while pre-
serving all lawful uses of the Easement Premises by Grantor consistent with the Easement objectives, and to provide
Grantee with the ability to enforce the terms thereof.

1.3 The Easement Premises and Qualifying Timber are located, as described in Exhibit A; that the encumbrances, if
any, are as set forth in Exhibit A ; that all Exhibits referenced herein and attachments thereto are incorporated into this
Easement as part of this Easement; and that the Grantor wishes to execute this Forestry Riparian Easement.

[11] Proposed
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2.0 CONVEYANCE AND CONSIDERATION

2.1 In consideration of the mutual covenants contained herein, including without limitation the monetary consider- ‘
ation set forth in subsection 2.2 below, the Grantor does hereby voluntarily warrant and convey to the Grantee a For-

estry Riparian Easement under the Salmon Recovery Act, which Easement shall remain in full force and effect from

the date hereof until it expires on (month, date, year) [50 years from the date the complete and accurate forest prac-

tices application is submitted], which Easement shall consist of the rights and restrictions expressly set forth herein.
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oked
[ ]
[—]
[~
[—]
=
(-

2.2 In consideration of this Easement, Grantee shall pay to Grantor the sum of dollars ($___.00).

IN WITNESS WHEREOF Grantor and Grantee have executed this instrument on the day and year written.
GRANTOR:

Date:

By:

GRANTEE:

State of Washington

By and Through the Department of
Natural Resources

Date:

(Title)

(insert form of acknowledgement, as appropriate)
EXHIBIT A

A1 DESCRIPTION AND LOCATION OF QUALIFYING TIMBER
The Qualifying Timber includes the following categories of trees located within the Easement Premises:

[List the categories relevant to particular Easement, i.e., Permanent, Reserve, Replacement, Uneconomic, or Other
Qualifying Timber.] The Qualifying Timber is located as shown in the documentation attached hereto as Attach-
ment A-1.

A2 DESCRIPTION AND LOCATION OF EASEMENT PREMISES

The Easement Premises is [insert description using the standards developed under Section 504(9)(b) of the Salmon
Recovery Act including the categories relevant to particular Easement, i.e., Riparian Area and Other Easement Pre-
mises] as shown in the documentation attached hereto as Attachment A-2 and is located in [insert legal subdivi-
sion/lot, etc., in which the Easement Premises exists.]

Proposed [12]
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A3 BASELINE IDENTIFICATION, DESCRIPTION AND DOCUMENTATION OF PROPERTY, EASEMENT PREMISES AND
QUALIFYING TIMBER

The parties agree that the current use, condition of the Easement Premises and the condition of the Qualifying Tim-
ber are documented in the inventory of their relevant features and identified in Attachment A-3 ("Baseline Docu-
mentation"), and that this documentation provides, collectively, an accurate representation at the time of this grant
and is intended to serve as an objective information baseline for monitoring compliance with the terms of this grant.

EXHIBIT B
FORESTRY RIPARIAN EASEMENT TERMS AND CONDITIONS
B1 DEFINITIONS

The terms used in this Easement, including without limitation the following, are defined by the forest practices rules
incorporated in Attachment B-1 to this Exhibit.

"Danger Tree'
""Easement Premises"
"Qualifying Timber"
""Hazard Substances''
"Riparian Areas''
""Riparian Function"

B2 RIGHTS OF GRANTEE **[Subsection B2.4 should be included only for multiple entry Easements. J**
To accomplish the purposes of this Easement, the following rights are conveyed to Grantee by this Easement:
B2.1 To enforce the terms of this Easement as provided in subsection B9.

B2.2 To enter upon the Easement Premises, or to allow Grantee’s agents or any experts consulted by Grantee in exer-
cising its rights under this Easement to enter upon the Easement Premises in order to evaluate Grantor’s compliance
with this Easement, and to otherwise enforce the terms of this Easement.

B2.3 To convey, assign, or otherwise transfer Grantee’s interests herein to another agency of the State of Washington,
as provided for and limited by Section 504 of the Salmon Recovery Act.

B2.4 Where harvest of Reserve Qualifying Timber is allowed during the term of this Easement, to approve Replace-
ment Qualifying Timber that will be protected by this Easement as provided in subsection B3.5.

B3 RESTRICTIONS ON GRANTOR **[Subsection B3.6 should be included only for multiple entry Easements. J**
B3.1 Inconsistent Uses of Riparian Easement Premises

Any use of, or activity on, the Easement Premises inconsistent with the purposes and terms of this Easement, includ-
ing without limitation converting to a use incompatible with growing timber, is prohibited, and Grantor acknowl-
edges and agrees that it will not conduct, engage in, or permit any such use or activity.

[13] Proposed
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B3.2 Property Outside the Easement Premises

Grantor may change its use of the property on which the Easement lies to any lawful use. Grantor shall provide
Grantee sixty (60) days notice prior to changing the use of the property as a courtesy to Grantee.

B3.3 Qualifying Timber

Grantor shall not engage in any activity which would result in the cutting of Qualifying Timber or the removal of
that timber from the Easement Premises, except as provided in this Easement. The parties further agree that use, har-
vest, and treatment of the Qualifying Timber are restricted according to the forest practices rules in Attachment B-1.

B3.4 Danger Trees and Salvage

Grantor may cut a Danger Tree, which shall be left in place within the Easement Premises or moved by Grantor
inside the Easement Premises. Grantor shall notify DNR within seven (7) days that a Danger Tree has been felled.
Grantor shall not engage in any activities pertaining to salvage of Qualifying Timber including without limitation
blowdown except as provided for in the forest practices rules.

B3.5 Harvest of Reserve Qualifying Timber and Designation of Replacement Qualifying Timber on Riparian
Area Easement Premises

Grantor shall not, during the term of this Easement, harvest or remove any Reserve Qualifying Timber except as per-
mitted under the applicable forest practices rules. Grantor shall give Grantee at least thirty (30) days written notice
prior to harvest or removal of Reserve Qualifying Timber, except that where a permit or approval is required from
any governmental entity, such notice shall be given thirty (30) days before submission of the application for such
permit or approval. Grantor shall mark Reserve Qualifying Timber and Replacement Qualifying Timber, where
Replacement Qualifying Timber is required, for review by Grantee. Grantor’s thirty (30) days written notice to
Grantee is effective only after both Reserve Qualifying Timber and Replacement Qualifying Timber (if required) are
marked. If Grantee does not object by giving Grantor written notice within thirty (30) days of receipt of Grantor’s
notice, Grantor may proceed to harvest and remove the Reserve Qualifying Timber. If Grantee does object and gives
Grantor written notice thereof within thirty (30) days of receipt of Grantor’s notice, Grantor shall not harvest or
remove Reserve Qualifying Timber until the objection is resolved. If Reserve Qualifying Timber is to be removed
but Replacement Qualifying Timber is required to be left standing for the balance of the term of this Easement, then
Grantor shall mark the Replacement Qualifying Timber and, if approved by Grantee, such Timber shall be consid-
ered Qualifying Timber under this Easement. A new Exhibit A shall be prepared along with a supplement to this
Easement, executed by Grantor and Grantee, and recorded.

B3.6 Multiple Entry Easements

Grantor shall not, during the term of this Easement, make multiple entry harvests except as permitted under the
applicable forest practices rules. Grantor shall give Grantee at least thirty (30) days written notice prior to harvest or
removal of timber, except that where a permit or approval is required from any government entity, such notice shall
be given thirty (30) days before submission of the application for such permit or approval. Grantor shall mark tim-
ber to be removed for review by Grantee. Grantor’s thirty (30) day written notice to Grantee is effective only after
the timber to be removed is marked. If Grantee does not object by giving Grantor written notice within thirty (30)
days of receipt of Grantor’s notice, Grantor may proceed to harvest. If Grantee does object and gives Grantor notice
thereof within thirty (30) days of receipt of Grantor’s notice, Grantor shall not harvest until the objection is resolved.
Valuation methodology for multiple entry easements shall be in accordance with WAC 222-21-045(3).

Proposed [14]
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B4 RESERVED RIGHTS
Other than specifically provided herein, Grantor is not restricted in its use of the Easement Premises.
B5 PUBLIC ACCESS

No right of public access to or across, or any public use of, the Easement Premises or the property on which it lies
is conveyed by this Easement.

B6 COSTS, LIABILITIES, TAXES, AND INDEMNIFICATION
B6.1 Costs, Legal Requirements, and General Liabilities

Except as is expressly placed on Grantee herein, Grantor retains full responsibility for the Qualifying Timber and
Easement Premises. Grantor shall keep the Qualifying Timber and Easement Premises free of any liens arising out
of any work performed for, materials furnished to, or obligations incurred by Grantor. Grantor remains responsible
for obtaining all permits required by law.

B6.2 Taxes and Obligations

Grantor shall remain responsible for payment of taxes or other assessments imposed on the Easement Premises or
the Qualifying Timber. Grantor shall furnish Grantee with satisfactory evidence of payment upon request.

B6.3 Hold Harmless

B6.3.a Grantor

To the extent permitted by law, Grantor hereby releases and agrees to hold harmless, indemnify, and defend Grantee
and its employees, agents, and assigns from and against all liabilities, penalties, costs, charges, losses, damages,
expenses, causes of action, claims, demands, orders, judgments, or administrative actions, including without limita-
tion reasonable attorneys’ fees arising from or in any way connected with: (a) Injury or death of any person or any
physical damage to property resulting from any act or omission, or other matter occurring on or relating to the Ease-
ment Premises or Qualifying Timber, caused solely by Grantor; (b) a breach by Grantor of its obligations under sub-
section B3; (c) the violation or alleged violation of, or other failure to comply with, any state, federal, or local law
or requirement by Grantor in any way affecting, involving, or relating to the Easement Premises or the Qualifying
Timber; (d) the release or threatened release onto the Easement Premises of any substance now or hereinafter clas-
sified by state or federal law as a hazardous substance or material caused solely by Grantor.

B6.3.b Grantee

To the extent permitted by law, Grantee hereby releases and agrees to hold harmless, indemnify and defend Grantor
and its employees, agents, and assigns from and against all liabilities, penalties, costs, charges, losses, damages,
expenses, causes of action, claims, demands, orders, judgments or administrative actions, including without limita-
tion reasonable attorneys’ fees arising from or in any way connected with: (a) Injury or death of any person or any
physical damage to property resulting from any act or omission, or other matter occurring on or relating to the Ease-
ment Premises or Qualifying Timber, caused solely by Grantee; or (b) the release or threatened release onto the
Easement Premises of any substance now or hereinafter classified by state or federal law as a hazardous substance
or material caused solely by Grantee.
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B7 SUBSEQUENT TRANSFERS

B7.1 Grantee

Grantee may assign, convey, or otherwise transfer its interest as evidenced in this Easement, but only to another
agency of the State of Washington under any circumstances in which it determines, in its sole discretion, that such
transfer is in the best interests of the state. Grantee shall give written notice to Grantor of the same within thirty (30)
days of such conveyance, assignment, or transfer (provided that failure to give such notice shall not affect the valid-
ity of the assignment, conveyance, or transfer).
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B7.2 Grantor

Grantor may assign, convey, or otherwise transfer without restriction its interest in the Easement Premises or the
Qualifying Timber identified in Exhibit A hereto. Grantor agrees to incorporate the restrictions of the Easement in
any deed or other legal instrument by which Grantor divests itself of all or a portion of its interests in the Easement
Premises or Qualifying Timber. Grantor shall give written notice to the Grantee of the assignment, conveyance, or
other transfer of all or a portion of its interest in the Easement Premises or the Qualifying Timber within thirty (30)
days of such conveyance, assignment, or transfer (provided that failure to give such notice shall not affect the valid-
ity of the assignment, conveyance, or transfer).

B7.3 Termination of Grantor’s Rights and Obligations

The Grantor’s personal rights and obligations under this Easement terminate upon transfer of the Grantor’s interest
in the property on which the Easement lies or the Qualifying Timber, except that liability under the Easement for acts
or omissions occurring prior to transfer shall survive transfer.

B8 DISPUTE RESOLUTION

The parties may at any time by mutual agreement use any nonbinding alternative dispute resolution mechanism with
a qualified third party acceptable to Grantor and Grantee. Grantor and Grantee shall share equally the costs charged
by the third party. The existence of a dispute between the parties with respect to this Easement, including without
limitation the belief by one party that the other party is in breach of its obligations hereunder, shall not excuse either
party from continuing to fully perform its obligations under this Easement. The dispute resolution provided for in
this subsection is optional, not obligatory, and shall not be required as a condition precedent to any remedies for
enforcement of this Easement.

B9 ENFORCEMENT
B9.1 Remedies

Either party may bring any action in law or in equity in the superior court for the county in which the Easement Pre-
mises are located or in Thurston County (subject to venue change under law) to enforce any provision of this Ease-
ment, including without limitation, injunctive relief (permanent, temporary, or ex parte, as appropriate) to prohibit a
breach of this Easement, enforce the rights and obligations of this Easement, restore Qualifying Timber cut or
removed in violation of this Easement or for damages. Grantee may elect to pursue some or all of the remedies pro-
vided herein.

Proposed [16]



Washington State Register, Issue 02-22 WSR 02-22-051
B9.1.a Damages and Restoration

If Grantor cuts or removes (or causes another to cut or remove) Qualifying Timber from the Easement Premises in
violation of this Easement, Grantee shall be entitled to damages, or restoration. Damages for the cutting of Qualify-
ing Timber or the removal of Qualifying Timber from the Easement Premises in violation of the terms of this Ease-
ment may be up to triple stumpage value times the proportion of the original compensation. The maximum amount
of damages shall be calculated according to the following formula:
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Where:

Sv = The stumpage value of the Qualifying Timber that is cut or removed from the Easement Premises at the time
the damage was done;

C = The compensation paid by the state to the Grantor at the time the Easement became effective;

Vq = The original value of Qualifying Timber at the time the Easement became effective as calculated in WAC 222-
21-050.

Maximum Damages = 3*Sv*(C/Vq)

In addition the Grantor shall pay interest on the amount of the damages at the maximum interest rate allowable by
law.

Grantee’s rights to damages under this section shall survive termination. Restoration of Qualifying Timber may
include either replanting or replacing trees or both, as determined by Grantee, in its sole discretion, to be appropriate.
Replanting shall be by nursery transplant seedlings approved by Grantee with subsequent silvicultural treatment
including without limitation weed control and fertilization approved by Grantee. Replacing trees shall be accom-
plished by designation of replacement trees of the size and species acceptable to Grantee. If replacement trees are
designated to replace the Qualifying Timber cut or removed in violation of the terms of this Easement, the desig-
nated trees shall be thereafter treated as Qualifying Timber under this Easement.

B9.1.b Injunctive Relief. Grantor agrees that Grantee’s remedies at law for any violation of the terms of this Ease-
ment may be inadequate and that Grantee may be entitled to injunctive relief, both prohibitive and mandatory, in
addition to other relief to which Grantee may be entitled, including specific performance of the terms of this Ease-
ment, without the necessity of providing either actual damages or the inadequacy of otherwise available legal rem-
edies.

B9.1.c Relationship to Remedies in Other Laws. The remedies provided for in this section are in addition to what-
ever other remedies the state may have under other laws including without limitation the Forest Practices Act. Noth-
ing in this Easement shall be construed to enlarge, diminish or otherwise alter the authority of the state to administer
state law.

B9.2 Costs of Enforcement

The costs, including reasonable attorneys’ fees, of enforcing this Easement shall be borne by Grantee unless Grantee
prevails in a judicial action to enforce the terms of this Easement, in which case costs shall be borne by Grantor, pro-
vided that nothing herein shall make Grantor liable for costs incurred by Grantee in taking enforcement actions pur-
suant to other state laws.

[17] Proposed



PROPOSED

WSR 02-22-051 Washington State Register, Issue 02-22

B9.3 Forbearance/Waiver

Enforcement of this Easement against the Grantor is at the sole discretion of the Grantee, and vice versa. Any for-
bearance by either party to exercise its rights hereunder in the event of a breach by the other party shall not be
deemed a waiver by the forbearing party of the term being breached or of a subsequent breach of that term or any
other term or of any other of the forbearing party’s rights under this Easement.

B9.4 Waiver of Certain Defenses
Grantor hereby waives any defense of laches, estoppel, or prescription.
B9.5 Acts Beyond Grantor’s Control

Nothing herein shall be construed to entitle Grantee to bring any action or claim against Grantor on account of any
change in the condition of the Easement Premises or of the Qualifying Timber that was not within Grantor’s control,
including without limitation fire, flood, storms, insect and disease outbreaks, earth movement, or acts of trespassers,
that Grantor could not reasonably have anticipated and prevented, or from any prudent action taken by Grantor
under emergency conditions to prevent, abate, or mitigate significant injury to the Easement Premises or Qualifying
Timber resulting from such causes. In the event the terms of this Easement are violated by acts of trespassers that
Grantor could not reasonably have anticipated or prevented, Grantor agrees, at Grantee’s option, to join in any suit,
to assign its right of action to Grantee, or to appoint Grantee its attorney in fact, for the purpose of pursuing enforce-
ment action against the responsible parties.

B10 CONSTRUCTION AND INTERPRETATION

B10.1 Controlling Law
Interpretation and performance of this Easement shall be governed by the laws of the State of Washington.
B10.2 Liberal Construction

Any general rule of construction to the contrary notwithstanding, this Easement shall be liberally construed in favor
of the grant to effect the purposes of this Easement. If any provision in this instrument is found to be ambiguous, an
interpretation consistent with the purposes of this Easement that would render the provision valid shall be favored
over any interpretation that would render it invalid. The parties acknowledge that each has had an opportunity to
have this Easement reviewed by an attorney and agree that the terms shall not be presumptively construed against
either party.

B10.3 Captions

The captions in this instrument have been inserted solely for convenience of reference and are not a part of this
instrument and shall have no effect upon construction or interpretation.

B11 AMENDMENT

This Easement may be jointly amended. The amendments shall be in writing and signed by authorized representa-
tives. Grantee shall record any such amendments in a timely fashion in the official records of County, Wash-
ington. All amendments shall be consistent with the purposes of this Easement.

Proposed [18]
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B12 TERMINATION

Grantee may unilaterally terminate this Easement if it determines, in its sole discretion, that termination is in the best
interest of the State of Washington. Grantee shall provide thirty (30) days written notice to Grantor of such termina-
tion.

B13 EXTINGUISHMENT
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If circumstances arise that render the purpose of this Easement impossible to accomplish, this Easement can only be
extinguished, in whole or in part, by mutual agreement of the parties or through judicial proceedings brought by one
of the parties. Grantee shall be entitled to the value of the Easement as such value is determined pursuant to forest
practices rules governing extinguishment or eminent domain, if no rule for extinguishment exists.

B14 CONDEMNATION

If the Easement is taken, in whole or in part, by exercise of the power of eminent domain, or acquired by purchase
in lieu of condemnation, Grantee shall be entitled to compensation in accordance with the forest practices rules.

B15 NOTICE

Notices given pursuant or in relation to this Easement shall be in writing and delivered personally or by first class
mail (postage prepaid), addressed as follows:

(a) If to Grantor:

(b) If to Grantee:

Washington State Department of Natural Resources
Small Forest Landowner Office

DNR-Forest Practices Division

P.O. Box 47012

Olympia, WA 98504-7012

If either party’s address changes during the term of this Easement, that party shall notify the other party of the
change.

Any notice required to be given hereunder is considered as being received: (i) If delivery in person, upon personal
receipt by the person to whom it is being given; or (ii) if delivered by first class U.S. mail and properly addressed,
three (3) days after deposit into the U.S. mail; or (iii) if sent by U.S. mail registered or certified, upon the date receipt
is acknowledged by the recipient.

[19] Proposed
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B16 RECORDATION

Grantee shall record this instrument in timely fashion in the official records of County, Washington ‘
and may rerecord it at any time as may be required to preserve its rights in this Easement.

B17 GENERAL PROVISIONS
B17.1 Severability

If any provision in this Easement, or the application hereof to any person or circumstance, is found to be invalid, the
remainder of this Easement, or the application hereof to other persons or circumstances shall not be affected thereby -
and shall remain in full force and effect.

B17.2 Entire Agreement

This instrument sets forth the entire agreement of the parties with respect to the Easement. This instrument super-
sedes all other and prior discussions, negotiations, understandings, or agreements of the parties. No alteration or
variation of this instrument shall be binding unless set forth in an amendment to this instrument consistent with sub-
section B11.

B17.3 Successors and Assigns

The covenants, terms, conditions, and restrictions of this Easement shall be binding upon and inure to the benefit of
the Grantor, Grantee, and their respective successors and assigns and shall continue as a servitude running with the
property on which the Easement lies for the term of this Easement set forth in subsection 2.1.

B17.4 No Forfeiture
Nothing contained herein will result in a forfeiture or reversion of Grantor’s title in any respect.
B17.5 Counterparts

The parties may execute this instrument in two or more counterparts which shall, in the aggregate, be signed by both
parties. Each counterpart shall be deemed an original as against the party that has signed it. In the event of any dis-
parity between counterparts produced, the recorded counterpart shall be controlling.

B17.6 References to Statutes and Rules

Except as otherwise specifically provided, any references in this Easement to any statute or rule shall be deemed to
be a reference to such statute or rule in existence at the time the action is taken or the event occurs.

B17.7 Adherence to Applicable Law

Any activity pertaining to or use of the Easement Premises or Qualifying Timber shall be consistent with applicable
federal, state, or local law including chapter 76.09 RCW, the Forest Practices Act, chapter 36.70A RCW, the Growth
Management Act, chapter 90.58 RCW, the Shoreline Management Act, chapter 75.20 RCW, Construction Projects
in State Waters Act ("Hydraulics Code"), the Endangered Species Act (16 U.S.C. Sec. 1531, et seq.), and the Clean
Water Act (33 U.S.C. Sec. 1251, et seq.), and rules adopted pursuant to these statutes (including all rules adopted
under Section 4(d) of the Endangered Species Act).
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(2) Forestry riparian easement application. The fol-
lowing items are required for a complete forestry riparian
easement application:

(a) A certification by the small forest landowner that he
or she meets the qualifications of a small forest landowner;

(b) The small forest landowners’ timber tax identification
number and permission to access harvest information at the
department of revenue;

(c) All forest practices application numbers for the com-
mercially reasonable harvest units and the associated qualify-
ing timber on the property;

(d) The dates and areas of all planned future harvest
entries on the easement premises;

(e) A preliminary litigation guarantee or similar report
from a title company for the tax parcels that contain the ease-
ment premises;

(f) A description of past and current uses of the easement
premises;

() Any information not specifically listed that the small
forest landowner office needs to evaluate the easement and
eligibility of the small forest landowner.

(3) Baseline documentation. The baseline documenta-
tion must describe the features and current uses on the ease-
ment premises and the qualifying timber. The information
provided by the small forest landowner in subsection (2) of
this section is considered part of the baseline documentation.
In addition, the department will provide documentation that
includes, but is not limited to:

(a) Cruise information consistent with the standards and
methods in WAC 222-21-040;

(b) An assessment to determine site condition and poten-
tial liabilities associated with the proposed riparian easement
(see the board manual ((en)) section 17 for procedures for
conducting assessment); and

(c) A description of the easement consistent with WAC
222-21-035.

Reviser’s note: The brackets and enclosed material in the text of the

above section occurred in the copy filed by the agency and appear in the Reg-
ister pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 01-12-042,
filed 5/30/01, effective 7/1/01)

WAC 222-21-035 Description of easement. The ease-
ment premises and qualifying timber must be described as
follows:

(1) Range, township, section, and parcel number;

(2) Forest practice base map of proposed harvest, other
forest practice activities and easement;

(3) 1:400 map of the easement premises indexed either to
((1))) one legal land survey point or ((£2})) two geoposi-
tional system points; and

(4) Traverse of the easement premises tied to subsection
(3) of this section. (See the board manual section 17 for stan-
dards of traverse.)

(5) Where the department does not have satisfactory
access to the easement premises, the landowner must desig-
nate the access route on the forest practice application base
map.

WSR 02-22-051

AMENDATORY SECTION (Amending WSR 01-12-042,
filed 5/30/01, effective 7/1/01)

WAC 222-21-040 Timber cruises. (1) This section is
designed to establish methods and standards for cruises of
qualifying timber for the proposed forestry riparian ease-
ments for purposes of establishing the compensation. It
applies only to the department, small forest landowners, and
the small forest landowner office in connection with the for-
estry riparian easement program.

(2) The following standards will be used for the timber
cruises:

(a) The purpose of the timber cruise is to determine the
volume by species and grade sufficient to value the qualify-
ing timber.

(b) Additional trees left voluntarily by the small forest
landowner may be noted, but are not included in the cruise
volume.

(c) The cruise method will be a 100 percent inventory of
qualifying timber on the proposed easement premises. The
inventory will include species, diameter class, grade, and any
other information necessary to determine valuation of the
easement. (See the board manual for specific cruise stan-
dards.)

(d) A sampling cruise method may be used for easement
premises under certain circumstances. (See the board manual
section 17 for standards for sampling cruise method.)

AMENDATORY SECTION (Amending WSR 02-05-084,
filed 2/20/02, effective 3/23/02)

WAC 222-21-045 Valuation. (1) This section is
designed to establish methods and standards for valua-
tion of forestry riparian easements for purposes of establish-
ing the compensation. It applies only to the department,
small forest landowners, and the small forest landowner
office in connection with the forestry riparian easement pro-
gram.

(2) The small forest landowner office will calculate
the fair market value of the forestry riparian easement as of
the date of receipt of the forest practices application associ-
ated with the qualifying timber, or the date the landowner
provides written notification to the small forest landowner
office that the harvest is to begin. Data obtained or main-
tained by the department of revenue under RCW 84.33.074
and 84.33.091 will be used and adjusted to the applicable
date. For easements with an approved forest practices appli-
cation, the small forest landowner must indicate whether val-
uation will be calculated using method (a) or (b) of this sub-
section. Only method (a) of this subsection is available for
qualifying timber for which an approved application for tim-
ber harvest cannot be obtained because of restrictions under
the forest practices rules under WAC 222-21-061. In either
method (a) or (b) of this subsection, the time adjustment
index will be based on log price changes. The small forest
landowner office will determine the specific log species
and/or sorts and the log price reporting service to use after
consultation with the small forest landowner advisory com-
mittee established under RCW 76.13.110(4) and the depart-
ment of revenue. The small forest landowner office will gen-
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erate an index that reflects the time adjustments using infor-
mation and data obtained from a log price reporting service
determined by the department in consultation with the small
forest landowner committee.

(a) Stumpage value determination. The small forest
landowner office will create and maintain value tables to
determine stumpage value of the qualifying timber. These
tables will be created using a method coordinated with the
department of revenue. The values will closely approximate
the stumpage value for logs that would be sold in the ordinary
course of business for the date of receipt of the forest prac-
tices application. The landowner must provide the small for-
est landowner office with:

(i) The reference for the stumpage value table and any
other needed information for use of the table (see the board
manual section 17 for details); and

(i) Any information the small forest landowner would
like the department to consider in its cruise and valuation of
the qualifying timber.

(b) Small harvester tax return. The landowner must
provide mill or buyer information to the department on the
sale breakdown. This includes:

(i) The volume ((and-sealing-bureautoggrades)) of each

species harvested;
(ii) The amount received for each species; and

(iii) The actual harvesting and marketing costs as defined
in the department of revenue small harvester instructions.

The price received for the timber is adjusted to the appli-
cable date using the time adjustment index and then the aver-
age logging and hauling cost per MBF is subtracted to arrive
at the stumpage value. The value of the qualifying timber is
determined by multiplying the time adjusted stumpage value
of each species in the harvest unit by the net volume for each
corresponding species in the inventory of qualifying timber.
A residual value approach is used to determine the value of
species in the easement, which are not present in the harvest
area. The prices for species not present in the harvest unit are
based on the delivered log price report approved by the small
forest landowner office that corresponds closest to the date of
the forest practices application, minus the average logging
and hauling costs.

(3) (Reduced-valuation-
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and-{6))) Removal of any qualifying timber before the expi-
ration of the easement must be in accordance with the forest
practices rules and the terms of the easement. There shall be
no reduction in compensation for reentry.

AMENDATORY SECTION (Amending WSR 02-05-084,
filed 2/20/02, effective 3/23/02)

WAC 222-21-050 Payment of compensation. (1) The
compensation offered to the small forest landowner will be
50% of the fair market value of the qualifying timber estab-
lished under the process described in WAC 222-21-045, plus
the compliance and reimbursement costs, subject to the fol-
lowing exceptions:

(a) If the high impact regulatory threshold is exceeded
for an area covered by an approved forest practices applica-
tion, then the compensation offered will be increased to
100% for the value of the qualifying timber where the high
impact regulatory threshold is exceeded. Use the following
calculation:

Where:
Vq = value of qualifying timber;
Vh = value of harvested timber;

t = high impact of regulatory threshold (19.1% for Western
Washington, 12.2% for Eastern Washington);

TV =total value of all timber covered under FPA = Vq
+Vh; and

HIO - high impact override = (Vg/TV)-t;
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. Compensation for easement = (HIO*TV)+(——2——]

See Section 17 of board manual for example.

(b) All compensation is subject to available funding.

(2) If funding is not available, the small forest landowner
office will maintain a priority list for compensation. Priority
will be based on (a) date of receipt of forest practice applica-
tion and (b) date of receipt of completed harvest status ques-
tionnaire.

(3) Reimbursement costs for easement layout are subject
to_the work being acceptable to the department. The small
forest landowner office shall determine how the reimburse-
ment costs will be calculated. The small forest landowner
office will send the small forest landowner a notice of com-
pensation decision within 60 days of completion of the tim-
ber cruise.

(4) Compensation for a forestry riparian easement asso-
ciated with an approved forest practices application will not
be paid until:

(a) The department has documented completion of har-
vest;

(b) The department has verified that there has been com-
pliance with the rules requiring leave trees in the easement
area;

(c) Any dispute over the amount of compensation or eli-
gibility or other matter involving the forestry riparian ease-
ment has been resolved; and

(d) The forestry riparian easement has been executed and
delivered to the department.

(5) Compensation for a forestry riparian easement for
which an approved forest practices application for timber
harvest cannot be obtained because of restrictions under these
rules adopted under RCW 76.09.055 or 76.09.370 will not be
paid until:

(a) The department has verified that there has been com-
pliance with the rules requiring leave trees in the easement
area; and

(b) Any dispute over the amount of compensation or eli-
gibility or other matter involving the forestry riparian ease-
ment has been resolved; and

(c) The forestry riparian easement has been executed and
delivered to the department.
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PROPOSED RULES
DEPARTMENT OF REVENUE
[Filed October 31, 2002, 2:39 p.m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule: WAC 458-40-540 Forest land values—
2003.

Purpose: RCW 84.33.120 requires that forest land val-
ues be adjusted annually by a statutory formula contained in

WSR 02-22-053

RCW 84.33.120(2). County assessors will use these pub-
lished land values for property tax purposes in 2003.

Statutory Authority for Adoption: RCW 82.32.300,
82.01.060(2), and 84.33.096.

Statute Being Implemented: RCW 84.33.120.

Summary: The proposed rule adjusts the table of forest
land values in Washington as required by statute.

Reasons Supporting Proposal: RCW 84.33.120 requires
the values provided in this rule be adjusted each year.

Name of Agency Personnel Responsible for Drafting:
Ed Ratcliffe, 1025 Union Avenue S.E., Suite #400, Olympia,
WA, (360) 570-6126; Implementation and Enforcement:
Ron Yamamoto, 2735 Harrison N.W_, Building 4, Olympia,
WA, (360) 753-2871.

Name of Proponent: Department of Revenue, govern-
mental. ]

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: WAC 458-40-540 adjusts the forest land values in
accordance with the statutory formula found in RCW
84.33.120(2). County assessors use these land values to
assess property tax for 2003.

Proposal Changes the Following Existing Rules: This
revises an existing rule, WAC 458-40-540, to recognize that
the forest land values are statutorily adjusted to reflect
updated values each year. See Explanation of Rule above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement is not required because the rule and
the proposed amendments do not impose any requirements or
burdens upon small businesses that are not already specifi-
cally required by statute.

RCW 34.05.328 does not apply to this rule adoption.
The content/values set in this rule are explicitly and specifi-
cally dictated by statute. Such rules are not subject to RCW
34.05.328.

Hearing Location: Department of Revenue, Conference
Room, Target Place Building, No. 4, 2735 Harrison Avenue
N.W., Olympia, WA, on December 11, 2002, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Sandy
Davis no later than ten days before the hearing date, TTY 1-
800-451-7985 or (360) 570-6175.

Submit Written Comments to: Ed Ratcliffe, Department
of Revenue, P.O. Box 47467, Olympia, WA 98504-7467, fax
(360) 664-0693, e-mail edr@dor.wa.gov, by December 11,
2002.

Date of Intended Adoption: December 18, 2002.

October 31, 2002
Alan R. Lynn
Rules Coordinator

Legislation and Policy Division

AMENDATORY SECTION (Amending WSR 02-02-033,
filed 12/24/01, effective 1/1/02)

WAC 458-40-540 Forest land values-—((2602)) 2003.
The forest land values, per acre, for each grade of forest land
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for the ((2602)) 2003 assessment year are determined to be as
follows:

((2602))
2003
LAND OPERABILITY VALUES
GRADE CLASS ROUNDED
1 (($227)) $219
1 2 (@23)) 215
3 (@+) 203
4 (@53)) 147
1 ((492)) 185
2 2 (85)) 178
3 ((78)) 171
4 ((28)) 123
1 ((450)) 144
3 2 ((145)) 140
3 ((444)) 139
4 ((46)) 106
1 ((4)) 110
4 2 (@) 107
3 ((+46)) 106
4 ((84)) 81
1 ((83)) 80
5 2 ((36)) 13
3 (@) 12
4 ((51) 49
1 ((42)) 40
6 2 ((39)) 37
3 ((39)) 37
4 (36))35
1 (@9)) 19
7 2 (29)) 19
3 (39)) 18
4 (@9)) 18
8 1
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PROPOSED RULES
DEPARTMENT OF REVENUE
[Filed October 31, 2002, 2:42 p.m.)

Original Notice.

Preproposal statement of inquiry was filed as WSR 02-
17-078.

Title of Rule: WAC 458-40-660 Timber excise tax—
Stumpage value tables.

Purpose: To provide taxpayers with stumpage value
tables to determine timber excise tax liabilities as required by
RCW 84.33.091.

Statutory Authority for Adoption:
82.01.060(2), and 84.33.096.

Statute Being Implemented: RCW 84.33.091.

RCW 82.32.300,

Proposed
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Summary: The rule contains eight tables of stumpage
values. These eight tables represent the areas in the state in
which timber is harvested. Each table breaks out the values
by timber species, quality, and a downward adjustment for
hauling. The rule also contains two harvest adjustment tables
for the volume per acre which is harvested, logging condi-
tions, remote island harvesting, damaged timber and thin-
ning. In addition, the rule also contains a domestic market
adjustment table for export restricted public timber not sold
through a competitive bidding process.

Reasons Supporting Proposal: RCW 84.33.091 requires
the values to be updated twice a year. This is the update to be
used for the first half of the calendar year 2003.

Name of Agency Personnel Responsible for Drafting:
Ed Ratcliffe, 1025 Union Avenue S.E., Suite #400, Olympia,
WA, (360) 570-6126; Implementation and Enforcement:
Ron Yamamoto, 2735 Harrison N.W., Building 4, Olympia,
WA, (360) 753-2871.

Name of Proponent: Department of Revenue, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed amendment of WAC 458-40-660
complies with RCW 84.33.091, which requires the depart-
ment to publish stumpage values on a semi-annual basis. The
tables set out for each stumpage value area the amount that
each species or subclassification of timber would sell for at a
voluntary sale made in the ordinary course of business for
purposes of immediate harvest. Timber harvesters, other
than electing small harvesters and purchasers of public tim-
ber, use the tables as a basis for calculating the amount of
timber excise tax owed.

Proposal Changes the Following Existing Rules: This is
an amendment to an existing rule, WAC 458-40-660. See
Explanation of Rule above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement is not required when a legislative
rule is being adopted under RCW 34.05.328.

RCW 34.05.328 applies to this rule adoption. This is a
significant legislative rule pursuant to RCW 34.05.328
(3)@)(@).

Hearing Location: Department of Revenue, Conference
Room, Target Place Building, No. 4, 2735 Harrison Avenue
N.W., Olympia, WA, on December 11, 2002, at 10 a.m.

Assistance for Persons with Disabilities: Contact Sandy
Davis no later than ten days before the hearing date, TTY 1-
800-451-7985 or (360) 570-6175.

Submit Written Comments to: Ed Ratcliffe, Department
of Revenue, P.O. Box 47467, Olympia, WA 98504-7467, fax
(360) 664-0693, e-mail edr@dor.wa.gov, by December 11,
2002.

Date of Intended Adoption: December 18, 2002.

October 31, 2002
Alan R. Lynn
Rules Coordinator

Legislation and Policy Division
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AMENDATORY SECTION (Amending WSR 02-14-019,
filed 6/21/02, effective 7/1/02)

WAC 458-40-660 Timber excise tax—Stumpage
value tables—Stumpage value adjustments. (1) Introduc-
tion. This rule provides stumpage value tables and stumpage
value adjustments used to calculate the amount of a har-
vester’s timber excise tax.

(2) Stumpage value tables. The following stumpage
value tables are used to calculate the taxable value of stump-
age harvested from ((Faly)) January | through ((Pecember
31-20602)) June 30, 2003:

(FABLE1—Stumpage Value-Table
Stumpage ValueAreat
((3uly-t-through-December 312002

DouglasFir BE 1 $533 $526 $519 $512 $505
2 474 461 460 453 446
3 447 440 433 426 H9
4 364 357 350 343 336

WesternRedeedar) RE 1 602 595 588 S8 5H4

Western-Hemlock-and- .

Other Cenifer3y Wi 277 270 263 256 249
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TABLE 1—Stumpage Value Table
Stumpage Value Area 1
January 1 through June 30, 2003

Stumpage Values per Thousand Board Feet Net Scribner Log Scalel

BLE

WSR 02-22-054

mpage Value Table

Stumpage Value Area 2
January 1 through June 30, 2003

Stumpage Values per Thousand Board Feet Net Scribner Log Scaletl

Timber Hauling Timber Hauling
i Quality Distance Zone Number . Quality Distance Zone Number
Species Species Code Species Species Code
Name Code Number ] 2 3 4 5 Hame Code Number 2 3 4 5
Douglas-Fir DF 1 $395 $388 $381 3374 $367 Douglas-Fir DF 1 $395 $388 $381 $374 $367
2 395 388 381 374 367 2 389 382 375 368 361
3 371 364 357 350 343 3 378 371 364 357 350
4 355 348 341 334 327 4 367 360 353 346 339
Western Redcedar® RC 1 638 631 624 617 610 Western Redcedar® RC 1 638 631 624 617 610
Western Hemlock and Western Hemlock and WH 1 333 326 319 312 305
Other Conifer® WH 1 333 326 319 312 305 Other Conifer3
2 237 230 223 216 209 2 247 240 233-226 219
3 234 227 220 213 206 3 240 233 226 219 212
4 234 227 220 213 206 4 240 233 226 219 212
Red Alder RA 1 310 303 296 289 282 Red Alder RA 1 310 303 296 289 282
2 269 262 255 248 241 2 269 262 255 248 241
Black Cottonwood BC 1 1 1 1 | 1 Black Cottonwood BC 1 1 1 1 1 1
Other Hardwood OH 1 178 171 164 157 150 Other Hardwood OH 1 178 171 164 157 150
Douglas-Fir Poles DFL 1 683 676 669 662 655 [, oias-Fir Poles DFL 1 683 676 669 662 655
Western Redcedar Poles RCL 1 1094 1087 1080 1073 1066
Western Redcedar Poles  RCL 1 1094 1087 1080 1073 1066
Chipwood CHW 1 1 1 1 1 1
Chipwood CHW 1 1 1 1 1 1
RC Shake Blocks RCS 1 303 296 289 282 275
RC Shake Blocks RCS 1 303 296 289 282 275
RC Shingle Blocks RCF 1 121 114 107 100 93
RC Shingle Blocks RCF 1 121 114 107 100 93
RC & Other Posts® RCP 1 045 045 045 045 045
RC & Other Posts® RCP 1 045 045 045 045 045
DF Christmas Treest® DEX 1 025 025 025 025 025
DF Christmas Trees® DFX 1 0.25 0.25 0.25 025 025
Other Christmas Trees® TFX 1 0.50 0.50 0.50 0.50 0.50
Other Christmas Trees®® TFX 1 0.50 0.50 0.50 0.50 0.50

) 1 og scale conversions Western and Eastern Washington. See conver-
sion_methods WAC 458-40-680.

@ Includes Alaska-Cedar.

@ Ipcludes Western Hemlock, Mountain Hemlock, Pacific Silver Fir,
Noble Fir, Grand Fir, Subalpine Fir, and all Spruce. Pacific Silver Fir,
Noble Fir, Grand Fir, and Subalpine Fir are all commonly referred to
as "White Fir.”

4 Srympage value per 8 lineal feet or portion thereof.

9 Smmpage value per lineal foot,

(29)

) Log scale conversions Western and Eastern Washington. See conver-
sion methods WAC 458-40-680.

2 Includes Alaska-Cedar.
3 Includes Western Hemlock, Mountain Hemlock, Pacific Silver Fir,

Noble Fir, Grand Fir, Subalpine Fir, and all Spruce. Pacific Silver Fir,
Noble Fir, Grand Fir, and Subalpine Fir are all commonly referred to
as "White Fir."

4 Sumpage value per 8 lineal feet or portion thereof.
9 Stumpage value per lineal foot.
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Stumpage Value Area 3
January 1 through June 30, 2003

Washington State Register, Issue 02-22

ue Tabl

Stumpage Values per Thousand Board Feet Net Scribner Log Scaletl}

BLE n ue
umpage Value Area 4
January | through June 30, 2003

Stumpage Values per Thousand Board Feet Net Scribner Log Scaletl)

@ Includes Western Hemlock, Mountain_Hemlock, Pacific_Silver Fir,
Noble Fir, Grand Fir, Subalpine Fir, and all Spruce. Pacific Silver Fir,
Noble Fir, Grand Fir, and Subalpine Fir are all commonly referred to
as "White Fir."

&) Srumpage value per 8 lineal feet or portion thereof.

@ Smumpage value per lineal foot.

Proposed
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Timber Hauling Timber Hauling
. uali Distance Zone Number . uali Distance Zone Number
Species Species QC_O_—d:V“ Species Species %ﬁ
Name Code Number 1 2 3 4 5 QNName Code Number 1 2 3 4 5
Douglas-Fir DF 1 $395 $388 $381 $374 3367 Douglas-Fir2 DF 1 $405 $398 $391 $384 $377
2 383 376 369 362 355 2 405 398 391 384 377
3 335 328 321 314 307 3 384 377 370 363 336
4 227 220 213 206 199 4 369 362 355 348 341
Western Redcedar® RC 1 638 631 624 617 610 Lodgepole Pine Lp 1 167 160 153 146 139
Western Hemlock and WH 1 333 326 319 312 305 Ponderosa Pine PP 1 332 325 318 311 304
Other Conifer® 2 188 181 174 167 160
2 264 257 250 243 236
3 248 241 234 227 220 Western Redcedar(® RC 1 638 631 624 617 610
4 221 214 207 200 193
Western Hemlock and WH 333 326 319 312 305
Red Alder RA 1 310 303 296 289 282 Other Conifer®!
2 269 262 255 248 241 2 215 268 261 254 247
3 253 246 239 232 225
Black Cottonwood BC 1 1 1 1 1 1 4 242 235 228 221 214
Other Hardwood OH 1 178 171 164 157 150 Red Alder RA 1 310 303 296 289 282
2 269 262 255 248 241
Douglas-Fir Poles DFL 1 683 676 669 662 655
Black Cottonwood BC 1 1 1 1 1 1
Western Redcedar Poles RCL 1 1094 1087 1080 1073 1066
Other Hardwood OH 1 178 171 164 157 150
Chipwood CHW 1 11 1 1 1
Douglas-Fir Poles DFL 1 683 676 669 662 655
RC Shake Blocks RCS 1 303 296 289 282 275
Western Redcedar Poles RCL 1 1094 1087 1080 1073 1066
RC Shingle Blocks RCF 1 121 114 107 100 93
Chipwood CHW 1 1 1 1 1 1
RC & Other Posts& RCP 1 0.45 045 045 045 045
RC Shake Blocks RCS 1 303 296 289 282 275
DF Christmas Trees@ DEX 1 025 025 0.25 025 025
RC Shingle Blocks RCF 1 121 114 107 100 93
Other Christmas Trees®®  TFX 1 0.50 0.50 0.50 0.50 0.50
RC & Other Posts(® RCP 1 045 045 045 045 045
L | og scale conversions Western and Eastern Washington. See conver-
sion methods WAC 458-40-680. DF Christmas Trees® DEX 1 025 025 025 025 025
@) Includes Western Larch.
3 Includes Alaska-Cedar. Other Christmas Trees®  TFX 1 0.50 0.50 0.50 0.50 0.50

D 1 og scale conversions Western and Eastern Washington. See conver-
sion methods WAC 458-40-680.

@ 1pcludes Western Larch.
3 Includes Alaska-Cedar.
4 Includes Western Hemlock, Mountain Hemlock, Pacific Silver Fir,

Noble Fir. Grand Fir, Subalpine Fir, and all Spruce. Pacific Silver Fir,

Noble Fir, Grand Fir, and Subalpine Fir are all commonly referred to
as "White Fir."

4 Stumpage value per 8 lineal feet or portion thereof.
® Swumpage value per lineal foot,
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TABLE 5—Stumpage Value Table BLE umpage Valu
Stumpage Value Area 5 Stumpage Value Area 6
January ] through June 30, 2003 January | through June 30, 2003
Stumpage Values per Thousand Board Feet Net Scribner Log Scaleth Stumpage Values per Thousand Board Feet Net Scribner Log Scalell!
Timber Hauling Timber Hauling E
i Quality Distance Zone Number R Quality Distance Zone Number en
§£ﬂ1§§ Species Code %@ Species Code E
Name Code Number ;| 2 3 4 5 -Name Code Number | 2 3 4 5§ =~
(-
Douglas-Fir2 DE 1 $402 $395 $388 $381 $374 Douglas-Fir2 DF 1 $280 $273 $266 $259 $252
2 401 394 387 380 373
3 375 368 361 354 347 Lodgepole Pine LP 1 167 160 153 146 139
4 340 333 326 319 312
Ponderosa Pine PP 1 332 325 318 311 304
Lodgepole Pine LpP 1 167 160 153 146 139 2 188 181 174 167 160
Ponderosa Pine PP 1 332 325 318 311 304 Western Redcedar RC 1 505 498 491 484 477
2 188 181 174 167 160
True Firs and Spruce® WH 1 159 152 145. 138 131
Western Redcedar® RC 1 638 631 624 617 610
Western White Pine WP 1 420 413 406 399 392
Western Hemlock and WH 1 333 326 319 312 305
Other Conifer® Hardwoods OH 1 S50 43 36 29 22
2 239 232 225 218 211 R
3 239 232 225 218 211 Western Redcedar Poles RCL 1 516 509 502 495 488
' 4 239 23 225 28 2L g e SML 1 25 24 23 2 2
Red Alder RA 1 310 303 296 289 282
— - - = = s A = Chipwood CHW 1 1 1 1 1 1
2 269 262 255 248 241 - - - = -
RC Shake & Shingle
Black Cottonwood BC 1 1 1 1 1 1 Blocks RCF 1 92 8 18 Il 64
Other Hardwood OH 1 178 171 164 157 150 LP & Other Posts®? LPP 1 035 0.35 035 035 035
Douglas-Fir Poles DFL 1 683 676 669 662 655 Pine Christmas Trees® PX 1 025 025 0.25 0.25 0.25

Western Redcedar Poles RCL 1 1094 1087 1080 1073 1066 Other Christmas Trees®  DFX 1 025 0.25 0.25 0.25 0.25

—
-
b
[
=
[

() 1og scale conversions Western and Eastern Washington. See conver-
sion methods WAC 458-40-680.

@ Includes Western Larch.

3 Includes Alaska-Cedar.

4 Includes Western Hemlock, Mountain Hemlock, Pacific Silver Fir.
- - - - Noble Fir, Grand Fir, Subalpine Fir, and all Spruce. Pacific Silver Fir,

Noble Fir, Grand Fir, and Subalpine Fir are all commonly referred to
04> 0.4> V.4 V.4 V4 as "White Fir."”

) Stumpage value per 8 lineal feet or portion thereof.
DF Christmas Trees® DFX 1 0.25 025 025 025 0.25 ® Stumpage value per lineal foot. Includes Ponderosa Pine, Western
TEX

Chipwood CHW
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RC & Other Posts®) - RCP

I White Pine, and Lodgepole Pine.
1 0.50 0.50 0.50 0.50 0.50 @ Stumpage value per lineal foot.

Other Christrnas Trees(®

D | og scale conversions Western and Eastern Washington. See conver-
sion methods WAC 458-40-680.

@ Includes Western Larch.
@ Includes Alaska-Cedar.
' @ Includes Western Hemlock, Mountain Hemlock, Pacific Silver Fir,

Noble Fir, Grand Fir, Subalpine Fir, and all Spruce. Pacific Silver Fir,

Noble Fir, Grand Fir, and Subalpine Fir are all commonly referred to
as "White Fir."

5) Stumpage value per 8 lineal feet or portion thereof.
© Smmpage value per lineal foot.

[31] Proposed
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E 7— I e BLE umpa; alue Table
e u ea 7 mpa lue Area
January 1 through June 30, 2003 January | through June 30, 2003
Stumpage Values per Thousand Board Feet Net Scribner Log Scalell Stumpage Values per Thousand Board Feet Net Scribner Log Scaletl
Timber Hauling Timber Hauling
. Quality Distance Zone Number . Quality Distance Zone Number
%’M Species Code _S_ﬁ_e_c&s_ Species Code
-Name Code Number ) 2 3 4 5 ~Same Code Number 1 2 3 4 5
Douglas-Fir& DFE 1 $301 $294 $287 $280 $273 Douglas-Fif& DF 1 391 $384 $377 $370 $363
2 391 384 377 370 363
Lodgepole Pine Lp 1 245 238 231 224 217 3 370 363 356 349 342
4 355 348 341 334 327
Ponderosa Pine PP 1 369 362 355 348 341
2 298 291 284 277 ZI0  podgepole Pine LP 1 161 160 153 146 139
Western Redcedar® RC 1 505 498 491 484 477 Ponderosa Pine PP 1 332 325 318 311 304
2 188 181 174 167 160
True Firs and Spruce® wH 1 238 231 224 217 210
Western Redcedar® RC 1 624 617 610 603 596
Western White Pine wP 1 420 413 406 399 392
Western Hemlock and WH 1 319 312 305 298 291
Hardwoods OH 1 S0 43 36 29 22 Other Conifer®
Redcedar Po!l 1 1 502 495 488 z 261 254 247 240 233
Western Redcedar Poles RCL 1 516 509 502 495 488 3 239 232 225 218 211
Small Logs SML 1 19 18 17 16 15 4 228 221 214 201 200
. Red Alder RA 1 296 289 282 275 268 ‘
Chipwood CHW 1 1 1 1 1 1 I - N - /= = -
— - - 2 255 248 241 234 227
RC Shake & Shingle
RCE 1 92 8 78 11 64 Black Cottonwood BC 1 1 1 1 1 1
Blocks
LP & Other Posts® LPP 1 0.35 0.35 035 0.35 035 Other Hardwood OH 1 164 157 150 143 136
Pine Christmas Trees® PX 1 025 025 025 0.25 0.25 Douglas-Fir Poles DFL 1 669 662 655 648 641
Other Christmas Trees@® DEX 1 0.25 025 025 025 025 Western Redcedar Poles ~ RCL 1 1080 1073 1066 1059 1052

) Log scale conversions Western and Eastern Washington. See conver- Chipwood CHW 1 1 1 1 1 1
sion methods WAC 458-40-680.

@ Includes Western Larch. RC Shake Blocks RCS 1 303 296 289 282 275

@ Includes Alaska-Cedar.

& Includes Western Hemlock, Mountain Hemlock, Pacific Silver Fir RC Shingle Blocks RCF 1 121 114 107 100 93
Noble Fir, Grand Fir, Subalpine Fir, and all Spruce. Pacific Silver Fir, - - -
Noble Fir, Grand Fir, and Subalpine Fir are all commonly referred to
as "White Fir." RC & Other Posist® RCP 1 045 045 045 045 045

(9 Stumpage value per 8 lineal feet or portion thereof.

) Smimpage value per lineal foot. Includes Ponderosa Pine, Western DF Christmas Trees(® DFX 1 0.25 025 0.25 025 025
White Pine, and Lodgepole Pine.

I} Stumpage value per lineal foot. Other Christmas Treest& TFX 1 0.50 0.50 0.50 0.50 0.50

L Log scale conversions Western and Eastern Washington. See conver-
sion methods WAC 458-40-680.

2 Includes Western Larch.

3 Includes Alaska-Cedar,

@ Includes Western Hemlock, Mountain_Hemlock, Pacific Silver Fir,
Noble Fir, Grand Fir, Subalpine Fir, and all Spruce. Pacific Silver Fir,
Noble Fir, Grand Fir, and Subalpine Fir are all commonly referred to
as "White Fir."

9 Stumpage value per § lineal feet or portion thereof.

& Stumpage value per lineal foot.

Proposed [32]
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(3) Harvest value adjustments. The stumpage values
in subsection (2) of this rule for the designated stumpage
value areas are adjusted for various logging and harvest con-
ditions, subject to the following:

(a) No harvest adjustment is allowed for special forest
products, chipwood, or small logs.

(b) Conifer and hardwood stumpage value rates cannot
be adjusted below one dollar per MBF.

(c) Except for the timber yarded by helicopter, a single
logging condition adjustment applies to the entire harvest
unit. The taxpayer must use the logging condition adjustment
class that applies to a majority (more than 50%) of the acre-
age in that harvest unit. If the harvest unit is reported over
more than one quarter, all quarterly returns for that harvest
unit must report the same logging condition adjustment. The
helicopter adjustment applies only to the timber volume from
the harvest unit that is yarded from stump to landing by heli-
copter.

(d) The volume per acre adjustment is a single adjust-
ment class for all quarterly returns reporting a harvest unit. A
harvest unit is established by the harvester prior to harvest-
ing. The volume per acre is determined by taking the volume
logged from the unit excluding the volume reported as chip-
wood or small logs and dividing by the total acres logged.
Total acres logged does not include leave tree areas (RMZ,
UMZ, forested wetlands, etc.,) over 2 acres in size.

(e) A domestic market adjustment applies to timber
which meet the following criteria:

(i) Public timber—Harvest of timber not sold by a com-
petitive bidding process that is prohibited under the authority
of state or federal law from foreign export may be eligible for
the domestic market adjustment. The adjustment may be
applied only to those species of timber that must be processed
domestically. According to type of sale, the adjustment may
be applied to the following species:

Federal Timber Sales: All species except Alaska-cedar.
(Stat. Ref. - 36 C.F.R. 223.10)

State, and Other Nonfederal, Public Timber Sales:
Western Redcedar only. (Stat. Ref. - 50 U.S.C. appendix
2406.1)

(ii) Private timber—Harvest of private timber that is
legally restricted from foreign export, under the authority of
The Forest Resources Conservation and Shortage Relief Act
(Public Law 101-382), (16 U.S.C. Sec. 620 et seq.); the
Export Administration Act of 1979 (50 U.S.C. App. 2406(i));
a Cooperative Sustained Yield Unit Agreement made pursu-
ant to the act of March 29, 1944 (16 U.S.C. Sec. 583-583i); or
Washington Administrative Code (WAC 240-15-015(2)) is
also eligible for the Domestic Market Adjustment.

The following harvest adjustment tables apply from July
1 through December 31, 2002:

WSR 02-22-054

TABLE 9—Harvest Adjustment Table
Stumpage Value Areas 1, 2, 3,4, 5, and 10
((July)) January 1 through ((Pecember-31:-2002)) June 30, 2003

Dollar Adjustment Per
Type of Thousand Board Feet
Adjustment Definition Net Scribner Scale

1. Volume per acre

Class 1 Harvest of 30 thousand board feet

or Iore per acre. $0.00
Harvest of 10 thousand board feet
to but not including 30 thousand
board feet per acre.

Harvest of less than 10 thousand
board feet per acre.

II. Logging conditions

Class 1

Class 2

- $15.00
Class 3
- $35.00

Ground based logging a majority
of the unit using tracked or
wheeled vehicles or draft animals. $0.00
Cable logging a majority of the
unit using an overhead system of
winch driven cables.

Class 2

- $30.00
Class 3 Applies to logs yarded from stump

to landing by helicopter. This does

not apply to special forest prod-

ucts. -$145.00
[11. Remote island adjustment:

For timber harvested from a

remote island - $50.00
IV. Thinning
Class 1 A limited removal of timber

described in WAC 458-40-610

(28) -$100.00

TABLE 10—Harvest Adjustment Table
Stumpage Value Areas 6 and 7
((July)) January 1 through ((Peecember3+:-2002)) June 30, 2003

Dollar Adjustment Per
Thousand Board Feet
Net Scribner Scale

Type of

Adjustment Definition
1. Volume per acre

Class | Harvest of more than 8 thousand
board feet per acre. $0.00
Harvest of 3 thousand board feet to 8
thousand board feet per acre.
Harvest of less than 3 thousand
board feet per acre.

Class 2
-$7.00
Class 3
- $10.00
I1. Logging conditions
Class | The majority of the harvest unit has

less than 40% slope. No significant

rock outcrops or swamp barriers. $0.00

Class 2 The majority of the harvest unit has
slopes between 40% and 60%. Some

rock outcrops or swamp barriers. -$20.00

Class 3 The majority of the harvest unit has
rough, broken ground with slopes
over 60%. Numerous rock outcrops

and bluffs.

Applies to logs yarded from stump to
landing by helicopter. This does not
apply to special forest products.

-$30.00
Class 4

- $145.00

Proposed
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Dollar Adjustment Per
Type of Thousand Board Feet
Adjustment Definition Net Scribner Scale
Note: A Class 2 adjustment may be used for slopes less than 40%
when cable logging is required by a duly promulgated forest
practice regulation. Written documentation of this require-
ment must be provided by the taxpayer to the department of
revenue.

I11. Remote island adjustment:

For timber harvested from a remote - $50.00
island

TABLE 11—Domestic Market Adjustment
Class Area Adjustment Applies Dollar Adjustment Per
Thousand Board Feet
Net Scribner Scale
Class 1: SVA’s 1 through 6, and 10 $0.00
Class 2: SVA 7 $0.00

Note:  The adjustment will not be allowed on special forest products.

(4) Damaged timber. Timber harvesters planning to
remove timber from areas having damaged timber may apply
to the department of revenue for an adjustment in stumpage
values. The application must contain a map with the legal
descriptions of the area, an accurate estimate of the volume of
damaged timber to be removed, a description of the damage
sustained by the timber with an evaluation of the extent to
which the stumpage values have been materially reduced
from the values shown in the applicable tables, and a list of
estimated additional costs to be incurred resulting from the
removal of the damaged timber. The application must be
received and approved by the department of revenue before
the harvest commences. Upon receipt of an application, the
department of revenue will determine the amount of adjust-
ment to be applied against the stumpage values. Timber that
has been damaged due to sudden and unforeseen causes may
qualify.

(2) Sudden and unforeseen causes of damage that qualify
for consideration of an adjustment include:

(1) Causes listed in RCW 84.33.091; fire, blow down, ice
storm, flood. )

(ii) Others not listed; volcanic activity, earthquake.

(b) Causes that do not qualify for adjustment include:

(i) Animal damage, root rot, mistletoe, prior logging,
insect damage, normal decay from fungi, and pathogen
caused diseases; and

(i) Any damage that can be accounted for in the
accepted normal scaling rules through volume or grade
reductions.

(c) The department of revenue will not grant adjustments
for applications involving timber that has already been har-
vested but will consider any remaining undisturbed damaged
timber scheduled for removal if it is properly identified.

(d) The department of revenue will notify the harvester
in writing of approval or denial. Instructions will be included
for taking any adjustment amounts approved.

Proposed
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PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
(Filed November 1, 2002, 3:40 p.m.)

Original Notice.

Preproposal statement of inquiry was filed as WSR 02-
15-134,

Title of Rule: New WAC 388-271-0010 What are lim-
ited English proficient (LEP) services?, 388-271-0020 What
are the department’s responsibilities in providing me with an
interpreter? and 388-271-0030 What are the department’s
responsibilities in providing me with written communication
in my primary language?; and repealing WAC 388-200-1200
Translation of written communications with a limited English
proficient client.

Purpose: These new rules define and describe LEP ser-
vices that are available to applicants and recipients of Eco-
nomic Services Administration (ESA) programs within
DSHS.

Statutory Authority for Adoption:
74.08.090.

Statute Being Implemented: RCW 74.04.025.

Summary: WAC 388-271-0010 defines LEP services
and who is eligible to receive these services. WAC 388-271-
0020 describes interpreter services and how they are pro-
vided to applicants and recipients. WAC 388-271-0030
describes written translation services and how they are pro-
vided to applicants and recipients. These new rules are nec-
essary to ensure LEP applicants and recipients understand
what services are available to them to assist them in commu-
nicating with the department.

Reasons Supporting Proposal: Rules describing these
services are not available.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Jason Reed, 1009 College
Street S.E., Lacey, WA 98504-5440, (360) 413-3223.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose, Summary, and Reasons Supporting
Proposal above.

Proposal Changes the Following Existing Rules: WAC
388-200-1200 is being repealed and subject matter is being
moved to these new WACs. Information in WAC 388-200-
1200 was not complete and not in the appropriate chapter.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. These rules only affect
DSHS clients and do not have an economic impact on small
businesses.

RCW 34.05.328 does not apply to this rule adoption.
The rules do not meet the definition of a significant legisla-
tive rule as defined in RCW 34.05.328 (5)(c)(iii). The rules
do not adopt substantive provisions of law pursuant to dele-
gated legislative authority, the violation of which subjects a
violator of such rule to a penalty or sanction. The rules do not

RCW 74.04.025,
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establish, alter, or revoke any qualification or standard for the
issuance, suspension, or revocation of a license or permit.
The rules do not adopt a new, or make significant amend-
ments to, a policy or regulatory program.

Hearing Location: Blake Office Park (behind Goodyear
Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,
WA 98503, on December 10, 2002, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by December 6, 2002,
phone (360) 664-6094, TTY (360) 664-6178, e-mail fernaax
@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
664-6185, e-mail fernaax@dshs.wa.gov, by 5:00 p.m.,
December 10, 2002.

Date of Intended Adoption: Not earlier than December
11, 2002.

October 30, 2002
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

Chapter 388-271 WAC

LIMITED ENGLISH PROFICIENT SERVICES

NEW SECTION

WAC 388-271-0010 What are limited English profi-
cient (LEP) services? (1) The department provides limited
English proficient (LEP) services to you if you are limited in
your ability to read, write and/or speak English. These ser-
vices provide a way for us to communicate with you even
though you are limited in your ability to communicate in
English. LEP services are provided in your primary language
by authorized bilingual workers or by contracted interpreters
and translators. Your primary language is the language you
have indicated on your application or your eligibility review
as the language you wish to communicate in with the depart-
ment.

(2) LEP services include:

(a) Interpreter (verbal) services in person and/or over the
telephone; and

(b) Translation of department forms, letters and other
printed materials.

NEW SECTION

WAC 388-271-0020 What are the department’s
responsibilities in providing me with an interpreter? (1) If
you have trouble speaking and/or understanding English, and
a bilingual worker is not available to assist you, we get a
qualified interpreter in your primary language to help you
communicate verbally with us. A qualified interpreter is
someone who is fluent in English and your primary language
and is trained on the Interpreter Code of Professional Con-
duct.

(2) Interpreter services are provided in-person or over
the telephone.
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(3) We pay for the interpreter. You do not have to pay
anything.

(4) If a worker from our department feels that they are
not able to communicate with you well enough to provide
adequate services, they may request the services of an inter-
preter even if you did not ask for help.

(5) We will provide interpreter services to you in a
timely manner so that we can process your case within the
processing timeframes defined in chapter 388-406, 388-418,
and 388-434 WAC.

NEW SECTION

WAC 388-271-0030 What are the department’s
responsibilities in providing me with written communica-
tion in my primary language? (1) We provide fully trans-
lated written communication in your primary language. This
includes, but is not limited to:

(a) Department pamphlets, brochures and other informa-
tional material that describe department services and client
rights and responsibilities;

(b) Department forms, including applications and indi-
vidual responsibility plans, that we ask you to complete
and/or sign; and

(c) Department letters as described in chapter 388-458
WAC.

(2) We pay for the written translation. You do not have
to pay anything.

(3) We will provide translated documents to you in a
timely manner so that we can process your case within the
processing timeframes defined in chapter 388-406, 388-418,
and 388-434 WAC.

REPEALER

The following section of the Washington Administrative
Code is repealed:

Translation of written com-
munications with a limited
English proficient client.

WAC 388-200-1200

WSR 02-22-066
PROPOSED RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed November 1, 2002, 4:13 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 02-
15-151.

Title of Rule: WAC 392-140-900 through 392-140-913,
Finance—Special allocations—K-4 staff enhancement.

Purpose: To revise the state funding formula for the K-4
staff ratio for the 2002-03 school year and thereafter.

Statutory Authority for Adoption: RCW 28A.150.-
290(1).

Proposed
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Summary: For the 2002-03 school year, school districts
will be allocated up to 54.0 certificated instructional staff
(CIS) units per 1000 full-time equivalent (FTE) K-4 students.
Formerly, the state allocated up to 55.4 CIS per 1000 FTE K-
4 students. School districts must demonstrate an actual K-4
staff/student ratio of 54.0/1000 or greater in order to receive
full funding.

Reasons Supporting Proposal: Rule revisions are needed
to implement changes to state-funded staff/student ratios
made in the 2002 legislative session. This change is in sec-
tion 502 (2)(a) of ESSB 6387 (the 2002 Supplemental Oper-
ating Appropriations Act).

Name of Agency Personnel Responsible for Drafting:
Linda Harrison, Office of Superintendent of Public Instruc-
tion, (360) 725-6130; Implementation: Ross Bunda, Office
of Superintendent of Public Instruction, (360) 725-6308; and
Enforcement: Mike Bigelow, Office of Superintendent of
Public Instruction, (360) 725-6111.

Name of Proponent: Office of Superintendent of Public
Instruction, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The rules are part of the state funding formula for K-
12 education. Rule revisions are needed to implement lan-
guage in the 2002 Supplemental Operating Appropriations
Act. These revisions will provide for the correct calculation
of the school district’s funded K-4 staff/student ratio in the
2002-03 school year and thereafter.

Proposal Changes the Following Existing Rules: The
maximum state-funded K-4 staff ratio decreases from 55.4
CIS per 1000 FTE students to 54.0 CIS per 1000 FTE stu-
dents.

Supplemental contracts for extended learning opportuni-
ties in grades K-6 may contribute up to 0.8/1000 to a district’s
state-funded K-4 ratio. This is a decrease from the previous
2.2/1000 contribution.

An upper limit on the inclusion of classified staff has
been restored. This limit was inadvertently omitted during
the previous revision of these rules.

The average salary used to calculate the credit for
increases in K-4 basic education classified instructional assis-
tants is based on CIS for the purpose of apportionment, rather
than on basic education CIS. This methodology is consistent
with the recently revised RCW 28A.150.410 and proposed
WAC 392-121-299 and 392-121-400.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable - no
small business impact.

RCW 34.05.328 does not apply to this rule adoption.
The Superintendent of Public Instruction is not subject to
RCW 34.05.328 per subsection (5)(a)(i). Additionally, this
rule is not a significant legislative rule per subsection
(5)(c)(iii).

Hearing Location: Old Capitol Building, Bryan Confer-
ence Room, 4th Floor, P.O. Box 47200, Olympia, WA
98504-7200, on December 10, 2002, at 9-11 a.m.

Assistance for Persons with Disabilities: Contact Sheila
Emery by December 3, 2002, TDD (360) 664-3631 or (360)
725-6271.

Proposed
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Submit Written Comments to: Legal Services, Office of
Superintendent of Public Instruction, P.O. Box 47200, 600
South Washington Street, Olympia, WA 98504-7200, fax
(360) 753-4201, by December 3, 2002.

Date of Intended Adoption: December 11, 2002.

October 30, 2002
Dr. Terry Bergeson
Superintendent of
Public Instruction

AMENDATORY SECTION (Amending WSR 02-09-024,
filed 4/8/02, effective 5/9/02)

WAC 392-140-908 K-4 Staff enhancement—Deter-
mination of the K-4 certificated staff ratio equivalent of
increased K-4 classified instructional assistants. For those
school districts with an increase in K-4 basic education clas-
sified instructional assistants, the superintendent of public
instruction shall calculate a K-4 certificated staff ratio equiv-
alent as follows:

(1) Sum the increase in the district’s K-4 basic education
classified instructional assistants determined pursuant to
WAC 392-140-907,

(2) Divide the result of subsection (1) of this section by
the district’s FTE K-4 basic education enrollment;

(3) Multiply the result of subsection (2) of this section by
the ratio of actual average salary for basic education classi-
fied instructional assistants to average ((basie-edueation))
certificated instructional staff salary for the purpose of appor-
tionment; and

(4) Multiply the result of subsection (3) of this section by
1000.

AMENDATORY SECTION (Amending WSR 02-09-024,
filed 4/8/02, effective 5/9/02)

WAC 392-140-912 K-4 Staff enhancement—Deter-
mination of K-4 apportionment ratios. The superintendent
of public instruction shall determine each school district’s
ratio of state allocated certificated instructional staff units per
one thousand K-4 students for state basic education appor-
tionment as follows:

(1) For the months of September through December, the
superintendent shall use the district’s estimated K-4 ratio as
submitted on Report F-203 Estimates of State Revenue, or as
submitted on a letter to the superintendent after submission of
Report F-203.

(2) Beginning with the January apportionment payment
and each month thereafter, the superintendent shall calculate
the district’s K-4 apportionment ratio as the greater of (a) or
(b) of this subsection:

(a) The district’s minimum state-funded. K-4 staffing
ratio, using FTE enrollment for state apportionment, and cal-
culated as follows:

(i) Sum the district’s K-3 FTE enrollment times 0.049
and the district’s fourth grade FTE enrollment times 0.046;

(ii) Divide the result of (a)(i) of this subsection by the
district total K-4 FTE enrollment;
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(iii) Multiply the result of (a)(ii) of this subsection by
1000.

(b) The lesser of:

(i) 55.4 for the 2001-02 school year and 54.0 for the
2002-03 school year and thereafter; or

(ii) The sum of the following:

(A) The district’s K-4 certificated instructional staff ratio
pursuant to WAC 392-140-910; and

(B) The lesser of 2.2 for the 2001-02 school year and 0.8
for the 2002-03 school year and thereafter or the district’s K-
4 staff ratio equivalent of K-6 basic education supplemental
contracts for extended learning opportunities pursuant to
WAC 392-140-904; and

(C) If the district’s K-4 basic education certificated
instructional staff ratio is 51.00 or greater, the lesser of 1.3 or
the district’s K-4 certificated staff ratio equivalent of the
increased K-4 classified instructional assistants pursuant to
WAC 392-140-908 if applicable, otherwise zero.

WSR 02-22-067
PROPOSED RULES
WASHINGTON STATE PATROL
[Filed November 4, 2002, 8:29 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 02-
19-052.

Title of Rule: WAC 446-20-285 Employment—Convic-
tion records—Child and adult abuse information.

Purpose: The regulation is intended to cover all criminal
justice records systems that contain criminal history record
information, whether the systems are manual or automated.

Statutory Authority for Adoption: RCW 10.97.030 and
43.830-845 [43.43.830-43.43.845].

Summary: The proposed WAC amendment would
remove the dissemination requirement of releasing convic-
tion criminal history information based on an exact name and
date of birth.

Reasons Supporting Proposal: ~ This programming
change will improve the name search results and provide a
record even though search parameters used may be slightly
different.

Name of Agency Personnel Responsible for Drafting:
Ms. Cindy Haider, P.O. Box 42633, Olympia, WA 98504,
(360) 570-5230; Implementation: Captain Paul Beckley,
P.O. Box 42619, Olympia, WA 98504, (360) 570-5252; and
Enforcement: Deputy Chief Maurice King, P.O. Box 42600,
Olympia, WA 98504, (360) 753-4632.

Name of Proponent: Washington State Patrol, govern-
mental.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: Approval of the amendment.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The regulation is intended to cover all criminal jus-
tice records systems that contain criminal history record
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information, whether the systems are manual or automated.
This programming change will improve the name search
results and provide a record even though search parameters
used may be slightly different.

Proposal does not change existing rules.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Statement is not needed.

RCW 34.05.328 does not apply to this rule adoption.

Hearing Location: Washington State Patrol, Criminal
Records Division, Conference Room, 3000 Pacific Avenue
S.E., Suite 202, Olympia, WA 98504, on December 10, 2002,
at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Mr.
Michael Palios by December 6, 2002, TDD (360) 536-4270
or (360) 753-5966.

Submit Written Comments to: Ms. Cindy Haider, P.O.
Box 42633, Olympia, WA 98504, fax (360) 570-5274, by
December 6, 2002.

Date of Intended Adoption: December 20, 2002.

October 31, 2002

Ronal W. Serpas
Chief

AMENDATORY SECTION (Amending WSR 97-05-048,
filed 2/18/97, effective 3/21/97)

WAC 446-20-285 Employment—Conviction
records—Child and adult abuse information. After Janu-
ary 1, 1988, certain child and adult abuse conviction informa-
tion will be furnished by the state patrol upon written or elec-
tronic request of any applicant, business or organization, the
state board of education, or the department of social and
health services. This information will consist of the follow-
ing:

(1) Convictions of crimes against children or other per-
sons as defined in RCW 43.43.830(6), and as amended by
chapter 9A.44 RCW;

(2) Department of health disciplinary authority final
decisions of specific findings of physical or sexual abuse or
exploitation of a child and any subsequent criminal charges
associated with the conduct that is the subject of the disciplin-
ary authority final decision; for the businesses and profes-
sions defined in chapter 9A.44 RCW; and

(3) Civil adjudications of child abuse, as amended by
chapter 9A 44 RCW.

Criminal history information will be furnished from the
Washington state patrol, consistent with the provisions of
RCW 43.43.830 through 43.43.840, upon receipt of a written
or electronic request.

School districts, the superintendent of public instruction,
educational service districts and their contractors will also
receive conviction information under RCW 10.97.030 and
10.97.050 pursuant to chapter 159, Laws of 1992.

The state patrol shall also furnish any similar records
maintained by the Federal Bureau of Investigation or records
in custody of the National Crime Information Center, if avail-
able, subject to their policies and procedures regarding such
dissemination.

Proposed
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PROPOSED

WSR 02-22-072

(a) The business or organization making such request
shall not make an inquiry to the Washington state patrol or an
equivalent inquiry to a federal law enforcement agency
unless the business or organization has notified the applicant
who has been offered a position as an employee or volunteer
that an inquiry may be made.

(b) For positive identification, the request for criminal
history information form may be accompanied by fingerprint
cards of a type specified by the Washington state patrol iden-
tification and criminal history section, and shall contain a cer-

- tification by the business or organization; the state board of

education; or the department of social and health services,
that the information is being requested and will be used only
for the purposes as enumerated in RCW 43.43.830 through
43.43.845.

(c) In the absence of fingerprint cards, the applicant may
provide a right thumb fingerprint impression in the area pro-
vided on the request for criminal history information form. In
the event of a possible match((~where)) to the applicant’s
name and date of birth ((as-submitted-variesfrom-that-of-the

ien)), the right thumb finger-
print impression will be used for identification verification
purposes only. ((An-exaet-name-and-date-of-birth-mateh-will
A red—fordi e c etionint .

pesitive-identifieation-orverifieation-of record:))

(d) After processing a properly completed request for
criminal history information form, if the conviction record,
disciplinary authority final decision, adjudication record, or
equivalent response from a federal law enforcement agency
shows no evidence of crimes against persons, an identifica-
tion declaring the showing of no evidence shall be issued to
the business or organization by the Washington state patrol
identification and criminal history section within fourteen
working days of receipt of the request. Possession of such
identification shall satisfy future record check requirements
for the applicant for a two-year period.

(e) The business or organization shall notify the appli-
cant of the state patrol’s response within ten calendar days
after receipt by the business or organization. The employer
shall provide a copy of the response to the applicant and shall
notify the applicant of such availability.

(f) The business or organization shall be immune from
civil liability for failure to request background information
on a prospective employee or volunteer unless the failure to
do so constitutes gross negligence.

WSR 02-22-072
PROPOSED RULES
CRIMINAL JUSTICE
TRAINING COMMISSION
[Filed November 4, 2002, 2:42 p.m.}

Original Notice.
Preproposal statement of inquiry was filed as WSR 02-
19-100.

Proposed

[38]
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Title of Rule:
tion—Definitions.

Purpose: Consistency in language.

Statutory Authority for Adoption: RCW 43.101.080.

Summary: Stakeholders were contacted by letter to
advise of the intended rule amendments. Proposal also listed
on the agency website.

Reasons Supporting Proposal: To improve effective-
ness, clarity and intent in order to better serve clients, stake-
holders, and citizens.

Name of Agency Personnel Responsible for Drafting
and Enforcement: Doug Blair, Burien, (206) 835-7311; and
Implementation: Michael D. Parsons, Burien, (206) 835-
7347.

Name of Proponent: Criminal Justice Training Commis-
sion staff in negotiated rule making with private industry rep-
resentatives and the Department of Licensing (DOL), private
and governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose, Summary, and Reasons Supporting
Proposal above.

Proposal Changes the Following Existing Rules: See
Purpose, Summary, and Reasons Supporting Proposal above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Proposal is exempt
under RCW 19.85.025(2), therefore, a small business eco-
nomic impact statement is not required.

RCW 19.85.025(2), this chapter does not apply to a rule
proposed for expedited adoption under RCW 34.05.230 (1)
through (8), unless a written objection is timely filed with the
agency and the objection is not withdrawn.

RCW 34.05.328 does not apply to this rule adoption.

Hearing Location: Criminal Justice Training Commis-
sion, 19010 1st Avenue South, Burien, WA 98148-2055, on
December 11, 2002, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Sonja
Hirsch by December 9, 2002, TDD (206) 835-7300.

Submit Written Comments to: Sharon M. Tolton, Crim-
inal Justice Training Commission, 19010 1st Avenue South,
Burien, WA 98148-2055, fax (206) 439-3860, by June 11,
2002.

Date of Intended Adoption: December 11, 2002.

November 1, 2002
Sharon M. Tolton
Deputy Director

WAC 139-35-005 Firearms certifica-

AMENDATORY SECTION (Amending WSR 92-02-041,
filed 12/24/91, effective 1/24/92)

WAC 139-35-005 Firearms certification—Defini-
tions. (1) Words and terms used in WAC 139-35-005 through
139-35-025 shall have the same meaning as under chapter
18.165 RCW, unless otherwise clearly provided in these
rules, or the context in which they are used in these rules
clearly indicates that they be given some other meaning.

(2) "Principal owner" means the sole owner of a private
((deteetive)) investigator agency.
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(3) "Principal partner” means a partner who exercises
operational control over a private ((deteetive)) investigator
agency.

(4) "Department” means Washington state department of
licensing.

(5) "Commission" means Washington state criminal jus-
tice training commission.

WSR 02-22-073
PROPOSED RULES
DEPARTMENT OF LICENSING
[Filed November 4, 2002, 3:26 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 02-
15-017.

Title of Rule: Amend rules for course approval and dis-
tance education delivery method approval. Will amend
WAC 308-124H-025 and 308-124H-029.

Purpose: To require that real estate continuing education
providers demonstrate in the application for course approval
how a course is related to the practice of real estate and how
the school will determine that a student has completed the
required number of clock hours.

Statutory Authority for Adoption: RCW 18.85.040(1).

Statute Being Implemented: RCW 18.85.090, [18.85.]-
095, and 18.85.165.

Summary: Will require that course providers demon-
strate how a real estate continuing education course is related
to the practice of real estate. Will require that distance edu-
cation providers demonstrate how they will determine that a
student has completed the required number of clock hours.
Current rules do not clearly require this information from the
providers and have resulted in many alleged abuses of the
continuing education clock hour requirement.

Reasons Supporting Proposal: Will help to reduce
alleged abuses of the continuing education clock hour
requirement.

Name of Agency Personnel Responsible for Drafting:
Jana L. Jones, Department of Licensing, Black Lake Com-
plex, P.O. Box 2445, Olympia, WA, (360) 664-[6524],
Implementation and Enforcement: DOL Real Estate Pro-
gram, Department of Licensing, Black Lake Complex, P.O.
Box 2445, Olympia, WA, (360) 664-6524.

Name of Proponent: Washington Real Estate Commis-
sion and the Department of Licensing Real Estate Program,
governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: To require that real estate continuing education pro-
viders demonstrate in the application for course approval
how a course is related to the practice of real estate and how
the school will determine that a student has completed the
required number of clock hours.

Proposal Changes the Following Existing Rules:
Amendment of WAC 308-124H-025 and 308-124H-029 will
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help to reduce alleged abuses of the continuing education
clock hour requirements.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. There will not be a bur-
den on the industry due to increased fees or increased work-
loads.

RCW 34.05.328 does not apply to this rule adoption.
Department of Licensing is exempt from this law.

Hearing Location: Department of Licensing, 405 Black
Lake Boulevard, Conference Room #102, 1st Floor, Olym-
pia, WA 98502, on Wednesday, December 11, 2002, at 10:00
a.m. - 12:00 noon.

Assistance for Persons with Disabilities: Contact Jana
Jones by December 10, 2002, TDD (360) 753-1966 or (360)
664-6524.

Submit Written Comments to: Jana L. Jones, Assistant
Administrator, Real Estate Program, P.O. Box 2445, Olym-
pia, WA 98507-2445, fax (360) 586-0998, by December 10,
2002.

Date of Intended Adoption: December 11, 2002.

October 23, 2002

Alan E. Rathbun

Assistant Director

Business and Professions Division

AMENDATORY SECTION (Amending WSR 02-03-055,
filed 1/10/02, effective 2/10/02)

WAC 308-124H-025 General requirements for
course approval. Courses shall meet the following require-
ments:

(1) Be offered by a private entity approved by the direc-
tor to operate as a school;

(2) Be offered by a tax-supported, public technical or
community college or other institution of higher learning that
certifies clock hours as indicated in RCW 18.85.010(9), con-
sistent with the approval standards prescribed by the director
and this chapter;

(3) Be offered by the Washington real estate commis-
sion;

(4) Have a minimum of three hours of course work or
instruction for the student. A clock-hour is a period of fifty
minutes of actual instruction;

(5) Provide practical information related to the practice
of real estate in any of the following real estate topic areas:
Fundamentals, practices, principles/essentials, real estate
law, legal aspects, brokerage management, business manage-
ment, taxation, appraisal, evaluating real estate and business
opportunities, property management and leasing, construc-
tion and land development, ethics and standards of practice,
real estate closing practices, current trends and issues,
finance, hazardous waste and other environmental issues,
commercial, real estate sales and marketing, instructor devel-
opment or the use of computers and/or other technologies as
applied to the practice of real estate;

(6) Be under the supervision of an instructor approved to
teach the topic area, who shall, at a minimum, be available to
respond to specific questions from students on an immediate
or reasonably delayed basis;
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(7) The following types of courses will not be approved
for clock hours: Course offerings in mechanical office and
business skills, such as, keyboarding, speed-reading, memory
improvement, language, and report writing; orientation
courses for licensees, such as those offered by trade associa-
tions; and personal and sales motivation courses or sales
meetings held in conjunction with a licensee’s general busi-
ness. Clock hours will not be awarded for any course time
devoted to meals or transportation;

(8) Courses of thirty clock hours or more which are sub-
mitted for approval shall include a comprehensive examina-
tion(s) and answer key(s) of no fewer than three questions per
clock hour with a minimum of ninety questions, and a
requirement of passing course grade of at least seventy per-
cent; essay question examination keys shall identify the
material to be tested and the points assigned for each ques-
tion;

(9) Include textbook or instructional materials approved
by the director, which shall be kept accurate and current;

(10) Not have a title which misleads the public as to the
subject matter of the course;

(11) The provider’s course application shall identify

learning objectives and demonstrate how these are related to
the practice of real estate;

(12) Courses offering the prescribed core curriculum
shall meet the requirements of WAC 308-124 A-605;

((&2))) (13) Only primary providers shall be approved to
teach the prescribed core curriculum; and

((&3¥)) (14) Course providers offering core curriculum
within a course exceeding three clock hours must clearly
indicate in the application for approval where the core curric-
ulum elements are met in the course.

AMENDATORY SECTION (Amending WSR 00-08-035,
filed 3/29/00, effective 7/1/00)

WAC 308-124H-029 Distance education delivery
method approval required. Applicants are required to sub-
mit an application for each separate distance education deliv-
ery method for which they propose to offer approved courses
for clock hours. When submitting a distance education deliv-
ery method application, the following minimum criteria must
be provided by the applicant:

(1) Specify the course learning objectives for each learn-
ing unit and clearly demonstrate that the learning objectives
cover the subject matter and how these relate to the practice
of real estate. Objectives must be specific to ensure that all
content is covered adequately to ensure mastery;

(2) Demonstrate how mastery of the material is provided
by:

(a) Dividing the material into major learning units, each
of which divides the material into modules of instruction;

(b) Specifying learning objectives for each learning unit
or module of instruction. Learning objectives must be com-
prehensive enough to ensure that if all the objectives are met,
the entire content of the course will be mastered;

(c) Specifying an objective, quantitative criterion for
mastery used for each learning objective and provide a struc-
tured learning method designed to enable students to attain
each objective;
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(3) Demonstrate that the course includes the same or rea-
sonably similar informational content as a course that would
otherwise qualify for the requisite number of clock hours of
classroom-based instruction and how the provider will know
that the student completed the required number of clock
hours;

(4) Describe consistent and regular interactive events
appropriate to the delivery method. The interactive elements
must be designed to promote student involvement in the
learning process, and must directly support the student’s
achievement of the course learning objectives. The applica-
tion must identify the interactive events included in the
course and specify how the interactive events contribute to
achievement of the stated learning objectives;

(5) Demonstrate how the course provides a mechanism
of individual remediation to correct any deficiencies identi-
fied during the instruction and assessment process;

(6) Measure, at regular intervals, the student’s progress
toward completion of the mastery requirement for each learn-
ing unit or module. In the case of computer-based instruction,
the course software must include automatic shutdown after a
period of inactivity;

(7) Demonstrate that approved instructors are available
to answer questions regarding course content at reasonable
times and by reasonable means, including in-person contact,
individual and conference telephone calls, e-mail and FAX;

(8) Demonstrate how reasonable security will be pro-
vided to ensure that the student who receives credit for the
course is the student who enrolled in and completed the
course. Both the approved school and the student must certify
in writing that the student has completed the course, and the
required number of clock hours;

(9) Provide a complete description of any hardware, soft-
ware, or other technology to be used by the provider and
needed by the student to effectively engage in the delivery
and completion of the course material and an assessment of
the availability and adequacy of the equipment, software, or
other technologies to the achievement of the course’s instruc-
tional claims; and

(10) Provide an orientation session with the instructor or
an affiliated representative of an approved school. Mecha-
nisms must be clearly in place which allow students an early
orientation to discuss course specifics.

WSR 02-22-078
PROPOSED RULES
DEPARTMENT OF HEALTH
STATE BOARD OF HEALTH
[Filed November 5, 2002, 8:14 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 01-
08-091 and 01-08-093.

Title of Rule: Chapter 246-680 WAC, Prenatal tests—
Congenital and heritable disorders.

Purpose: Chapter 246-680 WAC establishes (1) State .

Board of Health (SBOH) standards for screening and diag-
nostic procedures for prenatal diagnosis of congenital disor-
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ders of the fetus, and (2) Department of Health (DOH) crite-
ria and timelines regarding the availability and use of prena-
tal tests for health care providers to share with pregnant
women and couples.

Other Identifying Information: These rules have been
reviewed under Executive Order 97-02, Regulatory Improve-
ment. This proposal combines the rule development pro-
cesses that were initiated under WSR 01-08-091 and 01-08-
093.

Statutory Authority for Adoption: For WAC 246-680-
001 Purpose, is RCW 43.20.050, 70.54.220; for WAC 246-
680-010 Definitions, is RCW 48.21.244, 48.44.344, 48.46.-
375, 70.54.220; and for WAC 246-680-020 Board of health
standards for screening and diagnostic tests during preg-
nancy, is RCW 48.21.244, 48.44.344, 48.46.375.

Statute Being Implemented: RCW 70.54.220, 43.20.-
050, 48.21.244, 48.44.344, 48.46.375.

Summary: The proposal adds time periods within which
prenatal tests are to be performed. RCW 70.54.220 directs
the department to establish time periods, but not all tests
required by rules have time periods set out. RCW 43.20.050,
48.21.244, 48.44.344, and 48.46.375 direct the SBOH to
establish standards for prenatal testing. The proposal updates
the style of rules; deletes obsolete rules, updates the scope of
prenatal genetics testing required for health insurance bene-
fits packages; and adds three new tests: Maternal hepatitis B,
and Group B strep, fluorescent in-situ hybridization (FISH).

Reasons Supporting Proposal: Existing rule does not
fully reflect statutory requirements because not all prenatal
tests in WAC include time periods within which they need to
be made available to pregnant women. These rules have not
been updated for ten years. The updates will improve read-
ability and assure the rules are consistent with current stan-
dards of practice.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Debra Lochner Doyle,
Center Point, Kent, (253) 395-6742.

Name of Proponent: Department of Health and State
Board of Health, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule establishes standards of medical necessity
for prenatal screening and diagnostic procedures that must be
included in maternity benefits when offered by insurance
companies, health maintenance organizations and group dis-
ability contractors. The purpose of the rule is to assure preg-
nant women have timely access to prenatal screening and
diagnostic procedures.

The proposal adds time periods within which prenatal
tests must be performed under requirements of medical
necessity set by the SBOH. The amendments will make the
rules responsive to RCW 70.54.220, which directs the depart-
ment to establish prenatal testing time periods. Not all tests
required by rules now have time periods set out. The change
will also improve readability and assure that the rule is con-
sistent with current standards of medical practice.

The anticipated effects of the rule are to enable pregnant
women to receive timely information from their health care
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providers about the availability of prenatal diagnostic tests in
order to enable informed decisions about having those tests.

Proposal Changes the Following Existing Rules: The
proposal amends chapter 246-680 WAC. WAC 246-680-001
Purpose, is amended to improve readability. WAC 246-680-
010 Definitions, is amended to clarify terms, identify specific
tests used to predict congenital or heritable disorders and
when the tests should occur. Under WAC 246-680-020,
Board of Health standards for screening and diagnostic test
during pregnancy, the proposal adds maternal hepatitis B sur-
face antigen, Group B strep and fluorescent in-situ hybridiza-
tion (FISH) as standards of medical necessity for prenatal
testing, and criteria for when prenatal ultrasound should
occur. The section also adds, as a recommended procedure,
prenatal tissue biopsy/sampling if the nature of the disorder
indicates that tissue biopsy is the only means to provide bio-
chemical genetic diagnosis for the purpose of protecting the
mother’s health, or predicting the prognosis of the fetus.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

The following information is taken from the economic
analysis that was completed for the significant analysis on the
amendments to the prenatal screening portions of the prenatal
screening rule, chapter 246-680 WAC. The small business
impacts depend largely on the relative cost increases and
decreases that are created by the shift in service. These were
modeled in order to do all the economic analyses. The mod-
els are in the economic analysis that was filed in the rule-
making file.

The amendments to the prenatal screening rule have
been evaluated and the DOH has determined that the proba-
ble benefits exceed the probable costs, that this rule is the
least burdensome for those who are required to comply and
that the impacts of the rule amendments, taken together, have
a disproportionate impact on small business. The cost mini-
mization required for the small business economic impact
statement is discussed in the least burden analysis.

Prenatal Screening: The amendments to the current
prenatal screening rule bring the rule up-to-date with current
standards of care. The rule amendment combines require-
ments for methods of tissue extraction and methods of testing
to allow parents to have healthy babies. Appendix A pro-
vides a list of the changes to the rule in matrix form and indi-
cates which changes are housekeeping, existing practice, or
newly adopted standards of care. This document only evalu-
ates the following substantive changes:!

The following changes will produce little or no change in
currently provided medical services but they are evaluated
because the amendments are substantive:

m Use of laboratory testing called FISH (fluorescent in-siru
hybridization).
W Testing for hepatitis B.

The following change will bring the rule up-to-date with
the standard of care being adopted or recommended by the
CDC and other professional organizations. It will create an
increased impetus to a substantive change that is already
going on in the market:
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m Testing for Group B strep.

The amendments augment the rule and allow each of the
existing requirements to work better.

Small Business Economic Impact: The purpose of the
amendment is to bring the WAC into conformance with cur-
rent standards of care. Given this, it is highly likely that the
rule will have no impact on costs because doctors and insur-
ers either have incorporated, or are currently incorporating
the requirements into their daily actions. However, this rule
amendment is being reviewed as if this were not the case
because in some areas of the state some practices may not
comply with current standards of care. Furthermore, the
insurers may not yet have incorporated the newer standards
of care into their rate structures. This rule amendment has
been reviewed and DOH has determined that if doctors are
not currently practicing under recognized standards of care or
if insurers have not incorporated the standard shift into their
current policies then the amendment has a disproportionate
impact on small businesses.

Many small and large businesses in every SIC? code pro-
vide insurance for their employees. They will be affected by
the rule through changes in insurance rates.

Total
Units

SIC DESCRIPTION

6324 Hospital and medical service plans

Over the last year the draft rule has been circulated twice
to insurers for feedback. Insurers have not responded to the
rule change. They have also been invited to meetings as
stakeholders. The purpose of the rule change is to bring the
WAC into conformance with current standard of care. It is
likely that the national carriers of distributed risk that provide
the coverage have already incorporated the cost savings from
FISH and the cost increases from Group B strep and HBV
standard of care into their rates.

Testing for Group B strep and HBV will have significant
net benefits for the population because children will not be
injured but the greatest share of the gain is to the child and not
to the medical system. The net medical cost for Group B
strep is $15 per child. The HBV screen decreases total med-
ical costs by $346 however the screen is still likely to
increase rates. The short-term medical cost for HBV is 22
million or $27 per child. The avoidance of HBV saves
$22,000 in medical costs for the adult victim and this will
more than offset medical costs but the gain is in the distant
future (over twenty to thirty years from now) and is unlikely
to be factored into rates. Thus, these requirements are likely
to increase rates. This would have a negative impact on
insurers and on businesses that use regular insurance.

Small and large businesses are affected differently by the
two shifts. The cost imposition is based on very common
medical problems since all mothers will be tested. A cost that
applies to all mothers is strictly proportional to the number of
women employed. Thus, Group B strep and HBV screening
will have a disproportionate impact on companies that
employ more women of child-bearing age than other compa-
nies. Since the use of FISH is much rarer, the average small
company is unlikely to be affected by the cost reduction due
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This rule will affect the insurance providers directly. But
the largest share of costs will accrue to the small businesses
that provide insurance to their employees in small insurance
pools. The insurance market is fluid and businesses have
many options. Companies may provide insurance, may self
insure, or may provide a defined contribution for the
employee to use for insurance. It is impossible to know how
many currently provide each type of coverage and, more
importantly, what shifts will be made in the immediate
future.

This rule requires coverage by insurance providers for
techniques that will define genetic disorders in a fetus
(FISH), for testing of the mother for Group B strep, and for
testing of the mother for hepatitis B. Each has different
implications for business itself:

The direct impact of the rule will be on insurance compa-
nies in the following SIC. Based on current information,
FISH will provide significant savings to the medical
structure?® and thus to insurers for all forms of coverage. Its
use by reducing costs to insurers could possibly reduce rates
if the savings were not already incorporated into the rate
structure. This would have a positive impact on businesses
that use regular insurance.

Total Average employment
Employment Small business Largest 10%
6,938 11 135

to FISH but is highly likely to be affected by the other cost
increases. The large company is more likely to be affected by
both the cost increases and cost decreases.

DOH has done a worst-case analysis. The average large
company* has one hundred eighty-two employees where an
average small company that provides coverage has 30.2
employees. If the following assumptions are applied then in
a ten-year period the small business has only a 7% chance
that FISH will produce a savings for their risk pool where the
average large company has a 41% chance that FISH will pro-
duce a savings.

m Half the employees are female.

®m Average percentages are between the age of twenty and
thirty-four.

m The average females in these age brackets bears two live
children in the fourteen year period.

B Average population frequencies for FISH are applied.

® The small business is in a small risk pool.

A small company in a limited pool is more likely to
experience a cost increase based on HBV and Group B strep
screening and a large company in a large pool is more likely
to experience a cost decrease based on FISH.

Thus, the costs of the rule are proportional and the sav-
ings are disproportionately accruing to large companies.
Therefore, the rule imposes disproportionately higher costs
on small business and cost minimization is required.
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Probability that the business may benefit from FISH requirement
. Average Half N likely Likelihood
Employment Female to give birth for FISH
Large employers with 50 or more employees 181.8 90.9 18.9 41%
Small employers with 20 to 49 employees 30.2 15.1 3.1 7%

A company with thirty employees, half of which are women and 20% of which are likely to bear two children and none of
which use FISH will experience a cost increase of $13 per employee. A large company with one hundred eighty-one employees
may experience a cost reduction of $6 per employee. This is disproportionate. It should be recognized however that large com-
panies and small companies insured in large risk pools would experience very similar per employee costs.
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Relative Impact for Worst Case Scenario

$ impact/ Number of
child children $ impact $/Employee
Small Business: Screen costs $68.10 6.00 $ (408.60) $ (13.62)
Large Business: Screen net $30.06 36.36 $1,092.89 $6.01
Insurers have been given early and later copies of the . First trimester ultrasound to determine twin status and
draft rule and have not responded. Given this lack of dates.
. A second trimester ultrasound to evaluate fetal mor-

response from insurers, DOH had no basis to make a determi-
nation of actual disproportionate impact within the insurance
industry. However, there has been a continuing trend of
smaller insurers leaving the business. This indicates that
there are economies of scale. Given economies of scale, any
amendment that imposes costs proportionately across their
female patients of child bearing age, such as the HBV and
Group B strep screening, will by definition have a dispropor-
tionate impact. DOH assumes that the insurers have already
recognized the potential cost savings from FISH and have
already incorporated it into their rates. Thus, FISH would
have no effect. Based on this, cost minimization would be
required.

Cost Minimization: The committee considered several
additions to the rule, which were eliminated because they
were too costly. These are listed in the least burden determi-
nation section. Each of the listed requirements would have
imposed significant costs on businesses such as providers
and/or insurers. The reporting requirements for Group B
strep would also have imposed costs on the state.

Consultation with Small Businesses: Two drafts of the
amended rule were sent to a stakeholder list of one hundred
fifty-seven hospitals, insurers, and primary and specialty pro-
viders. The proposed amendment will be sent to this same
list of stakeholders, which includes small and large compa-
nies, at the time of filing. The information in the SBOH hear-
ing package will also be posted on the Internet.

Least Burden Analysis: This rule amendment has been
reviewed and it is the least burdensome for those who are
required to comply. The following amendments were consid-
ered but were not selected because they were too burden-
some:

Some stakeholders proposed eliminating any review of
prenatal tests on a case-by-case basis, thus requiring insurers
to cover all tests and procedures requested. This was rejected
because it was felt the costs would be too great and could not
be justified.

Advocates asked for prenatal ultrasound to be authorized
per a given schedule that would include:

[43]

phology with serial ultrasounds performed every two to
four weeks after, if an abnormality was found.
. A fetal echocardiograph to evaluate the fetal heart.

This was requested because it was felt that it would be
too costly and the pregnancy management would ultimately
be up to the patient and physician.

Reporting requirements were considered for Group B
strep, however, they were not included here since the cost of
establishing a reporting system and database was deemed to
be too high.

I RCW 34.05.328 (c) requires that the department determine that the proba-
ble benefits of the rule are greater than its probable costs, taking into account
both the qualitative and quantitative benefits and costs and the specific direc-
tives of the statute being implemented. This requirement does not apply to
the housekeeping portions of the rule.

2 Standard Industrial Classification.

3 On a medical cost only basis the net present value of the cost savings is esti-
mated to average approximately $86 per child born in the state over the next
ten years. This may be a low estimate because it does notinclude other direct
costs, which may accrue to insurers, especially for children who must even-
tually be medically institutionalized as adults. This is larger than the net
medical cost that may be imposed per child for Group B strep and HBV pro-
vision. However, given that the net savings has been known for some time,
insurers generally provide the FISH coverage now.

4 Based on the Employment Security breakdown of all companies with fifty
employees or more.

5 Based on Employment Security breakdown of all companies with twenty to
forty-nine employees. Companies with more than twenty employees are
more likely to provide medical coverage so they were chosen for the worst-
case analysis.

6 20.8%, Office of the Forecast Council, 11/2001. Women over thirty-five
are heading into the age category with higher risk, more pregnancy analysis
and a much higher range of likely existing services including FISH.

A copy of the statement may be obtained by writing to
Debra.LochnerDoyle @DOH.WA.GOV or Debra Lochner
Doyle, MS, CGC, State Coordinator for Genetic Services,
Washington State Department of Health, 20435 72nd Avenue
South, Suite #200, Mailstop K17-8, Kent, WA 98032, phone
(253) 395-6742, fax (253) 395-6724.

RCW 34.05.328 applies to this rule adoption. The rule is
legislatively significant under RCW 34.05.328 (5)(c)(iii)(C)
because it significantly alters policy by adding maternal hep-
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atitis B surface antigen, Group B strep and fluorescent in-situ
hybridization (FISH) as standards of medical necessity for
prenatal testing.

Hearing Location: The Hilton Airport and Conference
Center, 17620 Pacific Highway South, Seattle, WA 98188,
on December 10, 2002, at 2:30 p.m.

Assistance for Persons with Disabilities: Contact
Desiree Day Robinson by December 2, 2002, TDD 1-800-
833-6388 or (360) 236-4107.

Submit Written Comments to: Debra Lochner Doyle,
MS, CGC, State Coordinator for Genetic Services, Washing-
ton State Department of Health, 20435 72nd Avenue South,
Suite #200, Mailstop K17-8, Kent, WA 98032, fax (253)
395-6737, by December 6, 2002.

Date of Intended Adoption: December 10, 2002.

M. C. Selecky
Secretary
Department of Health
Don Sloma
Executive Director
State Board of Health

AMENDATORY SECTION (Amending Order 124B, filed
12/27/90, effective 1/31/91)

WAC 246-680-001 Purpose. The purpose of this chap-
ter is to((z

H—Establish—department—and—state—board—of health

£2))) establish standards ((ef-the-Washington-state-board
of-health)) for screening and diagnostic procedures for prena-
tal diagnosis of congenital disorders of the fetus under RCW
48.21.244, 48.44.344, and 48.46.375;

(B)Reguire heald l deing .

€5))) and to establish criteria and time lines ((for-distribu-

to-prenatal-tests)) regarding the availability and use of prena-
tal tests for health care providers to share with pregnant
women and couples as required under RCW 70.54.220.

AMENDATORY SECTION (Amending Order 124B, filed
12/27/90, effective 1/31/91)

WAC 246-680-010 Definitions. For the purpose ((ef

£2))) of this chapter, the following definitions apply:

(1) "Department” means the Washington state depart-
ment of health. :
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(()) (2) "Health care providers” means persons
licensed or certified by the state of Washington under Title 18
RCW to provide prenatal care or to practice medicine and
qualified genetic counselors.

(((—Eaberatory—means—a—private—or—publie—person;
ol and heritable disordors.

&) Parental-chromosomal)) (3) "Prenatal carrier test-
ing" means a procedure to remove blood or other tissue from
one or both parents in order to perform laboratory analysis to
establish chromosome constitution or genetic carrier status of
the parents.

((667)) (4) "Prenatal test” means any test to predict con-
genital or heritable disorders ((whieh:

ey When—improperly—utilized-—meay—eleardly—harm—or

ineludes—procedures—and)) that may harm or endanger the

health, safety, or welfare of members of the public if improp-
erly utilized and includes preprocedure and post-procedure

genetic counseling, laboratory tests, and procedures as fol-
lows:
((elpha-fetoprotein

(&) (a) Maternal serum
AMSAFP))) marker screening is a procedure involving
obtaining blood from a pregnant woman during the fifteenth

to ((twentieth-completed-menstraal)) twenty-second

week((s)) of gestation, in order to measure through laboratory

tests the level of ((alpha—fetoproteinin-the-bloed)) certain

analytes that are associated with increased risks to the fetus or
pregnancy such as alpha-fetoprotein, unconjugated estriol,
human gonadotropin, inhibin, and/or PAPP-A.

(b)_Maternal hepatitis B surface antigen (HBsAg)
screening is a procedure involving obtaining blood from a

pregnant woman during the first trimester of pregnancy to
test for maternal hepatitis B infection. HBsAg screening

should be repeated during the last trimester of pregnancy if a
woman is at high risk for hepatitis B infection.

(c) Group B strep screening per vaginorectal culture at
35-37 weeks gestation is used to screen pregnant women for

Group B strep colonization. The swab culture specimen must
be grown in selective broth media.

((69)) (d) Amniocentesis is a procedure performed after
fourteen weeks of gestation to remove a small amount of
amniotic fluid from the uterus of a pregnant woman, in order
to perform one or more of the following laboratory tests:

(")) (1) Measure the level of alpha-fetoprotein;

((83Y)) (ii) Measure the level of acetylcholinesterase;

((€))) (iii) Cytogenetic studies on fetal cells including
fluorescent in-situ hybridization (FISH) if indicated;

((83Y)) (iv) Biochemical studies on fetal cells or amniotic
fluid; ((and

€£3)) (v) Deoxyribonucleic Acid (DNA) studies on fetal
cells including fetal genotyping for isoimmunization studies;
and

(vi) Infectious disease studies.

((¢#)) (e) Chorionic villus sampling is a procedure per-
formed from ten to twelve weeks of gestation to remove a
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small amount of cells from the developing placenta, in order
to perform one or more of the following laboratory tests:

((A))) (i) Cytogenetic studies on fetal cells including
fluorescent in-situ hybridization (FISH) if indicated;

((683)) (ii) Biochemical studies on fetal cells; and

((¢))) (ii1) DNA studies on fetal cells.

((6%))) (D) Percutaneous umbilical cord blood sampling
is a procedure performed typically after fifteen weeks of ges-
tation to obtain blood from the fetus, in order to perform one
or more of the following laboratory tests:

((&&))) (i) Cytogenetic studies including fluorescent in-
situ hybridization (FISH) if indicated;

((BY)) (ii) Viral titer studies;

((())) (ii1) Fetal blood typing for isoimmunization stud-
ies;

((@3y)) (iv) Prenatal diagnostic tests for hematological
disorders;

((€2))) (v) DNA studies on fetal cells;

(vi) Biochemical studies on fetal blood.

((6é9)) (g) Prenatal ultrasonography is a procedure per-
formed at any time during pregnancy resulting in visualiza-
tion of the uterus, the placenta, the fetus, and internal struc-
tures through use of sound waves.

(¢ Ineludes-pre-procedure-and-post-proceduregenetie

1)) (h) "Preprocedure genetic counseling” means indi-
vidual counseling, which may be part of another ((substan-
tive)) procedure or service, involving a health care provider
or a qualified genetic counselor under the direction of a phy-
sician, and a pregnant woman with or without other family
members, to assess and identify increased risks for congenital
abnormalities or pregnancy complications, offer specific car-
rier or diagnostic tests, discuss the purposes, risks, accuracy,
and limitations of a prenatal testing procedure, ((erd-te)) aid
in decision making and to assist in obtaining the desired test-

ing or procedure.

((€8))) (i) "Post-procedure genetic counseling” means,
when test results are available, individual counseling, which
may be part of another ((substantive)) procedure or service,
involving a health care provider or a qualified genetic coun-
selor under the direction of a physician and a pregnant
woman with or without other family members, to discuss((z

a))) the ((meaning—ef-the)) results of the prenatal tests
done((;anrd

b)-Subsequent)), any further testing or procedures avail-
able and/or referrals for further consultation or counseling.

((99)) (j) "Qualified genetic counselor” means an indi-
vidual eligible for certification or certified as defined ((in
Bulletin-of Information;1984;)) by the American Board of
Medical Genetics, Inc., ((as-a:

¢e)-Clinical-biochemieal-genetietst)) or the American

Board of Genetic Counseling.
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AMENDATORY SECTION (Amending Order 124B, filed
12/27/90, effective 1/31/91)

WAC 246-680-020 Board of health standards for
screening and diagnostic tests during pregnancy. (1) For
the purpose of RCW 48.21.244, (REW)) 48.44.344, and
((REW)) 48.46.375, the following are standards of medical
necessity for insurers, health care service contractors, and
health maintenance organizations to use ((in-determining
medical-neeessity-ena-case-by-ease-basis)) when authorizing

requests or claims for prenatal screening and/or diagnosis

without the requirement of a case-by-case determination and
including preprocedure and post-procedure genetic counsel-
ing:

(a) Maternal serum ((elpha-fetoprotein)) marker screen-
ing for all pregnant women beginning prenatal care before the
twentieth completed ((menstruat)) week of gestation((:

Gy Wit ] ) : \ | .

ii)-Inetudi . . linei
resultis-abnormal

&)

(b) Maternal hepatitis B _surface antigen (HBsAg)
screening for all pregnant women during the first trimester of

pregnancy and the last trimester of pregnancy if the woman is
at high risk for hepatitis B infection.

(c) Information about Group B strep should be provided
to all pregnant women, including_the risk to the newborn, if
the woman is identified through screening as potentially col-
onized with Group B strep. Screening is done through prena-
tal vaginorectal cultures. Pregnant women who are currently
colonized with Group B strep, or who have unknown Group
b strep status and preterm labor with significant risk of pre-
term delivery, or women with amniotic membrane rupture for
eighteen hours or more, or intrapartum fever of one hundred

point four degrees Fahrenheit or more should receive intra-

partum antibiotic prophylaxis. Pregnant women whose prior
newborn had Group B strep disease, or women who have
Group B strep bacteriuria during the current pregnancy need
not be cultured for Group B strep in the prenatal period, but

should receive intrapartum antibiotic prophylaxis.
(d) Prenatal ultrasonography if one or more of the fol-

lowing criteria are met:

(1) A woman undergoing amniocentesis, chorionic villus
sampling, or percutaneous umbilical cord blood sampling or
fetal tissue biopsy;

(ii.) ((Fheresults-onamaternal serum—alphafeteprotein

¢i))) The results of a maternal serum marker screening
test indicate an increased risk to the fetus or pregnancy;

(iii) A woman, or her partner((:

A))). has a ((prier-ehild-er-fetus-with)) personal or fam-
ily history of a congenital abnormality detectable by prenatal

((uhrasenegraphy)) ultrasound; ((ef
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) (iv) An increased risk of a congenital abnormality is
present due to an environmental exposure including maternal
exposure to alcohol; or

(v) A medical evaluation indicates the possibility of

((hydramnios)) polyhydramnios or oligohydramnios.
((€8})) () Amniocentesis ((with-pre-procedure-and-post-
procedure-genetie-eounseling)) if one or more of the follow-

ing criteria are met:

(i) A woman is thirty-five years of age or older at the
time of delivery;

(ii) A woman, or her partner ((having-hed)) has a previ-
ous child or fetus with a chromosomal abnormality or other
prenatally diagnosable disorder;

(iii) A woman, or her partner, has a family history that
includes birth defects or developmental delays;

(iv) A woman or her partner is a carrier of a chromo-
somal rearrangement ((er-anemaly));

((eﬂﬂk—weﬁmﬂ-er—her—paﬁner-

&) (v) A woman and/or her partner are carriers of, or
affected with, a ((prenatal)) prenatally diagnosable inherited
disorder;

((eeB))) (vi) The results ((er)) of a maternal serum
((elpha-fetoprotein)) marker screening test ((are-abrormal))
indicate an increased risk to the pregnancy or fetus;

((E+i1))) (vii) A woman ((with)) has a documented his-
tory of three or more miscarriages of unknown cause when
circumstances prevent parental chromosomal testing;

((699)) (viii) There is an ultrasound diagnosis of fetal
anomaly;

(ix) A medical evaluation indicates an increased risk of
fetal infection;

(x) Fetal blood studies are indicated for isoimmunization
studies or therapy.

(B)The-board- Jo-the-foHlowi disional

)) () Chorionic villus sampling with preprocedure
and post-procedure genetic counseling if one or more of the
following criteria are met:

(i) A woman is thirty-five years of age or older at the
time of delivery;

(ii) A woman, or her partner ((having-had)), has a previ-
ous child or fetus with a chromosomal abnormality or other

prenatally diagnosable inherited disorder;
(iii) A woman, or her partner, is a carrier of a chromo-

somal rearrangement ((er-anomaly));

(iv) A woman, or her partner ((are)), is a carrier((s)) of,
or affected with, a ((prenatal)) prenatally diagnosable inher-
ited disorder; ((ef))

(v) A woman ((with)) has a documented history of three
or more miscarriages of unknown cause when circumstances
prevent parental chromosomal testing((z

Proposed
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(vi) Fetal genotyping is indicated to determine risks for
isoimmunization.

(g) Fluorescent in-situ hybridization (FISH) if a medical
evaluation indicates a rapid or specific submicroscopic chro-
mosomal diagnosis is required to predict the prognosis for the
fetus.

(2) The board recommends the following additional pro-
cedures for use by insurers, health service contractors, and
health maintenance organizations in determining medical
necessity on a case-by-case basis:

(a) Percutaneous umbilical cord blood sampling with
preprocedure and post-procedure genetic counseling if one or
more of the following criteria are met:

(i) A medical evaluation indicates rapid or ((detailed))
specific submicroscopic chromosomal diagnosis or DNA
diagnosis is required to((+

A Proteetthe-health-of the-mother;-of

8Y)) predict prognosis for the fetus((=));

(ii) A medical evaluation indicates the possibility of a
((prenatal)) prenatally diagnosable fetal infection;

(iii) Fetal blood studies are medically indicated for
isoimmunization studies or therapy;

(iv) Fetal blood is the only means to provide biochemical

genetic diagnosis;
(v) Prenatal diagnosis of a hematological disorder((s)) is

medically indicated.
(b) Prenatal tissue biopsy if the nature of the disorder in

question indicates that fetal liver, skin, or other tissue biopsy

is the only means to provide biochemical genetic diagnosis to
protect the health of the mother or predict the prognosis of the

fetus.

WSR 02-22-085
PROPOSED RULES
HIGHER EDUCATION
COORDINATING BOARD
[Filed November 5, 2002, 2:58 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 02-
19-089.

Title of Rule: Chapter 250-69 WAC, Community schol-
arship foundation demonstration project.

Purpose: To amend the rules by detailing priorities for
the awarding of the matching grant.

Statutory Authority for Adoption:
and [28B].370 RCW.

Statute Being Implemented: Section 611 (7)(g), chapter
7, Laws of 2001 2nd sp.s. ESSB 6153 - Operating Budget.

Summary: To officially adopt current administrative
procedures resulting from a significantly increased appropri-
ation.

Reasons Supporting Proposal: Program exists through a
very limited budget proviso. The amended rules provide a
public record of how the board currently administers the pro-
gram.

Chapters 28B.240
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Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Betty Gebhardt, 917 Lak-
eridge Way, Olympia, WA 98504, (360) 753-7852.

Name of Proponent: Higher Education Coordinating
Board, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The amended rules are designed to explain current
administrative procedures that have been developed with the
assistance of a program advisory group. These revised prior-
ities for awarding the matching grants came about in
response to a significantly increased appropriation.

Proposal Changes the Following Existing Rules: The
substantive changes include deleting reference to the pro-
gram as a demonstration project. The program has been in
existence for well over ten years now and is no longer
referred to in the budget language as a "demonstration”
project. The budget language now permits an organization to
qualify for more than one grant, so these rules include this
change. And, there are now three priorities for awarding the
matching grants - new organizations that have not previously
received the grant; previously awarded organizations pledg-
ing new fund raising for permanent irrevocable endowment
scholarship accounts; and previously awarded organizations
wishing to give out additional scholarships.

No small business economic impact statement has been
prepared under chapter 19.85 RCW.

RCW 34.05.328 does not apply to this rule adoption.

Hearing Location: Higher Education Coordinating
Board, 3rd Floor Conference Room, 917 Lakeridge Room,
Olympia, WA 98504, on January 7, 2003, at 9 a.m. to 12 p.m.

Assistance for Persons with Disabilities: Contact Belma
Villa by January 2, 2003, TDD (360) 753-7809 or (360) 753-
7800.

Submit Written Comments to: Betty Gebhardt, Associ-
ate Director, Higher Education Coordinating Board, P.O.
Box 43430, Olympia, WA 98504-3430, fax (360) 704-6252,
by January 7, 2003.

Date of Intended Adoption: February 4, 2003.

November 5, 2002
Betty Gebhardt
Associate Director

Chapter 250-69 WAC

COMMUNITY SCHOLARSHIP (FOUNDATION-

DEMONSTRATIONPROJECT)) MATCHING GRANT
PROGRAM

AMENDATORY SECTION (Amending WSR 90-09-003,
filed 4/5/90, effective 5/6/90)

WAC 250-69-010 Purpose. The purpose of the com-
munity scholarship ((feﬁﬂdfﬁmﬂ—demeﬂs&amwfejee%))
matching grant program is to provide ((ere-time)) two thou-
sand dollar state-funded matching awards as an incentive to
Washington community scholarship foundations to raise
money and award scholarships to community residents who

WSR 02-22-085

wish to pursue higher education. The community scholarship
((feundatien)) matching grant program encourages commu-
nity organizations to generate local dollars to complement
efforts funded by the state. In making awards, ((priority-shall

aet)) preference will be given to organizations affiliated with
the citizens’ scholarship foundation. An organization may

receive more than one two thousand dollar matching grant
per biennium.

AMENDATORY SECTION (Amending WSR 90-09-003,
filed 4/5/90, effective 5/6/90)

WAC 250-69-020 Authority to administer. As defined
in RCW 28B.80.240, the higher education coordinating

board is charged with the admmlstratron of ((demeas%r-&&eﬂ

mgheﬁeé&e&&efm—t—lﬂs—st-&fe—(as—def-med—b-y—R-G\V
28B-86-380))) any state program or state administered federal
program of student financial aid now or hereafter established.

AMENDATORY SECTION (Amending WSR 90-09-003,
filed 4/5/90, effective 5/6/90)

WAC 250-69-030 Program definitions. (1) "Matching
award" means the state appropriated funding for ((ene-time))
two thousand dollar grants available to selected eligible com-
munity scholarship foundations that raise at least two thou-
sand dollars for student scholarships.

(2) "Community scholarship foundation" means a non-
profit, tax exempt 501 (c)(3) Internal Revenue Service Code,
community-based organization, formed in part or in full for
the purpose of providing higher education scholarships for
local residents.

(3) "Higher education scholarship program” means a
program which would provide awards to community resi-
dents to attend institutions of higher education in Washington
state.

(4) "Washington institutions of higher education" or

"institution” means a degree-granting college or university in

the state of Washmgton ((wh*eh—rs—a—member—ms&ameﬂ-ef—a-n

tee-hme&l—msmufe)) whose campus or branch campus is ths-

ically located in the state of Washington, and who is accred-
ited by a nationally recognized accrediting body. The recog-
nized accrediting bodies are:

(a) The Northwest Association of Schools and Colleges
or a similar regional accrediting body as determined by the
board;

(b) The Accrediting Bureau of Health Education
Schools;

(c) The Accrediting Council for Continuing Education
and Training;

(d) The Accrediting Commission of Career Schools and
Colleges of Technology;

(e) The Accrediting Council for Independent Colleges
and Schools;

(f) The National Accrediting Commission of Cosmetol-

ogy Arts and Sciences;
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(2) The Middle States Association of Colleges and
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AMENDATORY SECTION (Amending WSR 90-09-003,

Schools, Commission on Higher Education;

(h) The New England Association of Schools and Col-
leges;

(i)_The North Central Association of Colleges and
Schools;

(i) The Southern Association of Colleges and Schools;

(k) The Western Association of Schools and Colleges.

(5) "Board" means the higher education coordinating
board. When a duty or responsibility of the board is refer-
enced in this chapter, the authority needed to discharge that
responsibility lies with the executive director or his or her
designee.

(6) "Washington resident” means a resident as defined in

RCW ((28-B——1—S—9—1—l—t-h+e&gh—2—8~B—lé—94—3—aﬂd—m—beﬁfd-

ef—fes*deﬂe-y)) 28B 15 012 (2)(a) through (d) and board

adopted rules and regulations pertaining to the determination
of Washington state residency.
(7) "New money" means funds raised during a twelve-
month period designated and described in the annual program
application. These funds cannot include interest income from

endowments or interest from other funds raised previous to
July 1 of the year of application.

(8) "Permanent and irrevocable scholarship endowment
fund” means contributions received and deposited into an
investment fund with the permanent purpose of using only
the interest earnings from the principal of the contribution for
the scholarships.

AMENDATORY SECTION (Amending WSR 90-09-003,
filed 4/5/90, effective 5/6/90)

WAC 250-69-040 Eligibility criteria. To be eligible to
apply for a matching award a community organization must:

- (1) Have or establish a higher education scholarship pro-
gram and, ((efterFune-30;1989)) during a twelve-month
period designated and described in the annual application,
raise at least two thousand dollars in new money for student
scholarships;

(2) Obtain and maintain tax exempt status under section
501 (c)(3) of the Internal Revenue Code for the fund support-
ing the student scholarship program;

(3) Award student scholarships without regard to age,
sex, marital status, race, creed, color, religion, national ori-
gin, or the presence of any mental, sensory, or physical hand-
icap; and

@ ((Have—net—preweasly—reeewed—a—matehmg—awafd
from-this-program:)) If the recipient of the matching grant is
a college foundation, agree to award student scholarships
funded by the grant and the matching money only to graduat-
ing students for the specific purpose of continuing their
higher education. College foundations must be registered

with the attorney general’s office under the Charitable Trust
Act, chapter 11.110 RCW.

Proposed
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WAC 250-69-050 Application procedure. Community
organizations ((whieh-meet)) meeting eligibility criteria will
be considered for selection after they complete an application
for the matching award on a form provided by the higher edu-
cation coordinating board.

AMENDATORY SECTION (Amending WSR 90-09-003,
filed 4/5/90, effective 5/6/90)

WAC 250-69-060 Selection criteria. Community orga-
nizations which meet the eligibility criteria in ((seetioen-040
abeve)) WAC 250-69-040 and have raised two thousand dol-
lars in new money during the twelve-month period desig-

nated and described in the annual application will be selected
for a matching award, ((during-the-demonstration-period;)) in

the following priority order((:

))._Preference is
given to those organizations affiliated with citizens’ scholar-
ship foundation.

Priority 1: Eligible organizations that have not previ-
ously received the matching grant.

Priority 2: Recipients of the matching grant in previous
years that agree to raise new money and place that money and
the matching grant into a permanent and irrevocable scholar-
ship endowment fund.

Priority 3: Recipients of the matching grant in previous
years that agree to raise new money for student scholarships.

When the number of organizations applying_exceeds
available matching award funds, those which;

(1) Solicit broad-based community support in their fund-
raising activities and are representative of the community in
their structure;

(2) Conduct fund-raising activities with volunteers and
not with paid or contracted fund raisers; and
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(3) Have primary focus of awarding scholarships to

. Washington residents attending Washington institutions of
higher education shall be given further preference.

AMENDATORY SECTION (Amending WSR 90-09-003,
filed 4/5/90, effective 5/6/90)

WAC 250-69-070 Award amount. The community
scholarship foundation matching award is a ((ere-tirae)) two
thousand dollar grant based on available funding.

AMENDATORY SECTION (Amending WSR 90-09-003,
filed 4/5/90, effective 5/6/90)

WAC 250-69-090 Reporting requirements. Commu-
nity organizations will submit, on a form provided by the
board, reports of scholarships awarded from their two thou-
sand dollar contribution and the two thousand dollar match-
ing award. Reporting information will include, but is not lim-
ited to, recipients names and addresses, scholarship amounts
and the higher education institution the recipient plans to
attend. Or if the organization receives an endowment match-
ing grant, a report indicating the endowment account number,

name, the amount of the matching grant and the community
match deposited along with a copy of the deposit receipt from

the financial institution.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 250-69-110 Duration of demonstration

project.

WSR 02-22-086
PROPOSED RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
{Filed November 5, 2002, 4:13 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 02-
17-112.

Title of Rule: WAC 392-140-600 through 392-140-685,
state special education safety net funding.

Purpose: To reflect changes made by the 2002 legisla-
ture and to provide for application for supplemental safety
net funding.

Statutory Authority for Adoption: RCW 28A.150.290.

Statute Being Implemented: Section 507(7), chapter
309, Laws of 1999.

Summary: Proposed amendments reflect the change in
safety net funding from state to federal funding, the elimina-
tion of MOESR, percentage, and other factors, categories,
and the provision for supplemental safety new awards.

Name of Agency Personnel Responsible for Drafting:
Shelley Umpstead, Office of Superintendent of Public
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Instruction, (360) 725-6142; Implementation: Calvin W.
Brodie, Office of Superintendent of Public Instruction, (360)
725-6301; and Enforcement: Michael L. Bigelow, Office of
Superintendent of Public Instruction, (360) 725-6111.

Name of Proponent: Office of Superintendent of Public
Instruction, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Change to rules: Elimination of the funded safety
net category, MOESR; and elimination of state funded safety
net categories, percentage and other factors, due to the elimi-
nation of state safety net funds and the provision for supple-
mental safety net awards for those districts that have
exhausted the high cost individual category and have remain-
ing demonstrated financial need.

Proposal Changes the Following Existing Rules: As
described above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable, no small
business impact.

RCW 34.05.328 does not apply to this rule adoption.

Hearing Location: Old Capitol Building, Bryan Confer-
ence Room, 4th Floor, P.O. Box 47200, Olympia, WA
98504-7200, on December 10,2002, at 11-12 a.m.

Assistance for Persons with Disabilities: Contact Sheila
Emery by December 3, 2002, TDD (360) 664-3631 or (360)
725-6271.

Submit Written Comments to: Legal Services, Office of
Superintendent of Public Instruction, P.O. Box 47200, 600
South Washington Street, Olympia, WA 98504-7200, fax
(360) 753-4201, by December 3, 2002.

Date of Intended Adoption: December 11, 2002.

November 4, 2002
Dr. Terry Bergeson
Superintendent of
Public Instruction

AMENDATORY SECTION (Amending WSR 01-04-023,
filed 1/30/01, effective 1/30/01)

WAC 392-140-600 Special education safety net-—
Applicable provisions. The provisions of WAC 392-140-
600 through 392-140-685 apply to the determination of

safety net allocations of ((state-special-education-moneys
and)) Individuals with Disabilities Education Act (IDEA)

federal ((diseretionary-moneys)) funds for the ((2000-61))
2002-03 school year and thereafter.

AMENDATORY SECTION (Amending WSR 02-05-036,
filed 2/12/02, effective 2/13/02)

WAC 392-140-605 Special education safety net—
Application type((s)), certification, worksheets. Applica-
tion for safety net funding shall be made on ((Eerm-SPH38+
—Maintenance-or)) Form SPI 1381 - Certification published
by the superintendent of public instruction as follows:

(1) School districts may make application for safety net

funding ((en-ene-or-meore-of-the-four-applieationtypes

Proposed
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€2))) The school district making application for safety
net funding shall certify that:

(a) The district recognizes that differences in costs attrib-
utable to district philosophy, service delivery choice, or
accounting practice are not a legitimate basis for safety net
awards.

(b) The application complies with the respective safety
net application standards of WAC ((392-140-610,-392-140-
613;-er)) 392-140-616;

((6Y)) () The application provides true and complete
information to the best of the school district’s knowledge;
((and

£¢})) (d) The district understands that safety net funding
is not an entitlement, is subject to adjustment and recovery,

may not be avallable in future years, ((sfa&&safet—y-ﬂet—ﬁuﬂdmg

%est—&nd—fedefa-}—m#ei-y—ﬁe{—f\mdmg)) must be expended in
program 24, and federal Medicaid has been billed for all ser-
vices to eligible students;

(e) The district is making reasonable effort to provide

appropriate services for students in need of special education

using state funding generated by the basic education appor-
tionment and special education funding formulas;
(f) The district’s special education services are operated

in a reasonably efficient manner;

Proposed
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(g) Indirect costs included for purposes of determining
safety net allocations do not exceed the allowable percent for
federal special education program plus one percent;

(h) Any available federal funding is insufficient to

address the additional needs;

(i) The costs of any supplemental contracts are not
included for purposes of determining safety net awards. Sup-
plemental contracts are those contracts made pursuant to
RCW 28A.400.200(4) excluding extended school year con-
tracts (ESY) required by an IEP; and

(1) The costs of any summer school instruction are not
included for purposes of making safety net determinations
excluding extended school year contracts (ESY) required by
an [EP.

(())) (2) Worksheet((s)) A shall be included with the
application ((shalt)) must demonstrate the need for safety net

funding. Worksheet A is used to determine a maximum’

amount of eligibility for a school district. Award amounts
may be less than the maximum amount of eligibility deter-
mined on Worksheet A. School districts are encouraged and
may be required to submit additional information designed to
assist the state oversight committee in analyzing the applica-
tion.

(€} MOESR apphicas bseetion(l

€))) (3) All high-cost individual student applications
shall include worksheets "A" and "C" and summary pub-
lished in the safety net application, and certification of stan-
dards and criteria pursuant to WAC 392-140-616.

(((d-)—@&hef—ﬁtetefs—appheaﬂeﬂs—pufsuam—te-subsee&en

AN
) )

oot : tard L eriteriad ibed-inr WAC. 302
+46-613-)) (4) At the final meeting of the year, the state over-
sight committee may consider supplemental safety net fund-
ing needs of applicant districts that have exhausted their pool
of high-cost individual students. This supplemental funding

is limited to the remaining safety net funding available pursu-
ant to WAC 392-140-660.

Districts making application for supplemental safety net

funds shall convincingly demonstrate to the committee that
their request for supplemental funding is not due to district
philosophy, service delivery choice, or accounting practice.

AMENDATORY SECTION (Amending WSR 02-05-036,
filed 2/12/02, effective 2/13/02)

WAC 392-140-609 Special education safety net—
Standards and criteria—A ppropriate and properly and
efficiently prepared and formulated IEPs. Individualized
education programs (IEPs) which are appropriate, properly
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and efficiently prepared and formulated are those IEPs that
meet all of the following criteria:

(1) The IEPs comply with federal and state procedural
requirements.

(2) The delivery of specially designed instruction identi-
fied on the IEP complies with state standards (regularly
scheduled teaching or training activities provided or designed
by special education qualified staff).

(3) ((Areasfor)) The provision of special education ser-
vices conforms with areas of need identified in the student’s
evaluation and/or reevaluation made pursuant to chapter 392-
172 WAC ((392172-1H1)).

(4) The state oversight committee determines:

(a) There are no unresolved state audit examination
issues related to special education which are material in
nature;

(b) There are no unresolved state child count verification
issues which are material in nature; and

(c) All corrections to state enrollment reporting, required
for resolution of (a) and (b) of this subsection, are completed.

AMENDATORY SECTION (Amending WSR 02-05-036,
filed 2/12/02, effective 2/13/02)

WAC 392-140-616 Special education safety net—
Standards—High-cost individual student applications.
For districts requesting safety net funding to meet the
extraordinary needs of an eligible high-cost individual spe-
cial education student, the district shall demonstrate at a min-
imum that:

(1) The IEP for the eligible special education student is
appropriate, and properly and efficiently prepared and formu-
lated.

(2) All of the following criteria apply to the high-cost
individual student:

(a) Costs eligible for safety net consideration must be
direct expenditures for services required in the IEP.

(b) In order to deliver appropriate special education to
the student, the district must be providing services which
incur additional costs which exceed available district annual
average per-pupil revenues, including state, federal and local
revenues, by ((seven-theusand-three-hundred-fifty-eight-dol-
lars—for-the-2001-02-scheolyear)) the published threshold.
The threshold amount shall be adjusted annually thereafter
based upon the increase in base salary and NERCs as bud-
geted in the Biennial Operating Appropriations Act and pub-
lished in the safety net application. This threshold amount
shall be adjusted pro rata for students not counted or expected
to be counted for special education services on all eight
enrollment count dates (October through May). For example,
for a student served and reported for only six of the eight
count dates, the threshold amount shall be reduced to three-
quarters of the full amount. The state safety net oversight
committee may set a lower threshold for small school dis-
tricts.

(c) The total cost of educational services must exceed
any carryover of federal flow-through special education
funding as of August 31 of the prior school year.

(d) The cost of providing special education services, as
directed in the IEP, for this student would be detrimental to
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the school district’s ability to provide necessary services to
the other students being provided special education in the dis-
trict.

(3) The state safety net oversight committee shall adapt
the high cost individual student application as appropriate for
applications prepared by the Washington state school for the
blind and the Washington state school for the deaf.

AMENDATORY SECTION (Amending WSR 01-04-023,
filed 1/30/01, effective 1/30/01)

WAC 392-140-626 Special education safety net—
Worksheet A—Demonstration of need. Applications for
((pereentages)) high-cost individual students((-and-etherfae-
tors)) shall demonstrate district financial need as follows:

(1) Application worksheet "A" shall demonstrate a fiscal
need in excess of:

(2) ((Ehe-distriet . ligibilityfor MOESR:

€))) Any previous safety net awards for the current
school year; and

((¢e9)) (b) All other available revenue for special educa-
tion, including all carryover of federal special education rev-
enue.

(2) Awards shall not exceed the amount of need demon-
strated on the worksheet "A."

(3) Worksheets submitted with safety net applications
are to reflect the state adopted excess cost method of account-
ing, consistently applied for both years presented.

(4) The safety net oversight committee may revise the
district’s worksheet "A" submitted for errors or omissions.

(5) The school district shall provide ((additional)) clari-
fying information as requested by the state oversight commit-
tee. .

(6) After the close of the school year, the safety net over-
sight committee may review the worksheet "A" used to deter-
mine need for a district’s award against the actual final school
year enrollments, revenues, and expenditures reported by the
district. Based upon the results of this review:

(a) The safety net allocation for the school year may be
adjusted or recovered; or

(b) If the committee finds that a portion of the safety net
allocation was not needed to balance revenues and expendi-
tures, the committee may consider that portion of the alloca-
tion available to meet the needs of the ensuing school year.

AMENDATORY SECTION (Amending Order 96-15, filed
9/18/96, effective 10/19/96)

WAC 392-140-643 Special education safety net—
Definition—State oversight committee—Procedures. (1)
The state oversight committee will review applications as
deemed necessary by the superintendent of public instruction
pursuant to WAC 392-140-608.

(2) All applications received by the state oversight com-
mittee will be reviewed for completeness by the state over-
sight committee manager or designee. If applications are not
complete, they will be returned to the submitting school dis-
trict.

Proposed

[—]
kel
[}
[—]
-
[—]
[
[




PROPOSED

WSR 02-22-086

(3) The state oversight committee manager will forward
to the committee members copies of the applications in a
timely manner.

(4) The state oversight committee manager will be
responsible for presenting each application for consideration
to the committee.

(5) Committee members shall question and discuss the
application content for completeness, accuracy, and under-
standing of the reason(s) for the applicant’s need for safety
net funding.

(6) The committee may request that a submitting school
district provide ((additienal)) clarifying information.

(7) Committee members will individually indicate their
agreement or disagreement with the action of the committee
pursuant to WAC 392-140-646.

(8) A majority vote by the committee members will be
sufficient to determine the committee action.

(9) The state oversight committee manager will ensure
that notes are taken which summarize the questions and dis-
cussion related to each application. A decision summary for
each application shall include the amount of the initial
request, funding adjustments recommended by the commit-
tee, the amount of any award to be made, and the reasons for
and against the action taken by the committee.

(10) Committee members shall each sign the decision
summary.

(11) The state oversight committee manager, on behalf
of the committee, will notify the applicant school district in
writing of the determination of the committee. The school
district will be provided a copy of the decision summary.

(12) All applications received by the state oversight
committee will be retained by the superintendent of public
instruction for use in the evaluation of the safety net funding
process and to provide the superintendent of public instruc-
tion with information with which to make future decisions
regarding the safety net process.

AMENDATORY SECTION (Amending Order 98-05, filed
3/18/98, effective 4/18/98)

WAC 392-140-656 Special education safety net—
Request for review and reconsideration of an_action. An
applicant district may request review and reconsideration of
an action of the state oversight committee made pursuant to
WAC 392-140-646.

(1) The district shall make the request in writing to the
superintendent of public instruction within thirty days of the
date that the state oversight committee’s written determina-
tion notice is sent to the district pursuant to WAC 392-140-
643(11).

(2) The applicant district shall request reconsideration of
the state oversight committee’s action on one or more of the
following grounds:

(a) The action was outside the statutory authority of the
committee;

(b) The action failed to follow prescribed procedures;

(c) The action erroneously interpreted or applied the law;

(d) The action was not supported by substantial evi-
dence; or

Proposed
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(e) The action was inconsistent with the agency rules
regarding safety net funding.

(3) If the superintendent of public instruction finds
grounds for reconsideration pursuant to subsection (2) of this
section, the superintendent shall request reconsideration of
the action by the state oversight committee. The superinten-
dent’s request shall state the grounds for reconsideration sup-
ported by the facts considered by the superintendent.

AMENDATORY SECTION (Amending WSR 01-04-023,
filed 1/30/01, effective 1/30/01)

WAC 392-140-660 Special education safety net—
Approved application—Special education safety net allo-

cations. ((Fhe-total-ameount-allocated-to-school-distriets-may
netexeeed-the-authorized-appropriation:))

(1) The special education safety net allocation for an
individual district shall be the smaller of:

(a) The amount requested by the school district; or

(b) The amount authorized by the state oversight com-
mittee.

2 ((MeHeques{s—mﬂ—t-he-evefﬁght—eemm&ee

) Special education safety net allocations for high-
cost individual students under WAC 392-140-605 (1)((£e3))
shall use appropriated federal moneys. If safety net awards to
meet the extraordinary needs of one or more individual spe-
cial education students exceed the general fund—federal
appropriation, the superintendent shall expend all available
federal discretionary funds necessary to meet this need.
((Generalfund—statefunds—shall-not-be-expended-for-this
purpese:))

AMENDATORY SECTION (Amending WSR 01-04-023,
filed 1/30/01, effective 1/30/01)

WAC 392-140-675 Special education safety net—
Adjustments to special education safety net allocations.
Safety net allocations may be adjusted as follows:

(1) For those districts not maximizing Medicaid billing
for special education students under RCW 74.09.5255, spe-
cial education safety net allocations shall be reduced by the
estimated potential additional incentive payments for the
school year if the district maximized Medicaid incentive pay-
ments. Potential additional incentive payments shall be esti-
mated by the superintendent of public instruction based on
the district’s percent of Medicaid eligible students billed and
a statewide average incentive payment per student deter-
mined by the superintendent in October of the school year.
The average incentive payment per student shall be deter-
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mined using the prior school year’s statewide Medicaid bill-
ing data assuming fifty percent incentive payments for all
school districts. The superintendent of public instruction
shall update Medicaid billing adjustments to safety net allo-
cations periodically during the school year and again in Janu-
ary following the close of the school year.

(2) Special education safety net allocations for a school
district may be adjusted to reflect changes in factors for
which additional or revised information becomes available
after the awarding of the initial safety net allocation. This
means:

(a) ((MQESR—-&W&fd?—fef—Ghe#&HL-ﬁfﬂel?ﬂt—ShﬂH—be

)) High-cost awards may
be reduced or nullified when the school district’s actual reve-
nues and expenditures for the school year differ significantly
from the estimates on which the initial safety net award was
based. '

((¢))) (b) A school district’s safety net award may be
adjusted by the safety net oversight committee based on the
results of the review conducted by the special education pro-
gram audit team pursuant to WAC 392-140-630.

((3)-Altocations-of state-moneys-under WAC-392-140-

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 392-140-610 Special education safety
net—Standards—MOESR

applications.

WAC 392-140-613 Special education safety
net—Standards and crite-
ria—Percentage and other

factors applications.

WAC 392-140-620 Special education safety
net—Calculation of

MOESR.

WAC 392-140-625 Special education safety
net—Demonstration of per-

centage and other factors.

WAC 392-140-670 Special education safety
net—Distribution of state

moneys.
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WAC 392-140-680 Special education safety
net—Recovery of state allo-

cations to school districts.

WSR 02-22-087
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed November 5, 2002, 4:41 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 02-
16-097.

Title of Rule: Registration of brand name materials for
organic food production.

Purpose: Chapter 16-160 WAC are the rules for the reg-
istration of materials (e.g. pesticides, fertilizers, post-harvest
materials, etc.) for use in organic food production. The rules
specify the application process and review criteria for regis-
tering brand name materials used in organic food production,
processing and handling. The Department of Agriculture is
proposing to amend chapter 16-160 WAC in order to adopt
the national organic program and increase fees for brand
name material registration to cover the costs of the program.
The Washington state legislature amended RCW 15.86.070
to authorize the Washington State Department of Agriculture
(WSDA) to increase fees in excess of the fiscal growth factor
in order to ensure that fees cover the full cost of the program.

Statutory Authority for Adoption: RCW 15.86.060 and
15.86.070.

Statute Being Implemented:
RCW.

Summary: The proposed amendments to chapter 16-160
WAC adopt the requirements under the 2001 national organic
program final rule and increase fees.

Reasons Supporting Proposal: The national organic pro-
gram sets requirements for materials used in organic food
production and handling. The national organic program
requirements must be adopted in order for the rule to be com-
pliant with federal organic standards. Under RCW 15.86.070
the program must collect fees to cover the cost of the pro-
gram. Fees must be increased to cover the cost of reviewing
materials for organic food production.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Miles McEvoy, Olympia,
(360) 902-1924.

Name of Proponent: Organic Food Program, Washing-
ton State Department of Agriculture, governmental.

Rule is necessary because of federal law, Title 7 C.F.R.
Part 205.

Explanation of Rule, its Purpose, and Anticipated
Effects: Chapter 16-160 WAC contains the rules for the reg-
istration of materials (pesticides, fertilizers, post-harvest
materials, processing aids, etc.) for use in organic food pro-
duction, processing and handling. Under the chapter, materi-
als used in organic food production are evaluated to deter-
mine whether they meet organic standards. Materials that
comply with organic standards may be registered under the
chapter as approved for use in organic food production.

Chapters 15.86, 34.05

Proposed
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The WSDA is amending chapter 16-160 WAC to be in
compliance with the national organic program, Title 7 C.F.R.
Part 205. Registration fees are increased to cover the cost of
reviewing materials and maintaining the brand name materi-
als list. Proposed fee increases account for increases in the
department’s cost of reviewing materials.

Proposal Changes the Following Existing Rules: Chap-
ter 16-160 WAC, Registration of brand name materials for
organic food production, contains the rules for the registra-
tion of materials (pesticides, fertilizers, post-harvest materi-
als, processing aids, etc.) for use in organic food production,
processing and handling. Under the chapter, materials used
in organic food production are evaluated to determine
whether they meet organic standards. Materials that comply
with organic standards may be registered under the chapter as
approved for use in organic food production.

The WSDA is amending chapter 16-160 WAC to be in
compliance with the national organic program, Title 7 C.F.R.
Part 205. Registration fees are increased to cover the cost of
reviewing materials and maintaining the brand name materi-
als list. Proposed fee increases account for increases in the
department’s cost of registering materials.

Notes on Proposed Changes:

WAC 16-160-010 Purpose, amends section to be con-
sistent with chapter 15.86 RCW.

WAC 16-160-020 Definitions, a number of definitions
are deleted as they are no longer used in the rule. The deleted
definitions include active ingredient, approved generic mate-
rial, defoliant, desiccant, EPA, generic material, genetic engi-
neering, inert ingredient, plant regulator, prohibited material,
and Washington application rate.

WAC 16-160-025 What materials are approved for
use in organic food production, processing and handling?,
this section is no longer needed and is repealed.

WAC 16-160-035 Brand name materials list, the
amendments clarify that the brand name materials list
includes all material registered for use in organic food pro-
duction, processing and handling.

WAC 16-160-060 What criteria are used to deter-
mine if a brand name material is approved?, amends sec-
tion to use the criteria established under the national organic
program.

WAC 16-160-070 Application fees.

Old fee
$200

New fee
$300

Fee

Initial application fee (pesticides, spray adju-
vants, processing aids, post-harvest materi-
als)

Initial application fee (fertilizers, composts,
soil amendments, organic waste derived
materials, animal manures, crop production
aids, livestock production aids)

$100 $200

Renewal application fee (pesticides, spray $100 $200
adjuvants, processing aids, post-harvest

materials)

Renewal application fee (fertilizers, com- $50 3100
posts, soil amendments, organic waste
derived materials, animal manures, crop pro-

duction aids, livestock production aids)

Proposed
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Late fee (pesticides, spray adjuvants, process- | $20 $30
ing aids, post-harvest materials)
Late fee (fertilizers, composts, soil amend- 310 $30

ments, organic waste derived materials, ani-
mal manures, crop production aids, livestock
production aids)

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Chapter 16-160 WAC
provides a voluntary registration program for registering
brand name materials for use in organic production and han-
dling. Since the material registration program is voluntary
there are no costs imposed on businesses and under RCW
19.85.030 a small business economic impact statement is not
required. The material registration fees provide the funds
necessary to support this voluntary program for those that
wish to avail themselves of these services. The program is
required to recover the full cost of the program under RCW
15.86.070.

Businesses are not required to register their products in
order to provide their products to organic producers, proces-
sors, and handlers. In addition, businesses may register their
products with other organizations.

RCW 34.05.328 does not apply to this rule adoption.
WSDA is not a listed agency in section 201.

Hearing Location: Natural Resources Building, Room
259, 1111 Washington Street, 2nd Floor, Olympia, WA
98504-2560, on December 26, 2002, at 1:00 p.m.

Assistance for Persons with, Disabilities: Contact Julie
Carlson by December 19, 2002, TDD (360) 902-1996 or
(360) 902-1880.

Submit Written Comments to: Miles McEvoy, Organic
Food Program, P.O. Box 42560, Olympia, WA 98504-2560,
fax (360) 902-2087, by 5:00 p.m., December 26, 2002.

Date of Intended Adoption: No earlier than January 3,
2003.

November 5, 2002
K. Diane Dolstad
Acting Assistant Director

AMENDATORY SECTION (Amending WSR 99-16-054,
filed 7/30/99, effective 8/30/99)

WAC 16-160-010 What is the purpose of this rule?
This chapter specifies the review process and criteria for reg-
istering brand name materials used in organic food produc-
tion, processing and handling. This chapter is promulgated
pursuant to RCW 15.86.060 in which the director is autho-
rized to adopt rules for the proper administration of chapter

15.86 RCW and ((establish-alistof-approved-substances-that
organie-food-and)) RCW 15.86.070 in which the director is
authorized to adopt rules governing the certification of pro-
ducers of organic food.

AMENDATORY SECTION (Amending WSR 99-16-054,
filed 7/30/99, effective 8/30/99)

WAC 16-160-020 Definitions. As used in this chapter:




Washington State Register, Issue 02-22

(1) ((Aetivert lent ingredi hicd

€)) "Animal manure” means a material composed of
excreta, with or without bedding materials and/or animal
drugs and collected from poultry, ruminants or other animals
except humans.

((63))) (2) "Applicant” means the person who submits an
application to register a material pursuant to the provisions of
this chapter.

(é))) L_) "Brand name materlal" means any materral that
is supplied, distributed or manufactured by a person.

(((6)) (4) "Compost” means a material produced from a
controlled process in which organic materials are digested
aerobically or anaerobically by microbial action.

() () "Crop production aid" means any substance,
material, structure, or device, that is used to aid a producer of
an agrrcultural product except for fertilizers and pesticides.

((

€9))) (6) "Department"” means the department of agricul-
ture of the state of Washington.

(((16)y"Desiceant ' -means—any-substance-or-mixture-of
eoded ol ] hod :

plant-tissues:

a1)) (1) "Director” means the director of the depart-
ment of agriculture or his or her duly authorized representa-
tive.

((€2))) (8) "Distribute” means to offer for sale, hold for
sale, sell, barter, deliver, or supply materials in this state.

(3 "EPA"—means—theUnited-States-Environmental

a4a) "Fertilizer" means any substance containing
one or more recognized plant nutrients.

((Qé)LGeﬂeﬁeqﬁateﬁal—meaﬂs—eny—eype—e}assef—gfeap

€28))) (10) "Label" means the written, printed, or graphic
matter on, or attached to, the material or its immediate con-
tainer.

((d9))) (11) "Labeling” includes all written, printed, or
graphic matter, upon or accompanying a material, or adver-
tisement, brochures, posters, television, and radio announce-

WSR 02-22-087

ments used in promoting the distribution or sale of the mate-
nal.

((26%) (12) "Livestock production aid" means any sub-
stance, material, structure, or device, that is used to aid a pro-
ducer in the production of livestock (e.g., parasiticides, med-
icines, feed additives).

((&38)) (13) "Material" means any substance or mixture
of substances that is intended to be used in agricultural pro-
duction, processing or handling.

((2)) (14) "Organic waste-derived material” means
grass clippings, leaves, weeds, bark, plantings, prunings, and
other vegetative wastes, uncontaminated wood waste from
logging and milling operations, food wastes, food processing
wastes, and materials derived from these wastes through
composting. "Organic waste-derived material” does not
include products that include biosolids as defined in chapter
70.95 RCW.

((€23y)) (15) "Person" means any individual, partnership,
association, corporation, or organized group of persons
whether or not incorporated.

((4))) (16) "Pesticide” means, but is not limited to:

(a) Any substance or mixture of substances intended to
prevent, destroy, control, repel, or mitigate any insect, rodent,
nematode, mollusk, fungus, weed, and any other form of
plant or animal life or virus (except virus on or in living man
or other animal) which is normally considered to be a pest or
which the director may declare to be a pest;

(b) Any substance or mixture of substances intended to
be used as a plant regulator, defoliant, or desiccant;

(c) Any substance or mixture of substances intended to
be used as a spray adjuvant; and

(d) Any other substances intended for such use as may be
named by the director by regulation.

(( - . . . . . ;

@6))) (17) "Post-harvest material” means any substance,
material, structure, or device, that is used in the post-harvest
handling of agricultural products.

(@) (18) "Processing aid" means any material used in
processing that does not become an ingredient in the food
product (e.g., enzymes, boiler water additives, pressing aids,
and filtering aids)

@9))) (19) "Registered material” means any material that
has applied for registration under this chapter, has met the
criteria for approval and has been issued written approval by
the department.

((B6))) (20) "Registrant" means the person registering
any material pursuant to the provisions of this chapter.

((3H)) (21) "Soil amendment” means any substance that
is intended to improve the physical characteristics of the soil,
except for fertilizers and pesticides.

Proposed
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((82)) (22) "Spray adjuvant” means any wetting agent,
spreading agent, deposit builder, adhesive, emulsifying
agent, deflocculating agent, water modifier, or similar agent
with or without toxic properties of its own intended to be
used with any other pesticide as an aid to its application or to
its effect, and which is in a package or container separate
from that of the pesticide with which it is to be used.

‘ ((33)y—Washington—appHeation—rate"—is—ealeulated-by

" "2
aR-averaging-pertod-otuptofour-consecutive-yes ho

AMENDATORY SECTION (Amending WSR 99-16-054,
filed 7/30/99, effective 8/30/99)

WAC 16-160-035 Brand name materials list. The
department maintains a list of registered materials ((ané
brand-name-meterials—that have been-deniedregistration))
that are approved for use in organic food production, process-
ing or handling. The list is provided to all producers, proces-
sors and handlers of organic food who apply for certification
with the department. A registered material that appears on
the brand name materials list has been reviewed to verify that
all of its ingredients comply with organic standards.

AMENDATORY SECTION (Amending WSR 99-16-054,
filed 7/30/99, effective 8/30/99)

WAC 16-160-060 What criteria are used to deter-
mine if a brand name material is approved? The director
reviews the information provided under WAC 16-160-040.
A brand name material that meets the ((folowing—eriteria))

requirements under the 2001 National Organic Program final
rule, section 205.105 and sections 205.600 through 205.606
will be registered.
((H-Generalrequirements:
I S ] ] .

Proposed (561
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E...E ! . .,] . . . l ‘))

AMENDATORY SECTION (Amending WSR 99-16-054,
filed 7/30/99, effective 8/30/99)

WAC 16-160-070 Application fees. Whenever the
department receives an application for registration of materi-
als under this chapter, the department may conduct an inspec-
tion. This inspection may entail a survey of required records,
examination of facilities, testing representative samples for
prohibited materials, and any other information deemed nec-
essary to the requirements of this chapter.

The application fee for initial registration of a pesticide
spray adjuvant, processing aid or post-harvest material is
((ewe)) three hundred dollars per material. The application
fee for initial registration of a fertilizer, soil amendment,
organic waste derived material, compost, animal manure,
crop production aid, or livestock production aid is ((ere)) two
hundred dollars per material.

The application fee for renewing a registration for a pes-
ticide, spray adjuvant, processing aid or post-harvest material
is ((ere)) two hundred dollars per material. The application
fee for renewing a registration for a fertilizer, soil amend-
ment, organic waste derived material, compost, animal
manure, crop production aid, or livestock production aid is
((fifty)) one hundred dollars per material.

Renewal registrations postmarked after October 31 pay a

late fee of ((t-weﬂt—y)) th_gy dolla:s ((per—pes&e:de—spfay—adjﬂ—

WSR 02-22-088

. Inspectlons if required, will be billed at
((tsventy)) forty dollars per hour plus mileage which shall be
charged at the rate established by the state office of financial
management.

((Addit.i'eﬁa}))' Samples ((ém—edd%t-ie.ﬂ—t&ene-sample—pfe-

vided-for)-Hrequired-shell-costan-additional- lab-fee-of-one
hundred-tendellars)), if required for registration, or requested
by the applicant, will be charged to the applicant at a rate
established by the laboratory services division of the depart-
ment of agriculture. If an additional visit must be arranged, it
shall be at ((twenty)) forty dollars per hour plus mileage
which shall be charged at the rate established by the state
office of financial management.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 16-160-025 What materials are approved
for use in organic food pro-
duction, processing and han-

dling?

WSR 02-22-088
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed November 5, 2002, 4:45 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 02-
16-098.

Title of Rule: Organic food standards and certification.

Purpose: Chapter 16-157 WAC adopts the National
Organic Program, establishes a fee structure for organic cer-
tification and provides organic certification logos for produc-
ers, processors and handlers certified under the chapter. The
proposal increases fees for organic certification in order to
cover the costs of the program and adopts all sections of the
2001 National Organic Program.

Statutory Authority for Adoption:
34.05RCW.

Statute Being Implemented: Chapters 15.86, 34.05
RCW.

Summary: The proposed amendments to chapter 16-157
WAC increases fees for organic certification, establish a fee
structure for retail certification, and adopt additional sections
of the 2001 National Organic Program so that Washington
state organic standards are fully compliant with the National
Organic Program.

Reasons Supporting Proposal: The Washington state
legislature amended RCW 15.86.070 to authorize the Depart-
ment of Agriculture to increase fees in excess of the fiscal
growth factor in order to ensure that fees cover the full cost of
the organic program. Fees must be increased to cover the

Chapters 15.86 and

Proposed
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cost of certifying organic producers, processors, and han-
dlers.

The additional sections of the National Organic Program
must be adopted in order for Washington state to be in com-
pliance with the National Organic Program and continue to
provide organic certification services to the organic food
industry and enable producers, processors and handlers to
maintain access to the organic market.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Miles McEvoy, Olympia,
(360) 902-1924.

Name of Proponent: Organic Food Program, Washing-
ton State Department of Agriculture, governmental.

Rule is necessary because of federal law, Title 7 C.F.R.
Part 205.

Explanation of Rule, its Purpose, and Anticipated
Effects: Chapter 16-157 WAC, Organic food standards and
certification, adopts the National Organic Program and pro-
vides certification for producers, processors and handlers
wishing to obtain organic certification. The rule sets fees for
obtaining certification and provides organic certification
logos for those parties certified under the rule. Organic certi-
fication is also offered for retail food stores.

The purpose of the rule amendments are to adopt addi-
tional sections of the 2001 National Organic Program,
increase fees to cover the cost of the program, make some
technical corrections to the rule, provide a fee schedule for
certification for retail food stores, and repeal sections of the
rule that are no longer in compliance with the federal organic
standards.

Some new fees are established to cover the costs of ser-
vices. Fees for certification are increased to cover the costs
of providing the service.

The amendments will provide sufficient funding for the
Washington State Department of Agriculture organic food
program to continue to provide organic certification services.

Proposal Changes the Following Existing Rules:
Reviser’s note: The material contained in this filing exceeded the page-

count limitations of WAC 1-21-040 for appearance in this issue of the Reg-
ister. It will appear in the 02-23 issue of the Register.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

Reviser’s note: The material contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 02-23 issue of the Register.

A copy of the statement may be obtained by writing to
Miles McEvoy, Organic Food Program, P.O. Box 42560,
Olympia, WA 98504-2560, phone (360) 902-1805, fax (360)
902-2087.

RCW 34.05.328 does not apply to this rule adoption.
WSDA is not a listed agency in section 201.

Hearing Location: Natural Resources Building, Room
259, 1111 Washington Street, 2nd Floor, Olympia, WA
98504-2560, on December 26, 2002, at 1:00 p.m.

Assistance for Persons with Disabilities: Contact Julie
Carlson by December 19, 2002, TDD (360) 902-1996 or
(360) 902-1880.

Proposed
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Submit Written Comments to: Miles McEvoy, Organic
Food Program, P.O. Box 42560, Olympia, WA 98504-2560,
fax (360) 902-2087, by 5:00 p.m., December 26, 2002.

Date of Intended Adoption: No earlier than January 3,
2003.

November 5, 2002
K. Diane Dolstad
Acting Assistant Director

Reviser’s note: The material contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 02-23 issue of the Register.

WSR 02-22-107
PROPOSED RULES
STATE BOARD OF HEALTH
[Filed November 6, 2002, 11:22 a.m.]

Supplemental Notice to WSR 02-16-102.

Preproposal statement of inquiry was filed as WSR 01-
24-102.

Title of Rule: Emergency powers and duties of local
health officers.

Purpose: To provide guidance to first-responders in the
event of a bioterrorism attack, chemical or radiologic attack,
or major infectious disease outbreak about the enforceability
of local health officers orders and the due process rights of
individuals subject to isolation and quarantine orders.

Other Identifying Information: Amends and supple-
ments provisions in chapter 246-100 WAC, Communicable
and certain other diseases and chapter 246-101 WAC, Notifi-
able conditions, pertaining to the powers and duties of local
health officers and local board of health in order to clarify
processes surrounding implementation of measures to control
disease and contamination.

Statutory Authority for Adoption:
2)(d).

Statute Being Implemented:
[70.05.]070.

Summary: These rules would apply modern due process
procedures to the existing authorities of local health officers
and local boards of health to order isolation and quarantine.
They would also emphasize in rule existing statutory require-
ments that board’s rules and the orders of local health officers
be obeyed and enforced by law enforcement officers.

Reasons Supporting Proposal: The board has developed
rules for isolation and quarantine in response to disease-spe-
cific threats. Increased awareness of the possibility of a bio-
terrorism attack and the risk of a serious communicable dis-
ease outbreak has prompted the board to consider broader
rules for isolation and quarantine.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Craig McLaughlin, 1102
S.E. Quince, Olympia, WA 98504, (360) 236-4106.

Name of Proponent: Local health jurisdictions, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

RCW 43.20.050

RCW 70.05.050 and
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Explanation of Rule, its Purpose, and Anticipated
Effects: The purpose of the rule is to enable local health
officers and other first responders to react more effectively in
the event of a bioterrorism attack or major disease outbreak.
The rule would establish a process and set of procedures for
local health officers, law enforcement, and the courts to fol-
low for the imposition and use of isolation and quarantine
when there is a serious and imminent threat to the public. It
establishes:

e Conditions that must be met before detaining people

involuntarily,

¢ A right to notice,

»  How long a person or group can be isolated or quar-
antined on the order of a local health officer before
judicial review is necessary,

¢ The standard of proof for convincing the court to
issue, uphold, or extend an isolation or quarantine
order,

+  Conditions of quarantine,

»  Conditions for entering an isolation and quarantine
facility,

+ Right to counsel,

o Procedures for seeking relief from the courts, and

»  Other due process protections.

It also consolidates in rule statutory requirements that
people obey orders issued by a local health officer to control
the spread of disease and that law enforcement enforce those
orders.

Proposal Changes the Following Existing Rules:
Changes to existing rules concerning emergency powers and
duties of local health officers and local board of health, WAC
246-100-036 and 246-101-505. These require planning for
disease control efforts, "invoking the powers of the courts to
enforce those measures when necessary.” That language
would be struck and the existing sections would reference
new sections.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Explanation submitted
with WSR 02-16-102.

RCW 34.05.328 applies to this rule adoption. The rule
would adopt substantive provisions of law pursuant to dele-
gated legislative authority (to adopt rules for the imposition
of isolation and quarantine), and it is a misdemeanor to dis-
obey a State Board of Health (SBOH) rule. The proposed
rule, therefore, fits the definition of a significant legislative
rule. SBOH has chosen to make RCW 34.05.328 applicable
to its rule-making activities under RCW 34.05.328 (5)(a)(ii).

Hearing Location: Hilton Seattle Airport and Confer-
ence Center, 17620 Pacific Highway South, Seattle, WA
98188, on December 10, 2002, at 2:00 p.m.

Assistance for Persons with Disabilities: Contact
Desiree Day Robinson by December 6, 2002, (360) 236-
4107.

Submit Written Comments to: Craig McLaughlin, Pol-
icy Manager, Washington State Board of Health, P.O. Box
47990, Olympia, WA 98502, fax (360) 236-4088, by Decem-
ber 6, 2002.

WSR 02-22-107

Date of Intended Adoption: December 10, 2002.
November 5, 2002

Don Sloma
Executive Director

AMENDATORY SECTION (Amending WSR 00-23-120,
filed 11/22/00, effective 12/23/00)

WAC 246-100-011 Definitions. The following defini-
tions shall apply in the interpretation and enforcement of
chapter 246-100 WAC:

(1) "Acquired immunodeficiency syndrome (AIDS)"
means illness, disease, or conditions defined and described
by the Centers for Disease Control, U.S. Public Health Ser-
vice, Morbidity and Mortality Weekly Report (MMWR),
December 18, 1992, Volume 41, Number RR-17. A copy of
this publication is available for review at the department and
at each local health department.

(2) "AIDS counseling” means counseling directed
toward:

(a) Increasing the individual's understanding of acquired
immunodeficiency syndrome; and

(b) Assessing the individual's risk of HIV acquisition
and transmission; and

(c) Affecting the individual's behavior in ways to reduce
the risk of acquiring and transmitting HIV infection.

(3) "Board” means the Washington state board of health.

(4) "Case" means a person, alive or dead, having been
diagnosed to have a particular disease or condition by a
health care provider with diagnosis based on clinical or labo-
ratory criteria or both.

(5) "Child day care facility" means an agency regularly
providing care for a group of children for less than twenty-
four hours a day and subject to licensing under chapter 74.15
RCW.

(6) "Communicable disease" means an illness caused by
an infectious agent which can be transmitted from one per-
son, animal, or object to another person by direct or indirect
means including transmission via an intermediate host or
vector, food, water, or air.

(7) "Contaminated" or "contamination" means contain-
ing_or having contact with infectious agents or chemical or
radiological materials that pose an immediate threat to
present or future public health.

(8) "Contamination control measures” means the man-
agement of persons, animals, goods, and facilities that are
contaminated. or suspected to be contaminated, in a manner
to avoid human exposure to the contaminant, prevent the con-

taminant from spreading, and/or effect decontamination.
(9) "Department” means the Washington state depart-

ment of health.
((€8Y)) (10) "Detention" or "detainment” means physical
restriction of activities of an individual by confinement((s

eemmem—mﬂa—W—AC—Z%—LOQ—%@ééS)—)) for the purpose of

d-&ﬂ-ger-)) ontrollmg or Qreventmg a serious and imminent
threat to public health and may include physical plant, facili-

ties, equipment, and/or personnel to physically restrict activ-
ities of the individual to accomplish such purposes.
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((9))) (11) "Disease control measures" means the man-
agement of persons, animals, goods, and facilities that are
infected with. suspected to be infected with, exposed to, or

suspected to be exposed to an infectious agent in a manner to

prevent human transmission of the infectious agent.
(12) "Health care facility”" means:

(a) Any facility or institution licensed under chapter
18.20 RCW, boarding home, chapter 18.46 RCW, birthing
centers, chapter 18.51 RCW, nursing homes, chapter 70.41
RCW, hospitals, or chapter 71.12 RCW, private establish-
ments, clinics, or other settings where one or more health care
providers practice; and

(b) In reference to a sexually transmitted disease, other
settings as defined in chapter 70.24 RCW.

((49)) (13) "Health care provider" means any person
having direct or supervisory responsibility for the delivery of
health care who is:

(a) Licensed or certified in this state under Title 18
RCW;or

(b) Is military personnel providing health care within the
state regardless of licensure.

((61)) (14) "HIV testing” means conducting a labora-
tory test or sequence of tests to detect the human immunode-
ficiency virus (HIV) or antibodies to HIV performed in
accordance with requirements to WAC 246-100-207. To
assure that the protection, including but not limited to, pre-
and post-test counseling, consent, and confidentiality
afforded to HIV testing as described in chapter 246-100
WAC also applies to the enumeration of CD4+ (T4) lympho-
cyte counts (CD4+ counts) and CD4+ (T4) percents of total
lymphocytes (CD4+ percents) when used to diagnose HIV
infection, CD4+ counts and CD4+ percents will be presumed
HIV testing except when shown by clear and convincing evi-
dence to be for use in the following circumstances:

(a) Monitoring previously diagnosed infection with HIV;

(b) Monitoring organ or bone marrow transplants;

(c) Monitoring chemotherapy;

(d) Medical research; or

(e) Diagnosis or monitoring of congenital immunodefi-
ciency states or autoimmune states not related to HIV.

The burden of proving the existence of one or more of
the circumstances identified in (a) through (e) of this subsec-
tion shall be on the person asserting such existence.

« N e . -

_.E.QBFI_SEE El ’ Eg E : E] l

infeetious-agent:)) (15) "Infectious agent” means an organism

such as a virus, rickettsia, bacteria, fungus, protozoan, or hel-
minth that is capable of producing infection or infectious dis-
€ase.

(16) "Isolation" means the separation from others of per-

sons infected or contaminated, or suspected to be infected or
contaminated, with an infectious agent or contaminant, or the
restriction of their activities, to prevent direct or indirect
transmission of the infectious agent or contaminant.

((€¥33)) (17) "Local health department” means the city,
town, county, or district agency providing public health ser-
vices to persons within the area, as provided in chapter 70.05
RCW and chapter 70.08 RCW.
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((&4)) (18) "Local health officer" means the individual
having been appointed under chapter 70.05 RCW as the
health officer for the local health department, or having been
appointed under chapter 70.08 RCW as the director of public
health of a combined city-county health department, or his or
her delegee appointed by the local board of health.

((6437)) (19) "Nosocomial infection" means an infection
acquired in a hospital or other health care facility.

((+63)) (20) "Outbreak" means the occurrence of cases
of a disease or condition in any area over a given period of
time in excess of the expected number of cases.

(&) 21) "Post-test counseling” means counseling
after the HIV test when results are provided and directed
toward:

(2) Increasing the individual’s understanding of human
immunodeficiency virus (HIV) infection;

(b) Affecting the individual’s behavior in ways to reduce
the risk of acquiring and transmitting HIV infection;

(c) Encouraging the individual testing positive to notify
persons with whom there has been contact capable of spread-
ing HIV;

(d) Assessing emotional impact of HIV test results; and

(e) Appropriate referral for other community support
services.

((6483)) (22) "Pretest counseling” means counseling pro-
vided prior to HIV testing and aimed at:

(a) Helping an individual to understand:

(1) Ways to reduce the risk of human immunodeficiency
virus (HIV) transmission;

(ii) The nature, purpose, and potential ramifications of
HIV testing;

(iii) The significance of the results of HIV testing; and

(iv) The dangers of HIV infection; and

(b) Assessing the individual’s ability to cope with the
results of HIV testing.

((6499)) (23) "Principal health care provider" means the
attending physician or other health care provider recognized
as primarily responsible for diagnosis and treatment of a
patient or, in the absence of such, the health care provider ini-
tiating diagnostic testing or therapy for a patient.

((. .. . ; - .

1)) (24) "Quarantine” means the separation from oth-
ers of well persons exposed to, or suspected to be exposed to,
an infectious agent or contaminant through contact with an
infected or contaminated individual, animal, or environment
or the restriction of their activities, to prevent direct or indi-
rect transmission of the infectious agent or contaminant.

(25) "School” means a facility for programs of education
as defined in RCW 28A.210.070 (preschool and kindergarten
through grade twelve).

((22))) (26) "Sexually transmitted disease (STD)"
means a bacterial, viral, fungal, or parasitic disease or condi-
tion which is usually transmitted through sexual contact,
including:

(a) Acute pelvic inflammatory disease;

(b) Chancroid;

(c) Chlamydia trachomatis infection;

(d) Genital and neonatal herpes simplex;




Washington State Register, Issue 02-22

(e) Genital human papilloma virus infection;

(f) Gonorrhea;

(g) Granuloma inguinale;

(h) Hepatitis B infection;

(i) Human immunodeficiency virus infection (HIV) and
acquired immunodeficiency syndrome (AIDS);

(j) Lymphogranuloma venereum;

(k) Nongonococcal urethritis (NGU); and

(1) Syphilis.

((23y)) (27) "Spouse” means any individual who is the
marriage partner of an HIV-infected individual, or who has
been the marriage partner of the HIV-infected individual
within the ten-year period prior to the diagnosis of HIV-
infection, and evidence exists of possible exposure to HIV.

((24))) (28) "State health officer” means the person des-
ignated by the secretary of the department to serve as state-
wide health officer, or, in the absence of such designation, the
person having primary responsibility for public health mat-
ters in the state.

(((-2-59)) QQ) "Suspected case" ((memas—a—pefseﬂ-whese

)) or susoected to be mfected
means the local health officer, in his or her professional judg-
ment, reasonably believes that infection with a particular
infectious agent is likely based on signs and symptoms, labo-
ratory evidence, or contact with an infected individual, ani-
mal, or contaminated environment.

((€26))) (30) "Veterinarian" means an individual licensed
under provisions of chapter 18.92 RCW, veterinary medi-
cine, surgery, and dentistry and practicing animal health care.

AMENDATORY SECTION (Amending WSR 00-23-120,
filed 11/22/00, effective 12/23/00)

WAC 246-100-036 Responsibilities and duties—
Local health officers. (1) The local health officer shall
((fea»qew—aﬂd—deeeﬁnme—apprepfme—ae&eﬂ-fer—

))

establish, in consultation with local health care providers,

health facilities. emergency management personnel, law
enforcement agencies, and any other entity he or she deems

necessary. plans, policies. and procedures for instituting
emergency measures necessary to prevent the spread of com-
municable disease or contamination.

(2) Local health officers shall:

(a) Notify health care providers within the health district
regarding requirements in this chapter;

(b) Ensure anonymous HIV testing is reasonably avail-
able;

(c) Make HIV testing, AIDS counseling, and pretest and
post-test counseling, as defined in this chapter, available for
voluntary, mandatory, and anonymous testing and counseling
as required by RCW 70.24.400;

(d) Make information on anonymous HIV testing, AIDS
counseling, and pretest and post-test counseling, as described
under WAC 246-100-208 and 246-100-209, available;
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(e) Use identifying information on HIV-infected individ-
uals provided according to chapter 246-101 WAC only:

(i) For purposes of contacting the HIV-positive individ-
ual to provide test results and post-test counseling; or

(ii) To contact persons who have experienced substantial
exposure, including sex and injection equipment-sharing
partners, and spouses; or

(iii) To link with other name-based public health disease
registries when doing so will improve ability to provide
needed care services and counseling and disease prevention;
and

(f) Destroy documentation of referral information estab-
lished in WAC 246-100-072 and this subsection containing
identities and identifying information on HIV-infected indi-
viduals and at-risk partners of those individuals immediately
after notifying partners or within three months, whichever
occurs first.

(3) Local health officers shall ((eenduetinvestigations

Washinston-state)), when necessary, conduct investigations
and institute disease control and contamination control mea-

sures, including medical examination, testing, counseling,
treatment, vaccination, decontamination of persons or ani-

mals, isolation, quarantine, vector control, condemnation of
food supplies. and inspection and closure of facilities, consis-
tent with those indicated in the 18th edition, 2002 of the Con-
trol of Communicable Disease Manual, published by the
American Public Health Association, or other measures he or
she deems necessary based on his or her professional judg-
ment, current standards of practice and the best available
medical and scientific information.

(4)_A local health department may make agreements
with tribal governments, with federal authorities or with state
agencies or institutions of higher education that empower the
local health officer to conduct investigations and institute
control measures in accordance with WAC 246-100-040 on
tribal lands, federal enclaves and military bases, and the cam-
puses of state institutions. State institutions include, but are
not limited to, state-operated colleges and universities,
schools, hospitals, prisons, group homes, juvenile detention
centers, institutions for juvenile delinquents. and residential
habilitation centers.

NEW SECTION

WAC 246-100-040 Procedures for isolation and
quarantine. (1) At his or her sole discretion, a local health
officer may issue an emergency detention order causing a
person or group of persons to be immediately detained for
purposes of isolation and quarantine in accordance with sub-
section (3) of this section, or may petition the superior court
ex parte for an order to take the person or group of persons
into involuntary detention for purposes of isolation or quar-
antine in accordance with subsection (4) of this section, pro-
vided that he or she:
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(a) Has first made reasonable efforts, which shall be doc-
umented, to obtain voluntary compliance with requests for
medical examination, testing, treatment, counseling, vaccina-
tion, decontamination of persons or animals, isolation, quar-
antine, and inspection and closure of facilities, or has deter-
mined in his or her professional judgment that seeking volun-
tary compliance would create a risk of serious harm; and

(b) Has reason to believe that the person or group of per-
sons is, or is suspected to be, infected with, exposed to, or
contaminated with a communicable disease or chemical, bio-
logical, or radiological agent that could spread to or contam-
inate others if remedial action is not taken; and

(c) Has reason to believe that the person or group of per-
sons would pose a serious and imminent risk to the health and
safety of others if not detained for purposes of isolation and
quarantine.

(2) A local health officer may invoke the powers of
police officers, sheriffs, constables, and all other officers and
employees of any political subdivisions within the jurisdic-
tion of the health department to enforce immediately orders
given to effectuate the purposes of this section in accordance
with the provisions of RCW 43.20.050(4) and 70.05.120.

(3) If a local health officer orders the immediate involun-
tary detention of a person or group of persons for purposes of
isolation or quarantine:

(a) The emergency detention order shall be for a period
not to exceed ten days.

(b) The local health officer shall issue a written emer-
gency detention order as soon as reasonably possible and in
all cases within twelve hours of detention that shall specify
the following:

(1) The identity of all persons or groups subject to isola-
tion or quarantine;

(ii) The premises subject to isolation or quarantine;

(iii) The date and time at which isolation or quarantine
commences;

(iv) The suspected communicable disease or infectious
agent if known;

(v) The measures taken by the local health officer to seek
voluntary compliance or the basis on which the local health
officer determined that seeking voluntary compliance would
create a risk of serious harm; and

(vi) The medical basis on which isolation and quarantine
is justified.

(c) The local health officer shall provide copies of the
written emergency detention order to the person or group of
persons detained or, if the order applies to a group and it is
impractical to provide individual copies, post copies in a con-
spicuous place in the isolated or quarantined premises.

(d) Along with the written order, and by the same means
of distribution, the local health officer shall provide the per-
son or group of persons detained with the following written
notice:

NOTICE: You have the right to petition the superior court
for release from isolation and quarantine in accordance with
WAC 246-100-055. You have aright to legal counsel. If you
are unable to afford legal counsel, then counsel will be
appointed for you at government expense and you should
request the appointment of counsel at this time. If you cur-
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rently have legal counsel, then you have an opportunity to
contact that counsel for assistance.

(4) If a local health officer petitions the superior court ex
parte for an order authorizing involuntary detention of a per-
son or group of persons for purposes of isolation or quaran-
tine pursuant to this section:

(a) The petition shall specify:

(i) The identity of all persons or groups to be subject to
isolation or quarantine;

(ii) The premises where isolation or quarantine will take
place;

(iii) The date and time at which isolation or quarantine
will commence;

(iv) The suspected communicable disease or infectious
agent if known;

(v) The anticipated duration of isolation and quarantine
based on the suspected communicable disease or infectious
agent if known;

(vi) The measures taken by the local health officer to
seek voluntary compliance or the basis on which the local
health officer determined that seeking voluntary compliance
would create a risk of serious harm;

(vii) The medical basis on which isolation and quaran-
tine is justified.

(b) The petition shall be accompanied by the declaration
of the local health officer attesting to the facts asserted in the
petition, together with any further information that may be
relevant and material to the court’s consideration.

(c) Notice to the persons or groups identified in the peti-
tion shall be accomplished in accordance with the rules of
civil procedure.

(d) The court shall hold a hearing on a petition filed pur-
suant to this section within seventy-two hours of filing,
exclusive of Saturdays, Sundays, and holidays.

(e) The court shall issue the order if there is a reasonable
basis to find that isolation or quarantine is necessary to pre-
vent a serious and imminent risk to the health and safety of
others.

(f) A court order authorizing isolation or quarantine as a
result of an ex parte hearing shall:

(1) Specify a maximum duration for isolation and quaran-
tine not to exceed ten days;

(ii) Identify the isolated or quarantined persons or groups
by name or shared or similar characteristics or circumstances;

(iii) Specify factual findings warranting isolation or
quarantine pursuant to this section;

(iv) Include any conditions necessary to ensure that iso-
lation or quarantine is carried out within the stated purposes
and restrictions of this section; and

(v) Be served on all affected persons or groups in accor-
dance with the rules of civil procedure.

(5) A local health officer may petition the superior court
for an order authorizing the continued isolation or quarantine
of a person or group detained under subsections (3) or (4) of
this section for a period up to thirty days.

(a) The petition shall specify:

(i) The identity of all persons or groups subject to isola-
tion or quarantine;
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(ii) The premises where isolation or quarantine is taking
place;

(iii) The communicable disease or infectious agent if
known;

(iv) The anticipated duration of isolation and quarantine
based on the suspected communicable disease or infectious
agent if known;

(v) The medical basis on which continued isolation and
quarantine is justified.

(b) The petition shall be accompanied by the declaration
of the local health officer attesting to the facts asserted in the
petition, together with any further information that may be
relevant and material to the court’s consideration.

(c) The petition shall be accompanied by a statement of
compliance with the conditions and principles for isolation
and quarantine contained in WAC 246-100-045.

(d) Notice to the persons or groups identified in the peti-
tion shall be accomplished in accordance with the rules of
civil procedure.

(e) The court shall hold a hearing on a petition filed pur-
suant to this subsection within seventy-two hours of filing,
exclusive of Saturdays, Sundays, and holidays. In extraordi-
nary circumstances and for good cause shown, the local
health officer may apply to continue the hearing date for up to
ten days, which continuance the court may grant at its discre-
tion giving due regard to the rights of the affected individu-
als, the protection of the public’s health, the severity of the
public health threat, and the availability of necessary wit-
nesses and evidence.

(f) The court shall grant the petition if it finds that there
is clear, cogent, and convincing evidence that isolation or
quarantine is necessary to prevent a serious and imminent
risk to the health and safety of others.

(g) A court order authorizing continued isolation or quar-
antine as a result of a hearing shall:

(i) Specify a maximum duration for isolation and quaran-
tine not to exceed thirty days;

(ii) Identify the isolated or quarantined persons or
groups by name or shared or similar characteristics or cir-
cumstances;

(iii) Specify factual findings warranting isolation or
quarantine pursuant to this section;

(iv) Include any conditions necessary to ensure that iso-
lation or quarantine is carried out within the stated purposes
and restrictions of this section; and

(v) Be served on all affected persons or groups in accor-
dance with the rules of civil procedure.

(6) Prior to the expiration of a court order for continued
detention issued pursuant to subsection (S) of this section, the
local health officer may petition the superior court to con-
tinue isolation and quarantine provided:

(a) The court finds there is a reasonable basis to require
continued isolation and quarantine to prevent a serious and
imminent threat to the health and safety of others.

(b) The order.shall be for a period not to exceed thirty
days.

(7) State statutes, rules, and state and federal emergency
declarations governing procedures for detention, examina-
tion, counseling, testing, treatment, vaccination, isolation, or
quarantine for specified health emergencies or specified com-
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municable diseases, including, but not limited to, tuberculo-
sis and HIV, shall supercede this section.

NEW SECTION

WAC 246-100-045 Conditions and principles for iso-
lation and quarantine. The local health officer shall adhere
to the following conditions and principles when isolating or
quarantining a person or group of persons in accordance with
WAC 246-100-040:

(1) Isolation and quarantine must be by the least restric-
tive means necessary to prevent the spread of a communica-
ble or possibly communicable disease to others and may
include, but are not limited to, confinement to private homes
or other public or private premises;

(2) Isolated individuals must be confined separately
from quarantined individuals;

(3) The health status of isolated and quarantined individ-
uals must be monitored regularly to determine if they require
continued isolation and quarantine;

(4) If a quarantined individual subsequently becomes
infected or is reasonably believed to have become infected
with a communicable or possibly communicable disease that
the local health officer believes poses a significant threat to
the health and safety of other quarantined individuals, he or
she must promptly be placed in isolation;

(5) Isolated and quarantined individuals must be released
as soon as practicable when the local health officer deter-
mines that they have been successfully decontaminated or
that they pose no substantial risk of transmitting a communi-
cable or possibly communicable disease that would constitute
a serious or imminent threat to the health and safety of others;

(6) The needs of a person isolated and quarantined must
be addressed to the greatest extent possible in a systematic
and competent fashion, including, but not limited to, provid-
ing adequate food, clothing, shelter, means of communica-
tion with those in isolation or quarantine and outside these
settings, medication, and competent medical care;

(7) Premises used for isolation and quarantine must be
maintained in a safe and hygienic manner to minimize the
likelihood of further transmission of infection or other harm
to persons isolated and quarantined;

(8) To the extent possible, cultural and religious beliefs
should be considered in addressing the needs of individuals,
and establishing and maintaining isolation and quarantine
premises;

(9) Isolation and quarantine shall not abridge the right of
any person to rely exclusively on spiritual means alone
through prayer to treat a communicable or possibly commu-
nicable disease in accordance with religious tenets and prac-
tices, nor shall anything in this chapter be deemed to prohibit
a person so relying who is infected with a contagious or com-
municable disease from being isolated or quarantined in a
private place of his or her own choice, provided, it is
approved by the local health officer, and all laws, rules and
regulations governing control, sanitation, isolation and quar-
antine are complied with. At his or her sole discretion, the
local health officer may isolate infected individuals declining
treatment for the duration of their communicable infection.
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NEW SECTION

WAC 246-100-050 Isolation and quarantine pre-
mises. (1) Entry into isolation and quarantine premises shall
be restricted under the following conditions:

(a) The local health officer may authorize physicians,
health care workers, or others access to individuals in isola-
tion or quarantine pursuant to WAC 246-100-040 as neces-
sary to meet the needs of isolated or quarantined individuals;

(b) No person, other than a person authorized by the
local health officer, shall enter isolation or quarantine pre-
mises;

(c) Any person entering an isolation or quarantine facil-
ity shall be provided with infection control training and
appropriate personal protective equipment;

(d) Any person entering an isolation or quarantine pre-
mises with or without authorization of the local health officer
may be isolated or quarantined.

(2) Persons subject to isolation and quarantine and per-
sons entering isolation and quarantine premises shall obey
the rules established by the state board of health and the
orders of the local health officer, and failure to do so shall
constitute a misdemeanor consistent with the provisions of
RCW 43.20.050(4) and 70.05.120.

NEW SECTION

WAC 246-100-055 Relief from isolation and quaran-
tine. Any person or group of persons isolated or quarantined
pursuant to this chapter may seek relief from the superior
court.

(1) Any person or group of persons detained by order of
a local health officer pursuant to WAC 246-100-040(3) may
apply to the court for an order to show cause why the 1nd1v1d-
ual or group should not be released.

(a) The court shall rule on the application to show cause
within forty-eight hours of its filing.

(b) If the court grants the application, the court shall
schedule a hearing on the order to show cause as soon as
practicable.

(c) The issuance of an order to show cause shall not stay
or enjoin an isolation or quarantine order.

(2) An individual or group isolated or quarantined may
request a hearing in the court for remedies regarding breaches
to the conditions of isolation or quarantine required by WAC
246-100-045.

(3) A request for a hearing shall not stay or enjoin an iso-
lation or quarantine order.

(4) Upon receipt of a request under this subsection alleg-
ing extraordinary circumstances justifying the immediate
granting of relief, the court shall fix a date for hearing on the
matters alleged as soon as practicable.

(5) Otherwise, upon receipt of a request under this sec-
tion, the court shall fix a date for hearing on the matters
alleged within five days from receipt of the request.

(6) In any proceedings brought for relief under this sub-
section, in extraordinary circumstances and for good cause
shown, the local health authority may move the court to
extend the time for a hearing, which extension the court in its
discretion may grant giving due regard to the rights of the
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affected individuals, the protection of the public’s health, the
severity of the emergency and the availability of necessary
witnesses and evidence.

(7) Any hearings for relief under this section involving a
petitioner or petitioners judged to be contagious for a com-
municable disease will be conducted in a manner that utilizes
appropriate infection control precautions and minimizes the
risk of disease transmission.

NEW SECTION

WAC 246-100-060 Right to counsel. A person or
group of persons isolated or quarantined pursuant to WAC
246-100-040 has a right to be represented by counsel if they
so elect. If such person or group requests counsel and cannot
afford counsel, the court shall appoint counsel consistent with
the provisions of chapter 10.101 RCW. The local health
officer must provide adequate means of communication
between such persons or groups and their counsel.

NEW SECTION

WAC 246-100-065 Consolidation. In any proceedings
brought pursuant to this chapter, to promote the fair and effi-
cient operation of justice and having given due regard to the
rights of affected persons, the severity of the threat to the
public’s health, and the availability of necessary witnesses
and evidence, the court may order the consolidation of indi-
vidual claims into group claims where:

(1) The number of individuals involved or to be affected
is so large as to render individual participation impractical,

(2) There are questions of law or fact common to the
individual claims or rights to be determined;

(3) The group claims or rights to be determined are typi-
cal of the affected persons’ claims or rights; and

(4) The entire group will be adequately represented in
the consolidation.

NEW SECTION

WAC 246-100-070 Enforcement of local health
officer orders. (1) An order issued by a local health officer in
accordance with this chapter shall constitute the duly autho-
rized application of lawful rules adopted by the state board of
health and must be enforced by all police officers, sheriffs,
constables, and all other officers and employees of any polit-
ical subdivisions within the jurisdiction of the health depart-
ment in accordance with RCW 43.20.050.

(2) Any person who shall violate any of the provisions of
this chapter or any lawful rule adopted by the board shall be
deemed guilty of a misdemeanor punishable as provided
under RCW 43.20.050.

(3) Any person who shall fail or refuse to obey any law-
ful order issued by any local health officer shall be deemed
guilty of a misdemeanor punishable as provided under RCW
70.05.120.
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AMENDATORY SECTION (Amending WSR 00-23-120,
filed 11/22/00, effective 12/23/00)

WAC 246-101-505 Duties of the local health officer
or the local health department. Local health officers or the
local health department shall:

(1) Review and determine appropriate action for:

(a) Each reported case or suspected case of a notifiable
condition;

(b) Any disease or condition considered a threat to public
health; and

(c) Each reported outbreak or suspected outbreak of dis-
ease, requesting assistance from the department in carrying
out investigations when necessary; ((afé

58FY7))

(2) Establish a system at the local health department for
maintaining confidentiality of written records and written and
telephoned notifiable conditions case reports;

(3) Notify health care providers, laboratories, and health
care facilities within the jurisdiction of the health department
of requirements in this chapter;

(4) Notify the department of cases of any condition noti-
fiable to the local health department (except animal bites)
upon completion of the case investigation;

(5) Distribute appropriate notification forms to persons
responsible for reporting;

(6) Notify the principal health care provider:

(a) If possible, prior to initiating a case investigation by
the local health department; and

(b) For HIV infection, not contact the HIV-infected per-
son directly without considering the recommendations of the
principal health care provider on the necessity and best
means for conducting the case investigation, unless:

(i) The principal health care provider cannot be identi-
fied; or

(ii) Reasonable efforts to reach the principal health care
provider over a two-week period of time have failed;

(7) Allow laboratories to contact the health care provider
ordering the diagnostic test before initiating patient contact if
requested and the delay is unlikely to jeopardize public
health;

(8) Conduct investigations and institute control measures

(b)Y When-other-measures-are-more-speeifieally-related-to
Washington-state)) in_accordance with chapter 246-100
WAC;

(9) The local health department may negotiate alternate
arrangements for meeting the reporting requirements under
this chapter through cooperative agreement between the local
health department and any health care provider, laboratory or
health care facility;
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(10) Each local health officer has the authority to:

(a) Carry out additional steps determined to be necessary
to verify a diagnosis reported by a health care provider;

(b) Require any person suspected of having a reportable
disease or condition to submit to examinations required to
determine the presence of the disease or condition;

(c) Investigate any case or suspected case of a reportable
disease or condition or other illness, communicable or other-
wise, if deemed necessary;

(d) Require the notification of additional conditions of
public health importance occurring within the jurisdiction of
the local health officer.

WSR 02-22-108
PROPOSED RULES
PARKS AND RECREATION
COMMISSION
[Filed November 6, 2002, 11:35 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 02-
18-027 on August 23, 2002.

Title of Rule: Chapter 352-32 WAC, Public use of state
park areas, this chapter defines the state Parks and Recreation
Commission’s standard business practices for park operation,
business practices for special use areas, establishes permits
and fees, sets limits on public behavior, and requirements for
conducting business in the parks.

Purpose: The state Parks and Recreation Commission
has undertaken a review of the administrative rules regarding
public use of state park areas in order to improve the clarity
of these rules, to update restrictions that prevent undesirable
or disturbing behavior, to improve business practices to
ensure equitable fee collection and to add fees for NSF
checks. These changes help protect park resources and
ensure the public has opportunities to enjoy the highest qual-
ity park visits.

Statutory Authority for Adoption: RCW 79A.05.030,
79A.05.070, and 79A.05.075.

Summary: WAC 352-32-030 Camping, is amended to
better control continuous use of campsites and the number of
visitors allowed in a campsite for the preservation of quality
park lands and the camping experience.

WAC 352-32-045 Reservations, is amended to improve
the agency’s ability to collect fees associated with camping.

WAC 352-32-056 Peace and quiet, is amended to pre-
vent disturbance of sleeping campers.

WAC 352-32-120 Firearms, is amended to enable law
enforcement officers to perform their duties.

WAC 352-32-180 Sanitation, is amended to ensure
proper disposal of refuse or waste from vessels. 4

WAC 352-32-250 Standard fee, is amended to enable the
agency to prevent nonpayment of required fees.

WAC 352-32-251 and 352-32-252, passes are amended
to better control inadvertent or intentional misuse of park
passes.

Reasons Supporting Proposal: Park visitors will gain
improved public service.

Proposed
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Name of Agency Personnel Responsible for Drafting
and Implementation: Pam McConkey, 7219 Cleanwater
Lane, P.O. Box 42650, Olympia, WA 98504-2650, (360)
902-8595; and Enforcement: Phil Shave, 7150 Cleanwater
Lane, P.O. Box 42650, Olympia, WA 98504-2650, (360)
902-8606.

Name of Proponent: Washington State Parks, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: WAC 352-32-030 Camping, establishes require-
ments for the person who registers for multiple campsites,
provides for exceptions for emergency use of water trail
campsites in order to provide the greatest possible access to
the public while protecting parklands and facilities.

WAC 352-32-045 Reservations, establishes the process
and fees for campsite reservation. The amendments are
intended to improve the agency’s ability to collect fees asso-
ciated with camping.

WAC 352-32-056 Peace and quiet, establishes limits on
personal conduct and noise to ensure quiet. The amendments
are intended to further prevent disturbance of campers and
park visitors.

WAC 352-32-120 Firearms, establishes restrictions on
the possession of firearms. The amendment is intended to
authorize law enforcement officers to possess firearms while
performing their duties.

WAC 352-32-180 Sanitation, required proper disposal
of refuse and waste. The amendments are intended to ensure
proper disposal of refuse or waste from vessels.

WAC 352-32-250 Standard fee, established the fees
related to park visitor use. The amendments are intended to
authorize a low-income fee discount, to establish an adminis-
trative fee for reissue of lost passes or permits, to streamline
water trail site permits and to establish fees charged for NSF
checks to prevent nonpayment of required fees.

WAC 352-32-251 and 352-32-252, passes (various), are
amended to better control inadvertent or intentional misuse of
park passes and to explain agency procedures for invalid
passes.

Proposal Changes the Following Existing Rules: The
existing rules are updated for the preservation and protection
of parklands and park facilities and the quality of the camping
experience by improving agency control of the unintentional
or intentional behavior of park visitors.

New fees and interest payments are to be charged when
persons attempt to pay the required fees with NSF checks in
order to facilitate the fair and equitable collection of required
fees. A new fee is established for replacing lost or stolen
passes or permits issued by the agency.

Clarifications are made to existing rules that establish
camping fees, describe requirements for the payment of
required fees, establish the eligibility requirements for dis-
counted fees, describe the fees for water trail campsites and
establish the requirements for obtaining valid limited income
senior citizens, disabled, disabled veterans, and senior citi-
zens passes. These amendments are intended to improve the
camping experience for pass holders and neighboring camp-
ers while collecting fees more equitably.
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No small business economic impact statement has been
prepared under chapter 19.85 RCW. This chapter of admin-
istrative rule does not regulate or have economic impact
through regulations on small business. There are no compli-
ance costs to small business.

Section 201, chapter 403, Laws of 1995, does not apply

to this rule adoption. Significant legislative rule-making
requirements are not imposed on the state Parks and Recre-
ation Commission, nor has the commission voluntarily
applied those requirements.

Hearing Location: The public hearing will occur during
the regularly scheduled Washington State Parks and Recre-
ation Commission meeting to be held at 200 General Admin-
istration Building, Auditorium, 210 11th Avenue, Olympia,
WA 98504-1000, on December 12, 2002, at 9:00 a.m.

Assistance for Persons with Disabilities: Contact Pauli
Larson by November 29, 2002, TDD (360) 664-3133 or
(360) 902-8505.

Submit Written Comments to: Washington State Parks,
Attention: Pam McConkey, 7219 Cleanwater Lane, P.O.
Box 42650, Olympia, WA 98504-2650, fax (360) 586-5875,
by November 25, 2002.

Date of Intended Adoption: December 12, 2002.

November 6, 2002
Jim French
Chief of Policy Research

AMENDATORY SECTION (Amending WSR 00-13-070,
filed 6/16/00, effective 7/17/00)

WAC 352-32-030 Camping. (1) Camping facilities of
the state parks within the Washington state parks and recre-
ation commission system are designed and administered spe-
cifically to provide recreational opportunities for park visi-
tors. Use of park facilities for purposes which are of a nonrec-
reational nature, such as long-term residency at park
facilities, obstructs opportunities for recreational use, and is
inconsistent with the purposes for which those facilities were
designed.

No person or camping party may use any state park facil-
ity for residence purposes, as defined (WAC 352-32-010).

(2) No person shall camp in any state park area except in
areas specifically designated and/or marked for that purpose
or as directed by a ranger.

(3) Occupants shall vacate camping facilities by remov-
ing their personal property therefrom no later than 1:00 p.m.,
if the applicable camping fee has not been paid or if the time
limit for occupancy of the campsite has expired or the site is
reserved by another party. Remaining in a campsite beyond
the established checkout time shall subject the occupant to
the payment of an additional camping fee.

(4) Use of utility campsites by tent campers shall be sub-
ject to payment of the utility campsite fee except when other-
wise specified by a ranger.

(5) A campsite is considered occupied when it is being
used for purposes of camping by a person or persons who
have paid the camping fee within the applicable time limits or
when it has been reserved through the appropriate procedures
of the reservation system. No person shall take or attempt to
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take possession of a campsite when it is being occupied by
another party, or when informed by a ranger that such site is
occupied, or when the site is posted with a "reserved"” sign. In
the case of a reserved site, a person holding a valid reserva-
tion for that specific site may occupy it according to the rules
relating to the reservation system for that park. In order to
afford the public the greatest possible use of the state park
system on a fair and equal basis, campsites in those parks not
on the state park reservation system will be available on a
first-come, first-serve basis. No person shall hold or attempt
to hold campsite(s), for another camping party for present or
future camping dates, except as prescribed for multiple camp-
sites. Any site occupied by a camping party must be actively
utilized for camping purposes.

(6) One person may register for one or more sites within
a multiple campsite by paying the multiple campsite fee and
providing the required information on the occupants of the
other sites. An individual may register and hold a multiple
campsite for occupancy on the same day by other camping
parties. Multiple campsites in designated reservation parks
are reservable under the reservation system.

(7) In order to afford the general public the greatest pos-
sible use of the state park system, on a fair and equal basis,
and to prevent residential use, continuous occupancy of facil-
ities by the same camping party shall be limited. Campers
may stay ten consecutive nights in one park, after which the
camping party must vacate the ((site)) park for three consec-
utive nights, April 1 through September 30, not to exceed
thirty days in a forty-day time period. Provided that at the dis-
cretion of the park ranger the maximum stay may be extended
to fourteen consecutive nights if the campground is not fully
occupied. Campers may stay twenty consecutive nights in
one park, after which the camping party must vacate the park
for three consecutive nights, October 1 through March 31,
not to exceed forty days in a sixty-day time period. This lim-
itation shall not apply to those individuals who meet the qual-
ifications of WAC 352-32-280 and 352-32-285.

(8) A maximum of eight people shall be permitted at a
campsite overnight, unless otherwise authorized by a ranger.
The number of vehicles occupying a campsite shall be lim-
ited to one car and one recreational vehicle: Provided, That
one additional vehicle without built-in sleeping accommoda-
tions may occupy a designated campsite when in the judg-
ment of a ranger the constructed facilities so warrant. The
number of tents allowed at each campsite shall be limited to
the number that will fit on the developed tent pad or desig-
nated area as determined by a ranger.

(9) Persons traveling by bicycles, motor bikes or other
similar modes of transportation and utilizing campsites shall
be limited to eight persons per site, provided no more than
four motorcycles may occupy a campsite.

(10) Water trail camping sites are for the exclusive use of
persons traveling by human and wind powered beachable
vessels as their primary mode of transportation to the areas.
Such camping areas are ((#et)) subject to the campsite capac-
ity limitations as otherwise set forth in this section. ((Cepaei-

. . e ; ) Excep-
tions for emergencies may be approved by the ranger on an

individual basis ((and-are-subjeet-to-change-based-upon-the
! ' f . .
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)). Water trail site
fees. as published by state parks, must be paid at the time the
site is occupied.

(11) Overnight stays (bivouac) on technical rock climb-
ing routes will be allowed as outlined in the park’s site spe-
cific climbing management plan. All litter and human waste
must be contained and disposed of properly.

(12) Emergency camping areas may be used only when
all designated campsites are full and at the park ranger’s dis-
cretion. Persons using emergency areas must pay the applica-
ble campsite fee and must vacate the site when directed by
the park ranger.

(13) Designated overflow camping areas may be used
only when all designated campsites in a park are full and the
demand for camping in the geographic area around the park
appears to exceed available facilities. Persons using overflow
camping areas must pay the applicable campsite fee.

(14) Any violation of this section is an infraction under
chapter 7.84 RCW.

AMENDATORY SECTION (Amending WSR 00-13-070,
filed 6/16/00, effective 7/17/00)

WAC 352-32-045 Reservations for use of designated
group facilities. (1) All designated group facilities shall be
reservable by groups as defined in WAC 352-32-010.

(2) All designated group facilities shall have a predeter-
mined use capacity. No group exceeding this capacity in
number shall use these areas. Groups making reservations
shall be charged the applicable fee for a minimum of 20 peo-
ple.

(3) Use of designated group facilities may be by reserva-
tion. Requests made at the park for reservations for groups of
20 to 250 shall be made 15 days in advance and for groups in
excess of 250 shall be made 30 days in advance of the pro-
posed use date, using the group use permit. All conditions
outlined on the group use permit shall be binding on the
group.

(4) Submittal of the group use permit request((s)) and
payment in full of appropriate fees((—which-meay-includes

cundabl . onf Circtdaviniel

use-fee-and-a-damage-deposit)) are required for the use of

these facilities. Fees must be paid by credit card, certified
check or money order. Fees are published by state parks. ((Ir
] | Lo fee-issubmitted ] tatei

i i . -)) Refunds will be
made only to those groups which cancel their reservations
thirty or more days before the effective date of the reserva-
tions.

(5) For overnight group use, parking will be in the pro-
vided, defined areas. If additional parking is required, it may
be available in the park’s extra vehicle parking facility fol-
lowing the payment of the appropriate extra vehicle parking
fee

' (6) (A—damage-deposit-may-be-required-by-the—park
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sible-for-the—group-)) The organization or delegated group
leader making the reservation is responsible for any damages
or extra cleaning that occurs as a result of the use of the facil-
ity(ies) beyond normal care and wear.

(7) Facility reservations for parks not on the central res-
ervation system are made at the park and will be accepted for
the calendar year, on or after the first working day in January
of that calendar year. Reservations shall be made by a person
of the age of majority, who must be in attendance during the
group’s activities. Reservations at the parks will be accepted
in writing, in person, or by phone at the discretion of the park
manager. In person and phone reservation requests shall only
be accepted at the park during normal park operation hours.
All reservation requests will be processed in order of arrival.
Group facility areas not reserved are available on a first-
come, first-serve basis.

(8) Any group wishing to sell or dispense alcoholic bev-
erages must request and obtain all appropriate licenses and
permits. In order to sell alcoholic beverages, the group must
obtain a temporary concession permit from the headquarters
office of the Washington state parks and recreation commis-
sion.

(9) It shall be within the authority of the park manager,
or his representative, to rescind the rights of a reservation,
and remove from the park, any or all members of the group
whose behavior, at any time, is in conflict with any state laws,
becomes detrimental to the health and safety of the group or
other park users, or becomes so unruly as to affect the reason-
able enjoyment of the park by other park users.

AMENDATORY SECTION (Amending WSR 00-13-070,
filed 6/16/00, effective 7/17/00)

WAC 352-32-056 Peace and quiet. To insure peace
and quiet for visitors:

(1) No person shall conduct themselves so that park
users are disturbed in their sleeping quarters or in camp-
grounds or park employees in their sleeping quarters between
the quiet hours of ((44:00)) 10:00 p.m. and 6:30 a.m.

(2) No person shall, at any time, use sound-emitting elec-
tronic equipment including electrical speakers, radios, pho-
nographs, televisions, or other such equipment, at a volume
which emits sound beyond the immediate individual camp or
picnic site that may disturb other park users without specific
permission of the ((aree)) park ranger.

(3) Engine driven electric generators may be operated
only between the hours of 8:00 a.m. and 9:00 p.m.

(4) Any violation of this section is an infraction under
chapter 7.84 RCW.

AMENDATORY SECTION (Amending WSR 00-13-070,
filed 6/16/00, effective 7/17/00)

WAC 352-32-120 Firearms and/or weapons. No per-
son shall possess a firearm with a cartridge in any portion of
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the mechanism within any upland state park area, nor shall
any person discharge or propel across, in, or into any upland
state park area as defined in WAC 352-32-010, a firearm,
bow and arrow, spear, spear gun, harpoon, or air or gas
weapon, or any device capable of injuring or killing any per-
son or animal, or damaging or destroying any public or pri-
vate property, except where the commission for good cause
has authorized a special recreational activity upon finding
that it is not inconsistent with state parks use. This WAC does
not apply to general authority ((daw-enforeement)) Washing-
ton peace officers as defined in RCW 10.93.020. This WAC
does not apply to other commissioned law enforcement offic-

ers who are in the performance of their official duties.

AMENDATORY SECTION (Amending Order 9, filed
11/24/70)

WAC 352-32-180 Sanitation. No person shall, in any
state park area:

(1) Drain or dump refuse or waste from any trailer,
camper, automobile, or other vehicle, or vessel, except in
designated disposal areas or receptacles.

(2) Clean fish or other food, or wash any clothing or
other article for personal or household use, or any dog or
other animal, except at designated areas.

(3) Clean or wash any automobile or other vehicle except
in areas specifically for that use.

(4) Pollute, or in any way contaminate by dumping or
otherwise depositing therein any waste or refuse of any
nature, kind, or description, including human or animal
bodily waste, any stream, river, lake, or other body of water
running in, through, or adjacent to, any state park area.

AMENDATORY SECTION (Amending WSR 02-19-069,
filed 9/13/02, effective 10/14/02)

WAC 352-32-250 Standard fees charged. Fees shall
be charged in parks operated by the commission for use of
lands, facilities, programs, services, and materials as pub-
lished by state parks: Provided, however, That the commis-
sion may suspend any or all of these fees if revenues gener-
ated by the fees are not returned to the benefit of the parks:
Provided further, That the director or designee has the author-
ity to discount fees ((to-a-maximum-of 50%below-the-pub-
lished-fee-ameounts)) in order to take advantage of marketing
opportunities to encourage use and increase revenues. Any
such discounts shall be effective for a limited period of time
((less+han)) up_to one year in duration. The director or desig-
nee may consider the following factors in temporarily estab-
lishing or discounting fees:

Prevailing rates for comparable facilities;

Day of the week;

Season of the year;

Amenities of the park area and site;

Demand for facilities;

Low-income eligibility requirements as adopted by state
parks; and

Such other considerations as the director or designee
deems appropriate. The director or designee shall prescribe
the specific details and manner in which fees shall be applied.
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The director or designee may also waive fees for marketing
or promotional purposes or to redress visitor complaints((;

ided; ; tved)).
The director or designee may also establish temporary fees
for a maximum of one year for new facilities or services. An
administrative fee, as published by state parks. will be
assessed for replacement of lost, damaged, or destroyed
passes Or permits.

(1) The director or designee may authorize reciprocity
with other state or federal agencies for the use of annual per-
mits of like services, provided, that Washington licensed
vehicles and/or residents shall be required to have and/or dis-
play the appropriate Washington permit;

(2) Overnight camping - standard campsite; utility camp-
site; emergency campsite; overflow campsite; hiker/biker
campsite; walk-in campsite; primitive campsite for nonmo-
torized for motorized vehicle - fees will be charged as pub-
lished by state parks. Payment for utility campsite will be col-
lected whether utility hookups are actually used or not,
except when otherwise specified by a ranger;

(3) Overnight camping - multiple campsites: Where
campsites are designated and posted as a "multiple campsite,”
an individual may rent the multiple campsite by paying the
multiple campsite fee and providing the required information
on the occupants of the other sites. The multiple campsite fee
will be calculated by multiplying the standard, utility or prim-
itive campsite fee, as applicable, by the number of individual
campsites to be used in the designated multiple campsite;

(4) Group camping area - certain parks: Individual
camping units using these facilities must pay campsite fees as
published by state parks;

(5) Conference center facilities - fees will be charged for
use of facilities and services as set forth in the fee schedule
published by state parks and will include, but not be limited
to: Overnight accommodations in individual recreational
housing units or dormitory units; use of meeting rooms, per-
formance venues and rally areas; linen and janitorial services;
group food services; and use of equipment, supplies, and staff
time necessary to support group activities. Certain deposits,
reservation and cancellation fees also apply as set forth in the
fee schedule published by state parks and may not be refund-
able.

(6) Environmental interpretation:

(a) Service fees will be established by the director or des-
ignee in order to recover, to the maximum extent practicable,
all direct and indirect costs of environmental interpretation
services on a program-wide basis based on anticipated atten-
dance.

(b) Material and publication fees will be established by
the director or designee. All material and publication fees
will be deposited in the parks improvement account to be
used for purposes specified in RCW 79A.05.060.

(c) Facility use, including environmental learning center
fees, will be established by the commission. A facility use fee
schedule is available by contacting Washington State Parks
and Recreation Commission, 7150 Cleanwater Lane, P.O.
Box 42650, Olympia, WA 98504-2650;

(7) Adirondacks - not to include those located in ELC
areas: Occupancy shall be limited to the number of built-in
bunks provided;
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(8) Extra vehicle overnight parking fee will be charged
for each additional unhitched vehicle in excess of the one rec-
reational vehicle allowed at each campsite: Provided, An
extra vehicle overnight parking fee shall not be imposed
when the recreational vehicle and the towed vehicle arrive at
the park hitched together, and after the camper has registered
for and occupied the assigned campsite either the recreational
vehicle or the towed vehicle remain parked at the campsite
for the duration of the camper’s stay;

(9) Unattended vehicle overnight parking permit: Unoc-
cupied vehicles parked overnight in designated areas must
register and pay the nightly permit fee. The permit must be
prominently displayed in the vehicle;

(10) Watercraft launch site permit fee - charged accord-
ing to facilities provided. Watercraft launch permit shall not
be required for:

(a) Vehicles, other than those registered as extra over-
night parking vehicles, registered for camping or overnight
mooring in the park containing the watercraft launch site;

(b) Vehicles of persons using any recreational housing or
conference facilities at Fort Worden State Park;

(c) Vehicles of persons holding limited-income senior
citizen, disability or disabled veteran passes;

(d) Vehicles displaying a valid annual watercraft launch
site permit;

(11) Annual watercraft launch site permit valid January 1
- December 31 at any launch site designated by the director or
designee. Permit must be displayed as instructed on permit
backing;

(12) Trailer dump station fee - fee shall not be required
for: '

(a) Registered camping vehicles in the park containing
the dump station;

(b) Vehicles of persons holding limited-income senior
citizen, disability or disabled veterans passes;

(13) Popular destination park - a surcharge will apply for
use of standard or utility campsite located in a popular desti-
nation park during such periods as the director may specify;

(14) Water trail site ((permits—

E{) © > thif arencar ye RRue *

E.] ] 5.1 i oF e E.Esg; SHeons oR

®))) fees - for one day/night ((use-withinthe-calendar

year;-the-fee)) will be set by the ((direetorafter-eonsultation
<t 11 Fadvi stoe;

ble-diseounts)) commission;

(15) In addition to the regular fee, a per night surcharge
shall be imposed for failure to pay the self-registration over-
night facility fee;

(16) Group day use facilities - a minimum daily permit
fee will be charged for groups of 20 or more;
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(17) Reservation transaction - fee will be charged as pub-
lished by state parks;

(18) Moorage facilities - fee will be charged as published
by state parks;

(19) Hot showers, electric stoves - fees will be charged
as published by state parks. Fees published by state parks do
not apply in those circumstances set forth in WAC 352-32-
280 and 352-32-285 as now or hereafter amended,

(20) Commercial recreation provider permit registration
- a fee shall be charged, as published by state parks for regis-
tration as a commercial recreation provider;

(21) Commerecial recreation provider permit - a fee shall
be charged, as published by state parks for obtaining a permit
to engage in commercial recreational use of state parks, as
defined in WAC 352-32-010.

(22) Sno-park permit - seasonal and daily permit fees
will be charged as published by state parks.

(23) Special groomed trail permit - a statewide special
groomed trail permit will be required for use of special
groomed trail areas. The fee charged will be as published by
state parks.

(24) Wood debris collection permit - fee will be charged
for collection and removal of wood debris from a state park
area pursuant to RCW 4.24.210. The fee may be waived for
volunteers assisting with emergency salvage and storm clean-
up in the parks.

(25) Merchandise - prices for merchandise including but
not limited to interpretive, recreational and historic materials,
literature, food, beverage, grocery and other items at agency
operated sales points will be based on market rates and prac-
tices.

(26) Back country camping permit - fee will be charged
as published by state parks for selected state park areas as
designated by the director.

(27) Group use registration - fee will be charged for
groups of a size to be specified in the fee schedule on a park
by park basis who have not otherwise reserved group facili-
ties.

(28) Special event - fees will be charged based on the
cost of providing events and market rates for comparable
activities at other locations.

(29) Aquatic facilities - fees will be charged as published
by state parks.

(30) Vehicle parking permit:

(a) The director or designee shall designate state parks
where a vehicle parking permit shall be required for parking
and shall publish a fee schedule to include any or all of the
following:

(i) A single day or multiple day vehicle parking permit;

(i) An annual vehicle parking permit;

(b) Vehicle parking permits shall not be required for:

(i) Vehicles registered for overnight accommodations,
other than those registered as extra overnight parking vehi-
cles;

(i1) Vehicles whose occupants hold a current pass autho-
rized in WAC 352-32-251, Limited income senior citizen,
disability, and disabled veteran passes;

(iii) Vehicles whose occupants hold a current watercraft
launch site permit;
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(iv) Vehicles whose occupants perform volunteer activi-
ties approved by the park ranger;

(v) Vehicles whose occupants engage in official business
as authorized by agreement or otherwise approved by the
park ranger;

(c) Any vehicle parking permit must be displayed as
instructed on the permit.

(31) Checks dishonored by nonacceptance or nonpay-
ment (NSF checks) - handling fee and interest:

(a) A handling fee may be assessed consistent with_the
maximum amount allowed in the office of state procurement,

department of general administration’s state contract and as
published by state parks for checks as defined by chapter

62A.3-104 RCW, dishonored by nonacceptance or nonpay-
ment.

(b) Interest at the maximum rate allowable may be
charged on the NSF check as defined by chapter 62A.3-515
RCW. and as published by state parks for a check not paid
within fifteen days after a statutory notice of dishonor is sent
to maker’s last known address.

AMENDATORY SECTION (Amending WSR 00-13-070,
filed 6/16/00, effective 7/17/00)

WAC 352-32-251 Limited income senior citizen, dis-
ability, and disabled veteran passes. (1)(a) Persons who are
senior citizens, meet the eligibility requirements of RCW
79A.05.065, and have been residents of Washington state for
at least ((ene-year)) the past twelve consecutive months shall,
upon application to the commission accompanied by either a
copy of a federal income tax return filed for the previous cal-
endar year, or a senior citizen property tax exemption pursu-
ant to RCW 84.36.381, or a notarized affidavit of income on
a form provided by the commission, receive a limited income
senior citizen pass at no charge, which entitles the holder’s
camping party to free admission to any state park ((admints-
tered-faecility)), free use of trailer dump stations, watercrafi
launch sites, and to a 50 percent reduction in any campsite
fees, or moorage fees((-or-watertrail-permitfees)) levied by
the commission. Limited income senior citizen passes shall
remain valid so long as the pass holder meets eligibility
requirements.

(b) Proof submitted to the commission for the return of a
senior citizen pass surrendered upon request to a commission
employee who has reason to believe the user does not meet
the eligibility criteria shall be the same as listed in subsec-
tions (1) and (5) of this section for original pass issuance.

(2) Persons who are permanently disabled, legally blind,
or profoundly deaf, meet the eligibility requirements of RCW
79A.05.065, and have been residents of Washington state for
at least ((ene-year)) the past twelve consecutive months shall,
upon application to the commission, receive a five year dis-
ability pass at no charge and temporarily disabled persons
who meet the eligibility requirements of RCW 79A.05.065
and have been residents of Washington state for at least ((ene
year)) the past twelve consecutive months shall, upon appli-
cation to the commission, receive a one year disability pass at
no charge which entitles the holder’s camping party to free

admission to any state park ((administered-facility)), free use

of trailer dump stations, watercraft launch sites, and to a 50
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percent reduction in any campsite fees, or moorage fees((:-of
watertrail-permit-fees)) levied by the commission.

(3) Persons who are veterans, meet the eligibility
requirements of RCW 79A.05.065, and have been residents
of Washington state for at least ((ene-year)) the past twelve
consecutive months shall, upon application to the commis-
sion, receive a lifetime disabled veteran pass at no charge
((whieh))._Pass holders must provide proof of continued res-
idency as determined by the director or designee. The pass
entitles the holder’s camping party to free admission to any

state park ((administeredfaeility)) and to free use of any state

park campsite, trailer dump station, watercraft launch site,
moorage facility, ((wetertrail-permit;)) and reservation ser-
vice.

(4) Applications for limited income senior citizen, dis-
ability, and disabled veteran passes shall be made on forms
prescribed by the commission.

(5) Verification of age shall be by original or copy of a
birth certificate, notarized affidavit of age, witnessed state-
ment of age, baptismal certificate, or driver’s license. Verifi-
cation of residency shall be by original or copy of a Washing-
ton state driver’s license, voter’s registration card, or senior
citizen property tax exemption.

(6) For pass holders who travel by car or recreational
vehicle, camping party shall include the pass holder and up to
seven guests of the holder who travel with the holder and use
one campsite or portion of a designated group camping or
emergency area. One additional vehicle without built-in
sleeping accommodations may be part of the camping party
of a pass holder at one campsite or portion of a designated
group camping or emergency area, when in the judgment of a
ranger, the constructed facilities so warrant, and the total
number of guests of the holder do not exceed seven.

(7) For pass holders who travel by a mode of transporta-
tion other than car or recreational vehicle, camping party
shall include the pass holder and up to seven guests who
travel with the pass holder and use one campsite or portion of
a designated group camping or emergency area.

(8) If the conditions of a pass holder change or the pass
holder changes residency to a place outside Washington state
during the time period when a pass is valid such that a pass
holder no longer meets the eligibility requirements of RCW

79A.05.065 and WAC 352-32-251, the pass becomes invalid, -

and the pass holder shall return ((&)) the pass to the commis-
sion or surrender the pass to a state park representative.

AMENDATORY SECTION (Amending WSR 98-04-065,
filed 2/2/98, effective 3/5/98)

WAC 352-32-252 Off-season senior citizen pass—
Fee. (1) Persons who are senior citizens, are at least sixty-two
years of age, and have been residents of Washington state for
at least ((ene-year)) the past twelve consecutive months shall,
upon application to the commission, receive an off-season
senior citizen pass which entitles the holder’s camping party
to camp at any camping areas made available by the commis-
sion, as well as use of agency mooring facilities, at no cost
beyond the charges provided for in subsection (3) of this sec-
tion, effective October 1 through March 31, and Sunday
through Thursday nights in April as determined by the direc-
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tor and posted. Each such pass shall be valid only during one
off-season period.

(2) Applications for off-season senior citizen passes
shall be made on forms prescribed by the commission and
shall be accepted only after August 1 for the following off-
season period.

(3) There shall be a fee for each off-season senior citizen
pass. Limited income senior citizen pass holders may pur-
chase the off-season pass at a 50 percent discount. A sur-
charge equal to the fee for an electrical hookup published by
state parks shall be assessed for each night an off-season
senior citizen pass holder uses a campsite with an electrical
hookup.

(4) For pass holders who travel by car or recreational
vehicle camping party shall include the pass holder and up to
seven guests of the holder who travel with the holder and use
one campsite or portion of a designated group camping or
emergency area. One additional vehicle without built-in
sleeping accommodations may be part of the camping unit of
a holder at one campsite or portion of a designated group
camping or emergency area, when in the judgment of a
ranger, the constructed facilities so warrant, and the total
number of guests of the holder do not exceed seven.

(5) For pass holders who travel by a mode of transporta-
tion other than car or recreational vehicle, camping party
shall include the pass holder and up to seven guests who
travel with the holder and use one campsite or portion of a
designated group camping or emergency area.

(6) If a pass holder changes residency to a place outside
Washington state during the time period when a pass is valid,
the pass becomes invalid and the pass holder shall return the

pass to the commission or_surrender the pass to a state park
representative.

Proposed
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WSR 02-22-006
WITHDRAWAL OF
EXPEDITED RULE MAKING
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed October 25, 2002, 10:04 a.m.]

In accordance with RCW 34.05.335(1), the Department
of Labor and Industries withdraws the following proposed
rule:

Title of the Rule: Safety standards for possession and
handling of explosives, chapter 296-52 WAC, filed as WSR
02-15-165 on July 23, 2002.

Reason(s) for Withdrawal: The department received
comments during the expedited rule-making process and is
reevaluating the rule based upon the comments.

If you have any questions, please contact Tracy Spencer,
Standards Manager, at (360) 902-5530.

Gail Hughes
Senior Program Manager
Standards and Information

WSR 02-22-080
EXPEDITED RULES
DEPARTMENT OF HEALTH
(Board of Optometry)

[Filed November S, 2002, 8:22 a.m.]

Title of Rule: WAC 246-851-390 Practice under trade
name.

Purpose: This rule was adopted to clarify the identity of
the practitioner to the patient. Because other Board of
Optometry rules govern the same activity in a clearer more
well defined manner, this rule is redundant and should be
repealed.

Statutory Authority for Adoption: RCW 18.54.070(2).

Statute Being Implemented: RCW 18.54.080(2).

Summary: Originally adopted in 1980, the intent was to
restrict the use of a doctor’s name as the optical business
name thereby avoiding confusion as to who is performing the
optical care. In May 2002, the Board of Optometry amended
another board rule, to require that licensees be clearly identi-
fied to the public at or near the entrance to the licensee’s
office at all practice locations.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Judy Haenke, 1300 S.E.
Quince Street, Olympia, WA 98504, (360) 236-4947.

Name of Proponent: Board of Optometry, governmen-
tal.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule was originally adopted in early 1980. As
part of the regular review process, the board researched the
history of the rule in an effort to more clearly understand its
original intent. The research indicated that the original intent
of this rule was to restrict the use of a doctor’s name as a trade
name thereby avoiding potential confusion to the patient as to

(1]
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who was performing the optical care. The trade name restric-
tion does not apply to nonprofit organizations, clinics or cen-
ters.

A Board of Optometry rule, WAC 246-851-310 Proper
identification of licensees, was amended to more clearly gov-
ern the same activity as this rule, making this rule redundant.

WAC 246-851-310 Proper identification of licensees.
Each person licensed under chapter 18.53 RCW must be
clearly identified to the public as a doctor of optometry at all
practice locations. The identification must include the name
of the licensee and the term "doctor of optometry” or "inde-
pendent doctor of optometry” or other similar phrase, at or
near the entrance to the licensee’s office.

Proposal Changes the Following Existing Rules:
Repeals WAC 246-851-390 Practice under trade name.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THE USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Judy Haenke, Program
Manager, Department of Health, P.O. Box 47870, Olympia,
WA 98504-7870, (360) 236-4947 or fax (360) 586-4359,

AND RECEIVED BY January 6, 2003.
October 23, 2002
Grant Chester
for Donald H. Williams
Executive Director

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 246-851-390 Practice under trade name.

Expedited
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WSR 02-21-061
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Management Services Administration)
[Filed October 15, 2002, 3:48 p.m.]

Citation of Existing Rules Affected by this Order:
Repealing WAC 388-02-0535; and amending WAC 388-02-
0010, 388-02-0015, 388-02-0025, 388-02-0215, 388-02-
0524, 388-02-0525, 388-02-0527, 388-02-0530, 388-02-
0540, 388-02-0545, 388-02-0550, 388-02-0555, 388-02-
0560, 388-02-0570, 388-02-0575, 388-02-0580, 388-02-
0585, 388-02-0595, 388-02-0600, 388-02-0605, 388-02-
0610, 388-02-0615, 388-02-0620, 388-02-0625, 388-02-
0630, 388-02-0635, 388-02-0640, 388-02-0645, and 388-02-
0650.

Date of Adoption: October 15, 2002.
Purpose: The department is adopting revisions to chap-

ter 388-02 WAC, DSHS hearing rules, requiring administra-
tive law judges (ALJ) of the Office of Administrative Hear-
ings to enter final orders for many types of DSHS cases. The
rules also set forth cases where the ALJ’s initial orders are
subject to review by the DSHS Board of Appeals. Other
changes were made to clarify language or to change proce-
dures so that they are consistent with the revised process.
The department is withdrawing the amendments to WAC
388-02-0005 as proposed in WSR 02-17-090.

Statutory Authority for Adoption: RCW 34.05.020.

Other Authority: Chapter 34.05 RCW, Parts IV and V,
section 211, chapter 371, Laws of 2002.

Adopted under notice filed as WSR 02-17-090, 02-17-
091 and 02-17-092 on August 20, 2002.

Changes Other than Editing from Proposed to Adopted
Version: The following changes were made as a result of
comments received:

Rules as proposed (added language underlined; deleted language struck through)

Changes in the adopted version of the rules:

WAC 388-02-0005:
See note in the right column.

All proposed amendments to WAC 388-02-0005 are withdrawn, and
this rule is not included in the rules as adopted.

WAC 388-02-0010 What definitions apply to this chapter?

"Final order"” means an order that is the final DSHS decision and may not be reviewed
by a reviewing officer under RCW 34.05.464.

"Initial order" is a hearing decision made by an ALJ that may be reviewed by a DSHS
reviewing officer per RCW 34.05.464.

"Program" means a DSHS organizational unit and the services that it provides, includ-

ing services provided by DSHS staff and through contracts with providers. Organiza-

tional units include, but are not limited to, administrations, divisions, and offices.

"Review judge" means an attorney employed by the DSHS board of appeals (BOA)
who fevie decisions-made-by-an aRd-Faace H geq decision—Therevie

judge-is-the-reviewing-officerin- RCW 34:05-464 is the revewing officer in RCW
34.05.464 for cases listed in WAC 388-02-0215 (4)(a).

"Reviewing officer” means an employee of DSHS who reviews initial decisions made
by an ALJ and makes the final agency decision in cases set forth in WAC 388-02-0215
(4X(a) and (b).

Revised definitions as adopted or changes from the proposed rule:

"Final order" means an order that is the final DSHS decision.

"Initial order" is a hearing decision made by an ALJ that may be
reviewed by a review judge pursuant to WAC 388-02-0215(4).

Deleted "and offices” and added "and" after "administrations.”

Deleted the reference to subsection "(a)" in WAC 388-02-0215(4).

Deleted the term "Reviewing officer” and its definition entirely.

WAC 388-02-0215(4):
(4) The ALJ enters an initial order in those cases where the parties may request review
of an initial order by a review judge or by a DSHS program.
(a) Cases where the parties may request a review of an initial order by a review judge
are those relating to:
(i) Adult family home licenses under RCW 70.128.100 and 70.128.160.and WAC
388-76-705;
(ii)_Boarding home licenses under RCW 18.20.190 and WAC 388-78A-030;
(iii) Resident protection program finding under WAC 388-97-077;
(iv) Nursing home licenses under RCW 18.51.054, 18.51.060, 18.51.065. and
74.42.580, and chapter 388-97 WAC;

(v) Domestic violence perpetrator treatment program certification under RCW
26.50.150 and chapter 388-60 WAC;

(vi) Licensing or certification of child foster care homes, programs, facilities and
agencies under chapter 74.15 RCW and chapter 388-148 WAC;

(vii) Child protective services findings of abuse and neglect under RCW

26.44.125 and chapter 388-15 WAC;
(viii) Child care licenses under chapter 74.15 RCW and WAC 388-10-090, 388-

151-090 and 388-155-090;
(ix) Chemical dependency treatment provider certification under RCW
70.96A.090(2) and 43.20A.205 and WAC 388-805-065(3) and 388-805-135;

Deleted "or by a DSHS program.”
Combined subsections (4) and (4)(a), and deleted the subsection
numbering "(a).”
Revised the numbering format of proposed subsections (i) through
(xii) to lower case letters. In the adopted version, proposed subsec-
tion (4)(a):
(i) is now subsection (4)(a); and "RCW 70.128.100 and
70.128.160, and WAC 388-76-705" is deleted and replaced
with “chapter 388-76 WAC."
(ii) is now subsection (4)(b); and "RCW 18.20.190 and WAC
388-78 A-030 is deleted and replaced with "chapter 388-78A
WAC."
(iii) is now subsection (4)(c).
(iv) is now subsection (4)(d); and "RCW 18.51.054, 18.51.065
and 74.42.580, and chapter 388-97 WAC" is deleted and
replaced with "WAC 388-97-550 through 388-97-695."
(v) is now subsection (4)(k); and "RCW 26.50.150 and" is
deleted.
(vi) is now subsection (4)(1); and "chapter 388-148 WAC " is
replaced with “chapters 388-148 WAC and 388-160 WAC."”
(vii) is now subsection (4)(m).
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(viii) is now subsection (4)(0); and "WAC 388-150-090, 388-
151-090 and 388-155-090" is replaced with "chapters 388-150,
388-151, and 388-155 WAC." '
(ix) is now subsection (4)(u), and "RCW 70.96A.090(2) and
43.20A.205 and WAC 388-805-065(3) and 388-805-135" is
deleted and replaced with "chapter 388-805 WAC."

(x) is now subsection (4)(v), and ", for which a hearing has
been held" is added after "Community residential services and
support certification.”
(xi) is now subsection (4)(z).
(xii) is now subsection (4) (aa), and "(3)" is deleted after
"WAC 388-865-0480."
The following new subsections are added to WAC 388-02-0215(4)
as adopted:
(e) Self-directed care under RCW 74.39A.050(9) and WAC
388-71-0150 and 388-71-0155;
(f) Termination of provider for placing clients in imminent
jeopardy under RCW 74.39A.095(7) and WAC 388-71-0551;
(g) Termination of provider due to inadequate performance or
inability to deliver quality care under RCW 74.39A.095(7) and
WAC 388-71-0540 and 388-71-0551;

(h) Denial of contract to provider due to inability of provider to
appropriately meet the care needs of clients under RCW
74.39A.095(8) and WAC 388-71-0546;

(i) Denial or termination of contract to a provider due to a dis-
qualifying crime or lack of character, competence, or suitabil-
ity to maintain the health, safety, and well-being of clients
under RCW 43.20A.710 and WAC 388-71-0540;

(j) Social service eligibility under WAC 388-71-0400 through
388-71-0480, 388-71-202 and 388-71-203;

(n) Adoption support under WAC 388-27-0120 through 388-

27-0390, for which a hearing has been held under WAC 388-
27-0365;

(p) Background check of protective payees under WAC 388-

460-0025, for which a hearing has been held under WAC 388- '
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460-0070;

(q) Background checks of child care providers and other per-
sons under WAC 388-290-0143, for which a hearing has been
held under WAC 388-290-0260 as part of the working connec-
tions child care program;

(r) Background checks of persons acting in the place of a par-
ent under WAC 388-454-0006, for which a hearing has been
held under WAC 388-472-0005 (1)();

(s) Claims of good cause for not cooperating with the division
of child support under WAC 388-422-0020;

(t) Parent address disclosure under WAC 388-14A-2114
through 388-14A-2140;

(w) Denial or termination of eligibility for services under
WAC 388-825-100, for which a hearing has been held under
WAC 388-825-120(a);

(x) Development or modification of an individual service plan
under WAC 388-825-050, for which a hearing has been held
under WAC 388-825-120(b);

(y) Authorization, denial, reduction, or termination of services
under WAC 388-825-100, for which a hearing has been held
under WAC 388-820-120(c);

(bb) Medical, dental, or transportation services, for which a
hearing has been held under WAC 388-526-2610;

(cc) Medical provider overpayments, for which a hearing has
been held under WAC 388-502-0230(5) or 388-502-0240(17).

WAC 388-02-0215:
(b) Cases where the parties may request review of an initial order by a DSHS program | Proposed subsection (4)(b) is deleted entirely.
are those where the review by a DSHS program is provided by statute or by program
specific rule.

(5) The ALJ makes the final decision and enters the final order in all cases except those | In subsection (5), deleted references to subsections "(a) and (b)."
cases set forth in subsection (4)(a) and (b) of this section.
(6) A review-judge reviewing officer has the same authority as an ALJ when presiding | In subsection (6), restored the deleted phrase "review judge” and

at a hearing. deleted "reviewing officer.”
New WAC 388-02-0524:
...as set forth in WAC 388-02-0215 (4)(a) and (b). Deleted "(a) and (b)" from the WAC citation.

Permanent [2}
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WAC 388-02-0525:
...if a review request is dismissed, the initial order is final twenty-one eatendar days

after...

Restored the word "calendar” deleted from the proposed rule.

New WAC 388-02-0527:
In cases not covered by WAC 388-02-0215 (4)(a) and (b)...

Deleted "(a) and (b)" from the WAC citation.

WAC 388-02-0530:

Subsection (2): ...an initial order for a case listed in WAC 388-02-0215 (4)(a)...
Subsection (3): If a party disagrees with an initial order for a case covered by WAC
388-02-0215 (4)(b) and wants it changed, the party must request review by the DSHS
program as provided by DSHS program rules in other chapters of Title 388 WAC.

Subsection (5): ...You may also petition for judicial review of the final order as stated
in WAC 388-02-0640 to 388-02-0650. ..

Deleted "(a)" from the WAC citation.
Proposed subsection (3) is deleted entirely and all of the following

subsections are renumbered accordingly.

Deleted "to" and replaced with "through” to read "WAC 388-02-
0640 through WAC 388-02-0650."

WAC 388-02-0555:

Subsection (3): ...initial order for a case listed in WAC 388-02-0215 (4)(a)...
Subsection (5): If the ALJ denies a request for a corrected initial order for a case cov-
ered by WAC 388-02-0215 (4)(b) and the party still wants it changed, the party must
request review by the DSHS program as provided by DSHS program rules in other
chapters of Title 388 WAC.

Deleted "(a)" from the WAC citation.

Subsection (5) was deleted entirely and the following subsection (6)
is renumbered as (5).

WAC 388-02-0560:
Subsection (2): ...for a case listed in WAC 388-02-0215 (4)(a)...

Deleted "(a)" from the WAC citation.

WAC 388-02-0570:
Subsection (1): ...for a case listed in WAC 388-02-0215 (4)(a)...

Deleted "(a)" from the WAC citation.

WAC 388-02-0580 What is the deadline for requesting review of cases listed in WAC
388-02-0215 (4)(a)?

Deleted “(a)" in the caption.

WAC 388-02-0585 Where does a party send a request to review request a case listed in
WAC 388-02-0215 (4)(a)?
Subsection (1): ...to review a case listed in WAC 388-02-0215 (4)(a)...

Deleted "(a)" in the caption.

Deleted "(a)” from the WAC citation.

WAC 388-02-0600:

Subsection (1): A review judge may only review the cases listed in WAC 388-02-0215
(4)(a).
Subsection (1): A review judge has the same decision-making authority as an ALJ in

the-follewing such cases...
Deleted subsections (1)(a), (b), and (c); (2)(a) through (e).

Proposed subsection (2) : €3} Review judges have the authority to enter final orders for
the cases listed in WAC 388-02-0215 (4)(a).

New subsection (3): (3) Review judges may remand cases listed in WAC 388-02-0215
(4)(a) to the ALJ for further action.

Deleted "(a)" from the WAC citation.

Restored "the following" and deleted “such.”

Restored subsections (1)(a), (b) and (c), and (2) (a) through (e) that
were deleted in the proposed rules.

Deleted "(a)" from the citation.

Deleted "(a)" from the WAC citation.

WAC 388-02-0635:

Subsection (1): After OAH or BOA receives a reconsideration request, # an ALJ or
review judge has twenty calendar days to send a reconsideration decision unless OAH
or BOA send notice allowing the review judge more time.

Deleted “the review judge" after "send notice allowing."

WAC 388-02-0645:
Subsection (1): You must file your petition for judicial review with the superior court
within thirty calendar days after BOA OAH or DSHS mails its final deeision order.

Deleted "DSHS" and replaced with "BOA."

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed O; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency’s Own Ini-

ing:

New 0, Amended 0, Repealed 0; or Other Alternative

Rule Making: New 0, Amended 29, Repealed 1.
Effective Date of Rule: Thirty-one days after filing.

October 15, 2002
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 00-18-059,

tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,

filed 9/1/00, effective 10/2/00)

WAC 388-02-0010 What definitions apply to this
chapter? The following definitions apply to this chapter:

Amended 29, Repealed 1.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-

(3]

""Administrative law judge (ALJ)'"" means an impartial
decision-maker who is an attorney and presides at an admin-
istrative hearing. The office of administrative hearings
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(OAH), which is a state agency, employs the ALJs. ALJs are
not DSHS employees or DSHS representatives.

"BOA'' means the DSHS board of appeals.

"Business days'' means all days except Saturdays, Sun-
days and legal holidays.

"Calendar days' means all days including Saturdays,
Sundays and legal holidays.

"Deliver' means giving a document to someone in per-
son.

"Documents’ means papers, letters, writings, or other
printed or written items.

""DSHS" means the department of social and health ser-
vices.

""DSHS representative'' means an employee of DSHS,
a DSHS contractor, or an assistant attorney general autho-
rized to represent DSHS in an administrative hearing. DSHS
representatives include, but are not limited to, claims officers
and fair hearing coordinators.

"Final order' means an order that is the final DSHS
decision.

"Hearing'' means a proceeding before OAH that gives a
party an opportunity to be heard in disputes about DSHS pro-
grams. For purposes of this chapter, hearings include admin-
istrative hearings, adjudicative proceedings, and any other
similar term referenced under chapter 34.05 RCW, the
Administrative Procedure Act, Title 388 of the Washington
Administrative Code, chapter 10-08 WAC, or other law.

"Initial order' is a hearing decision made by an ALJ
that may be reviewed by a review judge pursuant to WAC
388-02-0215(4).

""Mail"' means placing the document in the mail with the
proper postage.

"OAH" means the office of administrative hearings, a
separate state agency from DSHS.

"Party'’ means a person or entity:

(1) Named in a DSHS action;

(2) To whom a DSHS action is directed; or

(3) Allowed to participate in a hearing to protect an inter-
est as authorized by law or rule.

(4) DSHS is also a party.

"Prehearing conference' means a proceeding sched-
uled and conducted by an ALJ in preparation for a hearing.

"Prehearing meeting' means an informal voluntary
meeting that may be held before any prehearing conference
or hearing.

"Program' means a DSHS organizational unit and the
services that it provides, including services provided by
DSHS staff and through contracts with providers. Organiza-
tional units include, but are not limited to. administrations
and divisions.

"Record'' means the official documentation of the hear-
ing process. The record includes tape recordings or tran-
scripts, admitted exhibits, decisions, briefs, notices, orders,
and other filed documents.

"Review' means the act of reviewing initial orders and

making the final agency decision as provided by RCW
34.05.464.
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"Review judge'' means an attorney employed by the
DSHS board of appeals (BOA) who ((reviews-deeisions
review-judge-is-the-reviewingofficerin REOW-34.05-464)) is
the reviewing officer in RCW 34.05.464 for cases listed in
WAC 388-02-0215(4).

"Rule'’ means a state regulation. Rules are found in the
Washington Administrative Code (WAC).

"Stay" means an order temporarily halting the DSHS
decision or action.

"You'' means any individual or entity that has a right to
be involved with the DSHS hearing process, which includes
a party or a party’s representative. "You" does not include
DSHS or its representative.

AMENDATORY SECTION (Amending WSR 00-18-059,
filed 9/1/00, effective 10/2/00)

WAC 388-02-0015 How do the terms in the Adminis-
trative Procedure Act (APA) compare to this chapter? To
improve clarity and understanding, the rules in this chapter
may use different words than the APA or the model rules.
Following is a list of terms used in those laws and the terms
as used in these rules:

Chapter 34.05 RCW

Chapter ((16-08)) 10-08
WAC

Adjudicative proceeding

Chapter 388-02 WAC

Different terms are used to
refer to different stages of
the hearing process, and
may include prehearing
meeting, prehearing confer-
ence, hearing, review,
reconsideration and the
entire hearing process

Agency DSHS

Application for adjudicative Request a hearing

proceeding

Enter Make, send

((Anitiel-order)) ((Hearing-deeision-or-
erder))

Presiding officer ALJ or review judge

Reviewing officer Review judge

AMENDATORY SECTION (Amending WSR 00-18-059,

filed 9/1/00, effective 10/2/00)

WAC 388-02-0025 Where is the office of administra-
tive hearings located? (1)(a) The office of administrative
hearings (OAH) headquarters location is:

Office of Administrative Hearings

919 Lakeridge Way SW

P.O. Box 42488

Olympia WA 98504-2488

(360) 664-8717

(360) 664-8721 (FAX)
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(b) The headquarters office is open from 8:00 am to 5:00
p-m. Mondays through Friday, except legal holidays.

(2) OAH field offices are at the following locations:

Olympia

Office of Administrative Hearings ((—SHS))

2420 Bristol Court SW, 3rd Floor

PO Box 42489

Olympia, WA 98504-2489

(360) 753-2531

1-800-583-8271

FAX: (360) 586-6563

Seattle

Office of Administrative Hearings ((—SHS))

1904 3rd Ave., Suite 722

Seattle, WA 98101-1100

(206) 464-6322

1-800-583-8270

FAX: (206) 587-5136

Everett

Office of Administrative Hearings ((—SHS))

2722 Colby, Suite 610

Everett, WA 98201-3571

(425) 339-1921

1-800-583-8261

FAX: (425) 339-3907

Vancouver

Office of Administrative Hearings ((—SHS))

800 Franklin Street, 1st Floor

Vancouver, WA 98660

(360) 690-7189

1-800-243-3451

FAX: (360) 696-6255

Spokane

Office of Administrative Hearings ((—SHS))

((336-S—Arthur-St:)) 221 N. Wall Street, Suite 540

Spokane, WA ((99262-2254)) 99201-0826

(509) 456-3975

1-800-366-0955

FAX: (509) ((5332473)) 456-3975

Yakima

Office of Administrative Hearings ((—SHS))

32 N 3rd Street, Suite 320

Yakima, WA 98901-2730

(509) 575-2147

1-800-843-3491

FAX (509) 454-7281

(3) You should contact the Olympia field office under,
subsection (2), if you do not know the correct field office.

(4) You can obtain further hearing information at the
OAH website: www.oah.wa.gov

AMENDATORY SECTION (Amending WSR 00-18-059,
filed 9/1/00, effective 10/2/00)

WAC 388-02-0215 What is the authority of the ALJ?
(1) ((Am)) The ALJ must hear and decide the issues de novo
(anew) based on what is presented during the hearing.

(2) As needed, ((an)) the ALY may:

(a) Determine the order for presenting evidence;
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(b) Issue subpoenas or orders directing witnesses to
appear or bring documents;

(c) Rule on objections, motions, and other procedural
matters;

(d) Rule on an offer of proof made to admit evidence;

(e) Admit relevant evidence;

(f) Impartially question witnesses to develop the record;

(g) Call additional witnesses and request exhibits to
complete the record;

(h) Give the parties an opportunity to cross-examine wit-
nesses or present more evidence against the witnesses or
exhibits;

(i) Keep order during the hearing;

(j) Allow or require oral or written argument and set the
deadlines for the parties to submit argument or evidence;

(k) Permit others to attend, photograph or electronically
record hearings, but may place conditions to preserve confi-
dentiality or prevent disruption;

(1) Allow a party to waive rights given by chapters 34.05
RCW or 388-02 WAC, unless another law prevents it;

(m) Decide whether a party has a right to a hearing;

(n) Issue protective orders;

(o) Consider granting a stay if authorized by law or
DSHS rule; and

(p) Take any other action necessary and authorized under
these or other rules.

(3) ((An)) The ALJ administers oaths or affirmations and
takes testimony. '

(4) The ALJ enters an initial order in those cases where
the parties may request review of an initial order by a review
judge. Cases where the parties may request review of an ini-

tial order by a review judge are those relating to:

(a) Adult family home licenses under chapter 388-76
WAC;

(b) Boarding home licenses under chapter 388-78A
WAC;

(c) Resident protection program findings under WAC
388-97-077;

(d) Nursing home licenses under WAC 388-97-550
through 388-97-695;

(e) Self-directed care under RCW 74.39A.050(9) and
WAC 388-71-0150 and 388-71-0155;

(f) Termination of provider for placing clients in immi-
nent jeopardy under RCW 74.39A.095(7) and WAC 388-71-
0551;

(g) Termination of provider due to _inadequate perfor-
mance or inability to deliver gquality care under RCW
74.39A.095(7) and WAC 388-71-0540 and 388-71-0551;

(h) Denial of contract to provider due to inability of pro-
vider to appropriately meet the care needs of clients under
RCW 74.39A.095(8) and WAC 388-71-0546:

(i) Denial or termination of a contract to a provider due
to a disqualifying crime or lack of character, competence, or
suitability to maintain the health, safety, and well-being of
clients under RCW 43.20A.710 and WAC 388-71-0540;

() Social service eligibility under WAC 388-71-0400
through 388-71-0480, 388-71-0202, and 388-71-0203:

(k) Domestic _violence perpetrator treatment _program
certification under chapter 388-60 WAC;
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(1) Licensing or certification of child foster care homes,

programs, facilities, and agencies under chapter 74.15 RCW
and chapters 388-148 and 388-160 WAC:

(m) Child protective services findings of abuse and
neglect under RCW 26.44.125 and chapter 388-15 WAC;

(n) Adoption support under WAC 388-27-0120 through
388-27-0390, for which a hearing has been held under WAC
388-27-0365;

(o) Child day care licenses under chapter 74.15 RCW
and chapters 388-150, 388-151, and 388-155 WAC:

(p) Background checks of protective payees under WAC
388-460-0025, for which a hearing has been held under WAC
388-460-0070;

(q) Background checks of child care providers and other
persons under WAC 388-290-0143, for which a hearing has
been held under WAC 388-290-0260 as part of the working
connections child care program:

(r) Background checks of persons acting in the place of a
parent under WAC 388-454-0006, for which a hearing has
been held under WAC 388-472-0005 (1)(j):

(s) Claims of good cause for not cooperating with the
division of child support under WAC 388-422-0020;

(t) Parent address disclosure under WAC 388-14A-2114
through 388-14A-2140;

(u) Chemical dependency treatment provider certifica-
tion under chapter 388-805 WAC:

(v) Community residential services and support certifi--

cation, for which a hearing has been held under WAC 388-
820-920;

(w) Denial or termination of eligibility for services under
WAC 388-825-100, for which a hearing has been held under
WAC 388-825-120(a);

(x) Development or modification of an individual ser-
vice plan under WAC 388-825-050, for which a hearing has
been held under WAC 388-825-120(b);

(y) Authorization, denial, reduction. or termination of

services under WAC 388-825-100, for which a hearing has
been held under WAC 388-825-120(c);

(z) Licensed community facilities under RCW 74.15.210
and WAC 388-730-0090:

(aa) Community mental health and involuntary treatment
program licenses under WAC 388-865-0480;

(bb) Medical, dental, or transportation services, for

which a hearing has been held under WAC 388-526-2610;
(cc) Medical provider overpayments, for which a hearing

Washington State Register, Issue 02-22

AMENDATORY SECTION (Amending WSR 00-18-059,

filed 9/1/00, effective 10/2/00)

WAC 388-02-0525 When ((dees-a-deeision)) do initial
orders become final? (((b1n-mest-easess)) If no one
requests review((;--the-hearing-deeisionis-final-twenty-one
ealendar-days-afier-itis-mailed:

becomes)) of the initial order or if a review request is dis-
missed. the initial order is final twenty-one calendar days

after ((matling-the-hearing-deeision)) it is mailed.

NEW SECTION

WAC 388-02-0527 In what cases does the ALJ enter
the hearing decision as a final order? In cases not covered
by WAC 388-02-0215(4), the ALJ must enter the hearing
decision as a final order.

AMENDATORY SECTION (Amending WSR 00-18-059,
filed 9/1/00, effective 10/2/00)

WAC 388-02-0530 What if a party disagrees with the

ALJ’s decision? (1) If a party disagrees with ((a-deeision))

an ALJ’s initial or final order because of a clerical error, the
party may ask for a corrected decision from the ALJ as pro-
vided in WAC 388-02-0540 through 388-02-0555.

(2) If a party disagrees with ((the-hearing-deeision)) an
initial order for a case listed in WAC 388-02-0215(4) and
wants it changed, the party must request review by BOA as
provided in WAC 388-02-0560 through 388-02-0595.

() If a party wants to stay the DSHS action until
review of the initial order is completed, the party must
request a stay from a review judge.

(3) Final orders may not be reviewed by BOA.

(4) If a party disagrees with an AlLJ’s final order, the
party may request reconsideration as provided in WAC 388-
02-0605 through 388-02-0635. You may also petition for
judicial review of the final order as stated in WAC 388-02-
0640 through 388-02-0650. You do not need to file a request

for reconsideration of the final order before petitioning for
judicial review. DSHS may not request judicial review.

has been held under WAC 388-502-0230(5) or 388-502-
0240(17).

(5) The ALJ makes the final decision and enters the final
order in all cases except those cases set forth in subsection (4)

of this section.
(6) A review judge has the same authority as an ALJ
when presiding at a hearing.

NEW SECTION

WAC 388-02-0524 In what cases does the ALJ enter
the hearing decision as an initial order? The ALJ must

enter the hearing decision as an initial order in cases set forth
in WAC 388-02-0215(4).
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AMENDATORY SECTION (Amending WSR 00-18-059,
filed 9/1/00, effective 10/2/00)

WAC 388-02-0540 How are clerical errors in AL]J
decisions corrected? (1) A clerical error is a mistake that
does not change the intent of the decision.

(2) The ALJ corrects clerical errors in ((the)) hearing
decisions by issuing a second decision referred to as a cor-

rected decision or corrected order. Corrections may be made
to initial orders and final orders.

(3) Some examples of clerical error are:
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(a) Missing or incorrect words or numbers;

(b) Dates inconsistent with the decision or evidence in
the record such as using May 3, 1989, instead of May 3,
1998; or

(c) Math errors when adding the total of an overpayment
or a child support debt.

AMENDATORY SECTION (Amending WSR 00-18-059,
filed 9/1/00, effective 10/2/00)

WAC 388-02-0545 How does a party ask for a cor-
rected ALJ decision? (1) A party may ask for a corrected
ALJ decision by calling or writing the OAH office that held
((yeur)) the hearing.

(2) When asking for a corrected decision, please identify
the clerical error you found.

AMENDATORY SECTION (Amending WSR 00-18-059,
filed 9/1/00, effective 10/2/00)

WAC 388-02-0550 How much time do the parties
have to ask for a corrected ALJ decision? The parties must
ask OAH for a corrected decision on or before the tenth cal-

endar day after the ((hearing-deeision)) order was mailed.

AMENDATORY SECTION (Amending WSR 00-18-059,
filed 9/1/00, effective 10/2/00)

WAC 388-02-0555 What happens when a party
requests a corrected AL]J decision? (1) When a party
requests a corrected ((deetsion)) initial or final order, the ALJ
must either:

(a) Send all parties a corrected ((deeisier)) order; or

(b) Deny the request within three business days of
receiving it.

(2) If the ALJ corrects ((the-hearing-decisien)) an initial
order and a party does not request review, the corrected
((deeisien)) initial order becomes final twenty-one calendar
days after the original ((hearing-deeision)) initial order was
mailed.

(3) If the ALJ denies a request for a corrected ((deei-
sien)) initial order for a case listed in WAC 388-02-0215(4)
and the party still wants the hearing decision changed, the
party must request review from ((the-board-ef-appesals))
BOA.

(4) Requesting a corrected ((deeision)) initial order for a
case listed in WAC 388-02-0215(4) does not automatically
extend the deadline to request review of the initial order by
BOA. A party may ask for more time to request review when
needed.

(5) If the ALJ denies a request for a corrected final order
and you still want the hearing decision changed, you must
request judicial review.

WSR 02-21-061

REQUESTS FOR BOA REVIEW OF INITIAL
ORDERS FOR CASES LISTED IN WAC 388-02-0215(4)

AMENDATORY SECTION (Amending WSR 00-18-059,
filed 9/1/00, effective 10/2/00)

WAC 388-02-0560 Whatis review? (1) Review occurs
when a party disagrees or wants a change in ((the-hearing
deeisien)) an initial order, other than correcting a clerical
error.

(2) A party must request review of an initial order for a
case listed in WAC 388-02-0215(4) from the BOA.

(3) The review judge considers the request, the ((hearing
deeision)) initial order, and record, before deciding if the
((deeisien)) initial order may be changed.

(4) Review does not include another hearing by the
BOA.

(5) BOA may not review final orders.

AMENDATORY SECTION (Amending WSR 00-18-059,
filed 9/1/00, effective 10/2/00)

WAC 388-02-0570 Who may request review? (1) Any
party may request BOA to review ((a-hearing-deeision)) an
initial order for a case listed in WAC 388-02-0215(4).

(2) If more than one party requests review, each request
must meet the deadlines in WAC 388-02-0580.

AMENDATORY SECTION (Amending WSR 00-18-059,
filed 9/1/00, effective 10/2/00)

WAC 388-02-0575 What must a party include in the
review request? A party must make the review request in
writing and clearly identify the:

(1) Parts of the ((hearing—deeision)) initial order -with
which the party disagrees; and

(2) Evidence supporting the party’s position.

AMENDATORY SECTION (Amending WSR 00-18-059,
filed 9/1/00, effective 10/2/00)

WAC 388-02-0580 What is the deadline for request-
ing review of cases listed in WA C 388-02-0215(4)? (1)

BOA must receive the written review request on or before the

twenty-first calendar day after the ((hearing-deeision)) initial
order was mailed.

(2) A review judge may extend the deadline if a party:
(a) Asks for_ more time before the deadline expires; and
(b) Gives a good reason for more time.

(3) A review judge may accept a review request after the
twenty-one calendar day deadline only if:

(a) The BOA receives the review request on or before the
thirtieth calendar day after the deadline; and

(b) A party shows good reason for missing the deadline.
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AMENDATORY SECTION (Amending WSR 00-18-059,
filed 9/1/00, effective 10/2/00)

WAC 388-02-0585 Where does a party send a
request to review ((regquest)) a case listed in WA C 388-02-
0215(4)? (1) A party must send a ((review)) request to review
a case listed in WAC 388-02-0215(4) to BOA at the address
given in WAC 388-02-0030. A party should also send a copy
of the review request to the other parties.

(2) After receiving a party’s review request, BOA sends
a copy to the other parties, OAH, and representatives giving
them time to respond.

AMENDATORY SECTION (Amending WSR 00-18-059,
filed 9/1/00, effective 10/2/00)

WAC 388-02-0595 What happens after the response
deadline? (1) After the response deadline, the record on
review is closed unless there is a good reason to keep it open.

(2) A review judge is assigned to the review after the
record is closed. To find out which judge is assigned, call
BOA.

(3) After the record is closed, the assigned review judge:

(a) Reviews the case; and

(b) ((Sends-areview-deeision)) Enters a final order that
((either)) affirms, changes, dismisses or reverses the ((hear-
ing-deeision)) initial order; or

(c) Remands (returns) the case to OAH for further action.

AMENDATORY SECTION (Amending WSR 00-18-059,
filed 9/1/00, effective 10/2/00)

WAC 388-02-0600 What is the authority of the
review judge? (1) A review judge may only review the cases
listed in WAC 388-02-0215(4). A review judge has the same
decision-making authority as an ALJ in the following cases,
but must consider the ALJ’s opportunity to observe the wit-
nesses:

{(a) Licensing, certification and related civil fines;

(b) Rate-making proceedings; and

(c) Parent address disclosure.

(2) In all other cases, a review judge may only change
the hearing decision if:

(a) There are irregularities, including misconduct of a
party or misconduct of the ALJ or abuse of discretion by the
ALJ, that affected the fairness of the hearing;

(b) The findings of fact are not supported by substantial
evidence based on the entire record;

(c¢) The decision includes errors of law;

(d) The decision needs to be clarified before the parties
can implement it; or

(e) Findings of fact must be added because the ALJ
failed to make an essential factual finding. The additional
findings must be supported by substantial evidence in view of
the entire record and must be consistent with the ALJ’s find-
ings that are supported by substantial evidence based on the
entire record.

(3) Review judges have the authority to enter final orders
for the cases listed in WAC 388-02-0215(4).
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(4) Review judges may remand cases listed in WAC
388-02-0215(4) to the ALJ for further action.

REQUESTS FOR RECONSIDERATION OF ((A-
REHEW-BECISION)) FINAL ORDERS ENTERED BY
OAH AND BOA

AMENDATORY SECTION (Amending WSR 00-18-059,
filed 9/1/00, effective 10/2/00)

WAC 388-02-0605 What if a party does not agree
with a ((review-deeision)) final order entered by OAH or
BOA? (1) If a party does not agree with the ((review-deei-
sten)) final order and wants it ((ehanged)) reconsidered, the
party must ((either)):

(a) Ask the ALJ to reconsider the decision, if the final
order was entered by an ALJ; or

(b) Ask the review judge to reconsider the decision((s-er

b)-Appeal-thereview-decisionto-superiorcourtwhichis
judieial-review-aceordingte- WALC-388-02-0640)), if the final

order was entered by a review judge.

(2) (REW—34:05510—10-34-05.598—governs—how—o

£3))) The ((review-decistenr)) final order or the reconsid-
eration decision is the final agency decision. If ((a-party-dis-

agrees-)) you disagree with that decision, ((the-party)) you
must petition for judicial review to change it.

((t4)yThe—party)) (3) You may ask the court to stay or
stop the DSHS action after filing the petition for judicial
review.

AMENDATORY SECTION (Amending WSR 00-18-059,
filed 9/1/00, effective 10/2/00)

WAC 388-02-0610 What is reconsideration? (1)
Reconsideration is:

(a)_Asking ((the—review—judge)) an ALJ to reconsider
((thereview-deeision)) a final order entered by the ALJ

because the party believes the ALJ made a mistake; and

(b) Asking a review judge to reconsider a final order
entered by a review judge because the party believes the
review judge made a mistake.

(2) If ((the)) a party asks ((thereview-judge-to-reconsider
the-review-deecision)) for reconsideration of the final order,
the reconsideration process must be completed before you
((geto-court)) request judicial review. However, you do not
need to request reconsideration of a final order before you
request judicial review.

AMENDATORY SECTION (Amending WSR 00-18-059,
filed 9/1/00, effective 10/2/00)

WAC 388-02-0615 What must a party include in the
reconsideration request? The party must make the request
in writing and clearly state why the party wants the ((review

judge-to-reconsider-the-review-decision)) ﬁnal order recon-

sidered.
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AMENDATORY SECTION (Amending WSR 00-18-059,
filed 9/1/00, effective 10/2/00)

WAC 388-02-0620 What is the deadline for request-
ing reconsideration? (1) (Fhe-BOA)) If OAH entered the
final order, OAH must receive a written reconsideration
request on or before the tenth calendar day after the ((review
deeiston)) final order was mailed.

(2) If BOA entered the final order, BOA must receive a
written reconsideration request on or before the tenth calen-
dar day after the final order was mailed.

(3) If a reconsideration request is received after the dead-
line, the final order will not be reconsidered and the deadline
to ask for superior court review continues to run. ((*he

3 owind I the deadline))
(4) OAH or BOA may extend jts deadline if a party:

(a) Asks for more time before the deadline expires; and

(b) Gives a good reason for the extension.

() (5) If a party does not request reconsideration or
ask for an extension within the deadline, the ((review-judge
eannotreconsider-thereview-deeisien)) final order may not

be reconsidered and it becomes the final agency decision.

AMENDATORY SECTION (Amending WSR 00-18-059,
filed 9/1/00, effective 10/2/00)

WAC 388-02-0625 Where does a party send a recon-
sideration request? (1) A party must send a written recon-
sideration request to ((BOA-at-the-addressin WAC388-62-
0030)) OAH, if OAH entered the final order, or to BOA, if
BOA entered the final order.

(2) After receiving a reconsideration request, OAH or
BOA sends a copy to the other parties and representatives
giving them time to respond.

AMENDATORY SECTION (Amending WSR 00-18-059,
filed 9/1/00, effective 10/2/00)

WAC 388-02-0630 How does a party respond to a
reconsideration request? (1) A party does not have to
respond to a request. A response is optional.

(2) If a party responds, that party must send a response to
OAH. if OAH entered the final order. or to BOA, if BOA
entered the final order, by or before the seventh business day
after the date OAH or BOA mailed the request to the party.

(3) A party must send a copy of the response to any other
party or representative.

(4) If a party needs more time to respond, ((the-review
judge)) OAH or BOA may extend ((the)) its deadline if the
party gives a good reason ((in)) within the deadline in subsec-
tion (2) of this section.

AMENDATORY SECTION (Amending WSR 00-18-059,
filed 9/1/00, effective 10/2/00)

WAC 388-02-0635 What happens after a party
requests reconsideration? (1) After OAH or BOA receives
a reconsideration request, ((#)) an_ ALJ or review judge has
twenty calendar days to send a reconsideration decision
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unless OAH or BOA sends notice allowing ((the-feview
jadge)) more time.

(2) After OAH or BOA receives a reconsideration
request, the ALJ or review judge must either:

(a) Write a reconsideration decision; or

(b) Send all parties an order denying the request.

(3) If the ALJ or review judge does not send an order or
notice granting more time within twenty days of receipt of the
reconsideration request, the request is denied.

REQUESTS FOR JUDICIAL REVIEW OF FINAL
ORDERS

AMENDATORY SECTION (Amending WSR 00-18-059,
filed 9/1/00, effective 10/2/00)

WAC 388-02-0640 What is judicial review? (1) Judi-
cial review is the process of appealing a final ((hearing-deet-
sten)) order to a court.

(2) You may appeal a ((review-deeisien)) final order by
filing a written petition for judicial review that meets the
requirements of RCW 34.05.546. DSHS may not request
judicial review.

(3) You must consult RCW 34.05.510 to 34.05.598 for
further details of the judicial review process.

AMENDATORY SECTION (Amending WSR 00-18-059,
filed 9/1/00, effective 10/2/00)

WAC 388-02-0645 When must you ask for judicial
review? (1) You must file your petition for judicial review
with the superior court within thirty calendar days after
(BOA)) OAH or BOA mails its final ((deeision)) order.

(2) Generally, you may file a petition for judicial review
only after you have completed the administrative hearing
process. However, you do not need to file a request for
reconsideration of a final order before requesting judicial
review.

AMENDATORY SECTION (Amending WSR 00-18-059,
filed 9/1/00, effective 10/2/00)

WAC 388-02-0650 How do you serve your petition
for judicial review? (1) You must file and serve the petition
for judicial review of a ((review-deeision)) final order within
thirty days after the date it was mailed. You must file your
petition for judicial review with the court. You must serve
copies of your petition on DSHS, the office of the attorney
general, and all other parties.

(2) To serve DSHS, you must deliver a copy of the peti-
tion to the secretary of DSHS or to BOA. You may hand
deliver the petition or send it by mail that gives proof of
receipt. The physical location of the secretary is:

DSHS Office of the Secretary

OB-2, 4th Floor

Mail Stop 45010

14th and Jefferson

Olympia, WA 98504-5010

The mailing address of the secretary is:

Permanent
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DSHS Office of the Secretary

P.O. Box 45010

Olympia, WA 98504-5010

The physical and mailing addresses for BOA are in
WAC 388-02-0030.

(3) To serve the office of the attorney general and other
parties, you may send a copy of the petition for judicial
review by regular mail. You may send a petition to the
address for the attorney of record to serve a party. You may
serve the office of the attorney general by hand delivery to:

Office of the Attorney General

670 Woodland Square Loop S.E.

Lacey, WA 98503

The mailing address of the attorney general is:

Office of the Attorney General

P.O. Box 40124

Olympia WA 98504-0124

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 388-02-0535 Who may ask for a change in

a decision?

WSR 02-21-082
PERMANENT RULES
YAKIMA REGIONAL
CLEAN AIR AUTHORITY
[Filed October 18, 2002, 9:29 a.m., effective December 1, 2002]

Date of Adoption: October 9, 2002.

Purpose: Amendment 1 conforms Regulation 1 to chap-
ter 173-400 WAC by repealing inconsistent sections and def-
initions. It is also part of a Department of Ecology state and
local rule making to submit all new source review rules to the
state implementation plan (SIP) for federal enforceability by
the U.S. Environmental Protection Agency.

Citation of Existing Rules Affected by this Order:
Repealing Sections 2.04, 3.01, 3.11, and 4.02, and Appendi-
ces D and K, Regulation 1 of the YRCAA; and amending
Appendix A, Regulation 1 of the YRCAA.

Statutory Authority for Adoption: FCAA of 1990, Sec-
tion 110.

Adopted under notice filed as WSR 02-17-80 [02-17-
080] on August 19, 2002.

Changes Other than Editing from Proposed to Adopted
Version: Signature page - added "Recommend Approval”
signature and "Date.” Adoption history table - added adopted
October 9, 2002, and effective date December 1, 2002.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New O, Amended 1, Repealed 6; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 6.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.
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Number of Sections Adopted on the Agency’s Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Effective Date of Rule: December 1, 2002.

October 16, 2002
Les Ornelas
Air Pollution Control Officer

REGULATION 1 OF THE YRCAA

Amendment 1, Adopted - October 9, 2002
Recommend Approval Les Ornelas

October 9. 2002
Les Ornelas, Air Pollution Control Officer Date

Repealed and amended as defined below this 9th day of
October 2002 by the Board of Directors, Yakima
Regional Clean Air Authority
Yakima, Washington

Thomas W. Gasseling
Chairperson

James M. Lewis
Member

Ronald F. Gamache
Member

John Puccinelli
Member

Judy Boekholder
Member

REPEALED

The following sections of Regulation 1 adopted March 8,
2000 are repealed:

Section Section Title

2.04 Public Participation

3.01 Emission Standards

3.11 Monitoring, Recordkeeping, and Reporting
4.02 New Source Review

The following appendices of Regulation 1 adopted
March 8, 2000 are repealed:

Appendix  Appendix Title

D Measurable Emissions Standards for Various
Sources

K New Source Review Application Information
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AMENDED
' Appendix A, Definitions, adopted March 8, 2000 is amended.
ADOPTION HISTORY
REGULATION 1 OF THE YAKIMA REGIONAL CLEAN AIR AUTHORITY
Amend. Sections/
No. Dates Action Appendix Comments
Adopted Effective
N/A March 8, 2000 May 1, 2000 Adoption of Regula- All Initial local adoption.
tion 1
Amend. - 1 October 9, 2002 December 1. 2002 Repeal sections and 2.04 Replaced by WAC 173-400-171 for all
appendices in full. public participation except for air operat-
ing permits. Public participation for air
operating permits is replaced by WAC
173-401, Part IX.
3.01 Replaced by Chap. 173-400 WAC & RCW
70.94.640 & 645.
3.11 Replaced by Chap. 173-400 WAC.
4.02 Replaced by Chap. 173-400 WAC.
app. D Replaced by Chap. 173-400 WAC and 40 E
CFR Parts 51, 60, 61, & 63. A =
app. K Replaced by WAC 173-400-110 and WAC E
173-460-150 & 160. E
Amend. - 1 October 9, 2002 December 1, 2002 Removes definitions app. A. Replaced by definitions in WAC 173-400- O
included in chap. 173- 030,112, & 113
400 WAC, and makes
minor edits.
TABLE OF CONTENTS 3.08 SPECIFIC DUST CONTROLS 3-46
Section Section Page 3.09 MOBILE SOURCE EMISSIONS (Reserved 3 -49
Numb Title Number for later use)
umber 3.10 GENERAL RULES FOR MINOR SOURCES 3 - 49
ARTICLE1 GENERAL ADMINISTRATIVE PROVISIONS (Reserved for later use)
1.01 NAME OF AUTHORITY 1-1 311 MONITORING, RECORDKEEPING AND 3 -49
1.02 SHORT TITLE 1-1 REPORTING - Repealed
}-gz Z%EIEC;AL APPLICABILITY : - ; ARTICLE4 PERMITS AND REGISTRATION
1.05 ROLES AND RESPONSIBILITIES 1-2 4.00 REQUIREMENTS COMMON TO ALL PER- 4 - 1
1.06 RECORDS 1-3 MITS (Reserved for later use)
1.07 GENERAL PROVISIONS 1-4 4.01 REGISTRATION PROGRAM 4-1
4.02 NEW SOURCE REVIEW - Repealed 4-5
1.08 EFFECTIVE DATE 1-6 403 4-12
1.09 REVOCATIONS 1-6 . NEW SOURCE REVIEW FOR TOXIC AIR 4 -
POLLUTANTS (Reserved for later use)
ARTICLE2 GENERAL REGULATIONS 4.04 AIR OPERATING PERMITS 4-12
2.01 AIR POLLUTION CONTROL OFFICER ~ 2-1 4.05 VOLUNTARY LIMITS ON EMISSIONS ~ 4-13
2.02 AUTHORITY TO COLLECT FEES 2-2 4.06 EMISSION REDUCTION AND CREDIT 4-14
2.03 APPLICABLE STATE AND FEDERAL 2-3 BANKING (Reserved for later use)
REGULATIONS 407 ADMINISTRATIVE PERMITS 4-14
204 PUBLIC PARTICIPATION - Repeated 2-4 ARTICLES COMPLIANCE AND ENFORCEMENT
2.05 APPEALS 2-6
5.00 GENERAL INFORMATION 5-1
ARTICLE3  RULES 5.01 ADDITIONAL OR ALTERNATIVE 5-1
3.00 GENERAL RULES 3-1 ENFORCEMENT ACTIONS
3.01 EMISSION STANDARDS - Repealed 3-3 5.02 PENALTIES 5-2
3.02 EMISSION STANDARDS FOR HAZARD- 3-8 APPENDICES
OUS AIR POLLUTANTS
A DEFINITIONS - Amended A-1
3.03 T] ND ICULT! BURN- 3-11
OUTDOOR AND AGRICULTURAL BURN B LIST OF ACRONYMS AND ABBREVIA- B -1
TIONS
3.04 WOOD HEATER 3-35
3.05 BUISI*? BANS S _ 3.36 C SUBJECT INDEX (Reserved for later use)
3.06 STRATOSPHERIC OZONE-DEPLETING ~ 3 -38 p e o S TAN DARDS o
CHEMICALS RIOUS SOURCES - Repealed
3.07 ASBESTOS CONTROL 3-39
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CROSS REFERENCE BETWEEN THE
RESTATED REG. 1 OF 1995 AND REGULA-
TION 1

Reserved for later use F
REGISTRATION INFORMATION G-
LEGAL LAND DESCRIPTIONS H
MAPS I
ERC DISCOUNTING FACTORS (Reserved J -
for later use)

NEW SOURCE REVIEW APPLICATION
INFORMATION - Repealed

L HAZARDOUS AIR POLLUTANTS

==z am

~

INDEX OF TABLES
Table
Table Number Name Page Numbers
ARTICLE1 GENERAL ADMINISTRATIVE PROVISIONS
None

ARTICLE 2 GENERAL REGULATIONS

None

ARTICLE 3 RULES

3.02-1 PCE Dry Cleaner Source Categories 3-8

3.02-2 PCE Dry Cleaner Venting and Leak 3-9
Inspection Requirements

3.03-1 Limited Exemptions, Types of Per- 3 -19 & 20
mitting, and Specific Requirements
for All Types of Burning

3.03-2 Forms of Delegation for All Typesof 3 -21 & 22
Burning

3.03-3 Notification Requirements Before 3-23&24
Buming

3.05-1 Ambient Air Threshold Levels foran 3 - 37
Impaired Air Quality Condition

3.05-2 Outdoor and Agricultural Burning 3-38
and Wood Heater Use Permitted Dur-
ing Bum Bans

3.11-1 Source Categories which Require 3-55
Continuous Emissions Monitoring -
Repealed

3.11-2 Source Categories Exempt from 3-55
Continuous Emissions Monitoring -
Repealed

ARTICLE 4, PERMITS AND REGISTRATION

4.01-1 Criteria for Defining Exempt 4-2
Sources

4.01-2 Significant Pollutant Emission Lev- 4 -4
els

4.02-1 Exemption Threshold Table - 4-7
Repealed

4.02-2 Threshold Emission Levels for New 4-9

or Modified Sources Upwind from
Nonattainment Areas -Repealed

ARTICLE 5 COMPLIANCE AND ENFORCEMENT
None

APPENDICES
K-1 Class A Toxic Air Pollutants, K-4
Known, Probable, and Poten-
tial Human Carcinogens -
Repealed
Permanent
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K-2 Class A Toxic Air Pollutants K- 10
with Established ASILs -
Repealed
K-3 Class A Toxic Air Pollutants K-13
with Special ASILs -
Repealed
K-4 Class B Toxic Air Pollutants - K-14
Repealed
INDEX OF GENERAL RULE PERMITS
Number Name Page Number
3.03-1 Structural Fire Training Out- 3-25
side of Urban Growth Areas
3.03-2 Wildland Training Fires 3-27
3.03-3 Flammable Liquid Training 3-29
Fires .

3.03-4 Other Training Fires 3-31
3.03-5 Large Recreational Fires 3-33
MAPS
Name Page Number
Woodsmoke Control Zone I-2
Yakima Urban Area I-3
Yakima CO Nonattainment Area -4
Yakima PM ;, Nonattainment Area I-5
APPENDIX A

Definitions of Words and Phrases

This appendix contains a list of definitions for words and
phrases used in more than one section of the regulation.
Defined words or phrases are identified with "(App. A)" in the
text. The source of the definition is identified in italics. The
definitions for terms not found in this appendix are in chap.
173-400 WAC.

Adequate Source of Heat (WAC 173-433-030(1)) - The
ability to maintain 70°F (App. B) at a point three feet above
the floor in all normally inhabited areas of the dwelling.

Agricultural Burning (WAC 173-430-030(1)) - The burning
of vegetative debris from an agricultural operation necessary
for disease or pest control, necessary for crop propagation
and/or crop rotation, or where identified as a best manage-
ment practice by the agricultural burning practices and
research task force established in RCW 70.94.650 or other
authoritative source on agricultural practices.

Agricultural Qperation (WAC 173-430-030(2)) - A farmer
who can substantiate that the operation is commercial agri-
culture by showing the most recent year's IRS (App. B)
schedule F form or proof that the land is designated in a clas-
sification for agricultural use. It also includes burning con-
ducted by irrigation district or drainage district personnel as
part of water system management.

Ag Task Force (WAC 173-430-030(3)) - The state agricul-
tural burning practices and research task force.

Air Pollution Episode - A period when a forecast, alert,
warning, or emergency air pollution stage is declared, as
stated in chap. 173-435 WAC.
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Authority - The Yakima Regional Clean Air Authority.

Best Management Practice (BMP) (WAC 173-430-030(4))
- The criteria established by the state ag task force.

Board - The Board of Directors of the Yakima Regional
Clean Air Authority

Burn Bans - Periods when ecology or the authority deter-
mine air contaminant levels are approaching or have reached
a level which is harmful to public health or safety. Outdoor
burning, agricultural burning, and burning with wood or coal
heaters are severely curtailed during these periods.

Ceremonial Fires - Fires necessary for Native American cer-
emonies (i.e. conducted by and for Native Americans) if part
of a religious ritual.

Construction/Demolition Debris - All material resulting
from the construction, renovation, or demolition of buildings,
roads, and other man-made structures.

Control Apparatus - Any device which prevents or controls
the emission of any air contaminant

Corrective Action Order - An order issued by the authority
for the purpose of causing a person to be in compliance with
cited authority, state, or federal laws and regulations. The
order will specify actions to be taken within a specific time.

Daylight Hours - 30 minutes before and 30 minutes after the
published sunrise and sunset times in a newspaper of general
circulation in the area.

De Minimis - The minimum threshold levels that exempts
sources or source categories from complying with specific
requirements.

DEQ Phase 2 Woodstove (WAC 173-433-150 (1)(c)) - A
woodstove meeting the "Oregon Department of Environmen-
tal Quality Phase 2" emissions standards contained in Sub-
sections (2) and (3) of Section 340-21-115, and certified in
accordance with "Oregon Administrative Rules, Chapter 340,
Division 21 - Woodstove Certification" dated November
1984.

Eight Hours (WAC 173-435-020(5)) - Any consecutive eight
hours starting at any clock hour.

EPA Certified Woodstove (WAC 173-433-030(2}) - A
woodstove that meets the emission performance standards
when tested by an accredited independent laboratory and
labeled according to procedures specified by the EPA (App.
B) under 40 CFR Part 60, Subpart AAA (App. B) - Standards
of Performance for Residential Wood Heaters as amended
through July 1, 1990.

EPA Exempted Device - A device that is not required to be
tested under 40 CFR Part 60, Subpart AAA.

Equipment - Any stationary or portable device or any part
thereof capable of causing the emission of any air contamin-
ant into the ambient air.

WSR 02-21-082

Farmer (WAC 173-430-030(7)) - Any person engaged in the
business of growing or producing for sale upon their own
lands, or upon the land in which they have a present right of
possession, any agricultural product. Farmer does not mean
persons using such products as ingredients in a manufactur-
ing process, or persons growing or producing such products
primarily for their own consumption.

Fire Department - Fire control agency such as city fire
departments, local fire districts or the DNR (App. B).

Fire Fighting Training Fires - Fires for the instruction in
methods of fire fighting, including but not limited to training
to fight structural fires, aircraft crash rescue fires, and forest
fires.

Fireplace (RCW 70.94.453(3)) - Any permanently installed
masonry fireplace; or any factory-built metal solid fuel burn-
ing device designed to be used with an open combustion
chamber and without features to control the air to fuel ratio.

Firewood - Bare untreated wood used as fuel in a wood
heater, solid fuel burning device, ceremonial fire, or a recre-
ational fire.

First Stage of Impaired Air Quality - Can be declared by
the authority when PM,, is at an ambient level of 60 pug/m?
(App. B) of air measured on a 24 hour average, or when CO
(App. B) is at an ambient level of eight ppm of contaminant of
air by volume measured on an eight-hour average.

Furnace (40 CFR 60.531) - A solid fuel burning appliance
that is designed to be located outside of ordinary living areas
and that warms spaces other than the space where the appli-
ance is located, by the distribution of air heated in the appli-
ance through ducts. The appliance must be tested and listed
as a furnace under accepted American or Canadian safety
testing codes unless exempted from this provision by the
EPA. A manufacturer may request an exemption in writing
from the EPA by stating why the testing and listing require-
ment is not practicable and demonstrating that his appliance
is otherwise a furnace.

Garbage - Putrescible animal and vegetable wastes resulting
from the handling, preparation, cooking or serving of food.

Hazardous Air Pollutant - Any air pollutant listed in accor-
dance with section 112(b), FCAA (App. B).

Home Barbecues - A small wood, charcoal, LP (App. B) gas,
or natural gas fire for the purpose of cooking.

Hour (WAC 173-435-020(4)) - A 60 minute period, begin-
ning and ending on a clock hour.

Impaired Air Quality - A first or second stage impaired air
quality condition declared by ecology or the authority in
accordance with WAC 173-433-140.

Land Clearing Burning - Outdoor burning of trees, stumps,
shrubbery, or other natural vegetation from land clearing
projects (i.e. projects that clear the land surface so it can be
developed, used for a different purpose, or left unused).
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Maximum Available Control Technology (MACT) - A
standard developed for the control of hazardous air pollutant
emissions from specific source categories regulated under 40
CFR Part 63. The full definitions for MACT for existing
sources, MACT for new sources, and MACT floor are in 40
CFR 63.51.

Minor Source - Any stationary source which is not a major
stationary source (App. A).

Natural Vegetation - Unprocessed plant material from
herbs, shrubbery, and trees, including grass, weeds, leaves,
clippings, prunings, brush, branches, roots, stumps, and trunk
wood.

New Wood Stove (RCW 70.94.453(4)) - A wood stove or
wood heater that is sold at retail, bargained, exchanged, or
given away for the first time by the manufacturer, the manu-
facturer’s dealer or agency, or a retailer; and has not been so
used to have become what is commonly known as "second
hand" within the ordinary meaning of that term.

Nuisance - An emission of smoke or any other air pollutant
that unreasonably interferes with the use or enjoyment of the
property upon which it is deposited.

Order - An order issued by ecology or the authority under
chap. 70.94 RCW (App. B), including, but not limited to
RCW 70.94.332, RCW 70.94.152, RCW 70.94.153, and
RCW 70.94.141(3), and includes, where used in the generic
sense, the terms order, corrective action order, order of
approval, and regulatory order.

Other Outdoor Burning - Any type of outdoor burning not
specified in WAC 173-425-020 including, but not limited to,
any outdoor burning necessary to protect public health and
safety.

Outdoor Burning WAC 173-425-030(16)) - The combustion
of material of any type in an open fire or in an outdoor con-
tainer without providing for the control of combustion or the
control of emissions from the combustion. For the purposes
of this regulation, "outdoor burning” includes all types of out-
door burning except agricultural burning and silvicultural
burning.

Pellet Stove (WAC 173-433-030(6)) - A pellet stove with an
air-to-fuel ratio > (App. B) 35.0 when tested by an accredited
laboratory in accordance with methods and procedures spec-
ified by the EPA in 40 CFR Part 60 Appendix A, Reference
Method 28A - Measurement of Air to Fuel Ratio and Mini-
mum Achievable Burn Rates for Wood-fired Appliances as
amended through July 1, 1990.

Rare and Endangered Plant Regeneration Fires (WAC
173-425-030(19)) - Fires necessary to promote the regenera-
tion of rare and endangered plants found within natural area
preserves as identified in chap. 79.70 RCW.

Reasonable Alternative - A method for disposing of organic
refuse (such as natural vegetation) that is available, reason-
ably economical, and less harmful to the environment than
burning.
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Recreational Fire - Cooking fires, campfires and bonfires
using charcoal or firewood that occur in designated areas or
on private property for cooking, pleasure, or ceremonial pur-
poses. Fires used for debris disposal are not considered rec-
reational fires.

Regulation - Any regulation and subsequently adopted
amendments of the Regulation 1 of Yakima Regional Clean
Air Authority.

Residential Burning - The outdoor burning of leaves, clip-
pings, prunings, and other yard and gardening refuse origi-
nating on lands immediately adjacent and in close proximity
to a human dwelling and burned on such lands by the prop-
erty owner or his or her designee.

Seasoned Wood (WAC 173-433-030(8)) - Wood of any spe-
cies that has been sufficiently dried so as to contain <20% or
less moisture by weight.

Second Stage of Impaired Air Quality - Can be declared by
the authority when PM,,is at an ambient level of 105 pug/m?
(App. B) of air measured on a 24 hour average.

Silvicultural Burning - Outdoor burning relating to the fol-
lowing activities for the protection of life or property and/or
the public health, safety, and welfare:

1. Abating a forest fire hazard;
2, Prevention of a forest fire hazard;

3. Instruction of public officials in methods of forest fire
fighting;

4, Any silivicultural operation to improve the forest
lands of the state; and

5. Silvicultural burning used to improve or maintain fire
dependent ecosystems for rare plants or animals within state,
federal, and private natural area preserves, natural resource
conservation areas, parks, and other wildlife areas.

Solid Fuel Burning Device (WAC 173-433-030(9)) - A
device that burns wood, coal, or other nongaseous or nonlig-
uid fuels, which includes any device burning any solid fuel
except those prohibited by WAC 173-433-120. This also
includes any devices used for aesthetic or space-heating pur-
poses in a private residence or commercial establishment
which has a heat input less than one million Btu per hour. In
this regulation the phrase "wood or coal heater” is intended to
have the same meaning as solid fuel burning device.

Storm and Flood Debris Burning - Outdoor burning of nat-
ural vegetation from storms or floods that have occurred in
the previous two years and resulted in an emergency being
declared or proclaimed in the area by the city, county, or state
government.

Threshold Level - The level that delineates whether or not a
source must comply with specific requirements.

Treated Wood (WAC 173-433-030(10)) - Any species of
wood that has been chemically impregnated, painted, or sim-
ilarly modified to prevent weathering and deterioration.
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Twenty-four (24) Hours WAC 173-435-020(8)) - Any con-
secutive 24 hours starting at any clock hour.

Tumbleweed Burning - Outdoor burning to dispose of dry
plants (typically Russian thistle and tumbleweed mustard
plants), that have been broken off, and rolled about, by the
wind.

Uncertified Wood Stove (WAC 173-433-030(2)) - A wood-
stove that does not meet emission performance standards
when tested by an accredited independent laboratory or is not
labeled according to procedures specified by EPA in 40 CFR
Part 60, Subpart AAA, Standards of Performance for Resi-
dential Wood Heaters as amended through July 1, 1990.

Urban Growth Area - Land generally including and associ-
ated with an incorporated city which is designated by the
county for urban growth under RCW 36.70A.030.

Weed Abatement Fire - Outdoor burning to dispose of
weeds that is not regulated under chap. 173-430 WAC, which
applies to agricultural burning.

Wood Heater - Has the same meaning as "solid fuel burning
device."

Woodsmoke Control Zone - An area where the use of wood
heaters and outdoor and agricultural burning is further
restricted to reduce the impact of air pollution during an
impaired air quality or air pollution episode. The legal land
description is located in app. H (pg. H-1), and it is shown on
the map in app. I (pg. I-2).

Wood Stove (WAC 173-433-030(11)) - An enclosed solid
fuel burning device capable of and intended for residential
space heating and domestic water heating that meets the fol-
lowing criteria contained in 40 CFR 60 Subpart AAA - Stan-
dards of Performance for Residential Wood Heaters as
amended through July 1, 1990:

1. An air-to-fuel ratio in the combustion chamber aver-
aging less than 35.0, as determined by EPA Reference
Method 28A;

2. A useable firebox volume of less than 20 cubic feet;

3. A minimum burn rate less than 11 1bs./hr. (5 kg/hr) as
determined by EPA Reference Method 28;

4. A maximum weight of 1764 1bs. (800 kg), excluding
fixtures and devices that are normally sold separately, such as
flue pipe, chimney, and masonry components not integral to
the appliance.

A wood stove is a type of wood heater in this regulation.
The term "wood stove” does not include wood cook stoves.

Yakima CO Nonattainment Area - The legal description is
Jocated in app. H (pg. H-4), and it is shown on the map in app.
I(pg. I-4).

Yakima PM,, Nonattainment Area - The legal description
is located in app. H (pg. H-4), and it is shown on the map in
app. I (pg. I-5).

Yakima Urban Area - The legal land description is located
in app. H (pg. H-1), and it is shown on the map in app. I (pg.
I-3).
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Reviser’s note: The spelling error in the above section occurred in the
copy filed by the agency and appears in the Register pursuant to the require-
ments of RCW 34.08.040.

Reviser’s note: The typographical errors in the above material
occurred in the copy filed by the Yakima Regional Clean Air Authority and
appear in the Register pursuant to the requirements of RCW 34.08.040.
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PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Adult Services Administration)
[Filed October 21, 2002, 4:50 p.m.]

Date of Adoption: October 21, 2002.

Purpose: To (1) amend and move remaining home and
community services rules in chapter 388-15 WAC into chap-
ter 388-71 WAC; (2) clarify that the requirement of an in-
home assessment applies to all recipients of services through
the COPES (community options program entry system),
MPC (Medicaid personal care), and chore programs; (3)
update WAC and RCW cross references in other HCS rules;
and (4) repeal rules in chapters 388-15 and 388-110 WAC
that are now obsolete or redundant. The following new rules
are being adopted by this order: WAC 388-71-0194 Home
and community services—Nursing services, 388-71-0202
Long-term care services—Definitions, 388-71-0203 Long-
term care services—Assessment of task self-performance
and determination of required assistance, and 388-71-0205
Long-term care services—Service plan.

Citation of Existing Rules Affected by this Order:
Repealing WAC 388-15-194, 388-15-202, 388-15-203, 388-
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Effective Date of Rule: Thirty-one days after filing.
October 18, 2002

Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

Chapter 388-71 WAC

(SOCIALSERVICES FORADUYLTS)) HOME AND
COMMUNITY SERVICES AND PROGRAMS

NEW SECTION

WAC 388-71-0194 Home and community services—
Nursing services. (1) A registered nurse will review the plan
of care for all Medicaid personal care clients.

(2) Upon department or designee referral, a registered
nurse will consult about or visit a community options pro-
gram entry system client or a Medicaid personal care client to
perform a nursing service which may include the following
activities:

(a) Nursing assessment/reassessment;

(b) Instruction to care providers and clients;

(c) Care coordination;

(d) Evaluation.

(3) The frequency and scope of the nursing service will
be based on individual client need and will be provided as
outlined in a nursing service design developed in coordina-
tion with each area agency on aging. Each design will
include critical indicators of the need for the nursing service
and must be approved by the following divisions as appropri-
ate: aging and adult services administration, developmental
disabilities, children’s administration and mental health.

(4) This nursing service will not be provided if activities
duplicate services that the client is receiving from some other
resource. Coordination and/or referrals to appropriate health
care providers will occur as necessary.

(5) The registered nurse providing this service will not
perform skilled treatment except in the event of an emer-
gency. The need for any skilled medical or nursing treat-
ments will be referred to a health care provider, a home health
agency or a contracted delegating nurse.

(6) The registered nurse must document the result of the
nursing service provided on a department-approved form.
The registered nurse provides a copy to the staff who has case
management responsibility.

NEW SECTION

WAC 388-71-0202 Long-term care services—Defini-
tions. The department shall use the definition in this section
for long-term care services.

"Long-term care services'" means the services admin-
istered directly or through contract by the aging and adult ser-
vices administration of the department, including but not lim-
ited to nursing facility care and home and community ser-
vices.

"Aged person' means a person sixty-five years of age
or older.
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""Agency provider' means a licensed home care agency
or a licensed home health agency having a contract to provide
long-term care personal care services to a client in the client’s
own home.

"Application'' means a written request for medical
assistance or long-term care services submitted to the depart-
ment by the applicant, the applicant’s authorized representa-
tive, or, if the applicant is incompetent or incapacitated,
someone acting responsibly for the applicant. The applicant
shall submit the request on a form prescribed by the depart-
ment.

""Assessment'’ or "'reassessment" means an inventory
and evaluation of abilities and needs based on an in-person
interview in the client’s own home or other place of resi-
dence.

"Attendant care' means the chore personal care ser-
vice provided to a grandfathered client needing full-time care
due to the client’s need for:

(1) Assistance with personal care; or

(2) Protective supervision due to confusion, forgetful-
ness, or lack of judgment. Protective supervision does not
include responsibilities a legal guardian should assume such
as management of property and financial affairs.

"Authorization' means an official approval of a depart-
mental action, for example, a determination of client eligibil-
ity for service or payment for a client’s long-term care ser-
vices.

"Available resources" is a term to describe a chore per-
sonal care client’s assets accessible for use and conversion
into money or its equivalent without significant depreciation
in the property value.

"Blind person” means a person determined blind as
described under WAC 388-511-1105 by the division of dis-
ability determination services of the medical assistance
administration.

"Categorically needy'' means the financial status of a
person as defined under WAC 388-503-0310.

"Client"' means an applicant for service or a person cur-
rently receiving services.

""Community residence’ means:

(1) The client’s "'own home' as defined in this section;

(2) Licensed adult family home under department con-
tract;

(3) Licensed boarding home under department contract;

(4) Licensed children’s foster home;

(5) Licensed group care facility, as described in chapter
388-148 WAC; or

(6) Shared living arrangement as defined in this section.

"Community spouse'' means a person as described
under WAC 388-513-1365 (1)(b).

"Companionship" means the activity of a person in a
client’s own home to prevent the client’s loneliness or to
accompany the client outside the home for other than per-
sonal care services.

"Contracted program' means services provided by a
licensed and contracted home care agency or home health
agency.
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"COPES" means community options program entry
system.

"Department" means the state department of social and
health services.

"Direct personal care services' means verbal or phys-
jcal assistance with tasks involving direct client care which
are directly related to the client’s handicapping condition.
Such assistance is limited to allowable help with the tasks of
ambulation, bathing, body care, dressing, eating, personal
hygiene, positioning, self-medication, toileting, transfer, as
defined in "personal care services' below.

"Disabled"” means a person determined disabled as
described under WAC 388-511-1105 by the division of dis-
ability determination services of the medical assistance
administration.

"Disabling condition" means a condition which pre-
vents a person from self-performance of personal care tasks
without assistance.

"Estate recovery' means the department’s activity in
recouping funds after the client’s death which were expended
for long-term care services provided to the client during the
client’s lifetime per WAC 388-527-2742.

"Grandfathered client” means a chore personal care
services client approved for either:

(1) Attendant care services provided under the chore per-
sonal care program when these services began before April 1,
1988; and

(2) Family care services provided under the chore per-
sonal care program when these services began before Decem-
ber 14, 1987; and

(3) The client was receiving the same services as of June
30, 1989.

""Home health agency'' means a licensed:

(1) Agency or organization certified under Medicare to
provide comprehensive health care on a part-time or intermit-
tent basis to a patient in the patient’s place of residence and
reimbursed through the use of the client’s medical identifica-
tion card; or

(2) Home health agency, certified or not certified under
Medicare, contracted and authorized to provide:

(a) Private duty nursing; or

(b) Skilled nursing services under an approved Medicaid
waiver program.

"Household assistance'" means assistance with inciden-
tal household tasks provided as an integral, but subordinate
part of the personal care furnished directly to a client by and
through the long-term care programs as described in this
chapter. Household assistance is considered an integral part
of personal care when such assistance is directly related to the
client’s medical or mental health condition, is reflected in the
client’s service plan, and is pfovided only when a client is
assessed as needing personal care assistance with one or more
direct personal care tasks. Household assistance tasks include
travel to medical services, essential shopping, meal prepara-
tion, laundry, housework, and wood supply.

"Income"” means "income’ as defined under WAC
388-500-0005. i
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"Individual provider' means a person employed by a
community options program entry system (COPES) or Med-
icaid personal care client when the person:

(1) Meets or exceeds the qualifications as defined under
WAC 388-71-0500 through 388-71-0580;

(2) Has signed an agreement to provide personal care
services to a client; and

(3) Has been authorized payment for the services pro-
vided in accordance with the client’s service plan.

"Individual provider program (IPP)" means a method
of chore personal care service delivery where the client
employs and supervises the chore personal care service pro-
vider.

"Institution' means an establishment which furnishes
food, shelter, medically-related services, and medical care to
four or more persons unrelated to the proprietor. "Institu-
tion" includes medical facilities, nursing facilities, and insti-
tutions for the mentally retarded, but does not include correc-
tional institutions.

"Institutional eligible client' means a persan whose
eligibility is determined under WAC 388-513-1315. "Institu-
tionalized client" means the same as defined in WAC 388-
513-1365(f).

"Institutional spouse’' means a person described under
WAC 388-513-1365 (1)(e).

"Medicaid" means the federal aid Title XIX program
under which medical care is provided to:

(1) Categorically needy as defined under WAC 388-503-
0310; and

(2) Medically needy as defined under WAC 388-503-
0320.

"Medical assistance' means the federal aid Title XIX
program under which medical care is provided to the categor-
ically needy as defined under WAC 388-503-0310 and 388-
503-1105.

"Medical institution'' means an institution defined
under WAC 388-500-0005.

'"Medically necessary'' and ''medical necessity" mean
the same as defined under WAC 388-500-0005.

"Medically oriented tasks" means direct personal care
services and household assistance provided as an integral but
subordinate part of the personal care and supervision fur-
nished directly to a client.

""Mental health professional’” means a person defined
under WAC 388-865-0150.

"Own home" means the client’s present or intended
place of residence:

(1) In a building the client rents and the rental is not con-
tingent upon the purchase of personal care services as defined
in this section; or

(2) In a building the client owns; or

(3) In a relative’s established residence; or

(4) In the home of another where rent is not charged and
residence is not contingent upon the purchase of personal
care services as defined in this section.

""Personal care aide" means a person meeting the
department’s qualification and training requirements and pro-
viding direct Medicaid personal care services to a client. The
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personal care aide may be an employee of a contracted
agency provider or may be an individual provider employed
by the Medicaid personal care client.

""Personal care services' means both physical assis-
tance and/or prompting and supervising the performance of
direct personal care tasks and household tasks, as listed in (1)
through (17) of this subsection. Such services may be pro-
vided for clients who are functionally unable to perform all or
part of such tasks or who are incapable of performing the
tasks without specific instructions. Personal care services do
not include assistance with tasks performed by a licensed
health professional.

(1) "Ambulation" means assisting the client to move
around. Ambulation includes supervising the client when
walking alone or with the help of a mechanical device such as
a walker if guided, assisting with difficult parts of walking
such as climbing stairs, supervising the client if client is able
to propel a wheelchair if guided, pushing of the wheelchair,
and providing constant or standby physical assistance to the
client if totally unable to walk alone or with a mechanical
device.

(2) "Bathing" means assisting a client to wash. Bathing
includes supervising the client able to bathe when guided,
assisting the client with difficult tasks such as getting in or
out of the tub or washing back, and completely bathing the
client if totally unable to wash self.

(3) "Body care'" means assisting the client with exer-
cises, skin care including the application of nonprescribed
ointments or lotions, changing dry bandages or dressings
when professional judgment is not required and pedicure to
trim toenails and apply lotion to feet. In adult family homes
or in licensed boarding homes contracting with DSHS to pro-
vide assisted living services, dressing changes using clean
technique and topical ointments must be delegated by a reg-
istered nurse in accordance with chapter 246-840 WAC.
"Body care' excludes:

(a) Foot care for clients who are diabetic or have poor
circulation; or

(b) Changing bandages or dressings when sterile proce-
dures are required.

(4) "Dressing'" means assistance with dressing and
undressing. Dressing includes supervising and guiding client
when client is dressing and undressing, assisting with diffi-
cult tasks such as tying shoes and buttoning, and completely
dressing or undressing client when unable to participate in
dressing or undressing self.

(5) "Eating" means assistance with eating. Eating
includes supervising client when able to feed self if guided,
assisting with difficult tasks such as cutting food or buttering
bread, and feeding the client when unable to feed self.

(6) "Essential shopping' means assistance with shop-
ping to meet the client’s health care or nutritional needs. Lim-
ited to brief, occasional trips in the local area to shop for food,
medical necessities, and household items required specifi-
cally for the health, maintenance, and well-being of the cli-
ent. Essential shopping includes assisting when the client can
participate in shopping and doing the shopping when the cli-
ent is unable to participate.
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(7) "Housework™ means performing or helping the cli-
ent perform those periodic tasks required to maintain the cli-
ent in a safe and healthy environment. Activities performed
include such things as cleaning the kitchen and bathroom,
sweeping, vacuuming, mopping, cleaning the oven, and
defrosting the freezer, shoveling snow. Washing inside win-
dows and walls is allowed, but is limited to twice a year.
Assistance with housework is limited to those areas of the
home which are actually used by the client. This task is not a
maid service and does not include yard care.

(8) "Laundry" means washing, drying, ironing, and
mending clothes and linens used by the client or helping the
client perform these tasks.

(9) ""Meal preparation' means assistance with prepar-
ing meals. Meal preparation includes planning meals includ-
ing special diets, assisting clients able to participate in meal
preparation, preparing meals for clients unable to participate,
and cleaning up after meals. This task may not be authorized
to just plan meals or clean up after meals. The client must
need assistance with actual meal preparation.

(10) ""Personal hygiene'' means assistance with care of
hair, teeth, dentures, shaving, filing of nails, and other basic
personal hygiene and grooming needs. Personal hygiene
includes supervising the client when performing the tasks,
assisting the client to care for the client’s own appearance,
and performing grooming tasks for the client when the client
is unable to care for own appearance.

(11) "Positioning'' means assisting the client to assume
a desired position, assistance in turning and positioning to
prevent secondary disabilities, such as contractures and bal-
ance deficits or exercises to maintain the highest level of
functioning which has already been attained and/or to prevent
the decline in physical functional level. (Range of motion
ordered as part of a physical therapy treatment is not
included.)

(12) "Self-medication" means assisting the client to
self-administer medications prescribed by attending physi-
cian. Self-medication includes reminding the client of when it
is time to take prescribed medication, handing the medication
container to the client, and opening a container.

(13) ""Supervision'" means being available to:

(a) Help the client with personal care tasks that cannot be
scheduled, such as toileting, ambulation, transfer, position-
ing, some medication assistance; and

(b) Provide protective supervision to a client who cannot
be left alone because of impaired judgment.

(14) "Toileting" means assistance with bladder or
bowel functions. Toileting includes guidance when the client
is able to care for own toileting needs, helping client to and
from the bathroom, assisting with bedpan routines, using
incontinent briefs on client, and lifting client on and off the
toilet. Toileting may include performing routine perineal
care, colostomy care, or catheter care for the client when cli-
ent is able to supervise the activities. In adult family homes or
in licensed boarding homes contracting with DSHS to pro-
vide assisted living services colostomy care and catheteriza-
tion using clean technique must be delegated by a registered
nurse in accordance with chapter 246-840 WAC.
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(15) "Transfer" means assistance with getting in and
out of a bed or wheelchair or on and off the toilet or in and out
of the bathtub. Transfer includes supervising the client when
able to transfer if guided, providing steadying, and helping
the client when client assists in own transfer. Lifting the cli-
ent when client is unable to assist in their own transfer
requires specialized training,

(16) "Travel to medical services' means accompany-
ing or transporting the client to a physician’s office or clinic
in the local area to obtain medical diagnosis or treatment.

(17) "Wood supply'' means splitting, stacking, or carry-
ing wood for the client when the client uses wood as the sole
source of fuel for heating and/or cooking. This task is limited
to splitting, stacking, or carrying wood the client has at own
home. The department shall not allow payment for a provider
to use a chain saw or to fell trees.

"Physician" means a doctor of medicine, osteopathy, or
podiatry, as defined under WAC 388-500-0005.

"Plan of care" means a "service plan" as described
under WAC 388-71-205.

"Property owned’' means any real and personal prop-
erty and other assets over which the client has any legal title
or interest.

"Provider" or "'provider of service' means an institu-
tion, agency, Or person:

(1) Having a signed department agreement to furnish
long-term care client services; and

(2) Qualified and eligible to receive department pay-
ment.

"Relative' means:

(1) For chore personal care service, a client’s spouse,
father, mother, son, or daughter;

(2) For Medicaid personal care service:

(a) ""Legally responsible relative' means a spouse car-
ing for a spouse or a biological, adoptive, or stepparent caring
for a minor child.

(b) ""Nonresponsible relative” means a parent caring
for an adult child and an adult child caring for a parent.

"Service plan" means a plan for long-term care service
delivery as described under WAC 388-71-205.

""Shared living arrangement’" for purposes of Medic-
aid personal care means an arrangement where:

(1) A nonresponsible relative as defined in "relative"
above is the personal care provider and resides in the same
residence with common facilities, such as living, cooking,
and eating areas; or

(2) A minor child age seventeen or younger lives in the
home of a legally responsible relative as defined in "rela-
tive' above.

"SSI-related” means a person who is aged, blind, or
disabled.

""Supervision'' means a person available to a long-term
care client as defined under "'personal care services."

""'Supplemental Security Income (SSI)'* means the fed-
eral program as described under WAC 388-500-0005.

"Title XIX" is the portion of the federal Social Security
Act which authorizes federal funding for medical assistance
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programs, e.g., nursing facility care, COPES, and Medicaid
personal care home and community-based services.
"Transfer of resources' means the same as defined
under WAC 388-513-1365 (1)(g)-
"Unscheduled tasks" means ambulation, toileting,
transfer, positioning, and unscheduled medication assistance
as described in this chapter.

NEW SECTION

WAC 388-71-0203 Long-term care services—Assess-
ment of task self-performance and determination of
required assistance. (1) Purpose. The assessor as identified
in subsection (2)(a) of this section shall:

(a) Identify client strengths to maximize current
strengths and promote client independence;

(b) Evaluate physical health, functional and cognitive
abilities, social resources and emotional and social function-
ing for service planning for long-term care;

(c) Identify client values and preferences for effective
service planning based on the person’s values and lifestyles;
and

(d) Determine client’s need for informal support, com-
munity support and services, and department paid services.

(2) Assessment responsibility.

(a) Department staff or designee while assessing need for
case management shall perform the assessment.

(b) Except for adult protective service, the assessors
shall perform a separate assessment for each client.

(c) The assessors shall document the assessment on a
prescribed form.

(d) The assessors shall perform the assessment based on
an in-person interview with the client in the client’s home. A
case manager may request the assessment be conducted in
private.

(€) When performing the assessment, the assessors shall
take into account the client’s:

(i) Risk of and eligibility for nursing facility placement;

(i) Health status, psychological/social/cognitive func-
tioning, income and resources, and functional abilities;

(iii) Living situation; and

(iv) Availability of alternative resources providing
needed assistance, including family, neighbors, friends, com-
munity programs, and volunteers.

(3) The adult client’s functional ability to self-perform
each personal care task and household task shall be deter-
mined using the following definitions of the assistance
required:

(a) Ambulation:

(i) Independent. The client is mobile, with or without an
assistive device, both inside and outside the household with-
out the assistance of another person.

(ii) Minimal. The client is mobile inside without assis-
tance but needs the assistance of another person outside; or
the client needs occasional assistance of another person
inside, and usually needs assistance of another person out-
side.

(iii) Substantial. The client is only mobile with regular
assistance of another person both inside and outside.
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(iv) Total. The client is not mobile.

(b) Bathing:

(1) Independent. The client can bathe self.

(i) Minimal. The client requires oversight help or
reminding only. The client can bathe without assistance or
supervision, but must be reminded some of the time; or the
client cannot get into the tub alone and physical help is lim-
ited to stand-by assist only.

(iii) Substantial. The client requires physical help in a
large part of the bathing activity, for example, to lather, wash,
and/or rinse own body or hair.

(iv) Total. The client is dependent on others to provide a
complete bath.

(c) Body care:

(i) Independent. The client can apply ointment, lotion,
change bandages or dressings, and perform exercises without
assistance.

(i) Minimal. The client requires oversight help or
reminding only, or requires occasional assistance.

(iii) Substantial. The client requires limited physical help
to apply ointment, lotion, or to perform dry bandage or dress-
ing change.

(iv) Total. The client is dependent on others to perform
all required body care.

(d) Dressing;:

(i) Independent. The client can dress and undress without
assistance or supervision.

(i1) Minimal. The client can dress and undress, but may
need to be reminded or supervised to do so on some days; the
client can assist dressing and undressing, but frequently or
most of the time needs some physical assistance.

(iii) Substantial. The client always needs assistance to do
parts of dressing and undressing.

(iv) Total. The client is dependent on others to do all
dressing and undressing.

(e) Eating:

(i) Independent. The client can feed self, chew and swal-
low solid foods without difficulty, or can feed self by stom-
ach tube or catheter.

(ii) Minimal. The client:

(A) Can feed self, chew and swallow foods, but needs
reminding to maintain adequate intake;

(B) May need food cut up;

(C) Can feed self only if food is brought to the client.

(iii) Substantial. The client:

(A) Can feed self but needs standby assistance for occa-
sional gagging, choking, or swallowing difficulty; or

(B) Needs reminders/assistance with adaptive feeding
equipment; or

(C) Must be fed some or all food by mouth by another
person.

(iv) Total. The client must be totally fed by another per-
son and/or frequently gags or chokes due to difficulty in
swallowing; or the client must be fed by another person by
stomach tube or by venous access.

(f) Essential shopping:

(i) Independent. The client can drive and is licensed or
the client is capable of using public transportation.

(ii) Minimal. The client can use available transportation
and does not need assistance with shopping, but needs
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instructions or physical assistance to get to or from transpor-
tation vehicle.

(iii) Substantial. The client is dependent on being accom-
panied or helped by others to access community shops and
needs assistance with shopping.

(iv) Total. The client is totally dependent on others to do
essential shopping.

(g) Housework:

(i) Independent. The client can perform essential house-
work.

(ii) Minimal. The client needs assistance or needs cuing
or supervision in self-performance of essential housework
one or two times per month in client use areas.

(iii) Substantial. The client needs weekly assistance of
another with essential housework in client use areas.

(iv) Total. The client is dependent on others to do all
housework in client use areas.

(h) Laundry:

(i) Independent. The client is capable of using available
laundry facilities.

(ii) Minimal. The client is physically capable of using
laundry facilities, but requires cuing and/or supervision.

(ili) Substantial. The client is not able to use laundry
facilities without physical assistance.

(iv) Total. The client is dependent upon others to do all
laundry.

(i) Meal preparation:

() Independent. The client can prepare and cook
required meals.

(ii) Minimal. The client requires some instruction or
physical assistance to prepare meals.

(iii) Substantial. The client can participate but needs sub-
stantial assistance to prepare meals.

(iv) Total. The client cannot prepare or participate in
preparation of meals.

(j) Personal hygiene:

(1) Independent. The client can manage personal hygiene
and grooming tasks on a regular basis.

(iiy Minimal. The client can manage their personal
hygiene and grooming but must be reminded or supervised at
least some of the time; the client regularly requires some lim-
ited assistance with both personal hygiene and grooming.

(iii) Substantial. The client regularly requires assistance
with personal hygiene and grooming and cooperates in the
process.

(iv) Total. The client is dependent on others to provide
all personal hygiene and grooming.

(k) Positioning:

(i) Independent. The client can move to and from a lying
position, position their body in bed, and get into and out of
bed and chairs.

(i1) Minimal. The client can move to and from a lying
position, turn from side to side, and position their body while
in bed and chairs but requires assistance some of the time.

(iii) Substantial. The client needs occasional assistance
to move to and from a lying position, turn from side to side,
and position body while in bed and chairs.

(iv) Total. The client needs assistance most or all of the
time to move to and from a lying position, turn from side to
side, and position body while in bed and chairs.
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(1) Self-medication:

(i) Independent. The client can take own medications or
does not take medication.

(ii) Minimal. The client is physically able to take medi-
cations but requires another person to:

(A) Remind, monitor, or observe the taking of medica-
tions less than daily; or

(B) Open a container, lay out, or organize medications
less than daily.

(iii) Substantial. The client can physically take medica-
tions, but requires another person to either remind, monitor,
or observe the taking of medications daily; or the client can
physically take medications if another person daily opens
containers, lays out, organizes medications.

(iv) Total. The client cannot physically take medications
and requires another person to assist and administer all med-
ications.

(m) Toileting:

(i) Independent. The client can use the toilet without
physical assistance or supervision; or the client can manage
own closed drainage system if the system has a catheter or
sheath; or the client uses and manages protective aids. The
client may need grab bars or raised toilet seat.

(ii) Minimal. The client needs stand-by assistance for
safety or encouragement. The client may need minimal phys-
ical assistance with parts of the task, such as clothing adjust-
ment, washing hands, wiping, and cleansing. The client may
need a protective garment and may or may not be aware of
this need.

(iii) Substantial. The client cannot get to the toilet with-
out assistance; or the client needs substantial physical assis-
tance with part of the task; or the client needs someone else to
manage care of a closed drainage system if it has a catheter or
sheath. The client may or may not be aware of own needs.

(iv) Total. The client is physically unable to use toilet.
Requires continual observation and total cleansing. The cli-
ent may require protective garments or padding or linen
changes. The client may or may not be aware of own needs.

(n) Transfer:

(i) Independent. The client can transfer without physical
assistance.

(ii) Minimal. The client transfers without assistance most
of the time, but needs assistance on occasion.

(iii) Substantial. The client can assist with own transfers,
but frequently or most of the time needs assistance.

(iv) Total. The client transfers must be done by someone
else.

(o) Travel to medical services:

(i) Independent. The client can drive and is licensed; or
is capable of using available public transportation.

(ii) Minimal. The client cannot drive or can drive but
should not; or public transportation is not available.

(iii) Substantial. The client requires physical assistance
or supervision to both get into and out of a vehicle, but can
use the transportation without assistance during the trip.

(iv) Total. The client is totally dependent on being
accompanied or helped by others during the trip.

(p) Wood supply:
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(i) Independent. The client does not rely on wood as the
sole fuel source or is capable of splitting, stacking, or carry-
ing wood for heating or cooking.

(ii) Minimal. The client can carry wood but needs occa-
sional assistance with splitting or stacking wood.

(iii) Substantial. The client is not able to carry, split, or
stack wood, but is able to use the wood supply once it is
inside the residence.

(iv) Total. The client is dependent on another person to
establish and maintain heat for cooking or residential heating.

(4) Scoring of functional abilities and supports.

(a) For each direct personal care service and household
assistance task listed on the assessment form, the assessor
shall determine:

(i) The client’s ability to perform each activity;

(i) Assistance available to the client through alternative
resources, including families, friends, neighbors, community
programs, and unpaid caregivers; and

(iii) Assistance needed from department programs after
alternative resources have been taken into account.

(b) The assessor shall award points for each task based
on the level of unmet need. The number of points allowable
for each task are listed below under columns identified as 0
= none, M = minimal, S = substantial, and T = total:

TASK 0 M S T

Eating

Breakfast 0 4 7 10

Light meal 0 4 7 10

Main meal 0 5 10 15
Toileting 0 5 10 15
Ambulation 0 4 7 10
Transfer 0 1 3 5
Positioning 0 1 3 5
Body care 0 5 10 15
Personal hygiene 0 1 3 5
Dressing 0 4 7 10
Bathing 0 4 7 10
Self-medication 0 2 4 6
Travel to medical services 0 1 2 3
Essential shopping 0 5 10 15

With client

or

For client 0 1 3 5
Meal preparation 0 4 7 10

Breakfast

Light meal 0 4 7 10

Main meal 0 5 10 15
Laundry 0 1 2 3

Facilities in home or

Facilities out of home 0 3 5 7
Housework 0 1 2 3
Wood supply 3 5 7
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(c) The assessor shall add together the points awarded
for each task to obtain the total score for the applicant or cli-
ent.

(5) Hour computation. The assessor shall:

(a) Convert the total score into maximum hours per
month which may be authorized using the scoring conversion
chart.

Scoring Conversion Chart

MAXIMUM MAXIMUM MAXIMUM

Score Hours  Score Hours  Score Hours

1- 4 5 60 - 64 44 120-124 83
5- 9 8 65 - 69 47 125-129 87
10 - 14 11 70 - 74 51 130-134 90
15 - 19 14 75- 79 54 135-139 93
20 - 24 18 80- 84 57 140-144 97
25 - 29 21 85- 89 60 145-149 100
30 - 34 24 9 - 94 64 150-154 103
35 -39 28 95- 99 67 155-159 106
40 - 44 31 100 - 104 70 160-164 110
45 - 49 34 105 - 109 74  165-169 113
50 - 54 37 110 - 114 77 170 and
55 - 59 41 115 - 119 80 Above 116

(b) Recognize conversion hours show client need, and
may not reflect department-paid hours as determined by pro-
gram standards.

(6) The assessor shall determine the client’s additional
hours of supervision needed:

(a) Due to impaired judgment; and

(b) For standby assistance necessary for unscheduled
tasks defined under WAC 388-71-202; and

(c) Recognize supervision hours show client need, and
may not reflect department paid hours as determined by pro-
gram standards.

(7) Department staff or the department’s designee shall
authorize services to correspond with the client’s assessed
need according to eligibility criteria for aging and adult ser-
vices administration programs or the eligibility criteria for
the division authorizing the service. The department or the
department’s designee shall notify the client of the right to
contest a denial or reduction of services.

(8) Department staff or the department designee shall be
responsible for representing the department at any hearing
involving the assessment or decisions made relating to such
assessment.

NEW SECTION

WAC 388-71-0205 Long-term care services—Service
plan. (1) The department or its designee shall develop a ser-
vice plan with the client which identifies ways to meet the cli-
ent’s needs with the most appropriate services, both formal
and informal.

(2) Staff who develop the service plan shall document
the:

(a) Client’s specific problems and needs;
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(b) Plan for meeting each need;

(c) Responsible parties for carrying out each part of the
plan;

(d) Anticipated outcomes;

(e) Dates and changes to the plan;

() Dates of referral, service initiation, follow-up
reviews; and

(g) Agreement to the service plan by the client or the cli-
ent’s representative.

AMENDATORY SECTION (Amending WSR 00-04-056,
filed 1/28/00, effective 2/28/00)

WAC 388-71-0410 What services may I receive
under HCP? You may receive the following HCP services:

(1) Assistance with personal care tasks and household
tasks in your own home, as defined in ((388-15-202(383))
WAC 388-71-202; and

(2) Assistance with personal care tasks and household
tasks in a residential setting, as described in WAC 388-71-
0600. Note: Household tasks are included as part of the
board and room rate. You may receive, under MPC:

(a) Up to thirty hours of personal care services in an adult
residential care facility; or

(b) Up to sixty hours of personal care services in an adult
family home.

AMENDATORY SECTION (Amending WSR 00-13-077,
filed 6/19/00, effective 7/20/00)

WAC 388-71-0430 Am I eligible for one of the HCP
programs? You are eligible to receive HCP services if you
meet the functional and financial eligibility requirements in
WAC 388-71-0435 for COPES, WAC 388-71-0440 for
MPC, or WAC 388-71-0445 for Chore. Functional eligibility
for all three programs is determined through an assessment as
provided under WAC 388-71-203. Your eligibility begins
upon the date of the department’s service authorization.

AMENDATORY SECTION (Amending WSR 00-13-077,
filed 6/19/00, effective 7/20/00)

WAC 388-71-0435 Am I eligible for COPES-funded
services? You are eligible for COPES-funded services if you
meet all of the following criteria. The department or its des-
ignee must assess your needs and determine that:

(1) You are age:

(a) Eighteen or older and blind or disabled, as defined in
WAC 388-511-1105; or '

(b) Sixty-five or older.

(2) You meet financial eligibility requirements. This
means the department will assess your finances and deter-
mine if your income and resources fall within the limits set in
WAC 388-515-1505, Community options program entry sys-
tem (COPES).

(3) You:

(a) Are not eligible for Medicaid personal care services;

or
(b) Are eligible for Medicaid personal care services, but
the department determines that the amount, duration, or
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scope of your needs is beyond what Medicaid personal care
can provide.

(4) Your comprehensive assessment shows you need the
level of care provided in a nursing facility (or will likely need
the level of care within thirty days unless COPES services are
provided) which means one of the following applies. You:

(a) Require care provided by or under the supervision of
a registered nurse or a licensed practical nurse on a daily
basis;

(b) Have an unmet need requiring substantial or total
assistance with at least two or more of the following activities
of daily living (ADLS) as defined in WAC ((388-15-202-and
388-15-203)) 388-71-202 and 388-71-203:

(i) Eating,

(i1) Toileting,

(iii) Ambulation,

(iv) Transfer,

(v) Positioning,

(vi) Bathing, and

(vii) Self-medication.

(c) Have an unmet need requiring minimal, substantial or
total assistance in three or more of the ADLS listed in subsec-
tion (4)(b)(i) through (vii) of this section; or

(d) Have:

(i) A cognitive impairment and require supervision due
to one or more of the following: disorientation, memory
impairment, impaired judgment, or wandering; and

(ii) An unmet need requiring substantial or total assis-
tance with one or more of the ADLS listed in subsection
(4)(b)(i) through (vii) of this section.

(5) You have a completed service plan, per WAC ((388-
35-205)) 388-71-203.

AMENDATORY SECTION (Amending WSR 01-02-051,
filed 12/28/00, effective 1/28/01)

WAC 388-71-0445 Am I eligible for Chore-funded
services? To be eligible for Chore-funded services, you
must:

(1) Be eighteen years of age or older;

(2) Require assistance with at least one of the direct per-
sonal care tasks listed in WAC ((388-15-202(173)) 388-71-
202;

(3) Not be eligible for MPC or COPES, Medicare home
health or other programs if these programs can meet your
needs;

(4) Have net household income (as described in WAC
388-450-0005, 388-450-0020, 388-450-0040, and 388-511-
1130) not exceeding:

(a) The sum of the cost of your chore services, and

(b) One-hundred percent of the FPL adjusted for family
size.

(5) Have resources, as described in chapter 388-470
WAC, which does not exceed ten thousand dollars for a one-
person family or fifteen thousand dollars for a two-person
family. (Note: One thousand dollars for each additional fam-
ily member may be added to these limits.)

(6) Not transfer assets on or after November 1, 1995 for
less than fair market value as described in WAC 388-513-
1365.
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AMENDATORY SECTION (Amending WSR 00-04-056,
filed 1/28/00, effective 2/28/00)

WAC 388-71-0450 How do I remain eligible for ser-
vices? In order to remain eligible for services, you must have
and be found still in need of HCP services through a ((reas-
sessment)) new assessment. The reassessment must be ((eef-
dueted:

H-Eace-te-face-

€3)) at least annually or more often if your functional,
financial, or other significant circumstances change.

AMENDATORY SECTION (Amending WSR 02-10-117,
filed 4/30/02, effective 5/31/02)

WAC 388-71-0500 What is the purpose of WAC 388-
71-0500 through 388-71-05952? A client/legal representa-
tive may choose an individual provider or a home care
agency provider. The intent of WAC 388-71-0500 through
388-71-05952 is to describe the:

(1) Qualifications of an individual provider, as defined in
WAC ((388-15-202-25)-and-(26))) 388-71-202;

(2) Qualifications of a home care agency provider, as
defined in WAC ((388-15-202(2))) 388-71-202 and chapter
246-336 WAC;

(3) Conditions under which the department or the area
agency on aging (AAA) will pay for the services of an indi-
vidual provider or a home care agency provider;

(4) Training requirements for an individual provider and
home care agency provider.

AMENDATORY SECTION (Amending WSR 01-11-019,
filed 5/4/01, effective 6/4/01)

WAC 388-71-0515 What are the responsibilities of
an individual provider or home care agency provider
when employed to provide care to a client? An individual
provider or home care agency provider must:

(1) Understand the client’s service plan that is signed by
the client or legal representative and social worker/case man-
ager, and translated or interpreted, as necessary, for the client
and the provider;

(2) Provide the services as outlined on the client’s service
plan, within the scope of practice in WAC ((38815-202(38)
and-388-15-203)) 388-71-202 and 388-71-203;

(3) Accommodate client’s individual preferences and dif-
ferences in providing care, within the scope of the service
plan;

(4) Contact the client’s representative and case manager
when there are changes which affect the personal care and
other tasks listed on the service plan;

(5) Observe the client for change(s) in health, take appro-
priate action, and respond to emergencies;

(6) Notify the case manager immediately when the client
enters a hospital, or moves to another setting;

(7) Notify the case manager immediately if the client
dies;
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(8) Notify the department or AAA immediately when
unable to staff/serve the client; and

(9) Notify the department/AAA when the individual pro-
vider or home care agency will no longer provide services.
Notification to the client/legal guardian must:

(a) Give at least two weeks’ notice, and

(b) Be in writing.

(10) Complete and keep accurate time sheets that are
accessible to the social worker/case manager; and

(11) Comply with all applicable laws and regulations.

AMENDATORY SECTION (Amending WSR 00-04-056,
filed 1/28/00, effective 2/28/00)

WAC 388-71-0600 What are residential services?
The residential service program provides personal care ser-
vices, as defined in WAC ((388-45-202(38))) 388-71-202,
room, board, supervision, and nursing services for elderly
and disabled adults. Eligible individuals may choose to
receive services from any of the following licensed and con-
tracted residential settings:

(1) Adult family homes with a state contract provide
services for two to six unrelated adults (chapter 388-76
WAC). Services include room, board and supervision. Resi-
dents may also receive limited nursing services, under nurse
delegation or if the sponsor or the manager is a nurse.

(2) Assisted living provides services in a licensed board-
ing home with a state contract (chapter 388-110 WAC, part I
and II). Structural requirements include two hundred twenty
square foot private room, private bathroom, and a kitchen in
each unit. Resident services may include room, board, assis-
tance with ADL and IADL, and limited nursing services. Ser-
vices are authorized according to the department’s compre-
hensive assessment and service plan.

(3) Enhanced adult residential care provides services
in a licensed boarding home with a state contract (chapter
388-110 WAC, part I and III). Services may include a shared
room, limited nursing services, assistance with ADL and
IADL, limited nursing services, and supervision. Services are
authorized according to the department’s comprehensive
assessment and service plan.

(4) Adult residential care provides services in a
licensed boarding home with a state contract (chapter 388-
110 WAC, part I and IV). Services may include supervision.

AMENDATORY SECTION (Amending WSR 98-11-095,
filed 5/20/98, effective 7/1/98)

WAC 388-76-540 Definitions. "Abandonment"
means action or inaction by a person or entity with a duty of
care for a frail elder or vulnerable adult that leaves the vulner-
able person without the means or ability to obtain necessary
food, clothing, shelter, or health care.

""Abuse" means a nonaccidental act of physical or men-
tal mistreatment or injury, or sexual mistreatment, which
harms a person through action or inaction by another individ-
ual.

"Adult family home'" means the same as the definition
in RCW 70.128.010.
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"Applicant' means an individual, partnership, corpora-
tion, or other entity seeking a license to operate an adult fam-
ily home.

""Capacity’’ means the maximum number of persons in
need of personal or special care permitted in an adult family
home at a given time. This number shall include related chil-
dren or adults in the home who receive special care.

""Caregiver'' means any person eighteen years of age or
older responsible for providing direct personal care to a resi-
dent and may include but is not limited to the provider, resi-
dent manager, employee, relief caregiver, volunteer, student,
entity representative, or household member.

""Case manager'' means the department staff person or
designee assigned to negotiate, monitor, and facilitate a ser-
vice plan for residents receiving services fully or partially
paid for by the department.

"Chemical restraint" means a psychopharmacologic
drug that is used for discipline or convenience and not
required to treat the resident’s medical symptoms.

"Department’ means the Washington state department
of social and health services.

"Entity provider'' means any corporation, partnership,
association, or limited liability company that is licensed
under this chapter to operate an adult family home.

"Entity representative’’ means the individual desig-
nated by an entity provider who is responsible for the daily
operation of the adult family home.

"Exploitation'' means the illegal or improper use of a
frail elder or vulnerable adult or that person’s income or
resources, including trust funds, for another person’s profit or
advantage.

"Frail elder or vulnerable adult' means the same as
the definition in RCW 74.34.020 or RCW 43.43.830.

"Individual provider'' means an individual person or a
legally married couple who is licensed to operate an adult
family home.

"Inspection" means an on-site visit by department per-
sonnel to determine the adult family home’s compliance with
this chapter and chapter 70.128 RCW, Adult family homes.

"Multiple facility provider'' means an individual or
entity provider who is licensed to operate more than one adult
family home.

""Neglect'"" means a pattern of conduct or inaction result-
ing in deprivation of care necessary to maintain a resident’s
physical or mental health.

"Nursing assistant'’ means the same as the definition in
chapter 18.88A RCW.

"Personal care services' means both physical assis-
tance and/or prompting and supervising the performance of
direct personal care tasks as determined by the resident’s
needs as defined in WAC ((388-15-262)) 388-71-202, Long-
term care services—Definitions. Personal care services do
not include assistance with tasks performed by a licensed
health professional.

""Physical restraint" means a manual method, obstacle,
or physical or mechanical device, material, or equipment
attached or adjacent to the resident’s body that restricts free-
dom of movement or access to his or her body, is used for dis-
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cipline or convenience, and not required to treat the resident’s
medical symptoms.

"Provider' means any person or entity that is licensed
under this chapter to operate an adult family home.

"Resident" means any adult unrelated to the provider
who lives in the adult family home and who is in need of care.
"Resident" includes former residents when examining com-
plaints about admissions, readmissions, transfers or dis-
charges. For decision-making purposes, the term "resident"
includes the resident’s surrogate decision maker in accor-
dance with state law or at the resident’s request.

"Resident manager' means a person employed or des-
ignated by the provider to manage the adult family home.

"Special care' means care beyond personal care ser-
vices as defined by "personal care services' in this section.

"Unsupervised' means the same as the definition in
RCW 43.43.830(8).

AMENDATORY SECTION (Amending Order 3979, filed
5/8/96, effective 6/8/96)

WAC 388-110-020 Definitions. (((13)) "Adult resi-
dential care" is a package of services, including personal
care services, that the department contracts with a licensed
boarding home to provide in accordance with Parts I and IV
of this chapter. :

((€2)) "Aging in place'’ means being in a care environ-
ment that can accommodate a resident’s progressive disabil-
ity or changing needs without relocating. For aging in place
to occur, needed services are adjusted to meet the changing
needs of the resident.

((63))) "Applicant” means the individual, partnership,
corporation or other entity which has applied for a contract
with the department to provide assisted living services,
enhanced adult residential care, or adult residential care to
state funded residents in a licensed boarding home.

(((4))) "Assisted living services'' is a package of ser-
vices, including personal care and limited nursing services,
that the department contracts with a licensed boarding home
to provide in accordance with Parts I and II of this chapter.
Assisted living services include housing for the resident in a
private apartment-like unit.

((65))) "Boarding home'' means the same as the defini-
tion found in RCW 18.20.020(2), or a boarding home located
within the boundaries of a federally recognized Indian reser-
vation and licensed by the tribe.

((¢6))) "'Caregiver'" means any person responsible for
providing direct personal care services to a resident and may
include but is not limited to the contractor, employee, volun-
teer, or student.

((E)) "Case manager" means the department staff per-
son or designee assigned to negotiate, monitor, and facilitate
a service plan for residents receiving services fully or par-
tially paid for by the department.

((€8))) ""Contractor'" means the individual, partnership,
corporation, or other entity which contracts with the depart-
ment to provide assisted living services, enhanced adult resi-
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dential care, or adult residential care to state funded residents
in a licensed boarding home.

((69))) "Department’ means the Washington state
department of social and health services (DSHS).

((468))) ""Dignity" means the quality or condition of
being esteemed and respected in such a way as to validate the
self-worth of the resident.

((9))) "Enhanced adult residential care" is a pack-
age of services, including personal care and limited nursing
services, that the department contracts with a licensed board-
ing home to provide in accordance with Parts I and III of this
chapter.

((42))) "Frail elder or vulnerable adult’ means the
same as the definition found in RCW 74.34.020 or 43.43.830.

((&3))) "Homelike" means an environment having the
qualities of a home, including privacy, comfortable surround-
ings, and the opportunity to modify one’s living area to suit
one’s individual preferences. A homelike environment pro-
vides residents with an opportunity for self-expression, and
encourages interaction with the community, family and
friends.

((&4))) "Independence'’ means free from the control of
others and being able to assert one’s own will, personality and
preferences.

((45))) "Individuality'' means the quality of being
unique; the aggregate of qualities and characteristics that dis-
tinguishes one from others. Individuality is supported by
modifying services to suit the needs or wishes of a specific
individual.

((46Y)) "Limited nursing services' means the same as
the definition found in WAC 246-316-265.

(1)) "Personal care services'' means both physical
assistance and/or prompting and supervising the performance
of direct personal care tasks as determined by the resident’s
needs as defined in WAC ((388-15-202(38))) 388-71-202.
Personal care services do not include assistance with tasks
that must be performed by a licensed health professional.

((48))) "Resident'" means a person residing in a board-
ing home for whom services are paid for, in whole or in part,
by the department under a contract for assisted living ser-
vices, enhanced adult residential care, or adult residential
care. ""Resident" includes former residents when examining
complaints about admissions, re-admissions, transfers or dis-
charges. For decision-making purposes, the term "resident"
includes the resident’s surrogate decision maker in accor-
dance with state law or at the resident’s request.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 388-110-210 Client service eligibility.

WAC 388-110-230 Client eligibility.

WAC 388-110-250 Client service eligibility.
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REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 388-15-194 Home and community ser-
vices—Nursing services.

WAC 388-15-202 Long-term care services—

Definitions.

WAC 388-15-203 Long-term care services—
Assessment of task self-per-
formance and determination

of required assistance.

WAC 388-15-204 Home and community ser-

vices—Reassessment.

WAC 388-15-205 Long-term care services—

Service plan development.
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AMENDATORY SECTION (Amending WSR 00-22-068,
filed 10/30/00, effective 11/30/00)

WAC 308-93-241 ((Cenfidential)) Undercover and
((undereover)) confidential vessel registration—Applica-
tion procedures. (1) What are ((eenfidential)) undercover
and ((undereover)) confidential vessel registrations ((as
referred-to-in-RCW-88:02-035))? ((Confidential)) Under-
cover and ((undereover)) confidential registrations are non-
exempt registrations assigned only to vessels owned or oper-

ated by government agencies as identified in RCW
88.02.035.

(2) (WWhat)) How are ((my-registration-options-under
REW-88:02:-035)) undercover and confidential vessels

eglstered" ((¥eﬁ—m-a-y—eheese—te+eg~1s+ef-ge¥emmem

tstfaﬁeﬂ—pfegf-am)) Government owned or operated vessels
may be registered in one of the following ways:

(a) ((Sdeeﬂﬂg—theeeﬂﬁdemwl—vessel—regfs&aﬁen-epﬁeﬁ

ieates-and-other)) If registered with an undercover vessel reg-
istration number, the record will show fictitious names and
addresses on all department records subject to public disclo-
sure; or

(b) If registered with a_confidential vessel registration
number, the record will show the government agency name
and address on_all department records subject to public dis-
closure.

(3) Is a government agency responsible for ensuring
safeguards to select a fictitious name and address for
undercover vessel registrations? Yes, government
agency’s must certify on the application that precautions
((¢-e-reheeking-phone-book;Internetetes})) have been taken
to ensure that the use of citizens’ names and legitimate
licensed Washington businesses ((have)) has not been used.

(4) How does a government agency apply for ((eenfi-
dential)) an undercover or ((undereover)) confidential
vessel registration? A government agency requesting ((ees-
fidential/undereover)) an undercover/confidential vessel reg-
istration must provide ((to-the-department-of-ticensing)):

(a) A completed application form approved by the
department and signed by the government agency head or
designated contact person. The agency must indicate on the
application form which type of registration is needed (under-
cover or confidential);

(b) A copy of the current certificate of ownership, regis-
tration certificate or other documents approved by the depart-
ment showing the vessel is owned or operated by the govern-
ment agency.

AMENDATORY SECTION (Amending WSR 00-22-068,
filed 10/30/00, effective 11/30/00)

WAC 308-93-242 ((Eenfidentialundereover))
Undercover/confidential vessel ((pregram)) registra-
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tion—A gency contact. (1) Who may represent a govern-
ment agency regarding ((eenfidential)) undercover or
((undereever)) confidential vessel registrations? The gov-
ernment agency head ((must)) may designate a maximum of
two agency employees to represent the agency regarding
((confidential/undercover)) undercover/confidential registra-
tion. The government agency head must provide name, signa-
ture, title, address, telephone number, and if applicable, fax
number and e-mail address of each designee must be pro-
vided.

(2) How often does the government agency contact
information need to be updated? The government agency
contact information must be updated, in writing, ((anauaty
of)) within thirty days of any change in the agency head or
dc51gnee ((

)

AMENDATORY SECTION (Amending WSR 00-22-068,
filed 10/30/00, effective 11/30/00)

WAC 308-93-243 ((€onfidential)) Undercover or
((endexreover)) confidential vessel registrations—

((Annuatlist)) Vessel inventory. (1) (Heow-does-the-depart-
g | tistof o with Edential
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return their inventory list? The department may refuse to
renew a vessel(s) shown on the ((aaruel)) quarterly inventory
list until the government agency has complied with the
requirements of subsection (1) of this section.

AMENDATORY SECTION (Amending WSR 00-22-068,
filed 10/30/00, effective 11/30/00)

WAC 308-93-244 ((Cenfidential)) Undercover or
((andereover)) confidential vessel registrations—Cancel-
lation. (1) Who may cancel ((eonfidential)) undercover or
((undereover)) confidential vessel registrations?

((fllhe—depaﬁmem-my—eaﬂeel—er—fe&Weﬂew—eeﬁﬁ-

lenger-ased-for-this-purpese:)) Undercover or confidential

vessel registrations may be canceled in one of two ways:
(a) The department may cancel or refuse to renew under-
cover or confidential vessel registrations when the depart-

ment has reasonable cause to believe the vessel is being used
for purposes other than those authorized in RCW 88.02.035;

or

(b) A government agency may request cancellation of

their undercover or confidential vessel registration when the
undercover or confidential registration is no longer required.

(2) How ((are—econfidential-or—undereover—registra-
tions-eaneeled)) does a government agency cancel under-
cover or confidential vessel registration? ((Cenfidential-or

eies-)) How does the department maintain a current
inventory listing of vessels with undercover or confiden-
tial registrations?

(a) The department provides an inventory list of vessels,
scheduled to be renewed within the next quarter, to each
agency participating in the undercover/confidential vessel
registration program. Each government agency verifies the
accuracy of the information by:

(i) Correcting any erroneous information;

(ii) Deleting vessels no longer in the program by mark-
ing plainly on the list "deleted" next to the vessel that needs

to be deleted;
(iii) Signing the inventory list certifying that all under-

cover and confidential vessels shown on the list are being uti-
lized under RCW 88.02.035(3); and

(iv) Returning the updated inventory list to the depart-
ment by the date requested.

(b) The department updates the agency inventory based
on information_submitted by the agencies.

(2) What action does the department take if ((ennual

lists-are-noet-returned)) a government agency fails to

other-department-records-)) The government agency notifies

the department in writing that the undercover or confidential
vessel registration is no longer required, and indicates that the

vessel registration numbers and decals have been removed

from the vessel. The department of licensing then changes
the record to indicate the vessel is registered to the govern-

ment agency.
(3) ((Een)) May the undercover or confidential vessel
registration numbers and decals ((issued-by-the-depart-
ment-to-the-confidentinl or-undereover-vessel)) remain on
the vessel when it is removed from the program? No. The
registration numbers and decals must be removed from the
vessel ((and-returned-to-the-department-or-destroyed-by-the
ageney)).
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PERMANENT RULES
COLUMBIA RIVER
GORGE COMMISSION
[Filed October 25, 2002, 10:05 a.m., effective December 2, 2002]

Date of Adoption: October 8, 2002.

Purpose: The amendments bring the rule into compli-
ance with the more restrictive statutory provisions of the
states of Washington or Oregon.

NOTE: THIS IS A CORRECTION TO WSR 02-21-075.

Citation of Existing Rules Affected by this Order:
Amending 350-11.

Statutory Authority for Adoption: RCW 43.97.015.

Other Authority: U.S.C. 544c, ORS 197.150.

Adopted under notice filed as WSR 02-17-076 [02-17-
0771 on August 19, 2002.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 5,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
emmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency’s Own Ini-
tiative: New 0, Amended 5, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 5, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 5, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended O, Repealed 0.

Effective Date of Rule: December 2, 2002.

October 23, 2002
Robert K. McIntyre
Rules Coordinator

AMENDATORY SECTION

350-11-003. Meetings of commission to be open to

public; location of meetings

(1) All meetings of the commission shall be open to the
public and all persons shall be permitted to attend any meet-
ing except as otherwise provided by 350-011-0001 to 350-
11-010. A member of the public shall not be required, as a
condition of attending a meeting, to give his or her name
other information, complete a questionnaire or fulfill any
other condition precedent.

(2) No quorum of the commission shall meet in private
for the purpose of deciding on or deliberating toward a deci-
sion on any matter except as otherwise provided by 350-11-
001 to 350-11-010.

(3) The commission shall not hold a meeting at any place
where discrimination on the basis of race, creed, color, sex,
age or national origin is practiced. However, the fact that
organizations with restricted membership hold meetings at
the place shall not restrict its use by the commission if use of
a place by a restricted membership organization is not the pri-
mary purpose of the place or its predominate use.
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(4) Meetings of the commission shall be held within the
geographic boundaries over which the commission has juris-
diction, or at the administrative headquarters of the commis-
sion or at the other nearest practical location. Training ses-
sions may be held outside the jurisdiction so long as no delib-
erations toward a decision are involved. A joint meeting of
two or more governing bodies shall be held within the geo-
graphical boundaries over which one of the participating pub-
lic bodies has jurisdiction or at the nearest practical location.
Meetings may be held in locations other than those described
in this subsection in the event of an actual emergency neces-
sitating immediate action.

(5) Notwithstanding the requirements of section (4)
above, committee meetings may be held in any location
where the committee deems it useful.

(6) Meetings of the commission shall be held in locations
that are accessible to the disabled.

(7) Upon request of a hearing impaired person, the com-
mission shall make a good faith effort to have an interpreter
for hearing impaired persons provided at a regularly sched-
uled meeting. The person requesting the interpreter shall pro-
vide the commission at least 48 hours’ notice of the request,
shall provide the name of the requester, sign language prefer-
ence and any other relevant information the commission may
require. As used in this subsection, "good faith effort”
includes, but is not limited to, contacting the Qregon Disabil-

ities Commission, the Washington Aging and Adult Services
Administration, or other state or local government or commu-
nity service agency that maintains a list of qualified interpret-
ers and arranging for the referral of one or more such persons
to provide interpreter services.

(8) It shall be considered discrimination on the basis of

disability for commission to meet in a _place inaccessible to
the disabled, or upon request of a hearing impaired person, to
fail to make a good faith effort to have an interpreter for hear-
ing impaired persons provided at a regularly scheduled meet-
ing. The sole remedy for discrimination on the basis of dis-

ability shall be as provided in Commission Rule 350-11-008.
(89) Voting by the commission shall take place in public

and each member’s vote shall be recorded as it is cast. Any
vote taken in violation of this subsection shall be null and
void, and shall be considered an "action” under this chapter.

Reviser’s note: The typographical errors in the above material

occurred in the copy filed by the Columbia River Gorge Commission and
appear in the Register pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION

350-11-004. Public notice required; special notice for
executive sessions, special or emergency
meetings

(1) The commission shall provide the time for holding
regular meetings by ordinance, resolution, bylaws, or by
whatever other rule is required for the conduct of business by
the commission.

(2) The Commission shall file with the Secretary of State
in Oregon and the Code Reviser in Washington a schedule of
the time and place of such meetings on or before January of

each year for publication in the states’ registers. Notice of

any change from such meeting schedule shall be published in
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the states’ registers for distribution at least twenty days prior
to the rescheduled meeting date. For the purposes of this sec-
tion "regular” meetings shall mean recurring meetings held in
accordance with a periodic schedule declared by statute or
rule.

(3%) The commission shall provide for and give public
notice, reasonably calculated to give actual notice to inter-
ested persons including news media which have requested
notice, of the time and place for holding regular meetings.
The notice shall also include a list of the principal subjects
anticipated to be considered at the meeting, but this require-
ment shall not limit the ability of the commission to consider
additional subjects.

(42) If an executive session only will be held, the notice
shall be given to the members of the commission, the general
public and to news media which have requested notice, stat-
ing the specific provision of law authorizing the executive
session. .

(53) No special meeting shall be held without at least 24
hours’ notice to the members of the commission, the news
media which have requested notice and the general public. In
case of an actual emergency, a meeting may be held upon
such notice as is appropriate to the circumstances, but the
minutes for such a meeting shall describe the emergency jus-
tifying less than 24 hours’ notice. The call and notice of the
meeting shall specify the time and place of the meeting and

the business to be transacted. Final disposition shall not be
taken on any other matter at a special meeting of the Com-
mission.

(6) The commission shall not adopt any ordinance, reso-
lution, rule, regulation, order, or directive, except in_a meet-

ing open to the public and then only at a meeting, the date of
which is fixed by law or rule, or at a meeting of which notice

has been given according to the provisions of this chapter.
Any action taken at meetings failing to comply with the pro-
visions of this subsection shall be null and void.

(74) The commission may adjourn or continue a meeting
to a time and place specified in an order of adjournment or
continuance. Written notice of the adjournment or continu-
ance shall be provided in accordance with subsection (3)
above. A copy of the order of adjournment or continuance
shall be conspicuously posted immediately after adjournment
or continuance on the door where the meeting was held.

Reviser’s note: The typographical errors in the above material

occurred in the copy filed by the Columbia River Gorge Commission and
appear in the Register pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION

350-11-006. Executive sessions permitted on certain
matters; procedures; news media repre-

sentatives’ attendance; limits

(1) The commission can hold executive session during a
regular, special or emergency meeting, after the presiding
officer has identified the authorization for the holding of such
executive session. Executive session may be held:

(a) To consider the employment of a public officer,
employee, staff member or individual agent. The exception
contained in this paragraph does not apply to:

(A) The filing filling of a vacancy in an elective office;
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(B) The filling of a vacancy on any public committee,
commission or other advisory group;

(C) The consideration of general employment policies;

(D) The employment of the chief executive officer, other
public officers, employees and staff members of any public
body unless the vacancy in that office has been advertised,
regularized procedures for hiring have been adopted by the
public body and their there has been opportunity for public
input into the employment of such an officer. However, the
standards, criteria and policy directives to be used in hiring
chief executive officers shall be adopted by the commission
in meetings open to the public in which there has been oppor-
tunity for public comment.

(b) To consider the dismissal or disciplining of, or to
hear complaints or charges brought against, a public officer,
employee, staff member or individual agent, unless such pub-
lic officer, employee, staff member or individual agent
requests an open hearing;

(c) To conduct deliberations with persons designated by
the commission to carry on labor negotiations;

(d) To conduct deliberations with persons designated by
the commission to negotiate real property transactions;

(e) To consider records that are exempt by law from pub-
lic inspection;

(f) To consider preliminary negotiations involving mat-
ters of trade or commerce in which the commission is in com-
petition with governing bodies in other states or nations;

(g) To consult with counsel concerning the legal rights
and duties of the commission with regard to current litigation
or litigation likely to be filed;

(h) To review and evaluate, pursuant to standards, crite-
ria and policy directives adopted by the commission, the
employment-related performance of the chief executive
officer of the commission, a public officer, employee or staff
member unless the person whose performance is being
reviewed and evaluated requests an open hearing. The stan-
dards, criteria and policy directives to be used in evaluating
chief executive officers shall be adopted by the commission
in meetings open to comment. An executive session for pur-
poses of evaluating a chief executive officer or other officer,
employee or staff member shall not include a general evalua-
tion of any agency goal, objective or operation of any direc-
tive to personnel concerning agency goals, objectives, opera-
tions or programs;

(i) To carry on negotiations with private persons or busi-
ness regarding proposed acquisition, exchange or liquidation
of public investments.

(2) Labor negotiations may be conducted in executive
session if either side of the negotiators requests closed meet-
ings. Subsequent sessions of the negotiations may continue
without further public notice.

(3) Representatives of the news media shall be allowed
to attend executive sessions other than those held under para-
graph (c) of subsection (1) of this section relating to labor
negotiations but no information that is the subject of the exec-
utive session shall be disclosed. The Commission shall bar
any member of the news media from attending the executive
session if the member of the news media is a party to _the liti-
gation or is an employee, agent or contractor of a news media

organization that is a party to the litigation.
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(4) No executive session may be held for the purpose of
taking any final action or making any final decision.
Reviser’s note: The typographical errors in the above material

occurred in the copy filed by the Columbia River Gorge Commission and
appear in the Register pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION

350-11-007. Meetings by Means of Telephonic or

Electronic Communication.

(1) Any meetings, including an executive session, of the
commission which is held through the use of telephone or
other electronic communication shall be conducted in accor-
dance with 350-11-001 to 350-11-0106066.

(2) When telephone of other electronic means of com-
munication is used and the meeting is not an executive ses-
sion, the commission shall make available to the public at
least one place where the public can listen to the communica-
tion at the time it occurs by means of speakers or other
devices. The place provided may be a place where no mem-
ber of the commission is present. '

Reviser’s note: The typographical errors in the above material

occurred in the copy filed by the Columbia River Gorge Commission and
appear in the Register pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION

350-11-008. Enforcement of 350-011-0001 to 350-
001-0007; effect of violation on validity
. of decision of the commission, liability of

members

(1) Any person affected by a decision of the commission
may commence a suit in the circuit court or superior court of
the county in which the commission ordinarily meets, for the
purpose of requiring compliance with, or the prevention of
violations of 350