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CITATION

Cite all material in the Washington State Register by its issue number and sequence within that issue, preceded by the ac-
ronym WSR. Example: the 37th item in the August 5, 1981, Register would be cited as WSR 81-15-037.

PUBLIC INSPECTION OF DOCUMENTS

A copy of each document filed with the code reviser’s office, pursuant to chapter 34.05 RCW, is available for public in-
spection during normal office hours. The code reviser’s office is located on the ground floor of the Legislative Building in
Olympia. Office hours are from 8 a.m. to 5 p.m., Monday through Friday, except legal holidays. Telephone inquiries concern-
ing material in the Register or the Washington Administrative Code (WAC) may be made by calling (360) 786-6697.

REPUBLICATION OF OFFICIAL DOCUMENTS

All documents appearing in the Washington State Register are prepared and printed at public expense. There are no re-
strictions on the republication of official documents appearing in the Washington State Register. All news services are especial-
ly encouraged to give wide publicity to all documents printed in the Washington State Register.

CERTIFICATE

Pursuant to RCW 34.08.040, the publication of rules or other information in this issue of the Washington State Register is
hereby certified to be a true and correct copy of such rules or other information, except that headings of public meeting notices
have been edited for uniformity of style.

DENNIS W. COOPER
Code Reviser

STATE MAXIMUM INTEREST RATE
(Computed and filed by the State Treasurer under RCW 19.52.025)

The maximum allowable interest rate applicable for the month of June 2004 pursuant to RCW 19.52.020 is twelve point zero
percent (12.00%).

NOTICE: FEDERAL LAW PERMITS FEDERALLY INSURED FINANCIAL INSTITUTIONS IN THE STATE TO
CHARGE THE HIGHEST RATE OF INTEREST THAT MAY BE CHARGED BY ANY FINANCIAL INSTITU-
TION IN THE STATE. THE MAXIMUM ALLOWABLE RATE OF INTEREST SET FORTH ABOVE MAY NOT
APPLY TO A PARTICULAR TRANSACTION.
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STYLE AND FORMAT OF THE
WASHINGTON STATE REGISTER

' 1. ARRANGEMENT OF THE REGISTER
. The Register is arranged in the following eight sections:

(a) PREPROPOSAL-includes the Preproposal Statement of Inqu1ry that will be used to solicit public
comments on a general area of proposed rule making before the agency files a formal notice.

(b)  PROPOSED-includes the full text of formal proposals, continuances, supplemental notices, and
withdrawals.

©) EXPEDITED RULE MAKING-includes the full text of the rule bemg proposed using the expedited -
rule-making process. Expedited rule makings are not consistently filed and may not appear in every issue
of the register. -

) PERMANENT-includes the full text of permanently adopted rules.

(e) EMERGENCY-includes the full text of emergency rules and rescissions.

f) MISCELLANEOUS-includes notice of public meetings of state agencies, rules coordinator
notifications, summaries of attorney general opinions, executive orders and emergency declarations of
the governor, rules of the state Supreme Court, and other miscellaneous documents filed with the code
reviser’s office under RCW 34.08.020 and 42.30.075.

(€9) TABLE-includes a cumulative table of the WAC sections that are affected in the current year.

(h) INDEX-includes a cumulative index of Register Issues 01 through 24.

Documents are arranged within each section of the Register according to the order in which they are filed in the
code reviser’s office during the pertinent filing period. Each filing is listed under the agency name and then describes the
subject matter, type of filing and the WSR number. The three part number in the heading distinctively identifies each
document, and the last part of the number indicates the filing sequence with a section’s material.

2. PRINTING STYLE—INDICATION OF NEW OR DELETED MATERIAL
RCW 34.05.395 requires the use of certain marks to indicate amendments to existing agency rules. This style
quickly and graphically portrays the current changes to existing rules as follows:
@a) In amendatory sections—
1) underlined material is new material;
(i) deleted material is (({ined-out-between-doubleparentheses));
(b) Complete new sections are prefaced by the heading NEW SECTION;
(c) The repeal of an entire section is shown by listing its WAC section number and caption under the
heading REPEALER.

3. MISCELLANEOUS MATERIAL NOT FILED UNDER THE ADMINISTRATIVE PROCEDURE ACT

Material contained in the Register other than rule-making actions taken under the APA (chapter 34.05 RCW)
does not necessarily conform to the style and format conventions described above. The headings of these other types of
“material have been edited for uniformity of style; otherwise the items are shown as nearly as possible in the form
submitted to the code reviser’s office.

4. EFFECTIVE DATE OF RULES

@a) Permanently adopted agency rules normally take effect thirty-one days after the rules and the agency
order adopting them are filed with the code reviser’s office. This effective date may be delayed or
advanced and such an effective date will be noted in the promulgation statement preceding the text of the
rule.

() Emergency rules take effect upon filing with the code reviser’s office unless a later date is provided by
the agency. They remain effective for a maximum of one hundred twenty days from the date of filing.

(c) Rules of the state Supreme Court generally contain an effective date clause in the order adopting the
rules.

' 8. EDITORIAL CORRECTIONS
Material inserted by the code reviser’s office for purposes of clarification or correction or to show the source or
history of a document is enclosed in [brackets].
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DATES FOR REGISTER CLOSING, DISTRIBUTION, AND FIRST AGENCY ACTION ‘
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03 -23 Oct 22,03 - Nov 5,03 Nov 19, 03 .Dec 3,03 - -Dec 23,03 Jan 20, 04
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04 - 07 Feb 25, 04 Mar 10, 04 Mar 24, 04 Apr 7,04 Apr 27,04 May 25, 04
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04 - 09 Mar 24, 04 Apr7,04 Apr 21,04 May 5,04 May 25,04 Jun 22, 04
04 -10 Apr7, 04 Apr2l, 04 May 5, 04 May 19, 04 Jun 8, 04 Jul 6, 04
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1
All documents are due at the code reviser’s office by 12:00 noon on or before the applicable closing date for inclusion in a particular issue of the Register; see

WAC 1-21-040.

2
A filing of any length will be accepted on the closing dates of this column if it has been prepared and completed by the order typing service (OTS) of the code
reviser's office; see WAC 1-21-040. Agency-typed material is subject to a ten page limit for these dates; longer agency-typed material is subject to the earlier

non-OTS dates.

At least twenty days before the rule-making hearing, the agency shall cause notice of the hearing to be published in the Register; see RCW 34.05.320(1). These

dates represent the twentieth day after the distribution date of the applicable Register.

4
A minimum of forty-five days is required between the distribution date of the Register giving notice of the expedited adoption and the agency adoption date. No
hearing is required, but the public may file written objections. See RCW 34.05.230 and 1.12.040.



REGULATORY FAIRNESS ACT

The Regulatory Fairness Act, chapter 19.85 RCW, was enacted in 1982 to minimize the impact
of state regulations on small business. Amended in 1994, the act requires a small business
economic impact analysis of proposed rules that impose more than a minor cost on twenty
percent of the businesses in all industries, or ten percent of the- businesses in any one industry.
The Regulatory Fairness Act defines industry as businesses within a four digit SIC classification,
and for the purpose of this act, small business is defined by RCW 19.85.020 as' "any business
. entity, including a sole proprietorship, corporation, partnership, or other legal entity, that is owned

‘and operated independently from all other businesses, that has the purpose of making a proﬁt
and that has fifty or fewer employees."

Small Business Economic Impact Statements (SBEIS) -

A small business economic impact statement (SBEIS) must be prepared by state agencies when
a proposed rule meets the above criteria. Chapter 19.85 RCW requires the Washington State
Business Assistance Center (BAC) to develop guidelines for agencies to use in determining
whether the impact of a rule is more than minor and to provide technical assistance to agencies
in developing a SBEIS. All permanent rules adopted under the Administrative Procedure Act,
chapter 34.05 RCW, must be reviewed to determine if the requirements of the Regulatory
Fairness Act apply; if an SBEIS is required it must be completed before permanent rules are filed
with the Office of the Code Reviser.

Mitigation
In addition to completing the economic impact analysis for proposed rules, state agencies must
take reasonable, legal, and feasible steps to reduce or mitigate the impact of rules on small
businesses when there is a disproportionate impact on small versus large business. State agencies
are encouraged to reduce the economic impact of rules on small businesses when possible and
when such steps are in keeping with the stated intent of the statute(s) being implemented by
proposed rules. Since 1994, small business economic impact statements must contain a list of
the mitigation steps taken, or reasonable justification for not taking steps to reduce the impact
of rules on small businesses.

When is an SBEIS Required?
When:

The proposed rule has more than a minor (as defined by the BAC) economic impact on
businesses in more than twenty percent of all industries or more than ten percent of any one’

industry.
When is an SBEIS Not Required?
When:

The rule is proposed only to comply or conform with a federal law or regulation, and the state
has no discretion in how the rule is implemented;

There is less than minor economic impact on business;

The rule REDUCES costs to business (although an SBEIS may be a useful tool for demonstrating
this reduced impact);

The rule is adopted as an emergency rule, although an SBEIS may be required when an
emergency rule is proposed for adoption as a permanent rule; or

The rule is pure restatement of state statute.



RULE-MAKING PROCESS
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WSR 04-12-001 _
PREPROPOSAL STATEMENT OF INQUIRY
SHORELINE COMMUNITY COLLEGE
[Filed May 19, 2004, 3:27 p.m.]

Subject of Possible Rule Making: WAC 132G-124-040.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28B.50.140 and 70. 160.040. -

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Revising current WAC to
comply with proposed rule changes. Current WAC was last

_revised January 7, 1973.

‘Other Federal and State Agencies that Regulate this Sub-
Ject and the Process Coordinating the Rule with These Agen—v

- cies: None.
Process for Developmg New Rule: Agency study.
Interested parties can participate in the decision to adopt

the new rule and formulation of the proposed rule before pub-.

lication by contacting Beverly J. Brandt, Vice President,

Administrative Services, Shoreline Community College,

16101 Greenwood Avenue North, Shoreline, WA 98133,

phone (206) 546-4531, fax (206) 533-6695; or Paulette Flem-

ing, Vice President, Human Resources, Shoreline Commu-

nity College, 16101 Greenwood Avenue North, Shoreline,

WA 98100 [98133], phone (206) 546-4694, fax (206) 546-
5850.

May 17, 2004

Beverly J. Brandt

Vice President

Administrative Services

WSR 04-12-009
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF LICENSING
{Filed May 21, 2004, 8:46 a.m.]

Subject of Possible Rule Making: Chapter 308-63 WAC
Wreckers, to include but not limited to WAC 308-63-090
Wrecker—Records and procedures for monthly report.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 46.01.110 and chapter 46.55 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: A rule change is required to
provide the vehicle wrecker industry, who request access, an
option to utilize the department's destroyed vehicle reporting
online system to submit their monthly wrecker reports that
update the vehicle record immediately. Wrecker businesses
that choose not to report online still have the option to submit
a written and notarized monthly report to the department.
This rule also seeks to clarify that the wrecker shall maintain
the original evidence of ownership documentation with a
copy of their electronically filed or written monthly report
within their files for three years.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule:
making.

Negotiated rule

WSR 04-12-010

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting by mail Katherine Iyall Vasquez, Rules
Manager, Title and Registration Services, Vehicle Services,
Mailstop 48001, P.O. Box 2957, Olympia, WA 98507-2957,
or by phone (360) 902-3718, fax (360) 664-0831, TTY (360)
664-8885, e-mail kvasquez@dol.wa.gov. .

' ' May 20, 2004

Steve Boruchowitz, Manager
Policy and Projects Office

.WSR 04-12-010
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF LICENSING
[Filed May 21, 2004, 8:47 a.m.]

Subject of Possible Rule Making: Chapter 308-61
WAC, Wreckers, to include but not limited to WAC 308-61-
135 Miscellaneous provisions.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 46.01.110 and 46.55.190.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: A rule change is required to
clarify reporting requirements through the abandoned vehicle
online reporting system. The department was mandated to
create a system enabling the tow truck industry to file the
abandoned vehicle affidavit of sale documents electronically.
The department enhanced that reporting system with inquiry
capabilities. Many tow truck companies who have requested
access to utilize this online function are only using it to com-
plete the inquiry portion but not to submit the affidavit of
sale. This rule seeks to clarify that tow truck companies who
have requested access to the online system must also file the
affidavit of sale reports through the online system.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule:
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting by mail Katherine Iyall Vasquez, Rules
Manager, Title and Registration Services, Vehicle Services,
Mailstop 48001, P.O. Box 2957, Olympia, WA 98507-2957,
or by phone (360) 902-3718, fax (360) 664-0831, TTY (360)
664-8885, e-mail kvasquez@dol.wa.gov.

Negotiated rule

May 20, 2004
Steve Boruchowitz, Manager
Policy and Projects Office

Preproposal

PREPROPOSAL



PREPROPOSAL

WSR 04-12-019

WSR 04-12-019
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF

RETIREMENT SYSTEMS
[Filed May 25, 2004, 1:54 p.m.]

Subject of Possible Rule Making: Chapter 415-501
WAC, Deferred compensation plan.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 41.50.050(5), 41.50.030(2), 41.50.088(2),
41.50.770 and 41.50.780; 26 U.S.C. (Internal Revenue Code)
and related tax regulations.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: In addition to implementing
changes required by section 457 of the Internal Revenue Ser-
vice (IRS) Code, the department is updating and rewriting
chapter 415-501 WAC to conform with current policy and
clear writing standards.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The IRS Code in 26 U.S.C., and a variety of regulations
and procedures also regulate this subject. If necessary, the
Department of Retirement Systems (DRS) will work with the
IRS, as well as with many national professional associations,
in ensuring that any rule changes are accurate and timely.

Process for Developing New Rule: Department staff
will work on the project, with the assistance of the Office of
the Attorney General. The public is invited and encouraged
to participate, as described below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. DRS encourages your active participation in the
rule-making process. Anyone interested in participating
should contact the rules coordinator below. After the rule(s)
is drafted, DRS will file a copy with the Office of the Code
Reviser with a notice of proposed rule making, and send a
copy to everyone currently on the mailing list and anyone
else who requests a copy. For more information on how to
participate, please contact Leslie L. Saeger, Rules Coordina-
tor, Department of Retirement Systems, Mailstop 48380,
P.O. Box 48380, Olympia, WA 98504-8380, voice (360)
664-7291, TTY (360) 586-5450, e-mail LeslieS @drs.
wa.gov, fax (360) 753-3166.

May 25, 2004
Leslie Saeger
Rules Coordinator

WSR 04-12-039
WITHDRAWAL OF
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF

SOCIAL AND HEALTH SERVICES
[Filed May 28, 2004, 8:25 a.m.]

The Medical Assistance Administration (MAA) requests

the withdrawal of preproposal statement of inquiry WSR 02-
24-010, filed on November 22, 2002.

Brian Lindgren, Manager

Rules and Policies Assistance Unit

Preproposal

(2]
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WSR 04-12-050
PREPROPOSAL STATEMENT OF INQUIRY
WASHINGTON STATE TOXICOLOGIST
[Filed May 28, 2004, 12:37 p.m.] :

Subject of Possible Rule Making: Adrmmstratmn of
breath alcohol test.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 46.61.506.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Changes to RCW 46.61.506
have made sections of the current chapter 448-13 WAC
redundant. The state toxicologist is contemplating signifi-
cant amendments to the rules, repealing many obsolete and
redundant provisions, and moving others from the Washing-
ton Administrative Code to agency policy and procedures.

Process for Developing New Rule: Pilot rule making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Barry K. Logan, Ph.D., DABFT,
Washington State Toxicologist, 2203 Airport Way South,
Suite 360, Seattle, WA 98134, (206) 262-6000.

May 27, 2004

Barry K. Logan

Washington State Toxicologist

WSR 04-12-064
PREPROPOSAL STATEMENT OF INQUIRY
TRANSPORTATION IMPROVEMENT BOARD
[Filed May 28, 2004, 3:45 p.m.]

Subject of Possible Rule Making: Modify the methodol-
ogy used when allocating funds in the arterial improvement
program (WAC 479-12-130), pedestrian safety and mobility
program (WAC 479-12-430), and the transportation partner-
ship program (WAC 479-14-130).

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 47.26.80 [47.26.080], 47.26.84 [47.26.084).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Through surveys and com-
ments, the Transportation Improvement Board (TIB) has
identified several changes to the management of its pro-
grams. Streamlining the allocation methodology allows local
agency customers to better understand how TIB funds are
allocated. The new methodology was developed in consulta-
tion with local agency representatives and does not signifi-
cantly change the net distributions to the regions.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by submitting written comments to Stevan Gorcester,
Executive Director, Washington State Transportation
Improvement Board, P.O. Box 40901, Olympia, WA 98504-
0901, fax (360) 586-1155, by September 1, 2004.
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A public hearing is scheduled at the board's September

17, 2004, meeting. Additional information, including the
location, will be posted at TIB's website (Wwww.tib.wa.gov).

May 28, 2004

R. Struna

Chief Financial Officer

WSR 04-12-067
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed June 1, 2004, 9:33 a.m.}

Subject of Possible Rule Making: Crime victims com-
pensation program fee schedule.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 7.68.030.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The current appropriation is
insufficient to fund the existing fee schedule.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Parties interested in
participating in the development of these rules may contact
the person listed below. The public may also participate by
providing written comments during the comment period or
giving oral testimony at public hearings.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Cletus Nnanabu, Program Manager,
Crime Victims Compensation Program, P.O. Box 44520,
Olympia, WA 98504-4520, phone (360) 902-5340, fax (360)
902-5333, TDD (360) 902-4974, e-mail nnan235 @Ini.wa.
gov.

June 1, 2004
Paul Trause
Director
WSR 04-12-091
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF

SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed June 2, 2004, 11:03 2.m.]

Subject of Possible Rule Making: WAC 388-825-210,
388-825-228, 388-825-230, 388-825-232, 388-825-234, 388-
825-236,388-825-238, 388-825-242, 388-825-248, 388-825-
252, 388-825-253 (new) and 388-825-254; and related rules
as appropriate.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 71A.12.030, 71A.12.120.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Implementation of CARE
(comprehensive assessment reporting evaluation) for chil-

WSR 04-12-092

dren being assessed or reassessed for Medicaid personal care
(MPC) requires that rules governing family support services
be revised to be consistent with MPC and CARE rules in
chapters 388-71 and 388-72A WAC. These revisions must
be in place by the September 1, 2004, implementation date of
CARE rules governing children to prevent duplication of ser-
vices between MPC and family support and ensure compli-
ance with first use of Medicaid and misuse of respite care and
MPC for childcare.

Many children receiving personal care services through
MPC also receive services through the family support pro-
gram. Revised rules governing MPC and CARE will clearly
differentiate personal care from respite care and childcare. It
is necessary that the department clarify the family support
program rules to differentiate between personal care from
respite care; delete Medicaid personal care and CAP (com-
munity alternatives program) waiver as family support ser-
vices; clarify the purpose of family support, definitions of
services, and limitations of services consistent with rules
governing personal care.

Process for Developing New Rule: At a later date, the
department will file a proposed rule and proposed rule-mak-
ing notice for publication in the state register, invite public
comments and hold a public hearing. The proposal will be
sent to everyone on the mailing list to receive rule-making
notices on this subject, and to anyone who requests the pro-
posal.

If you want to be added to the mailing list, or want infor-
mation about the development of this rule, please contact the
persons listed below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Shirley Everard, Division of Develop-
mental Disabilities, P.O. Box 45310, Olympia, WA 98505-
5310, phone (360) 902-8448, fax (360) 902-8482, e-mail
everash @dshs.wa.gov; or Linda Gil, Division of Develop-
mental Disabilities, P.O. Box 45310, Olympia, WA 98505-
5310, phone (360) 902-8440, fax (360) 902-8482, e-mail
gill@dshs.wa.gov.

June 1, 2004

Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

WSR 04-12-092
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed June 2, 2004, 11:04 a.m.]

Subject of Possible Rule Making: The department will
amend all necessary sections in Title 388 WAC to implement
annual adjustments to standards for WASHCAP (Washing-
ton combined application program) and the Washington
Basic Food program. Changes include updates to the follow-
ing standards for federal fiscal year 2005: Income standard,
maximum allotment, maximum shelter deduction standard,
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standard deduction, standard utility allowances, WASHCAP
shelter cost standard, and WASHCAP opt-out standard.

These changes will include but are not limited to amend-
ments to WAC 388-450-0185 Does the department count all
of my income to determine my eligibility and benefits for
Basic Food?, 388-450-0190 How does the department figure
my shelter cost income deduction for Basic Food?, 388-450-
0195 Utility allowances for Basic Food programs, 388-478-
0060 What are the income limits and maximum benefit
amounts for Basic Food?, 388-492-0040 Can I choose
whether I get WASHCAP food benefits or Basic Food bene-
fits?, and 388-492-0070 How are my WASHCAP benefits
calculated?

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.04.050, 74.04.500, 74.04.510 and 74.08.-
090; 7 C.F.R. 273.9 (d)(6).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: These standards are required
by federal regulations and approved department waivers.
These standards must be adjusted annually in order to deter-
mine a client's eligibility and benefit level for WASHCAP or
the Washington Basic Food program.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The United States Department of Agriculture, Food and
Nutrition Service (FNS) annually adjusts income and pay-
ment standards, the standard deduction, and maximum shel-
ter deductions for the upcoming federal fiscal year. FNS also
requires that the department adjust the food stamp utility
allowance and WASHCAP standards on an annual basis.
DSHS adopts the new FNS standards into administrative rule.
The department adjusts WASHCAP standards as required
under the department's approved waiver based on changes to
the consumer price index. The department determines the
basic food standard utility allowance by applying the con-
sumer price index to a utility market basket survey and adopt-
ing the new amounts under administrative rule.

Process for Developing New Rule: DSHS welcomes the
public to take part in developing the rules. Anyone interested
should contact the staff person identified below. At a later
date, DSHS will file proposed rules with the Office of the
Code Reviser with a notice of proposed rule making. A copy
of the proposal will be sent to everyone on the mailing list
and to anyone who requests a copy.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting John Camp, Policy Analyst, Division
of Employment and Assistance Programs, Lacey Govern-
ment Center, P.O. Box 45470, Olympia, WA 98504-4570,
phone (360) 413-3232, fax (360) 413-3493, e-mail CAMPJX
@DSHS.WA.GOV.

May 27, 2004
Brian H. Lindgren, Manager

Rules and Policies Assistance Unit

Preproposal
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WSR 04-12-093
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
(Filed June 2, 2004, 11:05 a.m.]

Subject of Possible Rule Making: Reimbursement of
bariatric surgery, chapters 388-531 and 388-550 WAC and
other related sections of WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.08.090 and 74.09.520.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Recent studies of gastric
bypass surgeries in Washington show an increased likelihood
of complications. Specifically for Medical Assistance
Administration (MAA) clients following gastric bypass sur-
gery, recent statistics show a 2.1% in-hospital mortality rate
(compared to 0.9% for all other patients in Washington state)
and a 3.6% thirty day mortality rate following the surgery
(compared to 1.7% in all other Washington state patients).
The mortality rates for MAA clients in both instances are
more than double that of other patients. The national mortal-
ity rate from peer-reviewed literature for gastric bypass sur-
gery is between 0% and 1%.

Because evidence shows that surgeon experience and
competence is one of the most important factors in predicting
the likelihood of complications, rules are needed to establish
standards for selection of surgeons and hospitals performing
gastric bypass surgery for MAA clients. Rules are also
needed to establish criteria and pre- and post-operative
requirements for clients that would further prevent the likeli-
hood of complications.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The Department of Health will be involved in the rule-
making process through external review.

Process for Developing New Rule: The department
invites the interested public to review and provide input on
the draft language of the rule. Draft material and information
about how to participate may be obtained from the depart-
ment representative listed below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Wendy Boedigheimer, MAA Rules
Program Manager, P.O. Box 45533, Olympia, WA 98504-
5533, phone (360) 725-1306, fax (360) 586-9727, e-mail
boediwl@dshs.wa.gov, TDD 1-800-848-5429.

May 27, 2004
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit
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WSR 04-12-094
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed June 2, 2004, 11:06 a.m.]

Subject of Possible Rule Making: Chapter 388-532
WAC, Family planning/family planning only/TAKE
CHARGE.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.08.090, 74.09.520, and 74.09.800.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Revisions to current rule are
needed to clarify the language regarding reproductive health
and to clarify the differences between family planning, fam-
ily planning only, and the TAKE CHARGE program to
assure they are congruent, clear, and concise.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: The department
invites the interested public to review and provide input on
the draft language of this rule. Draft material and informa-
tion about how to participate may be obtained from the
department representative listed below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Wendy Boedigheimer, MAA Rules
Program Manager, P.O. Box 45533, Olympia, WA 98504-
5533, phone (360) 725-1306, fax (360) 586-9727, e-mail
boediwl@dshs.wa.gov, TDD 1-800-848-5429.

May 27, 2004
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

WSR 04-12-095
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
{Filed June 2, 2004, 11:07 a.m.]

Subject of Possible Rule Making: Amending WAC 388-
97-017 Nursing homes—Discrimination prohibited, and
other related sections.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 18.51.070 and 74.42.620.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The purpose of amending
this rule is to be consistent with recently passed legislation
SSB 6466 (chapter 34, Laws of 2004) - an act regarding the
admission of residents to nursing facilities.

Process for Developing New Rule: DSHS welcomes the
public to take part in developing the rules. Anyone interested
in participating should contact the staff person indicated
below. At a later date, DSHS will file the proposed rule with
the Office of the Code Reviser with a notice of proposed rule

WSR 04-12-096

making, and send the proposal to everyone currently on the
mailing list and anyone else who requests a copy.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Lisa NH Yanagida, Program Manager,
640 Woodland Square Loop S.E., P.O. Box 45600, Olympia,
WA 98504-5600, phone (360) 725-2589, 1-800-422-3263,
fax (360) 438-7903, TTY (360) 493-2637, e-mail yanagin2
@dshs.wa.gov.

May 27, 2004

Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

WSR 04-12-096
PREPROPOSAL STATEMENT OF INQUIRY

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Economic Services Administration)
[Filed June 2, 2004, 11:08 a.m.]

Subject of Possible Rule Making: The Division of
Employment and Assistance Programs will amend WAC
388-400-0005 Who is eligible for temporary assistance for
needy families (TANF)?

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.04.050, 74.04.055, 74.04.057, and 74.08-
090.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Current WAC does not make
clear that every TANF assistance unit must contain either an
"eligible child" or a pregnant woman, although such a rule
informally governs current practice. As a result, the depart-
ment is losing fair hearings in which this practice is chal-
lenged. In addition, there is need for clarification regarding
eligibility for state versus tribal TANF.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: DSHS welcomes the
public to take part in developing the rules. Anyone interested
should contact the staff person identified below. At a later
date, DSHS will file [the] proposed [rule] with the Office of
the Code Reviser with a notice of proposed rule making. A
copy of the proposal will be sent to everyone on the mailing
list and to anyone who requests a copy.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Tom Berry, Division of Employment
and Assistance Programs, Lacey Government Center, P.O.
Box 45470, Olympia, WA 98504-5470, phone (360) 413-
3102, fax (360) 413-3493, e-mail berrytj @dshs.wa.gov.

May 27, 2004
Brian H. Lindgren, Manager

Rules and Policies Assistance Unit

Preproposal
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WSR 04-12-097
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF

SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed June 2, 2004, 11:09 a.m.}

Subject of Possible Rule Making: The Division of
Employment and Assistance programs will amend WAC
388-473-0010 General provisions for ongoing additional
requirements.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.09.530 and 74.08.090.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The change is needed to
extend the eligibility period for ongoing additional require-
ments for SSI recipients to up to twenty-four months.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: DSHS welcomes the
public to take part in developing the rules. Anyone interested
should contact the staff person identified below. At a later
date, DSHS will file the proposed rule with the Office of the
Code Reviser with a notice of proposed rule making. A copy
of the proposal will be sent to everyone on the mailing list
and to anyone who requests a copy.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Lorri Gagnon, Program Manager,
Division of Employment and Assistance Programs, Lacey
Government Center, P.O. Box 45470, Olympia, WA 98504-
5470, phone (360) 413-3072, fax (360) 413-3493, e-mail
gagnola@dshs.wa.gov.

May 27, 2004
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

WSR 04-12-098
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed June 2, 2004, 11:10 a.m.}

Subject of Possible Rule Making: WAC 388-416-0035
Medicare savings program certification periods, amends the
rule to meet the department’s clear and concise rule-writing
requirement and to reflect a name change for one of the
Medicare savings program (MSP) eligibility categories.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.04.050, 74.04.057, 74.08.090 and
74.09.530; 42 U.S.C. 1396a (a) (Section 1902 (n)(2) of the
Social Security Act).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: This WAC needs to be
revised to reflect a name change for the expanded specified
low-income Medicare beneficiary (ESLMB to qualified indi-

Preproposal
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vidual (QI-1) and to present certification periods for MSP in
a clear and concise manner.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: United States Department of Health and Human Ser-
vices (DHHS). The department coordinates with DHHS to
make rules consistent with requirements in the state plan for
Medical Assistance.

Process for Developing New Rule: The department
invites the interest public to review and provide input on the
draft language of this rule. Draft material and information
about how to participate may be obtained from the depart-
ment representative listed below. The department will dis-
tribute draft material for an internal and external review pro-
cess. All comments are taken into consideration before issu-
ance of the proposed and final rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Carole McRae, Program Manager,
P.O. Box 45534, Olympia, WA 98504-5534, phone (360)
725-1250, fax (360) 664-0910, e-mail mcraeca@dshs.wa.
gov, TDD 1-800-848-5429.

May 27,2004
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

WSR 04-12-104
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF EDUCATION
[Filed June 2, 2004, 11:16 a.m.}

Subject of Possible Rule Making: Chapter 180-97
WAC, Excellence in teacher preparation award.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.625.380.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To do one or more of the fol-
lowing, as deemed appropriate: Make technical adjustments,
clarify existing provisions, repeal unnecessary wording,
repeal provisions unsupported by rule-making authority, or
provide greater flexibility or discretion to persons or entities
subject to the rules.

Process for Developing New Rule: Negotiated rule
making; and early solicitation of public comments and rec-
ommendations respecting new, amended or repealed rules,
and consideration of the comments and recommendations in
the course of drafting rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by sending written comments to Rules Coordinator,
State Board of Education, Office of Superintendent of Public
Instruction, P.O. Box 47200, Olympia, WA 98504-7200, fax
(360) 586-2357, TTY (360) 664-3631. For telephone assis-
tance contact Larry Davis at (360) 725-6024.

May 28, 2004
Larry Davis
Executive Director
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WSR 04-12-105
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF EDUCATION
[Filed June 2, 2004, 11:17 a.m.}

Subject of Possible Rule Making: Chapter 180-96
WAC, General educational development (GED) test.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.305.190.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To do one or more of the fol-
lowing, as deemed appropriate: Make technical adjustments,
clarify existing provisions, repeal unnecessary wording,
repeal provisions unsupported by rule-making authority, or
provide greater flexibility or discretion to persons or entities
subject to the rules.

" Process for Developing New Rule: Negotiated rule
making; and early solicitation of public comments and rec-
ommendations respecting new, amended or repealed rules,
and consideration of the comments and recommendations in
the course of drafting rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by sending written comments to Rules Coordinator,
State Board of Education, Office of Superintendent of Public
Instruction, P.O. Box 47200, Olympia, WA 98504-7200, fax
(360) 586-2357, TTY (360) 664-3631. For telephone assis-
tance contact Larry Davis at (360) 725-6024.

May 28, 2004
Larry Davis
Executive Director

WSR 04-12-106
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF EDUCATION
[Filed June 2, 2004, 11:18 a.m.]

Subject of Possible Rule Making:
WAC, Education centers.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.205.050.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To do one or more of the fol-
lowing, as deemed appropriate: Make technical adjustments,
clarify existing provisions, repeal unnecessary wording,
repeal provisions unsupported by rule-making authority, or
provide greater flexibility or discretion to persons or entities
subject to the rules.

Process for Developing New Rule: Negotiated rule
making; and early solicitation of public comments and rec-
ommendations respecting new, amended or repealed rules,
and consideration of the comments and recommendations in
the course of drafting rules.

"Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by sending written comments to Rules Coordinator,
State Board of Education, Office of Superintendent of Public
Instruction, P.O. Box 47200, Olympia, WA 98504-7200, fax

Chapter 180-95

WSR 04-12-108

(360) 586-2357, TTY (360) 664-3631. For telephone assis-

. tance contact Larry Davis at (360) 725-6024.

May 28, 2004
Larry Davis
Executive Director

WSR 04-12-107
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF EDUCATION
[Filed June 2, 2004, 11:19 a.m.]

Subject of Possible Rule Making:
WAC, Private schools.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.195.040 and 28A.225.010.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To do one or more of the fol-
lowing, as deemed appropriate: Make technical adjustments,
clarify existing provisions, repeal unnecessary wording,
repeal provisions unsupported by rule-making authority, or
provide greater flexibility or discretion to persons or entities
subject to the rules.

Process for Developing New Rule:
making; and early solicitation of public comments and rec-
ommendations respecting new, amended or repealed rules,
and consideration of the comments and recommendations in
the course of drafting rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by sending written comments to Rules Coordinator,
State Board of Education, Office of Superintendent of Public
Instruction, P.O. Box 47200, Olympia, WA 98504-7200, fax

Chapter 180-90

(360) 586-2357, TTY (360) 664-3631. For telephone assis- .

tance contact Larry Davis at (360) 725-6024.
May 28, 2004
Larry Davis
Executive Director

WSR 04-12-108
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF EDUCATION
[Filed June 2, 2004, 11:20 a.m.}

Subject of Possible Rule Making: Chapters 180-50, 180-
52, 180-55, and 180-56 WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.305.130 (5), (6), (8), and (9).

Reasons Why Rules on this Subject may be Needed and
‘What They Might Accomplish: To do one or more of the fol-
lowing, as deemed appropriate: Make technical adjustments,
clarify existing provisions, repeal unnecessary wording,
repeal provisions unsupported by rule-making authority, or
provide greater flexibility or discretion to persons or entities
subject to the rules.

Process for Developing New Rule: Negotiated rule
making; and early solicitation of public comments and rec-

Preproposal
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ommendations respecting new, amended or repealed rules,
and consideration of the comments and recommendations in
the course of drafting rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by sending written comments to Rules Coordinator,
State Board of Education, Office of Superintendent of Public
Instruction, P.O. Box 47200, Olympia, WA 98504-7200, fax
(360) 586-2357, TTY (360) 664-3631. For telephone assis-
tance contact Larry Davis at (360) 725-6024.

May 28, 2004
Larry Davis
Executive Director

. WSR 04-12-109
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF EDUCATION
[Filed June 2, 2004, 11:21 a.m.]

Subject of Possible Rule Making:
WAC, Teachers' responsibilities.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.305.130 and 28A.600.010.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To do one or more of the fol-
lowing, as deemed appropriate: Make technical adjustments,
clarify existing provisions, repeal unnecessary wording,
repeal provisions unsupported by rule-making authority, or
provide greater flexibility or discretion to persons or entities
subject to the rules.

Process for Developing New Rule: Negotiated rule
making; and early solicitation of public comments and rec-
ommendations respecting new, amended or repealed rules,
and consideration of the comments and recommendations in
the course of drafting rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by sending written commments to Rules Coordinator,
State Board of Education, Office of Superintendent of Public
Instruction, P.O. Box 47200, Olympia, WA 98504-7200, fax
(360) 586-2357, TTY (360) 664-3631. For telephone assis-
tance contact Larry Davis at (360) 725-6024.

May 28, 2004
Larry Davis
Executive Director

Chapter 180-44

WSR 04-12-110
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF EDUCATION
[Filed June 2, 2004, 11:22 a.m.}

Subject of Possible Rule Making: Chapters 180-37, 180-
38, 180-39, 180-40, 180-41, and 180-43 WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.155.060, [28A.]210.160, [28A.]225.160,
28A.305.160, 28A.600.200, 28A.305.130(11).

Preproposal

Washington State Register, Issue 04-12

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To do one or more of the fol-
lowing, as deemed appropriate: Make technical adjustments,
clarify existing provisions, repeal unnecessary wording,
repeal provisions unsupported by rule-making authority, or
provide greater flexibility or discretion to persons or entities
subject to the rules.

Process for Developing New Rule: Negotiated rule
making; and early solicitation of public comments and rec-
ommendations respecting new, amended or repealed rules,
and consideration of the comments and recommendations in
the course of drafting rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by sending written comments to Rules Coordinator,
State Board of Education, Office of Superintendent of Public
Instruction, P.O. Box 47200, Olympia, WA 98504-7200, fax
(360) 586-2357, TTY (360) 664-3631. For telephone assis-
tance contact Larry Davis at (360) 725-6024.

May 28, 2004
Larry Davis
Executive Director

WSR 04-12-111
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF EDUCATION
[Filed June 2, 2004, 11:23 a.m.]

Subject of Possible Rule Making: Chapters 180-25, 180-
26, 180-27, 180-29, 180-31, 180-32, 180-33, 180-34, and
180-36 WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.525.020, 28A.335.120, and 28A.335.-
100.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To do one or more of the fol-
lowing, as deemed appropriate: Make technical adjustments,
clarify existing provisions, repeal unnecessary wording,
repeal provisions unsupported by rule-making authority, or
provide greater flexibility or discretion to persons or entities
subject to the rules.

Process for Developing New Rule: Negotiated rule
making; and early solicitation of public comments and rec-
ommendations respecting new, amended or repealed rules,
and consideration of the comments and recommendations in
the course of drafting rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by sending written comments to Rules Coordinator,
State Board of Education, Office of Superintendent of Public
Instruction, P.O. Box 47200, Olympia, WA 98504-7200, fax
(360) 586-2357, TTY (360) 664-3631. For telephone assis-
tance contact Larry Davis at (360) 725-6024.

May 28, 2004
Larry Davis
Executive Director
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WSR 04-12-112
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF EDUCATION
[Filed June 2, 2004, 11:24 a.m.]

Subject of Possible Rule Making: Chapters 180-22 and
180-24 WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.310.020, 28A.310.080, 28A.305.130
(10),28A.315.015 (2)(e), 28A.315.175, and 28A.315.195(4).

Reasons Why Rules on this Subject may be Needed and
‘What They Might Accomplish: To do one or more of the fol-
lowing, as deemed appropriate: Make technical adjustments,
clarify existing provisions, repeal unnecessary wording,
repeal provisions unsupported by rule-making authority, or
provide greater flexibility or discretion to persons or entities
subject to the rules.

Process for Developing New Rule: Negotiated rule
making; and early solicitation of public comments and rec-
ommendations respecting new, amended or repealed rules,
and consideration of the comments and recommendations in
the course of drafting rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by sending written comments to Rules Coordinator,
State Board of Education, Office of Superintendent of Public
Instruction, P.O. Box 47200, Olympia, WA 98504-7200, fax

(360) 586-2357, TTY (360) 664-3631. For telephone assis-

tance contact Larry Davis at (360) 725-6024.
May 28, 2004
Larry Davis
Executive Director

WSR 04-12-113
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF EDUCATION
[Filed June 2, 2004, 11:25 a.m.]

Subject of Possible Rule Making:
WAC, School bus driver qualifications.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.160.210.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To do one or more of the fol-
lowing, as deemed appropriate: Make technical adjustments,
clarify existing provisions, repeal unnecessary wording,
repeal provisions unsupported by rule-making authority, or
provide greater flexibility or discretion to persons or entities
subject to the rules.

Process for Developing New Rule: Negotiated rule
making; and early solicitation of public comments and rec-
ommendations respecting new, amended or repealed rules,
and consideration of the comments and recommendations in
the course of drafting rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by sending written comments to Rules Coordinator,
State Board of Education, Office of Superintendent of Public
Instruction, P.O. Box 47200, Olympia, WA 98504-7200, fax

Chapter 180-20

WSR 04-12-115

(360) 586-2357, TTY (360) 664-3631. For telephone assis-
tance contact Larry Davis at (360) 725-6024.

May 28, 2004

Larry Davis

Executive Director

WSR 04-12-114
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF EDUCATION
[Filed June 2, 2004, 11:26 a.m.]

Subject of Possible Rule Making: Chapters 180-16 and
180-18 WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.150.220(4), 28A.304.140, and
28A.655.180(1).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To do one or more of the fol-
lowing, as deemed appropriate: Make technical adjustments,
clarify existing provisions, repeal unnecessary wording,
repeal provisions unsupported by rule-making authority, or
provide greater flexibility or discretion to persons or entities
subject to the rules.

Process for Developing New Rule: Negotiated rule
making; and early solicitation of public comments and rec-
ommendations respecting new, amended or repealed rules,
and consideration of the comments and recommendations in
the course of drafting rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by sending written comments to Rules Coordinator,
State Board of Education, Office of Superintendent of Public
Instruction, P.O. Box 47200, Olympia, WA 98504-7200, fax
(360) 586-2357, TTY (360) 664-3631. For telephone assis-
tance contact Larry Davis at (360) 725-6024.

May 28, 2004
Larry Davis
Executive Director

WSR 04-12-115
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF EDUCATION
[Filed June 2, 2004, 11:27 a.m.]

Subject of Possible Rule Making: Chapters 180-08 and
180-10 WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 34.05.220, 28A.305.120, 28A.04.120 recodi-
fied as RCW 28A.305.130, 42.17.010, 42.17.020, and
42.17.250 through [42.17.]340.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To do one or more of the fol-

_ lowing, as deemed appropriate: Make technical adjustments,

clarify existing provisions, repeal unnecessary wording,
repeal provisions unsupported by rule-making authority, or

Preproposal
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provide greater flexibility or discretion to persons or entities
subject to the rules.

Process for Developing New Rule: Negotiated rule
making; and early solicitation of public comments and rec-
ommendations respecting new, amended or repealed rules,
and consideration of the comments and recommendations in
the course of drafting rules. A

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by sending written comments to Rules Coordinator,
State Board of Education, Office of Superintendent of Public
Instruction, P.O. Box 47200, Olympia, WA 98504-7200, fax
(360) 586-2357, TTY (360) 664-3631. For telephone assis-
tance contact Larry Davis at (360) 725-6024.

May 28, 2004
Larry Davis
Executive Director

WSR 04-12-116
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF EDUCATION
[Filed June 2, 2004, 11:28 a.m.]

Subject of Possible Rule Making: WAC 180-27-120
Costs to be financed entirely with school district funds.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.525.020.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To do one or more of the fol-
lowing, as deemed appropriate: Make technical adjustments,
clarify existing provisions, repeal unnecessary wording,
repeal provisions unsupported by rule-making authority, or
provide greater flexibility or discretion to persons or entities
subject to the rules.

Process for Developing New Rule: Negotiated rule
making; and early solicitation of public comments and rec-
ommendations respecting new, amended or repealed rules,
and consideration of the comments and recommendations in
the course of drafting rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by sending written comments to Rules Coordinator,
State Board of Education, Office of Superintendent of Public
Instruction, P.O. Box 47200, Olympia, WA 98504-7200, fax
(360) 586-2357, TTY (360) 664-3631. For telephone assis-
tance contact Larry Davis at (360) 725-6024.

' o May 28, 2004
Larry Davis
Executive Director

Preproposal

Washington State Register, Issue 04-12

WSR 04-12-119
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF HEALTH
[Filed June 2, 2004, 11:32 a.m.]

Subject of Possible Rule Making: WAC 246-101-015,
246-101-101, 246-101-201, and 246-101-301, notifiable con-
ditions. The board is considering moving conditions that
have been notifiable for a limited time to permanently notifi-
able status.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 43.20.050 and 70.28.010.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Amending these rules will
allow the continued collection of data on conditions for
which reporting requirements are currently scheduled to
expire in August 2004. The information gathered through the
notifiable conditions system enables health departments to
identify trends, and target prevention and intervention efforts
for individuals diagnosed with the conditions.

Other Federal and State Agencies that Regulate this Sub-
Ject and the Process Coordinating the Rule with These Agen-
cies: The Department of Health is responsible for collecting
data from health care providers, facilities, and local health
jurisdictions. The department and board will work together
in drafting the rule.

Process for Developing New Rule: Agency study; and
collaborative rule development.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Michelle Davis, Regulatory Affairs
Manager, Department of Health, P.O. Box 47890, Olympia,
WA 98504-7890, michelle.davis@doh.wa.gov; or Candi
Wines, Health Policy Advisor, State Board of Health, P.O.
Box 47990, Olympia, WA 98504-7990, candi.wines @doh.
wa.gov.

June 2, 2004
Craig McLaughlin
Acting Executive Director

WSR 04-12-120
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF HEALTH
(Board of Denturists)

[Filed June 2, 2004, 11:33 a.m.]

Subject of Possible Rule Making: The Board of Dentur-
ists is considering developing continuing competency stan-
dards for denturists, WAC 246-812-XXX Continued compe-
tency.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 18.30.065(4).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The current statute requires
the adoption of rules implementing a continuing competency
program. The rules are to be adopted in agreement with the
secretary. The objectives will be to deliver the highest possi-
ble quality professional care and keep the professional
abreast of current developments in the field of denturism.
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The proposed rules will help the denturist stay current with
technology and improve the practice of the denturist.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Collaborative rule
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Vicki Brown, Department of Health,
Board of Denturists, P.O. Box 47868, Olympia, WA 98504-
7868, phone (360) 236-4865, fax (360) 664-9077.

April 27, 2004
Michael Gillispie, Chair
Board of Denturists

WSR 04-12-121
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF HEALTH
[Filed June 2, 2004, 11:35 a.m.]

Subject of Possible Rule Making: Retired provider mal-
practice program, identify practice settings providers may
work and set minimum hours a provider must work in order
to obtain malpractice insurance. A new chapter in Title 246
WAC will be created for the retired provider malpractice pro-
gram.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 43.70.460 and [43.70.]470.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: In the 2004 legislative ses-
sion, the retired provider malpractice program was expanded
and additional resources were allotted to triple the number of
providers in the program. The law states that the department
may establish other practice settings and conditions of partic-
ipation. In order to maximize resources and place as many
providers in the community as possible, rules need to be
established.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Collaborative pro-
cess.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Public meetings will be held. Interested individuals
may contact Diana Ehri at (360) 236-2813. Written questions
or comments can be sent to P.O. Box 47834, Olympia, WA
98504-7834, or fax (360) 664-9273.

May 27, 2004

M. C. Selecky

Secretary

(1]

WSR 04-12-128

WSR 04-12-128
PREPROPOSAL STATEMENT OF INQUIRY
LIQUOR CONTROL BOARD
[Filed June 2, 2004, 11:45 a.m.]

Subject of Possible Rule Making: Chapter 314-19
WAC, Beer and wine tax reporting and payment require-
ments.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 66.08.030, 66.24.210, 66.24.230, 66.24.290,
66.24.305, 66.24.270, 66.24.215, 66.24.580, 66.24.206.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Changes to chapter 314-19
WAC are needed to:

*  Clarify language in the rules, and in some places add
more detail, for issues that cause confusion for cus-
tomers.

* Implement SSB 6655, passed during the 2004 legis-
lative session, which will take effect on January 1,
2005. The law change will allow an authorized rep-
resentative of an out-of-state brewery or winery to
ship beer and wine into Washington state for resale.
Currently only the actual brewery or winery may
ship beer or wine into Washington for resale. The
law will require persons who ship foreign-produced
beer or wine into Washington for resale to get a cer-
tificate of approval license, just like suppliers of
United States product.

Process for Developing New Rule: Input from retail lic-
ensees, local governments, and other interested parties will
be obtained through series of notices and at least one public
hearing.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Teresa Berntsen, Rules Coordinator,
P.O. Box 43080, Olympia, WA 98504-3080, (360) 664-1648,
fax (360) 704-4921, e-mail teb@liq.wa.gov.

June 2, 2004
Merritt D. Long
Chairman
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WSR 04-10-114
PROPOSED RULES
EMPLOYMENT SECURITY DEPARTMENT
[Filed May 5, 2004, 11:42 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
14-140.

Title of Rule: Unemployment insurance rules related to
an individual's eligibility for benefits, job search require-
ments, job search monitoring provisions, penalties, overpay-
ments, and the calculation of maximum benefits payable.

Purpose: Chapter 4, Laws of 2003 2nd sp.s. (2ESB
6097) made substantive revisions to the unemployment insur-
ance program. The proposed rules are intended to clarify the
requirements of that legislation, define terms, and revise
existing rules consistent with the amended statutes.

Statutory Authority for Adoption: RCW 50.12.010,
50.12.040, and 50.12.042.

Statute Being Implemented: Chapter 4, Laws of 2003
2nd sp.s. (2ESB 6097).

Summary: Amends rules to clarify eligibility require-
ments for individuals with unemployment claims effective
prior to January 4, 2004, or January 4, 2004, and later. Rules
amended and adopted pertain to appeals, job separations, def-
initions of terms, notices to employers and claimants, report-
ing requirements, job search requirements, assessment and
collection of overpayments, claimant penalties, and calcula-
tion of benefit amounts.

Reasons Supporting Proposal: To provide clarity for
employers, claimants, and staff regarding how the changes in
the unemployment insurance benefits program will be admin-
istered, and to replace obsolete rules with language consistent
with the amended statutes.

Name of Agency Personnel Responsible for Drafting:
Juanita Myers, 212 Maple Park, Olympia, (360) 902-9665;
Implementation and Enforcement: Annette Copeland, 212
Maple Park, Olympia, (360) 902-9303.

Name of Proponent: Employment Security Department,
governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Rules in Title 192 WAC are amended or adopted to
conform to 2ESB 6097, passed by the 2003 legislature. The
legislation made substantive changes in the laws governing
eligibility for unemployment benefits, the calculation of ben-
efits, job search requirements, and penalties and requalifica-
tion requirements for claimants. The rules clarify that the
maximum benefits payable on a claim will be permanently
reduced to twenty-six times the weekly benefit (from thirty)
when the unemployment rate reaches 6.8% or below. The
rules further clarify the conditions under which an individual
will be determined to have left work voluntarily without good
cause or have been discharged for work-related misconduct,
and the disqualification periods for such individuals. Rules
regarding gross misconduct are adopted.

The job search requirements under the new law are clar-
ified. Policies regarding excused absences from job search
review interviews are established, as well as the penalties for
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failure to participate in a job search review interview when
directed.

Overpayment regulations are updated to be consistent
with the new law, and the provision that benefits paid to an
individual discharged for misconduct are recoverable and
repayment cannot be waived.

The changes to the law and regulations will result in
fewer individuals qualifying for unemployment benefits, and
those who do qualify will be eligible for fewer benefits. This
should result in reduced costs to employers.

Proposal Changes the Following Existing Rules: Exist-
ing job separation and job search rules are revised to clarify
that certain requirements apply only to individuals whose
claim is effective prior to January 4, 2004. Certain job sepa-
ration rules are revised to comply with the new voluntary quit
and misconduct sections of 2ESB 6097. Other sections
amended simply revise statutory or regulatory citations or
references.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The rules will not
impose more than minor costs on businesses in an industry or
on small businesses in particular. Any costs associated with
the changes to the unemployment insurance benefits program
result from the legislation, not from the regulations imple-
menting the legislative changes.

RCW 34.05.328 applies to this rule adoption. The rules
substantively change existing rules and, as provided in 2ESB
6097, establish qualifications and requirements related to the
receipt of unemployment benefits. A copy of the preliminary
cost benefit analysis is available from Juanita Myers, Unem-
ployment Insurance Rules Coordinator, at (360) 902-9665 or
jmyers @esd.wa.gov.

Hearing Location: Employment Security Department,
Maple Leaf Conference Room, 2nd Floor, 212 Maple Park

- Drive, Olympia, WA, on July 14, 2004, at 2:30 p.m.

Assistance for Persons with Disabilities: Contact Mary
Mendoza by July 13, 2004, TDD (360) 902-9589 or (360)
902-9281.

Submit Written Comments to: Larry Oline, Acting
Rules Coordinator, Employment Security Department, P.O.
Box 9046, Olympia, WA 98506, fax (360) 438-3226, by July
13,2004.

Date of Intended Adoption: July 23, 2004.

May 5, 2004

Annette Copeland

for Dr. Sylvia P. Mundy
Commissioner

AMENDATORY SECTION (Amending WSR 89-20-064,
filed 10/4/89, effective 10/9/89)

WAC 192-04-040 Interested parties. In all cases adju-
dicated under Title 50 RCW the employment security depart-
ment is an interested party. Other interested parties are

(1) Benefit appeals. The claimant and any employer enti-
tled to notice under WAC 192-130-060((32-320)) or defined
as an interested employer in WAC 192-28-125, in cases
involving the payment or recovery of benefits, including but
not limited to the entitlement to, eligibility for or qualifica-
tion for waiting period credit or benefits.

Proposed
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(2) Tax appeals. Employers whose contributions, experi-
ence rating, benefit charges, or rate of contribution are
affected by:

(a) An assessment for contributions;

(b) A denial of a claim for refund of contributions, inter-
est, penalties;

(c) A denial of a request for relief of benefit charges
made to their account; or

(d) Their determined or redetermined rate of contribu-
tion.

AMENDATORY SECTION (Amending WSR 89-24-030,
filed 11/30/89, effective 1/1/90)

WAC 192-04-050 Appeals—Petitions for hearing—
Right to notice. Notice of appeal or petition for hearing
rights shall be set forth on the face of, or as an attachment to,
each of the following:

(1) Redetermination of an initial monetary determina-
tion.

(2) Determination of allowance or denial of waiting
period credit or benefits.

(3) Redetermination of allowance or denial of waiting
period credit or benefits.

(4) An overpayment assessment or a denial of a request
for waiver of an overpayment.

(5) Order and notice of assessment of contributions,
interest, or penalties. )

(6) Denial of a claim for refund of contributions, interest,
or penalties.

(7) Denial of a request for relief of benefit charges made
to an employer's account.

(8) Denial of a redetermination or adjustment of an
employer's determined or redetermined rate of contribution.

(9) Denial of approval or extension of standby status.

(10) Denial of a request for commissioner approved
training or training benefits. ' '

(11) Notice to separating employer of liability for all
benefits paid on a claim as provided in RCW 50.29.021
2X(c).

AMENDATORY SECTION (Amending WSR 82-17-052,
filed 8/17/82)

WAC 192-16-009 ((Interpretativeregulations—))

Disqualification for leaving work voluntarily—Meaning
of good cause for claims with ective rior
January 4, 2004—RCW 50.20.050 (1) ((and-63})). (1) Gen-
eral rule. Except as provided in WAC 192-((36-6H))150-
050 and 192-((36-643))150-055, in order for an individual to
establish good cause within the meaning of RCW
50.20.050(1) for leaving work voluntarily it must be satisfac-
torily demonstrated:

(a) That he or she left work primarily because of a work
connected factor(s); and

(b) That said work connected factor(s) was (were) of
such a compelling nature as to cause a reasonably prudent
person to leave his or her employment; and

(c) That he or she first exhausted all reasonable alterna-
tives prior to termination: Provided, That the individual
asserting "good cause"” may establish in certain instances that

Proposed
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pursuit of the otherwise reasonable alternatives would have
been a futile act, thereby excusing the failure to exhaust such
reasonable alternatives.

(2) Exceptions. Notwithstanding the provisions of sub-
section (1) above, neither the distance of the work from the
individual's residence, if known at the time of hire nor any
other work factor which was generally known and present at
the time of hire will provide good cause for voluntarily leav-
ing work unless the individual demonstrates to the satisfac-
tion of the department:

(a) That the distance from the individual's residence at
time of hire is substantially greater than the distance custom-
arily traveled by workers in the individual's job classification
and labor market; or,

(b) That the related work connected circumstances have
s0 changed as to amount to a substantial involuntary deterio-
ration of the work factor; or

(c) That other work related circumstances would work an
unreasonable hardship on the individual if he or she were
required to continue in the employment.

(3) Definitions. For purposes of subsection (2) above:

(a) "Distance customarily traveled” means a distance
normally traveled by a significant portion of the work force in
the individual's job classification in the labor market area;

(b) "Generally known" means commonly known without
reference to specific cases or individuals; and

(c) "Individual's job classification” means the job classi-
fication in which the individual was working when the indi-
vidual voluntarily left work; and

(d) A "labor market" is the geographic area in which
those workers in the individual's job classification, living in
the vicinity of his or her residence, customarily work; and

(e) "Substantial involuntary deterioration” means an
actual and considerable worsening of the work factor outside
the control of the individual; and

(f) "Unreasonable hardship" means a result, not due to
the individual's voluntary action, that would cause a reason-
able person to leave that employment.

AMENDATORY_SECTION (Amending WSR 80-10-052,
filed 8/6/80)

WAC 192-16-015 ((Interpretative-regulations—))
Leaving work for marital or domestic reasons—RCW
50.20.050(((4)))(d). This regulation applies only to claims
with an effective date prior to January 4, 2004. (1) General

rule. An individual whose marital status or domestic respon-
sibilities-are the primary cause of his or her voluntarily leav-
ing employment shall be disqualified from benefits pursuant
to the terms of RCW 50.20.050((&9)) (1X(d). This rule
applies whether or not the individual took reasonable precau-
tions to preserve his or her employment. Domestic responsi-
bilities mean obligations or duties relating to the individual's
immediate family, and include the illness, disability, or death
of a member of the claimant's "immediate family" as defined
in WAC 192-((16-643))150-055.

(2) Exception. Notwithstanding the provisions of sub-
section (1) above, an individual who leaves employment
because of the illness, disability, or death of a member of his
or her immediate family as defined in WAC 192-((16-013))
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150-055 and who establishes good cause under RCW
50.20.050 ((36b))) (1X(b)(i1), will not be subject to disquali-
fication under RCW 50.20.050((¢h)) (1)(d): Provided, That
if such individual fails to establish good cause under RCW
50.20.050 (b)) (1)X(b)(ii), disqualification will be

imposed under RCW 50.20.050((4})) (1)(d) rather than

under RCW 50.20.050(1).

AMENDATORY SECTION (Amendmg WSR 82-17-052,
filed 8/17/82)

WAC 192-16-016 ((Interpretive-regulations—))Sat-
isfying disqualification under RCW 50.20.050(((4))1)(d)
when separation is for reasons of marital status and mar-
riage occurs after date of separation. This regulation
applies only to claims with an effective date prior to January
4,2004.

In Yamauchi v. Department of Employment Security, 96
Wn.2d 773 (1982), the Washington state supreme court held
that an individual who leaves work to be married and relocate
to a place outside of reasonable commuting distance and who
is not married at the time of the leaving does so for reasons of
marital status and should be disqualified from benefits pursu-
ant to RCW 50.20.050((¢4))) (1)(d) if there is a causal nexus
between the marital status and leaving work. However, the
court also ruled that an individual who so leaves work shall
not benefit from the lesser disqualification of RCW 50.20.-
050((¢4))) (1)X(d) prior to the date of the marriage and move.

(1) An individual who voluntarily leaves work to marry
and relocate to a place outside of reasonable commuting dis-
tance has left work for reasons of marital status pursuant to
RCW 50.20.050((&)) (1)(d) if there is a causal nexus
between the marriage and leaving work.

(2) Any individual who leaves work for reasons of mari-
tal status as described in subsection (1) above shall be granted
no credit toward satisfying the disqualification of benefits
under RCW 50.20.050((¢4))) (1)(d) described as the alternate
method of satisfying the disqualification in WAC ((392-16-
0172))) 192-150-090, for any week ending prior to marriage
or relocation, whichever is the latter.

NEW SECTION

"WAC 192-100-010 Reasonably prudent person
defined. A reasonably prudent person is an individual who
uses good judgment or common sense in handling practical
matters. The actions of a person exercising common sense in
a similar situation are the guide in determining whether an
individual's actions were reasonable.

NEW SECTION

WAC 192-100-020 Continued claim defined. (1) You
are a continued claim recipient if you:

(a) Are monetarily entitled to benefits; and

(b) Are nonmonetarily eligible for benefits; and

(c) Have received credit for your waiting week or pay-
ment of benefits for one or more weeks in your benefit year
and in the current continued claim series.

(2) Continued claim status will end following any com-
bination of four or more consecutive weeks for which you do
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not file a claim or during which you are not an unemployed
individual as defined in RCW 50.04.310.

NEW SECTION

WAC 192-100-030 Week defined. The term "week"
means a period of seven consecutive calendar days beginning
on Sunday at 12:01 a.m. and ending at midnight the following
Saturday.

NEW SECTION

WAC 192-100-035 Effective date of claim defined. As
provided in RCW 50.04.030, an unemployment claim will be
effective on the Sunday of the calendar week in which the
application for benefits is filed. This Sunday date is referred
to as the "effective date of claim" or "claim effective date."

NEW SECTION

WAC 192-110-200 Maximum benefits payable—
RCW 50.20.120 (1)(b). When the three-month seasonally
adjusted total unemployment rate reaches six and eight-tenths
percent or less, the maximum benefits payable on a claim will
be permanently reduced to 26 times an individual's weekly
benefit amount or one-third of the individual's base year
wages, whichever is less.

NEW SECTION

WAC 192-110-210 Claim cancellation. If you choose
to cancel a claim in order to refile with a new effective date,
any nonmonetary eligibility decision issued under the can-
celed claim will be null and void. A new decision will be
issued which addresses your eligibility for benefits based on
the effective date of your new claim.

NEW SECTION

WAC 192-120-050 Conditional payment of benefits.
(1) If you are a continued claim recipient and your eligibility
for benefits is questioned by the department, you will be con-
ditionally paid benefits without delay for any week(s) for
which you file a claim for benefits, until and unless you have
been provided adequate notice and an opportunity to be
heard.

(2) Conditional payments will not be made under the
conditions described in WAC 192-140-200 and 192-140-210.

NEW SECTION

WAC 192-130-060 Notice to employer. (1) Whenever
an individual files an initial application for unemployment
benefits, a notice will be mailed to:

(a) The claimant's last employer, and

(b) Any prior employer from whom the claimant has a
potentially disqualifying separation where there is insuffi-

- cient subsequent employment to purge a separation disquali-

fication. An individual will be presumed to have a poten-
tially disqualifying separation when:

Proposed
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(i) For claims with an effective date prior to January 4,
2004, it has been less than seven weeks or the individual has
not earned at least seven times his or her weekly benefit
amount since the job separation; or

(ii) For claims with an effective date January 4, 2004,
and later, it has been less than ten weeks or the individual has
not earned at least ten times his or her weekly benefit amount
since the job separation.

(2) Whenever an individual files an initial application for
unemployment benefits and a benefit year is established, a
notice will be mailed to all base year employers. This notice
to base year employers will include information on wages
reported and benefit charging related information and will
request an employer response if the wage information is
incorrect or if the employer wishes to request relief of benefit
charging.

(3) Whenever an individual files an initial application for
unemployment benefits, a notice will be mailed to any sepa-
rating employer as provided in WAC 192-320-075. This
notice will include information that the employer may be lia-
ble for all benefits paid on the claim as provided in RCW
50.29.021 (2)(c).

(4) Whenever an individual files an additional claim for
benefits (reopens an existing claim after subsequent employ-
ment), a notice will be mailed to the last employer reported
by the claimant and to any prior employer from who the
claimant has a potentially disqualifying separation who has
not previously been notified.

NEW SECTION

WAC 192-130-065 Mailing addresses for notice to
employer. Notices to employers required by RCW 50.20.150
and WAC 192-130-060 will be mailed as follows:

(1) The notice to the last employer of the claimant will be
mailed to the address provided by the claimant. However, an
alternative mailing address may be used in the following cir-
cumstances: :

(a) If the department has been notified that the employer
is represented for unemployment insurance purposes by an
employer representative or cost control firm, the notice to the
last employer may be mailed directly to that firm; or

(b) If an employer has notified the department that
unemployment claim notices should be mailed to a specified
address, the notice to the last employer may be mailed
directly to that address.

(2) The notice to any base year employer who has
reported wages to the department will be mailed to the
employer's mailing address of record provided by the
employer for tax purposes.

(3) The notice to any other employer from whom the
claimant has a potentially disqualifying separation (without
sufficient subsequent employment to purge a separation dis-
qualification) will be mailed to the address provided by the
claimant.

NEW SECTION

WAC 192-130-070 Mailing of eligibility determina-
tions—RCW 50.20.180. (1) An eligibility determination
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based on a job separation issue will be mailed to the follow-
ing:

(a) The last employer, if the claimant was separated from
employment for reasons other than lack of work;

(b) A previous employer from whom the claimant has a
potentially disqualifying separation as provided in WAC
192-130-060 if the claimant was separated from employment
for reasons other than lack of work;

(c) For claims with an effective date prior to January 4,
2004, to any employer since the beginning of the claimant's
base year who provides information that the claimant was
discharged for a felony or gross misdemeanor connected with
the work;

(d) For claims with an effective date of January 4, 2004
or later, to any employer since the beginning of the claimant's
base year who provides information that the claimant was
discharged for gross misconduct connected with the work, or
whose wage credits are deleted from the claimant's record as
a result of the claimant's gross misconduct.

(2) An eligibility determination based on an issue other
than a separation from employment will be mailed to an
employer if the employer provides relevant information relat-
ing to eligibility for a specific week.

NEW SECTION

WAC 192-130-080 Procedure—Separation issues.
(1) No decision on a separation issue (RCW 50.20.050,
50.20.060, RCW 50.20.066) will be issued until both parties
to the separation have had an opportunity to present informa-
tion and rebuttal, if necessary and appropriate, on the matters
at issue.

(2) If an employer does not respond within ten days to
the notice required by WAC 192-130-060, the department
may make a decision at that time based on available informa-
tion.

(3) If the department receives information from the
employer after the end of the ten day response period, but
before the decision has been made, the information provided
by the employer will be considered before making the deci-
sion if the information was mailed to the unemployment
claims telecenter identified on the notice.

(4) If the department receives information from the
employer after the end of the ten day period and within thirty
days following the mailing of a decision, the department will
consider that information for the purposes of a redetermina-
tion under RCW 50.20.160 or as an appeal of the decision.

(5) Any information received within thirty days of the
mailing of the notice required by WAC 192-130-060 may be
considered a request for relief of benefit charges under RCW
50.29.020 or RCW 50.29.021.

NEW SECTION

WAC 192-140-070 What happens if I do not establish
that I am able to or available for work? (1) If you report
that you were not able to work or not available for work in
any week or do not report whether you were able to work or
were available for work, and do not provide details regarding
your ability to or availability for work as requested, the
department will presume you are not able or not available for
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work and benefits will be denied under RCW 50.20.010
(1)(c).

This denial is for a definite period of time, which is the
week or weeks in which information on your ability to work
or availability for work is incomplete.

(2) If you provide information that indicates you are not
able to work or not available for work because of a circum-
stance that is expected to continue beyond the immediate
week or weeks claimed, and you do not provide information
regarding your ability to or availability for work, benefits will
be denied under RCW 50.20.010 (1)(c).

This denial is for an indefinite period of time. It will
begin with the first week claimed in which the circumstance
applies and continue until the circumstance no longer exists.

NEW SECTION

WAC 192-140-075 What happens if I do not demon-
strate that I am actively looking for work? (1) If you report
that you were not actively seeking work in any week or do not
report whether you made an active search for work and sub-
sequently fail to report complete job search details and other
information when requested, the department will presume
you are not actively seeking work and your benefits will be
denied under RCW 50.20.010 (1)(c).

(2) For the purpose of this section, "complete job search
details" includes those elements required under WAC 192-
180-015.

(3) This denial is for a definite period of time, which is
the week or weeks in which your job search information is
incomplete.

NEW SECTION

WAC 192-140-080 What happens if I do not comply
with a job search directive? (1) If you have been issued a
job search directive as provided in WAC 192-180-010, do not
report a job search that meets the requirements outlined in the
directive, and you do not provide additional job search infor-
mation as requested or you respond with information that
does not meet these requirements, the department will pre-
sume you are not actively seeking work as directed and ben-
efits will be denied under RCW 50.20.010 (1)(c).

(2) This denial is for a definite period of time, which is
the week or weeks in which your job search information does
not meet the specific requirements of the directive.

NEW SECTION

WAC 192-140-085 What happens if I do not respond
to a request for information regarding late claim(s)? (1) If
you file a claim late as defined in WAC 192-140-005 and do
not respond to a request for an explanation of why the claim
was filed late, the department will presume that the claim was
filed late without good cause and benefits will be denied
under RCW 50.20.010 (1)(b) and WAC 192-140-005.

(2) This denial is for a definite period of time, which is
the week or weeks that were filed late.
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NEW SECTION

WAC 192-140-090 What happens if I do not report
for reemployment services as provided in RCW 50.20.010
(1)(e)? The commissioner may direct you in writing to report
in person for reemployment services.

(1) Exceptions. You will not be required to participate in
reemployment services if you:

(a) Are a member in good standing of a full referral
union;

(b) Are attached to an employer as provided in WAC
192-180-005; or

(c) Within the previous year have completed, or are cur-
rently scheduled for or participating in, similar services.

(2) Minimum services. The services will consist of one
or more sessions which include, but are not limited to:

(a) Local labor market information;

(b) Available reemployment and training services;

(c) Successful job search attitudes;

(d) Self assessment of job skills and interests;

(e) Job interview techniques;

(D) The development of a resume or fact sheet; and

(g) The development of a plan for reemployment.

(3) Sanctions. If you have received a directive, and fail
to participate in reemployment services during a week, you
will be disqualified from benefits for that week unless justifi-
able cause is demonstrated.

(4) Justifiable cause. Justifiable cause for failure to par-
ticipate in reemployment services as directed will include
factors specific to you which would cause a reasonably pru-
dent person in similar circumstances to fail to participate.
Justifiable cause includes, but is not limited to:

(a) Your illness or disability or that of a member of your
immediate family;

(b) Your presence at a job interview scheduled with an
employer; or .

(c) Severe weather conditions precluding safe travel.

Reasons for absence may be verified. In all such cases,
your ability to or availability for work is in question.

NEW SECTION

WAC 192-140-100 What happens if I do not respond
to a request for information regarding a discharge from
work? (1) If you do not respond to a request for information
regarding a discharge from work or have not provided suffi-
cient information to identify or contact the employer, the
department will presume you were discharged for miscon-
duct connected with the work. For claims with an effective
date prior to January 4, 2004, benefits will be denied under
RCW 50.20.060. For claims with an effective date of Janu-
ary 4, 2004, and later, benefits will be denied under RCW
50.20.066. If you have provided the department with suffi-
cient information to contact the employer, benefits will not be
denied unless the employer establishes by a preponderance of
evidence that you were discharged for misconduct connected
with your work.

(2) This denial is for an indefinite period of time and will
continue until you meet the requalification provisions of
RCW 50.20.060 or RCW 50.20.066, as applicable.

Proposed
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NEW SECTION

WAC 192-140-120 What happens if I do not provide
information regarding attendance at school? (1) If you or
another party notifies the department that you are in school
and you do not respond to a request for information regarding
school attendance, the department will presume that you are
registered for academic instruction of 12 or more credit hours

"and have a limited attachment to the labor market, and are not

available for work. Benefits will be denied under RCW
50.20.095 and RCW 50.20.010 (1)(c).

(2) This denial of benefits is indefinite in nature and will
continue until you establish that you are eligible under RCW
50.20.095 and RCW 50.20.010 (1)(c).

NEW SECTION

WAC 192-140-200 What happens if I certify that I
am not able to or available for work? (1) Benefits will be
reduced under RCW 50.20.010 (1)(c) and RCW 50.20.130
without requiring additional information or interview if you
file a weekly claim that:

(a) States you were not available for work or were not
able to work on one or two days of a week or weeks being
claimed; and

(b) The day or days to which this condition applies are
normal working days in your regular occupation; and

(c) The information supplied clearly supports this find-
ing.

This denial is for a definite period of time and applies
only to the day or days for which you specifically indicate
you are ineligible for benefits.

(2) Benefits will be denied under RCW 50.20.010 (1)(c)
without requiring additional information or interview if you
file a weekly claim that:

(a) States you were not available for work or were not
able to work for three or more days of a week or weeks being
claimed; and

(b) The days to which this condition applies are normal
working days in your regular occupation; and

(c) The information supplied clearly supports this find-
ing.

This denial for a definite period of time and applies only
to the week or weeks for which you specifically indicate you
are ineligible for benefits.

(3) Benefits will be denied under RCW 50.20.010 (1)(c)
without requiring additional information or interview if you
file a weekly claim that indicates you are not able to work or
not available for work because of a circumstance that is
expected to continue beyond the immediate week or weeks
claimed.

This denial is for an indefinite period of time. It will
begin with the first week claimed in which the circumstance
applies and continue until the circumstance no longer exists.

(4) If you file a weekly claim with information clearly
stating that you do not intend to claim benefits for the week
or weeks, benefits will be denied under RCW 50.20.010
(1)(c) without requiring additional information or interview.

This denial is for a specific period of time, which is the

week or weeks for which you specifically indicate you do not

intend to claim benefits.
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(5) Any denial of benefits under this section will be
issued without delay.

NEW SECTION

WAC 192-140-210 What happens if I return to full-
time work or report hours worked consistent with full-
time work? If you report that you have returned to full-time
work or report hours worked that are consistent with full-time
work for that occupation, this information is sufficient to find
that you are no longer an unemployed individual as defined in
RCW 50.04.310. This denial is for a specific period of time,
which is the week or weeks for which you report full-time
work or hours consistent with full-time work.

AMENDATORY SECTION (Amending WSR 01-11-085,
filed 5/16/01, effective 6/16/01)

WAC 192-150-050 Leaving work to accept bona fide
Jjob offer—RCW 50.20.050 ((&3¢))) (1)(b)(1) and (2)(b)G).
If you leave work to accept a bona fide offer of employment,
you will have good cause within the meaning of RCW
50.20.050((€1))) if you satisfactorily demonstrate that:

(1) Prior to leaving work, you received a definite offer of
employment; and _

(2) You had a reasonable basis for believing that the per-
son making the offer had the authority to do so; and

(3) A specific starting date and the terms and conditions
of the employment were mutually agreed upon; and

(4) You continued in your previous employment for as
long as was reasonably consistent with whatever arrange-
ments were necessary to start working at the new job; and

(5) The new job is in employment covered by Title 50
RCW or the comparable laws of another state or the federal

government.

AMENDATORY SECTION (Amending WSR 02-14-035,
filed 6/25/02, effective 7/26/02)

WAC 192-150-055 Leaving work because of illness
or disability—General rules and definitions—RCW
50.20.050 (D (b)(i) and (2)(b)(i). (1) General rule. To
establish good cause for leaving work voluntarily because of
your illness or disability or the illness, disability, or death of
a member of your immediate family, you must demonstrate
that:

(a) You left work primarily because of such illness, dis-
ability, or death; and

(b) The illness, disability, or death ((neeessitated—your

leaving)) made it necessary for you to leave work; and
(c) You first exhausted all reasonable alternatives prior

to leaving work, including;

(i) Notifying your emplover of the reason(s) for the
absence as provided in WAC 192-150-060; and

(i) Asking ((that-yeu)) to be reemployed when you are
able to return to work. (You are not required to request reem-
ployment after the job separation has occurred to establish
good cause.)

((¢h)) (2) For claims with an effective date of January 4,
2004, or later. you are not eligible for unemployment benefits
unless, in addition to the requirements of subsections (1)(a)-
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(c) above, you terminate your employment and are not enti-

tled to be reinstated in the same or similar position.
((()3) Exception. You may be excused from failure to

exhaust reasonable alternatives prior to leaving work as
required by subsection (1)(c) if you can show that doing so
would have been a futile act.

(((3)9 Definitions. For purposes of this chapter:

(a) "Disability” means a sensory, mental, or physical
condition that:

(i) Is medically recognizable or diagnosable;

(ii) Exists as a record or history; and

(iii) Substantially limits the proper performance of your
job;

(b) "Immediate family" means your spouse, children
(including unborn children), step-children, foster children, or
parents of either spouse, whether living with you or not, and
other relatives who temporarily or permanently reside in your
household;

(c) "Necessary" means the conditions are of such degree
or severity in relation to your particular circumstances that

they would cause a reasonably prudent person acting under

similar circumstances to quit work.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 02-08-072,
filed 4/2/02, effective 5/3/02)

WAC 192-150-060 Leaving work because of disabil-
ity—Notice to employer—RCW 50.20.050 (1)(b)(ii) and
(2)(b)(i). (1) If you leave work because of a disability you
must notify your employer about your disabling condition
before the date you leave work or begin a leave of absence.
Notice to the employer shall include any known restrictions
on the type or hours of work you may perform.

(2) Any restrictions on the type or hours of work you
may perform must be supported by a physician's statement or
by the terms of a collective bargaining agreement or individ-
ual hiring contract.

(3) Nothing in unemployment insurance law requires
your employer to offer you alternative suitable work when
you have a disability, or modify your duties so that you can
perform your current job. However, any offer from your
employer of other suitable work must be made prior to the
date you leave work or begin a leave of absence. You are not
required to request alternative work from your employer to
be found available for work.

(4) If your employer offers you alternative work or oth-
erwise offers to accommodate your disability, you must dem-
onstrate good cause to refuse the offer. This may include, but
is not limited to, information from your physician that the
accommodation offered by your employer was inadequate to
reasonably accommodate your medical condition, or infor-
mation demonstrating that the alternative work offered you
by your employer was not suitable.

(5) If you refuse an offer of work from any employer
after your job separation or after beginning a leave of
absence, the department will determine whether you refused
an offer of suitable work as provided in RCW 50.20.080.
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(6) If you are on a leave of absence due to your disability,
you must promptly request reemployment from your
employer when you are again able to return to work.

(7) This section also applies to individuals on a leave of
absence because of a pregnancy-related disability.

(8) For claims with an effective date of January 4, 2004,
or later, in addition to the requirements of this section, you
are not eligible for unemployment benefits unless you termi-
nate your employment and are not entitled to be reinstated to
the same or similar position.

AMENDATORY SECTION (Amending WSR 01-11-85
[01-11-085], filed 5/16/01, effective 6/16/01)

WAC 192-150-065 What constitutes an employer-
initiated mandatory transfer under RCW 50.20.050

((@¥¢e)) )(b)Gii)? (1) This section applies only to claims
with an effective date prior to January 4, 2004.

(2) If your spouse's employer requires your spouse to
relocate to another labor market area to retain a current job or
to accept another job with that employer, the relocation will
be considered an employer-initiated mandatory transfer.
Examples of employer-initiated mandatory transfers include,
but are not limited to:

(a) A plant closure where employees must move to
another labor market area to continue employment with that
employer;

(b) A change in job responsibilities, such as a promotion,
with that same employer where the employer requires a move
to another labor market area; or

(¢) A restructuring of business operations by the
employer requiring employees to move to another labor mar-
ket area if they want to continue in their customary occupa-
tion.

Reviser's note: The bracketed material preceding the section above
was supplied by the code reviser's office.

AMENDATORY SECTION (Amending WSR 01-11-085,
filed 5/16/01, effective 6/16/01)

WAC 192-150-085 How to qualify after benefits have
been denied. (1) Benefits may be denied under RCW
50.20.050((8)) for voluntarily leaving work, RCW
50.20.060 for being discharged for misconduct, and RCW
50.20.080 for refusing an offer of suitable work or job refer-
ral. The denial of benefits will continue indefinitely until you
show that:

(((a) At least seven calendar weeks have elapsed fol-
lowing the week the act occurred that resulted in the denial of
benefits; and

(())b) You have obtained bona fide work and earned
wages of at least seven times your suspended weekly benefit
amount. The wages earned must be in employment that is
covered by Title 50 RCW or the comparable laws of another
state or the federal government. '

(2) For claims with an effective date of January 4, 2004,
or later, benefits may be denied under RCW 50.20.066 for
being discharged for misconduct or gross misconduct. The

denial of benefits will continue indefinitely until you show
that:
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(a) At least ten calendar weeks have elapsed following

the week the act occurred that resulted in the denial of bene-
fits; and
(b) You have obtained bona fide work and earned wages

of at least ten times your suspended weekly benefit amount.
The wages earned must be in employment that is covered by
Title 50 RCW or the comparable laws of another state or the
federal government.

AMENDATORY SECTION (Amending WSR 99-08-073,
filed 4/5/99, effective 5/6/99)

WAC 192-150-090 How to qualify for benefits after
leaving work for marital or domestic reasons. This section
applies only to claims with an effective date prior to January
4,2004. RCW 50.20.050(1((4)))(d) says that benefits will be
denied if you quit your job for family reasons. In such cases,
the law provides an alternative means for qualifying for ben-
efits other than through work and earnings. Under this alter-
native method, you must report in person to your Work-
Source Office or local employment center in ten different
weeks and establish that you are able to work, available for
work, and actively seeking work each week.

If you are an interstate claimant or living in a remote
area, you can qualify for benefits under this alternative
method by calling the unemployment information and
weekly claims line in each of ten different weeks and certify-
ing that you are able to work, available for work, and actively
seeking work each week. For purposes of this section, you
are living in a remote area if a round trip of more than two
hours by reasonably available public or private transportation
is required to reach the nearest local employment center and
return.

NEW SECTION

WAC 192-150-110 Mandatory military transfers—
RCW 50.20.050 (2)(b)(iii). (1) Any military transfer will be
considered mandatory if your spouse receives orders from the
military to relocate to a new duty station, regardless of
whether the transfer is temporary or permanent.

(2) You may establish good cause to quit work if you
relocate for your spouse's employment that was due to a man-
datory military transfer if:

(a) Your spouse’s new duty station is outside your exist-
ing labor market and in Washington or another state (includ-
ing the District of Columbia, Puerto Rico, and the U.S. Virgin
Islands) that allows benefits to individuals who quit work to
accompany their military spouse; and

(b) You continued in your previous employment for as
long as was reasonable prior to the move.

(3) For purposes of this section, the term "military”
includes the following: U.S. Navy, U.S. Army, U.S. Air
Force, U.S. Marine Corps, U.S. Coast Guard, activated
reserve members of any of these service branches, activated
members of the National Guard, commissioned officers of
the National Oceanographic and Atmospheric Administra-
tion, and commissioned officers of the regular or reserve
corps of the U.S. Public Health Service.

(4) The department will maintain a list of states that
allow unemployment benefits to an individual who quits to
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accompany a military spouse. This list will be updated at
least annually.

(5) Good cause for quitting work is not established under
this section if:

(a) You quit work to return to your home of record or to
another location rather than accompanying your spouse to a
new duty location; or

(b) Your spouse leaves military service and you elect to
relocate to your home of record or elsewhere.

NEW SECTION

WAC 192-150-115 Reduction in compensation of
25% or more—RCW 50.20.050 (2)(b)(v). (1) "Compensa-
tion" means remuneration as defined in RCW 50.04.320.

(2) "Usual" includes amounts actually paid to you by
your employer or, if payment has not yet been made, the
compensation agreed upon by you and your employer as part
of your hiring agreement.

(3) To constitute good cause for quitting work under this
section, employer action must have caused the reduction in

. your usual compensation.

(4) All reductions in compensation occurring since the
beginning of your base period to the date of separation will be
included in the determination as to whether your compensa-
tion was reduced by 25% or more.

(5) The percentage of reduction will be based on your
most recent pay grade, salary, or other benefits you received
or have accepted on a permanent basis. It does not include
any temporary raises or other compensation for performing
temporary duties.

NEW SECTION

WAC 192-150-120 Reduction in hours of 25% or
more—RCW 50.20.050 (2)(b)(vi). (1) Your "usual hours”
will be determined based on:

(a) The hours of work agreed on by you and your
employer as part of your individual hiring agreement;

(b) For seasonal jobs, the number of hours you custom-
arily work during the season; or

(c) For piecework, the number of hours you customarily
work to complete a fixed volume of work.

(2) To constitute good cause for quitting under this sec-
tion, employer action must have caused the reduction in your
usual hours.

(3) All reductions in hours occurring since the beginning
of your base period through the date of separation will be
included in the determination as to whether your hours were
reduced by 25% or more.

(4) In determining the percentage of reduction, the
department will not consider any temporary overtime or addi-
tional hours performed on a temporary basis.

NEW SECTION

WAC 192-150-125 Change in worksite—RCW
50.20.050 (2)(b)(vii). (1) The location of your employment
must have changed due to employer action. The change must
have:
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(a) Substantially increased the distance you travel to the
new worksite or increased the difficulty or inconvenience of
travel; and

(b) Resulted in a commute distance or time that is greater
than is customary for workers in your job classification and
labor market area.

(2) For purposes of this section:

(a) "Job classification" means your occupation at the
time you quit work;

(b) "Labor market area” means the geographic area in
which workers in your location and occupation customarily
work. In determining whether a labor union's jurisdictional
area is consistent with an individual member's labor market,
the department will determine where the majority of union
members in that member's location and occupation customar-
ily work.

(3) Good cause for quitting work cannot be established
under this section if the worksite location and distance to
work was known at the time of hire.

NEW SECTION

WAC 192-150-130 Worksite safety—RCW 50.22.050
(2)(b)(viii). (1) At the time of hire, you can reasonably expect
that your worksite complies with applicable federal and state
health and safety regulations. If, after beginning work or
accepting the job offer, you become aware of a safety issue
that was not previously disclosed by your employer, the
department will consider the safety of the worksite to have
deteriorated.

(2) To establish good cause for quitting work under this
section, you must notify your employer of the safety issue
and give your employer a reasonable period of time to correct
the situation. For purposes of this section:

(a) "Employer" means your supervisor, manager, or
other individual who could reasonably be expected to have
authority to correct the safety condition at issue;

(b) "Reasonable period of time" means the amount of
time a reasonably prudent person would have remained at the
worksite or continued working in the presence of the condi-
tion at issue. In addition:

(i) For health or safety issues that present imminent dan-
ger of serious bodily injury or death to any person, your
employer must take immediate steps to correct the situation;

(ii) If your employer has been issued a citation by a reg-
ulatory agency charged with monitoring health or safety con-
ditions, the employer must correct the condition within the
time period specified in the citation.

(c) "Serious bodily injury" means bodily injury which
creates a probability of death, or which causes serious perma-
nent disfigurement, or which causes a significant loss or
impairment of the function of any bodily part or organ
whether permanent or temporary.

NEW SECTION

WAC 192-150-135 Illegal activities at the worksite—
RCW 50.20.050 (2)(b)(ix). (1) Illegal activities include vio-
lations of both civil and criminal law.

(2) To establish good cause for quitting work under this
section, you must notify your employer of the illegal activity
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and give your employer a reasonable period of time to correct
the situation. You are not required to notify your employer
before quitting when your employer is conducting the illegal
activity and notifying your employer could jeopardize your
safety or is contrary to other federal and state laws (for exam-
ple, whistleblower protection laws).

(3) "Employer” means your supervisor, manager, or
other individual who could reasonably be expected to have
authority to correct the illegal activity at issue; .

(4). A "reasonable period of time" is the period a reason-
ably prudent person would be expected to continue working
in the presence of the activity at issue.

NEW SECTION

WAC 192-150-140 Change in usual work that vio-
lates religion or sincere moral beliefs—RCW 50.20.050
(2)(b)(x). (1) For purposes of this section, "usual work"
means job duties or conditions:

() Originally agreed upon by you and your employer in
your hiring agreement; or

(b) Customary for workers in your job classification; or

(c) You consistently performed during your base period;
or

(d) Mutually agreed to by you and your employer prior
to the employer action changing your job duties.

(2) The following criteria will be used to determine
whether you had good cause for quitting work under this sec-
tion:

(a) The change in your usual work must be the result of
action taken by your employer;

(b) The work must require you to violate your religious
beliefs or sincere moral convictions; mere disapproval of the
employer's method of conducting business is not good cause
for leaving work under this section;

(c) You must notify your employer that the work violates
your religion or sincere moral beliefs, unless doing so would
be futile;

(d) The work or activity must directly, rather than indi-
rectly, affect your religious or moral beliefs; and

(e) The objectionable condition must exist in fact, rather
than be a matter of speculation.

(3) You will not have good cause for quitting work under
this section if:

(a) You are inconsistent or insincere in your objections;

(b) The objection is raised as a sham or a means of avoid-
ing work; or

(c) You knew of the objectionable aspects of the work at
the time of hire, or you continued working under the objec-
tionable conditions.

NEW SECTION

WAC 192-150-150 When is a separation considered a
refusal of new work? (1) Section 3304 (a)(5) of the Federal
Unemployment Tax Act and RCW 50.20.110 prohibit the
denial of benefits to individuals who refuse to accept new
work when the wages, hours, or other conditions of work are
substantially less favorable to the individual than those pre-
vailing for similar work in the locality.
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(2) For purposes of this chapter, "new work" includes an
offer by your present employer of:

(a) Different duties than those you agreed to perform in
your current employment contract or agreement; or '

(b) Different terms or conditions of employment from
those in the existing contract or agreement.

(3) When your employer changes your pay, hours, or
conditions of work in a manner that does not constitute good
cause under RCW 50.20.050(2), the department will deter-
mine whether the change constitutes an offer of new work. If
it does, the department will also determine if the new work is
substantially less favorable than similar work in your labor
market area.

(a) If the department determines the change constitutes
an offer of new work, and the new work is substantially less
favorable, the separation will be treated as a layoff due to lack
of work and the issue of the refusal of new work adjudicated
under RCW 50.20.080. o

(i) The refusal of new work will be adjudicated even if
you have not claimed benefits for the week in which the
refusal occurred; and

(ii) The employer offering the new work is an interested
party to the work refusal decision.

(b) If the department determines the change does not
constitute an offer of new work, or the new work is not sub-
stantially less favorable, the separation from work will be
adjudicated as a voluntary quit under RCW 50.20.050(2).

(4) If the reduction in your pay or hours is ten percent or
less, the department will presume that it is not substantially
less favorable and adjudicate the separation under RCW
50.20.050(2). You can overcome this presumption by pro-
viding additional information to the department to support a
finding that the job was not suitable as provided in RCW
50.20.110.

(5) If you continue working for your employer after
being notified of the change(s) in working conditions, the
department will consider that you have agreed to the new
terms and conditions of employment and have accepted the
offer of new work. If you subsequently quit work because of
these changes, the department will consider that you have
voluntarily left work for personal reasons. This provision
does not apply when you give notice of your intent to quit
work upon being notified of the change(s) in working condi-
tions and simply continue to work during an agreed upon
notice period.

(6) For purposes of this section, the following definitions
apply:

(a) "Conditions of work" includes fringe benefits such as
life and health insurance; paid sick, vacation, and annual
leave; provisions for leaves of absence and holiday leave;
pensions, annuities and retirement provisions; and severance
pay. It also includes job security and reemployment rights;
training and promotion policies; wage guarantees; unioniza-
tion; grievance procedures; work rules, including health and
safety rules; medical and welfare programs; physical condi-
tions such as heat, light and ventilation; shifts of employ-
ment; and permanency of work.

(b) "Prevailing" means the most typical or customary in
a particular occupation for a given area. Whether a wage rate
is prevailing for your labor market area will be determined
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based on information provided by the department's labor
market and economic analysis branch.

(c) "Similar work"” means similarity of the operations
performed, the skill, ability and knowledge required, and the
responsibilities involved.

(d) "Substantially less favorable” means the work is
materially reduced below the standard under which the great-
est number of individuals in your occupation and labor mar-
ket area customarily work, or the work would have a signifi-
cantly unfavorable impact on you.

NEW SECTION

WAC 192-150-200 General provisions—Misconduct
and gross misconduct—RCW 50.04.294 and RCW
50.20.066. (1) The action or behavior that resulted in your
discharge or suspension from employment must be connected
with your work to constitute misconduct or gross misconduct.

(2) The action or behavior must result in harm or create
the potential for harm to your employer's interests. This harm
may be tangible, such as damage to equipment or property, or
intangible, such as damage to your employer's reputation or a
negative impact on staff morale.

(3) RCW 50.04.294, subsections (1)(c) and (3)(b), will
be distinguished as follows:

(a) Subsection (1)(c) "Carelessness or negligence that
causes or would likely cause serious bodily harm to your
employer or fellow employee" means that your action results
in serious bodily injury or a reasonably prudent person would
know it is likely to result in serious bodily injury.

(b) Subsection (3)(b) "Inadvertence or ordinary negli-
gence in isolated instances" means that your action is an acci-
dent or mistake and is not likely to result in serious bodily

injury.

NEW SECTION

WAC 192-150-205 Definitions—Misconduct and
gross misconduct—RCW 50.04.294 and RCW 50.20.066.
For purposes of this chapter, the following definitions will
apply:

(1) "Willful” means intentional behavior done deliber-
ately or knowingly, where you are aware that you are violat-
ing or disregarding the rights of your employer or a co-
worker.

(2) "Wanton” means malicious behavior showing
extreme indifference to a risk, injury, or harm to another that
is known or should have been known to you. It includes a
failure to act when there is a duty to do so, knowing that
injury could result.

(3) "Carelessness” and "negligence" mean failure to
exercise the care that a reasonably prudent person usually
exercises.

(4) "Serious bodily harm" means bodily injury which
creates a probability of death, or which causes significant
permanent disfigurement, or which causes a significant loss
or impairment of the function of any bodily part or organ.

(5) "Criminal act" means any act classified as a felony,
gross misdemeanor, or misdemeanor under state or federal
law.
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(6) "Flagrant" means conspicuously bad or offensive
behavior showing contemptuous disregard for the law,
morality, or the rights of others. This blatant behavior must
be so obviously inconsistent with what is right or proper that
it can neither escape notice nor be condoned.

NEW SECTION

WAC 192-150-210 Willful or wanton disregard—
RCW 50.04.294 (1)(a) and (2). (1) "Repeated inexcusable
tardiness” means repeated instances of tardiness that are
unjustified or that would not cause a reasonably prudent per-
son in the same circumstances to be tardy. Your employer
must have warned you at least twice, either verbally or in
writing, about your tardiness, and violation of such warnings
must have been the immediate cause of your discharge.

(2) "Dishonesty related to employment" means the intent
to deceive the employer on a material fact. It includes, but is
not limited to, making a false statement on an employment
application and falsifying the employer's records.

(3) "Repeated and inexcusable absences" means
repeated absences that are unjustified or that would not cause
a reasonably prudent person in the same circumstances to be
absent. Previous warnings from your employer are not
required, but your repeated absences must have been the
immediate cause of your discharge.

(4) A company rule is reasonable if it is related to your
job duties, is a normal business requirement or practice for
your occupation or industry, or is required by law or regula-
tion.

(5) The department will find that you knew or should

have known about a company rule if you were provided an -

employee orientation on company rules, you were provided a
copy or summary of the rule in writing, or the rule is posted
in an area that is normally frequented by you and your co-
workers, and the rule is conveyed or posted in a language that
can be understood by you.

(6) You are considered to be acting within your "scope of
employment" if you are:

(a) Representing your employer in an official capacity;

(b) On your employer's property whether on duty or not;

(c) Operating equipment under your employer’s owner-
ship or control;

(d) Delivering products or goods on behalf of your
employer; or

(e) Acting in any other capacity at the direction of your
employer.

NEW SECTION

WAC 192-150-215 Discharges for felony or gross
misdemeanor or for gross misconduct—Responsibility
for providing information. In any job separation where
there is a potential disqualification under RCW 50.20.065 or
RCW 50.20.066, the employer is responsible for notifying
the department in a timely manner of any resolution of issues.

If an employer notifies the department of a potential dis-
qualification under RCW 50.20.065 or RCW 50.20.066
within ten days of receiving the notice required by WAC 192-
130-060, the department will review the claimant's eligibility
for benefits.

WSR 04-10-114

NEW SECTION

WAC 192-150-220 Discharges for gross misconduct
or for felony or gross misdemeanor. (1) Effective dates.
The provisions of RCW 50.20.065 will apply to claims with
an effective date prior to January 4, 2004. The provisions of
RCW 50.20.066 will apply to claims with an effective date of
January 4, 2004, and thereafter.

(2) Definitions.

(a) "Criminal act” means every action defined as a crime
by the applicable state or federal statutes, including felonies
and gross misdemeanors. :

(b) "Felony" means every crime that is defined as such
by the applicable state or federal statutes.

(c) "Gross misdemeanor" means every crime which is
defined as such by the applicable state or federal statutes.

(d) A "competent authority” is:

(i) A court (including magistrate or court commissioner),
prosecuting attorney, or law enforcement agency; or

(ii) An administrative law judge; or

(iii) A regulatory agency or professional association
charged by law with maintaining professional standards or
codes of conduct; or

(iv) Any other person or body, other than your employer,
with authority to administer disciplinary action against you.

* () An admission to your employer or to an employee of
the department that you have committed a criminal act is not
considered an admission to a competent authority for the pur-
poses of RCW 50.20.065 and RCW 50.20.066.

(3) Canceling wage credits.

(a) For claims with an effective date prior to.January 4,
2004: If you have been discharged because of a felony or

gross misdemeanor connected with your work of which you

have been convicted or have admitted committing, all your
hourly wage credits based on that employment since the
beginning of your base period will be canceled.

(b) For claims with an effective date of January 4, 2004,
and later: If you have been discharged for gross misconduct
connected with your work: '

(i) All your hourly wage credits based on that employ-
ment since the beginning of your base period will be can-
celed;

(ii) If your wage credits with this employer are fewer
than 680 hours, the balance of wage credits up to 680 hours
will be canceled proportionately among your base period
employers according to each employer's share of your base
period wages. Wages from each employer will be removed
from the most recent quarter in which wages were reported.

(c) Wage credits may only be canceled based upon an
admission of a criminal act if:

(i) You admit to each and every element of a criminal act
which caused you to be discharged; and

(i1) The admission is made to a competent authority.

AMENDATORY SECTION (Amending WSR 99-13-002,

filed 6/3/99, effective 7/4/99)

WAC 192-180-010 Job search requirements—Direc-
tives—RCW 50.20.010 (1)(c)((€3)) and 50.20.240. (1) Do I
have to look for work? You must be actively seeking work
unless you are:
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(a) Attached to an employer; ((eF))

(b) Participating in a training program approved by the
commissioner; or - : ) e .

(c) Unemployed due to strike or lockout as provided in
RCW 50.20.090(2). - .

(2) When should I start my job search? You must look
for work every week that you file a claim for benefits, unless
you are exempt under subsection (1). .

(3) What are my weekly job search requirements?

(a) At a minimum, you must: : -

(i) Make job search contacts with at least three employ-
ers each week; or - '

(ii) If your claim is effective prior to January 4, 2004,
Pparticipate in an approved ((deeumented)) in-person job
search activity at the WorkSource Office or local employ-
ment center; or ’ :

(iii) If your claim is effective January 4', 2004 or later,
participate in three approved in-person job search activities at
the WorkSource Office or local employment center, or any

combination of employer contacts or in-person job search
activities for a total of three.

(b) Based on your individual circumstances, such as your
occupation, experience, or labor market area, the department
may issue you a directive requiring more than three employer
contacts or job search activities ((&)) each week.

(c) ((This-subsection-dees-notapply)) If you are a mem-
ber of a full referral union((:)) you must be in good standing
with your union, eligible for dispatch, and comply with your
union's dispatch or referral requirements. Your benefits may
be denied for any weeks in which you fail to meet these
requirements and you may be directed to seek work outside
of your union.

(4) What is a "' job search contact"? ((Usually-a)) A job
search contact is a contact with an employer ((in-persen-or-by
telephene)) to inquire about or apply for a job. You may use
((ether)) job search methods that are customary for your
occupation and labor market area, including in-person, tele-
phone, internet, or telefax contacts. The work applied for
must be suitable (see RCW 50.20.100) unless you choose to
look for work in a lower skill area. A contact does not count
if it is made with an employer whom you know is not hiring,
or if the department determines the contact is designed in
whole or in part to avoid meeting the job search require-
ments.

(5) What is an "in-person job search activity''? This is
an activity provided through the WorkSource Office or local
employment center that will assist you in your reemployment
efforts. It includes, but is not limited to, ((resume-develop-
ment;)) job search workshops, training classes, ((eprd-eom-
puter—tuterials)) or other facilitated services provided by
WorkSource staff and approved by the local WorkSource
administrator. For claimants residing in_Washington State,
an _in-person job search activity must be documented in the
department's Services, Knowledge and Information
Exchange System (SKIES) to qualify. For interstate claim-

ants, the activity must be documented in the one-stop system
in the state in which you reside.

(6) What is a directive? A directive is a written notice
from the department telling you that specific methods of job
search are required in order to meet the job search require-
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ments. A written directive need not have been issued to deny
benefits for failure to meet the job search requirements in
subsection (3). .

(7) When is a directive issued? The department can
issue a directive to clarify or to increase the job search
requirements you must meet. Examples include, but are not
limited to, cases in which you need to: .

(a) Increase the number of employer contacts each week;

(b) Change your method of seeking work (such as from
resumes to in-person contacts); -

(c) Expand the geographic area in which your job search
is conducted; or "

(d) Seek work in a secondary occupation.

(8) When is the directive effective? The directive is
effective when it is given in writing by the department. It
stays in effect until a new written directive is given, or it is
rescinded in writing.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040. .

AMENDATORY SECTION (Amending WSR 99-13-002,
filed 6/3/99, effective 7/4/99)

WAC 192-180-015 Tracking job search activities—
RCW 50.20.240. (1) Do I need to keep track of my job
search activities? You must keep a record or log of your job
search contacts and the ((serviees)) in-person job search
activities you receive through the WorkSource Office or local
employment center unless you are:

(a) A member of a full referral union; ((e£))

(b) Allowed benefits because you left work to protect
yourself or a member of your immediate family from domes-
tic violence or stalking as provided in RCW_50.20.050
(1)(b)(iv) or (2)(b)(iv): or

{c) Exempt from job search requirements under WAC
192-180-010(1).

(2) What information do I need to keep in the log?
Your job search log must contain at least the following infor-
mation:

(a) For job search contacts, record the date contact was
made; the employer's name, address and telephone number;
the type of contact (in-person, telephone, etc.); the name of
the person you contacted; the type of work you applied for;
and the results of your contact;

(b) For in-person job search activities at the local reem-
ployment center, record the date contact was made; a descrip-
tion of the services you received or the activities in which you
participated; and the results of your contact.

(3) Is there a specific form I must use? The department
will supply you with a form (EMS 10313) to use in tracking
your job search activities. You may use your own form or
tracking method as long as all information required by this
subsection is recorded.

(4) How long should I keep my log? Keep your log for
at least sixty days after the end of your benefit year or sixty

days after receiving your final payment on any extension of
benefits. whichever is later.
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AMENDATORY SECTION (Amending WSR 99-13-002,
filed 6/3/99, effective 7/4/99)

WAC 192-180-020 Monitoring job search activi-
ties——RCW 50.20.240. (1) Will my job search activities be
monitored? Every week that you file a claim for benefits,
you must certify that you meet the job search requirements.
The department may review your job search activities at any
time. If you have been paid benefits for five or more weeks
in any benefit year, you must provide the department with a
copy of your job search log upon request. You must bring a
copy of your job search log to any ((eligibility)) job search
review interview (see WAC 192-180-025) for which you
have been scheduled. :

(2) Will the department verify the information on my
Jjob search log? Employer contacts and other job search
activities on your log will be verified whenever the depart-
ment has a question about the information reported. In addi-
tion, when you are scheduled for a((a-eligibility)) job search
review interview, your log will be verified with the listed
employers on a random basis.

AMENDATORY SECTION (Amending WSR 99-13-002,
filed 6/3/99, effective 7/4/99)

WAC 192-180-025 ((Eligibility)) Job search review
interviews. (1) What is a((n-eligibility)) job search review

(ISR) interview ((ERB))? The ((BRI) ISR is an interview -

between you and a representative of the WorkSource Office
or local employment center. Its purpose is to review your job
search documentation, identify any barriers to your reem-
' ployment, develop a plan for resolving barriers that may be
identified, and provide advice on how to improve your job

search efforts. For interstate claimants, this interview may be
conducted by telephone or by the local employment center in

a contracted state.

(2) Will my job search activities be reviewed? Yes,
you must bring your job search log to the interview. The
interviewer will review your log with you and discuss areas
in which your job search can be improved. The employer
contacts and job search activities included in your log will be
verified at random. The interviewer may further verify any
reported contacts at his or her discretion.

3 i i 2 (a) The inter-

viewer will review at least one week of your job search doc-
umentation. If the job search documentation is unsatisfactory,
or vou fail to appear for the JSR interview without being
excused, you will be scheduled for a second interview in
which all weeks claimed will be reviewed.

(b) If you are excused from attending the initial JSR
interview, you will be rescheduled for a review of one week
of your job search documentation.

(c) You may be excused from attending the initial JSR
interview as scheduled only for the following reasons:

' (i) Jury duty;

(ii) National Guard duty;

(iii) Natura] disaster or acts of nature; or

(iv) Verifiable employment or a job interview.

(d) For purposes of this section, "all weeks” means the

’ latest of the following:
(i) Weeks claimed since January 4, 2004;
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(ii) Weeks claimed since you filed your application for
benefits; or .

(iii) Weeks claimed since your last JSR_interview, if
applicable.

4) Do I need to bri i Ise to the inter-

(4) Do I need to bring anything else to the JSR inter-
yview? You must be prepared to present proof of your identity
during the JSR interview. This includes:

(a) State or government issued photo identification; or

(b) Two of the following government-issued documents:

(i) Voter's registration card;

(ii) U.S. Military identification card or draft record;

(iii) Military dependent's identification card;

(iv) U.S. Coast Guard Merchant Mariner Card;

(v) Native American tribal document;

vi) U.S. social security card:

{vii) Certification of Birth Abroad issued by the U.S.

Department of State;
viii iginal or certified co

(ix) U.S. Citizen ID Card;

(x) ID Card for use of Resident Citizen in the United
States: or

(xi) Unexpired employment authorization document
issued by the United States Citizenship and Immigration Ser-
vices (formerly the Immigration and Naturalization Service).

AMENDATORY SECTION (Amending WSR 99-13-002,
filed 6/3/99, effective 7/4/99)

WAC 192-180-030 Penalties. (1) Is there a penalty if
I don't look for work ail to re or t inter-
Yiew as directed? Benefits will be denied if you fail to:

(a) Meet the minimum job search requirements;

(b) Provide information about your job search activities
and, once you have been paid five weeks of benefits, provide
a copy of your job search log upon request;

(c) Comply with any job search directive issued by the
department; or

(d) Report to a scheduled ((eligibility)) job search review
interview. '

(2) How long will my benefits be denied? Benefits will
be denied for the specific week or week(s) in which you fail
to act as described in subsection (1).

3 i n on't attend

of a birth certificate;

R that h
en schedu 0 revi eeks clai 2 If you fail to

been scheduled to review all weeks claimed? If you fail to
appear for a review of your job search logs for all weeks
claimed, fail to produce your job search logs for those weeks,
or your logs fail to establish that you have met the minimum
job search requirements, such failure will be treated as non-
disclosure under RCW 50.20.160(3) and your benefits may

be denied for any weeks at issue.

NEW SECTION

WAC 192-180-040 Directive to attend job search
workshop or training course—RCW 50.20.044. (1) The
department may direct you, in writing, to attend a job search
workshop or training course when it finds that your chances
of finding employment will be improved by enrollment in
such activity.

(2) You will not be directed to attend a job search work-
shop or training course if: ,
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(a) You have an offer of bona fide work that begins
within two weeks; or

(b) The workshop or training location is outside your
labor market or would require you to travel further than the
nearest WorkSource office or local employment center; or

(c) You are a member in good standing of a full referral

union, unless you are also being required to begin an inde--

pendent search for work or have been identified as a dislo-
cated worker as defined in RCW 50.04.075.

(3) If you receive a directive and fail without good cause
to attend a substantial portion of the workshop or training
course during a week, you will be ineligible for benefits for
the entire week. Good cause includes your illness or disabil-
ity or that of a member of your immediate family, or your
presence at a job interview scheduled with an employer. Rea-
sons for absence may be verified and may result in a denial of
benefits under RCW 50.20.010.

(4) Participation in a _]Ob search workshop when dlrected
meets the definition of an "in-person job search activity” as
defined in WAC 192-180-010.

(5) When attending a job search workshop or training
course as directed, you will not be ineligible for benefits for
failure to be available for work or to actively seek work under
the provisions of:

(a) RCW 50.20.010 (1)(c);

(b) RCW 50.20.240; or

(c) RCW 50.22.020(1).

NEW SECTION
" WAC 192-200-005 Disqualification of students—

RCW 50.20.095. (1) General rule. If you are registered ina
- course of study that provides scholastic instruction of 12 or

more credit hours per week, you are disqualified from receiv-
ing benefits or credit for your waiting week.

(2) Period of disqualification. The disqualification
starts with the week the instruction begins or the week you
left employment to return to school, whichever is earlier. The
disqualification ends at midnight on Saturday of the weck
prior to the first full week in which you are no longer regis-
tered for 12 or more hours of instruction. You will be
required to certify to the department that you are not currently
registered for 12 or more credit hours and will not be regis-
tered for 12 or more credit hours for at least 60 days. If you
begin classes within 60 days, all benefits paid since the date
of your certification will be considered an overpayment. This
overpayment is subject to recovery under RCW 50.20.190. If
you are registered for classes that begin more than 60 days in
the future, you will not be disqualified under this subsection.

(3) Disqualification not applicable. The disqualifica-
tion does not apply if you:

(a) Are in approved training as provided by RCW
50.20.043; or

(b) When you apply, you demonstrate by a preponder-
ance of the evidence that your student status does not signifi-
cantly interfere with your actual availability for work.

(4) Definitions. As used in this section:

(a) "School" includes primary schools, secondary
schools, and institutions of higher education as defined in
RCW 50.44.037;
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(b) "Scholastic instruction” includes all teaching or
opportunity for learning subjects other-than those of a strictly
vocational nature. Subjects of a vocational nature are those
embraced in the definition of "training” contained in WAC
192-200-005. s

(c) "Twelve or more hours-per week"” means 12 or more
credit hours per week or its equivalent;

[\ "Preponderance of evidence" means ev1dence suffi-
cient to persuade a reasonable person considering all the evi-
dence that the proposal is more probably true than not true.

(5) Students. Students who claim benefits are subject to
all of the provisions of Title 50 RCW including:

(a) RCW 50.20.050 dealing with those who leave work
voluntarily without good cause; _

(b) RCW 50.20.010 (1)(c) requiring claimants to be able
and available for and actively seeking work; and

(c) RCW 50.20.240 requiring claimants to provide evi-
dence of their job search activities as requested by the depart-
ment.

NEW SECTION

WAC 192-200-010 Training defined—RCW
50.20.043. (1) The term "training" means a course of educa-
tion with the primary purpose of training in skills that will
allow you to obtain employment.

(2) The term "training” does not include beginning a
course of education primarily intended to meet the require-
ments of a baccalaureate or higher degree.

NEW SECTION

WAC 192-200-030 Unemployment benefits while in
training. (1) To be eligible for unemployment benefits while
in training, the following criteria must be met:

(a) The training must be full-time as defined by the train-
ing facility; and

(b) You must be making satisfactory progress in training
as defined in WAC 192-270-065.

(2) You must notify the department if you discontinue or
suspend training, change your course of study, or reduce
enrollment to less than full-time.

(3) If your enrollment drops below full-time or you are
not making satisfactory progress, you may be required to
show that you are meeting the availability for work and job
search requirements of RCW 50.20.010 (1)(c) and RCW
50.20.240, and the provisions of RCW 50.20.080 regarding
failure to apply for, or refusal to accept suitable work.

CHAPTER 192-220 WAC
OVERPAYMENT NOTICE AND ASSESSMENT

NEW SECTION

WAC 192-220-010 Overpayments—Notification to
individual. (1) If a potential overpayment exists, the depart-
ment will provide you with an overpayment advice of rights,
in writing, explaining the following:

(a) The reasons you may have been overpaid;

(b) The amount of the possible overpayment as of the
date the notice is mailed;
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(c) The fact that the department will collect overpay-
ments as provided in WAC 192-230-100;

(d) The fact that final overpayments are legally enforce-

able debts which must be repaid whether or not you are-

claiming unemployment benefits; S

(e) The fact that these debts can be the basis for warran
which can result in liens, notices to withhold and deliver per-
sonal properties, garishment of salaries, and possible sale of
real and personal properties; : .

(f) An explanation that if you are not at fault, you may
request a waiver of the overpayment. Waiver means the over-
payment does not have to be repaid; and

(g) A statement that you have 10 days to submit informa-
tion about the possible overpayment and-whether you are at
fault. Failure to do so means the department will make a deci-
sion based on available information about the overpayment
and your eligibility for waiver.

NEW SECTION

WAC 192-220-020 Overpayments—Fault provi-
sions. (1) When an overpayment occurs, the department will
make a finding of fault or nonfault based on information pro-
vided by you and your employer and from information con-
tained in the department's records. After reviewing all such
information, you .will be considered to be at fault when the
overpayment is:

(@) The result of fraud, misrepresentation, or willful non-
disclosure;

(b) The result of a discharge for a felony or gross misde-
meanor under RCW 50.20.065;

(c) The result of a discharge for gross misconduct under
RCW 50.04.294; or

(d) Based on the presence of all of the following three
elements:

(i) You were paid benefits in an amount greater than you
were entitled to receive and you accepted and retained those
benefits; and

(ii) The payment of these benefits was based on incorrect
information or a failure to furnish information which you
should have provided as outlined in the information for
claimants booklet, claimant directives and other reasonable
written communications issued by the department; or infor-
mation which you caused another person to fail to disclose;
and

(iii) You had notice that the information should have
been reported.

(2) You may be considered at fault, even though you pro-
vided the department with all relevant information before the
benefit eligibility decision was issued, if the overpayment is
the result of payment that you should reasonably have known
was improper. The following are some, but not all, examples
where you should reasonably have known that a payment was
improper and as a result are at fault. These are intended as
examples only and do not mean that the department would
rule in this manner in every such situation.

(a) You correctly reported earnings but the department

’paid benefits at the full amount or incorrectly deducted the
earnings.
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(b) You reported that you were unavailable for one or
more customary work days, but the department paid at the
full amount and the payment was not a conditional payment.

() You received a retroactive pension payment that you
had applied for and were reasonably sure would be awarded.

(d).You did not inform the.department that you were eli-
gible for benefits on an unexpired claim against another state.

(e) A lower level decision was reversed by the office of
administrative hearings, the commissioner or a court because
of new information that you did not disclose to the depart-
ment. :

indicates that you knew the payment was improper.

(3) In deciding ‘whether or not you are at fault, the
department will also consider education, mental abilities,
emotional state, your experience with claiming unemploy-
ment benefits, and other elements of your personal situation
which affect your knowledge and ability to comply with
reporting all relevant information. This includes information
contained in the information for claimants booklet, claimant
directives and other reasonable written communications
issued by the department.

(4) You will be considered to be without fault when you
provided the department with all relevant information before
the benefit eligibility decision is issued and the overpayment
is the result of payment that you would not reasonably have
known was improper. The following are some, but not all,
examples of instances in which you may not reasonably have
known that a payment was improper and as a result are not at
fault. These are intended as examples only and do not mean
that the department would rule in this manner in every such
situation.

(a) The department erroneously removed a payment
stop, resulting in improper payment.

(b) You received a retroactive pension which was back-
dated by the pension source, not at your request.

(c) A combined wage or federal claim was filed against
Washington that should have been filed against another state.

(d) Extended benefits were paid by the department when
you would have been eligible for a new claim against Wash-
ington or another state.

() A lower level decision, in which you had provided all
information, was reversed by the office of administrative
hearings, the commissioner or a court.

(f) Other circumstances in which department fact finding
indicates you did not know the payment was improper.

NEW SECTION

WAC192-220-030 Overpayments—Equity and good
conscience provisions. (1) The department will not consider
or grant waiver of an overpayment and will not consider or
accept an offer in compromise of an overpayment that is:

(a) Based on an overpayment decision written by a state
other than Washington;

(b) The result of a conditional payment as provided in
WAC 192-23-900; or

(c) For claims with an effective date of January 4, 2004,
and later, the result of being discharged for misconduct or
gross misconduct as provided in RCW 50.20.066(5).

Proposed
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(2) Except as provided in subsection (1), the department
will grant waiver of an overpayment when it is found that you
were without fault in the overpayment and when it is deter-

" ‘mined that to require repayment would be against equity and

good conscience. It will be against equity and good con-
science to deny walver when repayment of the overpayment

expenses unless there are unusual circumstances whlch;

would argue against waiver.

(3) You will be required to provide financial mformanon )

to the department to determine if the overpayment will be
waived. Your failure to provide such information within 10
days from the request date will result in the department mak-
ing a decision, based on available information, regarding
your eligibility for waiver. The department may verify any
financial information you provide. Any amount waived based
on information that is later found to be fraudulent or misrep-
resented will be restored to the overpayment balance.

(4) The financial information requested includes:

(a) Your income and, to the extent available to you, other
financially contributing members of the household for the
previous month, the current month and the month following
the date the financial information is requested.

(b) Your current and readily available liquid assets. Lig-
uid assets may include, but are not limited to, checking and
savings account balances, stocks, bonds and cash on hand.

(c) Your expenses for the previous month, the current
month and the month following the date the financial infor-
mation is requested.

(5) If your average monthly expenses equal or exceed
your average monthly income and there are no substantial
liquid assets available, waiver of the overpayment will be
considered. The presence of unusual circumstances may jus-
tify waiver on other than a financial basis when not to waive
would be unconscionable.

(6) When you have been denied waiver or waiver was
not considered, you may enter into a payment agreement with
the department.

(7) Except as provided in subsection (1), when you have
been denied waiver or have been unable to reach a payment
agreement with the department you may make an offer in
compromise as provided in RCW 50.24.020. The basis for
allowing or denying an offer in compromise will be the same
criteria used by the department for allowing or denying
waiver of an overpayment. Any overpayment amount com-
promised based on information that is later found to be fraud-
ulent or misrepresented will be restored to the overpayment
balance.

CHAPTER 192-240 WAC
RECOVERY OF OVERPAYMENTS

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 192-230-100 Recovery of benefit overpay-
ment—By repayment or offset against past or future ben-

efits. (1) If you do not repay an overpayment in full or make

the minimum monthly payments provided for in WAC 192-

Proposed
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28-130, the overpayment will be deducted from benefits pay-
able for any week(s) you claim.

(2) For overpayments assessed under RCW 50.20.010
because you asked to have your unemployment insurance
claim cancelled, the amount deducted will be one hundred
percent of benefits payable for each week(s) you claim. The
department will ensure you are informed of the advantages -

- -and/or disadvantages of cancelling an existing claim to file a -
-"new claim. o

(3) If you are currently claiming benefits, the overpay-
ment will not be offset from future weeks payable unless you
have missed two or more payments as provided in WAC 192-
28-130. If you have missed two or more payments, the over- ‘
payment will be offset as described in (a) and (b) below:

(a) If the overpayment was caused by a denial for fraud,
misrepresentation, or willful nondisclosure as provided in
RCW 50.20.070, the amount deducted will be one hundred
percent of benefits payable for each week(s) you claim.
These overpayments will be collected first.

(b) For all other overpayments, the amount deducted will
be fifty percent of benefits payable for each week you claim.
However, you may request the overpayment be repaid at one
hundred percent of benefits payable for each week you claim.

(4) If the overpayment has been assessed by another
state, the amount deducted will be as follows:

(a) For overpayments caused by a denial for fraud, mis-
representation, or willful nondisclosure, the amount deducted
will be one hundred percent of benefits payable for each
week(s) you claim. These overpayments will be collected
first.

(b) For all other overpayments, the amount deducted will
be fifty percent of benefits payable for each week you claim.
However, you may request the overpayment be repaid at one
hundred percent of benefits payable for each week you claim.

(5) If you have been denied waiver, or if waiver was not
considered, you will be notified in writing of your right to
enter into a payment agreement with the department or to
make an offer in compromise. An offer in compromise will
not be approved if the overpayment was caused by a denial
under RCW 50.20.065 or RCW 50.20.070 unless there are
unusual circumstances which would justify a compromise.
An offer in compromise will not be approved if the overpay-
ment was caused by a denial under RCW 50.20.066.

AMENDATORY SECTION (Amending WSR 03-06-038,
filed 2/26/03, effective 3/29/03)

WAC 192-240-035 How to qualify for regular share-
able or extended benefits after leaving work for marital
or domestic reasons—RCW 50.22.020(7). This section
applies only to claims with an effective date prior to January
4,2004. If you were denied benefits because you left work
for family reasons as provided in RCW 50.20.050((4)))
(1)(d), you could qualify for regular benefits either through
work and earnings or by reporting in person to your local
employment center for each of ten weeks. However, you are
not eligible for regular shareable or extended benefits unless,
after leaving work, you obtained work and earned wages of
seven times your weekly benefit amount. The wages earned
must be in employment that is covered by Title 50 RCW or
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the comparable laws of another state or the federal govern-
ment.

AMENDATORY SECTION (Amending WSR 03-06-038,
filed 2/26/03, effective 3/29/03)

WAC 192-240-040 Penalties. (1) If you claim regular

shareable or extended benefits during a week in which you - -

failed to accept any offer of work, or failed to accept a refer-
. ral or apply for any work as directed by the department:

(a) Benefits will be denied under RCW 50.20.080 if the
work was suitable as defined by RCW 50.20.100 and 50.20.-
110, and you did not have good cause for failing to apply for
or accept work;

(b) If benefits are denied as provided in subsection
(1)(a), you will also be denied benefits as provided in RCW
50.22.020;

(c) Benefits will be denied under only RCW 50.22.020 if
the work was suitable as provided in that statute and WAC
192-240-020, but did not meet the provisions of RCW
50.20.100 and 50.20.080.

(2) If you claim regular shareable or extended benefits
during a week in which you failed to meet the job search
requirements of WAC 192-240-030, benefits will be denied
under RCW 50.22.020, except as provided in subsection (4).

(3) A denial of benefits under RCW 50.22.020 starts the
week in which the failure occurs, and continues indefinitely
until you show that:

(a) You have worked in at least four weeks; and

(b) You have earned at least four times your weekly ben-
efit amount. The employment does not need to be covered by
Title SORCW.

(4) If you fail to meet the job search requirements of
WAC 192-240-030 because you are hospitalized for treat-
ment of an emergency or life-threatening condition, benefits
will be denied under RCW 50.20.010((63))) {1)(¢). The denial
period is only for the week or weeks in which the hospitaliza-
tion occurred.

REPEAILER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 192-12-011 Continued claim definitions.

WAC 192-12-012 Conditional payment of con-
tinued claim recipients when

eligibility is questioned.

WAC 192-12-020
WAC 192-12-180
WAC 192-12-184

WAC 192-12-190

Week defined.
Training defined.

Training—Unemployment
benefits while pursuing train-
ing.

Directive to attend job search
workshop or training or
retraining course according
to RCW 50.20.044.

[17}

WAC 192-12-300

WAC 192-12-310
WAC 192-12-320

WAC 192-12-330
WAC 192-12-340

WAC 192-16-019

WAC 192-16-023

WAC 192-23-014
WAC 192-23-015
WAC 192-23-016

WAC 192-23-017

WAC 192-23-019
WAC 192-23-061
WAC 192-23-096

WAC 192-23-800
WAC 192-23-810

WAC 192-28-105

WAC 192-28-110

WAC 192-28-115
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Mailing addresses for notice
to employer.

Notice to employer.

Mailing of determination
notices under RCW
50.20.180.

Predetermination proce-
dure—Separation issue.
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Discharges for misconduct
for felony or gross misde-
meanor—Responsibility for
providing information.

Interpretative regulations—
Effective date of RCW
50.20.065—Discharges for
felony or gross misdemeanor.

Interpretative regulations—
Disqualification of stu- -
dents—RCW 50.20.095.

Failure to establish ability to
or availability for work.

Failure to establish active
search for work.

Failure to meet work search
requirements.

Failure to respond to a
request for information
regarding late filing of
claims.

Directive to report for reem-
ployment services.

Failure to respond to a
request for information
regarding a discharge from
work.

Failure to provide informa-
tion regarding attendance at
school.

Certification of ineligibility.

Certification of return to full-
time work or report of hours
worked consistent with full-
time work.

Recovery of benefit overpay-
ment—Notification to indi-
vidual.

Recovery of benefit overpay-
ment—Fault provisions.

Recovery of benefit overpay-
ment—Equity and good con-
science provisions.

Proposed
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Recovery of benefit overpay-
- ment—DBy repayment or off-
-set against past or future ben-
efits.

WAC 192-28-120
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PROPOSED RULES
PERSONNEL RESOURCES BOARD
[Filed May 19, 2004, 11:25 a:m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule: WAC 356-05-178 Higher education sys-
tem or higher education rules, 356-05-210 Law enforcement
personnel, 356-05-220. Noncompetitive positions, 356-05-
305 Premium payment, 356-05-370 Salary range, 356-05-
375 Scheduling plan, 356-05-477 Washington general ser-
vice, 356-05-479 Washington management service, 356-06-
003 Scope, 356-06-040 Classified service, 356-06-065
Incumbent status for position converted by the board from
exempt to classified, 356-06-100 Director—Powers—
Duties, 356-06-110 Federal preemption—Fair Labor Stan-
dards Act, 356-06-120 Americans with Disabilities Act of
1990-Feeral and state preemption, 356-07-040 General
method of operation, 356-09-040 Affirmative action pro-
gram—Responsibilities—Department of personnel, 356-10-
020 Classification plan—Revision, 356-10-045 Employee
appointment status—Lateral reallocation, 356-14-010 Com-
pensation plan—General provision, 356-14-031 Compensa-
tion plan—Adoption, 356-14-045 Salaries—Comparable
worth, 356-14-062 Compensation plan—Fiscal impact, 356-
15-010 Compensation plan appendix—Preparation—Provi-
sion, 356-15-020 Work period designations, 356-15-060
Shift premium provisions and compensation, 356-15-125
Assignment pay provisions, 356-15-130 Special pay ranges,
356-22-036 College recruitment program—General provi-
sions, 356-22-230 Examinations—Noncompetitive, 356-30-
143 Intergovernmental mobility, 356-30-260 Probationary
period—Provisions—Status of employee, 356-39-010 Chap-
ter purpose, 356-39-020 Human resource development—
State-wide philosophy/definition, 356-46-070 Agencies—
Reports on employee status changes—Requirements, 356-
46-090 Personnel department—Reciprocity with other juris-
dictions, 356-46-100 Rules—Amendments—Notice, 356-
46-125 Drug testing—Limitations—Uses, 356-56-010
Application of rules, 356-56-035 Definitions, and 356-56-
070 Incumbent status for positions converted by the board
from exempt to classified.

Repealing WAC 356-06-080 Powers—Duties of the
board.

Purpose: See above.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Statute Being Implementéd: RCW 41.06.150.

Summary: These modifications will support the director
of the Department of Personnel being granted authority for
rule making and the adoption of the classification and com-
pensation plan.

Proposed
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Reasons Supporting Proposal: These modifications are
necessary for implementation of SHB 1268 which passed in
2003. ..

Name of Agency Personnel Respon51ble for Drafting:

Sharon Whitehead, 521 Capitol Way South, Olympia, WA,
(360) 664-6348; Implementation and Enforcement: Depart-
ment of Personnel.

Name of Proponent: Department of Personnel, ‘govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Title of Rule above.

SHB 1268, which passed during the 2003 legislative ses-
sion, removed rule-making authority on most topics, classifi-
cation plan adoption and compensation plan adoption from
the Washington Personnel Resources Board. As of July 1,
2004, under the provisions of the bill, the director of the
Department of Personnel has authority to adopt rules, the
classification plan and the compensation plan. The proposed
modifications are necessary to implement this change.

Proposal Changes the Following Existing Rules: See
above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not required.

RCW 34.05.328 does not apply to this rule adoption.

Hearing Location: Department of Personnel, 521 Capi-
tol Way South, Olympia, WA, on July 8, 2004, at 2:00.

Assistance for Persons with Disabilities: Contact
Department of Personnel by July 2, 2004, TDD (360) 753-
4107 or (360) 586-8260.

Submit Written Comments to: Sharon Whitehead,
Department of Personnel, P.O. Box 47500, fax (360) 586-
4694, by July 2, 2004.

Date of Intended Adoption: July 8, 2004.

May 19, 2004
E. C. Matt
Director

AMENDATORY SECTION (Amending WSR 98-19-034,
filed 9/10/98, effective 10/12/98)

WAC 356-05-178 Higher education system or higher
education rules. The system of personnel administration that
applies to classified employees or positions under the juris-
diction of chapter 41.06 RCW and ((exelusively-under-these

ehapters—of)) Title 251 WAC ((that-are-sdopted-by-the
beard)).

AMENDATORY SECTION (Amending WSR 98-19-034,
filed 9/10/98, effective 10/12/98)

WAC 356-05-210 Law enforcement personnel.
Employees who meet the Fair Labor Standards Act require-
ments for the section 7(K) special exemption as described
and limited by chapter 29, Code of Federal Regulations, sec-
tions 553.211 and 553.212, and who are designated as law
enforcement work period designation by the ((beard)) direc-
tor.
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AMENDATORY SECTION (Amending WSR 84-17-042,
filed 8/10/84)

WAC 356-05-220 Nonmmpeﬁﬁve positions. Positions
designated by the ((beard)) director as not requiring a com-
petitive examination.

AMENDATORY SECTION (Amending WSR 84-17-042,
filed 8/10/84)

WAC 356-05-305 Premium payment. Wage payment
over and above the basic salary rate authorized by the
((beszd)) director for extraordinary conditions of employ-
ment.

AMENDATORY SECTION (Amending WSR 92-20-024,
filed 9/28/92, effective 11/1/92)

WAC 356-05-370 Salary range. A sequence of mini-
mum, intervening, and maximum dollar amounts designated
by the ((board)) director as the monthly compensation for a
class. Salary ranges are identified in the compensation plan
by number.

AMENDATORY SECTION (Amending WSR 98-19-034,
filed 9/10/98, effective 10/12/98)

WAC 356-05-375 Scheduling plan. A series of sched-
ules, approved for specific positions by the director ((ef-per-
sennel-or-the-beard)), through which schedules the incum-
bents move in an established pattern.

' AMENDATORY SECTION (Amending WSR 98-19-034,

filed 9/10/98, effective 10/12/98)

WAC 356-05-477 Washington general service. The
system of personnel administration that applies to classified
employees or positions under the jurisdiction of chapter
41.06 RCW and exclusively under those chapters of Title 356
WAC that are adopted by the ((beard)) director.

AMENDATORY SECTION (Amending WSR 94-04-011,
filed 1/21/94, effective 3/1/94)

WAC 356-05-479 Washington management service.
The system of personnel administration that applies to classi-
fied managerial employees or positions under the jurisdiction

of RCW 41.06.022 and 41.06.500 ((and-these-ehapters-of

eh).

AMENDATORY SECTION (Amending WSR 98-19-034,
filed 9/10/98, effective 10/12/98)

WAC 356-06-003 Scope. The provisions of these rules
shall apply to all personnel under the jurisdiction of chapter
41.06 RCW except those exempted under the provisions of
WAC 356-06-020.These rules and the compensation and
classification plans adopted hereunder shall continue to apply
as before and shall not be used interchangeably with those
adopted under the former higher education civil service law
(chapter 28B.16 RCW). Further, these rules and compensa-
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tion and classification plans shall continue to apply as before
until such time as the beard director has had adequate time to
review and consider changes to the existing rules and plans.

Reviser's note: The typographical error in the above section occurred *

in the copy filed by the agency and appears in the Register pursnant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 98-19-034,
filed 9/10/98, effective 10/12/98)

WAC 356-06-040 Classified service. Positions subject
to these rules are in the classified service and will be desig-
nated by the ((beard)) director as competitive or noncompet-
itive.

(1) The competitive service includes positions in classes
for which a competitive examination is required prior to
appointment.

(2) The noncompetitive service includes those unskilled,
seasonal and temporary classes or positions for which the
((beard)) director has determined ranked registers to be
impracticable.

(3) The director of personnel may at any time review the
duties and requirements of any class or position to determine
the practicality of competitive examinations and after such
studies, present to the ((beard)) director for determination,
the proper inclusion or exclusion from the noncompetitive
service. -

(4) No positions in agencies designated as grant-in-aid,
will be included in the noncompetitive service except those
positions that need not meet the federal merit system stan-
dards or positions which can be placed in the noncompetitive
service according to the federal merit system standards.

AMENDATORY SECTION (Amendmg WSR 03-16-085,
filed 8/5/03, effective 9/5/03)

WAC 356-06-065 Incumbent status for positions
converted by the board from exempt to classified. (1)
When the ((beard)) director determines that a position that
has been treated as exempt does not meet the exemption cri-

teria in WAC 356-06-020 the incumbent's status within the -

classified Washington general service will be in accordance
with subsections (2) through (10) of this section.

(2) The incumbent shall not be required to pass a quali-
fying examination or meet the minimum qualifications for
the Washington general service classification to which their
position is allocated.

(3) Incumbents who have been continuously employed
for a period of time equivalent to or greater than the proba-
tionary period established for their Washington general ser-
vice classification shall not be required to complete the pro-
bationary period. Incumbents who have not been continu-
ously employed for a period of time equivalent to or greater
than the probationary period shall be required to complete the
remaining portion of their probationary period.

(4) Incumbents whose salary is higher than the salary
range assigned to their Washington general service classifica-
tion shall be Y-rated in accordance with WAC 356-14-075.

(5) The periodic increment date (PID) for incumbents
placed in positions converted by the ((beard)) director on or
before the fifteenth of the month shall be set at the first day of

Proposed
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that month. The PID for incumbents placed in positions con-
verted by the ((beard)) director after the fifteenth of the
month shall be set the first day of the following month.

(6) Incumbents shall be credited with all unused sick

leave credits, if any, that they had accrued up to the time of
placement in a position converted by the ((beard)) director
and shall begin to accrue sick leave as provided in WAC 356-
18-050. .
(7) Incumbents shall be credited with all unused vacation
leave credits, if any, that they had accrued up to the time of
placement in a position converted by the ((beard)) director
and shall begin to accrue vacation leave as provided in WAC
356-18-090.

(8) With regard to calculation of unused sick and vaca-
tion leave credits upon conversion, the employing agency's
leave records are presumed to be accurate and in accordance
with Chapter 356-18 WAC. If the incumbent disagrees he or
she bears the burden of proof, by a preponderance of the evi-
dence, that a different leave amount is correct under Chapter
356-18 WAC.

(9) The ((beard)) director will determine the methodol-
ogy to be used for establishing the effective date for incum-
bent seniority. When feasible, the beard director will apply
the methodology as prescribed in WAC 356-05-390. The
employing agency shall set the seniority date in accordance
with the ((beazd's)) director's instruction. Thereafter, incum-
bents shall accrue seniority in accordance with WAC 356-05-
390. As provided in WAC 356-30-130, seniority gained by
seasonal career employees during seasonal layoff will be dis-
regarded. If an incumbent believes the agency did not set the
seniority date in accordance with the board's instructions, the
incumbent may request a review with the director. The writ-
ten request for review must be filed with the director and
received within thirty calendar days from the date the agency
informed the employee of their seniority date. The request
must contain the reasons and basis for the review. Once the
review is completed the director or designee shall issue a
decision, which will be final and binding.

(10) Incumbents placed in a position converted under the
provisions of this section have appeal rights as provided in
Titles 356 and 358 WAC.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 98-19-034,
filed 9/10/98, effective 10/12/98)

WAC 356-06-100 Director—Powers—Duties. ()
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The director of personnel js appointed by the governor
under the provisions of RCW 41.06.130.

The director directs and supervises all the department of
personnel's administrative and technical activities in accor-

dance with the provisions of chapter 41.06 RCW and the civil
service rules. The director is responsible to:

Adopt rules consistent with the purposes and provisions
of the state civil service law and the best standards of person-
nel administration.

Audit and review the personnel administration and man-
agement at each agency, institution of higher education, and
related higher education board periodically and at other such
times as may be necessary.

Adopt and revise as necessary a comprehensive classifi-
cation plan for all positions in the classified service. In
adopting the revisions the director must comply with RCW
41.06.152, 41.06.150(4), and chapter 43.88 RCW.

Adopt and revise as necessary a state salary schedule in
accordance with RCW 41.06.133(10).

AMENDATORY SECTION (Amending WSR 98-19-034,
filed 9/10/98, effective 10/12/98)

WAC 356-06-110 Federal preemption—Fair Labor
Standards Act. Agencies shall comply with the ((beard))
rules of the director (Title 356 WAC) unless doing so causes
them to violate the Fair Labor Standards Act.

AMENDATORY SECTION (Amending WSR 98-19-034,
filed 9/10/98, effective 10/12/98)

- WAC 356-06-120 Americans with Disabilities Act of
1990—Federal and state preemption, Agencies shall com-
ply with the ((beard)) rules of the director (Title 356 WAC)
unless doing so would cause them to violate state laws, chap-
ter 49.60 RCW, or the federal Americans with Disabilities
Act of 1990.

AMENDATORY SECTION (Amending WSR 98-19-034,
filed 9/10/98, effective 10/12/98)

WAC 356-07-040 General method of operation. (1)
The general conduct of agency business is pursuant to the
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charter established in chapters 41.06 and 41.05 RCW, and
Title 356 WAC.

(2) Provisions for all interested parties to participate in
formulation of rules governing administration of the law is
assured by a twenty-day notice requirement prerequisite to
formal ((beard))-action being taken by the board or the direc-
tor on any jurisdictional matter, except appeals.

(3) Special meetings may be called by the board or the
director subject to twenty- four hour notice, as requlred by
law. .

(4) Informal work sessions w1th interested parties are
conducted by staff of the department of personnel as neces-
sary to ensure representation from interested parties before
proposals are made to the board or the director.

(5) All business of the department of personnel will be
conducted in facilities which are accessible and/or in a man-
ner which reasonably accommodates the needs of persons of
disability.

AMENDATORY SECTION (Amending WSR 99-19-114,
filed 9/21/99, effective 11/1/99)

WAC 356-09-040 Affirmative action program—
Responsibilities—Department of personnel. The depart-
ment of personnel is responsible for administering the state's
affirmative action program and providing technical assis-
tance to state agencies in the development and implementa-
tion of their affirmative action programs. In keeping with
these responsibilities, the department of personnel will
accomplish the following:

(1) Publish guidelines that will assist agencies in devel-
oping and implementing their affirmative action plan.

(2) Provide agencies with the data required to develop
and implement affirmative action goals.

(3) Review agency affirmative action plans and equal
employment opportunity policy statements for compliance
with applicable merit system rules and established affirma-
tive action guidelines, and recommend changes as appropri-
ate.

(4) When plans and policy statements are in compliance,
recommend them for approval to the governor's affirmative
action policy committee.

(5) With the assistance of state agencies, initiate the
recruitment of affected group members, including target
recruitment when appropriate.

(6) Monitor items submitted to the ((beard)) director for
possible negative effect on affirmative action.

(7) Monitor affected group participation in agencies'
human resource development activities.

(8) Monitor agencies' progress in meeting goals and
addressing problems identified in their affirmative action
program.

AMENDATORY SECTION (Amending WSR 02-15-050,
filed 7/11/02, effective 9/1/02)

WAC 356-10-020 Classification plan—Revision.
((The-direetor-shall-submit-prepesed)) Proposed revisions to
the classification plan shall be submitted to the ((beard))
director for review and approval.
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(1) The ((beard)) director shall hold open hearings on the
proposals after 20 days' notice to employee organizations and
agencies. The ((beard)) director may modify the proposals.

(2)- In adopting these revisions the ((beard)) director
shall comply with RCW 41.06.152, 41.06.150(12), and chap-
ter 43.88 RCW.

AMENDATORY SECTION (Amending WSR 98-19-034,

filed 9/10/98, effective 10/12/98)

WAC 356-10-045 Employee appointment status—
Lateral reallocation. Employees in positions that have been
reallocated laterally (to a different classification with the
same salary range) are affected as follows:

(1) The employee may elect to retain existing appoint-
ment status in a position that is reallocated laterally provided
he/she meets the minimum or desirable qualifications as
determined by the director of personnel or designee. No fur-
ther qualifying examination will be required and the
employee will retain existing appointment status.

(2) If it is determined the employee does not meet the
minimum qualifications for the new classification as pro-
vided in subsection (1) of this section and he/she is not trans-
ferred, promoted, demoted, or otherwise retained in status
within sixty days, the provisions governing reduction in force
shall apply.

(3) The employee retains existing appointment status
when a position is reallocated laterally based on a revision of
a class series, a class series study, or an agency-wide or major
subdivision-wide classification review planned, conducted,
or authorized by the department of personnel in advance of
beard director action (if any), when the reallocation involves
no change in duties or responsibilities.

(a) An employee in an underfill status will maintain that
status.

(b) Subsection (1) of this section applies when a change
in duties, responsibilities, or organization coincides with a
revision of a class series.

(4) The director of personnel or designee may approve
the retention of status for an incumbent in a laterally reallo-
cated position when it is evident that the reallocation is, in
effect, the correction of a long-term inequity. The application
of this subsection shall not be denied in those cases where the
employee has performed the duties of the lateral class for
three continuous years or more.

(5) The effective date of an incumbent's appointment sta-
tus as provided for in subsection (1) or (4) of this section shall
be the date the director of personnel or designee approves the
position reallocation.

(6) The salary and periodic increment date of an
employee who continues in a position that is reallocated lat-
erally shall remain unchanged.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 02-15-049,

filed 7/11/02, effective 9/1/02)

WAC 356-14-010 Compensation plan—General pro-
visions. The ((direeter)) department of personnel shall pre-
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pare a compensation plan for all classifications. The plan
shall provide for:

(1) Full compensation to each employee for all work
assigned and performed and consideration of all compensa-
tion to the employee in setting the employee's salary.

(2) Salary range schedules including the first, interven-
ing, and maximum steps of each range.

(3) Assignment of each classification to a salary range
giving full consideration to the prevailing rates in Washing-
ton state private industries, and other governmental units.

(4) Work period designation of each classification, or
individual positions within a classification.

(5) Rates of premium pay, shift premium, and standby
pay schedules determined by the ((beard)) director in the
same manner as are basic salaries.

AMENDATORY SECTION (Amending WSR 98-19-034,
filed 9/10/98, effective 10/12/98)

WAC 356-14-031 Compensation plan—Adoption.
(1) The compensation plan as developed under this chapter
shall be presented to the ((beard)) director for review and
adoption after consultation with and consideration of propos-
als from employee representatives and agencies affected.

(2) Twenty calendar days prior to the open hearing on
the plan, the director of personnel shall circulate notice of the
hearing to enable employee representatives and agencies
affected to present their views either orally or in writing. The
notice shall state the date, time, and place of the hearing, and
either the terms or a description of the proposed plan. The
((beard)) director may amend and adopt the plan at the hear-
ing.

AMENDATORY SECTION (Amending WSR 00-10-026,

filed 4/24/00, effective 6/1/00)

WAC 356-14-045 Salaries—Comparable worth. (1)
Salary changes necessary to achieve comparable worth shall
be implemented during the 1983-85 biennium under a sched-
ule developed by the department of personnel. Increases in
salaries and compensation solely for the purpose of achieving
comparable worth shall be made at least annually. Compara-
ble worth for the jobs of all employees under chapter 41.06
RCW shall be fully achieved not later than June 30, 1993.

(2) Comparable worth entitlements shall comply with
the December 31, 1985 settlement agreement between the
state of Washington and the American Federation of State,
County and Municipal Employees (AFSCME), et al., as
approved by federal district court and ratified by the Wash-
ington legislature.

(3) Upon the establishment of new classes, or redefini-
tion of existing classes, the following policy shall apply:

(a) When an existing class or class series that is covered
by the settlement agreement is substantially revised, the com-
parable worth salary range involvement shall be determined
by reevaluating the classes using the Willis methodology.

(b) The comparable worth salary range involvement for
classes that were not covered by the settlement agreement
and newly created classes or class series shall be determined
based on internal indexing, or Willis evaluation, whichever is
determined most appropriate by the director.
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(c) Salary ranges for new or revised classes which are
substantially common with higher education classes shall be
equal, as applicable.

(4) Comparable worth evaluation committee:

(a) Comparable worth evaluations using the Willis meth-
odology shall be conducted by an evaluation committee com-
posed of at least eight member representatives from operating
agencies, employee organizations, and department of person-
nel staff.

(b) Members shall be experienced in agency programs or
personnel administration. Members must also attend meet-
ings on a regular basis a majority of the time.

(c) The director shall process committee appointments,
appoint officers, establish meeting agendas, call meetings,
and schedule (or reschedule) evaluations as he/she deems
appropriate. Affected agency or employee representatives
must submit any requests for evaluations or reevaluations in
writing to the director for disposition and written response.

(5) Other administrative requirements regarding compa-
rable worth adjustments include, but are not limited to, the
following: :

(a) The process for determining comparable worth class
salary range involvement, if any, will be made a part of the
((rezuler-menthly-board)) director's meeting agenda.

(b) Requesting agencies and organizations should submit
new and revised class proposals in sufficient time to accom-
modate a possible two-month review and evaluation period
requirement.

(c) Agency requests should include proposed salary sur-
vey indexing and proposed comparable worth involvement, if
any, at time of item submission. Indexing and comparable
worth information will be included in ((beasd)) director's
meeting agenda ((publieations)).

(d) For purposes of legal, fiscal, and legislative disclo-
sure, comparable worth involvement salary ranges will be
tracked and recorded by class.

AMENDATORY SECTION (Amending WSR 87-15-045,
filed 7/13/87, effective 9/1/87)

WAC 356-14-062 Compensation plan—Fiscal
impact. The ((besrd)) director will not consider fiscal impact
in determining salaries. However, salary changes are subject
to approval by the director of the office of financial manage-
ment in accordance with provisions of chapter 43.88 RCW.

AMENDATORY SECTION (Amending Order 98, filed
1/13/77, effective 2/13/77)

WAC 356-15-010 Compensation plan appendix—
Preparation—Provisions. The ((beard)) director shall
establish rules as an appendix to the compensation plan
which shall provide for:

(1) Definitions of work period designations.

(2) Definitions of authorized overtime and the rate of
overtime compensation for all work period groups.

(3) Compensation rates and provisions for holidays,
travel time, shift differential, split shift, standby, shift
changes, call back, and work on scheduled days off or holi-
days.
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(4) Definitions and provisions for special pay assign-

ments and special pay ranges.

AMENDATORY SECTION (Amending WSR 98-19-034,
filed 9/10/98, effective 10/12/98)

WAC 356-15-020 Work period designations. (1) The
((beazd)) director shall assign a specific work period designa-
tion to each job class. In deciding which work period desig-
nation is appropriate, the ((beard)) director shall consider the
following factors:

(a) Whether the positions are exempt from the overtime
provisions of the Fair Labor Standards Act as executive,
administrative, professional, agricultural, outside sales, or
recreational establishment personnel as summarized in chap-
ter 356-05 WAC.

(b) Whether the positions have been historically paid
overtime by the state.

(c) Whether the private sector or other governmental
jurisdictions have a historical or prevailing overtime pay
practice for direct counterpart positions.

(d) Other factors it may deem to be appropriate.

(2) The ((board)) director may authorize a work period
designation for an individual position which differs from the
class-wide designation when the position has atypical work-
ing conditions. When two or more designations are indicated
for a job class, the first designation listed shall constitute the
class-wide designation. Each position shall be assigned only
one designation. The work period designation for persons on
"in-training” and "underfill" appointments shall be the same
as that of the position to which they are appointed, except that
if the position is designated "exceptions,” the employee's
work period designation will be "nonscheduled.”

(a) Scheduled (S):

(i) Standard: Full-time positions with conditions of
employment which may be completed within five consecu-
tive work days, each having the same starting time and last-
ing not more than eight working hours.

(ii) Alternate:
employment which may be completed within:

(A) Five work days lasting not more than eight working
hours within the same workweek but which, because of oper-
ational necessity, cannot be scheduled with the same daily
starting time or with consecutive days off; or

(B) Four work days lasting not more than ten working
hours each within the same workweek; or

(C) Four nine-hour work days and one four-hour work
day; or

(D) Ten consecutive work days with four consecutive
days off; or

(E) Ten work days lasting not more than eight working
hours and occurring within a scheduled fourteen consecutive
day period. Positions are restricted to employees in the regis-
tered nurse class series who work in an institutional hospital
primarily engaged in the care of residents.

(F) Continuous five work-days-per-week shifts which
rotate each 28 days to a different schedule of regular days and
hours per week. The rotation involves extended or shortened
time off between the ending shift of one schedule and the
beginning shift of the next, but does not require more than

Full-time positions with conditions of
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eight hours work in any one 24-hour period within a sched-
ule, nor more than fifty-two 40-hour workweeks per year.
Positions are limited to communications officers and sched-
uled commercial vehicle enforcement officers of the state
patrol.

After giving written notice to the employee and the cer-
tified exclusive representative, the employer may implement
an alternate schedule provided the employer can document a
program need for the alternate schedule or the alternate
schedule is mutually agreeable to the employer and
employee.

(iii) Unlisted: Full-time positions for which the director
of personnel has approved a schedule or scheduling plan not
allowed above. Such unlisted schedules may be approved by
the director of personnel when both the agency and the
affected employees are in agreement. Approval by the exclu-
sive representative shall constitute approval of employees
within a certified bargaining unit.

(b) Nonscheduled (NS): Full-time positions with condi-
tions of employment which necessitate adjustment of hours
by employees within forty working hours within the work-
week. These positions may have preset schedules or task
assignments which require their attendance at certain hours,
but are generally responsible to adjust their hours to best
accomplish their workload.

(c) Law enforcement (1): Full-time positions which
meet the law enforcement criteria of section 7(k) of the Fair
Labor Standards Act. (Defined as law enforcement personnel
in WAC 356-05-210.)

(d) Exceptions (e): Full-time positions which are

" exempt from the overtime provisions of the Fair Labor Stan-

dards Act as executive, administrative, professional, agricul-
tural, outside sales, or recreational establishment personnel as
summarized in chapter 356-05 WAC.

AMENDATORY SECTION (Amending WSR 98-09-066,
filed 4/20/98, effective 6/1/98)

WAC 356-15-060 Shift premium provisions and
compensation. (1) Basic shift premium shall be paid in the
amount specified in WAC 356-15-061. For purposes of this
section, regularly scheduled means the permanently assigned
work schedule/work shift, not including overtime hours, as
determined by the agency.

(2) For purposes of this section, evening shift is defined
as a work shift of eight or more hours which ends at or after
10:00 p.m. Night shift is defined as a work shift of eight or
more hours which begins by 3:00 a.m.

(3) Full time employees shall be entitled to basic shift
premium under the following circumstances:

(a) Regularly scheduled evening and night shift employ-
ees are entitled to shift premium for all hours worked.

(b) Regularly scheduled day shift employees are not enti-
tled to shift premium unless:

(i) The employee's regular or temporary scheduled work-
shift includes hours after 6:00 p.m. and before 6:00 a.m.
where no overtime, schedule change pay, or call-back com-
pensation is received. Shift premium is paid only for those
hours actually worked after 6:00 p.m. and before 6:00 a.m.
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(ii) The employee is temporarily assigned a full evening
or night shift where no overtime, schedule change pay, or
call-back compensation is received. Shift premium is paid
only for all evening or night-shift hours worked in this cir-
cumstance.

(c) Employees regularly scheduled to work at least one,
but not all, evening and/or night shifts are entitled to shift pre-
mium for those shifts. Additionally, these employees are enti-
tled to shift premium for all hours adjoining that evening or
night shift which are worked.

(4) Part-time and intermittent employees shall be entitled
to basic shift premium under the following circumstances:

(a) For all assigned hours of work after 6:00 p.m. and
before 6:00 a.m.

(b) For assigned full evening or night shifts, as defined in
subsection (2) of this section.

(5) Monthly shift premium rates: In cases where shift
premium hours are regularly scheduled over a year, agencies
may pay shift premium at a monthly rate which is equal for
all months of the year. Such monthly rates shall be calculated
by dividing twelve into the amount of shift premium an
employee would earn in a year if the hourly rules in subsec-
tion (2) of this section were applied. This option is granted to
simplify bookkeeping and is not authorized to establish shift
premium rates higher or lower than those set by the ((beard))
director.

(6) Shift premium and overtime: When an employee
is compensated for working overtime during hours for which
shift premium is authorized in this section, the overtime rate
shall be calculated using the "regular rate" as defined in
WAC 356-05-353. ,

(7) Payment during leave and for holidays not sched-
uled to work: Employees eligible for shift premium for their
regularly scheduled shifts will receive the same proportion of
shift premium for respective periods of authorized paid leave
and for holidays not worked which fall within their regularly
scheduled shift.

AMENDATORY SECTION (Amending WSR 01-08-005,
filed 3/22/01, effective 5/1/01)

WAC 356-15-125 Assignment pay provisions. The
((beard)) director may grant additional pay to recognize
assigned duties and/or conditions that exceed the ordinary.
Hazards, equipment operations and other specialized skills
are examples of areas for ((beard)) director consideration.
Out of the ordinary conditions include being in a position
which is experiencing recruitment and/or retention problems
and is located in an area where the cost of living impacts the
agency's ability to recruit and/or retain employees. Approved
classes will have the letters "AP" appearing after their class
title in the compensation plan.

Details of the affected classes or positions within a class,
with the additional amount granted, will appear in the salary
schedule section of the compensation plan.

AMENDATORY SECTION (Amending WSR 98-19-034,
filed 9/10/98, effective 10/12/98)

WAC 356-15-130 Special pay ranges. The ((beard))
director may allow for special pay ranges to equal or approx-
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imate prevailing rate practices found in private industry or
other governmental units. An affected class is identified
either by a letter designation following the basic salary range
number or by a letter designation preceding a number. In the
latter case, a special salary schedule will be used for such
classes.

Details of the affected classes with a special pay range
will appear in the salary schedule section of the compensa-
tion plan.

AMENDATORY SECTION (Amending WSR 92-14-066,
filed 6/26/92, effective 9/1/92)

WAC 356-22-036 College recruitment program—
General provisions. (1) Positions included within the col-
lege recruitment program must meet the classification and
minimum qualifications criteria established by the ((beard))
director specifically for the college recruitment program job
classes.

(2) State employees meeting the requirements of specif-
ically established college recruitment program classifications
shall be eligible for testing and placement on the appropriate
college recruitment program register under this program.

(3) All positions participating in this program shall be
included under the combined register and referral program
unless requested differently by a participating agency.

(4) Selective skill certifications for completion of spe-
cific internships, work study, or fellowship assignments or
for specific bachelor’s or master's degree fields are permitted
as required by a participating position and authorized by the
director of the department of personnel or designee.

(5) College recruitment program position advertisement
may be targeted or limited by design and distribution to meet
specific recruitment needs. Participating agencies may
develop specific recruiting strategies and notices to support
the filling of program positions.

(6) Eligible applicants may apply at any time and may be
placed on the appropriate college recruitment program regis-
ter without further testing if a previous passing score for the
same college recruitment program classification and test was
attained.

(7) College recruitment program registers shall be main-
tained by the director of the department of personnel and may
be purged as required to ensure register viability.

(8) Emphasis shall be given to support agency training
requests in accordance with WAC 356-30-135 in support of
training, career tracks, affirmative action programs, and
retention goals of the college recruitment program.

(9) Salary ranges for the college recruitment program job
classifications shall be established by the board director to
ensure that salaries fairly represent positions embodied in the
college recruitment program classifications.

(10) Specific college recruitment program merit system
rules established herein shall take precedence in the adminis-
tration of this program. All other merit system rules apply in
the absence of specific rules established herein.
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AMENDATORY SECTION (Amending WSR 98-19-034,
filed 9/10/98, effective 10/12/98)

WAC 356-22-230 Examinations—Noncompetitive.
(1) The noncompetitive service comprises those unskilled,
seasonal and temporary classes or positions for which the
((beard)) director has determined ranked registers to be
impracticable. Although exactly the same selection proce-
dures may be used as in the competitive service, they need
not be applied beyond the point of determining that a given
applicant achieves a passing score.

(2) The director of personnel may designate agency per-
sonnel officers to act in the director's behalf, as agents of the
department of personnel, for purposes of establishing and
maintaining unranked registers within the noncompetitive
service for those positions approved by the ((beatd)) director.
The director of personnel shall be responsible for developing
necessary procedures which include yearly audit provisions.
Applicants shall have appeal rights to the director of person-
nel in accordance with other provisions of these rules.

AMENDATORY SECTION (Amending WSR 98-19-034,
filed 9/10/98, effective 10/12/98)

WAC 356-30-143 Intergovernmental mobility. In
accordance with the intent of the Intergovernmental Person-
nel Act (P.L. 91-648) regarding mobility assignments and/or
notwithstanding any other provisions of these rules, the
((beasd)) director or designee may authorize appointments
into the classified service from other governmental units
when such appointments are for purposes of cross-training or
sharing of expertise across governmental boundaries. Such
appointments shall be time limited.

AMENDATORY SECTION (Amending WSR 02-15-053,
filed 7/11/02, effective 9/1/02)

WAC 356-30-260 Probationary period—Provi-
sions—Status of employee. (1) Employees who receive
appointments to permanent positions from the open competi-
tive register and the reemployment register shall serve a pro-
bationary period of six to twelve months as determined by the
((beard)) director. Employees appointed from the open com-
petitive or promotional register prior to completing their pro-
bationary period shall start a new probationary period, except
as provided in WAC 356-30-280. The ((beard)) director shall
designate a probationary period of six months for all posi-
tions in a class unless they determine that job requirements of
the class require a longer period (up to twelve months) to pro-
vide adequate training and/or evaluation. The ((beard)) direc-
tor shall apply the following criteria for approving probation-
ary periods of longer than six months:

(a) The work of the majority of the positions in the class
is of such a nature that performance of the full range of duties
cannot be properly evaluated within six months after an
appointment.

or

(b) Work of the class is cyclical in nature and the work-
load cycle cannot be completed within six months after an
appointment.
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or

(c) Work is of such a nature that extended formalized
training is required prior to the full assumption of duties.

All positions in a class shall have the same probationary
period.

(2) All persons at time of appointment shall be notified
in writing by the agency of the length of their probationary
period. When the probationary period for a class is increased
beyond six months, the increased probationary period shall
apply only to persons appointed after the effective date of the
change.

(3) The probationary period will provide the appointing
authority with the opportunity to observe a new employee's
work, to train and aid the new employee in adjustment to the
position, and to terminate any employee whose work perfor-
mance fails to meet the required standards.

(4) Employees who, during their probationary period, go
on leave without pay or shared leave shall have their proba-
tionary period extended by the number of calendar days they
are on leave without pay or shared leave including any inter-
vening nonworking days.

(5) Employees shall have their probationary period
extended by the number of calendar days in excess of thirty in
which the employee is not at work including any intervening
nonwork days if:

(a) Work is missed due to sick leave, vacation leave, mil-
itary training leave, or miscellaneous leave; or

(b) Work is missed by employees of the departments of
social and health services, corrections, veterans affairs, or
natural resources due to an assault that occurred on the job
and who are receiving compensation in an amount equal to
full pay, as provided in chapters 72.01 and 72.09 RCW; or

(c) Work is missed due to any combination of leave iden-
tified in (5)(a) and (b) of this section which when added
together exceeds thirty calendar days.

(6) Work missed during the probationary period due to
holidays shall be counted as part of the required probationary
period.

(7) When an employee accepts a temporary appointment
to a higher class in the same series in the same work unit
while serving in a probationary period, the probationary
period shall continue for the lower class.

(8) Permanent appointment of a probationary employee
shall be automatic unless the person is dismissed under pro-
vision of WAC 356-30-270.

(9) Veterans and their widows who have not remarried
and are in probationary status will be granted seniority pref-
erence only within ranks of probationary employees and will
not be granted preference within the ranks of the permanent
employees until they acquire permanent status.

AMENDATORY SECTION (Amending WSR 78-02-049,
filed 1/19/78)

WAC 356-39-010 Chapter purpose. This chapter sets
forth the ((beard's)) philosophy of the board and the director
on elements of human resource development. Further, this
chapter establishes regulatory policies on and assigns specific
responsibilities for those elements of human resource devel-
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opment to the department of personnel, the agencies and indi-
vidual employees.

AMENDATORY SECTION (Amending WSR 98-19-034,
filed 9/10/98, effective 10/12/98)

WAC 356-39-020 Human resource development—
State-wide philosophy/definition. Optimum utilization of
its human resources aids state government in providing effec-
tive and economic services. Therefore, it is the ((board's))
philosophy of the board and the director that a highly produc-
tive, motivated workforce be achieved and maintained
through a state-wide program of human resource develop-
ment.

AMENDATORY SECTION (Amending Order 75, filed
3/24/75)

WAC 356-46-070 Agencies—Reports on employee
status changes—Requirements. The director shall provide
appropriate forms for reporting of appointment, transfer, pro-
motion, demotion, salary change, and any other temporary or
permanent change in status of any employee. Utilizing such
forms, appointing authorities shall report each status change
to the director. Except as provided below, the director will
indicate approval or disapproval on the forms and return a
copy to the agency. The director shall also maintain a copy of
the completed forms in department of personnel files, or in
lieu thereof, may maintain in the files copies of listings of
transactions accomplished by automated data processing
equipment: Provided, That periodic salary increment
increases, as defined by WAC 356-14-110 through 356-14-
120, shall not be individually approved by the director. Each
agency head shall be responsible for approval of such
increases and shall assure that such are made in accordance
with the rules and the approved compensation plan of the

((beard)) director.

AMENDATORY SECTION (Amendmg Order 36, filed
7/1/71, effective 8/1/71)

WAC 356-46-090 Personnel department—Reciproc-
ity with other jurisdictions. The ((besard)) director may
cooperate with other state departments or with federal or
local departments whose merit systems operate in conformity
with standards comparable to those contained in these rules.
The ((beard)) director may announce and administer joint
examinations in conformity with the provisions of these
rules, and the ((beard)) director may, in the absence of an
appropriate register for a particular class of positions, recog-
nize an appropriate register for such class of position estab-
lished under another merit system operating in conformity
with these standards and may accept regular certification
from such registers under the rules governing certification.

AMENDATORY SECTION (Amending WSR 78-07-008,
filed 6/12/78)

WAC 356-46-100 Rules—A mendments—Notice.
Whenever necessary or desirable, the director shall consult
with agencies and employee representatives affected to
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receive recommended amendments to the merit system rules.
After 20 calendar days' notice to the above affected groups,
the ((board)) director shall hold hearings to approve, modify
or reject the recommendation. Copies of approved amend-
ments shall be sent to all agencies and made available for
public distribution.

AMENDATORY SECTION (Amending WSR 98-19-034,
filed 9/10/98, effective 10/12/98)

WAC 356-46-125 Drug testing—Limitations—Uses,
Except as required by federal or state laws or as provided in
subsection (1) of this section, no agency may perform or
cause to be performed a drug test of any employee or pro-
spective employee.

(1) An agency may require a specific employee to submit
to drug testing designed to identify the presence in the body
of controlled substances referenced under chapter 69.50
RCW, other than drugs prescribed by a physician, if:

(a) The agency has specific, objective grounds stated in
writing to believe the employee's work performance is
impaired due to the presence of such substances in the body;
and

(b) The employee is in a position where such impairment
presents a danger to the physical safety of the employee or
another; and

(c) The agency has a specific written policy authorizing
such test, establishing procedures under which they may be
conducted, and protecting the confidentiality of the results,
provided the results may be disclosed in an action or proceed-
ing challenging any disciplinary action arising from the inci-
dent which led to the test. The agency's proposed policy must
be submitted to the affected exclusive bargaining representa-
tive or representatives and approved by the director of the
department of personnel before implementation.

(2) An employee who is found to be impaired on the job
due to the use of controlled substances may be subject to dis-
ciplinary action in accordance with existing laws and regula-
tions, but the results of such drug test shall provide no inde-
pendent basis for disciplinary action. However, the agency
may use the results of a drug test to require an employee to
successfully complete a rehabilitation plan. The rehabilita-
tion plan terms may require the employee to pass all subse-
quent drug tests. In this situation, the independent use of a .
subsequent drug test may be the basis for disciplinary action.

(3) In the event an employee is found to have used con-
trolled substances, the agency shall inform the employee of
available assistance through the employee advisory service or
other similar program.

(4) Nothing herein shall prevent an agency from con-
ducting medical screening to monitor exposure to toxic or
other unhealthy substances in the work place, provided such
screenings are limited to the specific substances reasonably
believed to be present.

(5) Except as expressly set forth above, nothing herein
shall add to or detract from any agency authority under chap-
ter 41.06 RCW or regulations of the ((beard)) director to
establish job performance standards, or conditions of
employment, or to base continued employment on satisfac-
tory job performance.
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AMENDATORY SECTION (Amending WSR 94-01-126,
filed 12/17/93, effective 1/18/94)

WAC 356-56-010 Application of rules. (1) These rules
shall be separate from rules adopted by the Washington per-
sonnel resources board or the director for ((ether)) classified

employees in_the Washington general service, and to the
extent that the rules adopted apply only to managers((—shal}

(2) The intent of the director of personnel in adopting the
rules in this chapter is to comprehensively cover the person-
nel matters relating to Washington management service posi-
tions. Therefore, if a Washington management service issue
is identified that the director has not specifically addressed by
adopting rules, the ((Washington-personnel-resourees-board))

rules governing Washington general service shall not be
effective or take precedence in addressing the issue.

(3) Except where specifically stated otherwise, the fol-
lowing WAC chapters do not apply to positions or employees
included in the Washington management service:

WAC 356-05 Definitions

WAC 356-10 Classification

WAC 356-14 Compensation

WAC 356-15 Compensation plan appendix
WAC 356-22 Recruitment—Examination
WAC 356-26 Registers—Certification
WAC 356-30 Appointments—Separation
WAC 356-34 Disciplinary action—Appeals
WAC 356-37 Hearings

WAC 356-39 Human resource development
WAC 356-49 Intersystem employment

(4) Except where specifically stated otherwise, the fol-
lowing WAC chapters do apply to positions or employees
included in the Washington management service:

WAC 356-06 General provisions

WAC 356-07 Operations and public records

WAC 356-09 Affirmative action program

WAC 356-18 Leave

WAC 356-35 Disability—Separation—Appeals—
Procedures

WAC 356-42 Labor relations

WAC 356-46 Miscellaneous

WAC 356-48 State internship program

AMENDATORY SECTION (Amending WSR 97-23-001,
filed 11/5/97, effective 12/8/97)

WAC 356-56-035 Definitions. (1) Anchor positions.

Generic anchor positions are those which are found in many
agencies; they are commonly understood and similarly used
from agency to agency. Agency-specific anchor positions are
those anchor positions in each agency which are commonly
understood and similarly used throughout the agency.

WSR 04-11-114

(2) Appointing authority. A person or group of persons
designated by the agency head to make appointments, impose
formal discipline or otherwise regulate personnel matters.

(3) Evaluation points. The points resulting from an
evaluation of a position using the managerial job value
assessment chart.

(4) Management bands. A series of management levels
included in the Washington management service. Placement

_in a band reflects the nature of management, decision-making

environment and policy impact, and scope of management
accountability and control assigned to the position.

(5) Salary standard. The maximum dollar amount
assigned to a position in those agencies that use a salary stan-
dard in addition to, or in place of, evaluation points.

(6) Transfer. Movement from one position to a differ-
ent position with the same evaluation points.

(7) Washington general service. The system of person-
nel administration that applies to classified employees or
positions under the jurisdiction of chapter 41.06 RCW ((and

adopted o b4 2 DeFSORRE aq o be ))
which do not meet the deﬁmtlon of manager found in RCW
41.06.020.

(8) Washington management service. The system of
personnel administration that applies to classified managerial
employees or positions under the jurisdiction of RCW

41. 06 022 and 41 06 500 ((aﬂd-ibese-eha-pter—s—ef—’lltt-le—?oéé

AMENDATORY SECTION (Amending WSR 02-15-043,
filed 7/11/02, effective 9/1/02)

WAC 356-56-070 Incumbent status for positions
converted by the board from exempt to classified. (1)
When the ((beard)) director determines that a position that
has been treated as exempt does not meet the exemption cri-
teria in WAC 356-06-020 the incumbent's status within the
classified Washington management service will be in accor-
dance with subsections (2) through (9) of this section.

(2) The incumbent shall not be required to meet any
additional agency selection requirements in order to be
placed into the converted position.

(3) Incumbents who have been continuously employed
for a period of time equivalent to or greater than the Wash-
ington management review period that the agency requires to
obtain permanent status shall not be required to complete a
review period. Incumbents who have not been continuously
employed for a period of time equivalent to or greater than
the established review period shall be required to complete
the remaining portion of the Washington management ser-
vice review period.

(4) Incumbents whose salary is higher than the range of
consideration or band assigned to the Washington manage-
ment service shall retain their current salary, which will be
administered as a Y-rate in accordance with WAC 356-14-
075.

(5) Incumbents shall be credited with all unused sick
leave credits, if any, that they had accrued up to the time of
placement in a position converted by the ((beard)) director
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and shall begin to accrue sick leave as provided in WAC 356-
18-050.

(6) Incumbents shall be credited with all unused vacation
leave credits, if any, that they had accrued up to the time of
placement in a position converted by the ((beard)) director
and shall begin to accrue vacation leave as provided in WAC
356-18-090.

(7) With regard to calculation of unused sick and vaca-
tion leave credits upon conversion, the employing agency is
entitled to a presumption that its calculations are accurate and
in accordance with Chapter 356-18 WAC. If the incumbent
disagrees he or she bears the burden of proof, by a preponder-
ance of the evidence, that a different leave amount is correct
under Chapter 356-18 WAC.

(8) The director will determine the methodology to be
used for establishing the effective date for incumbent senior-
ity. When feasible, the director will apply the methodology
as prescribed in WAC 356-05-390. The employing agency
shall set the seniority date in accordance with the director’s
instruction. Thereafter, incumbents shall accrue seniority in
accordance with WAC 356-05-390. As provided in WAC
356-30-130, seniority gained by seasonal career employees
during seasonal layoff will be disregarded. If an incumbent
believes the agency did not set the seniority date in accor-
dance with the director's instructions, the incumbent may
request a review with the director. The written request for
review must be filed with the director and received within
thirty calendar days from the date the agency informed the
employee of their seniority date. The request must contain the
reasons and basis for the review. Once the review is com-
pleted the director or designee shall issue a decision, which
will be final and binding.

(9) Incumbents placed in a position converted under the
provisions of this section have appeal rights as provided in
Titles 356 and 358 WAC.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 356-06-080 Powers—Duties of the board.
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PROPOSED RULES
PERSONNEL RESOURCES BOARD
[Filed May 19, 2004, 11:26 a.m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule: Amending WAC 251-01-160 Executive
head exemption, 251-01-201 Higher education system or
higher education rules, 251-01-305 Principal assistant
exemption, 251-01-310 probationary period, 251-01-382 Sal-
ary range, 251-04-030 Scope, 251-04-060 Director, 251-04-
070 Personnel officers, 251-04-160 Federal preemption—
Fair Labor Standards Act, 251-04-170 Americans with Dis-
abilities Act of 1990—Federal and state preemtion [preemp-
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tion], 251-05-040 Method of operation, 251-06-010 Classifi-
cation plan—Preparation, 251-06-020 Classification plan—
Adoption, 251-06-090 Probationary period—Duration, 251-
07-100 Temporary appointment records, 251-08-005 Com-
pensation plans—General, 251-08-007 Compensation
plans—Content, 251-08-031 Compensation plans—Adop-
tion, 251-08-070 Salary—Limits, 251-08-112 Salary—Real-
location, 251-08-160 Payroll certification, 251-09-080
Standby pay, 251-09-090 Special pay—Purpose, 251-09-094
Special pay—Requirements, 251-09-100 Hazardous condi-
tions pay, 251-19-070 Appointment—Alternate, 251-19-140
Apprenticeship programs, 251-22-165 Workers' compensa-
tion—Leave, 251-22-240 Suspended operation, 251-23-010
Affirmative action—Authority and 251-24-010 Employee
development—Authority, purpose objective; and repealing
WAC 251-04-050 Powers—Duties of the board.

Purpose: See above.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Statute Being Implemented: RCW 41.06.150.

Summary: These modifications will support the director
of the Department of Personnel being granted authority for
rule making and the adoption of the classification and com-
pensation plan.

Reasons Supporting Proposal: These modifications are
necessary for implementation of SHB 1268 which passed in
2003.

Name of Agency Personnel Responsible for Drafting:
Sharon Whitehead, 521 Capitol Way South, Olympia, WA,
(360) 664-6348; Implementation and Enforcement: Depart-
ment of Personnel. '

Name of Proponent: Department of Personnel, govern-
mental. .

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Title of Rule above. SHB 1268, which passed
during the 2003 legislative session, removed rule-making
authority on most topics, classification plan adoption and
compensation plan adoption from the Washington Personnel
Resources Board. As of July 1, 2004, under the provisions of
the bill, the director of the Department of Personnel has
authority to adopt rules, the classification plan and the com-
pensation plan. The proposed modifications are necessary to
implement this change.

Proposal Changes the Following Existing Rules: See
above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not required.

RCW 34.05.328 does not apply to this rule adoption.

Hearing Location: Department of Personnel, 521 Capi-
tol Way South, Olympia, WA, on July 8, 2004, at 2:00.

Assistance for Persons with Disabilities: Contact
Department of Personnel by July 2, 2004, TDD (360) 753-
4107 or (360) 586-8260.

Submit Written Comments to: Sharon Whitehead,
Department of Personnel, P.O. Box 47500, fax (360) 586-
4694, by July 2, 2004.
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Date of Intended Adoption: July 8, 2004.
May 19, 2004
E.C. Matt
Director

AMENDATORY SECTION (Amending WSR 98-19-035,
filed 9/10/98, effective 10/12/98)

WAC 251-01-160 Executive head exemption. Execu-
tive heads of major academic or administrative divisions are
analogous in the hierarchy to vice-presidents, deans and
chairmen. Directors may be executive heads as determined
by the ((beesd)) director. An executive head is in charge of a
separate budget unit and directs subordinates.

AMENDATORY SECTION (Amending WSR 98-19-035,
filed 9/10/98, effective 10/12/98)

WAC 251-01-201 Higher education system or higher’

education rules. The system of personnel administration that
applies to classified employees or positions under the juris-
diction of chapter 41.06 RCW and ((exelusively-undes-these
ehapters-of)) Title 251 WAC ((that-ere-adepted-by-the
beatd)).

AMENDATORY SECTION (Amending WSR 98-19-035,
filed 9/10/98, effective 10/12/98)

WAC 251-01-305 Principal assistant exemption.
Individuals qualifying for exemption under this category
function as second-in-command in importance levels. The
individual may perform many of the functions of his/her
superior in the superior's absence, or alternatively may have
major administrative or program responsibilities. Reporting
relationships will not be below that of the executive head. In
some institutions an executive head may have more than one
principal assistant as determined by the ((beerd)) director.

AMENDATORY SECTION (Amending WSR 86-09-078,
filed 4/22/86)

WAC 251-01-310 Probationary period. The initial
six-month period of employment in a class following
appointment from an eligible list of a nonpermanent
employee. However, upon prior approval by the ((beeatd))
director, the probationary period for selected classes may be
established for a period in excess of six months but not to
exceed twelve months.

AMENDATORY SECTION (Amending WSR 87-20-024,
filed 9/30/87)

WAC 251-01-382 Salary range. A sequence of mini-
mum, intervening, and maximum dollar amounts designated
by the ((beard)) director as the monthly compensation for a
class. Salary ranges are identified in the classification/com-
pensation plan by either a whole number (standard range) or:
a whole number with a decimal suffix (comparable worth
adjustment indicator).
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AMENDATORY SECTION (Amending WSR 98-19-035,
filed 9/10/98, effective 10/12/98) '

WAC 251-04-030 Scope. The provisions of these rules
shall apply to all personnel of the higher education
institutions/related boards except those exempted under the
provisions of WAC 251-04-040. These rules and the compen-
sation and classification plans adopted hereunder shall con-
tinue to apply as before and shall not be used interchangeably
with Title 356 WAC. Further, these rules and compensation
and classification plans shall continue to apply as before until
such time as the ((beard)) director has had adequate time to
review and consider changes to the existing rules and plans.

AMENDATORY SECTION (Amending WSR 98-19-035,
filed 9/10/98, effective 10/12/98)
WAC 251-04-060 Director. (((1}-The-director-shall

Joeal-edministration-in-REW-41-06:520-))

The director of personnel is appointed by the governor
under the provisions of WAC 41.06.130.

The director directs and supervises all the department of
personnel's administrative and technical activities in accor-
dance with the provisions of chapter 41.06 RCW and the civil
service rules. The director is responsible to:

Adopt rules consistent with the purposes and provisions
of the state civil service law and the best standards of person-
nel administration.

Audit and review the personne] administration and man-
agement at each agency, institution of higher education, and
related higher education board periodically and at other such
times as may be necessary.

Adopt and revise as necessary a comprehensive classifi-
cation plan for all positions in the classified service. In
adopting the revisions the director must comply with RCW
41.06.152, 41.06.150(4), and chapter 43.88 RCW.
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Adopt and revise as necessary a state salary schedule in
accordance with RCW 41.06.133(10).

AMENDATORY SECTION (Amending WSR 98-19-035,

filed 9/10/98, effective 10/12/98)

WAC 251-04-070 Personnel officers. (1) Each higher
education institution/related board shall designate an officer
who shall perform duties as personnel officer. The personnel
officer shall direct, supervise, and manage administrative and
technical personnel activities for the classified service consis-
tent with policies established by the institution/related board
and in accordance with the provisions of chapter 41.06 RCW
and the rules and regulations approved and promulgated
thereunder. Institutions may undertake jointly with one
another to appoint a person qualified to perform the duties of
personnel officer, provide staff and financial support and may
engage consultants to assist in the performance of specific
projects.

(2) The state board for community and technical colleges
shall have general supervision and control over activities
undertaken by the various state community colleges.

(3) Rules adopted by the ((beard)) director shall provide
for local administration and management by the higher edu-
cation institutions/related boards, subject to periodic audit
and review by the ((beard)) director, of the following:

(a) Appointment, promotion, and transfer of employees.

(b) Dismissal, suspension, or demotion of employees.

(c) Examinations for all positions in the competitive and
noncompetitive service.

(d) Probationary periods of six to twelve months and
retention and rejections therein.

(e) Sick leaves and vacations.

(f) Hours of work.

(g) Layoffs when necessary and subsequent reemploy-
ment.

(h) Allocation and reallocation of positions within the
classification plans.

(i) Training programs.

(j) Maintenance of personnel records.

AMENDATORY SECTION (Amending WSR 98-19-035,
filed 9/10/98, effective 10/12/98)

WAC 251-04-160 Federal preemption—Fair Labor
Standards Act. Institutions shall comply with the ((beasd))
rules of the director (Title 251 WAC) unless doing so would
cause them to violate the Fair Labor Standards Act (29
U.S.C. 201 et seq.).

AMENDATORY SECTION (Amending WSR 98-19-035,
filed 9/10/98, effective 10/12/98)

WAC 251-04-170 Americans with Disabilities Act of
1990—Federal and state preemption. Institutions shall
comply with the ((beard)) rules of the director (Title 251
WAC) unless doing so would cause them to violate state
laws, chapter 49.60 RCW, or the federal Americans with Dis-
abilities Act of 1990.
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AMENDATORY SECTION (Amending WSR 98-19-035,
filed 9/10/98, effective 10/12/98)

WAC 251-05-040 Method of operation. (1) The gen-
eral conduct of the department of personnel's business is pur-
suant to the charter established in chapter 41.06 RCW and
Title 251 WAC.

(2) Provisions for all interested parties to participate in
formulation of rules governing administration of the law is
assured by a twenty-day notice requirement prerequisite to
formal ((beasd)) adoption by the board or the director of any
jurisdictional matter, except appeals.

(3) Special meetings may be called by the board or the
director subject to twenty-four hour notice, as required by
law.

(4) Informal work sessions with interested parties are
conducted by staff as necessary to insure maximum represen-
tation from employee organizations and institutions before
proposals are made to the board or the director.

AMENDATORY SECTION (Amending WSR 82-16-002,
filed 7/22/82, effective 9/1/82)

WAC 251-06-010 Classification plan—Preparation.
The director shall prepare and may revise ((ferbeard
appreval)) a comprehensive classification plan for all posi-
tions after investigation and in consultation with personnel
officers, employee representatives, and other interested par-
ties, and after analysis of the duties and responsibilities of
positions within each class including relevant supporting
data. When complete, the plan will include, for each class, a
specification including an appropriate title, a description of
duties and responsibilities, and the minimum requirements of
training, experience and other qualifications, and identifica-
tion of the classes which require a probationary period of
more than six months.

AMENDATORY SECTION (Amending WSR 98-19-035,
filed 9/10/98, effective 10/12/98)

WAC 251-06-020 Classification plan—Adoption. (1)
The proposed classification plan and any subsequent pro-
posed revisions thereto shall be submitted to the ((beard-by
the)) director for adoption, revision or rejection. After twenty
calendar days' notice to and consideration of proposals from
employee representatives, institutions, and related boards, the
((beard)) director shall hold open hearings on the plan. The
plan shall become effective as determined by the ((beard))
director.

(2) In adopting these revisions the ((beard)) director
shall comply with RCW 41.06.152, 41.06.150(15), and chap-
ter 43.88 RCW. Thereafter, class titles so established shall be
used in all personnel and financial records of an institution
and in all recruitment and examination procedures.

AMENDATORY SECTION (Amending WSR 02-15-051,
filed 7/11/02, effective 9/1/02)

WAC 251-06-090 Probationary period—Duration.
(1) Except as provided in WAC 251-06-091, the probationary
period for all classes in the classification plan will be six
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months, unless the ((beard)) director approves a longer pro-
bationary penod for the class

exeeeé—sl-x—meﬂﬂas-)) Procedures for requestmg extended pro-
bationary periods will be developed by the director.

(3) Classes with longer probationary periods will be
identified in the classification plan.

(4) When the probationary period for a class is approved
for longer than six months, the longer period shall apply only
to eligibles appointed after the effective date of the board's
action.

AMENDATORY SECTION (Amending WSR 98-19-035,
filed 9/10/98, effective 10/12/98)

WAC 251-07-100 Temporary appointment records.
Each institution shall maintain information for temporary
employees as specified in WAC 251-19-122. At least quar-
terly each institution shall produce a record which shows the
cumulative hours worked for each temporary employee. This
record shall be kept on file in the personnel office and shall be
made available to the ((beard-staff)) director upon request.

AMENDATORY SECTION (Amending WSR 02-15-049,
filed 7/11/02, effective 9/1/02).

WAC 251-08-005 Compensation plans—General.
The ((direeter)) department of personnel shall prepare, and
subject to ((beard)) director approval shall periodically revise
in a manner consistent with the development of the original
plan, compensation plans for all classes. The plans shall pro-
vide for:

(1) Full compensation to each employee for all work
assigned and performed.

(2) Regular salary increment increases based upon
length of service for all employees whose performance is
such as to permit them to retain job status in the classified ser-
vice.

(3) Assignment of each class to a salary range reflecting
prevailing rates in other public employment and in private
employment in this state or in the locality in which the insti-
tution is located, provided funds are available as defined in
WAC 251-08-051.

(4) The rates in the salary schedules or plans to be
increased if necessary to attain comparable worth.

(5) Such other provisions as are appropriate in the estab-
lishment and maintenance of compensation equity in relation
to prevailing practices found in Washington state private
industries and other governmental units.

AMENDATORY SECTION (Amending Order 63, filed
11/22177)

WAC 251-08-007 Compensation plans—Content.
The compensation plan shall apply to all approved classes,
and shall include:

(1) Salary schedules (grids) including regular increment
step increases within salary ranges.

(2) Classification schemas assigning each class to a sal-
ary range of an approved salary schedule.
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(3) Such supplemental compensation plans and provi-
sions as are necessary to implement approved compensation
practices as provided in chapter 251-09 WAC and/or such
area wage variances as may be approved by the ((beasrd))
director for each member institution.

AMENDATORY SECTION (Amending Order 61, filed
8130771, effective 10/1/77)

WAC 251-08-031 Compensation plans—Adoption.
(1) The proposed compensation plans shall be submitted
((by)) to the director ((te-the-beard)) for adoption, revision, or
rejection.

(2) Twenty calendar days prior to open hearings on the
plans, the director shall circulate notice of the hearing to
enable affected employees, employee representatives, institu-
tions, and related boards to present their views either orally or
in writing. The notice shall state the date, time, and place of
the hearing, and shall include a copy of the proposed plans or
revisions or reference thereto.

AMENDATORY SECTION (Amending Order 61, filed
8/30/717, effective 10/1/77)

WAC 251-08-070 Salary—Limits. The basic compen-
sation rate for all employees shall be within the salary range
assigned to the class, unless a different rate is permitted by
these rules or by the ((beard)) director because of special cir-
cumstances.

AMENDATORY SECTION (Amending WSR 91-13-011,
filed 6/7/91, effective 6/7/91)

WAC 251-08-112 Salary—Reallocation. (1) An
employee occupying a position that is reallocated to an exist-
ing class with a higher salary range maximum shall receive
an increase in the same manner as is provided for promotion
in WAC 251-08-110. The periodic increment date shall be
established as provided in WAC 251-08-100.

(2) An employee occupying a position that is reallocated
to an existing class with a lower salary maximum shall be
placed in the salary step in the new range which is closest to
the current salary, provided such salary does not exceed the
top step of the new salary range.

(3) When reallocation is necessary because the board or
the director has created, abolished, or modified a class, the
incumbent will remain in the position and therefore will not
be afforded layoff rights. Employees will be affected as fol-
lows:

(a) An employee occupying a position reallocated to a
class with a lower salary range maximum will retain his/her
salary as of the date preceding the effective date of the
board’s action and will be allowed to achieve the salary max-
imum of the former class. The employee will lose the right to
such salary maintenance if he/she subsequently voluntarily
demotes, promotes, or moves to another class;

(b) An employee occupying a position reallocated to a
class with a higher salary range maximum will have his/her
salary adjusted to the same step in the new range as was held
in the previous range. The periodic increment date of the
affected employee will remain unchanged;
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(c) Reallocations due to the board's or the director's cre-
ation, abolishment, or modification of a class become effec-
tive on the effective date of the board's action.

AMENDATORY SECTION (Amending WSR 98-19-035,
filed 9/10/98, effective 10/12/98)

WAC 251-08-160 Payroll certification. A disbursing
officer shall not pay any employee holding a position covered
by chapter 41.06 RCW unless the employment is in accor-
dance with chapter 41.06 RCW and the provisions of these
rules. The ((beard)) director and the institutions of higher
education, including the state board for community and tech-
nical colleges which shall act for the various community col-
leges, and the director of the office of financial management
shall jointly establish procedures for the certification of pay-
rolls.

AMENDATORY SECTION (Amending WSR 00-10-026,
filed 4/24/00, effective 6/1/00)

WAC 251-09-080 Standby pay. Compensation for a
scheduled or nonscheduled work period employee required to
restrict off-duty activities to be available for duty will be
approved by the ((beatd)) director and will be included in the
individual institution compensation plan.

AMENDATORY SECTION (Amending WSR 90-10-044,
filed 4/27/90, effective 6/1/90)

WAC 251-09-090 Special pay—Purpose. (1) The
((beard-es-the)) director may adopt special pay salaries
and/or compensation practices which are locally competitive
to alleviate or prevent recruitment and/ or retention problems,
to maintain effective operations of an institution, or to
address other unique working conditions.

(( Aections-approved-b
firmation-by-the board:))

((639)) (2) Requests may be initiated by institutions,
employees, or employee representatives.

((¢49) (3) Except when the ((beard)) director specifies
otherwise, special pay ranges will remain in effect until the
system-wide pay range for the class equals or exceeds the
special pay range.

AMENDATORY SECTION (Amending WSR 90-10-044,
filed 4/27/90, effective 6/1/90)

WAC 251-09-094 Special pay—Requirements. It is
the responsibility of the requesting party to provide ((beard))
department of personnel staff with information necessary to
make recommendation to the ((beasd)) director. Information
to be provided shall include:

(1) Data supporting the pay practice in the locality of the
institution for which the request is being made; and

(2) Rationale supporting the request; and

(3) When applicable, data showing recruitment/retention
difficulty.

Proposed
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AMENDATORY SECTION (Amending Order 62, filed
8/30/77, effective 10/1/77)

WAC 251-09-100 Hazardous conditions pay. The
((beard)) director may approve special pay provisions to the
institution compensation plan to reflect hazardous/dangerous
working conditions when:

(1) Such conditions are not normally expected of those
positions assigned to the respective classes; and

(2) Such provisions are found to be in accordance with
prevailing practices in the industry and/or local community
in which the institution is located.

AMENDATORY SECTION (Amendiﬁg WSR 95-19-099,
filed 9/20/95, effective 11/1/95)

WAC 251-19-070 Appointment—Alternate. Applica-
tion of the alternate appointment rule shall apply only to
unique research classes pre-approved by the board or the
director. An alternate appointment for research positions
shall consist of the six month period following appointment
from a layoff list or an option taken in lieu of layoff. This pro-
vides the employing official an opportunity to observe the
employee's work and determine whether or not he/she can
perform in that specific position. If it is determined that the
employee cannot perform, as documented by a written per-
formance review, the employee shall be placed on the appro-
priate layoff list or provided other transfer options as avail-
able.

Application of this rule shall be appealable under the
same provisions as WAC 251-12-080 et seq.

AMENDATORY SECTION (Amending WSR 98-19-035,
filed 9/10/98, effective 10/12/98)

WAC 251-19-140 Apprenticeship programs. (1)
Apprentices shall be employed and compensated under con-
ditions appropriate for the particular apprenticeable class
which have been recommended by the joint apprenticeship
committee as approved by the state apprenticeship council
and the board or the director. Each apprentice shall enter into
a training contract with the joint apprenticeship committee
and shall abide by its term and conditions.

(2) When an apprenticeship agreement is cancelled, the
employee shall have the same reversionary employment
rights he/she had available at the time of entering the appren-
ticeship program.

(3) When an employee moves into an apprenticeship
program and he/she has a higher salary than is provided by
the apprenticeship program, his/her salary shall be continued
at the existing level until the employee has been in the
apprenticeship program long enough to move onto the
apprenticeship salary schedule without a reduction in salary.

(4) Incremental salary step increases shall be in accor-
dance with the appropriate salary schedule but are not solely
dependent upon time in grade. Objective evaluation of per-
formance in on-the-job and related training may be justifica-
tion to delay an incremental salary increase until training
requirements for that step have been fulfilled. Conversely,
objective evaluation of performance may be justification to
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advance incremental salary steps to the level equal to ability
and training.

(5) Graduates from the apprenticeship program will be
assigned to the mid-step of the journey scale and will remain
until twelve months elapse before moving to the top step.
Movement from the apprenticeship program into the journey
class does not require competition and a trial service appoint-
ment is not required.

AMENDATORY SECTION (Amending WSR 98-19-035,
filed 9/10/98, effective 10/12/98)

WAC 251-22-165 Workers' compensation—Leave.
(1) Employees who suffer a work related injury or illness that
is compensable under the state workers' compensation law
may select time loss compensation exclusively, leave pay-
ment exclusively or a combination of time loss compensation
and accrued paid leave.

(2) Employees taking sick leave during a period in which
they receive workers' compensation under the industrial
insurance provisions for a work related illness or injury shall
receive full sick leave pay, less any industrial insurance pay-
ments for time loss during the sick leave period.

(a) Until eligibility for workers’ compensation is deter-
mined by the department of labor and industries, the institu-
tion may pay full sick leave, provided that the employee shall
return any overpayment to the institution when the salary
adjustment is determined.

(b) Sick leave hours charged to an employee who
receives workers' compensation, as a result of the time loss
shall be proportionate to that portion of the employee's salary
paid by the institution during the claim period.

(3) During a period when an employee receives pay for
vacation leave, compensatory time off or holidays and also
receives workers' compensation for time loss, he/she is enti-
tled to both payments without any deduction for the industrial
insurance payment.

(4) When an employee receives workers' compensation
payment for time loss and is on leave without pay, no deduc-
tions will be made for the industrial insurance payment.

(5) An employee who sustains an industrial injury, acci-
dent or illness, arising from employment by an institution
under the jurisdiction of ((the-beard)) chapter 41.06 RCW
shall, upon written request and proof of continuing disability,
be granted leave of absence without pay for up to six months
without loss of layoff seniority or change in annual increment
date. Leave without pay exceeding six months without loss of
layoff seniority or change in annual increment date may be
granted at the option of the employing institution.

AMENDATORY SECTION (Amending WSR 83-20-020,
filed 9/23/83, effective 10/24/83)

WAC 251-22-240 Suspended operation. (1) Notwith-
standing the provisions of WAC 251-10-030, if the chief
executive officer of the institution determines that the public
health or property or safety is jeopardized and it is advisable
due to emergency conditions to suspend the operation of all
or any portion of the institution, the following will govern
classified employees:

WSR 04-11-115

(a) When prior notification has not been given, employ-
ees released until further notice after reporting to work, shall
receive a minimum of four hours pay for the first day. The
following options shall be made available to affected
employees not required to work for the balance of the clo-
sure:

(i) Vacation leave, personal holiday; or

(ii) Accrued compensatory time (where applicable); or

(iii) Leave without pay; or

(iv) Reasonable opportunity to make up work time lost
as a result of the suspended operation as provided in subsec-
tion (1)(c).

(b) Employees required to work shall receive their regu-
lar rate of pay for work performed during the period of sus-
pended operation. Overtime worked during the closure will
be compensated as provided in chapter 251-09 WAC. The
personnel officer may petition the director for approval of a
special premium pay allowance due to hazardous working
conditions encountered by employees required to work dur-
ing the period of suspended operation.

(c) Employees who lose regular work time as a result of
suspended operation may request to work additional hours
during the ninety-day period immediately following the sus-
pended operation. Compensation for such additional work
shall be granted on a compensatory time basis at not less than
straight time nor more than time and one-half, and shall be
part of the institution's suspended operations procedures. The
amount of compensation earned under this section should not
exceed the amount of salary lost by the employee due to sus-
pended operation. Management directed overtime shall be
compensated as provided in chapter 251-09 WAC.

(2) Each institution/related board, together with the
appropriate exclusive representative(s), shall develop and file
with the director, subject to approval, a procedure to provide
for staffing during periods of suspended operation. The pro-
cedure shall include identification of the manner in which
employees will be notified of suspended operation by the
chief executive officer.

(3) The provisions of this rule may be utilized only when
an institutional procedure has been approved by the director
and an official declaration of suspended operation has been
made by the chief executive officer of the institution.

(4) The provisions of this section and institutional proce-
dures adopted hereunder may not be in effect in excess of fif-
teen calendar days unless within the fifteen days the person-
nel officer requests the director's or designee's approval of an

extension. ((Sueh-approval-issubject-to-eonfirmation-by-the
board:))

AMENDATORY SECTION (Amending WSR 99-05-042,
filed 2/12/99, effective 4/1/99)

WAC 251-23-010 Affirmative action—Authority.

Proposed

PROPOSED
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of progress-against-these-geals™)) The purpose of this chapter
is to ensure compliance by each institution/related board with
the provisions of chapter 41.06 RCW and executive orders,
which provide for affirmative action and equal employment
opportunity in appointment, promotion, transfer, recruitment
and career development; development and implementation of
affirmative action goals, and monitoring progress toward

achieving those goals.

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending WSR 98-19-035,
filed 9/10/98, effective 10/12/98)

WAC 251-24-010 Employee development—Author-
ity, purpose, objective. (1) ((Fherules-eontained-in-this
chapterfolowfrom-the-autherity 6ef REW-41-06-150~which

be-followed-fortrainingand-career-development™)) This
chapter sets forth the requirements for institutions and related

boards to provide training and career development.
(2) It is the ((beard's)) director's intent that institutions

will establish, conduct and report employee training and
development programs. The rules in this chapter provide the
guidelines for such programs.

(3) The objective of these rules is to provide opportunity
for the development of the potential occupational or profes-
sional ability of each employee to make the most effective
and economic use of employee resources in accomplishing
institution’s goals.

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 251-04-050 Powers—Duties of the

board.
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PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed May 19, 2004, 11:28 am.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
07-189.

Title of Rule: Chapter 388-78A WAC, Boarding home
licensing rules (entire chapter).

Proposed

(34]
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Purpose: The purpose of revising the boarding home
licensing rules is to assure that chapter 388-78 A WAC com-
plies with chapter 18.20 RCW as amended by SSB 6225,
SSB 6160 and SSB 5733 by the 2004 legislature, and to be
responsive to the needs of department clients.

Other Identifying Information: The department is pro-
posing to repeal all rules in chapter 388-78 A WAC adopted
under WSR 03-16-047 scheduled to take effect September 1,
2004, and replace them with the proposed rules contained in
this notice.

Statutory Authority for Adoption:
chapter 142, Laws of 2004.

Statute Being Implemented: Chapter 18.20 RCW, chap-
ter 142, 144, and 140, Laws of 2004.

Summary: The proposed amendments:

* Repeal all existing sections in chapter 388-78A
WAC adopted under WSR 03- 16-047 and replace
them with new sections.

*  Clarify and strengthen the assessment and care plan-
ning requirements for residents in boarding homes.

*  Outline the minimum level of support all boarding
homes must provide to the residents.

¢ Clarify and strengthen the nursing, medication and
other health support services available to residents
in boarding homes.

*  Identify when specialized training for developmen-
tal disabilities, mental illness, and dementia is
required in boarding homes in accordance with
chapter 18.20 RCW and chapter 388-112 WAC.

* Improve the requirements for boarding home
administrators.

* Revise all sections to make the requirements easier
to understand.

Reasons Supporting Proposal: See Explanation of Rule
below.

Name of Agency Personnel Responsible for Drafting:
Denny McKee, P.O. Box 45600, Olympia, W A 98504-5600,
(360) 725-2590; Implementation and Enforcement: Patricia
K. Lashway, P.O. Box 45600, Olympia, WA 98504-5600,
(360) 725-2401.

Name of Proponent: Department of Social and Health
Services, governmental.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: DSHS intends to adopt proposed rules as perma-
nent by July 30, 2004, and make them effective as of Septem-
ber 1, 2004,

Rule is not necessitated by federal law, federal or state
court decision. A

Explanation of Rule, its Purpose, and Anticipated
Effects: Chapter 388-78 A WAC contains the licensing stan-
dards for boarding homes. It is being revised in part to com-
ply with directions provided by the 2004 legislature con-
tained in SSB 6225, SSB 6160, and SSB 5733. The depart-
ment is also revising the chapter to be responsive to the needs
of department clients. The anticipated effects of this rule are
that residents will receive more appropriate and individual-
ized care and services in a boarding home.

Proposal Changes the Following Existing Rules: The
entire licensing chapter 388-78 A WAC has been revised to

RCW 18.20.090,
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make it consistent with recent legislation and to be respon-
sive to the needs of department clients. The proposed
changes include:

* Repealing all sections in chapter 388-78A WAC .

adopted under WSR 03-16-047, and replacing them
‘ with new sections.

*  Specifying when a boarding home license is and is
not required.

¢ Specifying the characteristics of persons that board-
ing homes may accept and retain in the boarding
home.

»  Specifying the content and timing of preadmission
resident assessments and full reassessments.

*  Specifying who is qualified to complete the pread-
mission assessment.

*  Specifying the process of developing negotiated ser-
vice agreements for residents, including the timing
and content of these agreements.

» Specifying the requirements for implementing
negotiated service agreements and monitoring resi-
dents' well-being.

*  Specifying the required services a boarding home
must provide.

* Identifying the optional domiciliary care services a
boarding home may provide, and the minimum level
of assistance with activities of daily living a board-
ing home must provide if it chooses to provide assis-
tance with activities of daily living.

¢  Specifying the requirements for medication assis-
tance and medication administration, and storing
and accounting for medications.

»  Specifying the requirements for families providing
medication assistance to residents.

¢ Specifying the requirements for food services and
therapeutic diets.

»  Specifying the requirements associated with provid-
ing nursing services.

» Specifying the requirements concerning resident-
arranged services with providers external to the
boarding home.

*  Specifying the requirements for coordinating ser-
vices with providers external to the boarding home.

*  Specifying the requirements for providing adult day
care and dementia care, and the requirements for
operating a unit with restricted egress.

«-  Specifying the requirements associated with docu-
menting resident care, and maintaining records
regarding residents' care.

*  Specifying the requirements for hiring and training
sufficient staff for the boarding home, including
requirements for criminal history background
checks and testing for tuberculosis.

*  Specifying the training requirements for staff.

*  Specifying the qualifications and training require-
ments for boarding home administrators.

»  Specifying the administrative requirements of oper-
ating a boarding home, including use of manage-
ment agreements, development of policies and pro-
cedures, infection control practices, and reporting
requirements.

WSR 04-11-116

*  Specifying resident rights in boarding homes.

*  Specifying requirements for disaster preparedness

and disclosing available services.
. 'Spec1fymg the requirements for obtaining a board-

ing home license and the procedures for application. -

¢ Specifying the licensee's responsibilities in a board-
ing home.

*  Specifying the requirements for the bulldlng to be
used as a boarding home.

*  Specifying the rights and responsibilities of the
boarding home during the inspection process.

*  Specifying the enforcement actions the department
may take in response to a boarding home's noncom-
pliance with rules, and the boarding home's appeal
rights.

A small business economic impact statement has been

prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

SUMMARY OF PROPOSED RULES: Chapter 388-78A
WAC, Boarding home licensing rules, contains the require-
ments that boarding homes must meet in order to be licensed
in Washington. The statutory authority for chapter 388-78A
WAC is RCW 18.20.090. The purpose of chapter 388-78A
WAC is to implement chapter 18.20 RCW, as directed by the
statute, to promote the safe and adequate care of individuals
in boarding homes, and to promote sanitary, hygienic and
safe conditions in boarding homes.

Residential care services (RCS) in Aging and Disability
Services Administration (ADSA), Department of Social and
Health Services' is proposing amendments to chapter 388-
78A WAC, Boarding home licensing rules.

The purpose of these amendments is to:

* Repeal all sections in chapter 388-78A WAC filed
under WSR 03-16-047 (effective September 1,
2004) in response to the needs of department clients.

¢ Adopt revised sections in chapter 388-78A WAC

that are consistent with chapter 18.20 RCW as
amended by SSB 5733, 6160 and 6225 passed by
the 2004 legislature, which address the following
issues:
Revised assessment requirements;
Revised requirements for initial resident service
plans, and negotiated service agreements;
Required basic services;
Assuming general responsibility for the safety
and well-being of residents;
Optional domiciliary care services including:
B Assistance with activities of daily living;
B Health support services; and
®m  Intermittent nursing services;
Disclosing available services to residents and
their representatives;
Family assistance with medications;
O  Resident-arranged services with health care
* practitioners, home health and home care agen-
cies, and hospice agencies; and
Q  When a boarding home license is and is not
required.
e Make editorial changes for additional clarity.

0 00 OO0

Proposed

PROPOSED
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The proposed amendments include:

Proposed

Repealing all sections in chapter 388-78A WAC
adopted under WSR 03-16-047, and replacing them
with new sections.

Specifying when a boarding home license is and is
not required.

Specifying the characteristics of persons that board-
ing homes may accept and retain in the boarding
home.

Specifying the content and timing of preadmission
resident assessments and full reassessments.
Specifying who is qualified to complete the pread-
mission assessment.

Specifying the process of developing negotiated ser-
vice agreements for residents, including the timing
and content of these agreements.

Specifying the requirements for implementing
negotiated service agreements and monitoring resi-
dents’ well-being.

Specifying the required services a boarding home
must provide.

Identifying the optional domiciliary care services a
boarding home may provide, and the minimum level
of assistance with activities of daily living a board-
ing home must provide if it chooses to provide assis-
tance with activities of daily living.

Specifying the requirements for medication assis-
tance and medication administration, and storing
and accounting for medications.

Specifying the requirements for families providing
medication assistance to residents.

Specifying the requirements for food services and
therapeutic diets.

Specifying the requirements associated with provid-
ing nursing services.

Specifying the requirements concerning resident-
arranged services with providers external to the
boarding home.

Specifying the requirements for coordinating ser-
vices with providers external to the boarding home.
Specifying the requirements for providing adult day
care and dementia care, and the requirements for
operating a unit with restricted egress.

Specifying the requirements associated with docu-
menting resident care, and maintaining records
regarding residents’ care.

Specifying the requirements for hiring and training
sufficient staff for the boarding home, including
requirements for criminal history background
checks and testing for tuberculosis.

Specifying the training requirements for staff.
Specifying the qualifications and training require-
ments for boarding home administrators.
Specifying the administrative requirements of oper-
ating a boarding home, including use of manage-
ment agreements, development of policies and pro-
cedures, infection control practices, and reporting
requirements.

Specifying resident rights in boarding homes.

[36]
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» Specifying requirements for disaster preparedness
and disclosing available services.

*  Specifying the requirements for obtaining a board-
ing home license and the procedures for application.

»  Specifying the licensee's responsibilities in a board-
ing home. .

*  Specifying the requirements for the building to be
used as a boarding home.

* Specifying the rights and responsibilities of the
boarding home during the inspection process.

»  Specifying the enforcement actions the department
may take in response to a boarding home's noncom-
pliance with rules, and the boarding home's appeal
rights.

SMALL BUSINESS ECONOMIC IMPACT STATEMENT:
Chapter 19.85 RCW, the Regulatory Fairness Act, requires
that the economic impact of proposed regulations be ana-
lyzed in relation to small businesses. "Small business"” means
any business entity, including a sole proprietorship, corpora-
tion, partnership, or other legal entity, that is owned and oper-
ated independently from all other businesses, and that has
fifty or fewer employees. There are approximately five hun-
dred twenty-seven licensed boarding homes in Washington
state. Of these five hundred twenty-seven, approximately
three hundred seventy-six boarding homes, or 71%, are con-
sidered small businesses as defined above. In the North
American Industry Classification System, boarding homes
and their services are considered under codes 6233 and 7213.

The statute outlines information that must be included in
a small business economic impact statement (SBEIS). Prepa-
ration of an SBEIS is required when a proposed rule has the
potential of placing a disproportionate economic impact on
small businesses. This chapter impacts all licensed boarding
homes in Washington.

Residential care services (RCS), Aging and Disability
Services Administration, has analyzed our proposed rule
amendments and concludes a comprehensive SBEIS is
required.

INDUSTRY ANALYSIS: RCS is responsible for licensing
boarding homes in Washington and investigating complaints
regarding their operation. As part of their monitoring, RCS
keeps a current internal database that identifies all licensed
boarding homes. Since internal industry information can be
obtained at a more accurate level than is required by chapter
19.85 RCW, it is unnecessary to conduct an industry analysis
using the four-digit standard industrial classification (SIC)
codes.

The costs of complying with a new requirement could
have a large variation across the industry because of the
unique factors associated with each boarding home. The
department determined the on-going costs associated with
complying with the revised rules should be expressed in
terms of dollars per resident day. Further, the department
determined that the "average" "small business” is best repre-
sented by a boarding home licensed for thirty-two beds, and
that the "average" "large business” is best represented by a
boarding home licensed for eighty-two beds.

The department arrived at these two representative num-
bers by analyzing its own data available in the Home and
Community Rates section of ADSA. This data suggested that
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on an average, a boarding home licensed for sixty beds
employed approximately fifty employees. Therefore, the
department considered boarding homes with sixty or fewer
licensed beds as "small businesses.” The department then
arrayed five hundred twenty-seven licensed boarding homes
into two groups by number of licensed beds: Those with
sixty or fewer licensed beds (small businesses); and those
with more than sixty licensed beds (large businesses). The
median number of licensed beds in "small businesses" is
thirty-two beds, and the median number of licensed beds in
"large businesses” is eighty-two beds. The department's
methodology of determining the "average" small business
and "average” large business had been previously reviewed
with the boarding home industry, which concurred with the
department's methodology.

INVOLVEMENT OF SMALL BUSINESSES: ADSA began
the process of obtaining public input on the development of
this rule revision around March 2000 by holding meetings
with a wide variety of stakeholders. The initial meetings
were designed to identify the general problems that existed in
rules and the major topics that needed to be addressed. As a
result of these first discussions, eight different work groups,
composed of a variety of stakeholders, were created around
the topics of:

»  Provision of nursing services and health care sup-

ports;

»  The process of assessing residents’ needs;

*  Boarding homes disclosing to the public the services

they provide;

*  Administrative issues in the boarding home;

¢ Provision of care to persons with dementia;

¢ Enforcement issues;

¢ The building and physical environment; and

*  Miscellaneous issues including the basic services

that should be required in a boarding home.

These eight work groups met a total of fifty-eight times
and developed two hundred six advisory recommendations to
ADSA. These advisory recommendations served as recom-
mended general concepts or guiding principles for inclusion
in the revision of chapter 388-78 A WAC. Further, these rec-
ommendations were posted on a publicized website with e-
mail links to the department for other members of the public
to provide input. ADSA management team reviewed each of
these recommendations and accepted the vast majority of
them.

Additionally, the 2003 legislature enacted SSB 5579,
which amended chapter 18.20 RCW and also impacted chap-
ter 388-78A WAC.

Based on the department's analysis of these recommen-
dations and SSB 5579, proposed rules were then filed under
WSR 03-03-018, further comments were accepted in writing

‘and during testimony in a formal hearing, and final rules were .

filed and adopted under WSR 03-16-047 with an effective
date of September 1, 2004.

Subsequently, the 2004 legislature enacted SSB 5733,
6160 and 6225, which further impacted several sections of
the rule. Consequently, the department decided to propose
repealing the rules filed under WSR 03-16-047 and adopting
a revised chapter that will assure that chapter 388-78A WAC
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complies with recent changes in statute and is responsive to
concerns of various stakeholders.

The department filed a preproposal statement of inquiry
in WSR 04-07-189, and notified interested persons that it
intended to amend the rules. The department then drafted
amendments to chapter 388-78 A WAC and provided to rep-
resentatives of three boarding home trade associations
(Northwest Assisted Living Facilities Association, Washing-
ton Association of Housing and Services for the Aging, and
Washington Center for Assisted Living/Washington Health
Care Association), the Long Term Care Ombudsman, and the
Residents Councils of Washington, a copy of draft amend-
ments and requested their feedback. The department consid-
ered the feedback provided, made appropriate changes to the
draft, and is now proposing an amended chapter 388-78A
WAC.

Western Health Care Corporation of Boise, Idaho, was
hired to review the draft rules and develop an assessment of
the costs of implementing the revised rules. (A copy of the
report from Western Health Care Corporation is available by
contacting Denny McKee at mckeedd @dshs.wa.gov or (360)
725-2590.) The department then distributed Western Health
Care Corporation's cost analysis to the three boarding home
trade associations, the Long Term Care Ombudsman, the
Residents Councils of Washington and select boarding home
operators. These stakeholders and select legislative members
and staff were invited to a committee meeting to review this
analysis and provide additional information in response to it.
The committee meeting was held on May 6, 2004, during
which the invited stakeholders discussed and responded to
the analysis with department representatives, Western Health
Care Corporation and invited legislative staff. The industry
representatives were then given additional time to May 10,
2004, to submit additional information to the department.

COST OF COMPLIANCE: To fairly consider costs of com-
pliance, RCS has elected to look at costs per licensed bed for
the one-time costs associated with achieving compliance with
the new rules, and costs per resident day for on-going
expenses associated with maintaining compliance. This is
due to these facts:

Boarding homes' revenues are based on the numbers of
residents being served in the boarding home. Boarding
homes generally prorate expenses over the average number
of residents served.

In order to fairly compare expenses between large and
small businesses, the cost per resident day provides a mea-
sure of the impact any change would have on each resident.

COST ANALYSIS: Western Health Care Corporation
identified the costs listed in the first column. The boarding
home industry representatives responded during the May 6,
2004, meeting and with additional information provided on
May 10, 2004, and noted the on-going costs listed in the sec-
ond column. The department's analysis of this information
and conclusions are identified in the third column.

Proposed

PROPOSED
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WAC 388-78A-2010 Purpose and | Industry comments include the fol- | The definition "resident care staff person” does
388-78A-2020 Definitions. lowing regarding WAC 388-78A- | not expand the requirements for training of vol-

Cost Impact: None.

ANALYSIS: This section includes def-
initions of terms used throughout the
draft rules. There are no tasks associ-
ated with the definitions, therefore
there are no costs associated with this
section.

2020. -

Cost of additional training for vol-
unteers who are not directly super-
vised by boarding home staff is a
result of the definition of "resident
care staff person.”

Volunteers will be required to take
the same level of training as board-
ing home staff: Twenty-eight hours
basic training and twenty-two
through twenty-four hours for men-
tal health training.

Cost increase for independent living
due to "nonresident” definition.

There will be increased cost for pro-
viding low sodium and diabetic
diets.

unteers so there is no cost imposed by this defi-
nition. Volunteers who provide hands-on per-
sonal care and are not directly supervised are
considered "caregivers" as defined in WAC 388-
112-0005, effective August 11, 2002.

By law, since 2002, boarding homes have been

required to train volunteers who meet the "care-
giver” definition as they would other caregivers
in accordance with RCW 18.20.270.

To mitigate any confusion by the definition, the
department has replaced the draft definition of
"resident care staff person” with the definition of
"caregiver” consistent with chapter 388-112
WAC.

The definition of boarding home specifically
excludes independent living from the definition
and application of these requirements; therefore,
there is no cost based on these rules. Further, the
definition of "nonresident individual” is based
on the statutory definition found in SSB 6225.
SSB 6225 reduces the scope of diets currently
required. Current requirements in WAC 388-
78A-170 (3)(a) require the licensee to provide
therapeutic diets without limitation when pre-
scribed by a heath care practitioner. Chapter
18.20 RCW as amended by SSB 6225 requires
the provision of prescribed general low sodium,
diabetic, and mechanical soft foods diets. There
is no increased cost associated with this rule.

WAC 388-78A-2080 Qualified
assessor.

Cost Impact: $0.08 to $0.16 per resi-
dent day, average of $0.12 per resi-
dent day. .
ANALYSIS: This section is a new
requirement under the draft rules.
There are many examples of people
who will be considered qualified to
perform the preadmission assess-
ment, including social workers,
nurses, physicians, and people who
have three years of experience
assessing boarding home residents

The industry comments include:

Requires assessment to be done by a
higher qualified employee or as a
purchased service.

A private case manager may cost
$45 to $90 per hour.

One provider agreed with the con-
sultants estimate of twelve cents per
day to implement the rules. This
facility is doing their own assess-
ments.

Current WAC 388-78A-265 (1)(b) already
requires an RN or physician to assess or super-
vise an LPN's assessment of each resident
requiring limited nursing services.

A nursing assessment is not required under the
proposed rules unless the boarding home
chooses to provide services to an individual
needing nursing services. Any nursing assess-
ments that are completed must be completed by
a nurse acting within his/her scope of practice
described in chapter 246-840 WAC, Practical
and registered nursing.

Proposed
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prior to September 1, 2004. Although
most facilities already have staff who
meet this requirement, some may not.

If a facility needs to hire a person to
complete the assessments, additional
costs to the facility may be incurred
due to this rule. Facilities with fif-
teen patients can be expected to have-
between one and two admissions per

month. If the assessor is paid $20 per
hour, and each preadmission assess-
ment takes two hours, the facility will
incur costs of $20 per hour times two
to four hours per month. This equals
$40-80 per month, divided by 450
patient days per month results in
approximate costs of $0.08 to $0.16
per resident day. This cost is a vari-
able cost, and should be the same
regardless of facility size.

Cost of doing assessments will be
reduced if an RN is no longer
required and an LPN can do the
assessments.

Rural facilities are located two
hours from a pool of nurses to com-
plete assessments. This will cost
two to three times more per assess-
ment. Cost is $50/hour to drive to
their location to do an assessment.

Cost of assessments is not only
large vs. small facilities, but also
rural vs. urban.

To reduce cost, the consultants sug-
gested the resident or their represen-
tative fill out an inquiry form that
has most of the information needed
and review at preadmission assess-
ment. :

In terms of a small business vs.
larger facility, the larger facility has
qualified assessors on staff. It takes
an average of two hours to complete
an assessment. There are additional
costs of time to go to the applicant
to obtain information and discuss
with staff. A qualified assessor at
$20 per hour is not enough for a
good RN. The cost will be two to
three times higher for small busi-
ness.

Average cost for a private case man-
ager to complete an assessment for
an adult family home is $285. If
required to have qualified assessors
the costs would be more.

Therefore there are no new costs associated with
the proposed rule related to nursing assessments.

In information provided by the industry via e-
mail May 10, 2004, they estimated that a resi-
dent assessment potentially takes three hours to
complete, and that one could expect an average
of two new admissions per month for boarding
homes licensed for fifteen to forty beds.
Discussion during the May 6, 2004, meeting
revealed that many boarding homes already
have assessors on staff who meet the require-
ments of the proposed rule. Other boarding
homes, especially small rural boarding homes,
may need to hire contracted individuals. The
department mitigated these potential costs by
"grandfathering” in persons with three years of
experience, by expanding the settings in which
qualifying experience may be gained, and by
including travel time in the time allotted for con-
ducting assessments.

Information provided by the industry via e-mail
May 10, 2004, states contracted assessors may
cost from $35 to $90 per hour (no supporting
documentation provided). The same e-mail indi-
cates current wages for assessors are $10 per
hour. Information obtained from Employment
Security data indicates the average hourly wage
(50th percentile) for a MSW social worker in
King County is $16.99 (SOC Code 21-1022,
June, 2002). A department case manager who is
qualified to conduct resident assessments cur-
rently (2004) may receive a maximum salary
of a "Social Worker 3" at an hourly wage of
$23.06. Given that some boarding homes will
have qualified assessors on staff, while others
may need to contract with professionals in the
community, the department considers the wages
paid to the department's social worker 3's to be a
reasonable average wage, especially when the
boarding home industry indicated in 2002 that a
qualified assessor would cost $20 per hour. This
is equivalent to a 15% increase in wages in two
years.

[39]
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Based upon the above information, the depart-
ment has determined boarding homes (fifteen to
forty licensed beds) would experience additional
costs of $.08 per resident day related to the
increased qualifications of an assessor. (2
assessments x 3 hours per assessment x ($23.06-
$10.00) /30 days per month/ average thirty-two
residents). Proportional increases in the number
of licensed beds would result in proportional
numbers of new admissions divided by a propor-
tional increase in the number of resident days,
resulting in the same cost of $.08 per resident
day for large boarding homes.

WAC 388-78A-2090 Full reassess-
ment topics.

Cost Impact: None.

ANALYSIS: The "Full reassessment
topics"” section lists items that must
be included on a full assessment to be
completed within fourteen days of a
resident’'s move in. The reason we
find there to be no cost impact for this
draft rule is because the topics are
listed in SB 6225 section 8(1), there-
fore they are now required by law to
be completed. Staff qualifications to
complete the full and on-going reas-
sessments are currently found in the
Nurse Practice Act (chapter 18.79

RCW)

The industry comments include:

Current rule does not require RN to
complete assessments.

Strike out registered nurse for
potential reduced cost.

Current WAC 388-78A-265 (1)(b) requires an
RN or physician to assess or supervise an LPN's
assessment of each resident requiring limited
nursing services.

The proposed rule does not require a registered
nurse to do an assessment. A nurse is needed in
accordance with chapter 18.79 RCW and the
rules promulgated thereunder only if the resident
has nursing issues. There is no cost related to
this requirement.

WAC 388-78A-2160 Implementa-
tion of negotiated service agree-
ment and 388-78A-2120 Monitor-
ing residents well-being.

Cost Impact: None.

ANALYSIS: No substantial change in
these sections from the existing rules
(WAC 388-78A-260).

Industry comments are as follows:

Will require spending time talking
and negotiating services to be pro-
vided to the resident. Thisisa
change in requirement that could be
acost. Itis a new expectation to
spend time with the resident repre-
sentative regarding care and will
add to costs.

May be required in chapter 388-110
WAC for Medicaid residents:

RCW 70.129.140 (2)(e) says the
resident has a right to participate in
plan and treatment. Now there is no
choice, must participate.

Not currently a common practice in
addition to assessment.

This is not a new requirement. RCW
70.129.140 (1) and (2)(e) and (f) requires the
boarding home to involve the resident and the
resident representative in the assessment and
planning process.

Additionally RCW 70.129.030(3) requires the
resident participation in care and services
including preferences important to the resident
such as food and daily routine.

Although the term negotiated service agreement
has not been in rule, the requirement to involve
the resident and the resident representative has
been in statute since 1994. Consequently, there
is no cost to implementing this rule.
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WAC 388-78A-2180 Activities.
Cost Impact: None.

ANALYSIS: This section is substan-
tially already present in current rules
(WAC 388-78A-260(3).

Minimal cost associated with sup-
plies and equipment by resident
activities on individual basis.

The word "reasonable” might be
used here to clarify minimal cost.

Not substantively different from
current WAC.

The department recognizes the concern that
there could be an expense for an extraordinary
activity requested by a resident. To mitigate the
potential cost impact to small business the
department added language to clarify the expec-
tation that the boarding home must make avail-
able for resident activities only "routine” sup-
plies and equipment.

WAC 388-78A-2220 Prescribed
medication authorization, 388-
78A-2230 Medication refusal, 388-
78A-2240 Nonavailability of medi-
cations, 388-78A-2250 Alteration
of medication, 388-78A-2260 Stor-
ing, securing, and accounting for
medication, 388-78A-2270 Resi-
dent controlled medication, 388-
78A-2280 Medication organizers,
and 388-78A-2290 Family assis-
tance with medication.

Cost Impact: None.

ANALYSIS: The only section in the
above draft rules that changed from
existing rule and not incorporated in
SB 6225 is WAC 388-78A-2260. In
WAC 388-78A-2260, there is an
added requirement to have a second
staff person present during a daily
inventory of Schedule II and ITI
drugs. This added rule assists in
tracking these medications should
any medications turn up missing dur-
ing a daily count. We believe this
requirement is an industry standard,
especially with regard to narcotics.
WAC 388-78A-2270 is already
present in WAC 388-78A-300(2).
WAC 388-78A-2290 is part of SB
6225, section 6.

Industry comments to WAC 388-
T8A-2260 are as follows: Boarding
homes will experience significant
increases in costs if additional staff
and/or training is required to con-
duct a two-person inventory of
Schedule II and III drugs.

Comments regarding WAC 388-
78A-2290: Increased oversight for
family assistance with medications
and treatments is a new expectation.

In response to cost concerns raised by the board-
ing home industry, the department mitigated the
cost by eliminating from the proposed rule the
requirement to have a daily two-person inven-
tory of Schedule II and IIT drugs. Boarding
homes must meet the requirements of medica-
tion services outlined in chapter 69.41 RCW per
SSB 6225. Therefore there will be no additional
costs associated with inventorying drugs due to
the proposed rule.

Current WAC 388-78A-300 (7)(e) requires
boarding homes to have documentation of pre-
scribers’ orders for medications. The proposed
rule allows medication assistance and adminis-
tration to be provided with an expanded range of
recognized authorizations beyond a prescriber’s
order, such as the label on a prescription bottle.
Therefore there are no costs associated with
medication authorizations in the proposed rule.
Requirements associated with family assistance
with medications are based upon SSB 6225 and
do not result from this proposed rule.

Therefore there are no new costs associated with
medication requirements contained in the pro-
posed rule.

WAC 388-78A-2300 Food and
nutrition services.

Cost Impact: None.

ANALYSIS: Western Health Care
reviewed this section with a regis-
tered dietitian who consults

Consultants suggested keeping cost
down yet provide residents choice.
Yesterday's leftovers, or soup and
sandwich are common practice.

The department concurs with the consultants'
analyses that safely handled and stored food
could be used to provide an alternate for lunch
and dinner.

Therefore there would be no cost associated
with this requirement.

[41]
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for a variety of skilled and assisted
living facilities in several states
including Washington. It was her
opinion that requiring alternate meal
choices of comparable quality and
nutritional value would not signifi-
cantly increase costs if facilities
employed proper food handling and
storage techniques with prior day’s
entrees. However, it should also be
noted that the draft rules limit, not

1 expand, the number of different diets

required to be available to residents.

Rather than stating that the facility
must provide "resident specific, mod-
ified or therapeutic” diets, the draft
regulations only mention a low
sodium, a general-diabetic, and a
mechanical soft food diet. These
changes are consistent with section 1,

part 6 and 8 in SB 6225. Much of
this section is also currently included
in WAC 388-78A-170, with the
exception that new dishwasher instal-
lations after September 1, 2004, must
have a final rinsé temperature of
180°. Installing a temperature boost
system for new or replacement sys-
tems after September 1, 2004, will
cost an estimated $500 ($200 for the
water heater plus $300 for installa-
tion). However, it is unknown how
many facilities may incur this cost.

Costs associated with alternate
lunch and dinner.

Commercial dishwasher is a cost for
small facilities.

Cost of new dishwasher or booster
may vary depending on location of
dishwasher and wiring to install.
May be $700 to $1000 if rewiring
required.

One time cost. Cost of doing busi-
ness. Dishwasher lasts eight to ten
years and cost can be depreciated.
Disproportionate cost for small
businesses.

This requirement is for anyone
licensed after September 1,2004, or
if the dishwasher needs to be
replaced.

The commercial dishwasher could impact facili-
ties with sixteen or fewer residents when the
dishwasher is replaced some time in the future.
However, this requirement can be met by install-
ing a water temperature booster system at mini-
mal cost. A facility with seventeen or more res-
idents currently needs a commercial dishwasher.

Therefore there are no additional costs associ-
ated with food service requirements because of
the proposed rule.

WAC 388-78A-2310 Intermittent
nursing services, 388-78A-2320
Intermittent nursing services sys-
tems, 388-78A-2330 Tube feeding,
388-78A-2340 Resident arranged
services, and 388-78A-2350 Coor-
dination of health care services.

Cost Impact: None.

ANALYSIS: WAC 388-78A-2330 lists
a service that boarding homes are not
required to provide. WAC 388-78A-

2310 and 388-78A-2320 are cur-

Industry comments includes the fol-
lowing:

Nursing services are optional. This
is a higher standard with regard to
practice and a cost to those choosing
to provide the service.

It looks like an RN would have to
provide oversight to another RN.
Nursing supervision is not part of
SB 6225. Additional cost for RN.
Nurse Practice Act in RCW 18.79.-

The department has revised the draft sections
related to intermittent nursing services in order
to add the intermittent nursing services language
from SSB 6225 and to clarify the related require-
ments.

Intermittent nursing services is an optional
boarding home service. The boarding home has
the choice whether or not to provide this service.

Any cost to provide intermittent nursing services

rently in chapter 18.79 RCW, Nurse | 260 says what an RN can do. is one the boarding home imposes on itself with
Practice Act and chapter 246-840 the decision to provide this service.
Proposed [42]
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WAC. WAC 388-78A- 2310 regard-
ing the availability of a nursing
supervisor by pager or telephone is
already in existing rules, WAC 388-
78A-265 (1)(d). WAC 388-78A-
2340 is recreated in section 10 of SB
6225, therefore is a state law not sub-
ject to modification or interpretation
by the draft rules. Finally, WAC 388-
78A- 2350 was modified only to the
extent that it meet the requirements
of several sections of SB 6225,
including but not limited to, sections
8 and 10.

WAC 388-78A-2370 Dementia care
and 388-78A-2380 Restricted
egress.

Cost Impact: None. .
ANALYSIS: WAC 388-78A-2370 lists
several items to be included as part of
an assessment in order to develop a
negotiated service agreement that
better meets the needs of residents
who have symptoms of dementia.
This information is especially needed
to appropriately address and redirect
inappropriate behavior and actions.
Facilities that care for residents with
moderate to advanced dementia are
likely already collecting the informa-
tion listed in WAC 388-78A-2370.
WAC 388-78A-2380 discusses
egress requirements that are not sig-
nificantly different than current rules
(WAC 388-78A-335).

Industry comments are as follows
concerning WAC 388-78A-2370.
This is a new requirement. Infor-
mation has to be included as part of
their assessment process. Will drive
the time needed for assessment.

New and additional assessment for
those already serving residents with
dementia. Cost is thirty-three cents
per resident day and $300 start-up
costs. When there is a change in a
resident it will take more time.

Change of condition requires a lim-
ited assessment. Assessment of per-
son with dementia requires more

detail. 40% of residents in boarding
homes have some form of dementia.

Issue between required or not
required. No choice now it is
required and there will be cost
involved.

Will require facilities to redo their
assessment forms and train staff and
document.

‘What takes more time costs more
money.

SSB 6225 includes several assessment require-
ments that could be specifically related to
dementia. Those requirements include assessing
significant known behaviors or symptoms of the
individual causing concern or requiring special
care; the individual's special needs by evaluating
available information or selecting and using an
appropriate tool to determine the presence of
symptoms consistent with, and implications for
care and services for several conditions, includ-
ing dementia; and the individual’s personal iden-
tity and lifestyle. It is reasonable to assume that
most of the information required by the demen-
tia care assessment would be provided without
additional activity required on the part of the
boarding home.

With the assessment requirements of SSB 6225
the department estimates minimal costs associ-
ated with the dementia care assessment require-
ments. The boarding home could provide family
members, if any, with a questionnaire to obtain
some specific personal identity and lifestyle
information. There are a number of personal
and social history questionnaires available.

- [43]
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WAC 388-78A-2450 Staff, 388- Industry comments to WAC 388- | WAC 388-89A- 2470: The rule requires board--

78A-2470 Criminal history back-
ground checks, and 388-78A-2480
TB tests. '

Cost Impact: Minimal.

ANALYSIS: The facility will now be
required to complete criminal back-
ground checks on every staff member
every two years. The requirement to
have background checks completed

on all newly hired staff is already part
of the existing regulations (WAC
388-78A-045). Further, tuberculosis
tests will be required every year. The
actual cost of completing background
checks is zero, as the state does not
charge for these checks. Facility staff
will be required to mail in criminal -
background requests on all staff that
have worked at the facility for more
than two years. For a facility with
fifty residents, we estimate it will
take one staff person approximately
one half hour per month to review
staff records to determine who has
been employed at the facility for
more than two years and collect staff
signatures to initiate the background
check process. If the staff member is
paid $15 per hour, this translates to
approximately $7.50 per month
divided by 1,500 resident days is
approximately $0.005 per resident
day.

78A-2470 are as follows:

Because of the administrative time
to check with the state regarding
background check, three to six
months, prefer to pay $10 and chéck
on-line with state patrol.

Pay private firm $15-$20 to provide
background checks. More appli-

cants being disqualified. As the pool:

gets smaller, the costs go up. Prefer
to know immediately.

Cost to make a list of staff and fill
out the form for every two year
background checks. With 50%
turnover this is an increased cost.

Comments to WAC 388-78A-2480:

Cost:for TB tests is more than $10.

Possibly $35 for TB tests.

TB testing every year was free.
Now King County charging $10 to
$35, not sure.

The feds are looking at using the
Health Department for TB tests
which may reduce cost.

ing homes to submit all criminal history back-
ground check authorization forms to the depart--
ment. The department does not charge for these’
background checks. If a boarding home chooses
to obtain a limited backgtound check in addition
to the department requirement that is optional
and not a cost of implementing this rule.

The additional requirement of obtaining the

'| background check every two years is a new

requirement and will require tracking in order to
submit the forms in a timely fashion. This
requirement creates a minimal cost that is out- -
weighed by the need to protect vulnerable resi-
dents.

WAC 388-78A-2480:

The department responded to industry concerns
regarding the cost of annual TB testing and has
mitigated the cost impact by deleting this from
the proposed rule. Therefore there are no addi-
tional costs associated with TB testing attributed
to the proposed rule.

WAC 388-78A-2490 Specialized
training for developmental disabil-
ities, 388-78A-2500 Specialized
training for mental illness and 388-
78A-2510 Specialized training for
dementia.

Cost Impact: None.

ANALYSIS: These requirements are
substantially included in WAC 388-
112-0110. Additionally, we believe
that most facilities with these types of
residents already provide training for
staff to meet the needs of these spe-

cial populations.

Under WAC 388-78A-2510 there is
a cost of training volunteers who
provide hands-on care to residents
now that they are included in the
definition of "resident care staff per-

son.

The boarding home is already required to ensure
that volunteers who provide hands-on personal
care and who are not directly supervised have
the same training that WAC 388-112-0005
requires "caregivers" to have. Chapter 388-112
WAC, including this definition, was effective
August 12,2002. Therefore there is no new cost
associated in implementing this portion of the
rule.

Proposed
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WAC388-78A-2520 Administrator | Industry comments are as follows: | All persons employed as boarding home admin-
qualifications, 388-78A-2530 Qual- | WAC 388-78A-2520: istrators on September 1, 2004, are "grandfa-
ifying administrator training pro- | Cost for increase in significant thered” under the proposed rule and no new
gram, 388-78A-2540 Administra- | requirements for administrator. costs will be associated with this requirement for
tor training requirements, 388- Increase the standards for people existing boarding homes regarding administra-
78A-2550 Administrator who run the buildings. tor wages/salaries.
training documentation, 388-78A- | With high qualifications and a Any costs associated with obtaining the neces-
2560 Administrator responsibili- | higher standard, when there is turn sary training and experience to become qualified

ties, and 388-78A-2570 Notifica-
tion of change in administrator.
Cost Impact: None.

ANALYSIS: The draft rules suggest
changes to the existing rules in that
they remove the requirement that an
alternate administrator with equal
credentials to the administrator be
available when the administrator is
not available. Many parts of the
WAC listed immediately above are
already included in WAC 388-78A-
040.

over in administrator they will drive
costs.

WAC 388-78A-2530:

There will be increased costs asso-
ciated with providing a qualifying
administrator training program.
Department training will take
administrator’s time and will cost.
WAC 388-78A-2560:

Although the alternate administra-
tor is no longer required the facili-
ties still need someone with experi-
ence. Itis common practice to have
a nurse that is qualified to be the
alternative administrator.

There is cost savings because you
don’t have an additional administra-
tion.

Two people are still required, can-
not assume the expense is not there.

as a boarding home administrator in the future,
such as taking the NAB examination or the
WCAL course, would be the responsibility of
the individual seeking that training unless a
boarding home voluntarily chose to pay for that
individual's training.

The boarding home industry presented no basis
to conclude that the additional minimal training
requirements for new administrators would
result in higher salaries for current administra-
tors now or at any time in the immediate future.

Boarding homes may choose to provide a quali-
fying administrator training program, but it is
not required by the proposed rules. The qualify-
ing administrator training program is one of sev-
eral options open to individuals in order to
obtain required experience and training to
become an administrator.

It is estimated that the average amount of time it
will take an administrator to complete the
department training on-line is four hours.
Employment security data indicates the average
administrator hourly wage (50th percentile for
SOC Code 11-3011, June 2002) is $23.33 for
King County. Allowing for benefits and infla-
tion, assuming an administrator’s time is worth
$30 per hour and prorating the expense over one
year (365 days) in a small business, the theoreti-
cal costs to the boarding home would be $.01 per
resident day (4 hours x $30/32 residents/365
days). In a large boarding home, the cost would
be insignificant (less than 1/2 cent per resident
day—4 hours x $30/82 residents/365 days).
However, since most administrators are salaried
employees, there would be no actual additional

costs to the boarding home.
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There are no new additional costs associated
with having a person qualified by experience.to
assume duties in the administrator’s absence
since current WAC 388-78 A-040 requires
boarding homes to employ an alternate adminis-
trator. ) '

PROPOSED

WAC 388-78A-2600 Policies and
procedures.

Cost Impact: None.

ANALYSIS: The vast majority of the
policies and procedures listed under
this section are likely already in place
in most if not all boarding care
homes. The required policies and
procedures are currently found in
WAC 388-78A-055. There will be a
need for all boarding care homes to
review their policy and procedure
manuals, but most facilities are likely
reviewing their policies and proce-
dures at least annually.

An association has reviewed the old
WACs against the draft rules com-
paring policies and procedures.
Took forty hours to critique and
develop new policies. Then attor-
ney will review.

Associations reported one-time cost
to determine current policies, craft
new, train on handbooks; and for
legal review to be $8,580 start up
per facility.

The new requirements are much
more detailed and will require train-
ing for staff on policies and proce-
dures, to update the resident hand-
book and give thirty-day notice to
residents of changes. _
There will be review at company
level and then at the local level.
Facilities may not be doing annual
reviews now. Policies may not
change from year to year. Upfront
cost for critiquing policies and pro-
cedures.

Cost to review policies is forty
hours for a thirty-three bed facility
is fourteen cents a day for an annual
review

Cost of training must be added, this
is a big change.

Discussion at the May 6, 2004, meeting revealed
boarding homes could review and develop poli-
cies required by the draft rule in forty hours.

The department determined that the cost of
reviewing and developing policies required by
the proposed rules in a small boarding home is
$25 per licensed bed in the first year only (40
hours x $20/32 beds). The department deter-
mined that the cost of reviewing and developing
policies required by the proposed rules in a large
boarding home is $9.76 per licensed bed in the
first year only (40 hours x $20/82 beds).

In order to mitigate some of the industry's con-
cerns about the costs of reviewing and develop-
ing new policies required by the draft rules, in
addition to no longer requiring a number of old
policies, the department eliminated from the
proposed rules some of the required new poli-
cies that were contained in the draft rule. The
department has identified only six new

policies that will be specifically required under
the proposed rules, while it has also eliminated
or significantly reduced the specificity of a large
number of required policies.

(Also see section on "mitigating expenses.")

WAC 388-78A-2620 Pets.

Cost Impact: None.

ANALYSIS: There is no requirement
that pets be maintained at the facility.
If residents are allowed to have pets
in the facility, it should be their

responsibility to provide for exam-

Cost of transferring responsibility
from resident to facility. This is a
new requirement with heightened
expectations.

The cost of the examinations and immunization
for pets belonging to residents would be the
responsibility of the resident. The resident can
then provide the paperwork to the boarding
home staff. The department anticipates the cost
to the facility to make sure that the resident pro-
vides the information would be minimal.
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inations and immunizations, there-
fore, we do not find any added costs
associated with complying with this.
part of the draft rules.

A pet belonging to the boarding home would be
the boarding home's responsibility.

WAC 388-78A-2660 Resident
rights, 388-78A-2670 Services by
resident for boarding home,
388-78A-2680 Boarding home use
of audio and video monitoring, and
388-78A-2690 Resident use of elec-
tronic monitoring.

Cost Impact: None.

ANALYSIS: WAC 388-78A-2660 is
substantially present in existing law
(chapter 70.129 RCW). Use of elec-
tronic and video monitoring is not
required, but allowed by the draft
rules under certain conditions.
Finally, if a resident requests video or
audio monitoring, the cost of this
monitoring may be passed on to the
resident.

Will require policies and proce-
dures. :

The proposed rules do not specifically require
the boarding home to develop policies regarding
these issues.

WAC 388-78A-2700 Safety and
disaster preparedness.

Cost Impact: None.

ANALYSIS: The draft rules propose
grandfathering all current boarding
homes with regard to emergency
lighting. Other components of this
section are already included in cur-
rent rule (WAC 388-78A-290).

Emergency lighting in "common"
areas to reduce cost.

Alternative flashlights no cost.

Emergency lighting or flashlights in all areas of
the boarding home is in current rule, WAC 388-
78A:290 (1)(f).

Emergency lighting in all areas of the boarding
home applies to new construction after Septem-
ber 1, 2004,

WAC 388-78A-2710 Disclosure of
services and 388-78A-2720 Timing
of disclosure.

Cost Impact: None.

ANALYSIS: WAC 388-78A-2710

is included in SB 6225 section 2.
WAC 388-78A-2720 states that the
boarding home must disclose various
information regarding the operation
of the home on department approved
disclosure forms. We do not believe
that time required to collect the infor-
mation listed on the forms will be
substantial.

Industry comments as follows:

One time costs minimum and ongo-
ing costs if requests are made
including costs for reproduction and
postage. Also cost for legal review.
Will provide analysis for costs.
Associations provided analysis of
costs for disclosure of services. The
new rule will require development,
implementation, legal review, etc.
Estimate nine cents per resident day
and $1,650 start-up costs.

The requirement to disclose to the residents and
resident representatives the scope of care and
services that it chooses to provide is in statute,
SSB 6225 and not a cost of implementing this
rule.

(47]
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WAC 388-78A-2740 Licensee qual-
ifications through 388-78A-2890
Time frame for approval.

Cost Impact: None.

ANALYSIS: Licensing requirements
are already included in some parts of
the current rules (WAC 388-78A-
020,388-78A-030,RCW 18.20.220).
However, the licensing requirements
listed in these sections would be one
time costs for changes-in operations,
therefore any cost associated with
meeting the requirements listed under
these sections of the draft rules would
be amortized over several months or
years.

Industry comments are as follows:
WAC 388-78A-2780: Cost related
to changing a license. Current
boarding homeowner must ensure
person who wants license submits
application. Will send costs.

Cost related to change in standard to
bring on and off line. Currently it is
immediate. Thirty days will
increase cost of liability insurance.
One day also assists the residents to
be able to change bed status rather
than move to another room.

Thirty day notice, loss of net operat-
ing income, or maintain current
practice to mitigate added costs of
fifty-five cents per resident day.

To make a change in one day
increases revenue and offsets
against insurance. Otherwise, lia-
bility insurance would be higher.

To mitigate the requirements on the current
boarding home owner, the department has
revised the language of the draft rule and given
the responsibility to submit the application to the
prospective licensee. '

Current WAC 388-78A-020 (6)(a) requires
boarding home to provide thirty days notice
prior to changing the licensed bed capacity, so
there is no increased cost associated with the
draft rule. '

However, to mitigate costs to small facilities, the
department is changing the rule from thirty days
to one day for the boarding home to submit a
request to the department to change their
licensed bed capacity.

WAC 388-78A-2900 Retention of
approved construction documents
through 388-78A-3130 Plant
restrictions.

Cost Impact: None.

ANALYSIS: These sections are largely
included in existing rule (WAC 388-
78A-070 through 388-78A-160).
Existing will be grandfathered; any
added requirements apply to new
construction only.

Association comment concerning
WAC 388-78A-2930: Two way
intercom applies to new construc-
tion but if it applies to all it will be a
cost.

This requirement only applies to new construc-
tion and is not a cost of implementing these
rules.

WAC 388-78A-3140 Responsibili-
ties during inspections through
388-78A-3230 Fees.

Cost Impact: None.

ANALYSIS: These sections separate
the components listed in current rule
(WAC 388-78A-030) and clarify
what a facility must and what it can-
not do during a survey.

Association comment as follows:
WAC 388-78A-3160: This is a dif-
ferent standard than in statute. $100
per resident per day is an increased
fine level. Statute says $100 per
violation. Anticipate increased
costs for attorney fees.

Potential penalties are not a cost of implement-
ing the rule.

Summary: The department recognizes on-going
costs to the average boarding home of imple-
menting this proposed rule to be $.08 per resi-
dent day for large boarding homes and $.09 per
resident day for small boarding homes.

Proposed
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Additionally, the department recognizes one-
time costs to the average small boarding home of
implementing this proposed rule to be $25.00
per licensed bed and $9.76 per licensed bed in

large boarding homes.

Disproportionate Economic Impact Analysis: When
proposed rule changes cause more than minor costs to small
businesses, the Regulatory Fairness Act requires an analysis
that compares these costs between small businesses and 10%
of the largest businesses. The on-going costs to small busi-
nesses is $.09 per resident day and is $.08 per resident day in
large businesses.

The one-time costs associated with achieving compli-
ance are disproportionate between small businesses and large
businesses, since there are fewer licensed beds over which to
spread the fixed costs in a small business. In the average
small business boarding home, the first year cost of comply-

ing with the one-time expenses is estimated to be $25.00 per

licensed bed. In the average large business boarding home,
the first year cost of complying with the one-time expenses is
estimated to be $9.76 per licensed bed.

While the estimated time required for boarding homes to
achieve compliance may be worth the amounts described
above, it is most likely that boarding homes will not have to
bear all this expense as an additional expenditure. It is
expected that providers will shift some of the costs associated
with staff time from other priorities. For example, staff may
develop new policies and procedures at times that were nor-
mally scheduled for other activities. While there is no debate
about the value of staff time, there in fact may not be a signif-
icant additional expenditure required for developing policies.

Mitigating Expenses: RCS has plans for mitigating
expenses for small businesses by presenting several training
sessions around the state for providers to help them more
quickly understand and implement the new rules. This will
help keep the amount of time necessary to revise or develop
new policies and procedures to a minimum.

Additionally, ADSA will not impose sanctions for a
period of six months after the effective date of the rules, for a
boarding home's failure to have written policies and proce-
dures formally written and/or adopted regarding the follow-
ing areas where new policies and procedures are required by
WAC 388-78A-2600:

*  Subsection (2)(a) regarding what to do when a resi-
dent is not capable of making necessary decisions;

*  Subsection (2)(b) regarding what to do when a sub-
stitute decision maker is no longer appropriate;

*  Subsection (2)(d) regarding what to do when a resi-
dent does not have a personal physician;

*  Subsection (2)(n) regarding the safe operation of
boarding home vehicles;

¢ Subsection (2)(0) regarding coordinating services
and sharing resident information;

¢  Subsection (2)(q) regarding receiving and respond-
ing to resident grievances.

ADSA will continue to impose enforcement actions or
sanctions for negative outcomes that a resident may experi-
ence beginning with the effective date of the rules. ADSA
will withhold sanctions for six months only for the limited
purposes of having such policies and procedures formally
written or adopted by the boarding home. This will allow
small businesses to concentrate their time and energies on
meeting the requirements of the rule, and will provide an
extended period to achieve compliance with the necessary
documentation. The broader time frame for compliance will
allow boarding home operators to further spread out the costs
of complying with this rule.

Costs that apply only to new construction are considered
minimal when amortized per resident over the useful life of
the building. Other minimal costs associated with this rule
are considered to be outweighed by their benefits as
described in a cost-benefit analysis on file with the depart-
ment.

CONCLUSION: RCS has given careful consideration to
the impact of proposed rules in chapter 388-78A WAC on
small businesses. In accordance with the Regulatory Fairness
Act, chapter 19.85 RCW, RCS has analyzed impacts on small
businesses and proposed ways to mitigate those costs associ-
ated with the one-time requirements of developing new poli-
cies and procedures and training staff on them. RCS will pro-
vide training, and suspend enforcement actions for specific
violations for a period of six months following the effective
date of the rules.

A copy of the statement may be obtained by writing to
Denny McKee, Residential Care Services, ADSA, P.O. Box
45600, Olympia, WA 98504-5600, or by e-mailing mck-
eedd @dshs.wa.gov, phone (360) 725-2590, fax (360) 438-
7903.

RCW 34.05.328 applies to this rule adoption. A prelim-
inary cost-benefit analysis has been prepared regarding this
proposed rule. A copy of the preliminary cost-benefit analy-
sis may be obtained by contacting Denny McKee, Residential
Care Services, ADSA, P.O. Box 45600, Olympia, WA
98504-5600, or by e-mailing mckeedd @dshs.wa.gov, phone
(360) 725-2590, fax (360) 438-7903.

Hearing Location: Blake Office Park East (behind
Goodyear Courtesy Tire), 4500 10th Avenue S.E., Rose
Room, Lacey, WA 98503, on July 6, 2004, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by July 1, 2004, phone
(360) 664-6094, TTY (360) 664-6178, e-mail fernaax @dshs.
wa.gov. "

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, mail to P.O. Box 45850, Olympia, WA 98504-5850,
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deliver to 4500 10th Avenue S.E., Lacey, WA, fax (360) 664-

6185, e-mail fernaax @dshs.wa.gov, by 5:00 p.m., July 6,
2004. o '

Date of Intended Adoption: No later than July 30, 2004.

. May 19, 2004

Brian H. Lindgren, Manager

Rules and Policies Assistance Unit

GENERAL
NEW SECTION
WAC 388-78A-2010 Purpose. This chapter is written
to implement chapter 18.20 RCW, to promote the safety and
well-being of boarding home residents, to specify standards

for boarding home operators, and to further establish require-
ments for the operation of boarding homes.

NEW SECTION

WAC 388-78A-2020 Definitions. ""Abandonment'
means action or inaction by a person with a duty of care for a
vulnerable adult that leaves the vulnerable person without the
means or ability to obtain necessary food, clothing, shelter, or
health care.

"Abuse" means the willful action or inaction that
inflicts injury, unreasonable confinement, intimidation, or
punishment on a resident. In instances of abuse of a resident
who is unable to express or demonstrate physical harm, pain,
or mental anguish, the abuse is presumed to cause physical
harm, pain, or mental anguish. Abuse includes sexual abuse,
mental abuse, physical abuse, and exploitation of a resident,
which have the following meanings:

(1) "Mental abuse'' means any willful action or inaction
of mental or verbal abuse. Mental abuse includes, but is not
limited to, coercion, harassment, inappropriately isolating a
resident from family, friends, or regular activity, and verbal
assault that includes ridiculing, intimidating, yelling, or
swearing;

(2) "Physical abuse'" means the willful action of inflict-
ing bodily injury or physical mistreatment. Physical abuse
includes, but is not limited to, striking with or without an
object, slapping, pinching, choking, kicking, shoving, prod-
ding, or the use of chemical restraints or physical restraints;

(3) "Sexual abuse" means any form of nonconsensual
sexual contact, including, but not limited to, unwanted or
inappropriate touching, rape, sodomy, sexual coercion, sexu-
ally explicit photographing, and sexual harassment. Sexual
abuse includes any sexual contact between a staff person and
a resident, whether or not it is consensual;

(4) "Exploitation' means an act of forcing, compelling,
or exerting undue influence over a resident causing the resi-
dent to act in a way that is inconsistent with relevant past
behavior, or causing the resident to perform services for the
benefit of another; ‘

(5) "Financial exploitation" means the illegal or
improper use of the property, income, resources, or trust
funds of the resident by any person for any person's profit or
advantage.
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"Activities of daily living'’ means the following tasks
related to basic personal care: Bathing; toileting; dressing;
personal hygiene; mobility; transferring; and eating.

"Adult day care' means care and services provided to
individuals on the boarding home premises for a period of
less than twenty-four continuous hours and does not involve
an overnight stay.

"Ambulatory' means capable of walking or traversing
a normal path to safety without the physical assistance of
another individual:

(1) "Nonambulatory' means unable to walk or traverse
a normal path to safety without the physical assistance of
another individual,;

(2) "Semiambulatory” means physically and mentally
capable of traversing a normal path to safety with the use of
mobility aids, but unable to ascend or descend stairs without
the physical assistance of another individual.

"Applicant” means the person, as defined in this sec-
tion, that has submitted, or is in the process of submitting, an
application for a boarding home license.

"Basic services' means housekeeping services, meals,
nutritious snacks, laundry, and activities.

"Bathing fixture'' means a bathtub, shower or sit-down
shower.

"Bathroom'' means a room containing at least one bath-
ing fixture.

"Boarding home'' means any home or other institution,
however named, which is advertised, announced, or main-
tained for the express or implied purpose of providing hous-
ing, basic services, and assuming general responsibility for
the safety and well-being of the residents, and may also pro-
vide domiciliary care, consistent with this chapter to seven or
more residents after July 1, 2000. However, a boarding home
that is licensed for three to six residents prior to or on July 1,
2000, may maintain its boarding home license as long as it is
continually licensed as a boarding home. "Boarding home"
does not include facilities certified as group training homes
pursuant to RCW 71A.22.040, nor any home, institution or
section thereof which is otherwise licensed and regulated
under the provisions of state law providing specifically for
the licensing and regulation of such home, institution or sec-
tion thereof. Nor shall it include any independent senior
housing, independent living units in continuing care retire-
ment communities, or other similar living situations includ-
ing those subsidized by the Department of Housing and
Urban Development.

"Building code' means the building codes and stan-
dards adopted by the Washington state building code council.

"Caregiver" means anyone providing hands-on per-
sonal care to another person including, but not limited to:
Cuing, reminding or supervision of residents, on behalf of a
boarding home, except volunteers who are directly super-
vised. Direct supervision means oversight by a person who
has demonstrated competency in the basic training (and spe-
cialty training if required), or who has been exempted from
the basic training requirements, and who is quickly and easily
available to the caregiver, but not necessarily on-site.

"Construction review services' means the office of
construction review services within the Washington state
department of health.
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"Continuing care contract" means, as stated in RCW
70.38.025, a contract providing a person, for the duration of
that person's life or for a term in excess of one year, shelter
along with nursing, medical, health-related, or personal care
services, which is conditioned upon the transfer of property,
the payment of an entrance fee to the provider of such ser-
vices, or the payment of periodic charges for the care and ser-
vices involved. A continuing care contract is not excluded
from this definition because the contract is mutually termina-
ble or because shelter and services are not provided at the
same location.

"Continuing care retirement community’ means, as
stated in RCW 70.38.025, an entity which provides shelter
and services under continuing care contracts with its mem-
bers and which sponsors or includes a health care facility or a
health service.

"Contractor' means an agency or person who contracts
with a licensee to provide resident care, services or equip-
ment.

"Department" means the Washington state department
of social and health services.

"Dietitian'" means an individual certified under chapter
18.138 RCW. _

"Document'’ means to record, with signature, title, date
and time:

(1) Information about medication administration, medi-
cation assistance or disposal, a nursing care procedure, acci-
dent, occurrence or change in resident condition that may
impact the care or needs of a resident; and

(2) Processes, events or activities that are required by
law, rule or policy. S

" "Domiciliary care'' means:

(1) Assistance with activities of daily living provided by
the boarding home either directly or indirectly; or ,

(2) Health support services, if provided directly or indi-
rectly by the boarding home; or :

(3) Intermittent nursing services, if provided directly or
indirectly by the boarding home.

"Enforcement remedy' means one or more of the
department's responses to a boarding home's noncompliance
with chapter 18.20 RCW and this chapter, authorized by
RCW 18.20.190.

"Food service worker' means according to chapter
246-217 WAC an individual who works (or intends to work)
with or without pay in a food service establishment and han-
dles unwrapped or unpackaged food or who may contribute
to the transmission of infectious diseases through the nature
of his/her contact with food products and/or equipment and
facilities. This does not include persons who simply assist
residents with meals.

"General responsibility for the safety and well-being
of the resident'' means the provision of the following:

(1) Prescribed general low sodium diets;

(2) Prescnibed general diabetic diets;

(3) Prescribed mechanical soft foods;

(4) Emergency assistance;

(5) Monitoring of the resident;

(6) Arranging health care appointments with outside
health care providers and reminding residents of such
appointments as necessary;

WSR 04-11-116

(7) Coordinating health care services with outside health
care providers consistent with WAC 388-78A-2350;

(8) Assisting the resident to obtain and maintain glasses,
hearing aids, dentures, canes, crutches, walkers, wheelchairs,
and assistive communication devices;

(9) Observation of the resident for changes in overall
functioning;

(10) Blood pressure checks as scheduled;

(11) Responding appropriately when there are observ-
able or reported changes in the resident's physical, mental, or
emotional functioning; or

(12) Medication assistance as permitted under RCW
69.41.085 and as described in RCW 69.41.010 and chapter
246-888 WAC.

"Harm" means a physical or mental or emotional injury
or damage to a resident including those resulting from
neglect or violations of a resident's rights.

"Health support services'' means any of the following
optional services:

(1) Blood glucose testing;

(2) Puree diets;

(3) Calorie controlled diabetic diets;

(4) Dementia care;

(5) Mental health care; or

(6) Developmental disabilities care.

""Independent living unit’' means:

(1) Independent senior housing;

(2) Independent living unit in a continuing care retire-
ment community or other similar living environments;

(3) Boarding home unit where domiciliary services are

- not provided; or

(4) Boarding home unit where one or more items listed
under "general responsibilities” are not provided.

""Independent senior housing' means an independent
living unit occupied by an individual or individuals sixty or
more years of age.

""Infectious'’ means capable of causing infection or dis-
ease by entrance of organisms into the body, which grow and
multiply there, including, but not limited to, bacteria, viruses,
protozoans, and fungi.

""Licensee’ means the person, as defined in this chapter,
to whom the department issues the boarding home license.

""Licensed resident bed capacity” means the resident
occupancy level requested by the licensee and approved by
the department. All residents receiving domiciliary care or
the items or services listed under general responsibility for
the safety and well-being of the resident as defined in this
section, and their roommates count towards the licensed resi-
dent bed capacity. Adult day care clients do not count
towards the licensed resident bed capacity.

"Majority owner" means any person or entity that
owns:

(1) More than fifty percent interest; or

(2) If no one person or entity owns more than fifty per-
cent interest, the largest interest portion; or

(3) If more than one person or entity owns equal largest
interest portions, then all persons and entities owning those
equal largest interest portions.

""Manager" means the person defined in this chapter,
providing management services on behalf of the licensee.

Proposed
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"Management agreement’’ means a written, executed
agreement between the licensee and the manager regarding
the provision of certain services on behalf of the licensee.

"Maximum facility capacity” means the maximum
number of individuals that the boarding home may serve at
any one time, as determined by the department.

(1) The maximum facility capacity includes all residents
and respite care residents and adult day care clients.

(2) The maximum facility capacity is equal to the lesser
of:

(a) The sum of the number of approved bed spaces for all
resident rooms; or

(b) Twice the seating capacity of the dining area(s) con-
sistent with WAC 388-78A-2300 (1)(h); or

(c) The number of residents permitted by calculating the
ratios of toilets, sinks, and bathing fixtures to residents con-
sistent with WAC 388-78A-3030; or

(d) For boarding homes licensed on or before December
31, 1988, the total day room area in square feet divided by ten
square feet, consistent with WAC 388-78A-3050; or

(e) For boarding homes licensed after December 31,
1988, the total day room area in square feet divided by twenty
square feet, consistent with WAC 388-78A-3050.

"Medication administration'' means the direct appli-
cation of a prescribed medication whether by injection, inha-
lation, ingestion, or other means, to the body of the resident
by a person legally authorized to do so.

"Medication assistance'' means assistance with self-
administration of medication rendered by a nonpractitioner to
a resident of a boarding home in accordance with chapter
246-888 WAC.

""Medication organizer' means a container with sepa-
rate compartments for storing oral medications organized in
daily doses.

""Neglect'' means:

(1) A pattern of conduct or inaction resulting in the fail-
ure to provide the goods and services that maintain physical
or mental health of a resident, or that fails to avoid or prevent
physical or mental harm or pain to a resident; or

(2) An act or omission that demonstrates a serious disre-
gard of consequences of such a magnitude as to constitute a
clear and present danger to the resident's health, welfare, or
safety.

"Nonresident individual' means a person who resides
in independent senior housing, independent living units in
continuing care retirement communities, or in other similar
living environments or in a boarding home and may receive
one or more of the services listed in WAC 388-78A-2030
(2)(a) through (g), but may not receive domiciliary care as
defined in this section, directly or indirectly by the facility,
and may not receive the items or services listed under general
responsibility for the safety and well-being of the resident as
defined in this section.

"Nonpractitioner” means any individual who is not a
practitioner as defined in WAC 388-78A-2020 and chapter
69.41 RCW.

"Nurse' means an individual currently licensed under
chapter 18.79 RCW as either a:

(1) "Licensed practical nurse' (LPN); or

(2) '"Registered nurse' (RN).
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"Over-the-counter (OTC) medication" means any
medication that may be legally purchased without a prescrip-
tive order, including, but not limited to, vitamin, mineral, or
herbal preparations.

"Person'' means any individual, firm, partnership, cor-
poration, company, association, or joint stock association.

"Physician'’ means an individual licensed under chapter
18.57 or 18.71 RCW.

"Practitioner” includes a licensed physician, osteo-
pathic physician, podiatric physician, pharmacist, licensed
practical nurse, registered nurse, advanced registered nurse
practitioner, dentist, and physician assistant. Refer to chapter
69.41 RCW for a complete listing of practitioners.

"Prescribed medication" means any medication (leg-
end drug, controlled substance, and over-the-counter) that is
prescribed by an authorized practitioner.

"Prescriber' means a health care practitioner autho-
rized by Washington state law to prescribe drugs.

"Problem' means a violation of any WAC or RCW
applicable to the operation of a boarding home:

(1) "Recurring problem'" means, for all purposes other
than section 4, chapter 144, Laws of 2004, that the depart-
ment has cited the boarding home for a violation of WAC or
RCW and the circumstances of (a) or (b) of this subsection
are present:

(a) The department previously imposed an enforcement
remedy for a violation of the same section of WAC or RCW
for substantially the same problem following any type of
inspection within the preceding thirty-six months; or

(b) The department previously cited a violation under the
same section of WAC or RCW for substantially the same
problem following any type of inspection on two occasions
within the preceding thirty-six months.

(c) If the previous violation in (a) or (b) of this subsec-
tion was pursuant to WAC or RCW that has changed at the
time of the new violation, citation to the equivalent current
WAC or RCW section is sufficient. _

(d) When there is a change in licensees between the first
and the second or third citations, the new licensee must
accept, and the department will consider, the prior licensee's
compliance and enforcement record as part of the new lic-
ensee's compliance record at that boarding home if any per-
son affiliated with the new licensee was affiliated with the
prior licensee at the same boarding home. A person is con-
sidered affiliated with the licensee if the person is an appli-
cant for the boarding home license, or is listed on the license
application as a partner, officer, director, or majority owner
of the applying entity.

(2) ""Serious problem' means:

(a) There has been a violation of a WAC or RCW; and

(b) Significant harm has actually occurred to a resident;
or

(c) It is likely that significant harm or death will occur to
a resident.

(3) "Uncorrected problem' means the department has
cited a violation of WAC or RCW following any type of
inspection and the violation remains uncorrected at the time
the department makes a subsequent inspection for the spe-
cific purpose of verifying whether such violation has been
corrected. When a change in licensees occurs, the new lic-
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ensee is responsible for correcting any remaining violations

that may exist, including complying with any plan of correc-
tion in effect immediately prior to the change in licensees.

' "Reasonable accommodation” and ‘'reasonably
accommodate'' have the meaning given in federal and state
antidiscrimination laws and regulations.

"RCW" means Revised Code of Washington.

""Records'’ means:

(1) "Active records' means the current, relevant docu-
mentation regarding residents necessary to provide care and
services to residents; or

(2) "Inactive records’ means historical documentation
regarding the provision of care and services to residents that
is no longer relevant to the current delivery of services and
has been thinned from the active record.

""Resident’’ means an individual who:

(1) Chooses to reside in a boarding home, including
those receiving respite care;

(2) Is not related by blood or marriage to the operator of
the boarding home;

(3) Receives basic services;

(4) Receives one or more of the services listed under
general responsibility for the safety and well-being of the res-
ident, and may receive domiciliary care or respite care pro-
vided directly, or indirectly, by the boarding home; and

(5) Must be permitted to receive hospice care through an
outside provider when arranged by the resident or the resi-
dent's legal representative.

""Resident applicant’' means an individual who is seek-
ing admission to a licensed boarding home and who has com-

' pleted and signed an application for admission, or such appli-
cation for admission has been completed and signed in their
behalf by their legal representative if any, and if not, then the
designated representative if any.

""Resident's representative'’ means:

(1) The legal representative who is the person or persons
identified in RCW 7.70.065 and who may act on behalf of the
resident pursuant to the scope of their legal authority. The
legal representative shall not be affiliated with the licensee,
boarding home, or management company, unless the affili-
ated person is a family member of the resident; or

(2) If there is no legal representative, a person designated
voluntarily by a competent resident in writing, to act in the
resident’s behalf concerning the care and services provided
by the boarding home and to receive information from the
boarding home if there is no legal representative. The resi-
dent’s competence shall be determined using the criteria in
RCW 11.88.010 (1)(e). The resident's representative may not
be affiliated with the licensee, boarding home, or manage-
ment company, unless the affiliated person is a family mem-
ber of the resident.

""Respite care’ means short-term care for any period in
excess of twenty-four continuous hours for a resident to tem-
porarily relieve the family or other caregiver of providing
that care.

"Restraint" means any method or device used to pre-
vent or limit free body movement, including, but not limited

to: .
’ (1) Confinement, unless agreed to as provided in WAC
388-78A-2370;
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(2) "Chemical restraint” means a psychopharmaco-
logic drug that is used for discipline or convenience and not
required to treat the resident’s medical symptoms; and

(3) "Physical restraint'' means a manual method,
obstacle, or physical or mechanical device, material, or
equipment attached or adjacent to the resident’s body that
restricts freedom of movement or access to his or her body, is
used for discipline or convenience, and not required to treat
the resident's medical symptoms.

"Room"' means a space set apart by floor to ceiling par-
titions on all sides with all openings provided with doors or
windows.

(1) "Sleeping room" means a room where a resident is
customarily expected to sleep and contains a resident's bed.

(2) ""Resident living room’' means the common space in
a resident unit that is not a sleeping room, bathroom or closet.

"Significant change' means a change in the resident's
physical, mental, or psychosocial status that causes either
life-threatening conditions or clinical complications.

""Special needs" means a developmental disability,
mental illness, or dementia.

"'Staff person" means any boarding home employee,
temporary employee, volunteer, or contractor, whether
employed or retained by the licensee or any management
company.

"'State fire marshal" means the chief of the Washington
director of fire protection under the direction of the chief of
the Washington state patrol.

"Toilet” means a disposal apparatus used for urination
and defecation, fitted with a seat and flushing device.

"Volunteer" means an individual who interacts with
residents without reimbursement.

"Vulnerable adult” means “"vulnerable adult" as
defined in chapter 74.34 RCW, except that for the purposes
of requesting and receiving background checks pursuant to
RCW 43.43.832, it shall also include adults of any age who
lack the functional, mental, or physical ability to care for
themselves.

"WAC" means Washington Administrative Code.

"WISHA" means the Washington Industrial Safety and
Health Act, chapter 49.17 RCW administered by the Wash-
ington state department of labor and industries.

NEW SECTION

WAC 388-78A-2030 Applicability. (1) A person must
have a boarding home license issued by the department under
chapter 18.20 RCW and this chapter, except as otherwise
exempted by RCW 18.20.170 and subsection (2) of this sec-
tion, if the person advertises as, or operates, or maintains a
facility that meets the definition of a "boarding home" in this
chapter, within Washington state and provides housing, one
or more basic services, and one or more of the following:

(a) Assumes general responsibility for the safety and
well-being of the residents;

(b) Provides assistance with activities of daily living,
either directly or indirectly;

(c) Provides health support services, either directly or
indirectly; or
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(d) Provides intermittent nursing services, either directly
or indirectly.

(2) A boarding home license is not required for one or
more of the following services that may be provided to a non-
resident individual. These services may not include continual
care or supervision of a nonresident individual without a
boarding home license:

(a) Emergency assistance provided on an intermittent or
nonroutine basis to any nonresident individual; or

(b) Systems employed by independent senior housing, or
independent living units in continuing care retirement com-
munities, to respond to the potential need for emergency ser-
vices for nonresident individuals; or

(c) Infrequent, voluntary, and nonscheduled blood pres-
sure checks for nonresident individuals; or

(d) Nurse referral services provided at the request of a
nonresident individual to determine whether referral to an
outside health care provider is recommended; or

(e) Making health care appointments at the request of
nonresident individuals; or

(f) Preadmission assessment, at the request of the non-
resident individual; or

(g) Services customarily provided under landlord tenant
agreements governed by the Residential Landlord-Tenant
Act, chapter 59.18 RCW.

(3) When housing nonresident individuals who, without
ongoing assistance from the boarding home, initiate and
arrange for services with a practitioner licensed under Title
18 RCW or a home health, hospice, or home care agency
licensed under chapter 70.127 RCW, or other persons as per-
mitted by the boarding home.

(4) This section does not prohibit a boarding home from
furnishing written information concerning available commu-
nity resources to nonresident individuals or the individual's
family members or legal representatives. However, the
boarding home may not require the use of any particular ser-
vice provider.

NEW SECTION

WAC 388-78A-2040 Other requirements. (1) The
boarding home must comply with all other applicable federal,
state, county and municipal statutes, rules, codes and ordi-
nances, including without limitations those that prohibit dis-
crimination.

(2) The boarding home must have its building approved
by the Washington state fire marshal, fire protection bureau
in order to be licensed.

NEW SECTION

WAC 388-78A-2050 Resident characteristics. The
boarding home may accept and retain an individual as a resi-
dent in a boarding home only if:

(1) The boarding home can safely and appropriately
serve the resident with appropriate staff and through the rea-
sonable accommodation required by state or federal law, and
provide any specialized training to caregivers that may be
required according to WAC 388-78A-2480 through 388-
78A-2510;
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(2) The person does not require the frequent presence
and frequent evaluation of a registered nurse, excluding those
persons who are receiving hospice care or persons who have
short-term illness that is expected to be resolved within four-
teen days as long as the boarding home has the capacity to
meet the resident’s identified needs;

(3) The individual is ambulatory, unless the boarding

home is approved by the Washington state director of fire

protection to care for semiambulatory or nonambulatory res-
idents; and

(4) The individual meets the acceptance criteria the
boarding home described in the boarding home's disclosure
information.

ASSESSMENT AND MONITORING

NEW SECTION

WAC 388-78A-2060 Preadmission assessment. (1)
The boarding home must conduct a preadmission assessment
for each resident applicant that includes the following infor-
mation, unless unavailable despite the best efforts of the
boarding home:

(a) Medical history;

(b) Necessary and contraindicated medications;

(c) A licensed medical or health professional's diagnosis,
unless the individual objects for religious reasons;

(d) Significant known behaviors or symptoms that may
cause concern or require special care;

(e) Mental illness diagnosis, except where protected by
confidentiality laws;

(f) Level of personal care needs;

(g) Activities and service preferences; and

(h) Preferences regarding other issues important to the
applicant, such as food and daily routine.

(2) The boarding home must complete an initial resident
service plan upon move in:

(a) To identify the resident's immediate needs; and

(b) To provide direction to staff and caregivers relating
to the resident's immediate needs, capabilities, and prefer-
ences; and

(¢) To include information obtained under subsection (1)
of this section.

NEW SECTION

WAC 388-78A-2070 Timing of preadmission assess-
ment. (1) The boarding home must complete the preadmis-
sion assessment of the resident applicant before each resident
applicant moves into the boarding home.

(2) Unless there is an emergency, the boarding home
must ensure the preadmission assessment is completed within
five calendar days of the resident moving into the boarding
home when the resident moves in under emergency condi-
tions.
(3) For the purposes of this section, "emergency"
includes, but is not limited to: Evening, weekend, or Friday
afternoon admissions if the resident applicant would other-
wise need to remain in an unsafe setting or be without ade-
quate and safe housing.
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NEW SECTION

WAC 388-78A-2080 Qualified assessor. The boarding
home must ensure the person responsible for completing a
preadmission assessment of a prospective resident:

(1) Has a master's degree in social services, human ser-
vices, behavioral sciences or an allied field and two years
social service experience working with adults who have func-
tional or cognitive disabilities; or

(2) Has a bachelor’s degree in social services, human ser-
vices, behavioral sciences, or an allied field and three years
social service experience working with adults who have func-
tional or cognitive disabilities; or

(3) Has a valid Washington state license to practice nurs-
ing, in accordance with chapters 18.79 RCW and 246-840
WAC; or

(4) Is a physician with a valid state license to practice
medicine; or ,

(5) Has three years of successful experience acquired
prior to September 1, 2004, assessing prospective and current
boarding home residents in a setting licensed by a state
agency for the care of vulnerable adults, such as a nursing
home, boarding home, or adult family home, or a setting hav-
ing a contract with a recognized social service agency for the
provision of care to vulnerable adults, such as supported liv-
ing.

NEW SECTION

WAC 388-78A-2090 Full assessment topics. The
boarding home must obtain sufficient information to be able
to assess the capabilities, needs, and preferences for each pro-
spective resident, and must complete a full reassessment
addressing the following, within fourteen days of the resi-
dent's move-in date, unless extended by the department for
good cause:

(1) Individual's recent medical history, including, but not
limited to:

(a) A licensed medical or health professional's diagnosis,
unless the resident objects for religious reasons;

(b) Chronic, current, and potential skin conditions; or

(c) Known allergies to foods or medications, or other
considerations for providing care or services.

(2) Currently necessary and contraindicated medications
and treatments for the individual, including;

(a) Any prescribed medications, and over-the-counter
medications commonly taken by the individual, that the indi-
vidual is able to independently self-administer, or safely and
accurately direct others to administer to him/her;

(b) Any prescribed medications, and over-the-counter
medications commonly taken by the individual, that the indi-
vidual is able to self-administer when he/she has the assis-
tance of a caregiver; and

(c) Any prescribed medications, and over-the-counter
medications commonly taken by the individual, that the indi-
vidual is not able to self-administer, and needs to have
administered to him or her.

(3) The individual's nursing needs when the individual
requires the services of a nurse on the boarding home pre-
mises.

(4) Individual's sensory abilities, including:
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(a) Vision; and

(b) Hearing.

(5) Individual's communication abilities, including:

(a) Modes of expression;

(b) Ability to make self understood; and

(c) Ability to understand others.

(6) Significant known behaviors or symptoms of the
individual causing concern or requiring special care, includ-
ing:

(a) History of substance abuse;

(b) History of harming self, others, or property; or

(c) Other conditions that may require behavioral inter-
vention strategies;

(d) Individual's ability to leave the boarding home unsu-
pervised; and

() Other safety considerations that may pose a danger to
the individual or others, such as use of medical devices or the
individual's ability to smoke unsupervised, if smoking is per-
mitted in the boarding home.

(7) Individual's special needs, by evaluating available
information, or selecting and using an appropriate tool, to
determine the presence of symptoms consistent with, and
implications for care and services of:

(a) Mental illness, or needs for psychological or mental
health services, except where protected by confidentiality
laws; )
(b) Developmental disability;

(c) Dementia, while screening a resident for dementia,
the boarding home must base any determination that the resi-
dent has short-term memory loss upon objective evidence,
and document the evidence in the resident's record; or

(d) Other conditions affecting cognition, such as trau-
matic brain injury.

(8) Individual's level of personal care needs, including:

(a) Ability to perform activities of daily living;

(b) Medication management ability, including:

(i) The individual's ability to obtain and appropriately
use over-the-counter medications; and

(ii) How the individual will obtain prescribed medica-
tions for use in the boarding home.

(9 Individual's activities, typical daily routines, habits
and service preferences.

(10) Individual's personal identity and lifestyle, to the
extent the individual is willing to share the information, and
the manner in which they are expressed, including prefer-
ences regarding food, community contacts, hobbies, spiritual
preferences, or other sources of pleasure and comfort.

(11) Who has decision-making authority for the individ-
uval, including:

(a) The presence of any advance directive, or other legal
document that will establish a substitute decision maker in
the future;

(b) The presence of any legal document that establishes
a current substitute decision maker; and

(c) The scope of decision-making authority of any sub-
stitute decision maker.
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NEW SECTION

WAC 388-78A-2100 On-going assessments. The
boarding home must: .

(1) Complete a full assessment addressing the elements
set forth in WAC 388-78A-2080 for each resident at least
annually;

(2) Complete a limited assessment of a resident's change
of condition when the resident’s negotiated service agreement
no longer addresses the resident's current needs:

(a) Consistent with the resident's change of condition as
specified in WAC 388-78A-2120; or

(b) When the resident's negotiated service agreement no
longer addresses the resident's current needs and preferences.

(3) Ensure the staff person performing the on-going
assessments is qualified to perform them.

NEW SECTION

WAC 388-78A-2110 Resident participation in assess-
ments. The boarding home must directly involve each resi-
dent or resident applicant, to the extent possible, along with
any appropriate resident representative approved by the resi-
dent, in the preadmission assessment and on-going assess-
ment process in the boarding home.

NEW SECTION

WAC 388-78A-2120 Monitoring residents’ well-
being. The boarding home must:

(1) Observe each resident consistent with his or her
assessed needs and negotiated service agreement;

(2) Identify any changes in the resident’s physical, emo-
tional, and mental functioning that are:

(a) Departure from the resident's customary range of
functioning; or

(b) Recurring condition in a resident's physical, emo-
tional, or mental functioning that has previously required
intervention by others.

(3) Evaluate the change identified in the resident per sub-
section (2) of this section to determine if there is a need for
further action, including, but not limited to, assessment;

(4) Ensure that changes that may require further action
by the boarding home are documented in the resident's
record, including dates, times, and facts;

(5) Assess a resident consistent with WAC 388-78A-
2090 if assessment is identified as needed;

(6) Update the negotiated service as needed; and

(7) Take appropriate action in response to each resident's
changing needs.

NEGOTIATED SERVICE AGREEMENT

NEW SECTION

WAC 388-78A-2130 Service agreement planning.
The boarding home must:

(1) Develop an initial negotiated service agreement,
based upon discussions with the resident and the resident’s
representative if the resident has one, and the preadmission
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assessment of a qualified assessor, upon admitting a resident
into a boarding home;

(2) Complete the negotiated service agreement for each
resident using the resident's preadmission assessment, initial
resident service plan, and full assessment information, within
thirty days of the resident moving in;

(3) Integrate the assessment information provided by the
department's case manager into the initial negotiated service
agreement for each resident whose care is partially or wholly
funded by the department;

(4) Review and update each resident’s negotiated service
agreement consistent with WAC 388-78A-2120:

(a) Within a reasonable time consistent with the needs of
the resident following any change in the resident’s physical,
mental, or emotional functioning; and

(b) Whenever the negotiated service agreement no
longer adequately addresses the resident's current assessed
needs and preferences.

(5) Review and update each resident's negotiated service
agreement as necessary following an annual full assessment;

{(6) Involve the following persons in the process of devel-
oping a negotiated service agreement:

(a) The resident or resident applicant;

(b) The resident's representative to the extent he or she is
willing and capable, if the resident has one;

(c) Other individuals the resident wants included;

(d) The department's case manager, if the resident is a
recipient of Medicaid assistance, or any private case man-
ager, if available; and

(e) Staff designated by the boarding home.

(7) Ensure:

(a) Individuals participating in developing the resident's
negotiated service agreement:

(i) Discuss the resident's assessed needs, capabilities,
and preferences; and

(ii) Negotiate and agree upon the care and services to be
provided to support the resident; and

(b) Staff persons document in the resident's record the
agreed upon plan for services.

NEW SECTION

WAC 388-78A-2140 Negotiated service agreement
contents, The boarding home must develop, and document in
the resident's record, the agreed upon plan to address and sup-
port each resident's assessed capabilities, needs and prefer-
ences, including the following:

(1) The care and services necessary to meet the resident'’s
needs, including;:

(a) The plan to monitor the resident and address inter-
ventions for risks to the resident's health and safety that were
identified in the resident's preadmission assessment or full
assessment, and on-going assessments;

(b) The plan to provide assistance with activities of daily
living, if provided by the boarding home;

(c) The plan to provide necessary intermittent nursing
services, if provided by the boarding home;

(d) The plan to provide necessary health support ser-
vices, if provided by the boarding home;
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(e) The resident's preferences for how services will be
provided, supported and accommodated by the boarding
home.

(2) Clearly defined respective roles and responsibilities
of the resident, the boarding home staff, and resident's family
or other significant persons in meeting the resident's needs
and preferences. Except as specified in WAC 388-78A-
2290, if a person other than a caregiver is to be responsible
for providing care or services to the resident in the boarding
home, the boarding home must specify in the negotiated ser-
vice agreement an alternate plan for providing care or service
to the resident in the event the necessary services are not pro-
vided. The boarding home may develop an alternate plan:

(a) Exclusively for the individual resident; or

(b) Based on standard policies and procedures in the
boarding home provided that they are consistent with the rea-
sonable accommodation requirements of state and federal
law.

(3) The times services will be delivered, including fre-
quency and approximate time of day, as appropriate;

(4) The resident's preferences for activities and how
those preferences will be supported;

(5) Appropriate behavioral interventions, if needed;

(6) A communication plan, if special communication
needs are present;

(7) The resident's ability to leave the boarding home pre-
mises unsupervised; and

(8) The boarding home must not require or ask the resi-
dent or the resident’s representative to sign any contract or
agreement, including a negotiated service or risk agreement,
that purports to waive any rights of the resident or that pur-
ports to place responsibility or liability for losses of personal
property or injury on the resident.

NEW SECTION

WAC 388-78A-2150 Signing negotiated service
agreement. The boarding home must ensure that the negoti-
ated service agreement is agreed to and signed at least annu-
ally by:

(1) The resident, or the resident's representative if the
resident has one and is unable to sign or chooses not to sign;

(2) A representative of the boarding home duly autho-
rized by the boarding home to sign on its behalf; and

(3) Any public or private case manager for the resident,
if available.

NEW SECTION

WAC 388-78A-2160 Implementation of negotiated
service agreement. The boarding home must provide the
care and services as agreed upon in the negotiated service
agreement to each resident unless a deviation from the nego-
tiated service agreement is mutually agreed upon between the
boarding home and the resident or the resident's representa-
tive at the time the care or services are scheduled.
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BOARDING HOME SERVICES

NEW SECTION

WAC 388-78A-2170 Required boarding home ser-
vices. (1) The boarding home must provide housing and
assume general responsibility for the safety and well-being of
each resident, as defined in this chapter, consistent with the
resident's assessed needs and negotiated service agreement.

(2) The boarding homes must provide each resident with
the following basic services, consistent with the resident's
assessed needs and negotiated service agreement:

(a) Activities — Arranging for activities in accordance
with WAC 388-78A-2180;

(b) Housekeeping — Providing a safe, clean and com-
fortable environment for each resident, including personal
living quarters and all other resident accessible areas of the
building;

(c) Laundry — Keeping the resident's clothing clean
and in good repair, and laundering towels, washcloths, bed
linens on a weekly basis or more often as necessary to main-
tain cleanliness;

(d) Meals — Providing meals in accordance with WAC
388-78A-2300; and

(e) Nutritious snacks — Providing snack items of nutri-
tive value on a scheduled and nonscheduled basis, and pro-
viding nutritious snacks in accordance with WAC 388-78A-
2300.

(3) The boarding home must:

(a) Provide care and services to each resident by staff
persons who are able to commmunicate with the resident in a
language the resident understands; or

(b) Make provisions for communications between staff
persons and residents to ensure an accurate exchange of
information.

(4) The boarding home must ensure each resident is able
to obtain individually preferred personal care items when:

(a) The preferred personal care items are reasonably
available; and

(b) The resident is willing and able to pay for obtaining
the preferred items.

NEW SECTION

WAC 388-78A-2180 Activities. The boarding home
must:

(1) Provide space and staff support necessary for:

(a) Each resident to engage in independent or self-
directed activities that are appropriate to the setting, consis-
tent with the resident’s assessed interests, functional abilities,
preferences, and negotiated service agreement; and

(b) Group activities at least three times per week that
may be planned and facilitated by caregivers consistent with
the collective interests of a group of residents.

(2) Make available routine supplies and equipment nec-
essary for activities described in subsection (1) of this sec-
tion. :
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NEW SECTION

WAC 388-78A-2190 Activities of daily living. Assis-
tance with activities of daily living are an optional service
that the boarding home may provide.

(1) If a boarding home chooses not to provide assistance
with activities of daily living:

(a) The boarding home must admit or retain only those
residents who are independent in activities of daily living;
except that

(b) A resident, or the resident's representative, may inde-
pendently arrange for outside services to assist with activities
of daily living.

(2) When a boarding home chooses to provide assistance
with activities of daily living, the boarding home must pro-
vide that assistance consistent with the reasonable accommo-
dation requirements in state and federal laws.

(3) When a boarding home chooses to provide, either
directly or indirectly, assistance with activities of daily liv-
ing, the boarding home must provide to each resident, consis-
tent with the resident's assessed needs, minimal assistance
with the following activities of daily living:

(a) Bathing: Minimal assistance with bathing means the
boarding home must provide the resident with occasional:

(i) Reminding or cuing to wash and dry all areas of the
body as needed;

(ii) Stand-by assistance getting into and out of the tub or
shower; and

(iii) Physical assistance limited to steadying the resident
during the activity.

(b) Dressing: Minimal assistance with dressing means
the boarding home must provide the resident with occasional:

(i) Reminding or cuing to put on, take off, or lay out
clothing, including prostheses when the assistance of a
licensed nurse is not required; and

(ii) Stand-by assistance during the activity.

(c) Eating: Minimal assistance with eating means the
boarding home must provide the resident with occasional:

(i) Reminding or cuing to eat and drink; and

(ii) Physical assistance limited to cutting food up, pre-
paring food and beverages, and bringing food and fluids to
the resident.

(d) Personal hygiene: Minimal assistance with personal
hygiene means the boarding home must provide the resident
with occasional:

(i) Reminding and cuing to comb hair, perform oral care
and brush teeth, shave, apply makeup, and wash and dry face,
hands and other areas of the body;

(i1) Stand-by assistance during the activity; and

(iii) Physical assistance limited to steadying the resident
during the activity.

(e) Transferring: Minimal assistance in transferring
means the boarding home must provide the resident with
occasional:

(i) Reminders or cuing to move between surfaces, for
example to and from the bed, chair and standing;

(ii) Stand-by assistance during the activity; and

(iii) Physical assistance limited to steadying the resident
during self-transfers.

(f) Toileting: Minimal assistance in toileting means the
boarding home must provide the resident with occasional:
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(i) Reminders and cuing to toilet, including resident self-
care of ostomy or catheter, to wipe and cleanse, and to change
and adjust clothing, protective garments and pads;

(ii) Stand-by assistance during the activity; and

(ii1) Physical assistance limited to steadying the resident
during the activity.

(2) Mobility: Minimal assistance in mobility means the
boarding home must provide the resident with occasional:

(i) Reminding or cuing to move between locations on the
boarding home premises;

(ii) Stand-by assistance during the activity; and

(iii) Physical assistance limited to steadying the resident
during the activity.

(4) The boarding home may choose to provide more than
minimal assistance with activities of daily living consistent
with state and federal law.

NEW SECTION

WAC 388-78A-2200 Health support services. Health
support services are an optional service that the boarding
home may provide. The boarding home may choose to pro-
vide any of the following health support services; however,
boarding home may or may not need to provide additional
health support services to comply with the reasonable accom-
modation requirements in federal and state law.

(1) Blood glucose testing;

(2) Puree diets;

(3) Calorie controlled diabetic diets;

(4) Dementia care;

(5) Mental health care; and

(6) Developmental disabilities care.

Medications

NEW SECTION

WAC 388-78A-2210 Medication services. (1) A
boarding home providing medication service must meet the
requirements of chapter 69.41 RCW Legend drugs—Pre-
scription drugs, and the rules promulgated under the statute.

(2) The boarding home must ensure the following resi-
dents receive their medications as prescribed, except as pro-
vided for in WAC 388-78A-2250:

(a) Each resident who requires medication assistance and
his or her negotiated service agreement indicates the board-
ing home will provide medication assistance; and

(b) If the boarding home provides medication adminis-
tration services, each resident who requires medication
administration and his or her negotiated service agreement
indicates the boarding home will provide medication admin-
istration.

NEW SECTION

WAC 388-78A-2220 Prescribed medication authori-
zations. (1) Before the boarding home may provide medica-
tion assistance or medication administration to a resident for
prescribed medications, the boarding home must have one of
the following:
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(a) A prescription label completed by a licensed phar-
macy;

(b) A written order from the prescriber;

(c) A facsimile or other electronic transmission of the
order from the prescriber; or

(d) Written documentation by a nurse of a telephone
order from the prescriber.

(2) The documentation required above in subsection (1)
of this section must include the following information:

(a) The name of the resident;

(b) The name of the medication;

(c) The dosage and dosage frequency of the medication;
and

(d) The name of the prescriber.

NEW SECTION

WAC 388-78A-2230 Medication refusal. (1) When a
resident who is receiving medication assistance or medica-
tion administration services from the boarding home chooses
to not take his or her medications, the boarding home must:

(a) Respect the resident's right to choose not to take med-
ication;

(b) Document the time, date and medication the resident
did not take;

(c) Notify the physician of the refusal and follow any
instructions provided, unless there is a staff person available
who, acting within his or her scope of practice, is able to eval-
uate the significance of the resident not getting his or her
medication, such staff person;

(i) Conducts an evaluation; and

(ii) Takes the appropriate action, including notifying the
prescriber or primary care practitioner when there is a consis-
tent pattern of the resident choosing to not take his or her
medications.

(2) The boarding home must comply with subsection (1)
of this section, unless the prescriber or primary care practitio-
ner has provided the boarding home with:

(a) Specific directions for addressing the refusal of the
identified medication;

(b) The boarding home documents such directions; and

(c) The boarding home is able to fully comply with such
directions.

NEW SECTION

WAC 388-78A-2240 Nonavailability of medications.
When the boarding home has assumed responsibility for
obtaining a resident's prescribed medications, the boarding
home must obtain them in a correct and timely manner.

NEW SECTION

WAC 388-78A-2250 Alteration of medications. The
boarding home must generally provide medications in the
form they are prescribed when administering medications or
providing medication assistance to a resident. The boarding
home may provide medications in an altered form consistent
with the following:

(1) Alteration includes, but is not limited to, crushing
tablets, cutting tablets in half, opening capsules, mixing pow-

WSR 04-11-116

dered medications with foods or liquids, or mixing tablets or
capsules with foods or liquids.

(2) Residents must be aware that the medication is being
altered or added to their food.

(3) A pharmacist or other practitioner practicing within
their scope of practice must determine that it is safe to alter a
medication.

(4) If the medication is altered, documentation of the
appropriateness of the alteration must be on the prescription
container, or in the resident's record.

(5) Alteration of medications for self-administration
with assistance is provided in accordance with chapter 246-
888 WAC.

NEW SECTION

WAC 388-78A-2260 Storing, securing, and account-
ing for medications. (1) The boarding home must secure
medications for residents who are not capable of safely stor-
ing their own medications.

(2) The boarding home must ensure all medications
under the boarding home's control are properly stored:

(a) In containers with pharmacist-prepared label or orig-
inal manufacturer's label;

(b) Together for each resident and physically separated
from other residents' medications;

(c) Separate from food or toxic chemicals;

(d) In a locked compartment that is accessible only to
designated responsible staff persons or appropriate resident;
and

(e) In environments recommended on the medication
label.

NEW SECTION

WAC 388-78A-2270 Resident controlled medica-
tions. (1) The boarding home must ensure all medications are
stored in a manner that prevents each resident from gaining
access to another resident's medications.

(2) The boarding home must allow residents who are
assessed to be capable of self-administration or self-adminis-
tration with assistance to control and secure the medications
they self-administer or are self-administered with assistance.

NEW SECTION

WAC 388-78A-2280 Medication organizers. (1) The
boarding home must ensure no staff person other than a nurse
fills medication organizers for residents. A nurse may fill a
medication organizer for a resident only when:

(a) The resident understands the use of the medications
that have been prescribed for him or her; and

(b) The resident is totally independent with self-adminis-
tration of medications when using a medication organizer,
except for the physical assistance required to fill the medica-
tion organizer, or the resident can safely direct others to
administer his or her medications; and

(c) Staff persons have no further responsibility for:

(i) Storing the resident's medication; or

(ii) Providing any additional medication assistance to the
resident beyond filling the medication organizer; or
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(iii) Providing medication administration services to the
resident.

(d) The medication organizer carries a label that clearly
identifies:

(i) The name of the resident;

(ii) The name of the medications in the organizer; and

(iii) The frequency of the dosage.

(2) Consistent with subsections (1) and (3) of this sec-
tion, the boarding home must not use a medication organizer
for a resident, filled by anyone other than a licensed phat-
macy, any time the boarding home is:

(a) Involved in storing the resident's medications;

(b) Providing medication assistance to the resident; or

(¢) Providing medication administration services to the
resident.

(3) A resident may use a medication organizer only when
he or she stores and secures the medication organizer and is
capable of either:

(a) Independently self-administering his or her own
medications contained in the medication organizer; or

(b) Safely directing others to administer his or her medi-
cations contained in the medication organizer.

NEW SECTION

WAC 388-78A-2290 Family assistance with medica-
tions and treatments. (1) A boarding home may permit a
resident’s family member to administer medications or treat-
ments or to provide medication or treatment assistance,
including obtaining medications or treatment supplies, to the
resident.

(2) The boarding home must disclose to the department,
residents, the residents’ legal representatives, if any, and if
not the residents’ representative if any, and to interested con-
sumers upon request, information describing whether the
boarding home permits such family administration or assis-
tance and, if so, the extent of any limitations or conditions.

(3) If the boarding home allows family assistance with or
administration of medications and treatments, and the resi-
dent and a family member(s) agree a family member will pro-
vide medication or treatment assistance, or medication or
treatment administration to the resident, the boarding home
must request that the family member submit to the boarding
home a written plan for such assistance or administration that
includes at a minimum:

(a) By name, the family member who will provide the
medication or treatment assistance or administration;

(b) A description of the medication or treatment assis-
tance or administration that the family member will provide,
to be referred to as the primary plan;

() An alternate plan if the family member is unable to
fulfill his or her duties as specified in the primary plan;

(d) An emergency contact person and telephone number
if the boarding home observes changes in the resident's over-
all functioning or condition that may relate to the medication
or treatment plan; and

(e) Other information determined necessary by the
boarding home.

(4) The plan for family assistance with medications or
treatments must be signed and dated by:
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(a) The resident, if able;

(b) The resident's representative, if any;

(c) The resident's family member responsible for imple-
menting the plan; and _

(d) A representative of the boarding home authorized by
the boarding home to sign on its behalf.

(5) The boarding home may, through policy or proce-
dure, require the resident's family member to immediately
notify the boarding home of any changes in the medication or
treatment plans for family assistance or administration.

(6) The boarding home must require that whenever a res-
ident's family provides medication assistance or medication
administration services, the resident's significant medications
remain on the boarding home premises whenever the resident
is on the boarding home premises.

(7) The boarding home's duty of care shall be limited to:
Observation of the resident for changes in overall functioning
consistent with RCW 18.20.280; notification to the person or
persons identified in RCW 70.129.030 when there are
observed changes in the resident's overall functioning or con-
dition, or when the boarding home is aware that both the pri-
mary and alternate plan are not implemented; and appropri-
ately responding to obtain needed assistance when there are
observable or reported changes in the resident's physical or
mental functioning.

Food

NEW SECTION

WAC 388-78A-2300 Food and nutrition services. (1)
The boarding home must: v

(a) Provide a minimum of three meals a day:

(i) At regular intervals;

(ii) With no more than fourteen hours between the
evening meal and breakfast, unless the boarding home pro-
vides a nutritious snack between the evening meal and break-
fast.

(b) Provide sufficient time and staff support for residents
to consume meals;

(c) Ensure all menus:

(i) Are written at least one week in advance and deliv-
ered to residents' rooms or posted where residents can see
them, except as specified in (f) of this subsection;

(i) Indicate the date, day of week, month and year;

(iii) Include all food and snacks served that contribute to
nutritional requirements;

(iv) Are retained at least six months;

(v) Provide a variety of foods; and

(vi) Are not repeated for at least three weeks, except that
breakfast menus in boarding homes that provide a variety of
daily choices of hot and cold foods are not required to have a
minimum three-week cycle.

(d) Prepare on-site, or provide through a contract with a
food service establishment located in the vicinity and that
meets the requirements of chapter 246-215 WAC, palatable,
attractively served meals and nourishments that meet the cur-
rent recommended dietary allowances established by the
Food and Nutrition Board, National Research Council,
adjusted for:
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(i) Age, gender and activities, unless medically contrain-
dicated; and

(ii) Individual preferences to the extent reasonably possi-
ble.

(e) Substitute foods, when changes in the current day's
menu are necessary, of equal nutrient value and record
changes on the original menu;

(f) Make available and known to residents alternate
choices in entrees for midday and evening meals that are of
comparable quality and nutritional value. The boarding
home is not required to post alternate choices in entrees on
the menu one week in advance, but must record on the menus
the alternate choices in entrees that are served;

(g) Develop, make known to residents, and implement a
process for residents to express their views and comment on
the food services; and

(h) Maintain a dining area or areas approved by the
department with a seating capacity for fifty percent or more
of the residents per meal setting, or ten square feet times the
licensed resident bed capacity, whichever is greater.

(2) The boarding home must plan in writing, prepare on-
site or provide through a contract with a food service estab-
lishment located in the vicinity that meets the requirements of
chapter 246-215 WAC, and serve to each resident as ordered:

(a) Prescribe general low sodium, general diabetic, and
mechanical soft food diets according to a diet manual. The
boarding home must ensure the diet manual is:

(i) Available to and used by staff persons responsible for
food preparation;

(ii) Approved by a dietitian; and

(iii) Reviewed and updated as necessary or at least every
five years.

(b) Prescribed nutrient concentrates and supplements
when prescribed in writing by a health care practitioner.

(3) The boarding home may provide to a resident at his
or her request and as agreed upon in the resident's negotiated
service agreement, nonprescribed:

(a) Modified or therapeutic diets;

(b) Nutritional concentrates or supplements.

(4) The boarding home must manage food, and maintain
any on-site food service facilities in compliance with chapter
246-215 WAC, Food service sanitation, except in boarding
homes licensed for sixteen or fewer beds, may use domestic
or home-type kitchen appliances, provided that:

(a) If a home-type mechanical dishwasher was installed
before September 1, 2004, the boarding home must:

(i) Operate it according to manufacturer directions; and

(ii) Ensure the dishwasher is supplied with water heated
to 155°F or more.

(b) If a home-type mechanical dishwasher is installed
after September 1, 2004, the boarding home must ensure the
dishwasher has:

(i) A high temperature final rinse water at a minimum of
180°F measured by the gauge;

(ii) A high temperature final rinse resulting in a mini-
mum of 160°F measured at the surface of the utensil;

(iii) A continuous supply of water heated to 155°F
throughout its operating cycle; or

(iv) An automatically dispensed approved concentration
of chemical sanitizer as described in 21 C.F.R. Part 178.
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(5) The boarding home must ensure employees working
as food service workers obtain a food worker card according
to chapter 246-217 WAC.

(6) The boarding home must ensure a resident obtains a
food worker card according to chapter 246-217 WAC when-
ever:

(a) The resident is routinely or regularly involved in the
preparation of food to be served to other residents;

(b) The resident is paid for helping to prepare food; or

(c) The resident is preparing food to be served to other
residents as part of an employment-training program.

Intermittent Nursing Services and
Resident-Arranged Services

NEW SECTION

WAC 388-78A-2310 Intermittent nursing services.
(1) The boarding home is not required to provide intermittent
nursing services.

(2) The boarding home may choose to provide any of the
following intermittent nursing services through appropriately
licensed and credentialed staff; however, the facility may or
may not need to provide additional intermittent nursing ser-
vices to comply with the reasonable accommodation require-
ments in federal or state law:

(a) Medication administration;

(b) Administration of health treatments;

(c) Diabetic management;

(d) Nonroutine ostomy care;

(e) Tube feeding; and

(f) Nurse delegation consistent with chapter 18.79 RCW.

(3) The boarding home must clarify on the disclosure
form any limitations, additional services, or conditions that
may apply under this section.

(4) In providing intermittent nursing services, the board-
ing home must observe the resident for changes in overall
functioning and respond appropriately when there are observ-
able or reported changes in the resident's physical, mental or
emotional functioning.

(5) The boarding home may provide intermittent nursing
services to the extent permitted by RCW 18.20.160.

NEW SECTION

WAC 388-78A-2320 Intermittent nursing services
systems. (1) When a boarding home provides nursing ser-
vices to any resident, either directly or indirectly, the board-
ing home must develop and implement systems that support
and promote the safe practice of nursing in accordance with
chapters 18.79 RCW and 246-840 WAC.

(2) The boarding home providing nursing services, elther
directly or indirectly, must ensure that the nursing services
systems include:

(a) Nursing services supervision;

(b) Nurse delegation, if provided;

(¢) Initial and on-going assessments of the nursing needs
of each resident;
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(d) Development and necessary amendments to the nurs-
ing component of the negotiated service agreement of each
resident;

(e) Implementation of the nursing component of each
resident’s negotiated service agreement; and

(f) Availability of the supervisor, in person, by pager, or.
by telephone, to respond to residents' needs on the boarding

home premises as necessary.

(3) The boarding home must ensure that all nursing ser-
vices, including nursing supervision and nurse delegation, are
provided in accordance with applicable statutes and rules,
including, but not limited to:

(a) Chapter 18,79 RCW, Nursing care;

(b) Chapter 18.88A RCW, Nursing assistants;

(c) Chapter 246-840 WAC, Practical and registered nurs-
ing;

(d) Chapter 246-841 WAC, Nursing assistants; and

(e) Chapter 246-888 WAC, Medication assistance.

NEW SECTION

WAC 388-78A-2330 Tube feeding. (1) The boarding
home must provide nursing services to develop and imple-
ment the nursing component of the negotiated service agree-
ment, administer feedings and necessary medications, and
provide routine care of the tube insertion site whenever any
resident requiring tube feeding is not able to:

(a) Independently and safely manage:

(i) Maintenance of the tube insertion site;

(ii) Necessary medication administration through the
tube; and

(iii) Feeding administration through the tube.

(b) Arrange for an outside resource to provide:

(i) Maintenance of the tube insertion site;

(ii) Necessary medication administration through the
tube; and

(iii) Feeding administration through the tube.

(2) The boarding home is not required to provide nursing
services to a resident simply because the resident requires
tube feeding if the resident can either independently manage
or arrange for an outside resource to perform the tasks speci-
fied in subsection (1)(a) and (b) of this section.

NEW SECTION

WAC 388-78A-2340 Resident-arranged services. (1)
The boarding home must allow a resident to arrange to
receive on-site care and services from:

(a) A practitioner, licensed under Title 18 RCW regulat-
ing health care professions; and

(b) A home health, hospice, or home care agency
licensed under chapter 70.127 RCW.

(2) The boarding home may permit the resident or the
resident's legal representative, if any, to independently
arrange for other persons to provide on-site care and services
to the resident.

(3) The boarding home is not required to supervise the
activities of a person providing care or services to a resident
when the resident or resident's representative has indepen-
dently arranged for or contracted with the person.
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(4) The boarding home may establish policies and proce-
dures that describe reasonable limitations, conditions, or
requirements that must be met prior to an outs1de service pro-
vider being allowed on-site.

(5) When the resident or the resident's representative, if
any, independently arranges for outside services under sub-
section (1) of this section, the boarding home's duty of care,
and any negligence that may be attributed thereto, shall be
limited to: The responsibilities described under subsection
(3) of this section, excluding supervising the activities of the
outside service provider; observation of the resident for
changes in overall functioning, consistent with RCW 18.20.-
280; notification to the person or persons identified in RCW
70.129.030 when there are observed changes in the resident's
overall functioning or condition; and appropriately respond-
ing to obtain needed assistance when there are observable or
reported changes in the resident's physical or mental func-
tioning.

(6) When information sharing is authorized by the resi-
dent or the resident's legal representative, the licensee shall
request such information and integrate relevant information
from the outside services provider into the resident's negoti-
ated service agreement, only to the extent such information is
actually shared with the licensee.

SECTION

WAC 388-78A-2350 Coordination of health care ser-
vices. (1) The boarding home must coordinate services with
external health care providers to meet the residents' needs,
consistent with the resident's negotiated service agreement.

(2) The boarding home must develop, implement and
inform residents of the boarding home's policies regarding
how the boarding home interacts with external health care
providers, including:

(a) The conditions under which health care information
regarding a resident will be shared with external health care
providers, consistent with chapter 70.02 RCW; and

(b) How residents' rights to privacy will be protected,
including provisions for residents to authorize the release of
health care information.

(3) The boarding home may disclose health care infor-
mation about a resident to external health care providers
without the resident's authorization if the conditions in RCW
70.02.050 are met.

(4) If the conditions in RCW 70.02.050 are not met, the
boarding home must request, but may not require, a resident
to authorize the boarding home and the external health care
provider to share the resident's health care information when:

(a) The boarding home becomes aware that a resident is
receiving health care services from a source other than the
boarding home; and

(b) The resident has not previously authorized the board-
ing home to release health care information to an external
health care provider.

- (5) When a resident authorizes the release of health care
information or resident authorization is not required under
RCW 70.02.050, the boarding home must contact the exter-
nal health care provider and coordinate services.
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(6) When authorizations to release health care informa-
tion are not obtained, or when an external health care pro-
vider is unresponsive to the boarding home's efforts to coor-
dinate services, the boarding home must:

(a) Document the boarding home's actions to coordinate
services;

(b) Provide notice to the resident of the risks of not
allowing the boarding home to coordinate care with the exter-
nal provider; and

(c) Address known associated risks in the resident's
negotiated service agreement.

(7) When coordinating care or services, the boarding
home must:

(a) Integrate relevant information from the external pro-
vider into the resident's preadmission assessment and reas-
sessment, and when appropriate, negotiated service agree-
ment; and

(b) Respond appropriately when there are observable or
reported changes in the resident's physical, mental, or emo-
tional functioning.

Service Delivery and Monitoring

Adult Day Care

NEW SECTION

WAC 388-78A-2360 Adult day care. (1) The boarding
home may, but is not required to, provide an adult day care
program for nonresidents.

(2) If adult day care is provided, the boarding home
must:

(a) Ensure each adult day care client receives appropriate
supervision and agreed upon care and services during the
time spent in the day care program;

(b) Ensure the care and services provided to adult day
care clients do not compromise the care and services pro-
vided to boarding home residents;

(c) Ensure the total number of residents plus adult day
care clients does not exceed the boarding home's maximum
facility capacity;

(d) Only accept adult day care clients who are appropri-
ate for boarding homie care and services, consistent with
WAC 388-78A-2050;

(e) Provide sufficient furniture for the comfort of day
care adults, in addition to furniture provided for residents;

(f) Notify appropriate individuals specified in the client's
record and consistent with WAC 388-78A-2660 when there
is a significant change in the condition of an adult day care
client;

(g) Investigate and document incidents and accidents
involving adult day care clients consistent with WAC 388-
T8A-2720;

(h) Maintain a separate register of adult day care clients;
and

(i) Maintain a resident record for each adult day care cli-
ent.
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Dementia Care

NEW SECTION

WAC 388-78A-2370 Dementia care. (1) The boarding
home must, to the fullest extent reasonably possible, obtain
for each resident who has symptoms consistent with demen-
tia as assessed per WAC 388-78A-2090(7):

(a) Information regarding the resident's significant life
experiences, including:

(i) Family members or other significant relationships;

(ii) Education and training;

(iii) Employment and career experiences;

(iv) Religious or spiritual preferences;

(v) Familiar roles or sources of pride and pleasure.

(b) Information regarding the resident's ability or inabil-
ity to:

(i) Articulate his or her personal needs; and

(ii) Initiate activity.

(c) Information regarding any patterns of resident behav-
ior that express the resident's needs or concerns that the resi-
dent is not able to verbalize. Examples of such behaviors
include, but are not limited to:

(i) Agitation;

(ii) Wandering;

(iii) Resistance to care;

(iv) Social isolation; and

(v) Aggression.

(2) The boarding home, in consultation with the resi-
dent's family or others familiar with the resident, must evalu-
ate the significance and implications of the information
obtained per subsection (1) of this section and integrate
appropriate aspects into an individualized negotiated service
agreement for the resident.

NEW SECTION

WAC 388-78A-2380 Restricted egress. A boarding
home must ensure all of the following conditions are present
before moving residents into units or buildings with exits that
may restrict a resident's egress:

(1) Each resident, or a person authorized under RCW
7.70.065 to provide consent on behalf of the resident, con-
sents to living in such unit or building.

(2) Each resident assessed as being cognitively and phys-
ically able to safely leave the boarding home is able to do so
independently without restriction.

(3) Each resident, assessed as being cognitively able to
safely leave the boarding home but has physical challenges
that make exiting difficult, is able to leave the boarding home
when the resident desires and in a manner consistent with the
resident’s negotiated service agreement.

(4) Each resident who is assessed as being unsafe to
leave the boarding home unescorted is able to leave the
boarding home consistent with his or her negotiated service
agreement.

(5) Areas from which egress is restricted are equipped
throughout with an approved automatic fire detection system
and automatic fire sprinkler system electrically intercon-
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nected with a fire alarm system that transmits an alarm off
site to a twenty-four hour monitoring station.

(6) Installation of special egress control devices in all
proposed construction issued a project number by construc-
tion review services on or after September 1, 2004, must con-
form to standards adopted by the state building code council.

(7) Installation of special egress control devices in all
construction issued a project number by construction review
services prior to September 1, 2004, must conform to the fol-
lowing:

(a) The egress control device must automatically deacti-
vate upon activation of either the sprinkler system or the
smoke detection system.

(b) The egress control device must automatically deacti-
vate upon loss of electrical power to any one of the following:

(i) The egress control device itself;

(ii) The smoke detection system; or

(iii) The means of egress illumination.

(c) The egress control device must be capable of being
deactivated by a signal from a switch located in an approved
location.

(d) An imreversible process which will deactivate the
egress control device must be initiated whenever a manual
force of not more than fifteen pounds is applied for two sec-
onds to the panic bar or other door-latching hardware. The
egress control device must deactivate within an approved
time period not to exceed a total of fifteen seconds. The time
delay must not be field adjustable.

(e) Actuation of the panic bar or other door-latching
hardware must activate an audible signal at the door.

(f) The unlatching must not require more than one oper-
ation.

(g) A sign must be provided on the door located above
and within twelve inches of the panic bar or other door-latch-
ing hardware reading:

"Keep pushing. The door will open in fifteen seconds.
Alarm will sound.”

The sign lettering must be at least one inch in height and
must have a stroke of not less than one-eighth inch.

(h) Regardless of the means of deactivation, relocking of
the egress control device must be by manual means only at
the door.

(8) The boarding home must have a system in place to
inform and permit visitors, staff persons and appropriate res-
idents how they can exit without sounding the alarm.

(9) Units or buildings from which egress is restricted are
equipped with a secured outdoor space for walking which:

(a) Is accessible to residents without staff assistance;

(b) Is surrounded by walls or fences at least seventy-two
inches high;

(c) Has areas protected from direct sunshine and rain
throughout the day;

(d) Has walking surfaces that are firm, stable, slip-resis-
tant and free from abrupt changes and are suitable for individ-
uals using wheelchairs and walkers; and

(e) Has suitable outdoor furniture.
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Resident Records

NEW SECTION

WAC 388-78A-2390 Resident records. The boarding
home must maintain adequate records concerning residents to
enable the boarding home:

(1) To effectively provide the care and services agreed
upon with the resident; and

(2) To respond appropriately in emergency situations.

NEW SECTION

WAC 388-78A-2400 Protection of resident records.
The boarding home must:

(1) Maintain a systematic and secure method of identify-
ing and filing resident records for easy access;

(2) Maintain resident records and preserve their confi-
dentiality in accordance with applicable state and federal stat-
utes and rules, including chapters 70.02 and 70.129 RCW;

(3) Allow authorized representatives of the department
and other authorized regulatory agencies access to resident
records;

(4) Provide any resident or other individual or organiza-
tion access to resident records upon written consent of the
resident or the resident's representative, unless state or fed-
eral law provide for broader access;

(5) Allow authorized agents, such as a management
company, to use resident records solely for the purpose of
providing care and services to residents and ensure that
agents do not disclose such records except in a manner con-
sistent with law; and

(6) Maintain ownership and control of resident records,
except that resident records may be transferred to a subse-
quent person licensed by the department to operate the board-
ing home.

NEW SECTION

WAC 388-78A-2410 Content of resident records. The
boarding home must organize and maintain resident records
in a format that the boarding home determines to be useful
and functional for the boarding home to effectively provide
care and services to each resident. Active resident records
must include the following:

(1) Resident identifying information, including resi-
dent's:

(a) Name;

(b) Birth date;

(c) Move-in date; and

(d) Sleeping room identification.

(2) Current name, address, and telephone number of:

(a) Resident's primary health care provider;

(b) Resident's representative, if the resident has one;

(c) Individual(s) to contact in case of emergency, illness
or death; and

(d) Family members or others, if any, the resident
requests to be involved in the development or delivery of ser-
vices for the resident.

(3) Resident's written acknowledgment of receipt of:
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(a) Required disclosure information prior to moving into
the boarding home, and relevant updates; and

(b) Long-term care resident rights per RCW 70.129.030.

(4) The resident’s assessment and reassessment informa-
tion.

(5) Clinical information such as admission weight,
height, blood pressure, temperature, blood sugar and other
laboratory tests required by the negotiated service agreement.

(6) The resident's negotiated service agreement consis-
tent with WAC 388-78A-2140.

(7) Any orders for medications, treatments, and modified
or therapeutic diets, including any directions for addressing a
resident’s refusal of medications, treatments, and prescribed
diets.

(8) Medical and nursing services provided by the board-
ing home for a resident, including:

(a) A record of providing medication assistance and
medication administration, which contains:

(i) The medication name, dose, and route of administra-
tion;

(ii) The time and date of any medication assistance or
administration;

(iii) The signature.or initials of the person providing any
medication assistance or administration; and

(iv) Documentation of a resident choosing to not take his
or her medications.

(b) A record of any nursing treatments, including the sig-
nature or initials of the person providing them.

(9) Documentation consistent with WAC 388-78A-2120
Monitoring resident well-being. .

(10) Staff interventions or responses to subsection (9) of
this section, including any modifications made to the resi-
dent's negotiated service agreement.

(11) Notices of and reasons for relocation as specified in
RCW 70.129.110.

(12) The individuals who were notified of a significant
change in the resident's condition and the time and date of the
notification.

(13) When available, a copy of any legal documents in
which:

(a) The resident has appointed another individual to
make his or her health care, financial, or other decisions;

(b) The resident has created an advance directive or other
legal document that establishes a surrogate decision maker in
the future and/or provides directions to health care providers;
and

(c) A court has established guardianship on behalf of the
resident.

W SECTION

WAC 388-78A-2420 Record retention. (1) The board-
ing home must maintain on the boarding home premises in a
resident's active record(s) all relevant information and docu-
mentation necessary for meeting a resident's current assessed
needs.

(2) The boarding home may remove outdated informa-
tion from the resident's active records that is no longer signif-
icant or relevant to the resident’s current assessed service and
care needs, and maintain it in an inactive record that must
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remain on the boarding home premises as long as the resident
remains in the boarding home.

(3) The boarding home must maintain all documentation
filed in a closed resident record, on the boarding home pre-
mises for six months after the date the resident leaves the
boarding home and on the boarding home premises or
another location for five years after the date the resident
leaves the boarding home.

(4) All active, inactive, and closed resident records must
be available for review by department staff and other autho-
rized persons.

(5) If a boarding home ceases to operate as a licensed
boarding home, the most recent licensee must make arrange-
ments to ensure that the former residents’ records are retained
according to the times specified in this section and are avail-
able for review by department staff and other authorized indi-
viduals.

NEW SECTION

WAC 388-78A-2430 Resident review of records. (1)
The boarding home must assemble all records pertaining to a
resident and make them available to a resident within twenty-
four hours of the resident's or the resident's representative's
request to review the resident's records per RCW 70.129.030.

(2) The boarding home must provide to the resident or
the resident's representative, photocopies of the records or
any portions of the records pertaining to the resident, within
two working days of the resident's or resident's representa-
tive's request for the records.

(a) For the purposes of this section, "working days"
means Monday through Friday, except for legal holidays.

(b) The boarding home may charge the resident or the
resident's representative a fee not to exceed twenty-five cents
per page for the cost of photocopying the resident's record.

NEW SECTION

WAC 388-78A-2440 Resident register. (1) The board-
ing home must maintain in the boarding home a single cur-
rent roster of all boarding home residents, their roommates
and identification of the rooms in which such persons reside
or sleep.

(2) The boarding home must make this roster immedi-
ately available to:

(a) Authorized department staff;

(b) Representatives of the long-term care ombudsman's
office; and

(c) Representatives of the Washington state fire protec-
tion bureau when conducting fire safety inspections.

(3) The boarding home must maintain a readily available
permanent, current book, computer file, or register with
entries in ink or typewritten, of all former boarding home res-
idents within the past five years, including:

(a) Date of moving in;

(b) Full name;

(c) Date of birth;

(d) Date of moving out;

(e) Reason for moving out; and

(f) New address if known.
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ADMINISTRATION

Staff

NEW SECTION

WAC 388-78A-2450 Staff. (1) Each boarding home
must provide sufficient, trained staff persons to:

(a) Furnish the services and care needed by each resident
consistent with his or her negotiated service agreement;

(b) Maintain the boarding home free of safety hazards;
and

(c) Implement fire and disaster plans.

(2) The boarding home must:

(a) Develop and maintain written job descriptions for the
administrator and each staff position and provide each staff
person with a copy of his or her job description before or
upon the start of employment;

(b) Verify staff persons' work references prior to hiring;

(c) Verify prior to hiring that staff persons have the
required licenses, certification, registrations, or other creden-
tials for the position, and that such licenses, certifications,
registrations, and credentials are current and in good stand-
ing;

(d) Document and retain for twelve weeks, weekly staff-
ing schedules, as planned and worked;

(e) Ensure all resident care and services are provided
only by staff persons who have the training, credentials,
experience and other qualifications necessary to provide the
care and services;

(f) Ensure at least one caregiver, who is eighteen years of
age or older and has current cardiopulmonary resuscitation
and first-aid cards, is present and available to assist residents
at all times:

(i) When one or more residents are present on the board-
ing home premises;

(ii) During boarding home activities off of the boarding
home premises; and

(iii) When staff persons transport a resident.

(g) Ensure caregiver provides on-site supervision of any
resident voluntarily providing services for the boarding
home;

(h) Provide staff orientation and appropriate training for
expected duties, including:

(i) Organization of boarding home;

(ii) Physical boarding home layout;

(iii) Specific duties and responsibilities;

(iv) How to report resident abuse and neglect consistent
with chapter 74.34 RCW and boarding home policies and
procedures;

(v) Policies, procedures, and equipment necessary to
perform duties;

(vi) Needs and service preferences identified in the nego-
tiated service agreements of residents with whom the staff
persons will be working; and

(vii) Resident rights, including without limitation, those
specified in chapter 70.129 RCW.

(i) Develop and implement a process to ensure caregiv-
ers:
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(i) Acquire the necessary information from the pread-
mission assessment, on-going assessment and negotiated ser-
vice agreement relevant to providing services to each resident
with whom the caregiver works;

(ii) Are informed of changes in the negotiated service
agreement of each resident with whom the caregiver works;
and

(iii) Are given an opportunity to provide information to
responsible staff regarding the resident when assessments
and negotiated service agreements are updated for each resi-
dent with whom the caregiver works.

(j) Ensure all caregivers have access to resident records
relevant to effectively providing care and services to the res-
ident.

(3) The boarding home must:

(a) Ensure that staff persons meet the training require-
ments specified in chapter 388-112 WAC;

(b) Protect all residents by ensuring any staff person sus-
pected or accused of abuse does not have access to any resi-
dent until the boarding home investigates and takes action to
ensure resident safety;

(c) Not interfere with the investigation of a complaint,
coerce a resident or staff person regarding cooperating with a
complaint investigation, or conceal or destroy evidence of
alleged improprieties occurring within the boarding home;

(d) Prohibit staff persons from being directly employed
by a resident or a resident's family during the hours the staff
person is working for the boarding home;

(e) Maintain the following documentation on the board-
ing home premises, during employment, and at least two
years following termination of employment:

(i) Staff orientation and training pertinent to duties,
including, but not limited to:

(A) Training required by chapter 388-112 WAC, includ-
ing as appropriate for each staff person, orientation, basic
training or modified basic training, specialty training, nurse
delegation core training, and continuing education;

(B) Cardiopulmonary resuscitation;

(C) First aid; and

(D) HIV/AIDS training.

(ii) Criminal history disclosure and background checks
as required in WAC 388-78A-2470; and

(iii) Documentation of contacting work references and
professional licensing and certification boards as required by
subsection (1) of this section.

(4) The boarding home is not required to keep on the
boarding home premises, staff records that are unrelated to
staff performance of duties. Such records include, but are not
limited to, pay records, and health and insurance benefits for
staff.

NEW SECTION

WAC 388-78A-2460 Quality assurance committee.
(1) To ensure the proper delivery of services and the mainte-
nance and improvement in quality of care through self-
review, any boarding home licensed under this chapter may
maintain a quality assurance committee that, at a minimum,
includes:
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(a) A licensed registered nurse under chapter 18.79
RCW;
(b) The administrator; and

home.
(2) When established, the quality assurance committee

shall meet at least quarterly to identify issues that may.
adversely affect quality of care and services to residents and -

to develop and implement plans of action to correct identified
quality concerns or deficiencies in the quality of care pro-
vided to residents.

(3) To promote quality of care through self-review with-
out the fear of reprisal, and to enhance the objectivity of the
review process, the department shall not require, and the
long-term care ombudsman program shall not request, disclo-
sure of any quality assurance committee records or reports,
unless the disclosure is related to the committee's compliance
with this section, if:

(a) The records or reports are not maintained pursuant to
statutory or regulatory mandate; and

(b) The records or reports are created for and collected
and maintained by the committee.

(4) If the boarding home refuses to release records or

reports that would otherwise be protected under this section, -

the department may then request only that information that is
necessary to determine whether the boarding home has a
quality assurance committee and to determine that it is oper-
ating in compliance with this section. However, if the board-
ing home offers the department documents generated by, or
for, the quality assurance committee as evidence of compli-
ance with boarding home requirements, the documents are
not protected as quality assurance committee documents
when in the possession of the department.

(5) Good faith attempts by the committee to identify and
correct quality deficiencies shall not be used as a basis for
sanctions.

(6) Any records that are created for and collected and
maintained by the quality assurance committee shall not be
discoverable or admitted into evidence in a civil action
brought against a boarding home.

(7) Notwithstanding any records created for the quality
assurance commiftee, the facility shall fully set forth in the
resident's records, available to the resident, the department,
and others as permitted by law, the facts concerning any inci-
dent of injury or loss to the resident, the steps taken by the
facility to address the resident’s needs, and the resident out-
come.

NEW SECTION

WAC 388-78A-2470 Criminal history background
checks. (1) The boarding home must:

(a) Ensure any nonresident individual having unsuper-
vised access to residents has a criminal history background
check. :

(b) Not hire or retain, directly or by contract, any indi-
vidual having unsupervised access to residents, except as pro-
vided in RCW 43.43.842 and (i) of this subsection, if that
individual has been:

(c) Three other members from the staff of the boarding
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(i) Convicted of a crime against persons as defined in
RCW 43.43.830;

(ii) Convicted of a crime relating to financial exploita-
tion as defined in RCW 43.43.830;

(iii) Found in any disciplinary board final decision to
have abused a vulnerable adult under RCW 43.43.830;

» (iv) The subject in a protective proceeding under chapter
- 7434RCW; -, - ' o -

(v) Convicted of criminal mistreatment; or
* (vi) Found by the department to have abused, neglected,
or exploited a vulnerable person in any matter in which an
administrative hearing due process right is offered and the
finding is upheld through the hearing process or the individ-
val failed to timely appeal the finding.

(c) Inform each individual identified below who is asso-
ciated with the boarding home and who will have unsuper-
vised access to residents in the boarding home, of the require-
ment for a criminal history background check:

(i) Employees;

(ii) Managers;

(iii) Volunteers who are not residents;

(iv) Contractors;

(v) Resident arranged contractors;

(vi) Students; and

(vii) Any other nonresident individuals associated with
the boarding home having unsupervised access to residents.

(d) Require the individuals identified in (c) of this sub-
section to complete and sign a DSHS background authoriza-
tion form prior to the individual having unsupervised access
to residents;

(€) Submit all criminal history background check autho-
rization forms to the department's:

(i) Aging and disability services administration with the
initial application for licensure; and

(ii) Background check central unit every two years for
each individual identified in (c) of this subsection. A back-
ground check result is only valid for two years from the date
it is conducted, at which point a new criminal history back-
ground check must be conducted.

(f) Except as provided in (i) of this subsection, not hire
an individual who may have unsupervised access to residents
prior to receiving favorable results of the background check;

(g) Verbally inform the named individual of his/her indi-
vidual background check results and offer to provide him or
her a copy of the background check results within ten days of
receipt;

(h) Ensure that all disclosure statements and background
check results are:

(i) Maintained on-site in a confidential and secure man-
ner;

(ii) Used for employment purposes only;

(iii) Not disclosed to any individual except:

(A) The individual named on the background check
result;

(B) Authorized state and federal employees;

(C) The Washington state patrol auditor; and

(D) As otherwise authorized in chapter 43.43 RCW.

(iv) Retained and available for department review: -

(A) During the individual's employment or association
with a facility; and
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(B) At least two years following termination of employ-
ment or association with a facility.

(i) The boarding home may conditionally employ, con-
tract with, accept as a volunteer or associate, an individual
having unsupervised access to residents pending a back-
ground inquiry, provided the boarding home:

(i) Obtains a criminal history background check authori-
zation form from the individual prior to the individual begin-
ning to work or perform volunteer activities; and

(ii) Submits the criminal history background check
authorization form to the department no later than one busi-
ness day after the individual started working or volunteer
activity.

(2) The department may require the boarding home or
any other individual associated with the boarding home who
has unsupervised access to residents to complete additional
disclosure statements or background inquiries if the depart-
ment has reason to believe that offenses specified under
RCW 43.43.830 have occurred since completion of the previ-
ous disclosure statement or background inquiry.

NEW SECTION

WAC 388-78A-2480 TB tests. (1) The boarding home
must ensure each staff person is screened for tuberculosis, as
follows:

(a) A staff person must have a baseline two-step skin test
initiated within three days of being hired unless the staff per-
son meets the requirements in (b) or (c) of this subsection.
The skin tests must be:

(i) Given no less than one and no more than three weeks
apart;

(ii) By intradermal (Mantoux) administration of purified
protein derivative (PPD);

(iii) Read between forty-eight and seventy-two hours
following administration, by trained personnel; and

(iv) Recorded in millimeters of induration.

(b) A staff person needs to have only a one-step skin test
within three days of being hired if:

(i) There is documented history of a negative result from
previous two-step testing; or

(ii) There was a documented negative result from one-
step skin testing in the previous twelve months.

(c) A staff person does not need to be skin tested for
tuberculosis if he/she has:

(i) Documented history of a previous positive skin test
consisting of ten or more millimeters of induration; or

(ii) Documented evidence of adequate therapy for active
disease; or

(iii) Documented evidence of adequate preventive ther-
apy for infection.

(d) If a skin test results in a positive reaction, the board-
ing home must:

(i) Ensure that the staff person has a chest X ray within
seven days;

(ii) Report positive chest X rays to the appropriate public
health authority; and

(iii) Follow precautions ordered by a physician or public
health authority.

(2) The boarding home must:
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(2) Retain in the boarding home for the duration of the
staff person's employment, and at least two years following
termination of employment, records of:

(i) Tuberculin test results;

(ii) Reports of X-ray findings; and

(iii) Physician or public health official orders.

(b) Provide staff persons with a copy of the records spec-
ified in (a) of this subsection:

(i) During the time the staff person is employed in the
boarding home, limited to one copy per report; and

(ii) When requested by the staff person.

(3) The boarding home must ensure that caregivers car-
ing for a resident with suspected tuberculosis comply with
the WISHA standard for respiratory protection.

Specialized Training

NEW SECTION

WAC 388-78A-2490 Specialized training for devel-
opmental disabilities. The boarding home must provide car-
egivers with specialized training, consistent with chapter
388-112 WAC, to serve residents with developmental dis-
abilities, whenever at least one of the residents in the board-
ing home is:

(1) A person who meets the eligibility criteria for ser-
vices defined in chapter 388-825 WAC; or

(2) A person with a severe, chronic disability which is
attributable to cerebral palsy or epilepsy, or any other condi-
tion, other than mental illness, found to be closely related to
mental retardation which results in impairment of general
intellectual functioning or adaptive behavior similar to that of
a person with mental retardation, and requires treatment or
services similar to those required for these persons (i.e.,
autism), and:

(a) The condition was manifested before the person
reached eighteen;

(b) The condition is likely to continue indefinitely; and

(c) The condition results in substantial functional limita-
tions in three or more of the following areas of major life
activities:

(i) Self-care;

(ii) Understanding and use of language;

(iii) Learning;

(iv) Mobility;

(v) Self-direction; and

(vi) Capacity for independent living.

NEW SECTION

WAC 388-78A-2500 Specialized training for mental
illness. The boarding home must provide caregivers with spe-
cialized training, consistent with chapter 388-112 WAC, to
serve residents with mental illness, whenever at least one of
the residents in the boarding home is a person who has been
diagnosed with or treated for an Axis I or Axis II diagnosis,
as described in the Diagnostic and Statistical Manual of
Mental Disorders, Fourth Edition, Text Revision, and:

(1) Who has received the diagnosis or treatment within
the previous two years; and

1
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(2) Whose diagnosis was made by, or treatment provided
by, one of the following:

(a) A licensed physician;

(b) A mental health professional;

(c) A psychiatric advanced registered nurse practitioner;
or

(d) A licensed psychologist.

NEW SECTION

WAC 388-78A-2510 Specialized training for demen-
tia. The boarding home must provide caregivers with special-
ized training, consistent with chapter 388-112 WAC, to serve
residents with dementia, whenever at least one of the resi-
dents in the boarding home has symptoms consistent with
dementia as assessed per WAC 388-78A-2090(7).

Administrator

NEW SECTION

WAC 388-78A-2520 Administrator qualifications.
(1) The licensee must appoint an administrator who is at least
twenty-one years old and who is not a resident, and is quali-
fied to perform the administrator's duties specified in WAC
388-78A-2560.

(2) The licensee must only appoint as a boarding home
administrator an individual who meets at least one of the fol-
lowing qualifications listed in (a) through (f) of this subsec-
tion:

(a) The individual was actively employed as a boarding
home administrator and met existing qualifications on Sep-
tember 1, 2004;

(b) The individual holds a current Washington state nurs-
ing home administrator license in good standing;

(c) Prior to assuming duties as a boarding home adminis-
trator, the individual has met the qualifications listed in both
(c)(1) and (ii) of this subsection:

(i) Obtained certification of completing a recognized
administrator training course consisting of a minimum of
twenty-four hours of instruction or equivalent on-line train-
ing or certification of passing an administrator examination,
from or endorsed by a department-recognized national
accreditation health or personal care organization such as:

(A) The American Association of Homes and Services
for the Aging; or

(B) The American Health Care Association; or

(C) The Assisted Living Federation of America; or

(D) The National Association of Board of Examiners of
Long Term Care Administrators.

(ii) Three years paid experience:

(A) Providing direct care to vulnerable adults in a setting
licensed by a state agency for the care of vulnerable adults,
such as a nursing home, boarding home, or adult family
home, or a setting having a contract with a recognized social
service agency for the provision of care to vulnerable adults,
such as supported living; and/or

(B) Managing persons providing direct care to vulnera-
ble adults in a setting licensed by a state agency for the care
of vulnerable adults, such as a nursing home, boarding home,
or adult family home, or a setting having a contract with a
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recognized social service agency for the provision of care to
vulnerable adults, such as supported living.

(d) The individual holds an associate degree in a related
field of study such as health, social work, or business admin-
istration and meets the qualifications listed in either (d)(i), (ii)
or (iii) of this subsection:

(i) Obtains certification of completing a recognized
administrator training course consisting of a minimum of
twenty-four hours of instruction or equivalent on-line train-
ing, or certification of passing an administrator examination,
within six months of beginning duties as the administrator,
from or endorsed by a department-recognized national
accreditation health or personal care organization such as:

(A) The American Association of Homes and Services
for the Aging; or

(B) The American Health Care Association; or

(C) The Assisted Living Federation of America; or

(D) The National Association of Board of Examiners of
Long Term Care Administrators.

(ii) Has two years paid experience:

(A) Providing direct care to vulnerable adults in a setting
licensed by a state agency for the care of vulnerable adults,
such as a nursing home, boarding home, or adult family
home, or a setting having a contract with a recognized social
service agency for the provision of care to vulnerable adults,
such as supported living; and/or

(B) Managing persons providing direct care to vulnera-
ble adults in a setting licensed by a state agency for the care
of vulnerable adults, such as a nursing home, boarding home,
or adult family home, or a setting having a contract with a
recognized social service agency for the provision of care to
vulnerable adults, such as supported living.

(iii) Has completed a qualifying administrator training
program supervised by a qualified administrator according to
WAC 388-78A-2530.

(e) The individual holds a bachelor's degree in a related
field of study such as health, social work, or business admin-
istration and meets the qualifications listed in either (e)(i), (ii)
or (iii) of this subsection:

(i) Obtains certification of completing a recognized
administrator training course consisting of a minimum of
twenty-four hours of instruction or equivalent on-line train-
ing, or certification of passing an administrator examination,
within six months of beginning duties as the administrator,
from or endorsed by a department-recognized national
accreditation health or personal care organization such as:

(A) The American Association of Homes and Services
for the Aging; or

(B) The American Health Care Association; or

(C) The Assisted Living Federation of America; or

(D) The National Association of Board of Examiners of
Long Term Care Administrators.

(ii) Has one year paid experience:

(A) Providing direct care to vulnerable adults in a setting
licensed by a state agency for the care of vulnerable adults,
such as a nursing home, boarding home, or adult family
home, or a setting having a contract with a recognized social
service agency for the provision of care to vulnerable aduits,
such as supported living; and/or
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(B) Managing persons providing direct care to vulnera-
ble adults in a setting licensed by a state agency for the care
of vulnerable adults, such as a nursing home, boarding home,
or adult family home, or a setting having a contract with a
recognized social service agency for the provision of care to
vulnerable adults, such as supported living.

(iii) Has completed a qualifying administrator training
program supervised by a qualified administrator according to
WAC 388-78A-2530. '

(f) Prior to assuming duties as an administrator, the indi-
vidual has five years of paid experience:

(i) Providing direct care to vulnerable adults in a setting
licensed by a state agency for the care of vulnerable adults,
such as a nursing home, boarding home, or adult family
home, or a setting having a contract with a recognized social
service agency for the provision of care to vulnerable adults,
such as supported living; and/or

(ii) Managing persons providing direct care to vulnera-
ble adults in a setting licensed by a state agency for the care
of vulnerable adults, such as a nursing home, boarding home,
or adult family home, or a setting having a contract with a
recognized social service agency for the provision of care to
vulnerable adults, such as supported living.

NEW SECTION

WAC 388-78A-2530 Qualifying administrator train-
ing program, Before the licensee appoints an individual who
must have completed a qualifying administrator training pro-
gram in order to qualify as a boarding home administrator,
the licensee must verify the individual has completed the
training and obtain documentation from the individual that
the training program met the following requirements:

(1) The department was notified of the beginning date of
the administrator training program;

(2) The administrator training program was at least six
months in duration following notification of the department;

(3) Only training, supervision, and experience occurring
following notification of the department were credited to the
qualifying training;

(4) The supervising administrator met the qualifications
to be an administrator specified in WAC 388-78A-2510;

(5) The trainee was a full-time employee of a boarding
home and spent at least forty percent of his/her time for six
months of the training program performing administrative
duties customarily assigned to boarding home administrators
or included in the job description of the administrator for the
boarding home in which the training occurred;

(6) The supervising administrator was present on-site at
the boarding home during the time the trainee performed
administrator duties;

(7) The supervising administrator spent a minimum of
one hundred direct contact hours with the trainee during the
six months supervising and consulting with the trainee;

(8) Both the trainee and supervising administrator signed
documentation of the trainee's qualifying experience and the
supervising administrator's performance of required over-
sight duties; and
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(9) The individual completing the qualifying administra-
tor training program maintains the documentation of com-
pleting the program.

W SECTIO

WAC 388-78A-2540 Administrator training require-
ments. The licensee must ensure the boarding home adminis-
trator:

(1) Meets the training requirements of chapter 388-112
WAC,; and

(2) Completes department training of Washington state
statutes and administrative rules related to the operation of a
boarding home.

(a) The training must include, but is not limited to, an
overview of:

(i) Chapter 18.20 RCW, Boarding homes;

(ii) Chapter 43.43 RCW, Criminal history background
checks;

(iii) Chapter 74.34 RCW, Abuse of vulnerable adults;

(iv) Chapter 70.129 RCW, Long-term care resident
rights;

(v) Chapter 388-78A WAC, Boarding home licensing
rules; and

(vi) Chapter 388-112 WAC, Long-term care services
training.

(b) Individuals hired as boarding home administrators
after September 1, 2004, must complete department required
training within thirty days of assuming duties as a boarding
home administrator.

(c) Individuals employed as boarding home administra-
tors on September 1, 2004, must complete department
required training by November 1, 2004,

NEW SECTION

WAC 388-78A.2550 Administrator training docu-
mentation. The boarding home must maintain for depart-
ment review, documentation of the administrator completing:

(1) Training required per chapter 388-112 WAC, Long-
term care services training;

(2) Department training in an overview of Washington
state statutes and administrative rules related to the operation
of a boarding home;

(3) As applicable, certification from a department-recog-
nized national accreditation health or personal care organiza-
tion; and

(4) As applicable, the qualifying administrator-training
program.

NEW SECTION

WAC 388-78A-2560 Administrator responsibilities.
The licensee must ensure the administrator:

(1) Directs and supervises the overall twenty-four-hour-
per-day operation of the boarding home;

(2) Ensures residents receive adequate care and services
that meet the standards of this chapter;

(3) Is readily accessible to meet with residents;

(4) Complies with the boarding home's policies;
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(5) When the administrator is not available on the pre-

mises, either:
' (a) Is available by telephone or electronic pager; or

(b) Designates a person approved by the licensee to act
in place of the administrator. The designee must be:-

(1) Qualified by experience to assume designated duties;
and

(i1) Authorized to make necessary decisions and direct
operations of the boarding home during the administrator's
absence.

NEW SECTION

WAC 388-78A-2570 Notification of change in admin-
istrator. The licensee must notify the department in writing
within ten calendar days of the effective date of a change in
the boarding home administrator. The notice must include
the full name of the new administrator and the effective date
of the change.

NEW SECTION

WAC 388-78A-2580 Use of home health/home care.
If a boarding home licensee also has a home health or home
care license, the licensee may not provide care or services to
nonresident individuals living in independent living units on
the boarding home premises under the home health or home
care license if:

(1) The licensee assumes general responsibility for the
safety and well-being of the individual;

(2) The individual requiring such services is not able to
receive them in his or her own home and is required to move
to another room as a condition for receiving such services;

(3) The individual receiving such services is required to
receive them from the licensee as a condition for residing in
the building, and is not free to receive such services from any
appropriately licensed provider of his or her choice; or

(4) The licensee provides other care or services to the
individual, that falls under the jurisdiction of boarding home
licensing and this chapter.

Management Agreements

NEW SECTION

WAC 388-78A-2590 Management agreements. (1) If
the licensee uses a manager, the licensee must have a written
management agreement approved by the departmient that is
consistent with this section.

(2) The licensee may enter into a management agreement
only if the management agreement creates a principal/agent
relationship between the licensee and the manager.

(3) The licensee must ensure the manager acts in con-
formance with a department-approved management agree-
ment with the boarding home licensee.

(4) A licensee must not delegate the following to a man-
ager:

’ (a) The licensee's responsibility to ensure that the board-
ing home is operated in a manner consistent with all laws and
rules applicable to boarding homes;

(b) The licensee's responsibility to review, acknowledge
and sign all boarding home initial and renewal license appli-
cations. :

(5) The licensee must ensure that its manager does not
represent itself as, or give the appearance that it is the lic-
ensee.

(6) A duly authorized manager may execute resident
leases or agreements on behalf of the licensee, but all such
resident leases or agreements must be between the licensee
and the resident.

(7) The licensee must notify the department of its use of
a manager and provide a copy of any written management
agreement to the department upon the following:

(a) Initial application for a license;

(b) Retention of a manager following initial application;

(c) Change of managers; or

(d) Modification of existing management agreement.

Policies and Procedures

NEW SECTION

WAC 388-78A-2600 Policies and procedures. (1) The
boarding home must develop and implement policies and
procedures in support of services that are provided and are
necessary to:

(a) Maintain or enhance the quality of life for residents
including resident decision-making rights;

(b) Provide the necessary care and services for residents,
including those with special needs;

(c) Safely operate the boarding home; and

(d) Operate in comliance with state and federal law,
including, but not limited to, chapters 7.70, 11.88, 11.92,
11.94, 69.41, 70.122, 70.129, and 74.34 RCW, and any rules
promulgated under these statutes.

(2) The boarding home must develop, implement and
train staff persons on policies and procedures to address what
staff persons must do:

(a) Related to suspected abuse, neglect, or exploitation of
any resident;

(b) When there is reason to believe a resident is not capa-
ble of making necessary decisions and no substitute decision
maker is available;

(c) When a substitute decision maker is no longer appro-
priate;

(d) When a resident stops breathing or a resident's heart
appears to stop beating, including the action staff persons
must take: s

(i) Related to cardio-pulmonary resuscitation (CPR);

(ii) Related to calling 911;

(iii) When a resident has documents related to emer-
gency medical services (EMS) No CPR Guidelines consistent
with chapter 43.70 RCW and chapter 246-976 WAC;

(iv) To provide EMS personnel with a copy of the resi-
dent's advance directive when the resident has executed an
advance directive;

(v) When a resident has a do-not-resuscitate (DNR)
order/directive from a health professional;

(vi) When a resident has a full code directive;
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(vii) When a resident has not made known his or her
decision or preferences about CPR;

(viii) When a resident is incompetent and not able to
make a decision about CPR; and

(ix) When a resident is in a hospice program.

(e) When a resident does not have a personal physician
or health care provider;

(f) In response to medical emergencies;

(g) When there are urgent situations in the boarding
home requiring additional staff support;

(h) In the event of an internal or external disaster, consis-
tent with WAC 388-78A-2700;

(i) To supervise and monitor residents, including
accounting for residents who leave the premises;

(j) To appropriately respond to aggressive or assaultive
residents, including, but not limited to:

(i) Actions to take if a resident becomes violent;

(ii) Actions to take to protect other residents; and

(iii) When and how to seek outside intervention.

(k) To prevent and limit the spread of infections consis-
tent with WAC 388-78A-2610; :

(1) To manage residents' medications, consistent with
WAC 388-78A-2210 through 388-78A-2290, including:

(i) Recording and documenting prescriber’s orders;

(ii) Providing and documenting medication assistance;

(iii) Providing and documenting medication administra-
tion, if this service is provided in the boarding home;

(iv) Sending medications with a resident when the resi-
dent leaves the premises;

(v) Safe and secure storage of medications; and

(vi) Disposing of discontinued and/or outdated medica-
tions;

(m) When services related to medications and treatments
are provided under the delegation of registered nurse consis-
tent with chapter 246-840 WAC;

(n) Related to food services consistent with chapter 246-
215 WAQC, including:

(i) Food service sanitation;

(ii) Procuring and storing food;

(iii) Food preparation; and

(iv) Modified diets and nutritional supplements.

(o) Regarding the safe operation of any boarding home
vehicles used to transport residents, and the qualifications of
the drivers;

(p) To coordinate services and share resident informa-
tion with outside resources, consistent with WAC 388-78A-
2350;

(qQ) Regarding the management of pets in the boarding
home, if permitted, consistent with WAC 388-78A-2560; and

(r) When receiving and responding to resident griev-
ances consistent with RCW 70.129.060.

(3) The boarding home must make the policies and pro-
cedures specified in subsection (2) of this section available to
staff persons at all times and must inform residents and resi-
dents' representatives of their availability and make available
upon request.

Reviser's note: The spelling error in the above section occurred in the
copy filed by the agency and appears in the Register pursuant to the require-
ments of RCW 34.08.040.
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Infection Control

NEW SECTION

WAC 388-78A-2610 Infection control. (1) The board-
ing home must institute appropriate infection control prac-
tices in the boarding home to prevent and limit the spread of
infections.

(2) The boarding home must:

(a) Develop and implement a system to identify and
manage infections;

(b) Restrict a staff person’s contact with residents when
the staff person has a known communicable disease in the
infectious stage that is likely to be spread in the boarding
home setting or by casual contact;

(c) Provide staff persons with the necessary supplies,
equipment and protective clothing for preventing and con-
trolling the spread of infections;

(d) Provide all resident care and services according to
current acceptable standards for infection control;

(e) Perform all housekeeping, cleaning, laundry, and
management of infectious waste according to current accept-
able standards for infection control; ,

(H Report communicable diseases in accordance with
the requirements in chapter 246-100 WAC.

NEW SECTION

WAC 388-78A-2620 Pets. If a boarding home allows
pets to live on the premises, the boarding home must:

(1) Develop, implement and disclose to potential and
current residents, policies regarding:

(a) The types of pets that are permitted in the boarding
home; and

(b) The conditions under which pets may be in the board-
ing home.

(2) Ensure animals living on the boarding home pre-
mises:

(a) Have regular examinations and immunizations,
appropriate for the species, by a veterinarian licensed in
Washington state;

(b) Are certified by a veterinarian to be free of diseases
transmittable to humans;

(c) Are restricted from central food preparation areas.

Reporting Requirements

NEW SECTION

WAC 388-78A-2630 Reporting abuse and neglect.
(1) The boarding home must ensure that each staff person:

(a) Makes a report to the department consistent with
chapter 74.34 RCW in all cases where the staff person has
reasonable cause to believe that abandonment, abuse, finan-
cial exploitation, or neglect of a vulnerable adult has
occurred; and

(b) Makes an immediate report to the appropriate law
enforcement agency and the department consistent with
chapter 74.34 RCW of all incidents of suspected sexual abuse
or physical abuse of a resident.
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(2) The boarding home must prominently post so it is
readily visible to staff, residents and visitors, the department's
toll-free telephone number for reporting resident abuse and
neglect.

NEW SECTION

WAC 388-78A-2640 Reporting significant change in
a resident’s condition. (1) The boarding home must consult
with the resident's representative, the resident's physician,
and other individual(s) designated by the resident as soon as
possible whenever:

(a) There is a significant change in the resident's condi-
tion;

(b) The resident is relocated to a hospital or other health
care facility; or

(c) The resident dies.

(2) The boarding home must notify any agency responsi-
ble for paying for the resident's care and services as soon as
possible whenever:

(a) The resident is relocated to a hospital or other health
care facility; or

(b) The resident dies.

(3) Whenever the conditions in subsection (1) or (2) of
this section occur, the boarding home must document in the
resident's records:

(a) The date and time each individual was contacted; and

(b) The individual's relationship to the resident.

(4) In case of a resident's death, the boarding home must

' notify the coroner if required by RCW 68.50.010.

NEW SECTION

WAC 388-78A-2650 Reporting fires and incidents.
The boarding home must immediately report to the depart-
ment's aging and disability services administration:

(1) Any accidental or unintended fire, or any deliberately
set but improper fire, such as arson, in the boarding home;

(2) Any unusual incident that could or did require imple-
mentation of the boarding home's disaster plan, including any
evacuation of all or part of the residents to another area of the
boarding home or to another address; and

(3) Circumstances which threaten the boarding home's
ability to ensure continuation of services to residents.

Resident Rights

NEW SECTION

WAC 388-78A-2660 Resident rights. The boarding
home must:

(1) Comply with chapter 70.129 RCW, Long-term care
residents rights;

(2) Ensure all staff persons are knowledgeable of the
requirements of chapter 70.129 RCW and provide care and
services to each resident consistent with chapter 70.129
RCW;

(3) Not use restraints on any resident;

’ (4) Promote and protect the residents’' exercise of all
rights granted under chapter 70.129 RCW;
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(5) Provide care and services to each resident in compli-
ance with applicable state statutes related to substitute health
care decision making, including chapters 7.70, 70.122, 11.88,
11.92, and 11.94 RCW; and

(6) Reasonably accommodate residents consistent with
applicable state and/or federal law.

NEW SECTION
WAC 388-78A-2670 Services by resident for board-

ing home. If a resident performs services for the boarding

home, the boarding home must ensure:

(1) The resident freely volunteers to perform the services
without coercion or pressure from staff persons;

(2) The resident performing services does not supervise,
or is not placed in charge of, other residents; and

(3) If the resident regularly performs voluntary services
for the benefit of the boarding home, the volunteer activity is
addressed in the resident's negotiated service agreement.

NEW SECTION

WAC 388-78A-2680 Boarding home use of audio and
video monitoring. (1) Except as provided for in WAC 388-
78A-2690, the boarding home must not use:

(a) Any audio monitoring on the boarding home pre-
mises; or

(b) Any audio monitoring used in combination with
video monitoring.

(2) The boarding home may video monitor and/or video
record activity on the boarding home premises, without an
audio component, only in the following areas:

(a) Boarding home entrances and exits if the camera(s)
18:

(i) Focused only on the entrance/exit doorways; and

(ii) Not focused on areas where residents may congre-
gate.

(b) Areas used exclusively by staff persons such as, but
not limited to, medication storage areas or food preparation
areas, if residents do not go into these areas;

(c) Outdoor areas not commonly used by residents, such
as, but not limited to, delivery areas; and

(d) Designated smoking areas excluding resident rooms,
subject to the following conditions:

(i) When the area is being used by residents assessed as
needing supervision for smoking, a staff person must watch
the video monitor at any time the area is being used by such
residents for smoking;

(ii) The video camera must be placed in a clearly visible
area;

(iii) The video monitor must be placed where it cannot
be viewed by the general public; and

(iv) All residents in the facility must be notified of the
use of the video monitoring.

NEW SECTION

WAC 388-78A-2690 Resident use of electronic mon-
itoring. (1) The boarding home must limit the use of resi-
dent-initiated video or audio monitoring to the sleeping room
or apartment of the resident who requested the monitoring.
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(2) If a resident requests video or audio monitoring in
his/her sleeping room or apartment, before any monitoring
occurs the boarding home must ensure:

(a) Appropriate actions are taken to ensure monitoring is
consistent with and does not violate chapter 9.73 RCW;

(b) The resident has identified a threat to his or her safety
or health, or the safety of his or her possessions, and'has
requested electronic monitoring;

(c) The resident's roommate has provided written con-
sent to the monitoring, if the resident has a roommate; and

(d) The resident and the boarding home, have agreed
upon a specific duration for the use of the monitoring, and the
boarding home has documented the agreement.

(3) The boarding home must reevaluate the need for res-
ident-initiated electronic monitoring with the resident at least
quarterly or more often as appropriate.

(4) The boarding home must discontinue the use of resi-
dent-initiated electronic monitoring immediately if:

(a) The resident no longer desires it;

(b) The roommate objects to the use; or

(c) The resident becomes unable to give consent.

Safety and Disaster Preparedness

NEW SECTION

WAC 388-78A-2700 Safety measures and disaster
preparedness. (1) The boarding home must take necessary
action to promote the safety of each resident whenever the
resident is on the boarding home premises or under the super-
vision of staff persons, consistent with the resident's negoti-
ated service agreement.

(2) The boarding home must:

(a) Maintain the premises free of hazards;

(b) Maintain any vehicles used for transporting residents
in a safe condition;

(c) Investigate and document investigative actions and
findings for any alleged or suspected neglect or abuse or
exploitation, accident or incident jeopardizing or affecting a
resident's health or life. The boarding home must:

(i) Determine the circumstances of the event;

(ii) Institute and document appropriate measures to pre-
vent similar future situations if the alleged incident is sub-
stantiated; and

(iii) Protect other residents during the course of the
investigation.

(d) Provide appropriate hardware on doors of storage
rooms, closets and other rooms to prevent residents from
being accidentally locked in;

(e) Provide, and advise staff persons of, a means of
emergency access to resident-occupied bedrooms, toilet
rooms, bathing rooms, and other rooms;

(f) Provide emergency lighting or flashlights in all areas
of the boarding home. For all boarding homes first issued a
project number by construction review services on or after
September 1, 2004, the boarding home must provide emer-
gency lighting in all areas of the boarding home;

(g) Make sure first-aid supplies are:

(i) Readily available and not locked;

(ii) Clearly marked;

Proposed

Washington State Register, Issue 04-12

(iii) Able to be moved to the location where needed; and

(iv) Stored in containers that protect them from damage,
deterioration, or contamination.

(h) Make sure first-aid supplies are appropriate for:

(i) The size of the boarding home;

(i1) The services provided;

(iii) The residents served; and

(iv) The response time of emergency medical services.

(i) Develop and maintain a current disaster plan describ-
ing measures to take in the event of internal or external disas-
ters, including, but not limited to:

(i) On-duty staff persons' responsibilities;

(ii) Provisions for summoning emergency assistance;

(iii) Plans for evacuating residents from area or building;

(iv) Alternative resident accommodations;

(v) Provisions for essential resident needs, supplies and
equipment including water, food, and medications; and

(vi) Emergency communication plan.

Disclosure

NEW SECTION

WAC 388-78A-2710 Disclosure of services. (1) The
boarding home must disclose to residents, the resident's rep-
resentative, if any, and interested consumers upon request,
the scope of care and services it offers, on the department's
approved disclosure forms. The disclosure form shall not be
construed as an implied or express contract between the
boarding home and the resident, but is intended to assist con-
sumers in selecting boarding home services.

(2) The boarding home must provide the services dis-
closed.

(3) The boarding home must provide a minimum of
thirty days written notice to the residents and the residents’
representatives, if any, before the effective date of any
decrease, due to circumstances beyond the boarding home's
control.

(4) The boarding home must provide a minimum of
ninety days written notice to the residents and the residents'
representative, if any, before the effective date of any volun-
tary decrease in the scope of care or services provided by the
boarding home, and any such decrease in the scope of ser-
vices provided will result in the discharge of one or more res-
idents.

(5) If the boarding home increases the scope of services
that it chooses to provide, the boarding home must promptly
provide written notice to the residents and residents’ repre-
sentative, if any, and must indicate the date on which the
increase in the scope of care or services is effective.

(6) When the care needs of a resident exceed the dis-
closed scope of care or services that a boarding home pro-
vides, the boarding home may exceed the care or services dis-
closed consistent with RCW 70.129.030(3) and 70.129.110
3)(@).

(7) Even though the boarding home may disclose that it
can provide certain care or services to residents or resident
applicants or residents’ representative, if any, the boarding
home may deny admission to a resident applicant when the
boarding home determines that the needs of the resident
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apphcant cannot be met, as long as the boarding home oper-
ates in compliance with state and federal law, including rea-
sonable accommodation requirements and RCW 70.129.030
(3.

(8) The boarding home must notify resident applicants of
their rights regarding health care decision making consistent
with applicable state and federal laws and rules, before or at
the time the individual moves into the boarding home.

NEW SECTION

WAC 388-78A-2720 Timing of disclosure. (1) The
boarding home must disclose the information regarding the
operation of the boarding home:

(a) In response to a request by a resident applicant or his
or her representative, if any, for written information about the
boarding home's services and capabilities; or

(b) At the time the boarding home provides an applica-
tion for residency, an admission agreement or contract, if not
previously received by the resident applicant or his or her
representative, if any.

(2) The boarding home is not required to provide the dis-
closure of care and services contained on the department's
approved disclosure forms:

(a) In advertisements;

(b) In general marketing information to the public; or

(¢) To persons seekmg general information regarding
residential care resources in the community.

Licensing

.NEW SECTION

WAC 388-78A-2730 Licensee's responsibilities. (l)_

The boarding home licensee is responsible for:

(a) The operation of the boarding home;

(b) Complying with the requirements of this chapter,
chapter 18.20 RCW, and other applicable laws and rules; and

(¢) The care and services provided to the boarding home
residents.

(2) The licensee must:

(a) Maintain the occupancy level at or below the licensed
resident bed capacity of the boarding home;

(b) Maintain and post in a size and format that is easily
read, in a conspicuous place on the boarding home premises:

(i) A current boarding home license, including any
related conditions on the license;

(ii) The name, address and telephone number of:

(A) The department;

(B) Appropriate resident advocacy groups; and

(C) State and local long-term care ombudsman with a
brief description of ombudsman services.

(iii) A copy of the report and plan of correction of the
most recent full inspection conducted by the department.

(c) Ensure any party responsible for holding or managing

residents’ personal funds is bonded, or obtains insurance in

sufficient amounts, to specifically cover losses of resident
funds; and provides proof of bond or insurance to the depart-
ment.

(3) The licensee must not delegate to any person respon-
sibilities that are so extensive that the licensee is relieved of
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responsibility for the daily operations and provisions of ser-
vices in the boarding home.

(4) The licensee must act in accord with any department-
approved management agreement, if the licensee has entered
into a management agreement.

(5) The licensee must appoint the boarding home admin-
istrator consistent with WAC 388-78A-2520.

W SECTION

WAC 388-78A-2740 Licensee qualifications. The
department must consider separately and jointly as applicants
each person named in the application for a boarding home
license.

(1) If the department finds any person unquallﬁed as
specified in WAC 388-78A-3190, the department must deny,
terminate, or not renew the license.

(2) If the department finds any person unqualified as
specified in WAC 388-78A-3160, the department may deny,
terminate, or not renew the license.

NEW SECTION-

WAC 388-78A-2750 Application process. To apply
for a boarding home license, a person must:

(1) Submit to the department a complete license applica-
tion on forms designated by the department at least ninety
days prior to the proposed effective date of the license;

(2) Submit all relevant attachments specified in the
application;

(3) Submit- criminal history background requests as

required in WAC 388-78A- 2470;

'(4) Sign the application;

(5) Submit the llcense fee as specified in WAC 388-78A-
3230,

(6) Submit verification that construction plans have been
approved by construction review services;

(7) Submit a revised application before the license is
issued if any information has changed since the initia! license
application was submitted;

(8) Submit a revised application containing current
information about the proposed licensee or any other persons
or entities named in the application, if a license application is
pending for more than one year; and

(9) If the licensee's agent prepares an application on the
licensee's behalf, the licensee must review, sign and attest to
the accuracy of the information contained in the application.

NEW SECTION

WAC 388-78A-2760 Necessary information. In mak-
ing a determination whether to issue a boarding home license,
in addition to the information for each person named in the
application, the department may review other documents and
information the department deems relevant, including i inspec-
tion and complaint investigation findings for each facility
with which the applicant or any partner, officer, director,
managerial employee, or owner of five percent or more of the
entity applicant has been affiliated.
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NEW SECTION

WAC 388-78A-2770 Change in licensee. (1) The lic-
ensee of a boarding home must change whenever the follow-
ing events occur, including, but not limited to:

(a) The licensee's form of legal organization is changed
(e.g., a sole proprietor forms a partnership or corporation); -

(b) The licensee transfers ownership of the boarding
home business enterprise to another party regardless of
whether ownership of some or all of the real property and/or
personal property assets of the boarding home is also trans-
ferred; s

(c) The licensee dissolves, or consolidates or merges
with another legal organization and the licensee's legal orga-
nization does not survive;

(d) If, during any continuous twenty-four-month period,
fifty percent or more of the "licensed entity" is transferred,
whether by a single transaction or multiple transactions, to:

(i) A different party (e.g., new or former shareholders);

“or

(ii) A person that had less than a five percent ownership
interest in the boarding home at the time of the first transac-
tion.

(e) Any other event or combination of events that results
in a substitution, elimination, or withdrawal of the licensee's
control of the boarding home. "Control" as used in this sec-
tion means the possession, directly or indirectly, of the power
to direct the management, operation and/or policies of the lic-
ensee or boarding home, whether through ownership, voting
control, by agreement, by contract or otherwise.

(2) The licensee is not required to change when the fol-
lowing, without more, occur:

(a) The licensee contracts with a party to manage the
boarding home enterprise for the licensee pursuant to an
agreement as specified in WAC 388-78A-2590; or

(b) The real property or personal property assets of the
boarding home are sold or leased, or a lease of the real prop-
erty or personal property assets is terminated, as long as there
is not a substitution or substitution of control of the licensee
or boarding home.

NEW SECTION

WAC 388-78A-2780 Requirements to change board-
ing home licensee. (1) In order to change the licensee of a
boarding home, the current licensee must notify the depart-
ment and all residents of the proposed change in licensee at
least ninety days prior to the proposed date of change, includ-
ing the following information:

(a) Name of the present licensee and prospective lic-
ensee;

(b) Name and address of the boarding home for which
the licensee is being changed;

(c) Date of proposed change; and

(d) If the boarding home contracts with the department
or other public agencies that may make payments for residen-
tial care on behalf of residents, the anticipated effect the
change of licensee will have on residents whose care and ser-
vices are supported through these contracts.

(2) The prospective licensee must, at least ninety days
prior to the proposed date of change:
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(a) Sign the application;
(b) Submit the annual license fee, if a licensing fee is
due; . c
(c) Submit evidence of control of the real estate on which
the boarding home is located, such as a purchase and sales
agreement, lease contract, or other appropriate document;

(d) Submit a revised application if any information
included on the original application is no longer accurate; and

() Complete and submit a revised application if
requested by the department. ‘

(3) Send a letter to the department stating the licensee's
intent to relinquish the boarding home license on the effec-
tive date of change in licensee.

NEW SECTION

WAC 388-78A-2790 Annual renewal. To renew a
boarding home license, the boarding home must:

(1) Submit a completed license renewal application on
forms designated by the department, at least thirty days prior
to the license expiration date;

(2) Sign the application; _

(3) Submit the annual renewal license fee as specified in
WAC 388-78A-3230; and

(4) If the licensee's agent prepares a renewal application
on the licensee's behalf, the licensee must review, sign and
attest to the accuracy of the information contained on the
renewal application.

NEW SECTION

WAC 388-78A-2800 Changes in licensed bed capac-
ity. To change the licensed bed capacity in a boarding home,
the boarding home must:

(1) Select the bed from the licensed room list. "Licensed
room list" means a department-approved list identifying resi-
dent rooms, the dimensions and calculated square footage of
each room, the number of approved bed spaces (in each
room), and other information relative to the licensed resident
bed capacity of a boarding home.

(a) This list is intended to identify the rooms that meet
licensing requirements, whether or not the rooms are occu-
pied by independent residents or residents receiving domicil-
iary care.

(b) Common use or administrative areas such as dining
rooms, laundry rooms, and offices do not need to be included
on the licensed room list.

(c) All rooms appearing on this list must be in a building,
or a part of a building, that had its plans reviewed and
approved by the department of health (DOH) construction
review services.

(2) Submit a completed request for approval to the
department at least one day before the intended change;

(3) Submit the prorated fee required according to WAC
388-78A-3230; and

(4) Post an amended license obtained from the depart-
ment, indicating the new bed capacity.
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NEW SECTION

WAC 388-78A-2810 Criteria for increasing licensed
bed capacity. Before the licensed bed capacity in a boarding
home may be increased, the boarding home must:

(1) Obtain construction review services' review and
approval of the additional rooms or beds, and related auxil-
iary spaces, if not previously reviewed and approved; and

(2) Ensure the increased licensed bed capacity does not
exceed the maximum facility capacity as determined by the
department.

NEW SECTION

WAC 388-78A-2820 Building requirements and
exemptions. (1) To get a building approved for licensing, a
person must:

(a) Design plans according to the building code, local
codes and ordinances, and this chapter;

(b) Submit construction documents, including any
change orders and addenda to:

(i) Construction review services per WAC 388-78A-
2850 and include:

(A) A minimum of two sets of final construction draw-
ings complying with the requirements of this chapter,
stamped by a Washington state licensed architect or engineer;
and

(B) A functional program description; and

(ii) Local county or municipal building departments per
local codes to obtain necessary building permits.

' (c) Conform to the approved construction documents

during construction in accordance with chapter 18.20 RCW;

(d) Obtain written approval from construction review
services prior to deviating from approved construction docu-
ments;

(e) Provide construction review services with a:

(i) Written notice of completion date;

(ii) Copy of reduced floor plan(s); and

(iii) Copy of certificate of occupancy issued by the local
building department.

(f) Obtain authorization from the department prior to
providing boarding home services in the new construction
area.

(2) The department may exempt the boarding home from
meeting a specific requirement related to the physical envi-
ronment if the department determines the exemption will not:

(a) Jeopardize the health or safety of residents:

(b) Adversely affect the residents’ quality of life; or

(c) Change the fundamental nature of the boarding home
operation into something other than a boarding home.

(3) A boarding home wishing to request an exemption
must submit a written request to the department, including:
(a) A description of the requested exemption; and

(b) The specific WAC requirement for which the exemp-
tion is sought.

(4) The boarding home may not appeal the department's
denial or a request for an exemption.

’ (5) The boarding home must retain a copy of each
approved exemption in the boarding home.

WSR 04-11-116

NEW SECTION

WAC 388-78A-2830 Conversion of licensed nursing
homes. (1) If a person intends to convert a licensed nursing
home building into a licensed boarding home, the building
must meet all boarding home licensing requirements speci-
fied in this chapter and chapter 18.20 RCW unless the lic-
ensee has a contract with the department to provide enhanced
adult residential care services in the boarding home per RCW
18.20.220.

(2) If the licensee provides contracted enhanced adult
residential care services in the building converted from a
licensed nursing home into a licensed boarding home, the
boarding home licensing requirements for the physical struc-
ture are considered to be met if the most recent nursing home
inspection report for the nursing home building demonstrates
compliance, and compliance is maintained, with safety stan-
dards and fire regulations:

(a) As required by RCW 18.51.140; and

(b) Specified in the applicable building code, as required
by RCW 18.51.145, including any waivers that may have
been granted, except that the licensee must ensure the build-
ing meets the licensed boarding home standards, or their
functional equivalency, for:

(1) Resident to bathing fixture ratio required per WAC
388-78A-3030;

(i) Resident to toilet ratio required per WAC 388-78A-
3030;

(iif) Corridor call system required per WAC 388-78A-
2930;

(iv) Resident room door closures; and

(v) Resident room windows required per WAC 388-
78A-3010.

(3) If the licensee does not continue to provide con-
tracted enhanced adult residential care services in the board-
ing home converted from a licensed nursing home, the lic-
ensee must meet all boarding home licensing requirements
specified in this chapter and chapter 18.20 RCW.

NEW SECTION

WAC 388-78A-2840 Licenses for multiple buildings.
(1) The licensee may have multiple buildings operating under
a single boarding home license if:

(a) All of the buildings are located on the same property
with the same legal description; or

(b) All of the buildings are located on contiguous proper-
ties undivided by:

(i) Public streets, not including alleyways used primarily
for delivery services or parking; or

(ii) Other land that is not owned and maintained by the
owners of the property on which the boarding home is
located.

(2) The licensee must have separate boarding homes
licenses for buildings that are not located on the same or con-
tiguous properties.

(3) Buildings that construction review services reviewed
only as an addition to, or a remodel of, an existing boarding
home must not have separate boarding home licenses.
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NEW SECTION

WAC 388-78A-2850 Required reviews of building
plans. (1) A person or boarding home must notify construc-
tion review services of all planned construction regarding
boarding homes prior to beginning work on any of the fol-
lowing:

(a) A new building or portion thereof to be used as a
boarding home;

(b) An addition of, or modification or alteration to an
existing boarding home, including, but not limited to, the
boarding home's:

(i) Physical structure;

(ii) Electrical fixtures or systems;

(iii) Mechanical equipment or systems;

(iv) Fire alarm fixtures or systems;

(v) Fire sprinkler fixtures or systems;

(vi) Carpeting;

(vii) Wall coverings 1/28 inch thick or thicker; or

(viii) Kitchen or laundry equipment.

(c) A change in the department-approved use of an exist-
ing boarding home or portion of a boarding home; and

(d) An existing building or portion thereof to be con-
verted for use as a boarding home.

(2) A person or boarding home does not need to notify
construction review services of the following:

(a) Repair or maintenance of equipment, furnishings or
fixtures;

(b) Replacement of equipment, furnishings or fixtures
with equivalent equipment, furnishings or fixtures;

.. (c)Repair or replacement of damaged construction if the-
repair or replacement is performed according to construction .
* .. documents approved by construction review services within

~ ‘eight years preceding the current repair or replacement;.

" (d) Painting; or

(e) Cosmetic changes that do not affect resident activi-
ties, services, or care and are performed in accordance with
the current edition of the building code.

(3) The boarding home must submit plans to construc-
tion review services as directed by construction review ser-
vices and consistent with WAC 388-78A-2820 for approval
prior to beginning any construction. The plans must provide
an analysis of likely adverse impacts on current boarding
home residents and plans to eliminate or mitigate such
adverse impacts.

NEW SECTION

WAC 388-78A-2860 Relocation of residents during
construction. (1) Prior to moving residents out of the board-
ing home during construction, the boarding home must:

(a) Notify the department at least thirty days prior to the
anticipated move date, of the boarding home's plans for relo-
cating residents, including:

(i) How the residents will be informed of the required
move and their options consistent with chapter 70.129 RCW;

(ii) The location to which the residents will be relocated;

(iii) The boarding home's plans for providing care and
services during the relocation;

(iv) The boarding home's plans for returning residents to
the building; and
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(v) The projected time frame for completing the con-
struction.

(b) Obtain the department's approval for the relocation
plans prior to relocating residents.

(2) If the boarding home moves out all of the residents
from the boarding home without first obtaining the depart-
ment's approval of the relocation plans, the boarding home is
closed for business and the department may revoke the lic-
ensee's boarding home license.

NEW SECTION

WAC 388-78A-2870 Vacant buildings. Whenever a
boarding home moves out all residents and ceases operation
for reasons other than construction, as specified in WAC 388-
78A-2860, the licensee must relinquish the boarding home
license or the department may revoke the boarding home
license. :

NEW SECTION

WAC 388-78A-2880 Changing use of rooms. Prior to
using a room for a purpose other than what was approved by
construction review services, the boarding home must:

(1) Notify construction review services:

(a) In writing;

(b) Thirty days or more before the intended change in
use;

“(c) Describe the current and proposed use of the room;

(d) Provide all additional documentation as requested by
construction review services.

(2) Obtain the written approval of construction review
services for the new use of the room.

NEW SECTION

WAC 388-78A-2890 Time frame for approval. (1) A
person or the licensee must:

(a) Obtain approval by construction review services, of
final construction documents prior to starting any construc-
tion, except for fire alarm plans, fire sprinkler plans, and
landscaping plans.

(b) Obtain approval by construction review services, of
landscaping, fire alarm and fire sprinkler plans prior to their
installation.

(2) The department will not issue a boarding home
license unless construction review services:

(a) Notifies the department that construction has been
completed;

(b) Provides the department:

(i) A copy of the certificate of occupancy granted by the
local building official;

(ii) A copy of the functional program; and

(iii) A reduced copy of the approved floor plan indicat-
ing room numbers or names and the approved use.
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Building

NEW SECTION

WAC 388-78A-2900 Retention of approved con-
struction documents. The boarding home must retain on the
boarding home premises:

(1) Specification data on materials used in construction,
for the life of the product; “

(2) Stamped "approved" set of construction documents.

NEW SECTION

WAC 388-78A-2910 Applicable building codes. (1)
Newly licensed boarding homes and construction in existing
boarding homes must meet all the current building codes and
this chapter.

(2) Existing licensed boarding homes must continue to
meet the building codes in force at the time of their initial
licensing.

NEW SECTION

WAC 388-78A-2920 Area for nursing supplies and
equipment. (1) If the boarding home provides intermittent
nursing services, the boarding home must provide on the
boarding home premises for the safe and sanitary:

(a) Storage and handling of clean and sterile nursing
equipment and supplies; and

(b) Cleaning and disinfecting of soiled nursing equip-
ment.

(2) For all boarding homes first issued a project number
by construction review services on or after September 1,
2004, in which intermittent nursing services are provided, or
upon initiating nursing services within an existing boarding
home, the boarding home must provide the following two
separate rooms in each boarding home building, accessible
only by staff persons:

(a) A "clean" utility room for the purposes of storing and
preparing clean and sterile nursing supplies, equipped with:

(i) A work counter or table;

(i) Handwashing sink, with soap and paper towels or
other approved hand-drying device; and

(iii) Locked medication storage, if medications are
stored in this area, that is separate from all other stored items
consistent with WAC 388-78A-2260.

(b) A "soiled" utility room for the purposes of storing
soiled linen, cleaning and disinfecting soiled nursing care
equipment, and disposing of refuse and infectious waste,
equipped with:

(i) A work counter or table;

(i) A two-compartment sink for handwashing and
equipment cleaning and sanitizing;

(iii) A clinical service sink or equivalent for rinsing and
disposing of waste material;

(iv) Soap and paper towels or other approved hand-dry-
ing device; and

(v) Locked storage for cleaning supplies, if stored in the
area.
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NEW SECTION

WAC 388-78A-2930 Communication system. (1) The
boarding home must: : .

(a) Provide residents and staff with the means to sum-
mon on-duty staff assistance from:

(i) Resident units;

(ii) Common areas accessible to residents;

(iii) Corridors accessible to residents; and

(iv) All bathrooms and all toilet rooms in boarding
homes issued a project number by construction review ser-
vices on or after September 1, 2004.

(b) Provide residents, families, and other visitors with
the means to contact staff inside the building from outside the
building after hours.

(2) The boarding home must provide one or more non-
pay telephones:

(a) In each building located for ready access by staff; and

(b) On the premises for reasonable access and privacy by
residents.

(3) In boarding homes issued a project number by con-
struction review services on or after September 1, 2004, the
boarding home must equip each resident room with:

(a) An intercom system with a mechanism that allows a
resident to control:

(i) Whether or not announcements are broadcast into the
resident's room; and

(ii) Whether or not voices or conversations within the
resident's room can be monitored or listened to by persons
outside the resident's room.

(b) Two telephone lines that are compatible with:

(i) Telecommunication devices for the deaf equipment;
and

(ii) Telephones that have: ‘

(A) Visual signals for ringing; and

(B) Voice amplification.

(c) Television cable access where available in the com-
munity.

NEW SECTION

WAC 388-78A-2940 Two-way intercom systems. The
boarding home may use a two-way intercom system between
staff persons and residents in other rooms only when:

(1) A resident initiates the contact; or

(2) Staff persons announce to the resident that the inter-
com has been activated at the time it is activated, and:

(2) The resident and any others in the room agree to con-
tinue the contact;

(b) A visible signal is activated in the resident's room at
all times the intercom is in operation; and

(c) The boarding home deactivates the intercom when
the conversation is complete.

NEW SECTION

WAC 388-78A-2950 Water supply. The boarding
home must:

(1) Provide water meeting the provisions of chapter 246-
290 WAC, Group A public water supplies or chapter 246-291
WAC, Group B public water systems;
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(2) Maintain the boarding home water systems free of
cross-connections as specified in Cross-Connection Control
Manual, 6th Edition, published by the Pacific Northwest Sec-
tion of the American Water Works Association;

(3) Provide hot and cold water under adequate pressure
readily available throughout the boarding home;

(4) Provide all sinks and bathing fixtures used by resi-
dents with hot water between 105°F and 120°F at all times;
and

(5) Label or color code nonpotable water supplies
"unsafe for domestic use.”

NEW SECTION

WAC 388-78A-2960 Sewage and liquid waste dis-
posal. The boarding home must:

(1) Ensure that all sewage and waste water drain into a
municipal sewage disposal system in accordance with chap-
ter 246-271 WAC, if available; or

(2) Provide on-site sewage disposal systems designed,
constructed, and maintained as required by chapters 246-272
and 173-240 WAC, and local ordinances; and

(3) Provide a grease interceptor when the boarding home
has an on-site commercial kitchen or septic system in accor-
dance with chapter 246-272 WAC.

NEW SECTION

WAC 388-78A-2970 Garbage and refuse disposal.
The boarding home must:

(1) Provide an adequate number of garbage containers to
store refuse generated by the boarding home:

(a) Located in a storage area convenient for resident and
staff use;

(b) Constructed of nonabsorbent material;

(c) Cleaned and maintained to prevent:

(i) Entrance of insects, rodents, birds, or other pests;
(ii) Odors; and

(iii) Other nuisances.

(2) Assure garbage and waste containers are emptied fre-
quently to prevent hazards and nuisances; and

(3) Provide for safe and sanitary collection and disposal
of: ,

(a) Garbage and refuse;
(b) Infectious waste; and
(c) Waste grease from the kitchen.

NEW SECTION

WAC 388-78A-2980 Lighting. (1) The boarding home
must maintain electric light fixtures and lighting necessary
for the comfort and safety of residents and for the activities of
residents and staff.

(2) The boarding home must maintain lighting in com-
mon areas that meets Illuminating Engineering Society (IES)
recommendations as follows:
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AVERAGE MAINTAINED FOOTCANDLES

Area Ambient Light  Task Light
Toilet, bathing and .
laundry facilities 30 50
Dining/day rooms 50 N/A
Corridors, hallways,

and stairways 30 N/A
Janitor's closet and .
utility rooms 30 N/A
Reading rooms 100 N/A

(3) The boarding home must provide enough lighting in
each resident's room to meet the resident's needs, preferences
and choices.

NEW SECTION

WAC 388-78A-2990 Heating-cooling—Tempera-
ture. The boarding home must:

(1) Equip each resident-occupied building with an
approved heating system capable of maintaining a minimum
temperature of 70°F per the building code. The boarding
home must:

(a) Maintain the boarding home at a minimum tempera-
ture of 60°F during sleeping hours; and

(b) Maintain the boarding home at a minimum of 68°F
during waking hours, except in rooms: :

(i) Designated for activities requiring physical exertion;
or

(ii) Where residents can individually control the temper-
ature in their own living units, independent from other areas.

(2) Equip each resident-occupied building with a
mechanical air cooling system or equivalent capable of main-
taining a temperature of 75°F in communities where the
design dry bulb temperature exceeds 85°F for one hundred
seventy-five hours per year or two percent of the time, as
specified in the latest edition of "Recommended Outdoor
Design Temperatures—Washington State,” published by
Puget Sound chapter of American Society of Heating, Refrig-
eration, and Air-Conditioning Engineers;

(3) Equip each boarding home issued a project number.
by construction review services on or after September 1,
2004, with a backup source of heat in enough common areas
to keep all residents adequately warm during interruptions of
normal heating operations;

(4) Prohibit the use of portable space heaters unless
approved in writing by the Washington state director of fire
protection; and

(5) Equip each resident sleeping room and resident living
room in boarding homes issued a project number by con-
struction review services on or after September 1, 2004, with
individual temperature controls located between thirty and
forty-eight inches above the floor capable of maintaining
room temperature plus or minus 3°F from setting, within a
range of minimum 60°F to maximum 85°F.
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NEW SECTION

WAC 388-78A-3000 Ventilation. The boarding home
must:

(1) Ventilate rooms to:

(a) Prevent excessive odors or moisture; and

(b) Remove smoke.

(2) Designate and ventilate smoking areas, if smoking is
permitted in the boarding home, to prevent air contamination
throughout the boarding home;

(3) Provide intact sixteen mesh screens on operable win-

dows and openings used for ventilation; and
(4) Prohibit screens that may restrict or hinder escape or
. rescue through emergency exit openings.

NEW SECTION

WAC 388-78A-3010 Resident room—Room furnish-
ings-storage. (1) The boarding home must ensure each resi-
dent has a sleeping room that has:

(a) Eighty or more square feet of usable floor space in a
one-person sleeping room,;

(b) Seventy or more square feet of usable floor space per
individual in a sleeping room occupied by two or more indi-
viduals, except:

(i) When a resident sleeping room is located within a pri-
vate apartment; and

(ii) The private apartment includes a resident sleeping
room, a resident living room, and a private bathroom; and

(iii) The total square footage in the private apartment
equals or exceeds two hundred twenty square feet excluding
the bathroom; and

(iv) There are no more than two residents living in the
apartment; and

(v) Both residents mutually agree to share the resident
sleeping room; and

(vi) All other requirements of this section are met, then
the two residents may share a sleeping room with less than
one hundred forty square feet.

(c) A maximum sleeping room occupancy of:

(i) Four individuals if the boarding home was licensed
before July 1, 1989, and licensed continuously thereafter; and

(ii) Two individuals if the boarding home, after June 30,
1989:

(A) Applied for initial licensure; or

(B) Applied to increase the number of resident sleeping
rooms; or

(C) Applied to change the use of rooms into sleeping
rooms. _

(d) Unrestricted direct access to a hallway, living room,
outside, or other common-use area;

(e) One or more outside windows with:

(i) Window sills at or above grade, with grade extending
horizontally ten or more feet from the building; and

(ii) Adjustable curtains, shades, blinds, or equivalent for
visual privacy.

(f) One or more duplex electrical outlets per bed if the
boarding home was initially licensed after July 1, 1983;

() A light control switch located by the entrance for a
light fixwre in the room;
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(h) An individual towel and washcloth rack or equiva-
lent, except when there is a private bathroom attached to the
resident sleeping or living room, the individual towel and
washcloth ra