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WSR 05-18-033
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Health and Recovery Services Administration)
[Filed August 30, 2005, 3:52 p.m., effective October 1, 2005]

Effective Date of Rule: October 1, 2005.

Purpose: The rule incorporates language from contracts
with hospice care centers (HCCs) into chapter 388-551
WAC, Hospice services; clarifies and updates hospice ser-
vices definitions and rules; provides a standard for medically
appropriate and fiscally responsible utilization; allows stabi-
lization of reimbursement payments for hospice services pro-
vided to medical assistance clients; adopts rules to incorpo-
rate into rule language for the pediatric palliative care (PPC)
case management/coordination services program; and repeals
outdated sections in chapter 388-551 WAC regarding elec-
tion periods and notification requirements.

Citation of Existing Rules Affected by this Order:
Repealing WAC 388-551-1315 and 388-551-1410; and
amending WAC 388-551-1000, 388-551-1010, 388-551-
1200, 388-551-1210, 388-551-1300, 388-551-1310, 388-
551-1320, 388-551-1330, 388-551-1340, 388-551-1350,
388-551-1360, 388-551-1400, 388-551-1500, 388-551-1510,
388-551-1520, and 388-551-1530.

Statutory Authority for Adoption:
74.09.520.

Adopted under notice filed as WSR 05-15-148, 05-15-
149, and 05-15-150 on July 19, 2005.

Changes Other than Editing from Proposed to Adopted
Version:

WAC 388-551-1010 Hosplce program—Definitions.

"I egal l‘epl‘esentat‘“‘e means—an ]Hd]‘l‘]dﬂal th has

RCW 74.08.090,

paeitated:
WAC 388-551-1200 Cllent ellglblllty for hosplce care.

(5)€e)(d) The hospice agency...

WAC 388-551-1310 Hospice election periods, election
statements, and the hospice certification process.

(3)(a) At-the-time When a client elects to receive hospice
care, the department requires a hospice agency to:

WAC 388-551-1320 Hospice plan of care.
(1) ...as described in WAC 246-335-985085, and meet
the requirements in this section.

WAC 388-551-1810 Pediatric palliative care (PPC) case
management/coordination services—Client eligibility.

(3) Have a life-limiting medical condition that requires
case management and coordination of medical services due
to at least three of the following circumstances—The-elient
frust:

[1]
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(a) Have An immediate medical needs during a time of
Crisis;

(b) Regquire—eCoordination with family member(s) and
providers required in more than one setting (i.e. school,
home, and multiple medical offices or clinics);

(c) Havea A life-limiting medical condition...;

(d) Havea A medical condition that with which the fam-
ily is unable to cope with;

(e) Have—a A family member(s) and/or caregiver who
laeks needs additional knowledge or assistance regarding
with the client's medical needs; and

(f) HavetTherapeutic goals that are focused on quality of
life, comfort, and family stability.

WAC 388-551-1820 Pediatric palliative care (PPC) con-
tact—Services included and limitations to coverage.

(2)(a) One visit with a registered nurse, social worker, or
therapist (for the purpose of this section, the department
defines therapist as a licensed physical therapist, occupa-
tional therapist, or speech/language therapist) with the client
in the client's residence to address:

WAC 388-551-1840 Pediatric palliative care (PPC) case
management/coordination services—Provider require-
ments.

(1)(e) Preseribe-and-dDocument in the client's medical
record: (1)(h)(iii) Transfer to another hospice agency for
pediatric palliative care services.

(1)()(@v) Specific documentations of the client's
response... (e.g., wenld the client might have required acute
care or hospital emergency room visits without the pediatric
palliative care services).

A final cost-benefit analysis is available by contacting
Pam Colyar, DSHS Health and Recover Services Adminis-
tration, P.O. Box 45506, Olympia, WA 98504-5506, phone
(360) 725-1582, fax (360) 586-1471, e-mail colyaps@dshs.
wa.gov. (The preliminary analysis is unchanged and will be
final.)

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 8,
Amended 16, Repealed 2.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 8, Amended 16, Repealed 2.

Date Adopted: August 26, 2005.

Andy Fernando, Manager

Rules and Policies Assistance Unit
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AMENDATORY SECTION (Amending WSR 99-09-007,
filed 4/9/99, effective 5/10/99)

WAC 388-551-1000 Hospice program - General. (1)
The department's hospice program is a twenty-four hour a
day program ((eeerdinated-by-a-hespiee-interdiseiplinary
team)) that allows a terminally ill client to choose physical,
pastoral/spiritual, and psychosocial comfort care rather than

m. ((MW%WW&L@—M

feﬁ—r—&t-her—t-h&n—eufe-)) A hosmce 1nterd1scmhnarv team com-
municates with the client's nonhospice care providers to
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economic-services-administration)) an office of the depart-
ment that administers social and health services at the com-
munity level.

"Discharge" means an agency ends hospice care for a
client. ((See-WAEC388-5511350fordetails:))

"Election period" means the time, ninety or sixty days,

that the client is certified as eligible for and chooses to
receive hospice care. ((See-WAEC388-551+1310-fordetails:))

"Family" means ((any-persen{s)}impertant-to-the-elient;
as-defined-by-the-elient)) an individual or individuals who are

important to, and designated in writing by, the client and need

ensure the client's needs are met through the hospice plan of

not be relatives, or who are legally authorized to represent the

care. Hospitalization is used only for acute symptom man-
agement.

(2) (Hospice-care-is-initiated by-the-choice-of)) A client,
((family;—er)) a physician, or an authorized representative
under RCW 7.70.065 may initiate hospice care. The client's
physician must certify ((a)) the client as terminally ill and
appropriate for hospice care.

(3) Hospice care ((may-be)) is provided in a client's tem-
porary or permanent place of residence.

(4) Hosp1ce care ((ts—eﬁded—by—th&eheﬂt—er—fafml-y—&eve-
; )) ends

when.

(a) The client or an authorized representative under
RCW 7.70.065 revokes the hospice care;

(b) The hospice agency discharges the client;

(c) The client's physician determines hospice care is no
longer appropriate; or

(d) The client dies.

(5) ((Bereavementeare-isprovided-to-the famiyof the
’ ho-ol ] : . 9 el and

ent)) Hospice care includes the provision of emotional and
spiritual comfort and bereavement support to the client's fam-

ily member(s).

(6) Department-approved hospice agencies must meet

the general requirements in chapter 388-502 WAC, Adminis-
tration of medical programs - Providers.

AMENDATORY SECTION (Amending WSR 99-09-007,
filed 4/9/99, effective 5/10/99)

WAC 388-551-1010 Hospice program - Definitions.
The following definitions and abbreviations and those found
in WAC 388-500-0005, Medical definitions ((have-thefol-
lowing-meaningsfor)), apply to this subchapter. ((Pefined
words-and-phrases-are-belded-inthe text,))

""Authorized representative' means an individual who
has been authorized to terminate medical care or to elect or
revoke the election of hospice care on behalf of a terminally
ill individual who is mentally or physically incapacitated. See
RCW 7.70.065.

"Biologicals" means medicinal preparations including
serum, vaccine autotoxins, and biotechnological drugs made
from living organisms and their products.

"Brief period" means six days or less within a thirty
consecutive-day period.

(*eS0OY)) "Community services office (CSO) means

((the-elient's-communityservices-office-of the-department's
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client.

2) "Home and commumty
serv1ces (HCS) office'" means an aging and disability ser-

vices administration (ADSA) office that manages the state's

comprehensive long-term care system which provides in-

home, residential, and nursing home services to clients with
functional disabilities.
L

'Home health aide" means an individual registered or
certified as a nursing assistant under chapter 18.88A RCW

who, under the direction and supervision of a registered
nurse, physical therapist, occupational therapist, or speech
therapist, assists in the delivery of nursing or therapy related
activities, or both, to patients of a hospice agency, or hospice
care center.

"Home health aide services' means services provided
by home health aides employed by an in-home services
agency licensed to provide home health, hospice, or hospice
care center services under the supervision of a registered
nurse, physical therapist, occupational therapist, or speech
therapist. Such care may include ambulation and exercise,

medication assistance level 1 and level 2, reporting changes
in client's conditions and needs, completing appropriate

records, and personal care or homemaker services, and other
nonmedical tasks, as defined in this section.

"Hospice agency" means a person or entity administer-
ing or providing hospice services directly or through a con-
tract arrangement to individuals in places of temporary or
permanent residence under the direction of an interdiscipli-
nary team composed of at least a nurse, social worker, physi-
cian, spiritual counselor, and volunteer. (Note: For the pur-
poses of this subchapter. requirements for hospice agencies
also apply to hospice care centers.)

"Hospice care center' means a homelike noninstitu-
tional facility where hospice services are provided, and that
meets the requirements for operation under RCW 70.127.280
and applicable rules.

"Hospice services" means symptom and pain manage-

ment provided to a terminally ill individual, and emotional,
spiritual, and bereavement support for the individual and
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individual's family in a place of temporary or permanent res-
idence.

"Interdisciplinary team' means the group of individu-
als involved in client care providing hospice services or hos-

pice care center services including, at a minimum, a physi-
cian, registered nurse, social worker, spiritual counselor, and
volunteer.

"Palliative” means medical treatment designed to
reduce pain or increase comfort, rather than cure.

"Plan of care." ((See-WAC388-5511320-fordetails))
means a written document based on assessment of client
needs that identifies services to meet these needs.

"Related condition(s)'" means any health conditions(s)
that manifests secondary to or exacerbates symptoms associ-
ated with the progression of the condition and/or disease, the
treatment being received, or the process of dying. (Examples
of related conditions: Medication management of nausea and
vomiting secondary to pain medication; skin breakdown pre-
vention/treatment due to peripheral edema.)

"Residence" means ((where—the—elient—-tives—for—an

extended-period-ef time)) a client's home or place of living.
"Revoke" ((and)) or "revocation" ((mean—a—elent-or

family-member's)) means the choice to stop receiving hospice
care. ((See-WAC388-5511220fordetails:))

"Terminally ill" means the client has a life expectancy
of six months or less, assuming the client's disease process
runs its natural course.

"Twenty-four-hour day" means a day beginning and
ending at midnight.

AMENDATORY SECTION (Amending WSR 99-09-007,
filed 4/9/99, effective 5/10/99)

WAC 388-551-1200 Client eligibility for hospice
care. (1) A client who elects to receive hospice care must be
eligible for one of the following ((Medieaid)) medical assis-

tance programs ((te—reeeive-hospiee-eare)), subject to the

restrictions and limitations in this chapter and other WAC:
(a) Categorically needy program (CNP)

(b) (6

) leited casualty program - medically needy pro-
gram (LCP-MNP); ((ex

€))) (c) Children's health (V);

(d) State children's health insurance program (SCHIP);

(e) CNP - Alien emergency medical;

(f) LCP-MNP - Alien emergency medical; or

(g) General assistance-expedited disability (GAX).

(2) ((An—eligibleMedicaid—elient—whe—voluntarily
eheeses%&esme&eafe—muskb&eemﬁed—by—a—phys&er&ﬂ—&s—tef-
mm—a—l—ly—ﬂl—befefe—k‘h%ﬁ—pafyks—fef—hesptee—eafe)) A hospice

agency is responsible to verify a client's eligibility with the
client or the client's home and community services (HCS)
office or community services office (CSO).

(3) ((CHents—enroHed-inone-of MAA shealthy-options
m-&ﬂ-&ged—e&fe—phﬂs—feeewe—&H—heSﬁee—seﬁ&ees—dﬁee&y

pfwrde—&kkhespiee-seiwes—fer—edﬂ&naged-ee&e-eheﬂ%)) A c11-

ent enrolled in one of the department's managed care plans
must receive all hospice services, including facility room and
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board, directly through that plan. The client's managed care
plan is responsible for arranging and providing all hospice
services for a client enrolled in a managed care plan.

(4) ((Hespiee—elients—attain—institational—status—as
deseribedinWAC388-513-1320-when-they-eleet-and-are

eertiftedfor hosptee-ecare—See-WAC 3885131380 ferthe
chient'sfinanctal partictpationrequirements)) A client who is

also eligible for Medicare part A is not eligible for hospice
care through the department's hospice program. The depart-
ment does pay hospice nursing facility room and board for
these clients if the client is admitted to a nursing facility or
hospice care center (HCC) and is not receiving general inpa-
tient care or inpatient respite care. See also WAC 388-551-
1530.

(5) A client who meets the requirements in this section is
eligible to receive hospice care through the department's hos-
pice program when all of the following is met:

(a) The client's physician certifies the client has a life
expectancy of six months or less.

(b) The client elects to receive hospice care and agrees to
the conditions of the "election statement" as described in
WAC 388-551-1310.

(c) The hospice agency serving the client:

(1) Notifies the department's hospice program within five
working days of the admission of all clients, including:

(A) Medicaid-only clients;

(B) Medicaid-Medicare dual eligible clients;

(C) Medicaid clients with third party insurance; and

(D) Medicaid-Medicare dual eligible clients with third
party insurance.

(ii) Meets the hospice agency requirements in WAC 388-
551-1300 and 388-551-1305.

(d) The hospice agency provides additional information
for a diagnosis when the department requests and determines,
on a case-by-case basis, the information that is needed for
further review.

AMENDATORY SECTION (Amending WSR 99-09-007,
filed 4/9/99, effective 5/10/99)

WAC 388-551-1210 Covered services ((ineluded-in)),

including core services and supplies reimbursed through
the hospice daily rate. (1) ((la-the-client's-individual plan-of
eare;the-hespteeinterdiseiphnary-teamtdentifiesthe speetfie

Hespteeservicesand-supphesto-beprovided-to-the-elient))

The department reimburses a hospice agency for providing
covered services, including core services and supplies
described in this section, through the department's hospice
daily rate, subject to the conditions and limitations described
in this section and other WAC.

(2) ((Fhe-services-mustbe-all-of the-foellowing)) To qual-
ify for reimbursement, covered services, including core ser-
vices and supplies in the hospice daily rate, must be:

(a) (Medically-neeessaryforpalliative-eare)) Related to

the client's hospice diagnosis;
(b) ((Related-te—the—elient'sterminalillress)) Identified

by the client's hospice interdisciplinary team;

(¢) (Presertbed-by-the-ehent'sattending phystetanalter-
nate-physictan;-or-hospice-medical-direetor)) Written in the
client's plan of care (POC); and

[3]
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(d) ((Supplied-or-arranged-for-by-the-hospice-provider;
and
teHneluded-in-the-elient'splan-ofeare)) Made available

to the client by the hospice agency on a twenty-four hour
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(c) Maintain professional, financial, and administrative
responsibility.

(5) The following covered services and supplies are
included in the appropriate hospice daily rate as described in

basis.

ity))

The hospice daily rate mcludes the followmg core services

that must be either provided by hospice agency staff, or con-
tracted through a hospice agency, if necessary, to supplement
hospice staff in order to meet the needs of a client during a

period of peak patient loads or under extraordinary circum-
stances:

(a) Physician services related to the administration of
POC.

(b) Nursing care provided by:

(1) A registered nurse (RN); or

(i1) A licensed practical nurse (LPN) under the supervi-
sion of an RN.

(c) Medical social services provided by a social worker
under the direction of a physician.

(d) Counseling services provided to a client and the cli-
ent's family members or caregivers.

(4) Covered services and supplies may be provided by a
service organization or an individual provider when con-
tracted through a hospice agency. To be reimbursed the hos-

WAC 388-551-1510(6), subject to the conditions and limita-
tions described in this section and other WAC:

(a) Skilled nursing care;

(b) Drugs. biologicals. and over-the-counter medications
used for the relief of pain and symptom control of a client's
terminal illness and related conditions;

(¢) Communication with nonhospice providers about
care not related to the client's terminal illness to ensure the
client's plan of care needs are met and not compromised;

(d) Medical equipment and supplies that are medically
necessary for the palliation and management of a client's ter-
minal illness and related conditions;

(e) Home health aide, homemaker, and/or personal care
services that are ordered by a client's physician and docu-
mented in the POC. (Home health aide services are provided
through the hospice agency to meet a client's extensive needs
due to the client's terminal illness. These services must be
provided by a qualified home health aide and are an extension
of skilled nursing or therapy services. See 42 CFR 484.36);

(f) Physical therapy. occupational therapy, and speech-
language therapy to manage symptoms or enable a client to
safely perform ADLs (activities of daily living) and basic
functional skills;

(2) Medical transportation services;

(h) A brief period of inpatient care, for general or respite
care provided in a Medicare-certified hospice care center,
hospital, or nursing facility; and

(1) Other services or supplies that are documented as nec-

essary for the palliation and management of a client's termi-
nal illness and related conditions;

(6) A hospice agency is responsible to determine if a
nursing facility has requested authorization for medical sup-
plies or medical equipment, including wheelchairs, for a cli-
ent who becomes eligible for the hospice program. The
department does not pay separately for medical equipment or
supplies that were previously authorized by the department
and delivered on or after the date the department enrolls the
client in the hospice program.

AMENDATORY SECTION (Amending WSR 99-09-007,
filed 4/9/99, effective 5/10/99)

WAC 388-551-1300 ((How—to-beeome—a—MAA))

Requirements for a department-approved hospice ((pxe-

vider)) agency. (1) To ((bereimbursed-byMAA;a)) become
a department-approved hospice agency ((mustbe:

®))), the department requires a hospice agency to pro-
vide documentation that it is Medicare, Title X VIII certi-
fied((-and

)
by the department of health (DOH) as a hospice agency.

pice daily rate, a hospice agency must:
(a) Assure all contracted staff meets the regulatory qual-
ification requirements;

(b) Have a written agreement with the service organiza-

tion or individual providing the services and supplies; and

Permanent
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Department-ef Health

Hospice CertificationP

Mailstep47852

Olympia;-Washington; 98504-78527))
A department-approved hospice agency must at all times
meet the requirements in chapter 388-551 WAC, subchapter
I, Hospice services, and the requirements under the Title
XVIII Medicare Program.

(3) ((Ffeest&&éﬁg—hesptee—&geﬁetes—heeﬂsedﬂs—hespﬁa%s

)) To

ensure quality of care for medical assistance client's, the

department's clinical staff may conduct hospice agency site
visits.

NEW SECTION

WAC 388-551-1305 Requirements for becoming a
department-approved hospice care center (HCC). (1) To
apply to become a department-approved hospice care center,
the department requires a hospice agency to:

(a) Be enrolled with the department as a department hos-
pice agency (see WAC 388-551-1300);

(b) Submit a letter of request to:

Hospice Program Manager

Division of Medical Management
Department of Social and Health Services
PO Box 45506

Olympia, WA 98504-5506; and

(c) Include documentation that confirms the agency is
Medicare certified by department of health (DOH) as a hos-
pice care center and provides one or more of the following
levels of hospice care (levels of care are described in WAC
388-551-1500):

(i) Routine home care;

(i1) Inpatient respite care; and

(iii) General inpatient care.

(2) A department-approved hospice care center must at
all times meet the requirements in chapter 388-551 WAC,
subchapter I, Hospice services, and the requirements under
the Title XVIII Medicare Program.

(3) A hospice agency qualifies as a department-approved
hospice care center when:

(a) All the requirements in this section are met; and

(b) The department provides the hospice agency with
written notification.

AMENDATORY SECTION (Amending WSR 99-09-007,
filed 4/9/99, effective 5/10/99)

WAC 388-551-1310 ((€ertifieations—(eleetion—peri-
ods)-fer-hoespiee-elients)) Hospice election periods, elec-
tion statements, and the hospice certification process. ((A

" "

[51]
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Heﬂ—peﬂed—ehefemamde%eﬁh%e}ee&eﬁ—peﬂed—m—feffeﬁed))

(1) Hospice coverage is available for two ninety-day election
periods followed by an unlimited number of sixty-day elec-
tion periods. A client or a client's authorized representative
must sign an election statement to initiate or reinitiate an
election period for hospice care.

(2) The election statement must be filed in the client's
hospice medical record within two calendar days following
the day the hospice care begins and requires all of the follow-

(a) Name and address of the hospice agency that will
provide the care;

(b) Documentation that the client is fully informed and
understands hospice care and waiver of other Medicaid
and/or Medicare services:

(c) Effective date of the election; and

(d) Signature of the client or the client's authorized rep-
resentative.

(3) The following describes the hospice certification pro-
CeSS:

(a) When a client elects to receive hospice care, the
department requires a hospice agency to:

(1) Obtain a signed written certification of the client's ter-
minal illness; or

(i1) Document in the client's medical file that a verbal
certification was obtained and follow up a documented verbal
certification with a written certification signed by:

(A) The medical director of the hospice agency or a phy-
sician staff member of the interdisciplinary team; and

(B) The client's attending physician (if the client has
one).

(iii) Place the signed written certification of the client's

terminal illness in the client's medical file:
(A) Within sixty days following the day the hospice care

begins: and

Permanent
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(B) Before billing the department for the hospice ser-
vices.

(b) For subsequent election periods, the department
requires the hospice agency to:

(1) Obtain a signed written certification statement of the
client's terminal illness; or

(i1) Document in the client's medical file that a verbal
certification was obtained and follow up a documented verbal
certification with a written certification signed by the medical
director of the hospice agency or a physician staff member of
the hospice agency; and

(ii1) Place the written certification of the client's terminal

illness in the client's medical file:

(A) Within two calendar days following the beginning of

a subsequent election period; and

(B) Before billing the department for the hospice ser-
vices.

(4) When a client's hospice coverage ends within an elec-
tion period (e.g., the client revokes hospice care), the remain-
der of that election period is forfeited. The client may rein-
state the hospice benefit at any time by providing an election
statement and meeting the certification process requirements.

AMENDATORY SECTION (Amending WSR 99-09-007,
filed 4/9/99, effective 5/10/99)

WAC 388-551-1320 Hospice plan of care. (1) ((Fhe))
A hospice agency must establish ((the-elient'shospice-plan-of
eare)) a written plan of care (POC) for a client that describes
the hospice care to be provided. The POC must be in accor-
dance with ((Medieare)) department of health (DOH)

requirements ((before-hospiceserviees-are-delivered—Hes-

pteeservices-delivered-must-be-consistent-with-that plan—ef
eare)) as described in WAC 246-335-085, and meet the
requirements in this section.

(2) A registered nurse or physician must conduct an ini-
tial physical assessment of ((the)) a client and ((must))
develop the ((ptan-efeare)) POC with at least one other mem-
ber of the hospice interdisciplinary team.

(3) ((Fhe-hespiee-interdiseiplinary-team)) At least two

other hospice interdisciplinary team members must review

((ira-ecase-planning-conferenee)) the ((planefeare;)) POC no

later than two working days after it is developed.

(4) The ((plan—ef—eare)) POC must be reviewed and

updated every two weeks by at least three members of the
hospice interdisciplinary team((;inehading)) that includes at
least:

(a) A registered nurse;

(b) A social worker; and

(c) One other hospice interdisciplinary team member.

(5 Alse-see- WAEC246-331135for the-department-of
health's-plan-ef-eare-requirements:))

AMENDATORY SECTION (Amending WSR 99-09-007,
filed 4/9/99, effective 5/10/99)

WAC 388-551-1330 Hospice ((eoordination-of-eare))
- Client care and responsibilities of hospice agencies. (1)

((Onee-a-—<lientchooses-hospice-earefrom-a-hespice-ageney;
that-elientgivesup-therightto:

Permanent
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sueh-as-COPES)) A hospice agency must facilitate a client's

continuity of care with nonhospice providers to ensure that
medically necessary care, both related and not related to the
terminal illness, is met. This includes:

a) Determining if the department has approved a request
for prescribed medical equipment, such as a wheelchair. If
the prescribed item is not delivered to the client before the
client becomes covered by a hospice agency. the department
will rescind the approval. See WAC 388-543-1500.

(b) Communicating with other department programs and
documenting the services a client is receiving in order to pre-
vent duplication of payment and to ensure continuity of care.
Other department programs include, but are not limited to,
programs administered by the aging and disability services

(c) Documenting each contact with nonhospice provid-
ers.

(2) When a client resides in a nursing facility, the hos-
pice agency must:

(a) Coordinate the client's care with all providers, includ-
ing pharmacies and medical vendors; and

(b) Provide the same level of hospice care the hospice
agency provides to a client residing in their home.

(3) Once a client chooses hospice care, hospice agency
staff must notify and inform the client of the following:

(a) By choosing hospice care from a hospice agency, the
client gives up the right to:

(1) Covered Medicaid hospice service and supplies
received at the same time from another hospice agency: and

(ii)) Any covered Medicaid services and supplies
received from any other provider that are necessary for the
palliation and management of the terminal illness and related
medical conditions.

(b) Services and supplies are not paid through the hos-
pice daily rate if they are:
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(1) Proven to be clinically unrelated to the palliation and
management of the client's terminal illness and related medi-
cal conditions (see WAC 388-551-1210(3));

(i1) Not covered by the hospice daily rate;

(iii) Provided under a Title XIX Medicaid program when

the services are similar or duplicate the hospice care services;

or
(iv) Not necessary for the palliation and management of

the client's terminal illness and related medical conditions.
(4) A hospice agency must have written agreements with
all contracted providers.

Hospice - Discharges and Notification

AMENDATORY SECTION (Amending WSR 99-09-007,
filed 4/9/99, effective 5/10/99)

WAC 388-551-1340 When a client leaves hospice
without notice. When a client chooses to leave hospice care
or refuses hospice care without giving the hospice ((pre-
wider)) agency a revocation statement, as required by WAC
388-551-1360, the hospice ((previder)) agency must do all of
the following:

(1) ((NetifyMAA's-hespice—coordinator)) Within five
working days of becoming aware of the client's decision,
inform and notify in writing the department's hospice pro-
gram manager (see WAC 388-551-1400 for further require-
ments);

(2) ((Stop-biing MAAfor-hespiee-payment)) Complete
a Medicaid Hospice 5-Day Notification form (DSHS 13-746)
and forward a copy to the appropriate home and community
services (HCS) office or community services office (CSO) to
notify that the client is discharging from the program;

(3) Notify the client, or the client's authorized represen-
tative, that the client's discharge has been reported to
((MAA)) the department; and

(4) Document the effective date and details of the dis-
charge in the client's hospice record.

AMENDATORY SECTION (Amending WSR 99-09-007,
filed 4/9/99, effective 5/10/99)

WAC 388-551-1350 Discharges from hospice care.
(1) A hospice ((previder)) agency may discharge a client
from hospice care when the client:

(D)) (a) Is no longer certified for hospice care;

((&))) (b) Is no longer appropriate for hospice care; or

((8>Seeks)) (c) The hospice agency's medical director
determines the client is seeking treatment for the terminal ill-

ness ((frem)) outside the plan of care (POC) ((as-defined-by
bo hospice liseinh )

(2) At the time of a client's discharge, a hospice agency
must:

(a) Within five working days, complete a Medicaid Hos-
pice 5-Day Notification form (DSHS 13-746) and forward to

the department's hospice program manager (see WAC 388-
551-1400 for additional requirements), and a copy to the
appropriate home and community services office (HCS) or
community services office (CSO);

(b) Keep the discharge statement in the client's hospice
record;
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(c) Provide the client with a copy of the discharge state-
ment; and

(d) Inform the client that the discharge statement must
be:

(1) Presented with the client's current medical identifica-
tion (medical ID) card when obtaining Medicaid covered
healthcare services or supplies, or both; and

(i1) Used until the department issues the client a new
medical ID card that identifies that the client is no longer a

hospice client.

AMENDATORY SECTION (Amending WSR 99-09-007,
filed 4/9/99, effective 5/10/99)

WAC 388-551-1360 Ending hospice care (revoca-
tions). (1) A client or a ((family-member)) client's authorized
representative may choose to stop hospice care at any time by
signing a revocation statement.

(2) The revocation statement documents the client's
choice to stop Medicaid hospice care. The revocation state-
ment must include all of the following:

(a) Client's signature (or the client's authorized represen-
tative's signature if the client is unable to sign);

(b) Date the revocation was signed; and

(c) Actual date that the client chose to stop receiving
hospice care.

(3) The hospice agency must keep any explanation sup-
porting any difference in the signature and revocation dates
in the client's hospice records.

(4) When a client revokes hospice care, the hospice
agency must ((keep-the-reveeationstatementin-the-elient's
hespteerecord)):

(a) Within five working days of becoming aware of the
client's decision, inform and notify in writing the depart-
ment's hospice program manager (see WAC 388-551-1400
for additional requirements);

(b) Notify the appropriate home and community services
(HCS) office or community services office (CSO) of the
revocation by completing and forwarding a copy of the Med-
icaid Hospice 5-Day Notification form (DSHS 13-746) to the
appropriate home and community services (HCS) office or
community services office (CSO);

(c) Keep the revocation statement in the client's hospice
record;

(d) Provide the client with a copy of the revocation state-
ment; and

(e) Inform the client that the revocation statement must
be:

(i) Presented with the client's current medical identifica-
tion (medical ID) card when obtaining Medicaid covered
healthcare services or supplies, or both; and

(i1) Used until the department issues a new medical ID
card that identifies that the client is no longer a hospice client.

(5) After a client revokes hospice care, the remaining
days ((en)) within the current election period are forfeited.
The client may immediately enter the next consecutive elec-
tion period ((immediately)). The client does not have to wait
for the forfeited days to pass before entering the next consec-
utive election period.

Permanent
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((Hespice—Netifieation))

NEW SECTION

WAC 388-551-1370 When a hospice client dies.
When a client dies, the hospice agency must:

(1) Within five working days, inform and notify in writ-
ing the department's hospice program manager; and

(2) Notify the appropriate home and community services
(HCS) office or community services office (CSO) of the cli-
ent's date of death by completing and forwarding a copy of
the Medicaid Hospice 5-Day Notification form (DSHS 13-
746) to the appropriate HCS office or CSO.

AMENDATORY SECTION (Amending WSR 99-09-007,
filed 4/9/99, effective 5/10/99)

WAC 388-551-1400 ((Hespice-providers-mustnotify
the-department)) Notification requirements for hospice

agencies. (1) (Netifteattonwithinfive-working-daysaveids
fephioati ; . Lated Lont. ol

assessment)) To be reimbursed for providing hospice ser-
vices, the hospice agency must complete a Medicaid Hospice
5-Day Notification form (DSHS 13-746) and forward to the

department's hospice program manager within five working
days from when a medical assistance client begins the first

day of hospice care, or has a change in hospice status. The
hospice agency must notify the department's hospice pro-

gram of:
(a) The name and address of the hospice agency:

(b) The date of the client's first day of hospice care;

(c) A change in the client's primary physician;

(d) A client's revocation of the hospice benefit (home or
institutional);

(e) The date a client leaves hospice without notice;

(f) A client's discharge from hospice care;

Permanent
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(g) A client who admits to a nursing facility (this does
not apply to an admit for inpatient respite care or general
inpatient care);

(h) A client who discharges from a nursing facility (this
does not apply to an admit for inpatient respite care or general
inpatient care.);

(1) A client who is eligible for or becomes eligible for
Medicare or third party liability (TPL) insurance;

(1) A client who dies; or

(k) A client who transfers to another hospice agency.
Both the former agency and current agency must provide the
department with:

(i) The client's name, the name of the former hospice
agency servicing the client, and the effective date of the cli-
ent's discharge; and

(i1) The name of the current hospice agency serving the
client, the hospice agency's provider number, and the effec-
tive date of the client's admission.

(2) The department does not require a hospice agency to

notify the hospice program manager when a hospice client is
admitted to a hospital for palliative care.

(3) When a hospice agency does not notify the depart-
ment's hospice program within five working days of the date
of the client's first day of hospice care as required in subsec-
tion (1)(c) of this section, the department authorizes the hos-
pice daily rate reimbursement effective the fifth working day
prior to the date of notification.

AMENDATORY SECTION (Amending WSR 99-09-007,
filed 4/9/99, effective 5/10/99)

WAC 388-551-1500 ((A-vailabilityrequirementsfor))

Hospice daily rate - Four levels of hospice care. All ser-
vices, supplies and equipment related to the client's terminal
illness and related conditions are included in the hospice
daily rate ((threugh)). The department pays for only one of
the following four levels of hospice care per day (see WAC
388-551-1510 for payment methods):

(1) Routine home care ((for-each-daythe-elientis—at

their restdenee;-with-nerestrietiononlength-or frequeney-of
¥isits;)). Routine home care includes daily care administered
to the client at the client's residence. The services are not

restricted in length or frequency of visits, are dependent on
the client's needs, and are provided to achieve palliation or
management of acute symptoms.

(2) Continuous home care ((is—acute—episodic—eare

reeeived-by-the-elient-to-maintain-the-elient-at home-and

i i i - i )). Con-
tinuous home care includes acute skilled care provided to an
unstable client during a brief period of medical crisis in order
to maintain the client in the client's residence and is limited
to:

(a) A minimum of eight hours of acute care provided
during a twenty-four-hour day;
(b) Nursing care that must be provided by a registered or

licensed practical nurse for more than half the period of care;
((and))
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(c) Homemaker, home health aide, and attendant ser-
vices that may be provided as supplements to the nursing
care;_and

(d) In home care only (not care in a nursing facility or a
hospice care center).

(3) Inpatient respite care._Inpatient respite ((i8)) care
((recetved-inan-approved)) includes room and board services
provided to a client in a department-approved hospice care
center, nursing facility, or hospital. Respite care is intended

WSR 05-18-033

(a) Wage component;
(b) Wage index; and
(c) Unweighted amount.

(3) (Fobepatd- by MAAthe-hospice providermustpre-
. ; ices:
g} Servi | f | bo client! il
the-time-of-the hospiee-admit)) To allow hospice payment

rates to be adjusted for regional differences in wages, the

to ((relieve)) provide relief to the client's primary caregiver((=
Fhis-benefit)) and is limited to:

(a) No more than ((fve)) six consecutive days; and

(b) A client not currently residing in a hospice care cen-
ter, nursing facility, or hospital.

(4) General inpatient hospice care ((is))._General inpa-
tient hosplce care 1ncludes services admlnlstered toa cllen
for pain ((an 5%

ﬂa—et-heiese%ﬁﬂgs)) ontrol or management of acute symptom
In addition:
(a) The services must conform to the client's written plan

of care (POCQC).

(b) This benefit is limited to brief periods of care in
((MAA)) department-approved:

(1) Hospitals;

(i1) Nursing facilities; or

(iii) Hospice ((inpatient-faetlities)) care centers.

(b) There must be documentation in the client's medical
record to support the need for general inpatient level of hos-
pice care.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 99-09-007,
filed 4/9/99, effective 5/10/99)

WAC 388-551-1510 Rates methodology and payment

method for hospice ((previders)) agencies. This section
describes rates methodology and payment methods for hos-
pice care provided ((under-WAEC388-551-1500)) to hospice

clients.

(1) ((Priorto—submitting-a—elaimto-MAA;the hospiee
provider must-file-written-eertificationin-the-client'shospiee
record-per-WAC388-551-13140)) The department uses the

same rates methodology as Medicare uses for the four levels
of hospice care identified in WAC 388-551-1500.

2) ((k%&—may—pay—fer—Hesp*ee—eafe—pfeﬂded—te—eheﬂ%s

o . ;
EIEI . ) fces:

DPAY-OF PAID-AT

Admit General-Inpatient

Bricf Period - Hroati

Death General-npatient

OtherDischarge Reutine))

Each of the four levels of hospice care has the following

department bases payment rates on the Metropolitan Statisti-
cal Area (MSA) county location. MSASs are identified in the

department's current published billing instructions.

(4) (MAA-deesnotpayhospiee providersforthe-elient's
last-day-exeept-for-the-day-of-death)) Payment rates for:

(a) Routine and continuous home care services are based
on the county location of the client's residence.

(b) Inpatient respite and general inpatient care services
are based on the MSA county location of the providing hos-
pice agency.

(5) ((Hespieeprovidersmustbil MAAfor their serviees
usmg—hesp*ee—speetﬁﬁeveﬂ&e—eedes)) The department pays

hospice agencies for services (not room and board) at a daily
rate calculated as follows:

(a) Payments for services delivered in a client's residence
(routine and continuous home care) are based on the county
location of the client's residence: or

(b) Payments for respite and general inpatient care are
based on the county location of the providing hosmce agency.

ageney)) The department:
(a) Pays for routine hospice care, continuous home care,

respite care, or general inpatient care for the day of death;
(b) Does not pay room and board for the day of death;

and

(c) Does not pay hospice agencies for the client's last day
of hospice care when the last day is for the client's discharge,
revocation, or transfer.

(7) (MAA—paysnursingfaectity room—and beardpay-

)) Hospice agencies

must bill the department for their services using hospice-spe-
cific revenue codes.

three rate components:

[91

(8) For hospice clients in a nursing facility:

Permanent
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(a) (MA#A)) The department pays nursing facility room
and board payments ((te—free-standing-hospice-ageneies
Heensed-ashospitals-byusing MAA's-administrative-state-

stgned)) at a daily rate directly to the hospice agency at
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(c) When the client's providers, including the hospice
((previder)) agency, coordinate the health care provided.
3) The department's aging and disability services

administration (ADSA) pays for services provided to a client

eligible under the community options program entry system

ninety-five percent of the nursing facility's current Medicaid

(COPES) directly to the COPES provider.

daily rate in effect on the date the services were provided; and
(b) The hospice agency pays the nursing facility at a

(a) The client's monthly participation amount, if there is
one, for services provided under COPES is paid separately to

daily rate no greater than the nursing facility's current Medic-

the COPES provider; and

aid daily rate.
9) ((JEhe—dep&mﬂeﬂ{—pays—fer—GQP—E—S—seMees—eﬁeﬂfs

EEP. .. . ..] . .l ]
the- COPESprevider:

vices;notthe-COPESprogram)) The department:

(a) Pays a hospice care center a daily rate for room and
board based on the average room and board rate for all nurs-
ing facilities in effect on the date the services were provided.

(b) Does not pay hospice agencies or hospice care cen-
ters a nursing facility room and board payment for:

(1) A client's last day of hospice care(e.g., client's dis-
charge, revocation, or transfer); or

(>ii) The day of death.

(10) The daily rate for authorized out-of-state hospice
services is the same as for in-state non-MSA hospice ser-
vices.

(11) The client's notice of action (award) letter states the
amount of participation the client is responsible to pay each
month towards the total cost of hospice care. The hospice
agency receives a copy of the award letter and:

(a) Is responsible to collect the correct amount of the cli-
ent's participation if the client has any; and

(b) Must show the client's monthly participation on the
hospice claim. (Hospice providers may refer to the depart-
ment's current published billing instructions for how to bill a
hospice claim.) If a client has a participation amount that is
not reflected on the claim and the department reimburses the
amount to the hospice agency, the amount is subject to
recoupment by the department.

AMENDATORY SECTION (Amending WSR 99-09-007,
filed 4/9/99, effective 5/10/99)

WAC 388-551-1520 Payment method for nonhospice
providers. (1) ((Hespitals-whichprovide inpatientearetoeh-
ents—in-the-hospteeprogramfor medical-conditionsneot

related-to-their-terminal ilness-may-bepaid)) The department

pays for hospitals that provide inpatient care to clients in the
hospice program for medical conditions not related to their
terminal illness according to chapter 388-550 WAC, Hospital
services.

(2) (MAA)) The department pays providers who are
attending physicians ((whe-are)) and not employed by the
hospice agency ((at-their)), the usual amount through the
resource based relative value scale (RBRVS) fee schedule:

(a) For direct physician care services provided to a hos-
pice client;

(b) When the provided services are not related to the ter-
minal illness; and
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(b) Hospice agencies must bill the department's hospice
program directly for hospice services., not the COPES pro-

gram.

AMENDATORY SECTION (Amending WSR 99-09-007,
filed 4/9/99, effective 5/10/99)

WAC 388-551-1530 Payment method for Medicaid-
Medicare dual eligible clients. (1) (MA#A)) The department
does not pay for any hospice care provided to a client covered
by ((partA)) Medicare part A (hospital insurance).

(2) (MAA)) The department may pay for hospice care
provided to a client:

(a) Covered by ((partB)) Medicaid part B (medical
insurance); and

(b) Not covered by ((partA)) Medicare part A.

(3) For hospice care provided to a Medicaid-Medicare
dual eligible client. hospice ((previders—must)) agencies are
responsible to bill:

(a) Medicare before billing ((Medieaid;—exeeptfor-hes-
pteenursingfacility roem-and-beard)) the department:;

(b) The department for hospice nursing facility room and
board;

(c) The department for hospice care center room and
board; and

(d) Medicare for general inpatient care or inpatient

respite care.
(4) All the limitations and requirements related to hos-

pice care described in this ((ehapter)) subchapter apply to the
payments described in this section.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 388-551-1315 Example of how hospice cli-
ent certifications (election

periods) work.

WAC 388-551-1410 Hospice providers must

notify institutional providers.

NEW SECTION

WAC 388-551-1800 Pediatric palliative care (PPC)
case management/coordination services - General.
Through a hospice agency, the department's pediatric pallia-
tive care (PPC) case management/coordination services pro-
vide the care coordination and skilled care services to clients
who have life-limiting medical conditions. Family members
and caregivers of clients eligible for pediatric palliative care
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services may also receive support through care coordination
when the services are related to the client's medical needs.

NEW SECTION

WAC 388-551-1810 Pediatric palliative care (PPC)
case management/coordination services - Client eligibil-
ity. To receive pediatric palliative care (PPC) case manage-
ment/coordination services, a person must:

(1) Be twenty years of age or younger;

(2) Be a current recipient of the:

(a) Categorically needy program (CNP);

(b) Limited casualty program - medically needy program
(LCP-MNP);

(c) CNP - Alien emergency medical;

(d) LCP-MNP-Alien emergency medical;

(e) Children's health insurance program (SCHIP); and

(3) Have a life-limiting medical condition that requires
case management and coordination of medical services due
to at least three of the following circumstances:

(a) An immediate medical need during a time of crisis;

(b) Coordination with family member(s) and providers
required in more than one setting (i.e. school, home, and mul-
tiple medical offices or clinics);

(c) A life-limiting medical condition that impacts cogni-
tive, social, and physical development;

(d) A medical condition with which the family is unable
to cope;

(e) A family member(s) and/or caregiver who needs
additional knowledge or assistance with the client's medical
needs; and

(f) Therapeutic goals focused on quality of life, comfort,
and family stability.

NEW SECTION

WAC 388-551-1820 Pediatric palliative care (PPC)
contact - Services included and limitations to coverage.
(1) The department's pediatric palliative care (PPC) case
management/coordination services cover up to six pediatric
palliative care contacts per client, per calendar month, subject
to the limitations in this section and other applicable WAC.

(2) One pediatric palliative care contact consists of:

(a) One visit with a registered nurse, social worker, or
therapist (for the purpose of this section, the department
defines therapist as a licensed physical therapist, occupa-
tional therapist, or speech/language therapist) with the client
in the client's residence to address:

(i) Pain and symptom management;

(i1) Psychosocial counseling; or

(iii) Education/training.

(b) Two hours or more per month of case management or
coordination services to include any combination of the fol-
lowing:

(i) Psychosocial counseling services (includes grief sup-
port provided to the client, client's family member(s), or cli-
ent's caregiver prior to the client's death);

(ii) Establishing or implementing care conferences;

(iii) Arranging, planning, coordinating, and evaluating
community resources to meet the client's needs;
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(iv) Visits lasting twenty minutes or less (for example,
visits to give injections, drop off supplies, or make appoint-
ments for other PPC-related services.); and

(v) Visits not provided in the client's home.

(3) The department does not pay for a pediatric palliative
care contact described in subsection (2) of this section when
a client is receiving services from any of the following:

(a) Home health program,;

(b) Hospice program;

(c) Private duty nursing (private duty nursing can sub-
contract with PPC to provide services)/medical intensive
care;

(d) Disease case management program; or

(e) Any other department program that provides similar
services.

(4) The department does not pay for a pediatric palliative
care contact that includes providing counseling services to a
client's family member or the client's caregiver for grief or
bereavement for dates of service after a client's death.

NEW SECTION

WAC 388-551-1830 How to become a department-
approved pediatric palliative care (PPC) case manage-
ment/coordination services provider. This section applies
to department-enrolled providers who currently do not pro-
vide pediatric palliative care (PPC) services to medical assis-
tance clients.

(1) To apply to become a department-approved provider
of PPC services, a provider must:

(a) Be a department-approved hospice agency (see WAC
388-551-1300 and 388-551-1305); and

(b) Submit a letter to the department's hospice/PPC pro-
gram manager requesting to become a department-approved
provider of PPC and include a copy of the provider's policies
and position descriptions with minimum qualifications spe-
cific to pediatric palliative care.

(2) A hospice agency qualifies to provide PPC services
when:

(a) All the requirements in this section are met; and

(b) The department provides the hospice agency with
written notification.

NEW SECTION

WAC 388-551-1840 Pediatric palliative care (PPC)
case management/coordination services - Provider
requirements. (1) An eligible provider of pediatric palliative
care (PPC) case management/coordination services must do
all of the following:

(a) Meet the conditions in WAC 388-551-1300;

(b) Confirm that a client meets the eligibility criteria in
WAC 388-551-1810 prior to providing the pediatric pallia-
tive care services;

(c) Place in the client's medical record a written order for
PPC from the client's physician;

(d) Determine and document in the client's medical
record the medical necessity for the initial and ongoing care
coordination of pediatric palliative care services;

(e) Document in the client's medical record:
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(i) A palliative plan of care (POC) (a written document
based on assessment of a client's individual needs that identi-
fies services to meet those needs).

(i1) The medical necessity for those services to be pro-
vided in the client's residence; and

(iii) Discharge planning.

(f) Provide medically necessary skilled interventions and
psychosocial counseling services by qualified interdiscipli-
nary hospice team members;

(g) Assign and make available a PPC case manager
(nurse, social worker or therapist) to implement care coordi-
nation with community-based providers to assure clarity,
effectiveness, and safety of the client's POC;

(h) Complete and fax the Pediatric Palliative Care (PPC)
Referral and 5-Day Notification form (DSHS 13-752) to the
department's PPC program manager within five working
days from date of occurrence of the client's:

(i) Date of enrollment in PPC.

(i1) Discharge from the hospice agency or PPC program
when the client:

(A) No longer meets PPC criteria;

(B) Is able to receive all care in the community;

(C) Does not require any services for sixty days; or

(D) Discharges from the PPC program and enrolls in the
department's hospice program.

(iii) Transfer to another hospice agency for pediatric pal-
liative care services.

(iv) Death.

(1) Maintain the client's file which includes the POC,
visit notes, and all of the following:

(1) The client's start of care date and dates of service;

(i1) Discipline and services provided (in-home or place
of service);

(iii) Case management activity and documentation of
hours of work; and

(iv) Specific documentation of the client's response to
the palliative care and the client's and/or client's family's
response to the effectiveness of the palliative care (e.g. the
client might have required acute care or hospital emergency
room visits without the pediatric palliative care services).

(j) Provide when requested by the department's PPC pro-
gram manager, a copy of the client's POC, visit notes, and any
other documents listing the information identified in subsec-
tion (1)(i) of this section.

(2) If the department determines the POC, visit notes,
and/or other required information do not meet the criteria for
a client's PPC eligibility or does not justify the billed amount,
any payment to the provider is subject to recoupment by the
department.

NEW SECTION

WAC 388-551-1850 Pediatric palliative care (PPC)
case management/coordination services - Rates method-
ology. (1) The department determines the reimbursement rate
for a pediatric palliative care (PPC) contact described in
WAC 388-551-1820 using the average of statewide Metro-
politan Statistical Area (MSA) home health care rates for
skilled nursing, physical therapy, speech-language therapy
and occupational therapy.
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(2) The department makes adjustments to the reimburse-
ment rate for PPC contacts when the legislature grants a
vender rate change. New rates become effective as directed
by the legislature and are effective until the next rate change.

(3) The reimbursement rate for authorized out-of-state
PPC services is the same as the in-state non-MSA rate.
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Purpose: This rule addresses what happens if a displaced
employee chooses to be removed from an EBU before the
effective date of the contract.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Adopted under notice filed as WSR 05-16-040 on July
27, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 1, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 1, Amended 0, Repealed 0.

Date Adopted: September 8, 2005.

Eva N. Santos
Director

NEW SECTION

WAC 357-43-008 What happens if a displaced
employee chooses to be removed from the employee busi-
ness unit before the effective date of a contract that is
awarded to the employee business unit? When a displaced
employee chooses to be removed from an employee business
unit prior to the effective date of the contract that is awarded
to the employee business unit, the following applies:

(1) If the displaced employee chooses to be removed
before the employer notifies the employee business unit of
the intent to award the contract to the employee business unit
(as described in WAC 236-51-600), the displaced employee
has layoff rights in accordance with WAC 357-46-012.

(2) If the displaced employee chooses to be removed
after the employer notifies the employee business unit of the
intent to award the contract to the employee business unit (as
described in WAC 236-51-600), the displaced employee has
no layoff rights under chapter 357-46 WAC and is considered
to have resigned when his/her position is eliminated.
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WSR 05-19-004
PERMANENT RULES
DEPARTMENT OF PERSONNEL
[Filed September 8, 2005, 4:00 p.m., effective October 10, 2005]

Effective Date of Rule: October 10, 2005.

Purpose: These rules address the reasons for layoff and
how a state employer will layoff a displaced employee fol-
lowing the award of a contract under the competitive con-
tracting process.

Citation of Existing Rules Affected by this Order:
Amending WAC 357-46-010.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Adopted under notice filed as WSR 05-16-039 on July
27, 2005.

Changes Other than Editing from Proposed to Adopted
Version: In WAC 357-46-012, a sentence was added to sub-
section (3) which states that EBU members' layoff rights will
be determined by the employee business unit's layoff proce-
dure as provided in WAC 357-43-100.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 2, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 2, Amended 1, Repealed 0.

Date Adopted: September 8, 2005.

Eva N. Santos

Director

AMENDATORY SECTION (Amending WSR 04-18-114,
filed 9/1/04, effective 7/1/05)

WAC 357-46-010 What are the reasons for layoff?
(1) Employees may be laid off without prejudice according to
layoff procedures that are consistent with these rules. The
reasons for layoff include, but are not limited to, the follow-
ing:

(a) Lack of funds;

(b) Lack of work; or

(c) Organizational change.

(2) Examples of layoff actions due to lack of work may
include, but are not limited to:

(a) Termination of a project or special employment;

(b) Availability of fewer positions than there are employ-
ees entitled to such positions;

(c) Employee's ineligibility to continue in a position fol-
lowing its reallocation to a class with a higher salary range
maximum; or
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(d) Employee's ineligibility to continue, or choice not to
continue, in a position following its reallocation to a class
with a lower salary range maximum.

(e) Elimination of a position due to the work of the posi-
tion being competitively contracted.

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

NEW SECTION

WAC 357-46-012 Following the award of a contract
under the competitive contracting process, how does an
employer layoff displaced employees as defined by WAC
357-43-001? (1) If an employee business unit as defined by
WAC 357-43-001 is not awarded the contract, all displaced
employees as defined by WAC 357-43-001 are subject to the
employer's layoff procedure when the positions are elimi-
nated or reduced.

(2) Displaced employees as defined by WAC 357-43-
001 who are not part of the employee business unit awarded
the contracted are subject to the employer's layoff procedure
when the employees' positions are eliminated or reduced (See
WAC 357-43-008 for what happens if a displaced employee
chooses to be removed from an employee business unit.)

(3) Displaced employees as defined by WAC 357-43-
001 who are part of the employee business unit awarded the
contract become an employee business unit member on the
effective date of the contract. The layoff rights of employee
business unit members are determined by the employee busi-
ness unit's layoff procedure as provided in WAC 357-43-100.
Employee business unit members do not have layoff rights
under chapter 357-46 WAC.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

WSR 05-19-005
PERMANENT RULES
DEPARTMENT OF PERSONNEL
[Filed September 8, 2005, 4:02 p.m., effective October 10, 2005]

Effective Date of Rule: October 10, 2005.

Purpose: The purpose of this rule is to address the
administration of the general government transition pool.

Citation of Existing Rules Affected by this Order:
Amending WAC 357-46-100.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Adopted under notice filed as WSR 05-16-037 on July
27, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Permanent
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: September 8, 2005.

Eva N. Santos
Director

AMENDATORY SECTION (Amending WSR 04-18-114,
filed 9/1/04, effective 7/1/05)

WAC 357-46-100 Who administers and establishes
operating procedures for the general government transi-
tion pool program? The department administers the general
government transition pool program. The director develops
and implements appropriate operating procedures to facilitate
the program. The operating procedures include the following
requirements:

(1) General government employers must certify transi-

tion pool candidates when ((a-eertified-pool-contains—eligible
i herthan lavolf or i | onal g

dates)) there are no internal layoff list candidates.

(2) Transition pool candidates must satisfy the compe-
tency and other position requirements to be considered for a
position.

WSR 05-19-006
PERMANENT RULES
DEPARTMENT OF PERSONNEL
[Filed September 8, 2005, 4:04 p.m., effective October 10, 2005]

Effective Date of Rule: October 10, 2005.

Purpose: The purpose of this rule is to define the term
"disabled veteran."

Citation of Existing Rules Affected by this Order:
Amending WAC 357-01-115.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Adopted under notice filed as WSR 05-16-036 on July
27, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Permanent
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Date Adopted: September 8, 2005.
Eva N. Santos

Director

AMENDATORY SECTION (Amending WSR 05-01-204,
filed 12/21/04, effective 7/1/05)

WAC 357-01-115 Disabled veteran. For affirmative
action purposes, a person;

(1) ((e))Entitled to disability compensation under laws
administered by the Veterans Administration for disability
rated at 30 percent or more((5)) or ((a-persen)) disability rated
at least 10 percent in the case of a veteran who has been deter-
mined by the Veterans Administration to have a serious
employment handicap; or

(2) ((w))Whose discharge or release from active duty
was for a disability incurred or aggravated in the line of duty.

WSR 05-19-007
PERMANENT RULES
DEPARTMENT OF PERSONNEL
[Filed September 8, 2005, 4:06 p.m., effective October 10, 2005]

Effective Date of Rule: October 10, 2005.

Purpose: The purpose of these rules is to address separa-
tion due to unauthorized absence.

Citation of Existing Rules Affected by this Order:
Amending WAC 357-46-215, 357-46-220, and 357-46-225.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Adopted under notice filed as WSR 05-16-091 on
August 2, 2005.

Changes Other than Editing from Proposed to Adopted
Version: As a result of discussions with stakeholders the
word "subsequent" was removed from the last sentence in
WAC 357-46-215.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 1, Amended 3,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 1, Amended 3, Repealed 0.

Date Adopted: September 8, 2005.
Eva N. Santos
Director
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AMENDATORY SECTION (Amending WSR 04-18-114,
filed 9/1/04, effective 7/1/05)

WAC 357-46-215 How is an employee who is being
separated for unauthorized absence notified? Following
an unauthorized absence of at least three consecutive work-
ing days, the employer may separate an employee by sending
a separation notice to the employee by personal service or by
United States mail to the last known address of the employee.
For a permanent employee, the separation notice must inform
the employee of the ability to petition the employer for rein-
statement and the right to appeal the separation to the board
as provided in chapter 357-52 WAC.

AMENDATORY SECTION (Amending WSR 04-18-114,
filed 9/1/04, effective 7/1/05)

WAC 357-46-220 How can a((#)) permanent
employee separated for unauthorized absence petition for
reinstatement? A permanent employee separated for unau-
thorized absence may petition the appointing authority in
writing to consider reinstatement. The employee must pro-
vide proof that the absence was involuntary or unavoidable.
The employer must receive the employee's petition within
seven calendar days of personal service or deposit in the
United States mail of the separation notice.

NEW SECTION

WAC 357-46-222 Must the employer respond to an
employee's petition for reinstatement within a specific
time frame? The employer must respond in writing to an
employee's petition for reinstatement as provided in WAC
357-46-220 within seven calendar days of receipt of the
employee's petition.

AMENDATORY SECTION (Amending WSR 04-18-114,
filed 9/1/04, effective 7/1/05)

WAC 357-46-225 Can a permanent employee appeal
if the employer does not reinstate the employee under
WAC 357-46-220? Within thirty calendar days of the effec-
tive date of the separation, a permanent employee may appeal

the separation to the board. ((Hapermanentemployeeisnot
femsmfed—uﬁde%%%—me—emp}eyee—ﬂmst—be

véded—m—ehap%ei%éq—éa—\%)) Petitioning the emnlover

for reinstatement does not lengthen the thirty calendar days
within which the employee may appeal to the board. Appeals
may not be based on information other than that shared with
the employer at the time of the request for reinstatement.

WSR 05-19-008
PERMANENT RULES
DEPARTMENT OF PERSONNEL
[Filed September 8, 2005, 4:08 p.m., effective October 10, 2005]

Effective Date of Rule: October 10, 2005.

WSR 05-19-008

Purpose: The purpose of these rules is to address the
notice requirement for separation due to disability and sepa-
ration for nondisciplinary reasons.

Citation of Existing Rules Affected by this Order:
Amending WAC 357-46-170 and 357-46-200.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Adopted under notice filed as WSR 05-16-089 on
August 2, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 2,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 2, Repealed 0.

Date Adopted: September 8, 2005.

Eva N. Santos

Director

AMENDATORY SECTION (Amending WSR 04-18-114,
filed 9/1/04, effective 7/1/05)

WAC 357-46-170 What is the notice requirement
before separating an employvee ((must-a—permanent
emplovechenotitied-of-beforehe/shedisseparated)) due to
disability under the provisions of WAC 357-46-1607?
Before separating an employee from employment under the
provisions of WAC 357-46-160, the employer must provide
at least seven calendar days' written notice to the employee.
For permanent employees, the notice ((A—permanent
employee-beingseparated-dueto-disability)) must ((be

mnformed-in—writing-ef-the)) include information on how

optionr)) to apply for reemployment as provided in
((eption)) ly fi 1 ided in WAC
357-19-475.

AMENDATORY SECTION (Amending WSR 04-18-114,
filed 9/1/04, effective 7/1/05)

WAC 357-46-200 What is the notice requirement
before separating an employee for nondisciplinary rea-
sons under the provisions of WAC 357-46-195? (1) Before
separating an employee from employment under the provi-
sions of WAC 357-46-195, the employer must provide at
least fifteen calendar days' written notice to the employee and
state the reason for separation. If, within the notice period,
the employee satisfactorily demonstrates why the separation
should not occur, the appointing authority may rescind the
separation notice.

(2) The employer should consider reassignment during
the notice period if continued employment in the position
represents a liability.

Permanent



WSR 05-19-009

(3) This section does not apply to separations due to dis-
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AMENDATORY SECTION (Amending WSR 05-12-085,

ability. WAC 357-46-170 specifies the notice requirement
when separating an employee due to disability.

WSR 05-19-009
PERMANENT RULES
DEPARTMENT OF PERSONNEL
[Filed September 8, 2005, 4:09 p.m., effective October 10, 2005]

Effective Date of Rule: October 10, 2005.

Purpose: The purpose of these rules is to address trial
service periods and probationary periods.

Citation of Existing Rules Affected by this Order:
Amending WAC 357-19-030, 357-19-181, and 357-19-090.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Adopted under notice filed as WSR 05-16-090 on
August 2, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 1, Amended 3,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 1, Amended 3, Repealed 0.

Date Adopted: September 8, 2005.

Eva N. Santos

Director

AMENDATORY SECTION (Amending WSR 05-01-206,
filed 12/21/04, effective 7/1/05)

WAC 357-19-030 When may an employee be
required to serve a trial service period? A permanent
employee who transfers, voluntarily demotes, ((er)) is ele-
vated, or is reverted to a position may be required by the
employer to serve a trial service period in accordance with
the employer's policy per WAC 357-19-090. (See WAC 357-
46-110 for information on when an employee may be
required to serve a transition review period.)

NEW SECTION

WAC 357-19-035 When is a trial service period not
allowed for an employee who is reverted to a position?
Employers are not allowed to require a trial service period
when an employee is being reverted to a comparable position
with the same job duties as the position in which the
employee last held permanent status. The employer deter-
mines the comparability of the position.

Permanent

filed 5/27/05, effective 7/1/05)

WAC 357-19-181 When is an employee appointed to
a position with permanent status? An appointing authority
must make a permanent status appointment of an employee
under the following conditions:

(1) Upon successful completion of a probationary, trial
service, or transition review period;

(2) Upon reassignment of a permanent employee who is
not in trial service status;

(3) Upon transfer, demotion, reversion, or elevation
when the employee is not required to serve a trial service
period;

(4) Upon rehire from layoff or appointment to a position
as a layoff option when a transition review period is not
required,;

(5) Upon the director conferring permanent status to an
employee under remedial action provisions; and

(6) Upon conversion of an exempt position to the classi-
fied service, per WAC 357-19-225, if the incumbent has been
employed for at least an amount of time equal to the proba-
tionary period for the class. If the incumbent has not been
employed that long, the employee must serve a probationary
period. The employer may count the time spent in the posi-
tion prior to conversion towards the probationary period.

AMENDATORY SECTION (Amending WSR 05-01-206,
filed 12/21/04, effective 7/1/05)

WAC 357-19-090 Must employers have a policy on
probationary and trial service periods? Employers must
publish a policy on probationary and trial service periods that
minimally addresses the employer's basis for determining
and notifying an employee:

(1) When a trial service period is required upon transfer,
voluntary demotion, reversion or elevation as provided in
WAC 357-19-030.

(2) When a probationary or trial service period is
extended, per WAC 357-19-045 and 357-19-060; and

(3) When a probationary or trial service period is contin-
ued, per WAC 357-19-070.

WSR 05-19-010
PERMANENT RULES
DEPARTMENT OF PERSONNEL
[Filed September 8, 2005, 4:12 p.m., effective October 10, 2005]

Effective Date of Rule: October 10, 2005.

Purpose: The purpose of this rule is to address financial
incentives for EBU members.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Adopted under notice filed as WSR 05-16-038 on July
27, 2005.

Changes Other than Editing from Proposed to Adopted
Version: As a result of discussions with stakeholders, it was
determined that the last sentence in this rule should be
changed to refer you to chapter 41.60 RCW.
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Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 1, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 1, Amended 0, Repealed 0.

Date Adopted: September 8, 2005.

Eva N. Santos

Director

NEW SECTION

WAC 357-43-120 Can EBU members receive finan-
cial incentives for any cost savings that result from com-
pleting performance requirements for less cost or better
efficiency than what was anticipated in the agreement
with the EBU? EBU members may receive financial incen-
tives for any cost savings resulting from completing the per-
formance requirements for less cost or better efficiency than
what was anticipated in the agreement with the EBU. The
financial incentives must be provided using reward or incen-
tive plans recognized in Chapter 41.60 RCW.

WSR 05-19-011
PERMANENT RULES
DEPARTMENT OF PERSONNEL
[Filed September 8, 2005, 4:13 p.m., effective October 10, 2005]

Effective Date of Rule: October 10, 2005.

Purpose: The purpose of these rules is to address direc-
tor's reviews.

Citation of Existing Rules Affected by this Order:
Amending WAC 357-49-010, 357-52-010, and 357-52-190.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Adopted under notice filed as WSR 05-16-092 on
August 2, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 7, Amended 3,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

WSR 05-19-011

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 7, Amended 3, Repealed 0.

Date Adopted: September 8, 2005.

Eva N. Santos

Director

AMENDATORY SECTION (Amending WSR 05-12-082,
filed 5/27/05, effective 7/1/05)

WAC 357-49-010 For what actions may an individ-
ual request a director's review? (1) If the department is
responsible for the assessment process, an applicant or candi-
date may request a director's review of his/her examination
results or the removal of his/her name from an applicant or
candidate pool as specified in WAC 357-16-175. Director
review decisions regarding the removal of an individual's
name from an applicant or candidate pool or an individual's
examination results are final and not subject to further review
or appeal.

(2) An individual may request a director's review of the
removal of his/her name from a layoff list as specified in
WAC 357-46-145.

(3) An employee may request a director's review of the
following:

(a) Allocation or reallocation per WAC 357-13-080; or

(b) Performance evaluation process or procedure per
WAC 357-37-080.

(4) In addition to the subject((s)) listed in section (2) of
this rule, an employee may request a director's review of an
alleged violation of the civil service laws or rules within
thirty calendar days of the date the employee could reason-
ably be expected to have knowledge of the action giving rise
to a law or rule violation claim or the stated effective date,
whichever is later. An employee may not request a director's
review of:

(a) ((a))Allegations arising from the development and
adoption of the classification plan under the provisions of
WAC 357-10-020;

(b) An alleged violation of civil service laws or rules per-
taining to layoff, except for removal of his/her name from a
layoff list as provided in subsection 2 of this section; or

(¢) ((¥))The actions of reduction, dismissal, suspension,
demotion or separation.

(5) An individual may request the director review his/her
request for remedial action per WAC 357-19-430 or 357-19-
450. Requests for remedial action must be received within
thirty calendar days of the date the individual could reason-
ably be expected to have knowledge of the action giving rise
to violation of the nonpermanent appointment or temporary
appointment rules.

NEW SECTION

WAC 357-49-017 When is a director's review part of
the appeal process? When an individual requests a director's
review for any of the following types of actions, the director's
review constitutes the initial step of the appeal process:

Permanent
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(1) Review of an employee's allocation or reallocation
per WAC 357-13-080;

(2) Review of an alleged violation of civil service law or
rules per WAC 357-49-010 (2) and (4); and

(3) Review of a remedial action request per WAC 357-
49-010(5).

NEW SECTION

WAC 357-49-018 Does an individual or an employer
have the right to appeal the results of a director's review
to the board? Except as provided in WAC 357-49-010(1),
either party may appeal the results of the director's review to
the board by filing written exceptions to the director's deter-
mination in accordance with chapter 357-52 WAC. In accor-
dance with WAC 357-52-010, written exceptions for appeals
of allocation or reallocation are filed:

(1) Through December 31, 2005, with personnel appeals
board; and

(2) As of January 1, 2006, with personnel resources
board.

NEW SECTION

WAC 357-49-019 What civil service rules govern the
director's review process? Chapter 357-49 WAC governs
the process under which director's reviews are conducted.

NEW SECTION

WAC 357-49-022 Who has the burden of proof in a
director's review? The individual or employee requesting
the director's review has the burden of proof in a director's
review.

NEW SECTION

WAC 357-49-025 How must exhibits for director's
reviews be prepared and exchanged? (1) When exhibits are
submitted for any director's review, one copy must be pro-
vided for the director or designee and one copy must be pro-
vided to the opposing party.

(2) For allocation reviews, employees must submit all
exhibits through the employer's human resource office. The
employer's human resource representative is responsible for
forwarding all exhibits to the director or designee within the
time frames set by the director or designee.

(3) For all other director's reviews, the party submitting
the exhibit is responsible for providing copies to the director
or designee and opposing party within the time frames set by
the director or designee.

(4) The parties must pre-mark their exhibits for identifi-
cation before they are provided to the opposing party and
submitted to the director or designee.

(5) The director or designee may limit the number, scope
and timing of exhibits.

NEW SECTION

WAC 357-49-035 When does a director's determina-
tion become final? (1) Director review decisions regarding
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the removal of an individual's name from an applicant or can-
didate pool or an individual's examination results are not sub-
ject to further review or appeal and become final when notice
of the determination is served on the parties.

(2) For all other director's determinations, if no excep-
tions are filed, the determination becomes final thirty calen-
dar days after notice of the determination is served on the par-
ties.

AMENDATORY SECTION (Amending WSR 05-01-190,
filed 12/21/04, effective 7/1/05)

WAC 357-52-010 What actions may be appealed? (1)
Any permanent employee subject to the statutory jurisdiction
of the board who is dismissed, suspended, demoted, or sepa-
rated or whose base salary is reduced may appeal to the
board.

(2) Any employee, subject to the statutory jurisdiction of
the board who is affected by a violation of the state civil ser-
vice law (chapter 41.06 RCW) or the rules contained in Title
357 WAC, or an employer, may appeal to the board as fol-
lows:

(a) For a violation of state civil service law or rules relat-
ing to a layoff action, excluding removal from a layoff list,
the employee may appeal directly to the board.

(b) For a violation of state civil service law or rules relat-
ing to any other subject, including removal from a layoff list,
the employee or employer may appeal to the board by filing
written exceptions to the director's review determination,
except as provided in WAC 357-49-010(1).

(3) Through December 31, 2005, an employee in a posi-
tion at the time of its allocation or reallocation or the
employer may appeal to the personnel appeals board by filing
written exceptions to the director's review determination in
accordance with Title 358 WAC. As of January 1, 2006, an
employee in a position at the time of its allocation or reallo-
cation or the employer may appeal to the personnel resources
board by filing written exceptions to the director's review
determination.

(4) An employee whose position has been exempted
from chapter 41.06 RCW may appeal the exemption to the
board.

(5) An individual or the employer may appeal remedial
action to the board by filing written exceptions to the direc-
tor's review determination.

(6) Any permanent Washington management service
employee who is dismissed, suspended, demoted, or sepa-
rated, or whose base salary is reduced may appeal to the
board. A determination of which Washington management
service positions will be eliminated in a reduction-in-force
action is not subject to appeal.

AMENDATORY SECTION (Amending WSR 05-01-191,
filed 12/21/04, effective 7/1/05)

WAC 357-52-190 What must be included in a party's
written exceptions to a recommended decision? The writ-
ten exceptions must set forth specific exceptions to the rec-
ommended decision and any additional errors a party con-
tends were made by the hearing officer. If a party contends
that the hearing officer has made an error which requires a
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review of the record, the party must identify the specific por-
tion(s) of the record that support each claimed error.

NEW SECTION

WAC 357-52-193 What must be included in a party's
written exceptions to a director's determination? The
written exceptions must set forth specific exceptions to the
director's determination and any additional errors a party con-
tends were made by the director's designee. The party must
identify the specific portion(s) of the record that support each
exception or claimed error.

WSR 05-19-014
PERMANENT RULES
DEPARTMENT OF
RETIREMENT SYSTEMS
[Filed September 9, 2005, 11:02 a.m., effective October 10, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To explain the eligibility criteria, general
requirements, and application process for school employees'
retirement system Plan 2 and 3 disability benefits.

Statutory Authority for Adoption: RCW 41.50.050(5)
and 41.35.020.

Other Authority: RCW 41.35.440 and 41.35.690.

Adopted under notice filed as WSR 05-16-078 on
August 1, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 1, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 7, 2005.

Sandra J. Matheson
Director

NEW SECTION

WAC 415-110-436 SERS Plans 2 and 3 disability
benefits. This section covers disability benefits provided for
in RCW 41.35.440 and 41.35.690 for members of SERS
Plans 2 and 3. Disability provisions are designed primarily to
provide an income to members who have been forced to leave
the workforce because of an incapacitating disability. This
section applies equally to on- or off-the-job injuries and/or
illnesses. Members may also be eligible for benefits from the
Washington state departments of labor and industries (work-
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ers' compensation benefits) and social and health services,
the U.S. Social Security Administration, employers, disabil-
ity insurers, and others. Please contact these organizations
directly for more information.

(1) Am I eligible for disability benefits? You are eligi-
ble for a disability allowance if, at the time of your separation
from employment, you are totally incapacitated to perform
the duties of your job or any other position for a SERS
employer for which you are qualified by training or experi-
ence. Objective medical evidence is required to establish
total incapacitation. Vocational and/or occupational evi-
dence may be required at the discretion of the department.

(2) If eligible, what will I receive as my monthly dis-
ability benefits under the standard option?

(a) If you are a Plan 2 member, you will receive two per-
cent times average final compensation (AFC) times service
credit years, permanently actuarially reduced to reflect the
difference in the number of years between your age when you
separate for disability and age sixty-five. See WAC 415-02-
320 for early retirement factors and examples.

(b) If you are a Plan 3 member, you will receive a
defined benefit of one percent times average final compensa-
tion times service credit years, permanently actuarially
reduced to reflect the difference in the number of years
between your age when you separate for disability and age
sixty-five. See WAC 415-02-320 for early retirement factors
and examples.

(c) The degree of your disability or impairment will not
impact the amount of your disability benefit.

(3) May I choose a benefit option that provides a
monthly allowance to my survivor beneficiary? You may
choose to have your benefit paid according to any of the ben-
efit options described in WAC 415-110-326. If you choose
an option with a survivor feature, your monthly benefit will
be actuarially reduced to offset the cost.

(4) How do I apply?

(a) You or your representative must contact the depart-
ment to request an application. The three-part application
must be completed by the proper persons and returned to the
department.

(1) Part 1: Disability retirement application. You must
complete, sign and have notarized. If you are married, your
spouse must sign consent of the benefit option you choose.

(i1) Part 2: Employer's statement and report. Your
employer must complete, sign and return directly to the
department.

(iii) Part 3: Medical report. You must complete section
one. Your physician must complete the remainder of the
form, attach supporting documentation, sign and return
directly to the department. You are responsible for all medi-
cal expenses related to your application for benefits.

(b) When the department receives part 1 of your applica-
tion, you are considered to be an applicant for disability ben-
efits. However, your eligibility will not be determined until
the department receives all three parts of the application.

(5) What is the time limit for filing an application for
disability benefits? There is no time limit for applying for
benefits. However, if you have separated from employment,
your application must be based on your condition at the time
of separation.
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(6) If I am eligible to retire, may I still apply for dis-
ability benefits? Yes, however, there will be no difference
in the dollar amount of your benefit.

(7) Once my application is approved, when will my
benefit begin?

(a) You will start accruing disability benefits the first day
of the calendar month immediately following your separation
from employment. If you are continuing to earn service
credit while on paid leave or through programs such as shared
leave, you are not considered to be separated from employ-
ment.

(b) Your first benefit payment will include all retroactive
benefits to which you are entitled.

(c) Department approval will expire ninety days after the
approval date if you have not officially separated from SERS
employment.

(1) If you are continuing to perform the duties of your
position or another SERS position, you may reapply for dis-
ability benefits according to subsection (4) of this section if
your condition worsens.

(i1) If you are on leave, the department may reinstate
approval upon your request and your employer's verification
of your leave status.

(8) What are my options if my application is denied?

(a) You may submit additional information that shows
you were totally incapacitated at the time of your separation
from employment.

(b) If you continue to work in a SERS position, you may
reapply for disability benefits at a later time if your condition
worsens.

(c) You may petition for review of the department's deci-
sion according to the provisions of chapter 415-04 WAC.

(9) What information must be provided to the depart-
ment if I am receiving disability benefits?

(a) You and your doctor must report any improvement in
your condition; and

(b) You must report the name of your employer and
monthly salary if you resume employment, regardless of the
number of hours you work.

(10) How long will my disability benefits last? You
may receive benefits throughout your lifetime, subject to the
provisions of subsection (15) of this section.

(11) Are my disability benefits taxable? You should
consult with your tax advisor regarding all questions of fed-
eral or state income, payroll, personal property or other tax
consequences regarding any payments you receive from the
department. The department does not:

(a) Guarantee that payments should or should not be des-
ignated as exempt from federal income tax;

(b) Guarantee that it was correct in withholding or not
withholding taxes from disability payments;

(c) Represent or guarantee that any particular federal or
state income, payroll, personal property or other tax conse-
quence will occur because of its nontaxable determination; or

(d) Assume any liability for your compliance with the
Internal Revenue Code.

(12) Are disability benefits subject to court or admin-
istrative orders? Your benefits may be subject to orders for
spousal maintenance, child support, property division, or any
other administrative or court order expressly authorized by
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federal law. For more information, see RCW 41.35.100(3) or
contact the department.

(13) Am I eligible for disability benefits if my disabil-
ity is the result of my criminal conduct committed after
April 21, 1997? No. For more information, see RCW
41.35.110.

(14) How is my disability benefit affected if I am a
member of more than one retirement system? If you are a
member of more than one retirement system, your benefit is
governed by portability law (see chapters 41.54 RCW and
415-113 WAC). You may apply for disability only from
your active system. However, if you qualify for a disability
benefit from your active system, you will also be eligible for
a service retirement calculated under the laws governing the
inactive system.

(15) Is it possible to lose my disability benefits after I
begin receiving them?

(a) The department may, at its expense, require compre-
hensive medical examinations to reevaluate your eligibility
for disability benefits. You will no longer be eligible to
receive disability benefits if both of the following apply:

(i) Medical evidence indicates you have recovered from
the disability for which the department granted your disabil-
ity benefits; and

(i) You have been offered reemployment by an
employer, as defined in RCW 41.35.010(4), at a comparable
compensation.

(b) If you return to employment and reenter SERS mem-
bership, your benefits will cease.

(16) If I take my disability benefit in a lump sum and
return to work, may I restore my service credit? Yes, you
may restore your service credit if you take a lump sum benefit
and return to SERS membership at a later date.

(a) You may restore your service credit within two years
of reentering membership or prior to retirement, whichever
comes first. You must pay back the lump sum amount you
received, minus the monthly amount for which you were eli-
gible, plus interest as determined by the director.

(b) If you restore your service after two years, you will
have to pay the actuarial value of the resulting increase in
your future retirement benefit. See RCW 41.50.165.

(¢) The provisions for restoring service credit vary
according to retirement plan.

(1) If you are a member of SERS Plan 2, see RCW
41.35.410.

(i1) If you are a member of SERS Plan 3, see RCW
41.35.670.

WSR 05-19-015
PERMANENT RULES
HORSE RACING COMMISSION
[Filed September 9, 2005, 2:52 p.m., effective October 10, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To amend WAC 260-49-070, to allow source
market fees to be paid either monthly or quarterly as deter-
mined by the commission.
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Citation of Existing Rules Affected by this Order:
Amending WAC 260-49-070 Distribution of source market
fee.

Statutory Authority for Adoption: RCW 67.16.020 and
67.16.040.

Adopted under notice filed as WSR 05-16-073 on
August 1, 2005.

Changes Other than Editing from Proposed to Adopted
Version: All the deletions and additions in the proposed to
adopted version were removed. The final version adopted
added "unless otherwise directed by the commission["] to
subsections (1) and (2) of the current rule.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: September 8, 2005.

Patty Sorby
for Robert M. Leichner
Executive Secretary

AMENDATORY SECTION (Amending WSR 04-21-053,
filed 10/18/04, effective 11/18/04)

WAC 260-49-070 Distribution of source market fee.
(1) A source market fee shall be paid monthly, unless other-
wise directed by the commission, for the source market fee
area on all accounts that have Washington as the principal
residence address.

(2) The authorized advance deposit wagering service
provider shall, at least monthly, unless otherwise directed by
the commission, distribute the total source market fee as fol-
lows:

(a) Ninety percent of the total source market fee directly
to the class 1 racing association and the remaining ten percent
directly to the commission.

(b) The class 1 racing association shall distribute two and
one-half percent of the total source market fee to the breeders'
award fund.

(¢) The class 1 racing association and the recognized
horsemen's organization shall negotiate a separate agreement
for contributions to the purse account from the source market
fee and submit the agreement for review and approval by the
commission. The class 1 racing association shall distribute
the horsemen's share of the source market fee in accordance
with the horseman's agreement.

(d) The commission shall distribute two and one-half
percent of the total source market fee to the Washington bred
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owners' bonus account and one-half of one percent of the
total source market fee to the class C purse fund account and
seven percent of the total source market fee to the commis-
sion's operating account.

(3) The commission shall annually review the distribu-
tion of the source market fee. Any changes to the distribution
shall be adopted by rule.

WSR 05-19-016
PERMANENT RULES
HORSE RACING COMMISSION
[Filed September 9, 2005, 2:53 p.m., effective October 10, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To adopt a new section, WAC 260-48-960
Handicapping contests, to establish a rule for the conduct of
handicapping contests, as required in SSB 5953 (59th legisla-
ture).

Statutory Authority for Adoption: RCW 67.16.020 and
67.16.040.

Adopted under notice filed as WSR 08-16-111 [05-16-
111] on August 2, 2005.

Changes Other than Editing from Proposed to Adopted
Version: The term "provided" in subsection (4) was changed
to "awarded," and the terms "competitor" in subsections (4)
and (7) changed to "participants.”

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 1, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 1, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 8, 2005.

Patty Sorby
for Robert M. Leichner
Executive Secretary

NEW SECTION

WAC 260-48-960 Handicapping contests. A licensed
class 1 racing association may, with the approval of the com-
mission, operate a handicapping contest at which the partici-
pants may be charged an entry fee. All paid-entry handicap-
ping contests must be conducted in accordance with the pro-
visions of this rule.

(1) A handicapping contest is defined as a competitive
event, where participants, using individual skill to evaluate a
variety of factors including the past performance of horses to
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determine the relative qualities and abilities of horses in a
race, attempt to outperform other participants in selecting the
finish of horses. Participants who are most successful in
selecting horses become eligible to win prizes as prescribed
in the official rules of the contest. Prizes and format are pre-
defined and at the discretion of the class 1 racing association.

(2) A class 1 racing association desiring to offer a paid-
entry handicapping contest must first apply for and receive
approval from the commission to conduct a handicapping
contest in Washington. The class 1 racing association must
apply to the commission for approval of each and every con-
test. The class 1 racing association must include with its
application the proposed rules for conducting the handicap-
ping contest and the determination of prizes. The class 1 rac-
ing association shall obtain written approval to operate the
handicapping contest prior to the acceptance of any entry fees
regarding said contest.

(3) The class 1 racing association approved to operate a
handicapping contest shall distribute at least ninety-five per-
cent of the entry fees as prizes to the winners. Nothing in this
section shall preclude an operator from providing additional
prizes or promotions.

(4) The entry fee to enter a handicapping contest shall be
set by the class 1 racing association. The entry fee and a
description of all goods and services to be awarded as part of
the handicapping contest must be fully disclosed to each par-
ticipant prior to paying the entry fee. In addition, all prizes,
including amenities such as airfare, meals and lodging, shall
also be fully disclosed to each participant prior to paying the
entry fee.

(5) Races that are the subject of a handicapping contest
must be races on which the class 1 racing association is
authorized to conduct parimutuel wagering.

(6) The officers and employees of the class 1 racing
association operating a handicapping contest, and their
immediate families are prohibited from participating in any
handicapping contest. Commissioners and employees of the
commission are also prohibited from participating in any
handicapping contest in Washington.

(7) The class 1 racing association shall provide the com-
mission a report on every handicapping contest including a
record of all entry fees collected, the number of participants
for each contest, the amount the class 1 racing association
paid in prizes, and the name and address of each winning par-
ticipant.

(8) Any violation of this section shall be referred to the
commission. The commission shall have sole authority to
ensure compliance with this rule, conduct hearings on viola-
tions, and determine penalties.

WSR 05-19-017
PERMANENT RULES
EMPLOYMENT SECURITY DEPARTMENT
[Filed September 9, 2005, 2:58 p.m., effective October 10, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Chapter 4, Laws of 2003 2nd sp.s. (2ESB
6097) made substantive changes to the unemployment insur-
ance program. A number of those changes became effective
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in 2005. The proposed rules clarify requirements for employ-
ers reporting taxes and wages, define terms, update penalties
for employers who do not report as instructed, and revise
rules concerning predecessor/successor employers to be con-
sistent with current law.

Citation of Existing Rules Affected by this Order:
Repealing WAC 192-320-060; and amending WAC 192-
300-050, 192-310-010, 192-310-030, and 192-320-050.

Statutory Authority for Adoption: RCW 50.12.010,
50.12.040, and 50.12.042.

Adopted under notice filed as WSR 05-13-157 on June
21, 2005.

Changes Other than Editing from Proposed to Adopted
Version: A number of wording changes were made to com-
ply with Executive Order 05-03, Plain talk.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 4, Amended 4,
Repealed 1.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 4, Amended 4, Repealed 1.

Date Adopted: August 31, 2005.

Karen T. Lee

Commissioner

AMENDATORY SECTION (Amending WSR 04-23-058,
filed 11/15/04, effective 12/16/04)

WAC 192-300-050 What is a ((B))predecessor-suc-
cessor relationship? ((defined:)) This section applies only
to those individuals and organizations that meet the definition
of an employer contained in RCW 50.04.080.

(1) Predecessor. You are a "predecessor” if, during any
calendar year, you transfer any of the following to another
individual or organization:

(a) All()) or ((apertien;)) part of your operating assets
as defined in subsection (3) below; or

(b) A separate unit or branch of your trade or business.

(2) Successor. You are a "successor” if, during any cal-
endar year, you acquire substantially all of a predecessor
employer's operating assets. You are a "partial successor" if,
during any calendar year, you acquire:

(a) ((A—pertien)) Part of a predecessor employer's operat-
ing assets, or

(b) A separate unit or branch of a predecessor employer's
trade or business.

(3) Operating assets. "Operating assets" include the
((preperties)) resources you use in the normal course of busi-

ness ((eperatiens)) to ((gererate)) produce your operating
income. They may include ((preperties)) resources that are
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real or personal, and tangible or intangible. Examples include
land, buildings, machinery, equipment, stock of goods, mer-

chandise, fixtures, employees, or goodwill. ((Empleyees-are
net-eperating-assets:))

(4) Transfer of assets. Transfers from a predecessor to
a successor employer may occur by sale, lease, gift, or any
legal process, except those listed in subsection (6) below.

(5) Simultaneous acquisition. For purposes of succes-
sor simultaneous acquisition, the term "simultaneous" means

all transfers that ((eceurred-as—areswltof)) resulted from
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give the employer a document showing he or she has applied
for a social security card. When the card is received, the indi-
vidual must give the employer a copy of the card itself. An
employer should keep copies of the document(s) for his or
her records; and

(iv) If the employee does not show his or her social secu-
rity card or application for a card within seven days and the
employer continues to employ the worker, the employer does
not meet the reporting requirements of this section. The
department will not allow waiver of the incomplete report

acquiring or reorganizing the business ((aequisition-erreer-
ganization)), beginning when the acquisition started and end-

ing when the primary ((entity)) unit is transferred.

(6) Exceptions. A predecessor-successor relationship
will not exist:

(a) For the purposes of chapter 50.24 RCW (payment of
taxes), when the property is acquired through court proceed-
ings, including bankruptcies, to enforce a lien, security inter-
est, judgment, or repossession under a security agreement
unless the court specifies otherwise;

(b) For the purposes of chapter 50.29 RCW (experience
rating), when any four consecutive quarters, one of which
includes the acquisition date, pass without reportable
employment by ((either)) the predecessor, successor, or a
combination of both.

AMENDATORY SECTION (Amending WSR 04-23-058,
filed 11/15/04, effective 12/16/04)

WAC 192-310-010 ((Empleyer)) What reports are

required from an employer?—RCW 50.12.070. (1) Mas-
ter application. Every person or ((entity;—whieh-has)) unit

with one or more individuals performing services for it in the
state of Washington((;)) must file a master application with
the department. The application must be in a format ((pre-
seribed)) approved by the commissioner.

(2) Quarterly tax and wage reports:

(a) Tax report. Each calendar quarter, every employer
must file a ((guarterly)) tax report with the commissioner.
The report must list((ing)) the total wages paid to ((al-Hndi-
viduals)) every employee ((intts-empley)) during that ((eal-
endar)) quarter.

(b) Report of employees'((*s)) wages. Each calendar
quarter, every employer must file a ((quarterly)) report of
employees'((*s)) wages with the commissioner. This report
must list each employee by name, social security number,
and total hours worked((;)) and wages paid during that ((eal-
endar)) quarter.

(i) Social security numbers are required for persons
working in the United States:

(i1) If an individual has a social security card, he or she
must present the card to the employer at the time of hire or
shortly after that. This does not apply to agricultural workers
who, under federal rules, may show their social security card
on the first day they are paid;

(iii) If the individual does not have a social security card,
Internal Revenue Service rules allow an employer to hire the
individual with the clear understanding that the individual
will apply for a social security number within seven calendar
days of starting work for the employer. The individual must

penalty (see WAC 192-310-030).

(c) Format. Employers must file ((F))the quarterly tax
and wage reports ((mustbe-filed)) in one of the following for-
mats:

(i) Electronically, using the current version of UlFast-
Tax, UlWebTax, or ICESA Washington; or

(i) Paper forms supplied by the department (or an
approved ((eertified)) version of those forms).

(d) Due dates. The quarterly tax and wage reports are
due by the last day of the month following the end of the cal-
endar quarter being reported. Calendar quarters end on March
31, June 30, September 30 and December 31 of each year.
((Fherefore)) So, reports are due by April 30, July 31, Octo-
ber 31, and January 31, ((respeetively)) in that order. If these
dates fall on a Saturday, Sunday, or holiday, the reports will

be due on the next business day. The commissioner must
approveexceptions to the time and ((meangrer)) method of fil-

ing ((thereport-must-be-appreved)) in advance ((by-theeom-
misstoner)).

(¢) Termination of business. Each employer who
((eeases)) stops doing business or whose account is closed by
the department must immediately file:

(i) A tax report for the current calendar quarter which
covers tax payments due ((te)) on the date ((saeh)) the
account is closed; and

(i1) A report of employees'((‘s)) wages for the current cal-
endar quarter which includes all wages paid ((te)) as of the
date ((sueh)) the account is closed.

AMENDATORY SECTION (Amending WSR 04-23-058,
filed 11/15/04, effective 12/16/04)

WAC 192-310-030 What are the ((R))report((s)) and

tax payment((s-subjeette)) penalties((3<))2 (1) Penalty for

((B))late tax reports. An employer who ((fles-a-tax—repeort
as-deseribed--WACH92-310-01H0-(2)(a)-but)) does not file
((#)) a_tax report within the time frame ((preseribed-in))

required by WAC 192-310-010 (2)(c) ((1s-subjeet-te)) must
pay a penalty of twenty-five dollars ((per)) for each violation,

unless the penalty is waived by the department.
(2) Definition of ((¥))incomplete ((F))tax ((R))reports.

An employer ((isregquired-te)) must file ((the)) a tax report
((required by WALC192-310-010-4n—=)) that is complete

((manner)) and in the format required by the commissioner.
(a) An "incomplete report" is ((defined-as)) any report
((submitted-by-either-a-—contributory-orreimbursable)) filed
by any employer or their agent where:
(1) The entire wage report is not ((submitted—timely))

filed on time; or
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(i) A required element is not reported (social security
number, name, hours worked, or wages paid); or

(iii) A significant number of employees are not reported;
or

(iv) A significant number of any given element is not
reported, ((saehas;butnetlimited-te;)) for example, missing
social security numbers, names, hours, or wages; or

(v) Either the employer reference number or Unified
Business Identifier (UBI) number is not included with the tax
or wage report((-)); or

(vi) The report includes duplicate social security num-
bers, or impossible social security numbers as shown by the
Social Security Administration (such as 999-99-9991, 999-
99-9992, etc.).

(b) An "incorrect format" means any report that is not
((stbmitted)) filed in the format required by the commis-
sioner under WAC 192-310-010 (2)(¢).

(c) For purposes of this section, the term "significant"
means an employer who has:

(1) Two to 19 employees and reports incomplete wage
records for two or more employees; or

(ii) Twenty to 49 employees and reports incomplete
wage records for three or more employees; or

(iii) Fifty or more employees and reports incomplete
wage records for four or more employees.

(3) Penalty for filing an incomplete or incorrect for-
mat tax report. An employer who files an incomplete or
incorrectly formatted tax and wage ((fatlste—filea)) report
((required-by REW-50-12.670)) will receive a warning letter

for the first occurrence. For subsequent occurrences the
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((contributions)) taxes paid, if any, and the amount of ((een-
tributiens)) taxes the employer should have paid for the
period. This penalty is in addition to the amount the employer
should have paid. The employer ((i8)) must also ((}able-te))
pay the department for the reasonable expenses of auditing
his or her books and collecting ((saeh-sums)) taxes and pen-
alties due as provided in WAC 192-340-100.

(5) (Report-of—cmployee's—wages—Any-deeision—to

assess—a—penalty forfilingalate-orincompletereport-of
: - .

Eﬂ.’flej ceSwages-as sle.sslnkesl T AC192 g. H El;. EQ. )

.’H Eg;ﬂﬂ Ele;? af mldi idlaﬂl basis .b? :h.e ; h; i; Za;lfgﬁﬂzﬁsz Hz ?

€6))) ((Pelinquent)) Late tax payments ((Fer—pﬂfpeses

m—\‘#:&l—%@-@%(—)—&ﬂd%@\%q—l—}(%—?—@—)) All employers
must file a tax report every quarter, including employers who
have no payroll for a given quarter. If an employer does not
report on time, it will be charged a late fee of $25.00 for each
report. If the payment is late, the employer will be charged
interest at a rate of one percent of taxes due per month. A late
payment penalty is also charged for overdue taxes:

(a) First month: Five percent of the total taxes due or
$10.00, whichever is greater;

(b) Second month: An additional five percent of total
taxes due or $10.00, whichever is greater;

(c) Third month: An additional 10 percent of total taxes
due or $10.00, whichever is greater; and

(d) Fourth month and every month following for the life
of the delinquent debt: A total of 20 percent of total taxes due

employer ((is-subjeette)) must pay a penalty as follows:
(a) ((necemplete—tax—repert—Thepenaltyforfiling—an
incomplete-taxrepert-willbe-t)) Two hundred fifty dollars or

ten percent of the quarterly contributions for each occurrence,
whichever is less.

(b) When no quarterly tax is due and an employer has
submitted an incomplete report or filed the report in an incor-
rect format, the following schedule will apply after the initial

warning letter:

@) 1st Occurrence $75.00
(i)  2nd Occurrence $150.00
(iii))  3rd and subsequent occurrences $250.00

((foyFiking tax report ifr afr ncotrect format- The penalty

& 1st-Oeeurrence
b 2nd-and-subsequent
eceurrences))

(4) Penalty for (()))knowingly misrepresenting
amount of payroll. If an employer knowingly (on purpose)
misrepresents to the department the amount of his or her pay-
roll that is subject to unemployment taxes, ((upon-which-econ-

tributionsunder-this-title-are-based;)) the ((employeristiable
for-a)) penalty ((ef)) is ten times the difference between the
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or $10.00, whichever is greater.

() (6)_Waivers of late filing and late payment
Ppenalties((waivers)). The department may, for good
cause, waive penalties for late filing of a report and late pay-
ment of taxes that are due with a report. The commissioner
must decide if the failure to file reports or pay taxes on time
was not the employer's fault.((;waivepenaltiesin-the-follew-
mg-sttuations:))

(a) The department may waive late penalties when there
are circumstances beyond the control of the employer. These
circumstances include, but may not be limited to, the follow-

(1) The return was filed on time with payment but inad-
vertently mailed to another agency;

((®))) (i1) The delinquency was ((dae-te-an—-aection—-of))
caused by an employee of the department, such as providing

incorrect information to the employer, when the source can

be identified((;-or-not-furnishingproperforms-te-permit-the
filing-of taxreports-or-the payment-of taxes-entime));

((fe))) (iii) The delinquency was caused by the death or
serious illness, before the filing deadline, of the employer, a
member of the employer's immediate family, the employer's
accountant, or a member of the accountant's immediate fam-
ily;

(iv) The delinquency was caused by the unavoidable
absence of the employer or key employee before the filing
deadline. "Unavoidable absence" does not include absences
because of business trips. vacations, personnel turnover, or
terminations:
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(((8))) (v) The delinquency was caused by the accidental
destruction of the employer's place of business or business
records; ((ex))

(vi) The delinquency was caused by fraud, embezzle-
ment, theft, or conversion by the employer's employee or
other persons contracted with the employer, which the
employer could not immediately detect or prevent. The
employer must have had reasonable safeguards or internal
controls in place; or

(vii) The employer, before the filing deadline. requested
proper forms from the department's central office or a district
tax office, and the forms were not supplied in enough time to
allow the completed report to be filed and paid before the due
date. The request must have been timely, which means at
least three days before the filing deadline.

((€e))) (b) The department may waive late penalties if it
finds the employer to be out of compliance during an
employer-requested audit, but the department ((determines))
decides the employer made a good faith effort to comply with
all applicable laws and rules((:)); and

(c) The department will not waive late penalties if the
employer has been late with filing or with payment in any of
the last eight consecutive quarters immediately preceding the
quarter for which a waiver is requested. If an employer has
been in business for fewer than the eight preceding quarters,
then all preceding quarters must have been filed and paid on
time and a one-time only waiver may be granted.

((8))) (1) Incomplete reports or incorrect format
penalty waivers. For good cause, the department may waive
penalties for incomplete reports or reports in an incorrect for-
mat one time only when the employer can demonstrate mak-
ing a good faith attempt to correct the problem in a timely

manner after the department notified the employer of the
problems:.
() (8) Missing and Impossible Social Security

Numbers. When a social security number is impossible or
missing, the department may waive penalties for incomplete

reports only once for each worker and only when:

(a) The report was incomplete because it included
impossible social security numbers, but the employer can
show that the impossible social security numbers were pro-
vided to the employer by the employees; or

(b) The report was incomplete because of missing social
security numbers, but the employer can show that the

WSR 05-19-017

the deposit ((is-subjeet-to-approval)) must be approved by the
department.

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

Reviser's note: The typographical errors in the above section occurred
in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 192-320-005 What is "experience?""—RCW
50.29.021. As used in this chapter, the term "experience"
includes matters that have a direct relation to the risk of
unemployment. Any benefits paid that are based on wages
paid by the employer and chargeable under RCW 50.29.020
are considered experience.

NEW SECTION

WAC 192-320-010 When is experience transferred to
a successor employer?. (1) Any benefits paid which are
based on wages paid by the predecessor employer before the
transfer of ownership must be charged to the successor
employer. Just as the successor employer gets the organiza-
tion, trade, business, assets, and experience of a predecessor
employer as of the date of transfer, it must also get the benefit
charges for past, current, or future claims connected to the
predecessor employer (or a part of the predecessor employer
that can be singled out) prior to the transfer.

(2) Once experience has been transferred, it becomes the
successor employer's experience. It must be used to decide
the successor's rates for any rate year that follows the year in
which the transfer occurs. (There is an exception when, fol-
lowing the transfer, the successor does not have enough expe-
rience to be a qualified employer under RCW 50.29.010(6).)
Since the transferred experience belongs to the successor
employer, it may no longer be used to compute rates for the
predecessor employer for rate years that follow.

Reviser's note: The typographical error in the above section occurred

in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

employee did not work for the employer after failing to pro-
vide a valid social security card or application for social secu-

rity number within seven days of employment.

((99)) (9) Waiver requests. An employer must request
((fer)) a waiver of penalties ((must-be-writter)) in writing,
((eentain)) include all ((pertinent)) relevant facts, ((be
aecompanied-by)) attach available proof, and ((befiled
threugh)) file the request with a tax office. In all cases the
burden of proving the facts is on the employer.

(%)) (10) Extensions. The department, for good
cause, may extend the due date for filing a report. If granted,
the employer must make a deposit with the department in an
amount equal to the estimated tax ((Hebiity)) due for the
reporting period or periods ((fer-which-the-extenstonis

granted)). This deposit will be ((eredited-to-the-employer's
aceount-and)) applied to the employer's debt. The amount of

WAC 192-320-020 How is the of industry average
calculated?—RCW 50.29.025. (1) As used in this title:

(a) "NAICS" is an abbreviation for North American
Industry Classification System;

(b) "Industry average array calculation factor rate"
means the average experience-based tax rate for a particular
industry. It will be referred to as the "experience tax."

(c) "Industry average graduated social cost factor rate" is
the average social tax rate for a particular industry. It will be
referred to as the "social tax."

(2) When calculating the experience tax and social tax,
the department will use the first four digits of the NAICS
code of the industry being calculated.

(3) Experience tax. (a) The department will calculate
the experience tax as follows:

Permanent
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(i) A table will be prepared that contains each of the 40
rate classes;

(i1) For each rate class, we will multiply, total, and dis-
play the taxable payrolls for all qualified employers assigned
to that rate class with the NAICS code being calculated, by
the percentage assigned to that rate class;

(iii)) We will total the tax rates for the 40 industry rate
classes and divide the sum by the total of all payrolls used in
the calculation; and

(iv) We will add fifteen percent to the result, and show
the final amount as a percentage rounded to two decimal
places.

(b) The experience tax must be at least 1.00 percent and
not more than 5.4 percent.

(4) Social tax. (a) The department will calculate the
social tax as follows:

(i) The experience tax table will show the percentage of
the social tax assigned to each of the 40 rate classes;

(i) We will multiply, total, and display the total payroll
in each industry rate class by the percentage of social tax
assigned to that rate class;

(iii)) We will total the social tax rate for the 40 industry
rate classes and divide the sum by the total of all payrolls
used in the calculation; and

(iv) We will add fifteen percent to the result, and show
the final amount as a percentage rounded to two decimal
places.

(b) The social tax for an industry cannot be higher than
the percentage of social tax assigned to rate class 40.

(5) If there are no qualified employers in the four digit
level of the NAICS code, we will calculate the rates using the
corresponding three digit level and assign the result to the
four digit level. If there are no qualified employers in the
three digit level, we will calculate the rates using the corre-
sponding two digit level and assign the result to both the three
and four digit levels.

AMENDATORY SECTION (Amending WSR 00-05-068,
filed 2/15/00, effective 3/17/00)

WAC 192-320-050 What are the (R))requirements
of partial successors((—)) under chapter 50.29 RCW2((?))
(1) If you are a partial successor, both you and the predeces-
sor employer must return the partial transfer of experience
letter provided to you by the department within thirty days of
the mailing date. Your response must ((indieate)) show the
percentage of operating assets transferred to you as the partial
successor. Operating assets include the employees of the
business.

(2) If you (( ' 5)
are an employer at the time of the transfer, you will keep your
existing rate class for the rest of the current rate year. If you
are not an employer when you acquire the predecessor's busi-
ness, you will keep the ((tax)) rate class that was assigned to
the predecessor employer for the ((remainder)) rest of the rate
year. ((Hewever—in-thefollewingealendaryearyouwill
Fecerve t}.ﬁ average industry re ke Youwill ki.sf t.})ﬁ)s rate-until

(3) If you do not respond, for subsequent rate years the
commissioner will estimate the percentage of employees

Permanent

Washington State Register, Issue 05-19

transferred based on employment reports filed. That percent-
age will transfer to the successor until it provides compelling
evidence to change the estimate.

(4) Changes in rate class are effective for the rate year

the information was provided and for subsequent rate years
only.

NEW SECTION

WAC 192-320-051 What are the requirements of
partial predecessors under chapter 50.29 RCW. (1) If you
are a partial predecessor, both you and the successor
employer must return the partial transfer of experience letter
provided to you by the department within thirty days of the
mailing date. Your response must show the percentage of
operating assets transferred by you as the partial predecessor.
Operating assets include the employees of the business.

(2) If you do not return the letter within thirty days, you
will keep your existing rate class for the remainder of the cur-
rent rate year.

(3) If you do not respond, for subsequent rate years the
commissioner will estimate the percentage of employees
transferred based on employment reports filed. That percent-
age will transfer to the successor until compelling evidence is
provided to change the estimate.

(4) Changes in rate class are effective for the rate year
the information was provided and for subsequent rate years
only.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 192-320-060 Delinquent predecessor

taxes.

WSR 05-19-018
PERMANENT RULES
EMPLOYMENT SECURITY DEPARTMENT
[Filed September 9, 2005, 2:59 p.m., effective October 10, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The rules clarify those sections of 2ESB 6097
pertaining to unemployment benefits that took effect in 2005.
New rules are adopted to define terms and clarify the job
search requirements of partially unemployed and part-time
workers. The rule on standby is amended to eliminate refer-
ences to partially unemployed workers and to incorporate the
department's longstanding policies related to workers on
standby.

Citation of Existing Rules Affected by this Order:
Amending WAC 192-110-015.

Statutory Authority for Adoption:
50.12.040, and 50.12.042.

Adopted under notice filed as WSR 05-13-158 on June
21, 2005.

Changes Other than Editing from Proposed to Adopted
Version: WAC 192-180-013 (1)(d) was changed from six to

RCW 50.12.010,
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four months in response to stakeholder concerns. A number
of wording changes were made to comply with Executive
Order 05-03, Plain talk.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 3, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 3, Amended 1, Repealed 0.

Date Adopted: August 31, 2005.

Karen T. Lee

Commissioner

AMENDATORY SECTION (Amending WSR 99-08-073,
filed 4/5/99, effective 5/6/99)

WAC 192-110-015 Applications by ((partially-anem-
ployed—or)) standby workers—RCW ((56-043105))

50.20. 010((—aﬁd—59—2-(-)—1—3r(-))) 1) ((Beﬁﬁtﬁeﬂs—

t¢))) What is "standby?" "Standby" means you are
temporarily unemployed ((due-te)) because of a lack of work
but you expect to return to work with your regular employer.
You do not have to register for work or look for other work
while you are on standby. You must be available for all hours
of work offered by your regular employer.

(2) ((Fourrights-when-you-are-partially-unempleyed:

N 1 Leati i fort .

b)y-Yeu-denethavetoregisterfor-wotlk;howeveryeou
mustaccept-att-hours-offered-by-yourregularemployer:

3)Yourrights-whenyouareon)) How long can I be on
standby2((2))

(a) You can ask to be on standby for up to four weeks.

(b) (Xeudonethavetoregisterforwerk:

£e))) We will ask your employer to verify that you are on
standby and your expected return to work date:

(1) If your employer does not ((respend)) reply, you can
be on standby for up to four weeks;

(i) If your employer confirms you are on standby, you
can be on standby for up to four weeks or until the return to
work date given by your employer, whichever is earlier;
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(iii) If your employer ((respends)) replies that you are
not on standby or do not have a return to work date within

eight weeks, we will require you ((wil-berequired)) to

immediately register for work and to look for work.

() (c) Your regular employer ((must)) may ask
((reeuest)) to extend your standby status for more than four,
but no more than eight, weeks (except as provided in (2)(d)
below). This request ((is—subjeetto—appreval)) must be
approved by the department. We will consider the following
before deciding whether to ((extend)) approve standby ((sta-
tus)) for more than four weeks:

(i) How long you have been out of work;

(i) Whether other suitable work is available;

(iii) The impact on you and your employer if you accept
other work; and

(iv) Other factors that apply to your situation.

d) At his or her discretion, the commissioner may grant
standby for more than eight weeks in a benefit year. The
employer must apply in writing and show there are condi-
tions that apply to the business that are so unique or unusual
compared to similar businesses that having their employees
on standby for more than eight weeks is necessary.

(e) We can approve standby if you have obtained a bona
fide job with a new employer that has a definite start date
within four weeks. The job must be in employment covered
by Title 50 RCW or the comparable laws of another state or
the federal government.

3) Are there conditions appl
standby?

(a) You must have a definite date when you will return to
work for your regular employer;

(b) We will not approve standby if you only have pros-
pects of future work with the employer, a promise of more
work at some unspecified date, or when the return to work
date depends on conditions beyond the employer's control,
such as weather;

(c) Except for claimants who qualify as part-time eligible

workers under RCW 50.20.119, we will not approve standby
if you regularly work fewer than forty hours each week for
the employer; and

(d) Except as provided in subsection (2)(d), we will not
approve standby for more than eight weeks in any benefit
year. Any week(s) that you do not qualify for benefits
because of your earnings will not be considered as part of the
eight weeks. After eight consecutive weeks of unemploy-
ment, we will no longer consider you attached to that

employer.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

to_a request for

NEW SECTION

WAC 192-110-017 When can a partially unemployed
worker apply for benefits?>—RCW 50.04.310. If you are a
partially unemployed worker as defined in WAC 192-180-
013, you may apply for unemployment benefits up to five
weeks after your hours are reduced without the application
being considered late.

Permanent



WSR 05-19-019

NEW SECTION

WAC 192-170-070 What are the availability require-
ments for part-time eligible workers?—RCW 50.20.119.
(1) If you are a part-time eligible worker as defined in RCW
50.20.119, you may limit your availability for work to 17 or
fewer hours per week. You may refuse any job of 18 or more
hours per week.

(2) You must be available for work during the usual
hours for your occupation. For example, if your occupation
normally requires both day and evening hours of work, you
must be available for work both day and evening hours.

(3) You must be available for work all days of the week
that are usual for your occupation, even if you have not
worked those days in the past. If you are not available for
work on any day that is a usual day of work for your occupa-
tion, we will reduce your benefits under RCW 50.20.130.
For example, if your occupation usually works Monday
through Friday, you must be available for work Monday
through Friday, even if you have only worked weekends in
the past.

NEW SECTION

WAC 192-180-013 What are the job search require-
ments for individuals who work less than full-time. (1)
"Partially unemployed" workers are those individuals:

(a) Who were hired to work full time,

(b) Whose weekly hours of work have been temporarily
reduced to less than full time by their employer,

(¢) Who earn less than one and one-third times their
weekly benefit amount plus five dollars during a week, and

(d) Who are expected to return to full time work for their
employer within four months.

These workers are considered to be employer attached
and are not required to register for or seek work. They must
be available for all work offered by their regular employer.

(2) "Part time' workers are individuals who normally
work less than full time, or who take a job that is less than full
time. To be eligible for benefits, these individuals must be
available for and actively seeking full time work and the
department may review their job search at any time. If they
get a part time job, they must continue to look for full time
work or we will deny their benefits under RCW 50.20.010
(1)(c). This definition of "part time" workers means individ-
uals who work part time but do not meet the requirements of
RCW 50.20.119.

(3) "Part time eligible" workers are individuals who
have worked no more than 17 hours in any week of their base
year. They are eligible for benefits under RCW 50.20.119.
These individuals may look for work of 17 or fewer hours per
week and the department may review their job search at any
time. Once an individual gets a job for 17 or fewer hours per
week, he or she is employer attached and no longer required
to look for work.

Permanent
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WSR 05-19-019
PERMANENT RULES
GAMBLING COMMISSION
[Order 451—Filed September 9, 2005, 3:56 p.m., effective October 10,
2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The commission approved a reduced budget
for the 2005-07 biennium. This rules package supports those
budget reductions by removing credit and pricing restrictions
between manufacturers and distributors. The commission
received over one hundred written letters regarding this pro-
posed rule change. Additionally, numerous members of the
industry have testified at three commission meetings regard-
ing whether they supported or opposed the changes. The fol-
lowing amendments were adopted regarding how distributors
and creditors handle credit and pricing: (1) Pricing and credit
restrictions between manufacturers and distributors has been
removed; (2) manufacturers will no longer notify other man-
ufacturers or the commission when a distributor is delinquent
on an account; (3) gifts between manufacturers, distributors
and operators as incentives to purchase products are now
allowed; (4) operators and distributors may now use credit
cards to make purchases, including purchases of gambling
equipment; (5) operators may use credit for leases, rentals
and license agreements; and (6) NSF checks will be handled
between distributors or manufacturers and the commission
will not get involved in the matter.

Citation of Existing Rules Affected by this Order:
Repealing WAC 230-12-320, 230-12-330, and 230-12-345;
and amending WAC 230-12-340 and 230-12-350.

Statutory Authority for Adoption: RCW 9.46.070.

Adopted under notice filed as WSR 05-13-116 on June
20, 2005, with a published date of July 6, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 2, Repealed 3.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 2, Repealed 3.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 2, Repealed 3.

Date Adopted: September 9, 2005.

Susan Arland

Rules Coordinator

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 230-12-320 Manufacture and distribution

of gambling equipment and
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services—Prohibited prac-
tices—@ifts, promotional
activities, and loans—Excep-
tions.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 230-12-330 Availability of gambling
equipment and related prod-
ucts and services—Prices—
Contracts—Discounts—

Restrictions—Exceptions.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 230-12-345 Leases, rentals, and license
agreements—Require-

ments—Restrictions.

AMENDATORY SECTION (Amending Order 411, filed
4/18/02, effective 7/1/02)

WAC 230-12-340 Sale of gambling equipment,
devices, supplies, paraphernalia, and related services—
((Eredit-prohibited—Exeeptions)) Authorized transac-
tions. ((Fheuse-of)) Manufacturers and distributors must not
offer credit to operators in the sale of gambling equipment
dev1ces related supplies or paraphernaha and services ((is

5)). Manufac-
turers and dlstrlbutors must conduct all sales of such ((shat

be-transaeted)) to operators on a cash basis. ((Fhefelowing

tiens)) "Cash basis" means full payment is received by the
seller on or before actual delivery of the product or service to

the purchaser.
Capital leases.

(1) All licensed manufacturers and distributors may sell
gambling equipment such as dispensers, bingo blowers, rou-
lette wheels, etc., and gambling-related support equipment
through capital lease agreements or other financing arrange-
ments to operators subject to the following conditions and
requirements:

(a) The cost of a single item, or group of similar and
related items included in the sale, exceeds one thousand dol-
lars;

(b) The term of the contract does not exceed forty-eight
months;

(c) All terms of the contract are in writing and copies of
such agreements are provided to the commission within thirty
days of execution;

(d) The manufacturer or distributor retains only a secu-
rity interest in the item sold and cannot obtain any ownership
interest in the licensee, or exercise any control over the use of
the item in the licensed activity;
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(e) The amount of payments is not based on the size or
level of gambling activity and is determined by use of a stan-
dard amortization schedule for the term and stated interest
rate;

(f) The interest rate charged by the contract is set at the
time of sale and does not vary during the term of the contract;
and

(g) The contract does not require the purchaser to
directly or indirectly purchase any other products or services
from the seller.

((Pefinitions:)) Rental or license agreements.
2) ((%e%ﬂe&ﬁfrg—dgﬁﬂiﬁeﬁs—eﬂbhapﬂy%eﬂibseeﬁeﬂs

ta))) Except for punch boards, pull-tabs, bingo paper.

bingo supplies, playing cards, and other consumable gam-
bling-related equipment or devices, manufacturers and dis-
tributors may lease or rent gambling equipment to operators.
Manufacturers may also enter into license agreements with
operators for use of the manufacturer's patented, copyrighted,
or trademarked games.

(3) Manufacturers and distributors may only base fee
structures for electronic bingo equipment on the number of
times a device is used or the number of bingo sessions in
which devices are used. Fees must not be determined by a
percentage of sales, the number of bingo cards sold through
the device, or the average amount a player spends on a
device.

Check or credit card purchases.

(4) Operators may purchase((s—ef)) goods and services
from manufacturers or distributors when paid for by checks,
or credit card issued by a state and/or federally regulated
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financial institution that meet the requirements of WAC 230- mantfacturerto-obtainaninterestininventory-sold-by-any
12-350((3 other manufacturer under-trade-accountterms:

Exceptions.

(5) All transactions between manufacturers or distribu-
tors and tribal governments or companies certified to manage
class 111 gambling activities operated under a tribal/state
compact are exempt from all provisions of this section;

((6D)) (6) Charitable or nonprofit organizations licensed
to conduct bingo may purchase bingo cards and bingo sup-
plies from distributors and/or manufacturers and receive such
without making immediate payment if payment is made, by
check or cash, no later than thirty days after delivery of the
product. ((Hthe-distributor-ormanufacturer-doesnotreceive

. ’ . e ! digind o writing by lottor. faosiml 3
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AMENDATORY SECTION (Amending WSR 97-20-026,
filed 9/22/97, effective 1/1/98)

WAC 230-12-350 Use of checks and credit cards to
purchase gambling equipment, products, and services—
Restrictions. Checks and credit cards may be used by
licensed operators and distributors to purchase gambling
equipment, devices, related supplies or paraphernalia, and
services in lieu of cash under the following conditions:

(W4 | o heeks-atilizedf
of gambling produets-or-serviees?))

(1) Checks and credit cards must be drawn on the lic-
ensee's business account: Provided, That personal checks
and credit cards drawn on the account of an owner, partner, or
officer or substantial interest holder of a corporate licensee
may be accepted.

(2) Checks received by distributors from operators must
be negotiable and dated on or before the delivery date of the
product or service. Checks shall not be postdated.

((Whenmust-a—cheelbe-deposited?))

(3) Checks shall not be held and must be presented for
payment at the manufacturer's or distributor's bank within the
prescribed time frames. Failure to present checks within the
prescribed time period shall be prima facie evidence of exten-
sion of credit to the drawer licensee by the manufacturer or
distributor. Prescribed time frames are as follows:

(a) Checks received from operators shall be deposited
within ten calendar days after the date the product or service
was delivered; and

(b) Checks received from distributors shall be deposited
within ten days of the date received or, if delivered by mail,
thirteen days from the postmark of the envelope containing
the payment.

((Whataretheproeceduresforhandlinga-dishonored
heel 1 Listril ! 2
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PERMANENT RULES
GAMBLING COMMISSION

[Order 450—Filed September 9, 2005, 3:57 p.m., effective October 10,
2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The commission approved a reduced budget
for the 2005-07 biennium. This rules package supports those
budget reductions by simplifying raffle regulations. Require-
ments for selling raffle tickets at a discount or selecting win-
ners using an alternative drawing format are now incorpo-
rated into the rules. As such, staff will no longer review and
provide written approval for raffles that offer discounts or
draw tickets using an alternative drawing format.

Citation of Existing Rules Affected by this Order:
Amending WAC 230-20-325 and 230-20-335.

Statutory Authority for Adoption: RCW 9.46.070,
9.46.0315, 9.46.0321.
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Adopted under notice filed as WSR 05-13-115 on June Subseguent-discount-sehenres-
20, 2005, with a published date of July 6, 2005.

Number of Sections Adopted in Order to Comply with . i . . .
Federal Statute: New 0, Amended 0, Repealed 0; Federal seheme, thelicensee-mayutilize-the-identical discoun

Rules or Standards: New 0, Amended 0, Repealed 0; or sshsm.s HIStE bsequent raffles; unless-approvalis reseinded or
Recently Enacted State Statutes: New 0, Amended 0, eommissio-rules change:

Repealed 0. Costofapprovak
Number of Sections Adopted at Request of a Nongov- . . ..
ernmental Entity: New 0, Amended 0, Repealed 0. Mmﬁemmmﬂm
Number of Sections Adopted on the Agency's Own Ini- eosts iﬁet}{ied. to-review diseount schemes: Provided; That
tiative: New 0, Amended 2, Repealed 0. . g

Number of Sections Adopted in Order to Clarify, viee tWAC236-12-345):
Streamline, or Reform Agency Procedures: New 0, Amonnt-of disconnt-
Amended 2, Repealed 0. ] )

Number of Sections Adopted Using Negotiated Rule (e)-Only-one-discount scheme-is-alowed-foreach-raffle:
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- Mﬂ%ﬁmﬁ%@m
ing: New 0, Amended 0, Repealed 0; or Other Alternative raffle-tickets-and-must-not-be-changed-during-the raffle:

Rule Making: New 0, Amended 2, Repealed 0. Bundiingtickets-

Date Adopted: September 9, 2005. ' '
Susan Arland eﬂ%&fﬂe—ﬁekeﬁ—bt&tmar&t—mﬂs%
Rules Coordinator meetthe fellowing requirements:

AMENDATORY SECTION (Amending WSR 01-23-054, seheme—For-exampleif single-tickets-are-sold-for-five-dol

filed 11/20/01, effective 1/1/02) lars-each;the discount scheme may-allow-three ticketsto-be
WAC 230-20-325 Manner of conducting a raffle. ~ bundied-togetherand sold-forten-dotlars;
((Onty-charitable-and nonprofit organizations may condueta (i) Tiekets bundied-into booklets shall-not-be removed

: cfleticl I the bookl bYE hasi : | ¢ raffle-tickets:
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Fied beink on- L Litiomnal reqi .

at-do-notrequire-the-winner-to-be-present-at-the-drawing Heﬂ_e%a_dfa&vﬂ&g_&ﬁ_deﬁﬁed_by_\&%%@%
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Members-onlyraffles:

.

c g.} Ei.gi RIZAHORSMay Coneuct memoers only ¥ fﬂ'i);
Only licensed charitable and nonprofit organizations may
operate raffles under the following conditions: Raffle tickets
must be sold for twenty-five dollars or less. No person shall
be required to purchase more than one raffle ticket. Every
ticket for a particular raffle must be sold for the same price.
However, tickets may be offered at a discount under the fol-
lowing conditions:

Bundling and selling tickets at a discount.

1) Organizations may put tickets together in a bundle

and sell them at a discount if the organization:
(a) Has a current raffle license;

(b) Sets the discount before selling any raffle tickets and
does not change the discount plan during the raffle;
(c) Keeps records that meet all commission require-

ments;
d) Makes single nondiscounted tickets available to all

participants; and
(e) Uses only one discount plan for each raffle.

(2) Booklets of bundled discounted tickets must contain
the number of tickets set forth in the discount plan. For

example, a single ticket is sold for five dollars each and three
tickets bundled together are sold for ten dollars.

(3) Bundled tickets cannot be removed from a booklet
and sold individually. Each booklet of bundled tickets must
have the following information printed on the cover:

(a) A description of the discount plan;
(b) The number of tickets in the booklet;
(c) The total cost of the booklet; and

(d) A consecutive number.

Ticket accounting.

(4) Organizations must establish accounting procedures

and provide controls necessary to allow for an audit of gross

gambling receipts from ticket sales. To provide an adequate
audit trail, all raffle tickets must:

(a) Be consecutively numbered; or

(b) Be imprinted with letters or symbols which are not
repeated within the population of all tickets sold for a partic-
ular raffle.
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No free tickets.
(5) Organizations must not give raffle tickets away for

free and no one can be given an opportunity to participate in
a raffle drawing without purchasing a ticket.

Selling tickets.
(6) Organizations must not sell raffle tickets via the

internet.

(7) Tickets must be sold by members of the organization

or volunteers under the supervision of a member under the
requirements set forth in WAC 230-20-070(1).

Incentives for selling tickets.

(8) Members or volunteers of the organization must not
be paid for selling tickets, managing, or operating a raffle.

Organizations may provide members or volunteers with non-
cash incentive awards for selling tickets if*

(a) The awards are based on the number of chances sold;

(b) The fair market value of the total amount awarded for

an individual raffle does not exceed five percent of the gross

gambling receipts of the raffle; and
(c) A record of the name, address, and telephone number

is maintained for all persons receiving incentive awards.
Rules must be provided to participants.
(9) Organizations must inform all participants at the time

a ticket is purchased of all rules by which prizes may be won
in a raffle. This information must be provided by either
imprinting such on the participant's portion of the ticket or
otherwise providing such to each participant in writing.
Organizations must give each participant the following infor-
mation:

(a) The cost of each chance;

(b) All prizes available, whether cash or merchandise;

(¢) Date and time of drawing;

(d) Location of drawing;

(e) Whether an entrant is required to be present at a raffle
drawing in order to be eligible to win a prize; and

(f) Name of organization conducting the raffle.
Posting the raffle license.

(10) The raffle license or a copy of the license must be
posted in a readily visible location at the site of the drawing.

Ticket stub information.

(11) If organizations sell raffle tickets to the general pub-

lic or for raffles that do not require the winner to be present at
the drawing, the organization must include a stub or other
detachable section bearing a duplicate number, letter, or sym-
bol corresponding to the number, letter, or symbol on the
ticket or object representing the player's chance. The portion
kept by the organization must include the participant's name,
complete address, telephone number, and/or other informa-
tion necessary to notify the winner.

Ticket stubs to be placed in receptacle for drawing.

(12) Each person that sells a raffle ticket must give the

organization all ticket stubs or other detachable section of all
tickets sold. The organization must place each stub or other
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detachable section of each ticket sold into a receptacle from

WSR 05-19-020

tical in weight, size, and shape, to have an equal opportunity

which the winning tickets will be drawn.

Prizes.

(13) Organizations must own the prizes before drawing
the winning tickets. Raffle prizes must:

(a) Not be firearms. unless awarded as prizes under the
provisions set forth in WAC 230-12-040;

(b) Not be liquor;

(c) Meet the requirements to the amount of money spent
on prizes set forth in WAC 230-20-015; and

(d) Be controlled as set forth in WAC 230-20-300.

Drawing winning tickets.
(14) Organizations must design the ticket collection
receptacle so that each ticket has an equal opportunity to be

drawn unless the organization is using an authorized alterna-
tive drawing format.

Using alternative drawing formats.

(15) Organizations may use an alternative drawing for-

mat that randomly determines winners when the organiza-

(a) Has a current raffle license;

(b) Maintains records sufficient to meet all requirements
of WAC 230-08-070 regardless of license class;

(c) Meets the definition of a drawing as defined by WAC
230-02-500 with the alternate drawing format;

(d) Fully discloses to each player the random selection
process used in the alternative format before selling tickets;

(e) Maintains a copy of the disclosure with the perma-
nent raffle records;

(f) Ensures all participants have an equal chance of win-
ning; and

(2) Uses raffle tickets that are prenumbered and sequen-

tial

(16) Alternative formats involving an element of skill are
prohibited.

(17) Internal controls and accounting procedures must:

(a) Provide the ability to audit gross gambling receipts

from ticket sales;

(b) Have sufficient controls to prevent manipulation of

the random selection process; and
(c) Document the random selection process.

Alternative drawing formats.
(18) Organizations can only conduct alternative draw-

ings for raffles that meet the criteria outlined in subsections
(15), (16) and (17) of this section. The following are exam-
ples of alternative drawing formats that meet this criteria.

Mock raffle races.

(a) Sequentially numbered and issued tickets/adoption

papers are numbered to identify a specific corresponding
numbered mock animal(s), ball(s), or other similar objects
that can be raced using natural elements to move the objects
(water, gravity, wind). Objects must be released simulta-
neously at a start line. The winner will be the numbered

object to first cross the finish line. All objects must be iden-

to win.
Poker runs.

(b) Sequentially numbered and issued tickets/poker tally
sheets are sold to participants. Participants will travel a pre-
determined course with predetermined drawing stations (typ-
ically five drawing stations). At each drawing station, the
participant will draw one playing card for each ticket pur-
chased. Station attendants will verify the card drawn and will
record the card value on the poker ticket tally sheet. After all
participants have completed the course, the best recorded
poker hand will be declared the winner.

Ball drops.

(¢) Sequentially numbered and issued tickets are num-
bered to identify a specific corresponding numbered ball. All
purchased numbered balls will be suspended in air and simul-
taneously released over a target zone. The ball, closest or
first, to hit the predetermined target will be declared the win-
ner. All balls must be equal in size, weight, and shape, to
have an equal opportunity to win.

Animal plops.

(d) Sequentially numbered and issued tickets are num-
bered to identify a specific corresponding square on a num-

bered grid. The animal of choice will be released into the
grid area until the animal has completed its plop. The num-
bered square containing the plop will determine the winner.

Multiple stage drawings.

(e) Tickets or objects are sequentially numbered and
issued. Winners will be determined using multiple drawing

phases to eliminate participants until the remaining ticket
holder(s) are declared the winner. Second element chance

plans are allowed as long as they meet the criteria set out in
this rule.

Bucket raffles.

(f) Tickets are sequentially numbered and issued. Partic-
ipants are allowed to place their tickets into any number of
separate drawings for separate prizes. The multiple drawings

are considered one single raffle unless the organization uses
different numbered tickets for each drawing.

Calendar raffle.

Calendars are sequentially numbered and issued. All
sold calendar numbers are entered into the drawing recepta-
cle. On predetermined dates, identified on the calendar,

drawings will be conducted. All winning tickets must be
replaced into the drawing receptacle for future drawings.

Using a second element of chance.
(19) Organizations may use second elements of chance

to:

(a) Determine the final prize winner (for example: Ten
finalists are drawn and each finalist will choose a key. The
finalist with the key that unlocks the safe wins);
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(b) Determine which prize is awarded among a group of

prizes (for example: The winner selects one of three keys and

wins the vehicle the key starts);

(c) Increase the prize (for example: The winning ticket

matches a predetermined sequence of numbers and wins an
additional prize).

(20) All aspects of the alternate drawing format must be
closely controlled by the licensee.

Joint raffles.

(21) Organizations holding a raffle license may join

together with another raffle licensee to conduct a raffle when
the provisions set forth in WAC 230-20-350 are followed.

Members-only raffles.

(22) Organizations may conduct members-only raffles
under simplified procedures set forth in WAC 230-20-335.

AMENDATORY SECTION (Amending Order 443, filed
3/18/05, effective 7/1/05)

WAC 230-20-335 Members-only raffles—Proce-
dures—Restrictions. ((Organizations-may-conduet-mem-
| | - i nlified ] ¢

Washington State Register, Issue 05-19

Fiekets:
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o thats ] ] oHowine thed Fonel
individualraffle drawing:)) Only licensed charitable and non-
profit organizations may conduct a members-only raffle. For
purposes of this section, "members-only raffle" means a raf-
fle where chances are sold only to members of the organiza-

tion and a limited number of guests. Winners must be deter-
mined from among those members and guests that have pur-

chased chances.

Licensed versus unlicensed.

(1) Organizations may conduct an unlimited number of

unlicensed members-only raffles if the combined gross reve-
nue from the raffles does not exceed five thousand dollars
during a calendar year. If organizations plan to exceed the
five thousand dollar gross revenue limit, they must obtain a
raffle license.

Raffle to begin and end during membership meeting.

(2) All phases of the raffle must be completed during a
meeting of the members or special event, and the meeting or
event must be completed on the same day and at the same
location without interruption.

Limit on number of guests.
(3) If organizations allow guests to participate, the total

number of guests, as a percentage of the total attendance of
the meeting, must not exceed twenty-five percent. The orga-
nization must maintain records to show compliance with this
requirement.

Providing rules of play.
(4) Organizations must post a sign at each ticket sales

point to provide participants with all rules of play or the
required disclosures must be imprinted on the raffle ticket or
chance.

Tickets in packages.

(5) Organizations may include chances to enter a raffle

as a part of a package that includes dues, entertainment, or
other fund-raising activities if the value of each component of
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the package is disclosed to the purchaser and the value of
each individual raffle chance does not exceed twenty-five

Washington State Register, Issue 05-19

(ii) Prevent the manipulation of the random selection

process; and

dollars. However, initial applications for membership and
any fees paid for such must not include chances to enter raf-

(>iii) Document, in detail, the random selection process
used.

fles or to participate in any gambling activities.
Modified pricing plans for tickets.
(6) Organizations may use modified ticket pricing plans

at members-only raffles as long as gross revenue does not

Members-only alternative drawing formats.

10) Organizations can only conduct alternative draw-
ings for raffles that meet the criteria outlined in subsection (9)
of this section. In addition to the alternative drawing formats

exceed five thousand five dollars. Chances to enter a raffle
may be sold for different values not to exceed ten dollars for

listed in WAC 230-20-325, the following are also examples
of alternative drawing formats that can be used for members-

a single chance if:

(a) The plan for assigning the cost of the ticket is dis-
closed to the players before selling them a chance to partici-
pate. The information must include the total number of tick-
ets in the population and the number of tickets at each price
level;

(b) Participants are allowed to randomly select their
ticket from the population of remaining tickets and pay the
amount imprinted on the ticket they select;

(c) There is an adequate audit trail to determine gross

only raffles.

Mock raffle races (horse race raffles).

(a) Sequentially numbered and issued tickets/race forms
are sold to participants to wager on a specific mock animal in
a field of mock animal racers (typically five to ten racers).
The mock animals will race in individual lanes divided into
equal spaces or squares (for example, bingo boards are some-
times used as race lanes). Animals will move forward based
on the numbers rolled on dice or balls drawn from a set of

gambling receipts;
(d) No more than two such drawings are held during a

meeting or event.

Discount based on number of tickets purchased.

(7) Chances may be sold for a discounted price that is

based on the number of tickets a player purchases if:
(a) The amount of the discount is set before any raffle

bingo balls. The first mock animal to cross the finish line will
be declared the winner. All winning ticket holders will split
the prize pool or a drawing of winning tickets will determine
a single winner.

Video race raffles.

(b) Sequentially numbered and issued tickets/race forms
are sold to participants to wager on the outcome of an

tickets are sold;

(b) Participants are allowed to purchase a single ticket;

(c) There is only one discount plan for each raffle;

(d) The cost of a single ticket, without a discount, does
not exceed ten dollars;

(e) The total cost of a discount package does not exceed
twenty-five dollars;

(f) The cost of a single ticket is imprinted on each ticket
(for example, one dollar each);

(g) The discounted tickets are identified by a unique
ticket audit numbering system; and

(h) An audit system is established that includes controls
and procedures to determine gross gambling receipts from

unknown video taped race, typically horse races. The previ-
ously taped races must be obtained from an outside source

and no participants must have knowledge of the specific race
or the specific racers before conducting the video race draw-
ing. Participants will be allowed to wager on the specific rac-

ers, identified by numbers, or a specific race lane. All partic-

ipants holding a winning race number ticket or winning lane
number ticket will be declared the winner. A drawing of the

winning tickets may be held to determine a single winner.
Paddle wheel raffles.

(¢) Numbered paddles or numbered tickets are sold to
participants that correspond with numbered spaces on a spin-

the sale of tickets utilizing a modified pricing plan.
Other pricing plan.

(8) Multiple tickets to enter one or more drawings may

ning wheel. A balanced wheel divided into numbered seg-
ments is spun, at least one full revolution. The specific num-

ber the wheel stops on will determine the winning ticket
holder.

be sold as a package as long as the total price of the package
does not exceed twenty-five dollars.

Alternative drawing formats.

(9) Organizations may use alternative drawing formats
set forth in WAC 230-20-325 for members-only raffles.

Pick vour own ticket.

(d) A predetermined number of objects or tickets are sold

to participants. Each object or ticket may only be issued one
time. Ifusing a modified pricing plan, the selection of tickets
must be based totally on chance and no participant can deter-

Organizations may substitute prenumbered raffle tickets with
similar objects that can be used to randomly determine win-

ners if the organization:
(a) Has a current raffle license; and

(b) Establishes internal controls and accounting proce-
dures that will:
(i) Provide permanent records with enough information

mine the price of a ticket before making their selection. All
modified pricing plans must follow the requirements set out

in subsections (6). (7) and (&) of this section.

Incentives for selling tickets.

11) Organizations may provide members with noncash
incentive awards for selling tickets if*

to verify gross gambling receipts;

Permanent
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(b) The fair market value of the total amount awarded for
an individual raffle does not exceed five percent of the gross
gambling receipts of the raffle; and

(c) A record of the name, address, and telephone number

is maintained for all persons receiving incentive awards.

Prizes.

(12) Organizations must own the prizes before drawing

the winning tickets. Raffle prizes must:
(a) Not be firearms, unless awarded as prizes under the

provisions set forth in WAC 230-12-040;

(b) Not be liquor, unless unopened containers of liquor
are awarded as a prize in members-only raffles when the
proper permit is obtained from the liquor control board

(RCW 9.46.0315 and WAC 230-20-335);

(c) Meet the dollar amount limits set forth in WAC 230-
20-015:; and

(d) Be controlled as set forth in WAC 230-20-300.

Records.

(13) For members-only raffle records, WAC 230-08-070
is modified as follows:

(a) The name, address, and telephone number must be
recorded for all winners of a prize valued at greater than fifty
dollars, see WAC 230-08-070 (2)(e):

(b) A detailed record of disbursements and returned tick-
ets is not required, see WAC 230-08-070 (2)(f); and

(c) All records must be maintained for a minimum of one
year following the date of each individual raffle drawing, see
WAC 230-08-070(4).

WSR 05-19-031
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Health and Recovery Services Administration)
[Filed September 12, 2005, 4:30 p.m., effective October 13, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To reinstate twelve-month continuous eligibil-
ity for children's medical. The governor has directed the
Department of Social and Health Services to reinstate twelve-
month continuous eligibility for the children's medical pro-
grams. When effective, this rule supersedes and replaces
emergency rules filed as WSR 05-19-032.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-416-0015.

Statutory Authority for Adoption:
74.09.530, and 74.09.415.

Adopted under notice filed as WSR 05-16-126 on
August 3, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

RCW 74.08.090,
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Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: September 8, 2005.

Andy Fernando, Manager

Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 04-21-064,
filed 10/18/04, effective 11/18/04)

WAC 388-416-0015 Certification periods for cate-
gorically needy (CN) medical and state children's health
insurance program (SCHIP). (1) A certification period is
the period of time a person is determined eligible for a cate-
gorically needy (CN) medical program. Unless otherwise
stated in this section, the certification period begins on the
first day of the month of application and continues to the last
day of the last month of the certification period.

(2) For a child eligible for the newborn medical program,
the certification period begins on the child's date of birth and
continues through the end of the month of the child's first
birthday.

(3) For a woman eligible for a medical program based on
pregnancy, the certification period ends the last day of the
month that includes the sixtieth day from the day the preg-
nancy ends.

(4) For families ((and-ehildren)) the certification period
is twelve months with a six-month report required as a condi-
tion of eligibility as described in WAC 388-418-0011.

(5) For children, the certification period is twelve
months. Eligibility is continuous without regard to changes in

circumstances other than aging out of the program, moving
out of state or death. When the medical assistance unit is also

receiving benefits under a cash or food assistance program,
the medical certification period is updated to begin anew at
each:

(a) Approved application for cash or food assistance; or

(b) Completed eligibility review.

((9)) (6) For an SSl-related person the certification
period is twelve months.

((66))) (7) When the child turns nineteen the certification
period ends even if the twelve-month period is not over. The
certification period may be extended past the end of the
month the child turns nineteen when:

(a) The child is receiving inpatient services on the last
day of the month the child turns nineteen;

(b) The inpatient stay continues into the following month
or months; and

(c) The child remains eligible except for exceeding age
nineteen.

((M)) (8) A retroactive certification period can begin up
to three months immediately before the month of application
when:
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(a) The client would have been eligible for medical assis-
tance if the client had applied; and

(b) The client received covered medical services as
described in WAC 388-529-0100.

((68))) (9) If the client is eligible only during the three-
month retroactive period, that period is the only period of cer-
tification.

(%)) (10) Any months of a retroactive certification
period are added to the designated certification periods
described in this section.

((H8))) (11) For a child determined eligible for SCHIP
medical benefits as described in chapter 388-542 WAC:

(a) The certification periods are described in subsections
(1), ((49)) (5), and ((€6Y)) (7) of this section;

(b) There is not a retroactive eligibility period as
described in subsections (((P;8)-and9))) (8). (9). and (10);
and

(c) For a child who has creditable coverage at the time of
application, the certification period begins on the first of the
month after the child's creditable coverage is no longer in
effect, if:

(1) All other SCHIP eligibility factors are met; and

(i1) An eligibility decision is made per WAC 388-406-
0035.

WSR 05-19-033
PERMANENT RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed September 12, 2005, 4:37 p.m., effective October 13, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The state is required under federal rules and
regulations to implement a complaint resolution procedure as
defined in 34 C.F.R. 76.770 and 76.783. The additions and
deletions in chapter 392-168 WAC reflect these requirements
to amend the complaint resolution.

Citation of Existing Rules Affected by this Order:
Amended to reflect federal regulations.

Statutory Authority for Adoption: RCW 28A.300.070.

Adopted under notice filed as WSR 05-06-066 on March
1,2005.

Changes Other than Editing from Proposed to Adopted
Version: Citations from federal law have been added;
changes to process for filing a complaint directly to the
Office of Superintendent of Public Instruction (OSPI) and
then the steps that OSPI will take to resolve the complaint.
No content changes beyond clarifications were made.
Reviewed by Dave Stolier and approved September 9, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 8, Repealed 0; Federal
Rules or Standards: New 0, Amended 8, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 9, 2005.

Dr. Terry Bergeson
State Superintendent

AMENDATORY SECTION (Amending Order 93-15, filed
9/13/93, effective 10/14/93)

WAC 392-168-110 Purpose. The purpose of this chap-
ter is to ((eﬂsufe—eemplrr&nee—by—ﬂ&e—sea{e—ef—\‘vl&shmg{eﬂ%th

B

EdueationAetand-with-the Hateh-Amendment)) provide
complaint procedures in compliance with 20 U.S.C. 7844 and
7883, and with 34 CFR 299.10-2099.12.

AMENDATORY SECTION (Amending Order 93-15, filed
9/13/93, effective 10/14/93)

WAC 392-168-115 Applicability. This chapter shall
apply to federal programs authorized under the Flementary
and Secondary Education Act and administered by the super-
intendent of public instruction ((and-tisted—in34-CFR
76-1+b))), including the following:

((QH—TH-}e—H-I-A—ef—ﬂ&e—N&Hm&a{—Defeﬂse—Edﬂe&Heﬂ%et
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by ) ¢ Lidat;  Eedoral P ;

(1) Title I, Part A: Improving Basic Programs Operated

by Local Educational Agencies;

(2) Title I, Part B, Subpart 1: Reading First;

(3) Title I, Part B, Subpart 3: William F. Goodling Even
Start Family Literacy Program;

(4) Title I, Part C: Education of Migratory Children;

(5) Title I, Part D: Prevention and Intervention Programs
for Children and Youth Who Are Neglected, Delinquent, or
At-Risk;

(6) Title I, Part F: Comprehensive School Reform;

(7) Title I1, Part A: Teacher and Principal Training and
Recruiting Fund;

(8) Title I, Part D: Enhancing Education Through Tech-
nology;

Title II—L anguage Instruction for Limited English Pro-
ficient and Immigrant Students

(9) Title I11, Part A: English Language Acquisition, Lan-

guage Enhancement, and Academic Achievement;
(10) Title IV—21st Century Schools;

(11) Title IV, Part A, Subpart 1: Safe and Drug Free
Schools and Communities;

(12) Title IV, Part B: 21st Century Community Learning
Centers;

Title V—Promoting Informed Parental Choice and Inno-
vative Programs

(13) Title V, Part A: Innovative Programs;

Title VI—Flexibility and Accountability

(14) Title VI, Part A, Subpart 1: Improving Academic

Achievement, Accountability, Grants for State Assessments
and Enhanced Assessments;

15) Title VI, Part B, Subpart 1: Small, Rural School
Achievement Program;
(16) Title VI, Part B, Subpart 2: Rural and Low-Income
Schools;
(17) Title IX—General Provisions;
(18) Title IX, Part E (Section 9532): Unsafe School
Choice Option.

AMENDATORY SECTION (Amending Order 43, filed
11/20/90, effective 12/21/90)

WAC 392-168-125 Definition—Complaint. As used
in this chapter, the term "complaint” means an allegation, by
the complainant, that the state, a local school district, an edu-
cational service district, or other subgrantee receiving federal
funds has violated a federal statute or regulation or a related
state regulation that applies to a federal program covered
under this chapter.
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AMENDATORY SECTION (Amending Order 93-15, filed
9/13/93, effective 10/14/93)

WAC 392-168-132 Informing citizens about com-
plaint procedures. The superintendent of public instruction
shall inform parents and other interested individuals about
the citizen complaint procedures in this chapter. Specific
actions to be taken by the superintendent of public instruction
include:

(1) Disseminating copies of the state's procedures to par-
ents, advocacy agencies, ((and)) professional organizations,
and other appropriate entities;

(2) Conducting inservice training sessions on the com-
plaint process through educational service districts; and

(3) Including information about the system in statewide
conferences.

AMENDATORY SECTION (Amending Order 90-09, filed
5/9/90, effective 6/9/90)

WAC 392-168-135 Right to register a complaint. Any

individual((-entity;)) or organization may ((register)) file a
signed, written complaint((+—Previded, Fhata-complaintfited

has-been-conecluded)).

AMENDATORY SECTION (Amending Order 90-09, filed
5/9/90, effective 6/9/90)

WAC 392-168-140 Contents of complaint. A written
complaint filed under this chapter shall include:

(1) A statement that the state, a local school district, an
educational service district, or other subgrantee has violated
one or more requirements of federal statutes or regulations or
state regulations that apply to a federal program covered
under this chapter;

(2) The specific requirement alleged to have been vio-
lated.;

(3) The facts on which the ((statement)) complaint is
based;

() (4) The name and address of the complainant;
((and

4))) (5) The expected resolution of the alleged violation;
and

(6) In the case of a complaint alleging a violation by an
entity other than the state and filed directly with the superin-
tendent of public instruction, the name and address of the
allegedly offending entity.

AMENDATORY SECTION (Amending Order 15, filed
11/2/89, effective 12/3/89)

WAC 392-168-145 Procedure for filing a complaint.
The procedure for filing a complaint shall be as follows:
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(1) A complaint alleging a violation by a local school
district, an educational service district, or other subgrantee

shall be filed directly with ((arespensible-efficial-oftheloeal
seheel—dfstﬂet—aﬁ—edueaﬂeﬁal—semee—&stﬂet—er—efher—sub-

>

aﬂ—eﬂﬁ%y—e%her—thaﬂ—the—st&teﬂﬁl—be—ﬁ{ed—dﬁeeﬂy—wﬁh)) the
superlntendent of public instruction ((at-the-complainant's

this-ehapter:)) The superintendent of public instruction, upon

receipt of a signed, written complaint against a local school
district or other public agency, an educational service district,

or other subgrantee, shall refer the complaint to the educa-
tional entity for action pursuant to this chapter. A complaint

Washington State Register, Issue 05-19

(5) The superintendent of public instruction will provide

the complainant the opportunity to submit additional infor-
mation, either orally or in writing, about the allegations in the
complaint.

(6) Upon review of all relevant information including, if

necessary, information obtained through an independent on-
site investigation by the superintendent of public instruction,
the superintendent of public instruction will make an inde-
pendent determination as to whether the public agency is in
violation of any federal program requirement as authorized
under the Elementary and Secondary Education Act as
amended by No Child Left Behind Act or this chapter.

(7) The superintendent of public instruction shall issue a
written decision to the complainant that addresses each alle-

gation in the complaint including findings of fact, conclu-
sions, and the reasonable corrective measures deemed neces-

sary to correct any violation. OSPI may provide technical

against the state shall be investigated pursuant to WAC 392-
168-180.

(3) Receipt of a complaint by the superintendent of pub-

assistance activities or negotiations; and corrective measures
necessary to resolve a complaint. All actions shall be insti-
tuted. as soon as possible but in no event later than thirty cal-

lic instruction activates a time limit not to exceed sixty calen-

endar days following the date of the decision. unless other-

dar days, unless an extension of the time limit is approved by

wise agreed to, or for good cause.

the superintendent of public instruction on the basis of excep-
tional circumstances with respect to a particular complaint.

AMENDATORY SECTION (Amending Order 15, filed
11/2/89, effective 12/3/89)

WAC 392-168-155 Investigation of and response to
complaints against a school district or other public
agency, educational service district, or other subgrantee.
Investigation of and response to a complaint shall be as fol-
lows:

(1) Upon receipt of a properly filed complaint, the

((

empleyee(s)-designated-pursaant-to-WAC392168-150
shallinvestigate)) superintendent of public instruction shall
send a copy of the complaint to the educational entity, for

investigation of the alleged violations.

(2) ((Mpon—ecompletion—of-the—investigation,—the—desig-
nated-employee(s)shall provide-theresponsible-effietal-of
ant)) The educational entity shall investigate the complaint.
The responsible official of the educational entity shall
respond in writing to the superintendent of public instruction,
and include documentation of the investigation, no later than
twenty calendar days after the date of receipt by the entity of
such complaint.

(3) The response to the ((eemplainant)) superintendent
of public instruction shall clearly state either:

(a) That the educational entity denies the allegations con-
tained in the complaint and the basis for such denial; or

(b) ((Fhe)) Propose reasonable corrective action(s)
deemed necessary to correct the violation((-—Previded;That

4) The supermtendent of public instruction shall pro-
vide the complainant a copy of the entity's response to the
complaint.
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(8) The written decision by the superintendent of public
instruction is the final decision in the matter. A complaint is
considered resolved when the superintendent has issued a
written decision and corrective measures, if warranted, have
been completed.

(9) If compliance by a local district or other public
agency, educational service district, or other subgrantee is not
achieved pursuant to subsection (7) of this section, the super-
intendent of public instruction may initiate fund withholding,
fund recovery, or any other sanction(s) deemed appropriate.

(10) For complaints arising under 20 U.S.C. § 7883 (par-
ticipation by private school children), a complainant may
appeal the superintendent's resolution to the Secretary of
Education (U.S. Department of Education) within thirty days
of receiving the written decision from the superintendent of
public instruction.

AMENDATORY SECTION (Amending Order 15, filed
11/2/89, effective 12/3/89)

WAC 392-168-180 Complaints against the superin-
tendent of public instruction—Investigation of and
response to complaints. (1) The staff responsible for inves-
tigating the alleged violation shall commence investigation
within ten days of receipt of the complaint by the superinten-
dent of public instruction.

(2) Investigation by the superintendent of public instruc-
tion may include on-site investigations as appropriate.

(3) Upon completion of the investigation, investigating
staff shall provide the superintendent of public instruction
with a written report on the results of the investigation, no
later than sixty calendar days after the receipt of such com-
plaint

(4) The superintendent of public instruction shall
respond in writing to the complainant as expeditiously as
possible but in no event later than ((sixty)) ten calendar days
after the date of receipt of ((such-complaintby-the-superinten-
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dent-ef public-instruetion)) the written report described in

subsection (3) of this section.

(5) The response shall clearly state either:

(a) That the complaint is without merit, the allegations
are denied, and the basis for such denial; or

(b) The reasonable corrective measures deemed neces-
sary to correct any violation: Provided, That any such correc-
tive measures deemed necessary shall be instituted as expedi-
tiously as possible but in no event later than thirty calendar
days following the date of the response to the complainant.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 392-168-120 Definition—Hatch amend-

ment.

WAC 392-168-160 Appeal to the superintendent
of public instruction of a
local school district, educa-
tional service district, or

other subgrantee decision.
WAC 392-168-165
WAC 392-168-167

Content of appeal notice.

General responsibilities of
superintendent of public
instruction.

WAC 392-168-170 Actions by superintendent of
public instruction in response
to notices of appeal and
notices registering com-

plaints.

WSR 05-19-042
PERMANENT RULES
DEPARTMENT OF TRANSPORTATION
[Filed September 14, 2005, 2:31 p.m., effective October 15, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Updating the rules will clarify the program and
the parameters for participation by private employers, public
agencies, nonprofit organizations, developers, and property
managers.

Citation of Existing Rules Affected by this Order:
Amending chapter 468-60 WAC.

Statutory Authority for Adoption: RCW 70.94.996.

Adopted under notice filed as WSR 05-16-121 on
August 3, 2005.

Changes Other than Editing from Proposed to Adopted
Version: The definition of an annualized commute vehicle
trip was added to subsection (2).

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

WSR 05-19-042

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 15, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 13, 2005.

J. Giniger, Director
Public Transportation
and Rail Division

Chapter 468-60 WAC

((EFR)) TRIP REDUCTION PERFORMANCE
((GRANE)) PROGRAM

AMENDATORY SECTION (Amending WSR 04-06-087,
filed 3/3/04, effective 4/3/04)

WAC 468-60-010 ((Cemmute)) Trip reduction per-
formance ((grants)) program. The Washington state

department of transportation (WSDOT) ((wil-develop)),
together with the commute trip reduction (CTR) task force

((EFRY)), ((and)) will administer (& €FR-performanee grant

ees)) the trip reduction performance program (TRPP). This
program is designed to create cost-effective trip reduction

projects that reduce the number of commute vehicle trips and

commute vehicle miles traveled (VMT). The 2003 legislature
created this ((grant)) program to provide financial incentives

or compensation to organizations that implement and admin-
ister cost-effective projects that increase the capacity of the
transportation system by reducing the number of vehicle trips
and miles traveled for commute purposes. The amounts
((granted)) awarded will be based on the estimated cost to
reduce an annualized trip, and the projected number of annual
commute vehicle trips and commute VMT reduced during
the ((grant)) project period (the project goal). Up to half of
the award amount is available through reimbursement for

start-up costs. The remaining award amount ((effunds—pro-
vided-to-the—grantee)), as well as any bonus funds, will be

determined based on the actual performance of their project
in meeting or exceeding their goal. If necessary, WSDOT
will revise these rules ((feewingthefirstgrantreund)) peri-
odically to create a more ((effeetive-and)) efficient ((grant)).
cost-effective, trip reduction program.

(1) What are ((EFRperformanee-grants)) trip reduc-
tion performance projects? ((Grants)) Funds are awarded
on a competitive basis to organizations ((ferredueing)) that
create cost-effective projects designed to reduce commute
vehicle trips and commute ((vehiele-miestraveled)) VMT
(based on the morning commute). The ((grantee)) organiza-
tion will receive funds based on the value ((te-the-transperta-

tronsystem—of-the)) associated with each trip and overall
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project performance. The ((perfermaneegrantprogram))

TRPP is available to private employers, public agencies, non-
profit organizations, developers, and property managers who
find new (to the area), sustainable ways to reduce the number
of vehicle trips and vehicle miles traveled per person for
commuting, or who provide financial incentives to their own
or other employees for ridesharing, public transportation,
nonmotorized transportation, telework, and alternative work
schedules((;and-thatreduee-the-number-of-vehieletrips-and
milestraveled forcommuting)).

(2) Definitions. For purposes of this section, the follow-
ing definitions apply.

(a) Financial incentives is defined as a policy, procedure,
capital investment or payment intended to provide employees
a financial gain if they commute in ways other than by driv-
ing alone. For example, the eligible incentives may include,
but are not limited to: Providing a free transit pass, reducing
the parking charge for rideshare vehicles, initiating parking
charges for employee vehicles, reducing the cost of a trans-
portation service such as a transit pass, paying the member-
ship fee for a car sharing program, providing employees
alternative work week schedules, providing a direct cash pay-
ment, reducing the insurance rate for employees who reduce
the use of their vehicle for commuting, or reducing the dis-
tance an employee travels to work by reassigning their work
location to a worksite closer to their home.

(b) Car sharing means a membership program intended
to offer an alternative to car ownership under which persons
or entities that become members are permitted to use vehicles
from a fleet on an hourly basis.

(c) Telework means a program where work functions that
are normally performed at a traditional workplace are instead
performed by an employee at his or her home at least one day
a week for the purpose of reducing the number of trips to the
employee's workplace.

(d) Commute vehicle trips is defined as the number of
vehicle trips made to bring employees to work at a worksite
or specified collection of worksites each morning.

(e) Reduced commute vehicle trips is defined as the
change in the number of vehicle trips made to bring a consis-
tent number of employees to a worksite or collection of work-
sites. Reduced vehicle trips can be calculated using ((twe
separate)) a baseline survey((s)) that measures the number of
vehicles arriving at the specified worksite(s) ((and-making))
and the mode split, and a subsequent survey that includes the
same audience, the mode split, and an adjustment made for
the change in the number of employee responses ((for))
between the two surveys. The difference between the two
surveys will show an increase or reduction in commute vehi-
cle trips. Subsection (((+6))) (15) of this section describes in
detail the process used by WSDOT to calculate reduced com-
mute vehicle trips.

(f) Commute vehicle miles traveled per person (VMT) is
the average distance employees travel to work (one way) in a
motor vehicle, divided by the vehicle occupancy. For passen-
ger cars, trucks, vans, and motorcycles, WSDOT will calcu-
late the vehicle occupancy from survey data using CTR task
force guidelines, or from equivalent data as agreed by
WSDOT and the applicant. For buses, WSDOT will assume
an average occupancy of twenty-five persons. Bicycling,
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walking, train ridership, and the avoidance of commute vehi-
cle trips via telework and use of compressed workweeks, will
not be considered as using motor vehicles.

(g) Reduced VMT is defined as the measured change in
the number of vehicle miles traveled per employee. Reduced
VMT can be calculated from two separate surveys that mea-
sure the commute distance per employee and the way they
commute to work.

(h) Performance is defined as the reduction in the num-
ber of commute vehicle trips to the work location and the
reduction in the commute vehicle miles traveled by employ-
ees at the specified work location(s).

(1) Eligible trips are defined in this section as the com-
mute trips taken by employees at the targeted worksite(s)
established in the applications and measured ((i)) using the
proposed measurement methodology. ((Fe-be-eensidered-an

(j) Agent is an organization or individual who represents
the private employer, public agency, nonprofit organization,
developer, or property manager and is charged with manag-
ing the ((grantpregram)) TRPP or providing the employee
the financial ((serviee)) incentive.

(k) A cost effective application is one that defines a
project that will reduce commute vehicle trips and commute
vehicle miles traveled at a cost less than the defined roadway
capacity cost. This cost will vary by year and will be clearly
identified on the ((grant)) TRPP application form.

(1) Mode split is the percentage of employees traveling to
work using various means of transportation (known as
modes). For example, if the drive alone mode split for a
worksite is seventy-three percent, then seventy-three percent
of the employees arriving at that site drove alone.

(m) Commute mode is the means of transportation an
employee took to work. For example, their commute mode
may be by driving alone, carpooling, alternative work sched-
ule, teleworking, etc.

(n) An annualized commute vehicle trip is the average
number of vehicle trips made each working day by a com-
muting population. If, for example, one hundred employees
drive alone to a job that lasts six months, the result would be
fifty "annualized" commute vehicle trips. WSDOT assumes
two hundred fifty workdays per year for calculating an annu-
alized trip.

(3) Who can apply? ((Fhese)) The statewide ((grants))
funds are available on a competitive basis for private employ-
ers, public agencies, nonprofit organizations, developers, and
property managers or their agents who ((previde)) create
new, sustainable trip reduction projects, and who provide
financial incentives to their own or other employees for ride-
sharing, public transportation, nonmotorized transportation,
telework, and compressed work weeks.

(4) What kinds of projects will be funded? To receive
funds, the project must meet the ((review-eriteria)) program
requirements and rank highly in the competitive review. The
applicant determines the actual scope and design of the
project. New and existing projects are eligible ((te-reeceivea
grant)) for selection. The primary focus of the review com-
mittee will be to select sustainable, cost-effective trip reduc-
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tion projects, and if they are new or innovative, they will be
given additional consideration.

(5) How much money is available for the program?
The amount of funds made available for this program is set in
the state transportation budget. For the ((2003-))2005-2007
biennium, one million five hundred thousand dollars is bud-
geted for the ((grants)) projects. ((Ne-meore-than-sevenhun-
redFifi L dol] i tablef b fiseal

year(July-June):))

(6) How will the ((grant)) TRPP funds be distributed?
A minimum amount of the ((grant)) TRPP funds is ((guaran-
teed)) to be available ((in)) for each of three funding zones:
Ten percent of available funds for Central Puget Sound
(CPS) (King, Pierce, Snohomish counties), ten percent of
available funds for non-Central Puget Sound applications,
and ten percent of available funds for statewide applications
(applications with worksites in the CPS and outside the CPS).
The remaining ((grant)) funds will be awarded based on the
project's ranking and available funds. WSDOT is bound to
this distribution only if there are applications that fit the pro-
gram structure and are viable, cost-effective trip reduction
projects.

(7) How much money will be awarded to individual
((grants)) projects? Funds will be allocated based on the
estimated commute vehicle trips and miles traveled reduced
for the project. The applicant will provide an estimate of the
anticipated performance (their goal), and the amount of funds
they request. Once the selection committee ranks the
projects, WSDOT will award ((the-grants)) funds based on
committee ranking until seven hundred fifty thousand dollars
is awarded in each fiscal year or all cost effective projects are
funded. No one employer, etc., may receive more than one
hundred thousand dollars per fiscal year.

(8) How much money can be awarded to applications

with multiple ((empleyer)) partners? Each organization
(agency or employer) on the application may receive up to

one hundred thousand dollars with the total amount ((ef

tien-orprojeet-will be-awarded-agrantin-exeess-of two-hun-
dred-fifty-theusand-deHars)) not to exceed two hundred fifty

thousand dollars per application, per fiscal year.

(9) How does the applicant apply for the ((grant))
TRPP funds? This subsection describes the application pro-

cedures used in the ((perfermaneegrantprogram)) TRPP.
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dellars-in-anyfiseal-year:

b)y—FEligible)) Applicants may submit more than one
((appke&ﬁeﬂ—)) project application for consideration; how-
ever, ((
are)) when the sum of all the project costs are combined, they
cannot exceed what the individual applicant is eligible to
receive.

((€e))) (b) Applicants may((;—and-are—enecouraged—te;))

submit ((a—grant)) an application that will cover one or two
years (basic project) or apply for projects that cover three to
five years (multi-year projects).

(c) For basic projects, applications ((eevering—twe
years)) must estimate the number of vehicle trips and VMT
reduced for each ((efthe-twe)) fiscal year((s)), and must
specify their target audience. Only one ((base)) baseline mea-
surement will be required for a ((twe-yearapplieation)) basic
project. A final measurement will be required to determine
the project's performance. A two-year basic project can
receive the start-up portion of their award in the first year,
and the performance portion in the second year. If a basic
project is granted a renewal, the applicant may be required to
conduct another baseline measurement. Renewal applica-
tions may include a proposed adjustment to the trip price
and/or goal. Adjustments to the trip price or goal are subject
to approval by WSDOT. All basic projects are subject to ter-

mination if the project is not performing according to expec-
tations or is not continuing to work towards the reduction of

commute trips. ((Reeipients-eftwo-yeargrants-mayreeeive
the-start-up-portien-of theiraward-in-the first yearand-the per-
; o in ] r this situation.funds
for-the-trips—andVMFreduced-wil-beassumed-tohave

oceurred-in-the seeond-year-of the projeet.))

(d) (Fhegrantfunds-must-berecetved-by thegrantee by
the-end-of-thefiseal-yearin—-whichthe-application—was
reeeived:

te)yNe-grants)) In the case of multi-year projects (three to
five years), applicants must estimate the number of vehicle
trips and VMT reduced for each biennium, as well as a
project total, and must specify their target audience. Only
one baseline measurement will be required for multi-year
projects, unless otherwise stated in the scope of work. An
interim measurement must be conducted prior to the end of
each biennium, and a final measurement at the end of the
project. Interim and final performance funds, as well as

WSDOT will notify eligible applicants of the open period for
((grant)) applications. WSDOT may open more than one
((grant)) application period per year depending on whether
all funds are awarded. Applicants apply ((fer-this—grant)) by

submitting a completed ((*Perfermanee-Grant-Applieation"))
"TRPP" application form during an open ((grant)) application

bonus funds will be based on these measurements. Recipi-
ents will be able to receive start-up funds that are phased
throughout the life of the project (see subsection (12) of this
section for details on start-up fund disbursement). Perfor-
mance funds will be available at the end of each biennium
(interim performance funds) and again at the end of the

period. The ((“Perfermanece-Grant-Apphieatien™)) "TRPP"

application form is available on request from ((%he—\’%&shmg-
)) WSDOT and is a

ton-state-department-of transportation
available ((’ee—be—éewn}e&ded—ffem—the—WLS-DQT—web—ﬁfe—&t—

httpHwsdotwa-gov T DM/performaneegrantt)) by visiting
WSDOT's web site at: http://wsdot.wa. ,qov/TDM

project. The interim and final performance measurements
and requests for funds must be received by WSDOT by June

15th. Projects may apply for an adjustment to the trip price
and/or their goal at the end of each biennium. Trip price and
goal adjustments will be subject to review and approval by

WSDOT. All multi-year projects are subject to termination if

the project is not performing according to expectations or is
not continuing to work towards the reduction of commute

Permanent



WSR 05-19-042

trips. Payments for multi-year projects are contingent upon
the provision of legislative funding in future biennia.

() No TRPP funds will be awarded to an applicant
requesting compensation at a rate higher than the estimated
annualized cost of providing new roadway capacity (maxi-
mum per trip cost) adopted for this program. The ((annuel-
ized-cost-of previding new-eapaeity)) maximum per trip cost
will be provided by WSDOT as part of the application docu-
ment.

(f) For purposes of distributing awarded funds, one trip is
assumed to equal 13.07 VMT (the average commute distance
measured as part of the CTR program) or the average one-
way commute distance for the employees covered by the
project. The applicant may, through documentation in the
applications, provide a different trip to VMT ratio that is spe-
cific to employees in their proposal.

(g) An agent "who will provide the financial incentive to
the employee" can submit a project partnership ((grant))
application and be the prime ((grantee)) recipient for the
project. All procedures in this section will apply to the agent
for this type of partnership ((grant)) project.

(h) No applicant may claim ((a)) full reduction in
employee commute vehicle trips or commute VMT that ((i8))

are claimed as part of another ((applieatien)) project. If the

initial screening determines that project overlap will occur,
WSDOT will notify the applicants, and will provide them

with the opportunity to adjust their trip prices and goals. The
payout for areas where WSDOT can determine the overlap
will be adjusted by dividing the amount per trip by the num-
ber of TRPP projects involved in the overlap.

(10) How will the application be reviewed? An award
committee comprised of between six and nine members will
be selected by the chair of the CTR task force and will
include at least two members of the commute trip reduction
task force, at least one member from Central Puget Sound
and one from the rest of the state, at least one employer, at
least one transit member and at least one city government
representative. ((Grants)) Projects will be ((awarded))
selected based on the criteria as defined in subsection (11) of
this section.

(11) What are the review criteria? The applications
will be reviewed based on the followmg crlterla(( ))
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pfeseﬂtedi)) Cost effectlveness Does the project have
high likelihood of achieving its benefits at a relatively low

expenditure of TRPP funds? Are the projected benefits
achievable at a cost less than providing the equivalent road-
way capacity?

(b) Sustainability: If this project is funded, will its ben-
efits continue after the funding element of the project has
been completed? Do the project design and partnerships
indicate a high probability for continuing the project after all
TRPP funds are used? Can the reduction in trips be sustained
over a "multi-year project" timeline?

(c) Innovation: Is the proposed project a new idea, or

something that's been done before but is new to the area?
Does the project propose unique cost-effective ways to
reduce trips?

(d) Measurability: The performance of the project must
be measurable. If an applicant proposes to use their own
measurement approach, a detailed measurement plan will be
submitted as a part of the application and must be approved
by WSDOT. The measurement approach must be as accurate
an estimate of the trips reduced as would be generated if the
applicant made use of the WSDOT-developed measurement
tool (subsection (15) of this section). Deviations from the
approved measurement plan will be subject to review and

approval by WSDOT. WSDOT may terminate the contract if
the measurement deviation is not approved.

(e) Project implementation: What is the timeline for
implementation of the project? When and how will the
project be advertised to the target audience? All projects
must conduct a baseline survey at the beginning of the project
prior to implementation of the project. The applicant must
indicate the implementation timeline, proposed measurement
methods and measurement schedule in the application. If the
nature of the project does not allow for a single baseline sur-
vey. the applicant must indicate the proposed measurement
methodology as a part of the application. All projects must
be implemented within three months (first quarter) after sign-
ing the contract in order to receive one hundred percent of the
awarded funds. If the project is not implemented until the
second quarter, only seventy-five percent of the awarded
funds will be available; fifty percent if implementation does
not occur until the third quarter; and twenty-five percent if
implementation does not occur until the fourth quarter.

() Applicant provides incentives: To be eligible for

TRPP funds, the applicant must provide financial incentives
to their own or other employees for ridesharing, using public

transportation, car sharing, or nonmotorized commuting.

(2) Project predictability: Are the estimates of
employee participation, trip reduction, and VMT reduction
likely to be achieved based on the assessment of the review
committee?
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(((®)) (h) Redundancy: Does the project propose to
provide services that are already available ((fet)) to the
employees?

(i) Thoroughness: Has the project been thoroughly
researched and carefully thought out? Are adequate details
presented in the application?

(12) How will the recipient receive the money? Once
the projects have been reviewed, prioritized and selected, the
applicant will enter into a contract with the Washington state
department of transportation for implementation of the
project. This contract will establish the amount of money the

((grantee)) award recipient can receive for the project, the
timelines and performance expectations. The funds will be

provided to the ((grantee)) recipient through three
approaches: Start-up, performance and performance bonus.
A draft contract will be made available by WSDOT prior to
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(whichever is less) for every trip that exceeds their antici-
pated performance (the projected number of trips reduced).

((Fhese-funds-will only-beprovided-at the-end-of the-centraet

a—F¥)) The performance bonus portlon of the fundrng w111
only be available if funds are remaining in the ((grant)) TRPP
account.

(13) ((Project-timeline: T rve-at-chigibl

funds—for-the-fiseal-year,the-grantee-must-previde-measured
l hei L ; WSDOT b "

4))) Receipt of ((grant)) TRPP funds: To receive all
eligible TRPP funds for the fiscal year, the recipient must

project selection.

(a) Start-up funds: The ((grantee)) basic project award
recipient may request up to fifty percent of the awarded
((fands)) amount after ((proejeet-start-ap)) a baseline measure-
ment is completed or accepted. Start-up funds can be
requested in the first year of the project. Multi-year project
award recipients are eligible for start-up funds through a
phased payment approach. To calculate the start-up fund dis-
bursement for multi-year projects, multiply the total project
amount by 0.5, then divide that number by the number of
years in the project. Start-up funding will be provided on a
dollar for dollar ((en-=)), cost-reimbursable basis, but ((inne
eireumstanees)) will ((this-ameunt)) not exceed fifty percent
of the total project award for the duration of the project. The
remaining award amount is considered performance funds.

(b) ((Grant)) Performance funds: The remaining
funds will be available to the ((grantee)) recipient following
the performance measurement. For basic projects, the
((grantee)) recipient has the option to measure their perfor-
mance at the halfway ((threugh-the-project-and-at-the-end-of
the-year)) point (interim measurement), but is required to
measure at the end of their project. If the ((grantee)) recipient
conducts ((a-midterm)) an interim measurement, they will be
eligible to receive half of the performance funding following
this measurement with the balance available after the ((see-
ond)) final measurement survey. If the ((grantee)) recipient
elects to ((measure-enly-atthe-end-eftheprojeet)) forego an
interim measurement, all of the remaining funds will be
available after the final measurement, ((éepeﬂehﬂg—eﬂ)) and
will be determined by the performance ((

threugh)) of their project. ((Ne-performancefunds—wil-be
avatlableforanyprofeet-thatfatlsto-perform:

)) For multi-

provide measured data on their project's performance (base-
line, interim and final surveys) to WSDOT by June 15th. The

((grantee)) recipient must submit a ((grant)) TRPP fund dis-
bursement form provided by WSDOT in order to ((reeetve

theirgrant)) request funds. On this form the ((grantee)) recip-
ient will identify the funds requested and provide documenta-
tion of performance or expenditures ((Gfrequired))) for reim-
bursement of start-up costs. For the performance portion of
the ((grant)) TRPP award, no funds will be made available
without documentation of actual employee reductions in
VMT and vehicle trips. Applications for multi-year projects
must demonstrate the organization's ability to accept pay-
ments for performance, as well as bonus funds, through the
end of the project time frame.

((#5))) (14) Performance documentation: The appli-
cant must, as part of the apphcatron ((md—rea%e—hew&hey—ml—l

: a aring the year))
descrlbe the measurement am)roach for their project.
WSDOT will make available a survey instrument that can be
used to measure performance at employer worksites. The
((grantee)) recipient may elect to provide performance data in
an alternative format ((appreved)). The alternative format
will be subject to approval by WSDOT. The measurement
approach used by the applicant must clearly demonstrate how
((ehanges)) reduced trips and VMT are calculated and how
adjustments will be made for changes in employee popula-
tion.

((6))) (15) Measurement of VMT and commute
trips reduced: Measurement of performance must provide
actual counts of vehicle trips and VMT made by the employ-
ees in the program, preceding and following the ((grant))
project period. The performance measurement must adjust

year projects, the recipient must measure their performance at
the end of each biennium (by June 15th), and at the end of the

for changes in employee populations during the ((grant))
project period. WSDOT will use the following methodology

project. All projects must reduce trips to be eligible for per-
formance funds.

(c) Performance bonus funds: These funds will only
be provided at the end of the contract period and the recipient

to calculate changes in the number of commute trips and
commute VMT at a project worksite(s):

(a) Baseline survey. At the beginning of the ((pregram))
project, the worksite(s) will survey their employees about

will receive the funds for additional performance based on
the same award rate per trip reduced and same award rate per
VMT reduced as identified in their contract. The ((grantee))

recipient will be eligible to receive additional bonus funds up

to one hundred twenty percent ((additionalfunds—ifthe-per-
formanee-of theirprojeet)) or up to the maximum per trip cost

their commuting behavior using the standard WSDOT com-
mute trip reduction employee survey form. This initial survey
is called the baseline survey. WSDOT will calculate a base-
line mode split, based on results from the baseline survey. In
calculating this mode split, and those from subsequent sur-
veys, WSDOT will calculate assumptions to adjust for miss-
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ing data, days reported by employees as not worked, incon-
sistency between commute mode and vehicle occupancy
data, and reported use of compressed workweeks as specified
in the CTR guidelines published by WSDOT and available
on the internet at http://www.wsdot.wa.gov/tdm/tripreduc-
tion/CTRguide/SEC3.cfm. Any start-up costs are contingent
upon completion or acceptance of the baseline survey.

(b) Performance measurement survey. For basic
projects (one- to two-year), the ((grantee)) recipient will have
the option to survey the eligible project employees ((a-seeond

time-byJune 1 5th—Thissecond-survey-is-ealled-theperfor-
ranee-measurement-survey)) midway through the project (by

June 15th if it is a two-year project), and is required to survey
at the end of the project. For multi-year projects (three to five
years), the recipient will be required to survey the eligible
project employees at the beginning of the project, each bien-
nium (by June 15th), and at the end of the project.

(c) WSDOT will calculate the mode split based on the
results of the performance measurement ((sarvey)). Using the
number of employees at the site ((during-the—firstimeasure-
ment-survey)) and the mode split from the ((firstneasure-
ment)) baseline survey, WSDOT will calculate the average
number of vehicle trips that employees took per day((;-during
the-first-measurement-survey-period)). Using this same num-
ber of employees, WSDOT ((alse)) will calculate the average
number of trips the employees ((wewld-have-taken)) took per
day during the ((first)) performance measurement survey ((f
theyhad)) (interim or final) and compare it to the mode split
calculated from the baseline survey.

(d) The difference between the two numbers calculated
under subsection (2)(b) of this section is the change in the
average number of trips per day at the site between the two
surveys. These calculations take into consideration changes
in employment at the site; the employer will not be entitled to
increased payments due to a reduction in force or be penal-
ized because of an increase in employment.

(e) WSDOT will calculate the average one-way distance
for morning commute trips made by each mode in the perfor-
mance measurement survey, and multiply this by the change
in the average number of trips by that mode per day. The sum
of these values for motorized commuting modes is the
change in VMT.
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PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed September 15, 2005, 10:12 a.m., effective October 16, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Adopting new WAC 388-106-0720 through
388-106-0740, Medicare/Medicaid integration program
(MMIP) services; and amending WAC 388-106-0015 What
long-term care services does the department provide?, to
implement a new and innovative managed care program in
the state of Washington that will combine long-term care and
medical services under one coordinated service delivery
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model and capitated payment structure, thereby improving
client outcomes through increased coordination, while better
managing Medicaid expenditures. When effective, this rule
supersedes emergency rules filed as WSR 05-14-074.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-106-0015.

Statutory Authority for Adoption: RCW 74.08.090.

Other Authority: 42 C.F.R. 441.302(a), Social Security
Act, Section 1915(c) waiver rules, 42 C.F.R. 438.

Adopted under notice filed as WSR 05-16-084 on
August 1, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 5,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 5, Amended 1, Repealed 0.

Date Adopted: September 13, 2005.

Andy Fernando, Manager

Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 05-11-082,
filed 5/17/05, effective 6/17/05)

WAC 388-106-0015 What long-term care services
does the department provide? The department provides
long-term care services through programs that are designed
to help you remain in the community. These programs offer
an alternative to nursing home care (which is described in
WAC 388-106-0350 through 388-106-0360). You may
receive services from any of the following:

(1) Medical personal care (MPC) is a Medicaid state
plan program authorized under RCW 74.09.520. Clients eli-
gible for this program may receive personal care in their own
home or in a residential facility.

(2) Community options program entry system
(COPES) is a Medicaid waiver program authorized under
RCW 74.39A.030. Clients eligible for this program may
receive personal care in their own home or in a residential
facility.

(3) Medically needy residential waiver (MNRW) is a
Medicaid waiver program authorized under RCW 74.39.041.
Clients eligible for this program may receive personal care in
a residential facility.

(4) Medically needy in-home waiver (MNIW) is a
Medicaid waiver program authorized under RCW 74.09.700.
Clients eligible for this program may receive personal care in
their own home.
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(5) Chore is a state-only funded program authorized
under RCW 74.39A.110. Grandfathered clients may receive
assistance with personal care in their own home.

(6) Volunteer chore is a state-funded program that pro-
vides volunteer assistance with household tasks to eligible
clients.

(7) Program of all-inclusive care for the elderly
(PACE) is a Medicaid/Medicare managed care program
authorized under 42 CFR 460.2. Clients eligible for this pro-
gram may receive personal care and medical services in their
own home, in residential facilities, and in adult day health
centers.

(8) Adult day health is a supervised daytime program
providing skilled nursing and rehabilitative therapy services
in addition to core services outlined in WAC 388-106-0800.

(9) Adult day care is a supervised daytime program pro-
viding core services, as defined under WAC 388-106-0800.

(10) GAU-funded residential care is a state-funded
program authorized under WAC 388-400-0025. Clients eligi-
ble for this program may receive personal care services in an
adult family home or an adult residential care facility.

(11) Residential care discharge allowance is a service
that helps eligible clients to establish or resume living in their
own home.

(12) Private duty nursing is a Medicaid service that
provides an alternative to institutionalization in a hospital or
nursing facility setting. Clients eligible for this program may
receive at least four continuous hours of skilled nursing care
on a day to day basis in their own home.

(13) Senior Citizens Services Act (SCSA) is a program
authorized under chapter 74.38 RCW. Clients eligible for this
program may receive community-based services as defined
in RCW 74.38.040.

(14) Respite program is a program authorized under
RCW 74.41.040 and WAC 388-106-1200. This program pro-
vides relief care for unpaid family or other caregivers of
adults with a functional disability.

(15) Programs for persons with developmental dis-
abilities are discussed in chapter 388-825 through 388-853
WAC.

(16) Nursing facility.

(17) Medicare/Medicaid Integration Project (MMIP)

is a DSHS prepaid managed care program, authorized under
42 CFR Part 438, that integrates medical and long-term care

services for clients who are sixty-five years of age or older
and eligible for Medicare (Parts A and B) and Medicaid.

MEDICARE/MEDICAID INTEGRATION PROGRAM
(MMIP) SERVICES

NEW SECTION

WAC 388-106-0720 What services may I receive
under MMIP? (1) Once you are determined eligible, your
care plan could include, but is not limited to, any of the fol-
lowing long-term care services:

(a) Care coordination;

(b) Personal care services in your own home or in a resi-
dential facility;

(c) Home Health Aide;
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(d) Adult Day Services;

(e) Environmental Modifications;

(f) Personal Emergency Response System (PERS);

(g) Skilled Nursing;

(h) Specialized Medical Equipment and Supplies;

(1) Home Delivered Meals;

(j) Residential care;

(k) Nursing facility care.

(2) The care plan may also include, but is not limited to,
the following medical services:

(a) Primary medical care;

(b) Restorative therapies, including speech, occupa-
tional, and physical therapy;

(c) Nursing Services;

(d) Durable medical equipment (e.g., wheelchair);

(e) Pharmaceutical products;

(f) Immunizations and vaccinations;

(g) Vision Care;

(h) Emergency room visits and inpatient hospital stays.
The care plan may also include other services determined
necessary by the interdisciplinary team to improve and main-
tain your overall health status.

NEW SECTION

WAC 388-106-0725 Am I eligible for MMIP ser-
vices? To qualify for Medicaid-funded MMIP services, you
must:

(1) Be age sixty-five or older;

(2) Live within the designated MMIP service area;

(3) Be eligible for Medicare (Parts A and B);

(4) Be eligible for Medicaid-funded medical and/or
long-term care services.

(a) To be eligible to receive long-term care services
under this program, you must meet functional eligibility for
one of the long-term care programs per WAC 388-106-
0210(2), WAC 388-106-0310(4), or WAC 388-106-0355(1)
and financial eligibility for noninstitutional categorically
needy, or institutional categorically needy as described in
chapter 388-513 WAC and WAC 388-515-1505.

(b) Ongoing functional and financial eligibility for long-
term care services will be determined at least annually by the
state.

(c) If you are determined not eligible for long-term care
services, you may be eligible to receive medical services
under MMIP; and

(5) Not be enrolled in any other medical coverage plan
that purchases services on a prepaid basis (e.g., prepaid
health plan).

NEW SECTION

WAC 388-106-0730 How do I pay for MMIP ser-
vices? Depending on your income and resources, you may be
required to pay for part of your MMIP services. The depart-
ment's financial worker will determine what amount, if any,
you must contribute toward the cost of your care.
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NEW SECTION

WAC 388-106-0735 How do I disenroll from MMIP?
You may choose to disenroll from MMIP for any reason at
any time. See WAC 388-538-061 for additional information
on ending enrollment in MMIP.

NEW SECTION

WAC 388-106-0740 What is the fair hearing process
for enrollee appeals of managed care organization
actions? See WAC 388-538-112 for additional information
about the fair hearing process.
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PERMANENT RULES
DEPARTMENT OF HEALTH
(Examining Board of Psychology)
[Filed September 15, 2005, 11:19 a.m., effective October 16, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: These rules create minimum standards for
retention periods of client records and require psychologists
to establish an office policy identifying how client records
will be maintained in the event that the psychologist is no
longer practicing.

Citation of Existing Rules Affected by this Order:
Amending WAC 246-924-354 Maintenance and retention of
records.

Statutory Authority for Adoption:
18.130.050.

Adopted under notice filed as WSR 05-13-187 on June
22,2005.

A final cost-benefit analysis is available by contacting
Janice K. Boden, Program Manager, Department of Health,
301 Israel Road, Tumwater, WA 98501, phone (360) 236-
4912, fax (360) 236-4909, e-mail janice.boden@doh.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: July 29, 2005.

Doug Uhl, Ph.D., Chair

Examining Board of Psychology

RCW 18.83.050,
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AMENDATORY SECTION (Amending Order 337B, filed
3/10/93, effective 4/10/93)

WAC 246-924-354 Maintenance and retention of
records. (1) ((Fhe)) A psychologist ((rendering)) who ren-
ders professional services to a client or clients, or ((render-
ing)) renders services billed to a third party payor, shall doc-
ument services except as provided in (g) of this subsection.
((Fhat)) The documentation ((sha)) must include:

(a) The presenting problem(s), purpose, or diagnosis;

(b) The fee arrangement;

(c¢) The date and service provided,

(d) A copy of all tests and evaluative reports prepared;

(e) Notation and results of formal consults including
information obtained from other persons or agencies through
a release of information;

(f) Progress notes reflecting on-going treatment and cur-
rent status; and

(g) If a client requests that no treatment records be kept
and the psychologist agrees to the request, the client's request
must be in writing and ((enly)) retained with the following
((rrust-beretained)) information:

(1) Identity of the recipient of the services;

(i1) Service dates and fees;

(iii) Description of services;

(1v) ((Writtenrequest-that ne-reeords-bekept:

2))) The psychologist shall not agree to the request if
maintaining records is required by other state or federal law.

(2) All records must be retained for at least eight years
following the last professional contact with the client(s). In
the case of minors under the age of eighteen, the records must
be retained until the client reaches the age of twenty-two or
for eight years, whichever is longer.

All records must be securely maintained with appropri-
ate limited access in accordance with any other applicable
state or federal laws.

(3) The psychologist rendering services must have a
written policy to ensure the maintenance and confidentiality
of the client records in the event of retirement, discontinua-
tion of practice or employment, discontinuation of practice in
the state of Washington, or inability to maintain practice or
employment (e.g., illness or death of the psychologist).

This written policy must be made available to the board,
upon written request, within sixty days. The written policy
shall:

(a) Designate a qualified person(s) or, if appropriate,
hospital, clinic or other health care facility, to make neces-
sary clinically relevant referrals if the psychologist is unable
to do so;

(b) Detail a plan for fulfilling record requests described

under this subsection; and

(c) Require the subsequent record holder to maintain
records in accordance with any other applicable state or fed-
eral laws or rules.

(4) In the case of psychological or neuropsychological
evaluations, tests or assessments, the psychologist may exer-

cise clinical judgment in determining whether or not to retain
specific records beyond the minimum retention period speci-
fied in subsection (2) of this section.

(5) After the minimum records retention period is met

for a client record, the psychologist may elect to dispose of




Washington State Register, Issue 05-19

the record. If the record is disposed of, it shall be done in a
secure and confidential manner. Proper disposal means paper
is shredded; electronic media is deleted, erased, or reformat-
ted; and other readable forms of media is defaced or rendered
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requirement"” ((is-a-centinuing need-that-youhavefor-whieh
yourequire-additionalfinaneial benefits-in-orderte

)) means a

need beyond essential food, clothing, and shelter needs and is
necessary to help you continue living independently.

unusable or unreadable.
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PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed September 16, 2005, 11:54 a.m., effective October 17, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To amend WAC 388-473-0010 General provi-
sions for ongoing additional requirements and 388-473-0020
Restaurant meals as an ongoing additional requirement; and
to repeal WAC 388-473-0030 Home-delivered meals as an
ongoing additional requirement. The needed changes will
extend the eligibility period for ongoing additional require-
ments for SSI recipients from yearly to up to twenty-four
months and clarify what are ongoing additional requirements
and their eligibility criteria.

Citation of Existing Rules Affected by this Order:
Repealing WAC 388-473-0030; and amending WAC 388-
473-0010 and 388-473-0020.

Statutory Authority for Adoption:
74.04.055, 74.04.057, 74.08.090.

Adopted under notice filed as WSR 05-15-078 on July
14, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 2, Repealed 1.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 2, Repealed 1.

Date Adopted: September 12, 2005.

Andy Fernando, Manager
Rules and Policies Assistance Unit

RCW 74.04.050,

AMENDATORY SECTION (Amending WSR 01-01-070,
filed 12/12/00, effective 2/1/01)

WAC 388-473-0010 ((General-previsionsfor)) What

are ongoing additional reqmrements(( )) and how do 1
guallsz‘) (( 5 " " n

" n

refersto-the-department-of sectal-and-health-services—You"
refers-to-the-applicantorreeipient—An)) "Ongoing additional

(1) We may authorize ongoing additional requirement
benefits if you are active in one of the following programs:

(a)((—Ekg*b%e—fer—tempefaﬂh&ssrst&ﬁee—fer—ﬂeedy—ﬁam&les

Temporary Assistance for Needy Families (TANF) , or
Tribal TANF:

(b) State Family Assistance (SFA);

(c) Refugee Cash;

(d) General Assistance Cash; or

(e) Supplemental Security Income (SSI).

(2) You ((may)) apply for an ongoing additional require-
ment benefit((s)) by ((askingferitfrem)) notifying staff
((that)) who maintain your cash or medical assistance that
you need additional help to live independently.

(3) We authorize ongoing additional requirement bene-
ﬁts only When we determme the item 1s essentlal to you ((I-H

meﬂ{—beﬂeﬁ%s—we—eeﬂs*éeﬁaﬂd—veﬁfy)) We make the de01-

sion based on proof you provide of:

(a) The circumstances that create((d)) the need; and

(b) How the need affects your health, safety and ability
to continue to live independently.

(4) ((When)) We ((determine)) authorize ongoing addi-
tional requirement benefits ((afe—ﬂeeded—we—

fe)Inerease)) by increasing your monthly cash assis-
tance benefit ((to-previde-the-additional - benefits by-menthly
payment;)).

(o) Periodieally)) (5) We use the following review

cycle table to decide when to review ((whether-you-continte
te)) your need for the additional ((benefits)) benefit(s). ((We
conduet-thisreview-atleast:))

REVIEW CYCLE

Program Frequency (Months)

TANF/RCA 6 Months

GA 12 Months

SSI 24 Months

All Any time need or circumstances are
expected to change

All Any time need or circumstances are
expected to change.

(D Pwiceayearfor TANF-and refugee-cash-assistanee
N ;
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) Veark & Lassi SSTreeini ]
eeide] ¥ kel ] ;
i) More b if .
change:))
((5))) (6) Monthly payment standards for ongoing addi-
tional requirements are described under WAC 388-478-0050.

AMENDATORY SECTION (Amending WSR 00-15-053,
filed 7/17/00, effective 9/1/00)

WAC 388-473-0020 ((Restaurant)) When do we
authorize meals as an ongoing additional require-
ment((z))? ((We-autherize-benefitsforrestaurantmeals-when

)y Hemeless)) (1) We authorize additional requirement

benefits for meals when we decide all of the following condi-
tions are true:

(a) You meet the criteria in WAC 388-473-0020;

(b) You are physically or mentally impaired in your abil-
ity to prepare meals; and

(c) Getting help with meals would meet your nutrition or
health needs and is not available to you through another fed-
eral or state source; such as the community options program
entry system (COPES), Medicaid personal care (MPC), or
informal support, such as a relative or volunteer.

(2) When we decide to provide meals as an additional
requirement, we choose whether to authorize this benefit as
restaurant meals or home-delivered meals.

(3) We authorize restaurant meals when:

(a) You are unable to prepare some of your meals;

(b) You have some physical ability to leave your home;
and

(c) Home-delivered meals are not available or would be

more expensive.
(4) We authorize home-delivered meals when:

(a) You are unable to prepare any of your meals;

(b) You are physically limited in your ability to leave

your home; and
(c) Home-delivered meals are available.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 388-473-0030 Home-delivered meals as an
ongoing additional require-
ment.
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PERMANENT RULES

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Economic Services Administration)
[Filed September 16, 2005, 11:55 a.m., effective November 1, 2005]

Effective Date of Rule: November 1, 2005.

Purpose: To amend WAC 388-406-0055 When do my
benefits start?, 388-416-0005 How long can I get Basic
Food?, and 388-418-0005 How will I know what changes I
must report? In addition, to create new WAC 388-489-0005
Who is eligible for transitional food assistance?, 388-489-
0010 How is my transitional food assistance benefit calcu-
lated?, 388-489-0015 How long will my family receive tran-
sitional food assistance?, 388-489-0020 Am I required to
report changes in my household's circumstances while on
transitional food assistance?, and 388-489-0025 Can my tran-
sitional food assistance benefits end before the end of my
five-month transition period? These rule changes are needed
to establish eligibility for the transitional food assistance
(TFA) program for families that leave temporary assistance
for needy families (TANF), state family assistance (SFA),
and tribal TANF programs. The rules also establish the inter-
action between TFA and other food programs administered
by the department under the food stamp program.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-406-0055, 388-416-0005, and 388-
418-0005.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.055, 74.04.057, 74.04.510, 74.08.090, and 74.08A.-
010.

Adopted under notice filed as WSR 05-16-054 on July
28, 2005.

Changes Other than Editing from Proposed to Adopted
Version: None. Only editorial changes have been made to
the proposed version.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 5, Amended 3,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 5, Amended 3, Repealed 0.

Date Adopted: September 12, 2005.
Andy Fernando, Manager
Rules and Policies Assistance Unit
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AMENDATORY SECTION (Amending WSR 03-22-039,
filed 10/28/03, effective 12/1/03)

WAC 388-406-0055 When do my benefits start? The
date we approve your application affects the amount of bene-
fits you get. If you are eligible for:

(1) Cash assistance, your benefits start:

(a) The date we have enough information to make an eli-
gibility decision; or

(b) No later than the thirtieth day for TANF, SFA, or
RCA; or

(¢) No later than the forty-fifth day for general assistance
(GAU).

(2) Basic Food, your benefits start from the date you
applied unless:

(a) You are recertified for Basic Food. If you are recerti-
fied for Basic Food, we determine the date your benefits start
under WAC 388-434-0010;

(b) You applied for Basic Food while living in an institu-
tion. If you apply for Basic Food while living in an institu-
tion, the date you are released from the institution determines
your start date as follows. If you are expected to leave the
institution:

(i) Within thirty days of the date we receive your appli-
cation, your benefits start on the date you leave the institu-
tion; or

(i) More than thirty days from the date we receive your
application, we deny your application for Basic Food. You
may apply for Basic Food again when your date of release
from the institution is closer.

(c) We were unable to process your application within
thirty days because of a delay on your part. If you caused the
delay, but submit required verification by the end of the sec-
ond thirty-day period, we approve your benefits starting the
first day of the month following the month you applied for
benefits. We start your benefits from this date even if we
denied your application for Basic Food.

(d) We initially denied your application for Basic Food
and your assistance unit (AU) becomes categorically eligible
(CE) within sixty days from the date your applied. If your AU
becoming CE under WAC 388-414-0001 makes you eligible
for Basic Food, the date we approve Basic Food is the date
your AU became CE.

(e) You are approved for Transitional Food Assistance
under chapter 388-489 WAC. We determine the date transi-
tional benefits start as described under WAC 388-489-0015.

(f) You receive Transitional Food Assistance with peo-
ple you used to live with, and are now approved to receive
Basic Food in a different assistance unit:

(i) We must give the other assistance unit ten days notice
as described under WAC 388-458-0025 before we remove
you from the Transitional Food Assistance benefits.

(ii) Your Basic Food benefits start the first of the month
after we remove you from the transitional benefits. For
example, if we remove you from transitional benefits on
November 30th, you are eligible for Basic Food on December
1st.

(3) Medical assistance, the date your benefits start is
stated in chapter 388-416 WAC.
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Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 05-08-124,
filed 4/5/05, effective 6/1/05)

WAC 388-416-0005 How long can I get Basic Food?
(1) The length of time the department determines your assis-
tance unit (AU) is eligible to get Basic Food is called a certi-
fication period. The department may certify your AU for up
to:

(a) Six months if your AU:

(1) Includes an able-bodied adult without dependents
(ABAWD) who receives Basic Food in your AU and your
AU does not live in an exempt area as described in WAC
388-444-0030;

(i1) Includes a person who receives ADATSA benefits as
described in chapter 388-800 WAC,;

(iii) Is considered homeless under WAC 388-408-0050;

or

(iv) Includes a migrant or seasonal farmworker as
described under WAC 388-406-0021.

(b) Twenty-four months if all adults in your AU are
elderly persons or individuals with disabilities and no one in
your AU has earned income.

(c) Twelve months if your AU does not meet any of the
conditions for six or twenty-four months.

(2) If you receive Transitional Food Assistance, we set
your certification period as described under WAC 388-489-
0015.

(3) If your AU is homeless or includes an ABAWD
when you live in a nonexempt area, we may shorten your cer-
tification period.

((3))) (4) We terminate your Basic Food benefits when:

(a) We get proof of a change that makes your AU ineli-
gible; or

(b) We get information that your AU is ineligible; and

(c) You do not provide needed information to verify your
AU's circumstances.

AMENDATORY SECTION (Amending WSR 05-09-021,
filed 4/12/05, effective 6/1/05)

WAC 388-418-0005 How will I know what changes I
must report? You must report changes to the department
based on the kinds of assistance you receive. The set of
changes you must report for people in your assistance unit
under chapter 388-408 WAC is based on the benefits you
receive that require you to report the most changes. It is the
first program that you receive benefits from in the list below.

For example:

If you receive Long Term Care and Basic Food benefits,
you tell us about changes based on the Long Term Care
requirements because it is the first program in the list below
you receive benefits from.

(1) If you receive Long Term Care benefits such as
Basic, Basic Plus, Chore, Community Protection, COPES,
nursing home, Hospice, or Medically Needy Waiver, you
must tell us if you have a change of:

(a) Address;

Permanent
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(b) Marital status;

(c) Living arrangement;

(d) Income;

(e) Resources;

(f) Medical expenses; and

(g) If we allow you expenses for your spouse or depen-
dents, you must report changes in their income or shelter cost.

(2) If you receive medical benefits based on age, blind-
ness, or disability (SSI-related medical), or ADATSA bene-
fits, you need to tell us if:

(a) You move;

(b) A family member moves into or out of your home;

(c¢) Your resources change; or

(d) Your income changes. This includes the income of
you, your spouse or your child living with you.

(3) If you receive Basic Food and all adults in your assis-
tance unit are elderly persons or individuals with disabilities
and have no earned income, you need to tell us if:

(a) You move;

(b) You start getting money from a new source;

(¢) Your income changes by more than fifty dollars;

(d) Your liquid resources, such as your cash on hand or
bank accounts, are more than two thousand dollars; or

(e) Someone moves into or out of your home.

(4) If you receive cash benefits, you need to tell us if:

(a) You move;

(b) Someone moves out of your home;

(c) Your total gross monthly income goes over the:

(i) Payment standard under WAC 388-478-0030 if you
receive general assistance; or

(i1) Earned income limit under WAC 388-478-0035 and
388-450-0165 for all other programs;

(d) You have liquid resources more than four thousand
dollars; or

(e) You have a change in employment. Tell us if you:

(i) Get a job or change employers;

(i1) Change from part-time to full-time or full-time to
part-time;

(iii) Have a change in your hourly wage rate or salary; or

(iv) Stop working.

(5) If you receive Family Medical benefits, you need to
tell us if:

(a) You move;

(b) A family member moves out of your home; or

(c) If your income goes up or down by one hundred dol-
lars or more a month and you expect this income change will
continue for at least two months.

(6) ((H—yeu—reeeive—Children's Medieal benefits;—yeun
@%ﬁ—meve;—ef

€A)) If you receive Basic Food benefits, you need to tell
us if:

(a) You move;

(b) Your total gross monthly income is more than the
gross monthly income limit under WAC 388-478-0060; or

(c) Anyone who receives food benefits in your assistance
unit must meet work requirements under WAC 388-444-
0030 and their hours at work go below twenty hours per
week.

Permanent
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(7) If you receive Children's Medical benefits, you need
to tell us if®

(a) You move: or
(b) A family member moves out of the house.

(8) If you receive Pregnancy Medical benefits, you need
to tell us if:

(a) You move; or

(b) You are no longer pregnant.

(9) If you receive other medical benefits, you need to tell
us if:

(a) You move; or

(b) A family member moves out of the home.

(10) If you receive Transitional Food Assistance, you do
not have to report any changes in your circumstances.

NEW SECTION

WAC 388-489-0005 Who is eligible for Transitional
Food Assistance? If your family stops receiving Temporary
Assistance for Needy Families cash benefits, including bene-
fits from a tribal program, you will be eligible for transitional
food assistance for up to five months if you meet all the fol-
lowing eligibility requirements:

(1) Your family was receiving Basic Food at the time we
determined you were no longer eligible for Temporary Assis-
tance for Needy Families;

(2) After your family stops receiving Temporary Assis-
tance for Needy Families, no other member of your Basic
Food assistance unit continues to receive Temporary Assis-
tance for Needy Families;

(3) Your family did not move out of the State of Wash-
ington (WAC 388-468-0005);

(4) Your family was not in sanction status at the time
your Temporary Assistance for Needy Families grant ended.
Sanction status means:

(a) We reduced or stopped your family's Temporary
Assistance for Needy Families grant payment because a fam-
ily member is not:

(1) Meeting WorkFirst Program requirements (WAC
388-310-1600); or

(i1) Cooperating with the Division of Child Support
(WAC 388-422-0100); or

(b) We decided that a member of your family was not eli-
gible for Temporary Assistance for Needy Families because
the member:

(i) Failed to meet teen parent living arrangement (WAC
388-486-0005) or teen parent school attendance requirements
(WAC 388-410-0010; or

(i) Was convicted of unlawful practices (WAC 388-
446-0005) or for receiving Temporary Assistance for Needy
Families in two or more states at the same time (WAC 388-
446-0010); or

(¢) If you are receiving Temporary Assistance for Needy
Families benefits from a tribal program, your family's grant is
reduced or stopped for a reason that is the same as one of the
reasons listed in (4)(a) or (4)(b) of this section.

(5) At the time your family's Temporary Assistance for
Needy Families grant ended, your Basic Food assistance unit
did not become ineligible because:
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(a) You were applying for recertification of your Basic
Food benefits and refused to cooperate with the application
process; or

(b) All members are ineligible for Basic Food for the rea-
sons stated in WAC 388-489-0025(3).

(6) There is no limit to the number of times your family
may leave Temporary Assistance for Needy Families and
receive Transitional Food Assistance.

Reviser's note: The typographical error in the above section occurred

in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 388-489-0010 How is my Transitional Food
Assistance benefit calculated? (1) We base your Transi-
tional Food Assistance benefit amount on the regular
monthly benefit allotment issued to your Basic Food assis-
tance unit for the last month your family received Temporary
Assistance for Needy Families. We will not count your last
Temporary Assistance for Needy Families grant payment
when we calculate your Transitional Food Assistance benefit
amount. For example:

(a) If your Basic Food assistance unit's only income was
Temporary Assistance for Needy Families, the Transitional
Food Assistance benefit will be the amount your household
would have received if you had no income.

(b) If your Basic Food benefit was calculated using Tem-
porary Assistance for Needy Families plus income from
another source, we will count only the income from the other
source when calculating the Transitional Food Assistance
amount.

(2) We will adjust your Transitional Food Assistance
benefits if:

(a) Someone who gets Transitional Food Assistance with
you leaves your assistance unit and is found eligible to
receive Basic Food in another assistance unit. We will
reduce your Transitional Food Assistance based on the num-
ber of persons who left your assistance unit and become eli-
gible in another Basic Food assistance unit.

(b) A change to the maximum allotment for Basic Food
under WAC 388-478-0060 results in an increase in benefits
for Basic Food assistance units.

(c) You got an overpayment of Basic Food benefits and
we need to adjust the amount we deduct from your monthly
benefits to repay the overpayment as required in WAC 388-
410-0033. This includes:

(i) Starting a new monthly deduction;

(i1) Changing the amount of the monthly deduction; and

(ii1) Ending the monthly deduction when the amount you
owe has been paid off.

NEW SECTION

WAC 388-489-0015 How long will my family receive
Transitional Food Assistance? If your Basic Food assis-
tance unit is eligible for Transitional Food Assistance accord-
ing to WAC 388-489-0005, you will receive Transitional
Food Assistance for up to five months after your family
leaves Temporary Assistance for Needy Families.
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(1) If you stopped getting Temporary Assistance for
Needy Families from the department, you are eligible for
transitional benefits beginning the month after your family
received their last grant.

(2) If you stopped receiving Tribal TANF benefits, you
are eligible for transitional benefits:

(a) With the next monthly issuance after we update your
case to show you no longer have Tribal TANF income, if the
Tribal TANF end date is the end of the current month or the
end of a prior month; or

(b) On the first of the month following the Tribal TANF
end date, if the Tribal TANF end date is the end of a future
month.

(3) If necessary, we will extend or shorten your Basic
Food assistance unit's current certification period to match
the five-month transition period.

(4) You may choose to end your five-month transition
period early by submitting an application for regular Basic
Food under WAC 388-489-0020 or by asking us to terminate
your benefits.

(5) We send you a notice before the end of your five-
month transition period so you can re-apply for regular Basic
Food benefits and continue to receive benefits without inter-
ruption as described in WAC 388-434-0010.

(6) We may terminate your Transitional Food Assistance
early for the reasons stated in WAC 388-489-0025.

NEW SECTION

WAC 388-489-0020 Am I required to report changes
in my household’'s circumstances while on Transitional
Food Assistance? (1) If you only receive Transitional Food
Assistance, you are not required to report any changes in your
household circumstances.

(2) If you receive benefits from another cash or medical
assistance program, you must meet the reporting require-
ments for the other program as required by WAC 388-418-
0005. Except for changes listed under WAC 388-489-0025,
the changes you report for the other program will not affect
your family's eligibility for Transitional Food Assistance.

(3) If you family experiences a change in circumstances
during your five-month transition period, and you think that
you may be eligible for more food assistance, you may sub-
mit an application for the regular Basic Food program.
Examples of such changes include the loss of income by a
person who gets Transitional Food Assistance with you or
adding a new person to your household.

(a) If you submit a new application, we will determine
your eligibility for Basic Food and allow you to choose if you
want to remain on Transitional Food Assistance or receive
regular Basic Food benefits.

(b) If you choose to go back on Basic Food and are found
eligible, we will start your new benefit amount on the first
day of the month after we receive your application for Basic
Food. If you have already received Transitional Food Assis-
tance for this month and are eligible for more assistance on
the Basic Food program, we will pay you the additional
amount.

Permanent
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NEW SECTION

WAC 388-489-0025 Can my Transitional Food
Assistance benefits end before the end of my five-month
transition period? Your Transitional Food Assistance bene-
fits will end early if:

(1) Someone who gets Transitional Food Assistance
with you applies and is approved for Temporary Assistance
for Needy Families while still living in your home. You may
reapply to have your eligibility for Basic Food determined;

(2) We learn that you and your family are no longer
residing in the State of Washington; or

(3) All members of your household are eligible to get
Basic Food for any of the following reasons:

(a) Refusal to cooperate with Quality Assurance (WAC
388-464-0001);

(b) Transfer of property to qualify for Basic Food assis-
tance (WAC 388-488-0010);

(c) Intentional Program Violation (WAC 388-466-0015
and WAC 388-446-0020);

(d) Fleeing felon or violating a condition of probation or
parole (WAC 388-442-0010);

(e) Alien status (WAC 388-424-0020 and WAC 388-
424-0025);

(f) Employment and training requirements (WAC 388-
444-0055 and WAC 388-444-0075);

(g) Work requirements for able-bodied adults without
dependents (WAC 388-444-0030);

(h) Student status (WAC 388-482-0005);

(1) Living in an institution where residents are not eligi-
ble for Basic Food (WAC 388-408-0040); or

(j) Deceased.

WSR 05-19-061
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed September 16, 2005, 11:57 a.m., effective November 1, 2005]

Effective Date of Rule: November 1, 2005.

Purpose: To amend WAC 388-408-0035 Who is in my
assistance unit for Basic Food?, in order to clarify when food
purchase and preparation arrangements require mandatory
assistance unit membership; specifically, when a household
member buys food or prepares meals together with the Basic
Food assistance unit, but does not necessarily do both.

Additional major amendments define certain assistance
unit composition to support the department's implementation
of transitional food assistance for families leaving temporary
assistance for needy families (TANF), state family assistance
(SFA), and tribal TANF programs. Implementation of transi-
tional food assistance by November 2005 is required by the
enactment of RCW 74.08A.010 for families leaving TANF.
Other minor proposed changes have been added to improve
rule clarity.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-408-0035.
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Statutory Authority for Adoption: RCW 74.04.050,
74.04.055, 74.04.057, 74.04.510, 74.08.090.

Adopted under notice filed as WSR 05-16-110 on
August 2, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: September 12, 2005.

Andy Fernando, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 04-14-040,
filed 6/29/04, effective 7/30/04)

WAC 388-408-0035 Who is in my assistance unit for
Basic Food? (1) For Basic Food, a person must be in your
assistance unit (AU) if they live in the same home as you and:

(a) (Ysuallybuy-andfixfeed)) Regularly buy food or

prepare meals with you; or
(b) You provide meals for them and they pay less than a

reasonable amount for meals.

(2) If the following people live with you, they must be in
your AU even if you do not usually buy ((and-fix)) or prepare
food together:

(a) Your spouse;

(b) Your parents if you are under age twenty-two (even
if you are married);

(c) Your children under age twenty-two;

(d) The parent of a child who must be in your AU;

(e) A child under age eighteen who doesn't live with their
parent unless the child:

(1) Is emancipated;

(1) Gets a TANF grant in their own name; or

(ii1) Is not financially dependent on an adult in the AU
because they get and have control of income of at least the
TANF payment standard under WAC 388-478-0020(2)
before taxes or other withholdings.

(3) If any of the people in subsections (1) or (2) already
receive Transitional Food Assistance under chapter 388-489
WAC, you can only receive benefits if they choose to reapply
for Basic Food as described in WAC 388-489-0020.

(4) If you live in an institution where you may be eligible
for Basic Food under WAC 388-408-0040, we decide who is
in your AU as follows:

(a) If the facility is acting as your authorized representa-
tive under WAC 388-460-0015, we include you and anyone
who must be in your AU under subsection (2) of this rule; or
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(b) If you apply for benefits on your own, we include
you, anyone who must be in your AU under subsection (2) of
this rule, and other residents you choose to apply with.

((4)) (5) Anyone who must be in your AU under sub-
section (1) or (2) is an ineligible AU member if they:

(a) Are disqualified for an intentional program violation
(IPV) under WAC 388-446-0015;

(b) Do not meet ABAWD work requirements under
WAC 388-444-0030.

(c) Do not meet work requirements under WAC 388-
444-0055;

(d) Do not provide a social security number under WAC
388-476-0005;

(e) Do not meet the citizenship or alien status require-
ments under chapter 388-424 WAC;

(f) Are fleeing a felony charge or violating a condition of
parole or probation under WAC 388-442-0010.

() (6) If your AU has an ineligible member:

(a) We count the ineligible member's income ((te)) as
part of your AU's income under WAC 388-450-0140;

(b) We count all the ineligible members resources to
your AU; and

(c) We do not use the ineligible member to determine
your AU's size for the maximum income amount or allotment
under WAC 388-478-0060.

((66))) (7) If the following people live in the same home
as you, you can choose if we include them in your AU:

(a) A permanently disabled person who is age sixty or
over and cannot make their own meals if the total income of
everyone else in the home (not counting the elderly and dis-
abled person's spouse) is not more than the one hundred
sixty-five percent standard under WAC 388-478-0060;

(b) A boarder. If you do not include a boarder in your
AU, the boarder cannot get Basic Food benefits in a separate
AU;

(c) A person placed in your home for foster care. If you
do not include this person in your AU, they cannot get Basic
Food benefits in a separate AU;

(d) Roomers; or

(e) Live-in attendants even if they buy ((and-fix)) or pre-
pare food with you.

(D)) (8) If someone in your AU ((is)) moves out of
your home for at least a full issuance month, they are not eli-
gible for benefits as a part of your AU, unless you receive
Transitional Food Assistance.

((68))) (9) For Transitional Food Assistance, your TFA
AU includes the people who were in your Basic Food AU for
the last month you received:

(a) Temporary Assistance for Needy Families;

(b) State Family Assistance; or

(c) Tribal TANF benefits.

(10) If someone received Basic Food or food stamps in
another AU or another state, they cannot receive benefits in
your AU for the same period of time with one exception. If
you already received Basic Food ((e¥)), food stamp, or Tran-
sitional Food Assistance benefits:

(a) In another state, you are not eligible for Basic Food
for the period of time covered by the benefits you received
from the other state; or
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(b) In another AU, you are not eligible for Basic Food in
a different AU for the same period of time;

(c) In another AU, but you left the AU to live in a shelter
for battered women and children under WAC 388-408-0045,
you may be eligible to receive benefits in a separate AU.

(%)) (11) The following people who live in your home
are not members of your AU. If they are eligible for Basic
Food, they may be a separate AU:

(a) Someone who usually buys and ((fixes)) prepares
food separately from your AU if they are not required to be in
your AU; or

(b) Someone who lives in a separate residence.

((€9))) (12) A student who is ineligible for Basic Food
under WAC 388-482-0005 is not a member of your AU.

WSR 05-19-062
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Economic Services Administration)
[Filed September 16, 2005, 11:58 a.m., effective October 17, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Amend WAC 388-450-0195 Utility allow-
ances for Basic Food programs, to update utility standards for
the Washington Basic Food program. This annual adjust-
ment is necessary to comply with federal requirements for the
food stamp program.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-450-0195.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.055, 74.04.057, 74.04.510, and 74.08.090.

Other Authority: 7 C.F.R. § 273.9, Income and deduc-
tions.

Adopted under notice filed as WSR 05-16-108 on
August 2, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 1, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: September 12, 2005.

Andy Fernando, Manager

Rules and Policies Assistance Unit

Permanent
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AMENDATORY SECTION (Amending WSR 05-09-087,
filed 4/19/05, effective 6/1/05)

WAC 388-450-0195 Utility allowances for Basic
Food programs. (1) For Basic Food, "utilities" include the
following:

(a) Heating or cooling fuel;

(b) Electricity or gas;

(c) Water or sewer;

(d) Well or septic tank installation/maintenance;

(e) Garbage/trash collection; and

(f) Telephone service.

(2) The department uses the amounts below if you have
utility costs separate from your rent or mortgage payment.
We add your utility allowance to your rent or mortgage pay-
ment to determine your total shelter costs. We use total shel-
ter costs to determine your Basic Food benefits.

(a) If you have heating or cooling costs, you get a stan-
dard utility allowance (SUA) that depends on your assistance
unit's size.

Assistance Unit (AU) Size Utility Allowance
1 $((278)) 299
2 $((287)) 308
3 $((295)) 3117
4 $((364)) 326
5 $((3+2)) 335
6 or more $((321)) 344

(b) If your AU does not qualify for the SUA and you
have any two utility costs listed above, you get a limited util-
ity allowance (LUA) of two hundred ((twenty-twe)) thirty-
six dollars.

(c) If your AU has only telephone costs and no other util-
ity costs, you get a telephone utility allowance (TUA) of

((thirty-seven)) thirty-eight dollars.

WSR 05-19-072
PERMANENT RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed September 16, 2005, 4:34 p.m., effective October 17, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose:  The 2005 Washington state legislature
required OSPI to develop a transition process to move the
school bus replacement system to a method using a five year
average of school bus prices. Additional changes reflect the
implementation of the "menu style" bidding process provided
in the 2004 Washington state operating budget and made per-
manent by the passage in the 2005 legislative session of HB
1485. There are additional changes of a technical nature.

Citation of Existing Rules Affected by this Order:
Amending WAC 392-142-185, 392-142-213, 392-142-225,
392-142-240, 392-142-245, 392-142-250, 392-142-255, and
392-142-265.

Statutory Authority for Adoption: RCW 28A.150.290.

Permanent
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Adopted under notice filed as WSR 05-15-128 on July
19, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 6, Amended 8, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 6,
Amended 8, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 6, Amended 8, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 12, 2005.

Marty Daybell

for Dr. Terry Bergeson
Superintendent of
Public Instruction

NEW SECTION

WAC 392-142-171 Definition—System price. The
system price of an individual school bus is the price used to
calculate the replacement system payment in a given school
year.

NEW SECTION

WAC 392-142-172 Definition—Average price. The
average price for an individual school bus is calculated by
adding the current year state-determined purchase price to the
total of the previous four years' state-determined purchase
prices and dividing by five. School bus categories no longer
available or no longer supported use the historic prices for
those categories in years when such bus categories were
available or supported.

NEW SECTION

WAC 392-142-174 Definition—Weighting factor.
The weighting factor for an individual school bus is calcu-
lated by subtracting the 2005 average price from the 2005
state-determined purchase price and dividing by two.

NEW SECTION

WAC 392-142-176 Definition—2005 weighted price.
The 2005 weighted price for an individual school bus is cal-
culated by adding the weighting factor to the 2005 average
price.

NEW SECTION

WAC 392-142-178 Definition—2006 weighted price.
The 2006 weighted price for an individual school bus is cal-
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culated by adding one half the weighting factor to the 2005
system price.

AMENDATORY SECTION (Amending WSR 03-13-049,
filed 6/12/03, effective 7/13/03)

WAC 392-142-185 Definition—((Fmputed))
Assumed interest earnings. As used in this chapter,
"((imputed)) assumed interest earnings" means the sum of
interest which is assumed to be earned on moneys assumed to
be available in the transportation vehicle fund from state pay-
ments and accumulated interest earnings. The rate used shall
be the average of the treasury bill rate for ninety-day notes
during the previous state fiscal year calculated on the basis of
simple interest.

AMENDATORY SECTION (Amending WSR 03-13-049,
filed 6/12/03, effective 7/13/03)

WAC 392-142-213 Purchase of school buses by
school districts. (1) School districts may purchase school
buses directly from ((the)) any school bus dealer who has
provided ((thedowest-competitive)) an accepted price quote
in each school bus category without regard to RCW
28A.335.190.

(2) School districts that do not purchase school buses in
accordance with subsection (1) of this section may conduct
their own competitive bid process in accordance with RCW
28A.335.190. School districts that choose to conduct their
own bid shall:

(a) Use vendor bid proposal forms provided by the
superintendent of public instruction.

(b) Prepare a summary of all bids received for retention
in school district files and submission to the superintendent
of public instruction.

(3) School buses which have been acquired by school
districts or educational service districts, in accordance with
subsection (1) or (2) of this section, are entitled to reimburse-
ment payments for school bus replacement in accordance
with this chapter.

AMENDATORY SECTION (Amending WSR 03-13-049,
filed 6/12/03, effective 7/13/03)

WAC 392-142-225 Placement of used school buses on
state replacement or depreciation schedules. A used
school bus shall be placed on the state replacement or depre-
ciation schedule as if it had been issued a school bus opera-
tion permit on the first of September in the year of manufac-
ture, including an estimate by the superintendent of public
instruction of:

(1) Prior school years total state replacement or depreci-
ation payments;

(2) ((lmputed)) Assumed interest earnings (if purchased
by a school district); and

(3) Salvage value (if purchased by a school district).

NEW SECTION

WAC 392-142-231 Calculation of system price. The
system price of a school bus shall be calculated as following:

WSR 05-19-072

(1) For the 2005-06 school year, the system price for an
individual school bus shall be determined by selecting the
first condition that applies, as follows:

(a) If a school bus is in its final year on the replacement
system, the system price is the state-determined purchase
price.

(b) If the average price for the school bus is greater or
equal to the 2004 or the 2005 state-determined purchase
price, the system price is the average price.

(c) If the average price for the school bus is less than the
2004 state-determined purchase price, the system price is the
2005 weighted price.

(d) If the 2005 weighted price for the school bus is less
than the 2004 actual price, the system price is the 2004 actual
price.

(2) For the 2006-07 school year, the system price for an
individual school bus shall be determined by selecting the
first statement that applies, as follows:

(a) If a school bus is in its final year on the replacement
system, the system price is the actual price.

(b) If the 2005 system price for the bus was the 2005
average price, the 2006 system price is the 2006 average
price.

(c) If the 2006 average price for the school bus is greater
or equal to the 2005 system price, the system price is the 2006
average price.

(d) If the 2006 average price for the school bus is less
than the 2005 system price, the system price is the 2006
weighted price.

(3) Effective September 1, 2007, the system price for an
individual school bus is the state-determined purchase price
if a school bus is in its final year on the replacement system.
For a school bus not in its final year on the replacement sys-
tem, the system price is the average price.

AMENDATORY SECTION (Amending WSR 03-13-049,
filed 6/12/03, effective 7/13/03)

WAC 392-142-240 Calculation of annual state
replacement payment for district-owned school buses.
The superintendent of public instruction shall calculate each
school district's annual state replacement payment for dis-
trict-owned school buses as follows:

(1) For district-owned school buses issued a school bus
operation permit prior to the fifteenth of ((the)) any month of
the current school year:

(a) Place each school bus in the appropriate school bus
category set forth in WAC 392-142-155;

(b) Divide the ((state-determined-purehase)) system price
by the useful lifetime in months as determined in (a) of this
subsection; and

(c) Multiply the result obtained in (b) of this subsection
by the number of months remaining in the school year.

(2) For school buses issued a school bus operation permit
prior to the current school year:

(a) Place each school bus in the appropriate school bus
category set forth in WAC 392-142-155;

(b) Divide the ((state-determined-purehase)) system price
by the useful lifetime in months determined in (a) of this sub-
section;

Permanent



WSR 05-19-072

(c) Multiply the result obtained in (b) of this subsection
by the total number of months the school bus has been on the
replacement schedule including the months for the current
school year;

(d) Subtract from the result obtained in (c¢) of this subsec-
tion the total school bus replacement payments made in prior
school years;

(e) Subtract from the result obtained in (c) of this subsec-
tion the ((imputed)) assumed interest earnings; and

(f) Subtract from the result obtained in (e) of this subsec-
tion the salvage value of the school bus if the current school
year is the final year of the vehicle's useful life.

AMENDATORY SECTION (Amending WSR 03-13-049,
filed 6/12/03, effective 7/13/03)

WAC 392-142-245 Calculation of annual state depre-
ciation payment for contractor-owned school buses. The
superintendent of public instruction shall calculate each
school district's state depreciation payment for contractor-
owned school buses as follows:

(1) For contractor-owned school buses issued a school
bus operation permit prior to the fifteenth of the month of the
current school year:

(a) Place each bus in the appropriate school bus category
set forth in WAC 392-142-155;

(b) Divide the state determined purchase price by the
useful lifetime in months determined in (a) of this subsection;
and

(¢) Multiply the result obtained in (b) of this subsection
by the number of months remaining in the school year.

(2) For contractor-owned school buses issued a school
bus operation permit in a prior school year:

(a) Place each school bus in the appropriate school bus
category set forth in WAC 392-142-155; ((and))

(b) Divide the state-determined purchase price at the
time the school bus was purchased by the useful lifetime in
months for the appropriate school bus category set forth in
WAC 392-142-155((=))s

(c) Calculate the total number of months the bus is eligi-
ble for depreciation payment in the current school year; and

(d) Multiply the amount calculated in (b) of this subsec-

tion by the number of months calculated in (c) of this subsec-

tion.

AMENDATORY SECTION (Amending WSR 03-13-049,
filed 6/12/03, effective 7/13/03)

WAC 392-142-250 Allocation of state replacement or
depreciation payment. The superintendent of public instruc-
tion shall apportion school bus replacement or depreciation
payments each school year calculated as follows:

(1) (Purstantte-WAC392-142-240-1:)) For school dis-
trict-owned vehicles:

(a) The September apportionment payment for those
school buses issued school bus operating permits in prior
school years; or

(b) The first apportionment payment after the issuance of
the school bus operating permit for school buses purchased in
the current school year; or
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(2) ((Pursuant-to—WAEC392-142-245)) For contractor-
owned vehicles: According to the schedule set forth in RCW
28A.510.250.

AMENDATORY SECTION (Amending WSR 03-13-049,
filed 6/12/03, effective 7/13/03)

WAC 392-142-255 Deposit of payments in transpor-
tation vehicle fund. School districts shall deposit proceeds
for the rent, sale, or lease of school buses and replacement
payments ((aHeeated-pursuant-to-WAC392-142-240)) for
school district-owned vehicles in the transportation vehicle
fund. School districts shall not deposit school bus deprecia-
tion payments ((alecated-pursuantte-WAC392142-245))
for contractor-owned vehicles in the transportation vehicle
fund. For school buses placed on the reimbursement system
between September 1, 1975, and August 31, 1980, the super-
intendent of public instruction shall recover ninety percent of
the net proceeds of the sale of such vehicles by deduction
from the next annual reimbursement allocation. For school
buses placed on the reimbursement system between Septem-
ber 1, 1980, and August 31, 1982, the superintendent of pub-
lic instruction shall recover one hundred percent of the net
proceeds of the sale of such vehicles by deduction from the
next annual reimbursement allocation.

AMENDATORY SECTION (Amending WSR 95-17-011,
filed 8/4/95, effective 9/4/95)

WAC 392-142-265 Maintenance and operation. (1)
To the extent possible, school districts shall operate vehicles
not less than the number of years of useful lifetime now, or
hereafter, assigned to the category of vehicles by the superin-
tendent of public instruction.

(2) A school bus that continues to possess a valid opera-
tion permit and operates its useful vehicle life shall be consid-
ered to be properly maintained in accordance with general
accepted maintenance and operation standards. A school bus
which does not operate its useful vehicle life shall be consid-
ered as not being properly maintained in accordance with
generally accepted maintenance and operation standards
unless proven otherwise by the school district. Prima facie

evidence of such proof shall include ((required-changes-in-the
eategory-of-bus;-er)) unforeseen ((rataral)) events which

shorten the useful vehicle life, including but not limited to,
fire, flood, explosion, storm, earthquake or Volcanlc erup-

~))

(3) If a district fails to follow generally accepted stan-
dards of maintenance and operation or disposes of a bus prior
to the end of its useful life time ((as-setforth- i WAC392-
+42-155)), the superintendent of public instruction shall

((penalize-the-sechool-distriet by-deduetingfrom-anyfutare
allocations-orstate- payments-autherized-underthis-chapteran
Lio ] inal 4 hiel Hintied 1

ate)) discontinue reimbursement system payments, including
recovering the prorated amount of the current year payment
according to the number of months in the current year the bus

was not operated.




Washington State Register, Issue 05-19

WSR 05-19-073
PERMANENT RULES
COMMISSION ON
JUDICIAL CONDUCT
[R.D. 05-01—Filed September 19, 2005, 11:25 a.m., effective October 20,
2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To amend existing Rule 24 (b)(8) of the com-
mission's rules of procedure relating to participation in com-
mission deliberations and decisions by a member of the com-
mission who has not heard all of the evidence.

Citation of Existing Rules Affected by this Order:
Amending CJCRP 24.

Statutory Authority for Adoption: Washington Constitu-
tion Article IV, Section 31(10).

Other Authority: Chapter 2.64 RCW.

Adopted under notice filed as WSR 05-13-124 on June
20, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: September 9, 2005.

Marianne Connelly
Commission Chair

COMMISSION ON JUDICIAL CONDUCT
RULES OF PROCEDURE (CJCRP)

AMENDATORY SECTION (Amending Order 99-01, filed
8/13/99)

RULE 24. HEARING

(a) Scheduling. Upon receipt of respondent's answer or
upon expiration of the time to answer, the commission shall
schedule a public hearing and notify disciplinary counsel and
respondent of the date, time, and place of the hearing.
Respondent will be provided at least fourteen days notice of
hearing, which will also include the name or names of the
commission members and the presiding officer, if any.

(b) Conduct of hearing.

(1) All testimony shall be under oath.

(2) Disciplinary counsel shall present the case in support
of the statement of charges.

(3) Disciplinary counsel may call respondent as a wit-
ness.

(4) Both parties shall be permitted to present evidence
and produce and cross-examine witnesses.

[61]
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(5) The hearing shall be recorded verbatim. Whenever a
transcript is requested by respondent, disciplinary counsel, or
a member of the commission, a transcript of the hearing shall
be produced at the requesting party's expense.

(6) Counsel may recommend and argue for a discipline
appropriate to the misconduct supported by the evidence,
including argument on aggravating and mitigating factors.

(7) Disciplinary counsel and respondent may submit
their respective proposed findings, conclusions, and recom-
mendations for discipline or order of dismissal to the com-
mission.

(8) Where a member of the commission has not heard all
the evidence, that member shall not participate in any delib-

erations or dec1s1ons ((uﬂﬁl—heer—s}wﬁefseﬂa}l-y—eeﬂ&tdefs—ﬂ&e
ber—w&s—&bseﬂ%))

(9) At least six members, or their alternates, must contin-
ually be present during presentation of testimony at the hear-
ing.

(¢) Dismissal or recommendation for discipline. The
commission shall dismiss the case, discipline respondent, or
in the case of incapacity, recommend to the supreme court the
retirement of respondent.

(d) Submission of the report. After the hearing, the com-
mission shall file the record of the proceeding and a decision
setting forth written findings of fact, conclusions of law, any
minority opinions, and the order, within ninety days follow-
ing the evidentiary hearing or after the filing of the transcript
if one is requested, unless the presiding officer extends the
time. The decision shall be announced in open session. If per-
sonal attendance is required, respondent shall have at least
fourteen days notice of the announcement, unless otherwise
agreed. A copy of the decision shall be served upon respon-
dent.

(e) Motion for reconsideration. The commission deci-
sion is final fourteen days after service unless a motion for
reconsideration is filed by respondent or disciplinary counsel.
A motion for reconsideration, if filed, shall be specific and
detailed, with appropriate citations to the record and legal
authority. Any response to the motion must be filed within
fourteen days after service. The motion will be decided with-
out oral argument unless requested by the commission. If the
motion for reconsideration is denied, the decision is final
when the order denying the motion is filed. If the motion for
reconsideration is granted, the reconsidered decision is final
when filed in the commission's office.

WSR 05-19-080
PERMANENT RULES
POLLUTION LIABILITY
INSURANCE AGENCY
[Filed September 20, 2005, 9:18 a.m., effective October 21, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Amend chapter 374-60 WAC to be consistent
with legislative changes made during the 2005 legislative
session to chapter 70.148 RCW.

Permanent
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Citation of Existing Rules Affected by this Order:
Amending WAC 374-60-010, 374-60-020, 374-60-060, 374-
60-070, 374-60-080, 374-60-090, 374-60-100, 374-60-110,
and 374-60-120.

Statutory Authority for Adoption: RCW 70.148.130.

Adopted under notice filed as WSR 05-15-109 on July
18, 2005.

Changes Other than Editing from Proposed to Adopted
Version: Changed the definition of "remote rural communi-
ties." Added language to the definition of "sole source" to
include reference to RCW 70.148.130 (20)(b) and kept the
five-mile requirement rather than changing it to ten.
Removed language to reduce redundancies and for better
clarification.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 9,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 9, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 9, Repealed 0.

Date Adopted: September 20, 2005.

Lynn Gooding

Acting Director

AMENDATORY SECTION (Amending WSR 91-24-048,
filed 11/27/91, effective 12/28/91)

WAC 374-60-010 Authority and purpose. The pur-
pose of this chapter is to clarify eligibility criteria and
requirements for ((the-eenduet-of)) the underground storage
tank community assistance program as set forth in chapter
70.148 RCW.

This chapter recognizes the hardship posed by loss of
local sources of petroleum products faced by rural and remote
communities, local governments and rural hospitals due to an
inability to meet U.S. Environmental Protection Agency and
department of ecology regulations and requirements for
petroleum underground storage tanks. The underground stor-
age tank community assistance program will award grants to
qualifying privately owned and operated sources of petro-
leum products, local government entities, and rural hospitals
meeting vital government, public health, education, recre-
ation, or safety needs for replacement or upgrading and, if
required, clean up of underground petroleum storage tank
sites.
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AMENDATORY SECTION (Amending Order 93-01, filed
1/27/93, effective 2/27/93)

WAC 374-60-020 Definitions. (1) "Agency" means the
Washington state pollution liability insurance agency.

(2) "Charity care" means necessary hospital health care
rendered to indigent persons, to the extent that the persons are
unable to pay for the care or to pay deductibles or co-insur-
ance amounts required by a third party payor, as determined
by the Washington state hospital commission. (Defined in
RCW 70.39.020.)

(3) "Cleanup" means any remedial action taken that
complies with WAC 173-340-450 and any remedial action
taken at a site to eliminate, render less toxic, stabilize, con-
tain, immobilize, isolate, treat, destroy, or remove a hazard-
ous substance that complies with WAC 173-340-360.

(4) "Community assistance program" means the program
established by the Washington state legislature under the pro-
vision of chapter 70.148 RCW to provide financial assistance
grants to:

(a) Private owners and operators of underground petro-
leum storage tanks;

(b) Local governmental entities((;)): and((3))

(¢) Rural hospitals.

(5) "Director" means the director of the Washington state
pollution liability insurance agency.

(6) "Local government entity" means a unit of local gov-
ernment, either general purpose or special purpose, and
includes but is not limited to, counties, cities, towns, school
districts and other governmental and political subdivisions.
The local government unit must perform a public purpose
and either:

(a) Receive an annual appropriation;

(b) Have taxing power; ((and)) or

(c) Derive authority from state or local government law
enforcement power.

(7) "Operator" means any person in control of, or having
responsibility for, the daily operation of a petroleum under-
ground storage tank ((system)). (Defined in RCW 70.148.-
010.)

(8) "Owner" means any person who owns a petroleum
underground storage tank. (Defined in RCW 70.148.010.)

(9) "Petroleum" means crude oil or any fraction of crude
oil that is liquid at standard conditions of temperature and
pressure (sixty degrees Fahrenheit and 14.7 pounds per
square inch absolute) and includes gasoline, kerosene, heat-
ing oils and diesel fuels. (Defined in RCW 70.148.010.)

(10) "Private owner or operator" means any person, cor-
poration, partnership or business that owns or operates one or
more regulated petroleum underground storage tanks main-
tained for the purpose of providing petroleum products for
retail sale to the public.

(11) "Release" means the emission, discharge, disposal,
dispersal, seepage, or escape of petroleum from an under-
ground storage tank into or upon land, ground water, surface
water, subsurface soils, or the atmosphere. (Defined in RCW
70.148.010.)

(12) "Remote rural community" means ((a—geegraphie
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10;000-ermere-ofpopulatien)) the UST site cannot be

located within a city, town or urban area with a population of
ten thousand or more.

(13) "Rural hospital" means a hospital located anywhere
in the state except the following areas:

(a) The counties of Snohomish (including Camano
Island), King, Kitsap, Pierce, Thurston, Clark and Spokane;

(b) Areas within a twenty-five mile radius of an urban
area with a population exceeding thirty thousand persons;
and

(c¢) Those cities or city-clusters located in rural counties
but which for all practical purposes are urban. These areas are
Bellingham, Aberdeen-Hoquiam, Longview-Kelso,
Wenatchee, Yakima, Sunnyside, Richland-Kennewick-
Pasco, and Walla Walla. (Defined in RCW 18.89.020.)

(14) "Serious financial hardship" means:

(a) For a private sector applicant, that the applicant can
provide conclusive evidence that the business and/or busi-
ness operator(s), business owner(s) having a 20% or greater
interest in the business or other persons with a beneficial
interest in the business' profits do not have the cash, cash
equivalents or borrowing capacity to bring a petroleum
underground storage tank ((system)) site into compliance
with all federal and state underground storage tank regula-
tions and requirements ((seheduled-to-be-in-effect-onDecem-
ber22199%:));

(b) For a public sector applicant, that the applicant can
provide conclusive evidence that the unit of government does
not have adequate fund balances, debt capacity or other local
revenue generating options to bring a petroleum underground
storage tank ((system)) site into compliance with all federal
and state underground storage tank regulations and require-
ments ((seheduted-to-betn—effeet-onDecember22,199%));
and

(¢) For a rural hospital, that the applicant can provide
conclusive evidence that the rural hospital does not have the
cash, cash equivalents or borrowing capacity to bring a petro-
leum underground storage tank ((system)) site into compli-
ance with all federal and state underground storage tank reg-
ulations and requirements ((sehedwledto-be-ineffect-on
Deeember22,199%)).

(15) "Sole source" means the only retailer of petroleum
products to the motoring public that is located in a city or
town or, if the retailer is remote from a community, the only
business within a minimum of a five-mile radius where the
motoring public can purchase petroleum products. For retail-
ers that meet the requirements of RCW 70.148.130 (20)(b).
the business must be the only one within a minimum of a ten-
mile radius.

(16) "Underground storage tank (UST)" means any one
or combination of tanks, including underground pipes con-
nected to the tank, that is used to contain an accumulation of
petroleum and the volume of which (including the volume of
underground pipes connected to the tank) is ten percent or
more beneath the surface of the ground. (Defined in RCW
70.148.010.)

WSR 05-19-080

(17) "UST site" means the location at which under-
ground storage tanks are in place or will be placed. An UST
site encompasses all of the property with a contiguous own-
ership that is associated with the use of the tanks. (Defined in
WAC 173-360-120.)

(18) "Vital local government, public health, education,
recreation or safety need" means an essential or indispensable
service provided by government for citizens.

AMENDATORY SECTION (Amending Order 93-01, filed
1/27/93, effective 2/27/93)

WAC 374-60-060 Applications. (1) Applications for
assistance under the underground storage tank community
assistance program shall be made on forms furnished by the
agency in accordance with their instructions. All applications
shall be legible, contain all the information required and shall
be accompanied by all required documents and exhibits.

(a) Applications which are illegible, incomplete, or
which fail to include all necessary information, documents or
exhibits, or which are otherwise not in compliance with these
rules, may be rejected by the agency.

(b) The agency may ignore defects in applications which
are immaterial or insubstantial.

(2) Separate and different applications will be prepared
for:

(a) Private owners and operators;

(b) Local government entities; and

(c) Rural hospitals.

(3) Applications will be prepared in two parts:

(a) Part I of the application is designed to determine if
the applicant meets certain eligibility criteria established for
the program.

(b) Part II of the application is designed to determine if
the applicant meets the financial eligibility criteria estab-
lished for a grant, and requires detailed financial information,
submission of a construction proposal, and certification by a
local government entity of the vital local government, public
health, education, recreation or safety need met by the contin-
ued operation of the UST(s).

(4) The director shall provide forms to local government
entities for certification that continued operation of UST(s)
by the private owners and operators is necessary to meet vital
local government, public health, education, recreation or
safety needs. Such certification shall consist of a local gov-
ernment resolution certifying:

(a) That other petroleum providers are remote from the
community;

(b) ((JEh&t—the—appheam—rs—eapab%&ef—fa&hfuﬂ-y—fu}ﬁ&ﬂg

€e})) The specific vital need or needs the owner or oper-
ator meets; and

(((d))) (c) Designating the local official who will be
responsible for negotiating the contract for provision of cost-
plus petroleum products to the local governmental entity.

(5) The director shall provide forms to local government
entities for certification that maintaining continued operation
of the petroleum UST(s) owned by the local government
meets a vital local public health, education, recreation, or
safety need. Such certification shall consist of a local govern-
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ment resolution certifying that continued operation of the
UST(s) meets a vital local government, public health, educa-
tion, recreation, or safety need.

(6) The director shall provide forms to local government
entities for certification that UST(s) operated by rural hospi-
tals meet vital public health, and safety needs. Such certifica-
tion shall consist of a local government resolution certifying
that the continued operation of the UST(s) by the rural hospi-
tal is necessary.

AMENDATORY SECTION (Amending Order 93-01, filed
1/27/93, effective 2/27/93)

WAC 374-60-070 Eligibility—Private owners and
operators. Private owners and operators, or a combination
thereof, of an UST site may be eligible for an underground
storage tank community assistance program grant if they
meet the following requirements:

((fey Be-the-ewner)) (1) Own or ((eperator—of)) operate
an UST(s) located in the state of Washington which is regu-
lated by the U.S. Environmental Protection Agency and the
department of ecology and for which proof of financial
responsibility is currently or will be required;

((8))) (2) Own or operate a business ((seling)) that sells
or has sold petroleum products to the motoring public in a
remote rural area;

((¢e))) (3) Demonstrate that the UST(s) is registered with
the department of ecology;

((68))) (4) Demonstrate that the replacement or upgrad-
ing of the UST(s) and cleanup of the site would, without
financial assistance, create serious financial hardship;

((€e))) (5) Demonstrate that continued operation of the
UST(s) meets a vital local government, public health, recre-
ation, or safety need, as evidenced by a local government
entity's certification; and

(« . . .
s Elf.al} .fls. ide ﬁlf“f Ehfll.t Eh.e : S;I ) tlsl SUE E] .El Iag.]z_uﬂs_t pot
anee-has-beenmade)) (6) Sites with contamination must file

a claim with any valid pollution liability insurance policy.

AMENDATORY SECTION (Amending WSR 91-24-048,
filed 11/27/91, effective 12/28/91)

WAC 374-60-080 Eligibility—Local government
entities. A local government may be eligible for an under-
ground storage tank community assistance program grant if it
meets the following requirements:

((€2))) (1) Be the owner or operator of an UST(s) located
in the state of Washington which is regulated by the U.S.
Environmental Protection Agency and the department of
ecology and for which proof of financial responsibility is cur-
rently or will be required;

((8))) (2) Demonstrate that the UST(s) is registered with
the department of ecology;

((€e))) (3) Demonstrate that the replacement or upgrad-
ing of the UST(s) and cleanup of the site would, without
financial assistance, create serious financial hardship;

((6))) (4) Demonstrate that continued operation of the
UST(s) meets a vital local government, public health, educa-
tion, recreation, or safety need((;-and
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_ () Provide proofthat the UST(s) is insured against pol
tution-hability or Ehat_aﬁﬁhe.aﬁe" forpollutiontiability insur
ance-has-been-made—Applicants-must-applyfor H’)S)u.f&ﬂee

AMENDATORY SECTION (Amending WSR 91-24-048,
filed 11/27/91, effective 12/28/91)

WAC 374-60-090 Eligibility—Rural hospitals. A
rural hospital may be eligible for an underground storage
tank community assistance program grant if it meets the fol-
lowing requirements:

((€8)) (1) Be the owner or operator of an UST(s) located
in the state of Washington which is regulated by the U.S.
Environmental Protection Agency and the department of
ecology and for which proof of financial responsibility is cur-
rently or will be required;

(())) (2) Demonstrate that the UST(s) is registered with
the department of ecology;

((fe))) (3) Demonstrate that the replacement or upgrad-
ing of the UST(s) and cleanup of the site would, without
financial assistance, create serious financial hardship;

(((8))) (4) Demonstrate that continued operation of the
UST(s) meets a vital local government, public health or
safety need as evidenced by a local governmental entity's cer-
tification((-and

. Esa.h.E X ide-proof that. ths. OSFs)is insured against pol
tution liability-or t}m-ﬂfflis.msﬁfEf potiution hﬂkl.ha FASHE
anee has-been-ma CTppea; PP ).

AMENDATORY SECTION (Amending WSR 91-24-048,
filed 11/27/91, effective 12/28/91)

WAC 374-60-100 Evaluation. (1) Evaluation of appli-
cations for the UST community assistance program will be
based on an assessment of eligibility, based on the require-
ments included in chapter 70.148 RCW.

(2) Applications of private owners and operators will be
judged on three criteria. Evaluations will be based on:

(a) The financial condition of both the business and its
owner(s) and operator(s) to determine if serious financial
hardship exists;

(b) The vital local government ((e#)), public health, edu-
cation, recreation, or safety need(s) provided by the business;
and

(c) Location and type of business.

(3) Applications of local government entities will be
judged on three criteria. Evaluations will be based on:

(a) The financial condition of the local government
entity to determine if a serious financial hardship exists;

(b) The vital local public health, education, recreation, or
safety need(s) met by the continued operation of the UST(s);
and

(c) Priority shall be given to local government entities
which consolidate multiple operational UST(s) into as few
sites as possible.

(4) Applications of rural hospitals will be judged on two
criteria. Evaluations will be based on:

(a) The financial condition of the hospital to determine if
a serious financial hardship exists; and
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(b) The vital local public health or safety need(s) met by
the continued operation of the UST(s).

(5) Evaluation of applications will be conducted by a
screening team((s)) that will assess and score Part I and Part
II of the application((;-and-by-sereening teams-that-will-assess
and-seorePart{l-of the-application)). The assessments of the
screening team((s)) will be compiled and presented ((with-a

ot I y The di bl

. ]. . .] ] ]] . .]. l.]. .

technieal-advisorycommittee priorto-the-announeementof
the-awarding-efgrants)) to the agency director for final deter-

mination.

AMENDATORY SECTION (Amending WSR 91-24-048,
filed 11/27/91, effective 12/28/91)

WAC 374-60-110 Funding. (1) Funds for the UST
community assistance program shall be made available from
the pollution liability insurance program trust account in
accordance with the provision of chapter 70.148 RCW.

(2) ((Fhe-directormay-expendno-more-than-fifteenmi-
tanee-progrant

3})) Grants shall be limited to no more than ((ene-hun-
dred-fiftythousand-doHars($156;606-00))) two hundred
thousand dollars ($200,000.00) in value for any one UST site
of which amount no more than seventy-five thousand dollars
($75,000.00) in value may be provided for cleanup of exist-
ing contamination caused by petroleum from the tank(s).

() (3) Grants shall be limited to only that amount
necessary to supplement the applicant's financial resources.

((9)) (4) No grant may be used for any purpose other
than for replacement or upgrading of UST(s), or for cleanup
of ((existing)) contamination caused by petroleum from the
tank(s). The director may, however, provide financial assis-
tance for the establishment of a new local government UST
site if it is the result of consolidation of multiple operational
UST sites into as few sites as possible. In such case, the grant
shall be only for the amount of construction of the new UST
site. The removal of the old UST(s) and any cleanup associ-
ated with the removal shall be the responsibility of the local
government.

AMENDATORY SECTION (Amending WSR 96-04-005,
filed 1/25/96, effective 2/25/96)

WAC 374-60-120 Grant management. (1) Successful
applicants will be notified by letter of the award of a grant.
Entitlement to a grant is finalized only after a contract has
been finalized between the agency and the grant recipient,
and a contract has been finalized between the grant recipient

and the contractor ((performingthereplacementorupgrading
of the UST(s))).

(a) Contracts may be entered only after all program eligi-
bility requirements have been met, funds are available and
the application and evaluation process has been completed to
the satisfaction of the agency.

(b) Each contract becomes effective only with the sign-
ing of both required contracts. The day of the signing estab-
lishes the beginning date of the project. No costs incurred
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prior to that date are eligible for payment under the grant
unless specific provision is made in the grant contract for
such costs.

(2) The contract between the agency and a private owner
and/or operator shall contain:

(a) An agreement assuring the state of Washington that
the business, including the UST site, will be maintained for
the retail sale of petroleum products to the public for at least
fifteen (15) years after the grant is awarded,;

(b) An agreement to sell petroleum products to local
governmental entities on a cost-plus basis;

(c) An agreement to comply with all technical and finan-
cial responsibility regulations of the U.S. Environmental Pro-
tection Agency and the department of ecology;

(d) An agreement awarding the state of Washington a
real property lien ensuring repayment of grant funds should
any of the above conditions be violated. Such lien is to be
binding on all heirs, successors or assignees of the grantee;
and

(e) An agreement that should the grantee or any succes-
sor fail to adhere to all the terms of the contract through will-
ful act, the amount of the grant shall immediately become due
and payable to the state of Washington.

(3) The contract between the agency and a local govern-
ment shall contain an agreement to comply with all technical
and financial responsibility regulations of the U.S. Environ-
mental Protection Agency and the department of ecology.

(4) The contract between the agency and a rural hospital
shall contain:

(a) An agreement to comply with all technical and finan-
cial responsibility regulations of the U.S. Environmental Pro-
tection Agency and the department of ecology; and

(b) An agreement to provide charity care in a dollar
amount equivalent to the financial assistance provided under
the underground storage tank community assistance program.
The period of time for the charity care to be accomplished
will be established by the agency in consultation with the
department of health, but will not exceed fifteen years.

(5) Contracts between the grantees and contractors shall
contain terms covering payments, conditions of work and
contaminated soil and water remediation procedures.

(6) If the grantee elects pollution liability insurance as
the method for meeting financial responsibility, the insurance
policy must name the pollution liability insurance agency as
a "loss payee." If another method of demonstrating financial
responsibility is selected, there must exist a provision for the
agency to place an appropriate encumbrance on that docu-
ment.

(7) Annually((-thetecal government-entity thateertified
need-of the UST(s)mustreporton-aform provided-bythe

8 Quarterly)), a private owner or operator that receives
a grant must submit a report, on a form provided by the
agency, of petroleum business volume and what local gov-
ernment contracts are currently in effect.

(8) Annually, a local government that receives a grant

must submit a report, on a form provided by the agency. of
petroleum business volume.

Permanent
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(9) Annually, a rural hospital that has received a grant
will report to the agency the amount of charity care provided
and the dollar value of that care.

(10) At the conclusion of the fifteen-year agreement, the
agency will sign a release of any claim on the real property
named in the original contract between the grantee and the
agency. The responsibility for removing the lien will rest
with the current property owner of record.

WSR 05-19-086
PERMANENT RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed September 20, 2005, 9:41 a.m., effective December 1, 2005]

Effective Date of Rule: December 1, 2005.

Purpose: Safety standards for ship repairing, shipbuild-
ing, and shipbreaking, chapter 296-304 WAC, the Occupa-
tional Safety and Health Administration (OSHA) amended its
rules related to shipyards which lines out requirements for
fire protection. WISHA rules were also amended so that our
rules remain at-least-as[-effective-as] the OSHA rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 296-304-04003; amending WAC 296-304-
01001 and 296-304-01005.

Statutory Authority for Adoption:
49.17.040, 49.17.050, 49.17.060.

Adopted under notice filed as WSR 05-13-153 on June
21, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 8, Amended 2, Repealed 1; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 8, Amended 2, Repealed 1.

Date Adopted: September 20, 2005.

RCW 49.17.010,

Gary Weeks
Director

REPEALER

The following section of the Washington Administrative
Code is repealed:
WAC 296-304-04003 Fire prevention.
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AMENDATORY SECTION (Amending WSR 03-04-099,
filed 2/4/03, effective 8/1/03)

WAC 296-304-01001 Definitions. "Alarm" - A signal
or message from a person or device that indicates that there is
a fire, medical emergency, or other situation that requires
emergency response or evacuation. At some shipyards, this
may be called an "incident" or a "call for service."

"Alarm system'' - A system that warns employees at the
worksite of danger.

"Anchorage" - A secure point to attach lifelines, lan-
yards, or deceleration devices.

"Body belt" - A strap with means to both secure it
around the waist and to attach it to a lanyard, lifeline, or
deceleration device. Body belts may be used only in fall
restraint or positioning device systems and may not be used
for fall arrest. Body belts must be at least one and five-eighths
inches (4.13 cm) wide.

"Body harness' - Straps to secure around an employee
so that fall arrest forces are distributed over at least the thighs,
shoulders, chest and pelvis with means to attach it to other
components of a personal fall arrest system.

"Class II standpipe system" - A one and one-half inch
(3.8 cm) hose system which provides a means for the control
or extinguishment of incipient stage fires.

(“€eold-weork)) "Cold work" - Work that does not
involve riveting, welding, burning, or other fire-producing or
spark-producing operations.

"Contract employer" - An employer, such as a painter,
joiner, carpenter, or scaffolding subcontractor, who performs

work under contract to the host employer or to another
employer under contract to the host employer at the host
employer's worksite. This excludes employers who provide
incidental services that do not influence shipyard employ-
ment (such as mail delivery or office supply services).

"Competent person'' - A person who can recognize and
evaluate employee exposure to hazardous substances or to
other unsafe conditions and can specify the necessary protec-
tion and precautions necessary to ensure the safety of
employees as required by these standards.

"Confined space'" - A small compartment with limited
access such as a double bottom tank, cofferdam, or other
small, confined space that can readily create or aggravate a
hazardous exposure.

"Connector" - A device used to connect parts of a per-
sonal fall arrest system or parts of a positioning device sys-
tem together. It may be:

* An independent component of the system (such as a
carabiner); or

* An integral component of part of the system (such as a
buckle or D-ring sewn into a body belt or body harness or a
snaphook spliced or sewn to a lanyard or self-retracting lan-
yard).

"Dangerous atmosphere' - An atmosphere that may
expose employees to the risk of death, incapacitation, injury,
acute illness. or impairment of ability to self-rescue (i.e.,
escape unaided from a confined or enclosed space).

"Deceleration device" - A mechanism, such as a rope
grab, rip stitch lanyard, specially woven lanyard, tearing or
deforming lanyard, or automatic self-retracting lifeline/lan-
yard, that serves to dissipate a substantial amount of energy
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during a fall arrest, or to limit the energy imposed on an
employee during fall arrest.

"Deceleration distance" - The additional vertical dis-
tance a falling employee travels, excluding lifeline elonga-
tion and free fall distance, before stopping, from the point at
which the deceleration device begins to operate. It is mea-
sured from the location of an employee's body belt or body
harness attachment point at the moment of activation (at the
onset of fall arrest forces) of the deceleration device during a
fall, to the location of that attachment point after the
employee comes to a full stop.

"Designated area" - An area established for hot work

after an inspection that is free of fire hazards.
"Director" - The director of the department of labor and

industries or a designated representative.

"Drop test" - A method utilizing gauges to ensure the
integrity of an oxygen fuel gas burning system. The method
requires that the burning torch is installed to one end of the
oxygen and fuel gas lines and then the gauges are attached to

the other end of the hoses. The manifold or cylinder supply

valve is opened and the system is pressurized. The manifold
or cylinder supply valve is then closed and the gauges are

watched for at least sixty seconds. Any drop in pressure indi-
cates a leak.

"Emergency operations'' - Activities performed by fire
response organizations that are related to: Rescue, fire sup-
pression, emergency medical care, and special operations or
activities that include responding to the scene of an incident
and all activities performed at that scene.

"Employee'" - Any person engaged in ship repairing,
ship building, or ship breaking or related employment as
defined in these standards.

"Employer" - An employer with employees who are
employed, in whole or in part, in ship repair, ship building
and ship breaking, or related employment as defined in these
standards.

"Enclosed space" - A space, other than a confined
space, that is enclosed by bulkheads and overhead. It includes
cargo holds, tanks, quarters, and machinery and boiler
spaces.

"Equivalent" - Alternative designs, materials, or meth-
ods to protect against a hazard which the employer can dem-
onstrate will provide an equal or greater degree of safety for

employees than the method or item specified in the standard.
'

'Fire hazard" - A condition or material that may start
or contribute to the spread of fire.

"Fire protection' - Methods of providing fire preven-

tion, response, detection, control, extinguishment, and engi-
neering.

"Fire response" - The activity taken by the employer at
the time of an emergency incident involving a fire at the
worksite, including fire suppression activities carried out by
internal or external resources or a combination of both, or
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operations that responds to shipyard fire emergencies, includ-
ing: Fire brigades, shipyard fire departments, private or con-
tractual fire departments, and municipal fire departments.
"Fire suppression'' - The activities involved in control-
ling and extinguishing fires.
"Fire watch' - The activity of observing and respond-

ing to the fire hazards associated with hot work in shipyard
employment and the employees designated to do so.

"Fixed extinguishing system" - A permanently
installed fire protection system that either extinguishes or
controls fire occurring in the space it protects.

"Flammable liquid" - Any liquid having a flashpoint
below 100°F (37.8°C), except any mixture having compo-
nents with flashpoints of 100°F (37.8°C) or higher, the total
of which make up ninety-nine percent or more of the total
volume of the mixture.

"Free fall" - To fall before a personal fall arrest system
begins to apply force to arrest the fall.

"Free fall distance' - The vertical displacement of the
fall arrest attachment point on the employee's body harness
between onset of the fall and just before the system begins to
apply force to arrest the fall. This distance excludes decelera-
tion distance, and lifeline/lanyard elongation, but includes
any deceleration device slide distance or self-retracting
lifeline/lanyard extension before the device operates and fall
arrest forces occur.

"Gangway" - A ramp-like or stair-like means to board
or leave a vessel including accommodation ladders, gang-
planks and brows.

"Hazardous substance" - A substance likely to cause
injury because it is explosive, flammable, poisonous, corro-
sive, oxidizing, irritant, or otherwise harmful.

"Hose systems' - Fire protection systems consisting of
a water supply, approved fire hose, and a means to control the
flow of water at the output end of the hose.

"Host employer" - An employer who is in charge of
coordinating work or who hires other employers to perform
work at a multiemployer workplace.

(“Het-werk!)) "Hot work" - Riveting, welding, burn-
ing or other fire or spark producing operations.

"Incident management system" - A system that
defines the roles and responsibilities to be assumed by per-
sonnel and the operating procedures to be used in the man-
agement and direction of emergency operations; the system is
also referred to as an "incident command system (ICS)."

"Incipient stage fire' - A fire, in the initial or beginning
stage, which can be controlled or extinguished by portable
fire extinguishers, Class II standpipe or small hose systems

without the need for protective clothing or breathing appara-
tus.

"Inerting" - The displacement of the atmosphere in a
permit space by noncombustible gas (such as nitrogen) to

total or partial employee evacuation of the area exposed to

such an extent that the resulting atmosphere is noncombusti-

the fire.

"Fire response employee' - A shipyard employee who
carries out the duties and responsibilities of shipyard fire
fighting in accordance with the fire safety plan.

"Fire response organization" - An organized group
knowledgeable, trained, and skilled in shipyard fire fighting

ble. This procedure produces an IDLH oxygen-deficient
atmosphere.

"Interior structural fire fighting operations' - The
physical activity of fire response, rescue, or both involving a

fire beyond the incipient stage inside of buildings, enclosed
structures, vessels, and vessel sections.
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"Lanyard" - A flexible line of rope, wire rope, or strap
which generally has a connector at each end for connecting
the body belt or body harness to a deceleration device, life-
line, or anchorage.

"Lifeline" - A component consisting of a flexible line to
connect to an anchorage at one end to hang vertically (verti-
cal lifeline), or to connect to anchorages at both ends to
stretch horizontally (horizontal lifeline), and which serves as
a means for connecting other components of a personal fall
arrest system to the anchorage.

"Lower levels" - Those areas or surfaces to which an
employee can fall. Such areas or surfaces include but are not
limited to ground levels, floors, ramps, tanks, materials,
water, excavations, pits, vessels, structures, or portions
thereof.

"Multiemployer workplace" - A workplace where
there is a host employer and at least one contract employer.

"Personal alert safety system (PASS)" - A device that
sounds a loud signal if the wearer becomes immobilized or is
motionless for thirty seconds or more.

"Personal fall arrest system" - A system used to arrest
an employee in a fall from a working level. It consists of an
anchorage, connectors, body harness and may include a lan-
yard, a deceleration device, a lifeline, or a suitable combina-

tion.
L

'Physical isolation' - The elimination of a fire hazard
by removing the hazard from the work area (at least thirty-

five feet for combustibles), by covering or shielding the haz-
ard with a fire-resistant material, or physically preventing the

hazard from entering the work area.

"Physically isolated" - Positive isolation of the supply
from the distribution piping of a fixed extinguishing system.
Examples of ways to physically isolate include: Removing a

spool piece and installing a blank flange; providing a double
block and bleed valve system; or completely disconnecting

valves and piping from all cylinders or other pressure vessels

"Portable unfired pressure vessel" - A pressure con-
tainer or vessel used aboard ship, other than the ship's equip-
ment, containing liquids or gases under pressure. This does
not include pressure vessels built to Department of Transpor-
tation regulations under 49 CFR Part 78, Subparts C and H.

"Positioning device system" - A body belt or body har-
ness system rigged to allow an employee to be supported at
an elevated vertical surface, such as a wall or window, and to
be able to work with both hands free while leaning.

"Powder actuated fastening tool" - A tool or machine
that drives a stud, pin, or fastener by means of an explosive
charge.

"Protected space' - Any space into which a fixed extin-
guishing system can discharge.

"Proximity fire fighting" - Specialized fire fighting
operations that require specialized thermal protection and
may include the activities of rescue, fire suppression, and
property conservation at incidents involving fires producing
very high levels of conductive, convective, and radiant heat
such as aircraft fires, bulk flammable gas fires, and bulk

flammable liquid fires. Proximity fire fighting operations
usually are exterior operations but may be combined with
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structural fire fighting operations. Proximity fire fighting is
not entry fire fighting.

"Qualified instructor" - A person with specific knowl-
edge, training, and experience in fire response or fire watch
activities to cover the material found in WAC 296-304-01019
(2)or (3).

"Qualified person" - A person who has successfully
demonstrated the ability to solve or resolve problems related
to the subject matter and work by possessing a recognized
degree or certificate of professional standing or by extensive
knowledge, training, and experience.

"Related employment" - Any employment related to or
performed in conjunction with ship repairing, ship building
or ship breaking work, including, but not limited to, inspect-
ing, testing, and serving as a watchman.

"Rescue" - Locating endangered persons at an emer-

gency incident, removing those persons from danger, treating
the injured, and transporting the injured to an appropriate

health care facility.

"Restraint (tether) line" - A line from an anchorage, or
between anchorages, to which the employee is secured so as
to prevent the employee from walking or falling off an ele-
vated work surface.

Note: A restraint line is not necessarily designed to withstand
forces resulting from a fall.

"Rope grab" - A deceleration device that travels on a
lifeline and automatically, by friction, engages the lifeline
and locks to arrest the fall of an employee. A rope grab usu-
ally uses the principle of inertial locking, cam/level locking
or both.

"Shall" or "must" - Mandatory.

"Ship breaking" - Breaking down a vessel's structure to
scrap the vessel, including the removal of gear, equipment or
any component part of a vessel.

"Ship building" - Construction of a vessel, including
the installation of machinery and equipment.

"Ship repairing" - Repair of a vessel including, but not
limited to, alterations, conversions, installations, cleaning,
painting, and maintenance.

"Shipyard fire fighting'" - The activity of rescue, fire

suppression, and property conservation involving buildings,
enclosed structures, vehicles, vessels, aircraft, or similar

properties involved in a fire or emergency situation.

f .

'Small hose system" - A system of hoses ranging in
diameter from 5/8" (1.6 cm) up to 1 1/2" (3.8 cm) which is for

the use of employees and which provides a means for the
control and extinguishment of incipient stage fires.

"Standpipe' - A fixed fire protection system consisting
of piping and hose connections used to supply water to
approved hose lines or sprinkler systems. The hose may or
may not be connected to the system.

"Vessel" - Every watercraft for use as a means of trans-
portation on water, including special purpose floating struc-
tures not primarily designed for or used as a means of trans-
portation on water.
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AMENDATORY SECTION (Amending WSR 95-04-006,
filed 1/18/95, effective 3/10/95)

WAC 296-304-01005 ((Competentperson=)) Fire
protection in shipyards. ((D-Appheation—Thisseetion
" i ] | i
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blefor o bythe di and : I thes
representatives:)) (1) Purpose. The purpose of this section is

to require employers to protect all employees from fire haz-
ards in shipyard employment, including employees engaged
in fire response activities.

(2) Scope. This section covers employers with employ-
ees engaged in shipyard employment aboard vessels and ves-
sel sections, and on land-side operations regardless of geo-
graphic location.

(3) Employee participation. The employer must pro-

vide ways for employees or employee representatives, or
both to participate in developing and periodically reviewing
programs and policies adopted to comply with this section.

(4) Multiemployer worksites.

(a) Host emplover responsibilities. The host
employer's responsibilities are to:

(1) Inform all employers at the worksite about the content
of the fire safety plan including hazards, controls, fire safety
and health rules, and emergency procedures;

(ii) Make sure the safety and health responsibilities for
fire protection are assigned as appropriate to other employers
at the worksite; and

(iii) If there is more than one host employer, each host
employer must communicate relevant information about fire-
related hazards to other host employers. When a vessel
owner or operator (temporarily) becomes a host shipyard
employer by directing the work of ships' crews on repair or
modification of the vessel or by hiring other contractors
directly, the vessel owner or operator must also comply with
these provisions for host employers.

b) Contract emplover responsibilities. The contract
employer's responsibilities are to:

(1) Make sure that the host employer knows about the
fire-related hazards associated with the contract employer's
work and what the contract employer is doing to address
them: and
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(i1) Advise the host employer of any previously uniden-

tified fire-related hazards that the contract employer identi-
fies at the worksite.

NEW SECTION

WAC 296-304-01007 Fire safety plan. (1) Employer
responsibilities. The employer must develop and implement
a written fire safety plan that covers all the actions that
employers and employees must take to ensure employee
safety in the event of a fire. (See Appendix A to this section
for a model fire safety plan.)

(2) Plan elements. The employer must include the fol-
lowing information in the fire safety plan:

(a) Identification of the significant fire hazards;

(b) Procedures for recognizing and reporting unsafe con-
ditions;

(c) Alarm procedures;

(d) Procedures for notifying employees of a fire emer-
gency;

(e) Procedures for notifying fire response organizations
of a fire emergency;

(f) Procedures for evacuation;

(g) Procedures to account for all employees after an
evacuation; and

(h) Names, job titles, or departments for individuals who
can be contacted for further information about the plan.

(3) Reviewing the plan with employees. The employer
must review the plan with each employee at the following
times:

(a) By March 1, 2006, for employees who are currently
working;

(b) Upon initial assignment for new employees; and

(c) When the actions the employee must take under the
plan change because of a change in duties or a change in the
plan.

(4) Additional employer requirements. The employer
also must:

(a) Keep the plan accessible to employees, employee
representatives, and WISHA;

(b) Review and update the plan whenever necessary, but
at least annually;

(¢) Document that affected employees have been
informed about the plan as required by this subsection; and

(d) Ensure any outside fire response organization that the
employer expects to respond to fires at the employer's work-
site has been given a copy of the current plan.

(5) Contract employers. Contract employers in ship-
yard employment must have a fire safety plan for their
employees, and this plan must comply with the host
employer's fire safety plan.

NEW SECTION

WAC 296-304-01009 Precautions for hot work. (1)
General requirements.

(a) Designated areas. The employer may designate
areas for hot work in sites such as vessels, vessel sections,
fabricating shops, and subassembly areas that are free of fire
hazards.

(b) Nondesignated areas.
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(i) Before authorizing hot work in a nondesignated area,
the employer must visually inspect the area where hot work is
to be performed, including adjacent spaces, to ensure the area
is free of fire hazards, unless a marine chemist's certificate or
shipyard competent person's log is used for authorization.

(i1) The employer shall authorize employees to perform
hot work only in areas that are free of fire hazards, or that
have been controlled by physical isolation, fire watches, or
other positive means.

Note: The requirements of (b) of this subsection apply to all hot

work operations in shipyard employment except those cov-
ered by WAC 296-304-02007.

(2) Specific requirements.

(a) Maintaining fire hazard-free conditions. The
employer must keep all hot work areas free of new hazards
that may cause or contribute to the spread of fire. Unex-
pected energizing and energy release are covered by WAC
296-304-120. Exposure to toxic and hazardous substances is
covered in chapter 296-841 WAC, Respiratory hazards;
chapter 296-802 WAC, Employee medical and exposure
records; and WAC 296-800-170, Employer chemical hazard
communication—Introduction.

(b) Fuel gas and oxygen supply lines and torches. The
employer must make sure that:

(i) No unattended fuel gas and oxygen hose lines or
torches are in confined spaces;

(i) No unattended charged fuel gas and oxygen hose
lines or torches are in enclosed spaces for more than fifteen
minutes;

(iii) All fuel gas and oxygen hose lines are disconnected
at the supply manifold at the end of each shift; and

(iv) All disconnected fuel gas and oxygen hose lines are
rolled back to the supply manifold or to open air to discon-
nect the torch; or extended fuel gas and oxygen hose lines are
not reconnected at the supply manifold unless the lines are
given a positive means of identification when they were first
connected and the lines are tested using a drop test or other
positive means to ensure the integrity of fuel gas and oxygen
burning system.

NEW SECTION

WAC 296-304-01011 Fire watches. (1) Written fire
watch policy. The employer must create and keep current a
written policy that specifies the following requirements for
employees performing fire watch in the workplace:

(a) The training employees must be given (WAC 296-
304-01019(3) contains detailed fire watch training require-
ments);

(b) The duties employees are to perform;

(¢) The equipment employees must be given; and

(d) The personal protective equipment (PPE) that must
be made available and worn as required by WAC 296-304-
090.

(2) Posting fire watches. The employer must post a fire
watch if during hot work any of the following conditions are
present:

(a) Slag, weld splatter, or sparks might pass through an
opening and cause a fire;
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(b) Fire-resistant guards or curtains are not used to pre-
vent ignition of combustible materials on or near decks, bulk-
heads, partitions, or overheads;

(c) Combustible material closer than thirty-five feet
(10.7 m) to the hot work in either the horizontal or vertical
direction cannot be removed, protected with flame-proof
covers, or otherwise shielded with metal or fire-resistant
guards or curtains;

(d) The hot work is carried out on or near insulation,
combustible coatings, or sandwich-type construction that
cannot be shielded, cut back, or removed, or in a space within
a sandwich-type construction that cannot be inerted;

(e) Combustible materials adjacent to the opposite sides
of bulkheads, decks, overheads, metal partitions, or sand-
wich-type construction may be ignited by conduction or radi-
ation;

(f) The hot work is close enough to cause ignition
through heat radiation or conduction on the following:

(1) Insulated pipes, bulkheads, decks, partitions, or over-
heads; or

(i) Combustible materials and/or coatings;

(g) The work is close enough to unprotected combustible
pipe or cable runs to cause ignition; or

(h) A marine chemist, a Coast Guard-authorized person,
or a shipyard competent person, as defined in WAC 296-304-
020, requires that a fire watch be posted.

(3) Assigning employees to fire watch duty.

(a) The employer must not assign other duties to a fire
watch while the hot work is in progress.

(b) Employers must ensure that employees assigned to
fire watch duty:

(1) Have a clear view of and immediate access to all areas
included in the fire watch;

(i1) Are able to communicate with workers exposed to
hot work;

(iii) Are authorized to stop work if necessary and restore
safe conditions within the hot work area;

(iv) Remain in the hot work area for at least thirty min-
utes after completion of the hot work, unless the employer or
its representative surveys the exposed area and makes a deter-
mination that there is no further fire hazard;

(v) Are trained to detect fires that occur in areas exposed
to the hot work;

(vi) Attempt to extinguish any incipient stage fires in the
hot work area that are within the capability of available
equipment and within the fire watch's training qualifications,
as defined in WAC 296-304-01019;

(vii) Alert employees of any fire beyond the incipient
stage; and

(viii) If unable to extinguish fire in the areas exposed to
the hot work, activate the alarm.

(c) The employer must ensure that employees assigned
to fire watch are physically capable of performing these
duties.

NEW SECTION

WAC 296-304-01013 Fire response. (1) Employer
responsibilities. The employer must:
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(a) Decide what type of response will be provided and
who will provide it; and

(b) Create, maintain, and update a written policy that:

(1) Describes the internal and outside fire response orga-
nizations that the employer will use; and

(i1) Defines what evacuation procedures employees must
follow, if the employer chooses to require a total or partial
evacuation of the worksite at the time of a fire.

(2) Required written policy information.

(a) Internal fire response. If an internal fire response is
to be used, the employer must include the following informa-
tion in the employer's written policy:

(1) The basic structure of the fire response organization;

(i1) The number of trained fire response employees;

(iii) The fire response functions that may need to be car-
ried out;

(iv) The minimum number of fire response employees
necessary, the number and types of apparatuses, and a
description of the fire suppression operations established by
written standard operating procedures for each type of fire
response at the employer's facility;

(v) The type, amount, and frequency of training that
must be given to fire response employees; and

(vi) The procedures for using protective clothing and
equipment.

(b) Outside fire response. If an outside fire response
organization is used, the employer must include the following
information in the written policy:

(i) The types of fire suppression incidents to which the
fire response organization is expected to respond at the
employer's facility or worksite;

(i1) The liaisons between the employer and the outside
fire response organizations; and

(iii) A plan for fire response functions that:

(A) Addresses procedures for obtaining assistance from
the outside fire response organization;

(B) Familiarizes the outside fire response organization
with the layout of the employer's facility or worksite, includ-
ing access routes to controlled areas, and site-specific opera-
tions, occupancies, vessels or vessel sections, and hazards;
and

(C) Sets forth how hose and coupling connection threads
are to be made compatible and includes where the adapter
couplings are kept; or

(D) States that the employer will not allow the use of
incompatible hose connections.

(c) A combination of internal and outside fire
response. If a combination of internal and outside fire
response is to be used, the employer must include the follow-
ing information, in addition to the requirements in (a) and (b)
of this subsection, in the written policy:

(1) The basic organizational structure of the combined
fire response;

(i1) The number of combined trained fire responders;

(iii) The fire response functions that may need to be car-
ried out;

(iv) The minimum number of fire response employees
necessary, the number and types of apparatuses, and a
description of the fire suppression operations established by
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written standard operating procedures for each particular type
of fire response at the worksite; and

(v) The type, amount, and frequency of joint training
with outside fire response organizations if given to fire
response employees.

(d) Employee evacuation. The employer must include
the following information in the employer's written policy:

(1) Emergency escape procedures;

(i1) Procedures to be followed by employees who may
remain longer at the worksite to perform critical shipyard
employment operations during the evacuation;

(iii) Procedures to account for all employees after emer-
gency evacuation is completed;

(iv) The preferred means of reporting fires and other
emergencies; and

(v) Names or job titles of the employees or departments
to be contacted for further information or explanation of
duties.

(e) Rescue and emergency response. The employer
must include the following information in the employer's
written policy:

(1) A description of the emergency rescue procedures;
and

(i) Names or job titles of the employees who are
assigned to perform them.

(3) Medical requirements for shipyard fire response
employees. The employer must ensure that:

(a) All fire response employees receive medical exami-
nations to assure that they are physically and medically fit for
the duties they are expected to perform;

(b) Fire response employees, who are required to wear
respirators in performing their duties, meet the medical
requirements of WAC 296-304-09007;

(c) Each fire response employee has an annual medical
examination; and

(d) The medical records of fire response employees are
kept in accordance with chapter 296-802 WAC, Employee
medical and exposure records.

(4) Organization of internal fire response functions.
The employer must:

(a) Organize fire response functions to ensure enough
resources to conduct emergency operations safely;

(b) Establish lines of authority and assign responsibili-
ties to ensure that the components of the internal fire response
are accomplished;

(c) Set up an incident management system to coordinate
and direct fire response functions, including:

(1) Specific fire emergency responsibilities;

(1) Accountability for all fire response employees partic-
ipating in an emergency operation; and

(iii) Resources offered by outside organizations; and

(d) Provide the information required in this subsection to
the outside fire response organization to be used.

(5) Personal protective clothing and equipment for
fire response employees.

(a) General requirements. The employer must:

(1) Supply to all fire response employees, at no cost, the
appropriate personal protective clothing and equipment they
may need to perform expected duties; and
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(i1) Ensure that fire response employees wear the appro-
priate personal protective clothing and use the equipment,
when necessary, to protect them from hazardous exposures.

(b) Thermal stability and flame resistance. The
employer must:

(i) Ensure that each fire response employee exposed to
the hazards of flame does not wear clothing that could
increase the extent of injury that could be sustained; and

(i) Prohibit wearing clothing made from acetate, nylon,
or polyester, either alone or in blends, unless it can be shown
that:

(A) The fabric will withstand the flammability hazard
that may be encountered; or

(B) The clothing will be worn in such a way to eliminate
the flammability hazard that may be encountered.

(c) Respiratory protection. The employer must:

(i) Provide self-contained breathing apparatus (SCBA)
to all fire response employees involved in an emergency
operation in an atmosphere that is immediately dangerous to
life or health (IDLH), potentially IDLH, or unknown;

(i1) Provide SCBA to fire response employees perform-
ing emergency operations during hazardous chemical emer-
gencies that will expose them to known hazardous chemicals
in vapor form or to unknown chemicals;

(iii) Provide fire response employees who perform or
support emergency operations that will expose them to haz-
ardous chemicals in liquid form either:

(A) SCBA; or

(B) Respiratory protective devices certified by the
National Institute for Occupational Safety and Health
(NIOSH) under 42 CFR Part 84 as suitable for the specific
chemical environment;

(iv) Ensure that additional outside air supplies used in
conjunction with SCBA result in positive pressure systems
that are certified by NIOSH under 42 CFR Part 84;

(v) Provide only SCBA that meet the requirements of
NFPA 1981-1997 Standard on Open-Circuit Self-Contained
Breathing Apparatus for the Fire Service (incorporated by
reference, see WAC 296-304-01003); and

(vi) Ensure that the respiratory protection program and
all respiratory protection equipment comply with chapter
296-842 WAC, Respiratory protection.

(d) Interior structural firefighting operations. The
employer must:

(1) Supply at no cost to all fire response employees
exposed to the hazards of shipyard fire response, a helmet,
gloves, footwear, and protective hoods, and either a protec-
tive coat and trousers or a protective coverall; and

(1) Ensure that this equipment meets the applicable rec-
ommendations in NFPA 1971-2000 Standard on Protective
Ensemble for Structural Fire Fighting (incorporated by refer-
ence, see WAC 296-304-01003).

(e) Proximity fire fighting operations. The employer
must provide, at no cost, to all fire response employees who
are exposed to the hazards of proximity fire fighting, appro-
priate protective proximity clothing that meets the applicable
recommendations in NFPA 1976-2000 Standard on Protec-
tive Ensemble for Proximity Fire Fighting (incorporated by
reference, see WAC 296-304-01003).
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(f) Personal alert safety system (PASS) devices. The
employer must:

(i) Provide each fire response employee involved in fire
fighting operations with a PASS device; and

(i1) Ensure that each PASS device meets the recommen-
dations in NFPA 1982-1998 Standard on Personal Alert
Safety Systems (PASS) (incorporated by reference, see WAC
296-304-01003).

(g) Life safety ropes, body harnesses, and hardware.
The employer must ensure that:

(i) All life safety ropes, body harnesses, and hardware
used by fire response employees for emergency operations
meet the applicable recommendations in NFPA 1983-2001,
Standard on Fire Service Life Safety Rope and System Com-
ponents (incorporated by reference, see WAC 296-304-
01003);

(i1) Fire response employees use only Class I body har-
nesses to attach to ladders and aerial devices; and

(iii) Fire response employees use only Class II and Class
III body harnesses for fall arrest and rappelling operations.

(6) Equipment maintenance.

(a) Personal protective equipment. The employer
must inspect and maintain personal protective equipment
used to protect fire response employees to ensure that it pro-
vides the intended protection.

(b) Fire response equipment. The employer must:

(1) Keep fire response equipment in a state of readiness;

(i1) Standardize all fire hose coupling and connection
threads throughout the facility and on vessels and vessel sec-
tions by providing the same type of hose coupling and con-
nection threads for hoses of the same or similar diameter; and

(iii) Ensure that either all fire hoses and coupling con-
nection threads are the same within a facility or vessel or ves-
sel section as those used by the outside fire response organi-
zation, or supply suitable adapter couplings if such an organi-
zation is expected to use the fire response equipment within a
facility or vessel or vessel section.

NEW SECTION

WAC 296-304-01015 Hazards of fixed extinguishing
systems on board vessels and vessel sections. (1) Employer
responsibilities. The employer must comply with the provi-
sions of this section whenever employees are exposed to
fixed extinguishing systems that could create a dangerous
atmosphere when activated in vessels and vessel sections,
regardless of geographic location.

(2) Requirements for automatic and manual systems.
Before any work is done in a space equipped with fixed extin-
guishing systems, the employer must either:

(a) Physically isolate the systems or use other positive
means to prevent the systems' discharge; or

(b) Ensure employees are trained to recognize:

(i) Systems' discharge and evacuation alarms and the
appropriate escape routes; and

(i) Hazards associated with the extinguishing systems
and agents including the dangers of disturbing system com-
ponents and equipment such as piping, cables, linkages,
detection devices, activation devices, and alarm devices.
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(3) Sea and dock trials. During trials, the employer
must ensure that all systems shall remain operational.

(4) Doors and hatches. The employer must:

(a) Take protective measures to ensure that all doors,
hatches, scuttles, and other exit openings remain working and
accessible for escape in the event the systems are activated,;
and

(b) Ensure that all inward opening doors, hatches, scut-
tles, and other potential barriers to safe exit are removed,
locked open, braced, or otherwise secured so that they remain
open and accessible for escape if the systems' activation
could result in a positive pressure in the protected spaces suf-
ficient to impede escape.

(5) Testing the system.

(a) When testing a fixed extinguishing system involves a
total discharge of extinguishing medium into a space, the
employer must evacuate all employees from the space and
assure that no employees remain in the space during the dis-
charge. The employer must retest the atmosphere in accor-
dance with WAC 296-304-02003 to ensure that the oxygen
levels are safe for employees to enter.

(b) When testing a fixed extinguishing system does not
involve a total discharge of the system's extinguishing
medium, the employer must make sure that the system's
extinguishing medium is physically isolated and that all
employees not directly involved in the testing are evacuated
from the protected space.

(6) Conducting system maintenance. Before conduct-
ing maintenance on a fixed extinguishing system, the
employer must ensure that the system is physically isolated.

(7) Using fixed manual extinguishing systems for fire
protection. If fixed manual extinguishing systems are used
to provide fire protection for spaces in which the employees
are working, the employer must ensure that:

(a) Only authorized employees are allowed to activate
the system;

(b) Authorized employees are trained to operate and acti-
vate the systems; and

(c) All employees are evacuated from the protected
spaces, and accounted for, before the fixed manual extin-
guishing system is activated.

NEW SECTION

WAC 296-304-01017 Land-side fire protection sys-
tems. (1) Employer responsibilities. The employer must
ensure all fixed and portable fire protection systems needed
to meet WISHA standards for employee safety or employee
protection from fire hazards in land-side facilities, including,
but not limited to, buildings, structures, and equipment, meet
the requirements of this section.

(2) Portable fire extinguishers and hose systems.

(a) The employer must select, install, inspect, maintain,
and test all portable fire extinguishers according to NFPA 10-
1998 Standard for Portable Fire Extinguishers (incorporated
by reference, see WAC 296-304-01003).

(b) The employer is permitted to use Class II or Class II1
hose systems, in accordance with NFPA 10-1998, as portable
fire extinguishers if the employer selects, installs, inspects,
maintains, and tests those systems according to the specific
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recommendations in NFPA 14-2000 Standard for the Instal-
lation of Standpipe, Private Hydrant, and Hose Systems
(incorporated by reference, see WAC 296-304-01003).

(3) General requirements for fixed extinguishing sys-
tems. The employer must:

(a) Ensure that any fixed extinguishing system compo-
nent or extinguishing agent is approved by an OSHA nation-
ally recognized testing laboratory for use on the specific haz-
ards the employer expects it to control or extinguish;

(b) Notify employees and take the necessary precautions
to ensure employees are safe from fire if for any reason a fire
extinguishing system stops working, until the system is
working again;

(c) Ensure all repairs to fire extinguishing systems and
equipment are done by a qualified technician or mechanic;

(d) Provide and ensure employees use proper personal
protective equipment when entering discharge areas in which
the atmosphere remains hazardous to employee safety or
health, or provide safeguards to prevent employees from
entering those areas. See WAC 296-304-02003 for addi-
tional requirements applicable to safe entry into spaces con-
taining dangerous atmospheres;

(e) Post hazard warning or caution signs at both the
entrance to and inside of areas protected by fixed extinguish-
ing systems that use extinguishing agents in concentrations
known to be hazardous to employee safety or health; and

(f) Select, install, inspect, maintain, and test all auto-
matic fire detection systems and emergency alarms according
to NFPA 72-1999 National Fire Alarm Code (incorporated
by reference, see WAC 296-304-01003).

(4) Fixed extinguishing systems. The employer must
select, install, maintain, inspect, and test all fixed systems
required by WISHA as follows:

(a) Standpipe and hose systems according to NFPA 14-
2000 Standard for the Installation of Standpipe, Private
Hydrant, and Hose Systems (incorporated by reference, see
WAC 296-304-01003);

(b) Automatic sprinkler systems according to NFPA 25-
2002 Standard for the Inspection, Testing, and Maintenance
of Water-based Fire Protection Systems, and either NFPA
13-1999 Standard for the Installation of Sprinkler Systems or
NFPA 750-2000 Standard on Water Mist Fire Protection Sys-
tems (incorporated by reference, see WAC 296-304-01003);

(¢) Fixed extinguishing systems that use water or foam
as the extinguishing agent according to NFPA 15-2001 Stan-
dard for Water Spray Fixed Systems for Fire Protection;
NFPA 11-1998 Standard for Low-Expansion Foam; and
NFPA 11A-1999 Standard for Medium- and High-Expansion
Foam Systems (incorporated by reference, see WAC 296-
304-01003);

(d) Fixed extinguishing systems using dry chemical as
the extinguishing agent according to NFPA 17-2002 Stan-
dard for Dry Chemical Extinguishing Systems (incorporated
by reference, see WAC 296-304-01003); and

(e) Fixed extinguishing systems using gas as the extin-
guishing agent according to NFPA 12-2000 Standard on Car-
bon Dioxide Extinguishing Systems; NFPA 12A-1997 Stan-
dard on Halon 1301 Fire Extinguishing Systems; and NFPA
2001-2000 Standard on Clean Agent Fire Extinguishing Sys-
tems (incorporated by reference, see WAC 296-304-01003).
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NEW SECTION

WAC 296-304-01019 Training. (1) The employer must
train employees in the applicable requirements of this sec-
tion:

(a) By March 1, 2006, for employees currently working;

(b) Upon initial assignment for new employees; and

(c) When necessary to maintain proficiency for employ-
ees previously trained.

(2) Employee training. The employer must ensure that
all employees are trained on:

(a) The emergency alarm signals, including system dis-
charge alarms and employee evacuation alarms; and

(b) The primary and secondary evacuation routes that
employees must use in the event of a fire in the workplace.
While all vessels and vessel sections must have a primary
evacuation route, a secondary evacuation route is not
required when impracticable.

(3) Additional training requirements for employees
expected to fight incipient stage fires. The employer must
ensure that employees expected to fight incipient stage fires
are trained on the following:

(a) The general principles of using fire extinguishers or
hose lines, the hazards involved with incipient fire fighting,
and the procedures used to reduce these hazards;

(b) The hazards associated with fixed and portable fire
protection systems that employees may use or to which they
may be exposed during discharge of those systems; and

(c) The activation and operation of fixed and portable
fire protection systems that the employer expects employees
to use in the workplace.

(4) Additional training requirements for shipyard
employees designated for fire response. The employer
must:

(a) Have a written training policy stating that fire
response employees must be trained and capable of carrying
out their duties and responsibilities at all times;

(b) Keep written standard operating procedures that
address anticipated emergency operations and update these
procedures as necessary;

(c) Review fire response employee training programs
and hands-on sessions before they are used in fire response
training to make sure that fire response employees are pro-
tected from hazards associated with fire response training;

(d) Provide training for fire response employees that
ensures they are capable of carrying out their duties and
responsibilities under the employer's standard operating pro-
cedures;

(e) Train new fire response employees before they
engage in emergency operations;

(f) At least quarterly, provide training on the written
operating procedures to fire response employees who are
expected to fight fires;

(g) Use qualified instructors to conduct the training;

(h) Conduct any training that involves live fire response
exercises in accordance with NFPA 1403-2002 Standard on
Live Fire Training Evolutions (incorporated by reference, see
WAC 296-304-01003);

(i) Conduct semiannual drills according to the
employer's written procedures for fire response employees
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that cover site-specific operations, occupancies, buildings,
vessels and vessel sections, and fire-related hazards; and

(j) Prohibit the use of smoke generating devices that cre-
ate a dangerous atmosphere in training exercises.

(5) Additional training requirements for fire watch
duty.

(a) The employer must ensure that each fire watch is
trained by an instructor with adequate fire watch knowledge
and experience to cover the items as follows:

(i) Before being assigned to fire watch duty;

(i1) Whenever there is a change in operations that pre-
sents a new or different hazard;

(iii) Whenever the employer has reason to believe that
the fire watch's knowledge, skills, or understanding of the
training previously provided is inadequate; and

(iv) Annually.

(b) The employer must ensure that each employee who
stands fire watch duty is trained in:

(1) The basics of fire behavior, the different classes of
fire and of extinguishing agents, the stages of fire, and meth-
ods for extinguishing fires;

(i1) Extinguishing live fire scenarios whenever allowed
by local and federal law;

(iii) The recognition of the adverse health effects that
may be caused by exposure to fire;

(iv) The physical characteristics of the hot work area;

(v) The hazards associated with fire watch duties;

(vi) The personal protective equipment (PPE) needed to
perform fire watch duties safely;

(vii) The use of PPE;

(viii) The selection and use of any fire extinguishers and
fire hoses likely to be used by a fire watch in the work area;

(ix) The location and use of barriers;

(x) The means of communication designated by the
employer for fire watches;

(xi) When and how to start fire alarm procedures; and

(xii) The employer's evacuation plan.

(c) The employer must ensure that each fire watch is
trained to alert others to exit the space whenever:

(1) The fire watch perceives an unsafe condition;

(ii) The fire watch perceives that a worker performing
hot work is in danger;

(iii) The employer or a representative of the employer
orders an evacuation; or

(iv) An evacuation signal, such as an alarm, is activated.

(6) Records. The employer must keep records that dem-
onstrate that employees have been trained as required by sub-
sections (1) through (5) of this section.

(a) The employer must ensure that the records include
the employee's name; the trainer's name; the type of training;
and the date(s) on which the training took place.

(b) The employer must keep each training record for one
year from the time it was made or until it is replaced with a
new training record, whichever is shorter, and make it avail-
able for inspection and copying by WISHA on request.

NEW SECTION

WAC 296-304-01021 Competent person. (1) Applica-
tion. This section applies to shipyard employment.
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(2) Designation.

(a) One or more competent persons shall be designated
by the employer in accordance with the applicable require-
ments of this section, unless the requirements of WAC 296-
304-020 through 296-304-02011, WAC 296-304-030
through 296-304-03009, WAC 296-304-040 through 296-
304-04013, and WAC 296-304-080 through 296-304-08011,
are always carried out by a marine chemist.

Exception: The employer may designate any person who meets

the applicable portions of the criteria set forth in sub-
section (3) of this section as a competent person who
is limited to performing testing to the following situa-
tions:

(1) Repair work on small craft in boat yards where
only combustible gas indicator tests are required for
fuel tank leaks or when using flammable paints below
decks;

(ii) Building of wooden vessels where only knowl-
edge of the precautions to be taken when using flam-
mable paints is required;

(iii) The breaking of vessels where there is no fuel oil
or other flammable hazard; and

(iv) Tests and inspections performed to comply with
WAC 296-304-03007 (2)(h) and 296-304-03009
(De).

(b) The employer shall maintain either a roster of desig-
nated competent persons or a statement that a marine chemist
will perform the tests or inspections which require a compe-
tent person.

(c) The employer shall make the roster of designated per-
sons or the statement available to employees, the employee's
representative, or the director upon request.

(d) The roster shall contain, as a minimum, the follow-
ing:

(1) The employer's name;

(i1) The designated competent person's name(s); and

(iii) The date the employee was trained as a competent
person.

(3) Criteria. The employer shall ensure that each desig-
nated competent person has the following skills and knowl-
edge:

(a) Ability to understand and carry out written or oral
information or instructions left by marine chemists, Coast
Guard-authorized persons and certified industrial hygienists;

(b) Knowledge of WAC 296-304-020 through 296-304-
02011, WAC 296-304-030 through 296-304-03009, WAC
296-304-040 through 296-304-04013, and WAC 296-304-
080 through 296-304-08011;

(c) Knowledge of the structure, location, and designation
of spaces where work is done;

(d) Ability to calibrate and use testing equipment includ-
ing, but not limited to, oxygen indicators, combustible gas
indicators, carbon monoxide indicators, and carbon dioxide
indicators, and to interpret accurately the test results of that
equipment;

(e) Ability to perform all required tests and inspections
which are or may be performed by a competent person as set
forth in WAC 296-304-020 through 296-304-02011, WAC
296-304-030 through 296-304-03009, WAC 296-304-040
through 296-304-04013, and WAC 296-304-080 through
296-304-08011;
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(f) Ability to inspect, test, and evaluate spaces to deter-
mine the need for further testing by a marine chemist or a cer-
tified industrial hygienist; and

(g) Ability to maintain records required by this section.

(4) Recordkeeping.

(a) When tests and inspections are performed by a com-
petent person, marine chemist, or certified industrial hygien-
ist as required by any provisions of WAC 296-304-020
through 296-304-02011, WAC 296-304-030 through 296-
304-03009, WAC 296-304-040 through 296-304-04013, or
WAC 296-304-080 through 296-304-08011, the employer
shall ensure that the person performing the test and inspec-
tion records the location, time, date, location of inspected
spaces, and the operations performed, as well as the test
results and any instructions.

(b) The employer shall ensure that the records are posted
in the immediate vicinity of the affected operations while
work in the spaces is in progress. The records shall be kept
on file for a period of at least three months from the comple-
tion date of the specific job for which they were generated.

(¢) The employer shall ensure that the records are avail-
able for inspection by the director, and employees and their
representatives.

WSR 05-19-091
PERMANENT RULES
BOARD OF TAX APPEALS
[Filed September 20, 2005, 1:18 p.m., effective October 21, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Chapter 456-09 WAC sets forth the rules of
practice and procedure before the Board of Tax Appeals. The
chapter was extensively revised under WSR 05-13-141.
Under those revisions, two [three] sections of the chapter that
are superceded by new sections were not repealed. The pur-
pose of this rule making is to repeal those two [three] sec-
tions.

Citation of Existing Rules Affected by this Order:
Repealing WAC 456-09-150, 456-09-360, and 456-09-630.

Statutory Authority for Adoption: RCW 82.03.170.

Adopted under notice filed as WSR 05-15-123 on July
18, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 3.
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Date Adopted: September 20, 2005.
Anne Solwick
Executive Director

WSR 05-19-103
PERMANENT RULES
STATE BOARD OF EDUCATION
[Filed September 20, 2005, 1:49 p.m., effective October 21, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: WAC 180-85-034, to adopt a new section of
WAC that addresses the manner in which educators may use
continuing education credit hours (clock hours) earned
through a professional growth plan to maintain the continu-
ing certificate or renew the professional certificate.

Citation of Existing Rules Affected by this Order: New
section WAC 180-85-034.

Statutory Authority for Adoption: RCW 28A.410.010.

Adopted under notice filed as WSR 05-08-044 on March
30, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 1, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: August 26, 2005.

Larry Davis
Executive Director

NEW SECTION

WAC 180-85-034 Continuing education credit
hour—Definition—Professional development system—
Professional growth plan. (1) Beginning September 1,
2005, in order to initiate a process that leads to a perfor-
mance-based continuing education system, districts and
approved private schools may offer educators the opportunity
through use of a professional growth plan to earn not more
than sixty continuing education credit hours over a period of
two school years, in addition to hours earned through WAC
180-85-025 (1) through (4). Districts/private schools elect-
ing to participate must verify as a prerequisite that the follow-
ing minimum elements of a professional development system
are in place:

(a) A professional development system plan describing
the use of professional growth plans for continuing education
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purposes and the accompanying support structure which will
be made available to participants shall:

(1) Be approved by the board of directors of the local
school district or approved private school.

(i1) In the case of a public school district, be accompa-
nied by a letter of support from the applicable local educa-
tional association.

(iii) Include the establishment of a professional develop-
ment committee consisting of, at a minimum, an educator and
administrator representing the building level and a represen-
tative of the district or approved private school. This profes-
sional development committee is formed to review and
approve professional growth plans, and verify continuing
education credit hours to be awarded.

(b) A template of an individual professional growth plan,
showing how the process described in subsection (3) of this
section will be documented, as well as how the plan is tai-
lored to the individual's professional growth needs and
aligned with district improvement plans, school improvement
plans under WAC 180-16-220, or both.

(2) The district/private school professional development
system must be approved by the superintendent of public
instruction. Districts shall respond to requests for informa-
tion from the superintendent of public instruction, for evalu-
ation purposes.

(3) The office of superintendent of public instruction
shall publish guidelines on its website as part of the state pro-
fessional development planning guide to assist districts/pri-
vate schools with compliance and implementation. Such
guidelines shall include the following minimum essential ele-
ments:

(a) An assessment of the needs of each participating edu-
cator, including a written reflective analysis.

(b) Preparation of a written individual professional
growth plan, with input from the educator's supervisor, that is
approved by the professional development committee.

(c) Activities to both implement the plan and gather evi-
dence of its completion.

(d) Verification of completion, including review of evi-
dence and determination, in the professional judgment of the
professional development committee, of how many continu-
ing education credit hours are to be awarded.

(4) In making its determination, the professional devel-
opment committee shall not count continuing education
credit hours that can be awarded pursuant to WAC 180-85-
025 (1) through (4).

(a) If documentation/evidence presented is determined to
be incomplete or insufficient, the professional development
committee shall provide feedback to the educator on the doc-
umentation/evidence presented, citing reasons for the deci-
sion.

(b) An educator may submit for review by the profes-
sional development committee additional documentation and
evidence submitted in response to feedback received under
(a) of this subsection.

(5) Individuals electing to use professional growth plan-
ning for purposes of earning continuing education credit
hours may choose to integrate such professional growth plan-
ning with that called for in the professional growth option for
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evaluation established in accordance with RCW 28A.405.-
100(5), but they may not be required to do so.

(6) After the first three years of implementation, the
superintendent of public instruction will review this option
and will provide a report with recommendations, as neces-
sary, to the professional educator standards board.

WSR 05-19-104
PERMANENT RULES
STATE BOARD OF EDUCATION
[Filed September 20, 2005, 1:50 p.m., effective October 21, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The purpose of the amendments to these rules
is to provide technical editing to clarify the manner in which
continuing education credit hours (clock hours) can be used
for certification purposes.

Citation of Existing Rules Affected by this Order:
Amending WAC 180-85-025, 180-85-033, and 180-85-075.

Statutory Authority for Adoption: RCW 28A.410.010.

Adopted under notice filed as WSR 05-08-047, 05-08-
046, and 05-08-045 on March 30, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 1, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: August 26, 2005.

Larry Davis
Executive Director

AMENDATORY SECTION (Amending WSR 04-20-094,
filed 10/5/04, effective 11/5/04)

WAC 180-85-025 Continuing education—Definition.
As used in this chapter, the term "continuing education" shall
mean:

(1) All college and/or university credit, normally 100
level or higher, awarded by a regionally accredited institution
of higher education, pursuant to WAC ((380-78-6+0)) 180-
78A-010(6).

(2) All continuing education credit hours awarded by a
vocational-technical college pursuant to WAC 180-85-
030(3) and all continuing education credit hours awarded in
conformance with the in-service education procedures and
standards specified in this chapter by an approved in-service
education agency.
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(3) All continuing education credit hours awarded
through a business, industry, or government internship that
meets the requirements of chapter 180-83 WAC, Internships.

(4) All continuing education credit hours awarded in
conformance with WAC 180-85-033 and 180-85-034.

AMENDATORY SECTION (Amending WSR 04-20-094,
filed 10/5/04, effective 11/5/04)

WAC 180-85-033 Continuing education credit
hour—Definition—Professional growth team consulta-
tion and collaboration—School accreditation site visit
team participation—National Board for Professional
Teaching Standards assessment—Supervisors. (1) Not-
withstanding any provisions of this chapter to the contrary,
for consultation and collaboration as a member of an
approved professional growth team, as defined by WAC 180-
78A-010 and 180-78A-505, members of a professional
growth team, excluding the candidate, shall receive the
equivalent of ten continuing education credit hours. The team
member may not receive more than the equivalent of twenty
continuing education credit hours, as defined by this section,
during a calendar year period.

(2) A person holding a valid educational certificate pur-
suant to RCW 28A.410.010 shall receive the equivalent of
ten continuing education credit hours for serving on a school
accreditation site visit team. The person may not receive
more than the equivalent of twenty continuing education
credit hours during a calendar year period.

(3)(a) Notwithstanding any provisions of this chapter to
the contrary, individuals officially designated as a supervisor
by a college/university, school district, educational service
district, an approved private school, a state agency providing
educational services to students or the superintendent of pub-
lic instruction, a person holding a valid educational certificate
pursuant to RCW 28A.410.010 shall receive the equivalent of
ten continuing education credit hours for service as a supervi-
sor. The person may not receive more than the equivalent of
twenty continuing education credit hours during a calendar
year period.

(b) The term "supervisor" shall mean individuals offi-
cially designated as a supervisor by a college/university,
school district, educational service district, an approved pri-
vate school, a state agency providing educational services to
students, or the office of superintendent of public instruction
for supervising the training of teacher interns, administrative
interns, educational staff associate interns, and paraprofes-
sionals.

(4) A person holding a valid educational certificate pur-
suant to RCW 28A.410.010 shall receive the equivalent of
forty-five continuing education credit hours for completion
of an assessment process as part of the National Board for
Professional Teaching Standards certificate application.
Upon achieving National Board certification, the individual
shall receive the equivalent of an additional forty-five con-
tinuing education credit hours for a total of ninety continuing
education credit hours per National Board certificate.

(5) Notwithstanding any provisions of this chapter to the

contrary, for designing and completing a professional growth
plan under the provisions of WAC 180-85-034, participants
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shall receive the equivalent of no more than sixty continuing
education credit hours over a period of two school years, as

defined by this chapter.

AMENDATORY SECTION (Amending WSR 02-14-112,
filed 7/2/02, effective 8/2/02)

WAC 180-85-075 Continuing education require-
ment. Continuing education requirements are as follows:

(1) Each holder of a continuing ((et-a-standard)) certifi-
cate affected by this chapter shall be required to complete
during a five-year period one hundred fifty continuing educa-
tion credit hours, as defined in WAC 180-85-025 and 180-85-
030, prior to ((his-erherfirst)) the lapse date of the first issue
of the continuing certificate and during each five-year period
between subsequent lapse dates as calculated in WAC 180-
85-100.

(2) Provided, That each holder of a continuing or a stan-
dard certificate affected by this chapter may present a copy of
a valid certificate issued by the National Board for Profes-
sional Teaching Standards in lieu of the completion of the
continuing education credit hours required by this chapter.

WSR 05-19-105
PERMANENT RULES
STATE BOARD OF EDUCATION
[Filed September 20, 2005, 1:51 p.m., effective October 21, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: These are technical edits to this section of the
WAC.

Citation of Existing Rules Affected by this Order:
Amending WAC 180-51-050.

Statutory Authority for Adoption:
RCW.

Adopted under notice filed as WSR 05-15-055 on July
12, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 1, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: August 26, 2005.

Chapter 28A.230

Larry Davis
Executive Director
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AMENDATORY SECTION (Amending WSR 04-20-093,
filed 10/5/04, effective 11/5/04)

WAC 180-51-050 High school credit—Definition. As
used in this chapter the term "high school credit" shall mean:

(1) Grades nine through twelve or the equivalent of a
four-year high school program, and grades seven and eight
under the provisions of RCW 28A.230.090 (4) and (5):

(a) One hundred fifty hours of planned instructional
activities approved by the district; or

(b) Satisfactory demonstration by a student of clearly
identified competencies established pursuant to a process
defined in written district policy. Districts are strongly
advised to confirm with the higher education coordinating
board that the award of competency-based high school credit
meets the minimum college core admissions standards set by
the higher education coordinating board for admission into a
public, baccalaureate institution.

(2) College and university course work. At the college or
university level, five quarter or three semester hours shall
equal 1.0 high school credit: Provided, That for the purpose
of this subsection, "college and university course work"
means course work that generally is designated 100 level or
above by the college or university.

(3) Community/technical college high school comple-
tion program - Diploma awarded by community/technical
colleges. Five quarter or three semester hours of commu-
nity/technical college high school completion course work
shall equal 1.0 high school credit: Provided, That for pur-
poses of awarding equivalency credit under this subsection,
college and university high school completion course work
includes course work that is designated below the 100 level
by the college and the course work is developmental educa-
tion at grade levels nine through twelve or the equivalent of a
four-year high school program. (See also WAC 180-51-053)

(4) Community/technical college high school comple-
tion program - Diploma awarded by school district. A mini-
mum of .5 and a maximum of 1.0 high school credit may be
awarded for every five quarter or three semester hours of
community/technical college high school completion course
work: Provided, That for purposes of awarding equivalency
credit under this subsection, college and university high
school completion course work includes course work that is
designated below the 100 level by the college and the course
work is developmental education at grade levels nine through
twelve or the equivalent of a four-year high school program.
(See also WAC 180-51-053)

(5) Each high school district board of directors shall
adopt a written policy for determining the awarding of equiv-
alency credit authorized under subsection (4) of this section.
The policy shall apply uniformly to all high schools in the
district.

(6) Each high school district board of directors shall
adopt a written policy regarding the recognition and accep-
tance of earned credits. The policy shall apply to all high
schools in the district. The policy may include reliance on the
professional judgment of the building principal or designee in
determining whether or not a credit meets the district's stan-
dards for recognition and acceptance of a credit. The policy
shall include an appeal procedure to the district if it includes
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reliance on the professional judgment of the building princi-
pal or designee.

(7) A student must first obtain a written release from
their school district to enroll in a high school completion pro-
gram under subsection (3) of this section if the student has
not reached age eighteen or whose class has not graduated.

(8) The state board of education shall notify the state
board for community and technical colleges and the higher
education coordinating board of any school or school district
that awards high school credit as authorized under subsection
(1)(b) of this section.
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PERMANENT RULES
STATE BOARD OF EDUCATION
[Filed September 20, 2005, 1:52 p.m., effective October 21, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This change replaces "not take" with "no
score" on the transcript when the WASL is not taken by the
student.

Citation of Existing Rules Affected by this Order:
Amending WAC 180-57-070.

Statutory Authority for Adoption: RCW 28A.305.220.

Adopted under notice filed as WSR 05-15-056 on July
12, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 1, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: August 26, 2005.

Larry Davis
Executive Director

AMENDATORY SECTION (Amending WSR 04-22-059,
filed 10/29/04, effective 11/29/04)

WAC 180-57-070 Mandatory high school transcript
contents—Items—Timelines. (1)(a) The standardized high
school transcript shall contain only the information listed in
subsection (2) of this section in order to meet the statutory
requirements under RCW 28A.305.220 for a statewide stan-
dardized transcript.

(b) Any other information the district or school may
desire to include may be stapled to the transcript or otherwise
provided with the transcript. Information that is not listed
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below shall not be included on the state standardized tran-
script:

(2)(a) Authorized and required transcript information
effective now:

(1) The student's legal name (last name, first name, and
middle name(s) or middle initial(s)), and other or former
names used;

(i1) The name(s) of parent(s) or guardian(s);

(iii) The student's birthdate (mm/dd/yyyy);

(iv) The student's school district identification number
(if applicable);

(v) The school name, address, phone number, and name
of the school district issuing the transcript;

(vi) A list of previous schools attended where credit was
attempted (school name, city, state, and month and year of
entrance and exit);

(vii) The student's academic history for all high school
level courses attempted, including courses taken under RCW
28A.230.090(4) and including those courses where a student
has withdrawn, and listed by report period for the grade level
(month and year), course code and description, marks/grades
earned as defined in WAC 180-57-050 (a mark/grade of "W"
will be used to indicate a withdrawal from a course), credits
attempted and earned as defined in WAC 180-57-040, grade
point average as defined in WAC 180-57-055, and a report
period and cumulative summary of the student's high school
level academic history.

(viii) Credits attempted for courses taken more than once
to improve a grade/mark may count only once toward the
number of credits required for graduation, except that credits
attempted for courses taken more than once to improve a
grade may count toward the number of credits required for
graduation on the condition that the letter grades earned for
all attempts are included in the calculation of the student's
grade point average. For the purpose of this subsection, dis-
tricts and schools shall not convert letter grades to
grades/marks not used in the grade point average calculation.

(b) Authorized and required additional transcript infor-
mation effective beginning with the graduating class of 2006:

(1) The following courses, for which college credit can be
earned, shall be designated on the transcript with the designa-
tion coding indicated. Courses completed and credits earned
through running start shall be noted with an "R" designation.
Courses completed and credits earned through advanced
placement shall be noted with an "A" designation. Courses
completed and credits earned through college in the high
school shall be noted with a "C" designation. Courses com-
pleted and credits earned through an international baccalaure-
ate program shall be noted with an "I" designation. Courses
completed which earn college credit through techprep and/or
the corresponding credits or certification earned shall be
noted with a "T" designation. Courses that meet or satisfy
higher education coordinating board core course require-
ments shall be noted with a "B" designation. Courses com-
pleted and credits earned through an honors option shall be
noted with an "H" designation;

(i1)(A) Notation of the student's actual highest scale
score and level achieved for each content area on the Wash-
ington assessment of student learning (noting month and
year);
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(B) Notation ((that)) of "no score" if the Washington
assessment of student learning was not taken ((ifthe-Wash-
' i )

(C) Notation of the student's actual highest level
achieved on the Washington alternate assessment system
(WAAS) that has been taken by a student eligible to take the
WAAS (noting month and year);

(¢) Authorized and required additional transcript infor-
mation effective beginning with the graduating class of 2008:

(1) Notation that the high school and beyond plan gradu-
ation requirement was met (noting month and year) or not
met by the student;

(i1) Notation that the culminating project graduation
requirement was met (noting month and year) or not met by
the student; and

(iii) Notation that the certificate of academic achieve-
ment graduation requirement was met (noting month and
year) or not met by the student in one of the following ways:

(A) Based on the student's actual highest scale score and
level achieved for each content area of the Washington
assessment of student learning.

A "scholar designation" shall be noted on the transcript
when a student achieves level four on each content area on
the Washington assessment of student learning on the first
attempt at taking each content area assessment.

(B) Based in whole or in part on the student's results on
an alternative assessment approved by the legislature under
section 101(7), chapter 19, Laws of 2004, including the stu-
dent's actual highest earned performance rating on the alter-
nate assessment (noting month and year);

(C) Notation that the certificate of individual achieve-
ment graduation requirement was met (noting month and
year) or not met by the student based on the student's results
on an assessment of the objectives in the student's individual
education plan using the Washington alternate assessment
system (WAAS).

(3) Each issuance of the transcript shall include a report
date (mm/dd/yyyy), graduation date (noting month and year),
end of transcript record (signifying no more authorized data),
office of superintendent of public instruction (OSPI) tran-
script form version number, and page number ('x' of 'y").

(4) The signature of the authorized school official (name,
title, and date) and seal of the district, if available. The signa-
ture of the authorized school official may be affixed electron-
ically, subject to a written district policy that addresses signa-
ture security and assures that the authorized school official
acknowledges, in writing, that affixing their signature elec-
tronically to the transcript is a legal and binding action.

WSR 05-19-107
PERMANENT RULES
STATE BOARD OF EDUCATION
[Filed September 20, 2005, 1:54 p.m., effective October 21, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Chapter 180-20 WAC, School bus driver qual-
ifications, changes consist of restructuring of current lan-
guage to create a logical flow. The time period for disquali-
fying offenses has been modified to alignment with standards
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for school district certificated personnel. The authorization
process has been modified to align with the current school
bus driver online authorization process.

Citation of Existing Rules Affected by this Order:
Amending chapter 180-20 WAC.

Statutory Authority for Adoption: RCW 28A.160.210.

Adopted under notice filed as WSR 05-15-057 on
August 26 [July 12], 2005.

Changes Other than Editing from Proposed to Adopted
Version: The intent of the change in WAC 180-20-103,
which is substantially different from what was filed, is for
school bus drivers to have the same consequences as certifi-
cated school staff. The language was inadvertently not filed
with the code reviser at the time of the CR-102 filing.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 3, Amended 7, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 3,
Amended 7, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 3, Amended 7, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: August 26, 2005.

Larry Davis
Executive Director

AMENDATORY SECTION (Amending WSR 04-08-055,
filed 4/2/04, effective 5/3/04)

WAC 180-20-009 Definitions. The definitions in this
section apply throughout this chapter unless the context
clearly requires otherwise:

(1) "School bus driver" means a person, who is
employed by a school district including contracted drivers
under WAC 180-20-031 (1) and (2) and as part of that
employment or contract, operates a school bus as defined in
WAC 392-143-010, ((as-weH-as)) or other motor vehicles for
the regularly scheduled transportation of students between
home and school((;-and-ferschoolrelated-activitiesonrou-
tinely-seheduled-rentes)). School buses shall be operated by
authorized school bus drivers when transporting students. An
authorized school bus driver may also transport students on
field trips and other school related activities.

(2) "A school bus driver's authorization" means an
authorization issued by the superintendent of public instruc-
tion indicating that the person has met state board of educa-
tion requirements to operate a school bus or other motor vehi-
cle for the purpose of transporting students to and from
school routinely on scheduled routes and/or school activities.
A school bus driver must be authorized prior to transporting
students and such authorization shall continue in effect as
long as the person continues to meet the requirements of this
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chapter. A school bus driver authorization is not valid if sus-
pended, revoked or lapsed.

(3) "School bus driver instructor's authorization" means
an authorization issued by the superintendent of public
instruction to a person successfully completing the superin-
tendent of public instruction approved school bus driver
instructor course. This authorization qualifies a person to
train and verify the training of school bus drivers. This autho-
rization shall lapse unless the holder successfully completes
an annual school bus driver instructor's in-service course.

(4) "School bus driver training course" means a course
established by the superintendent of public instruction and
taught by an authorized school bus driver instructor. This
course shall be successfully completed by all applicants for a
((eentinuing)) school bus driver's authorization.

(5) "School bus driver annual in-service training course"
means an annual course taught by an authorized school bus
driver instructor. The content and minimum time require-
ments of such course shall be annually determined by the
superintendent of public instruction and shall be required to
be completed ((by-the-end-of the-sehoel-year)) no earlier than
August 1st and no later than November 1st by all authorized
school bus drivers.

(6) "School bus driver instructor's course" means a train-
ing program authorized by the superintendent of public
instruction to qualify a person as a school bus driver instruc-
tor.

(7) "School bus driver instructor's annual in-service
course" means an annual required course, the content of
which shall be determined by the superintendent of public
instruction. Successful completion of this course prevents
the instructor's authorization from lapsing.

(8) "Serious behavioral problem" includes, but is not
limited to, conduct which indicates unfitness to carry out the
responsibilities related to the occupation or job performance
of transporting children, such as: Dishonesty; immorality; or
misuse of alcohol, a controlled substance, or a prescription
drug; or furnishing alcohol or controlled substances to a
minor or student. It does not include the orderly exercise dur-
ing off-duty hours of any rights guaranteed under the law to
citizens generally, except where such conduct indicates a
safety risk for the transportation of students.

(9) "Medical examiner's certificate" means a written ver-

ification of passing a medical examination in accordance
with the standards established in 49 CFR 391.41 through

391.49, of the Federal Motor Carrier Safety Regulations.
School bus drivers must provide verification of passing a

medical examination at a minimum of every twenty-four
months. School bus drivers must continue to meet these

medical requirements during the time between examinations.
This requirement does not prevent a school district from

requesting a more frequent examination.

AMENDATORY SECTION (Amending WSR 04-08-053,
filed 4/2/04, effective 5/3/04)

WAC 180-20-021 Training and qualifications of
school bus driver instructors—Administration. It shall be
the responsibility of the superintendent of public instruction
to administer the program of training and qualifications of
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school bus driver instructors consistent with the provisions of plea-of suilty-er nelo-contendere-is-the basisfor the-convie-
this chapter. The superintendent of public instruction shall tien)nerundera-deferred-prosecutionunderchapter 10-05
determine the qualifications necessary for applicants for the REWwhere-the-conduet-or-alleged-conduetisrelated-te-the

school bus driver instructor course and qualifications neces- oceupation-of a-school bus-driverinclading butnotlimited-to
sary for continuation of the school bus driver instructor the-fellowing:

authorization. Each school bus driver instructor shall verify H-Anyvfelomyerimetrvoleinothe phystentneslectofw
annually that they continue to meet said qualifications. Inten- child-underchapter 9A-42 RCW-the physicalinjury-or-death
tional falsification of school bus driver training records shall of achild-underchapter 9A32-0r 9A36- RCW sexualexploi-
result in permanent ((disqualifieation)) revocation of the tation-of-a-child-under-chapter-9-68A-RCW:—sexual-offenses
school bus driver instructor authorization. In the case of underchapter OA- 44 REOW where aminor - thevietim—pro-
denial of authorization or disqualification, the superintendent moting-prostitution-of-a-minorunderchapter 9A88-RCW:
of public instruction shall provide an appeal process consis- thesale-orpurchase-of a-minorchild-under RCW-9A-64.030;

tent with the provisions of this chapter. or-violation-of similar taws-of anotherjurisdiction;
AMENDATORY SECTION (Amending WSR 05-08-014, transportation-of-any-controHed substance-or preseription
filed 3/28/05, effective 4/28/05) within-theast seven-years:Provided, Thatin-theease-of fel-

WAC 180-20-101 ((Minimum-qualifieations-of)) Ini-
tial requirements for school bus drivers. (1)) Every . . . A .
authorized school bus driver must meet ((and-continue—te tsuspendearor reveked” E E & CHIVIREAVARC
raeet)) the following ((minimum)) initial requirements: mﬁ%ﬁﬁwmm_‘m

((fa))) (1) Be at least twenty-one years of age. ’ ENOEHE g

(B Haveavahd-driver'sHeense-orcommeretal-driver's last three-years:
Lieenseasrequired-bylaw,issued-by-the-state-department-of ’
i e

£e))) (2) Have at least one year of experience as a driver
of a truck or commercial vehicle requiring a special endorse-
ment or, in the alternative, at least three years of experience
as a driver of a passenger vehicle.

(1) Hold o current and valid first-aid card or equivatent tho) Shatl-nothave beenfound in-any dependency action

)) (3) Submit to a criminal record check according to

chapter 28A.400 RCW which shows that no offenses have within-the-Jast-seven-years:

been committed which would be grounds for denial of an —Shall-net-haveintentionallyand knowinghytrans-
authorization. ported-publie-seheol studentswithinthe state-of Washington
((Qg)—ShﬂH—ﬂe{—haveﬂﬂtSfepﬁ‘sef&ed-?ﬁeemeea%ed—a—ma%e- withifrthe-previousfive years-with-an-expired-tapseds surren-
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£e))) (4) Satisfactorily complete a school bus driver train-
ing course and each year thereafter, satisfactorily complete a
school bus driver in-service training course.

(5) Meet all applicable continuing school bus driver

requirements in WAC 180-20-102.

NEW SECTION

WAC 180-20-102 Continuing requirements for
authorized school bus drivers. Every authorized school bus
driver must continue to meet the following requirements:

(1) Have a valid driver's license or commercial driver's
license, as required by law, issued by the state department of
licensing.

(2) Satisfactorily complete the annual school bus driver
in-service training course.

(3) Hold a current and valid first-aid card which certifies
that the applicant has completed a course in first aid.

(4) Submit annually to the school district a disclosure of
all crimes against children or other persons and all civil adju-
dications in a dependency action or in a domestic relation
action and all disciplinary board final decisions of sexual
abuse or exploitation or physical abuse as required by RCW
43.43.834(2) and disclosure of all convictions which may be
grounds for denial, suspension, or revocation of authorization
under WAC 180-20-103.

(5) Every authorized school bus driver must continue to
meet the following physical requirements:

(a) Is physically able to maneuver and control a school
bus under all driving conditions; and
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(b) Is physically able to use all controls and equipment
found on state minimum specified school buses; and

(c) Is physically able to perform daily routine school bus
vehicle safety inspections; and

(d) Has sufficient strength and agility to move about in a
school bus as required to provide assistance to students in
evacuating the bus. The driver must be able to move from a
seated position in a sixty-five passenger school bus, or the
largest school bus the driver will be operating, to the emer-
gency door, open the emergency door, and exit the bus
through the emergency door, all within twenty-five seconds;
and

(e) Provide verification of holding a current and valid
medical examiner's certificate.

NEW SECTION

WAC 180-20-103 Disqualifying conditions for autho-
rized school bus drivers. A school bus driver's authorization
will be denied or revoked as a result of the following condi-
tions:

(1) Misrepresenting or concealing a material fact in
obtaining a school bus driver's authorization or in reinstate-
ment thereof in the previous five years.

(2) Having a driving license privilege suspended or
revoked as a result of a moving violation as defined in WAC
308-104-160 within the preceding five years or have had
their commercial driver's license disqualified, suspended, or
revoked within the preceding five years; a certified copy of
the disqualification, suspension, or revocation order issued
by the department of licensing being conclusive evidence of
the disqualification, suspension, or revocation.

(3) Incurring three or more speeding tickets of ten miles
per hour or more over the speed limit within the last five
years.

(4) Having intentionally and knowingly transported pub-
lic school students within the state of Washington within the
previous five years with a lapsed, suspended, surrendered, or
revoked school bus driver's authorization in a position for
which authorization is required under this chapter.

(5) Having intentionally and knowingly transported pub-
lic school students within the state of Washington within the
previous five years with a suspended or revoked driver's
license or a suspended, disqualified or revoked commercial
driver's license.

(6) Having refused to take a drug or alcohol test as
required by the provisions of 49 CFR 382 within the preced-
ing five years. Provided, That this requirement shall not
apply to any refusal to take a drug or alcohol test prior to Jan-
uary 31, 2005.

(7) Having a serious behavioral problem which endan-
gers the educational welfare or personal safety of students,
teachers, school bus drivers, or other coworkers.

(8) Having been convicted of any misdemeanor, gross
misdemeanor, or felony (including instances in which a plea
of guilty or nolo contendere is the basis for the conviction) or
being under a deferred prosecution under chapter 10.05 RCW
where the conduct or alleged conduct is related to the occupa-
tion of a school bus driver, including, but not limited to, the
following:
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(a) The physical neglect of a child under chapter 9A.42
RCW;

(b) The physical injury or death of a child under chapter
9A.32 or 9A.36 RCW, excepting motor vehicle violations
under chapter 46.61 RCW;

(c) The sexual exploitation of a child under chapter
9.68A RCW;

(d) Sexual offenses where a child is the victim under
chapter 9A.44 RCW;

(e) The promotion of prostitution of a child under chap-
ter 9A.88 RCW;

(f) The sale or purchase of a child under RCW
9A.64.030;

(g) Any crime involving the use, sale, possession, or
transportation of any controlled substance or prescription
drug within the last ten years;

(h) Any crime involving driving when a driver's license
is suspended or revoked, hit and run driving, driving while
intoxicated, being in physical control of motor vehicle while
intoxicated, reckless driving, negligent driving of a serious
nature, vehicular assault or vehicular homicide, within the
last five years;

(i) Provided, That the general classes of felony crimes
referenced within this subsection shall include equivalent
federal crimes and crimes committed in other states;

(j) Provided further, That for the purpose of this subsec-
tion "child" means a minor as defined by the applicable state
or federal law;

(k) Provided further, That for the purpose of this subsec-
tion "conviction" shall include a guilty plea.

(9) Having been convicted of any crime within the last
ten years, including motor vehicle violations, which would
materially and substantially impair the individual's worthi-
ness and ability to serve as an authorized school bus driver.
In determining whether a particular conviction would materi-
ally and substantially impair the individual's worthiness and
ability to serve as an authorized school bus driver, the follow-
ing and any other relevant considerations shall be weighed:

(a) Age and maturity at the time the criminal act was
committed;

(b) The degree of culpability required for conviction of
the crime and any mitigating factors, including motive for
commission of the crime;

(c) The classification of the criminal act and the serious-
ness of the actual and potential harm to persons or property;

(d) Criminal history and the likelihood that criminal con-
duct will be repeated;

(e) The permissibility of service as an authorized school
bus driver within the terms of any parole or probation;

(f) Proximity or remoteness in time of the criminal con-
viction;

(g) Any evidence offered which would support good
moral character and personal fitness;

(h) If this subsection is applied to a person currently
authorized as a school bus driver in a suspension or revoca-
tion action, the effect on the school bus driving profession,
including any chilling effect, shall be weighed; and

(1) In order to establish good moral character and per-
sonal fitness despite the criminal conviction, the applicant or
authorized school bus driver has the duty to provide available
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evidence relative to the above considerations. The superin-
tendent of public instruction has the right to gather and
present additional evidence which may corroborate or negate
that provided by the applicant or authorized school bus
driver.

AMENDATORY SECTION (Amending WSR 04-08-053,
filed 4/2/04, effective 5/3/04)

WAC 180-20-111 ((Autherizatienrequired—Dura-
tiop—Issuing—proeedures—))Temporary authoriza-
tions—Requirements and issuing procedures. (1) ((Every

:) A tem-
porary school bus driver authorization may be issued by the

superintendent of public instruction upon application by an
authorized representative of the employing school district
when the following has been provided:

(a) Verification ((by-a—secheol-bus—driverinstruetor)) of
successful completion of the school bus driver training
course ((asrequired-by-this-chapter)).

(b) Verification that it has on file a copy of a current and
valid medical ((hea}t-h—eefﬁ-ﬁeaﬁeﬂ—&s—feq&&ed—by%h*s—ehap-
ter)) examiner's certificate.

(c) Verification that it has on file a current five-year
complete driver's abstract, including departmental actions, of
the applicant's employment and nonemployment driving
record issued by the department of licensing verifying com-
pliance with all provisions of this chapter. The issue date of
this abstract must be within sixty calendar days ((ef)) prior to
the date the application is being submitted for temporary
authorization.

(d) ((Wertfreation—that-the-applieant has—a—eurrentand
L ¥ ] ol

e})) Verification that it has on file a disclosure statement
in compliance with preemployment inquiry regulations in
WAC 162-12-140, signed by the applicant, specifying all
convictions which relate to fitness to perform the job of a
school bus driver under WAC ((+86-26-1+6+)) 180-20-103
and all crimes against children or other persons, that meets
the requirements of RCW 43.43.834(2).

((6D)) (e) Verification that it has ((enfile-theresults-of))

requested a criminal record check as required under chapter

28A.400 RCW and ((thatsuehresults-establish-that the-apph-
eant-hasnot-committed-anyoffense—which-constitutes
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tionunder-this-chapter)) the date of such request.

((62))) (f) Verification that it has on file an applicant's
disclosure of all serious behavioral problems which explains
the nature of all such problems and/or conditions, a listing of
the names, addresses, and telephone numbers of all doctors,
psychologists, psychiatrists, counselors, therapists, or other
health care practitioners of any kind or hospitals, clinics, or
other facilities who have examined and/or treated the appli-
cant for such problems and/or conditions and dates of exami-
nations, therapy, or treatment and the school district has
determined that any reported serious behavioral problem
does not endanger the education welfare or personal safety of
students, teachers, bus drivers, or other colleagues.

((@M)) (g) Verification that the applicant complies with
all of the requirements for authorized school bus drivers set
forth in this chapter except for a first-aid card and/or the

results of a criminal record check.

((S¥ayYpenapproval-efan-application;thesuperinten-
] F oublic ) batli . f sehoolt

€1)) (2) Upon approval of the temporary authorization,
notice will be ((transmitted)) provided to the employing
school district.

(o) Effeetiveperiod:)) (3) The temporary authorization
shall be valid for a period of sixty calendar days ((and-shall-be
ble Provided—That hotizati

extenuating-eireumstanees-exist)). The temporary authoriza-
tion may be renewed by approval of the regional transporta-

tion coordinator when the results of the criminal background
check have not been received.

NEW SECTION

WAC 180-20-112 School bus driver authorization—
Requirements and issuing procedures. A school bus driver
authorization may be issued by the superintendent of public
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instruction upon application by an authorized representative
of the employing school district subject to compliance with
the following provisions:

(1) The employing school district shall forward to the
superintendent of public instruction the following verifica-
tions relating to the applicant:

(a) Verification of successful completion of the school
bus driver training course taught by an authorized school bus
driver instructor.

(b) Verification that it has on file a copy of a current and
valid medical examiner's certificate.

(c) Verification that it has on file a current five-year
complete driver's abstract, including departmental actions, of
the applicant's employment and nonemployment driving
record issued by the department of licensing verifying com-
pliance with all provisions of this chapter. The issue date of
this abstract must be within sixty calendar days prior to the
date an application was submitted for temporary authoriza-
tion. If no request for a temporary school bus authorization
was submitted, the issue date must be within sixty calendar
days prior to the date of application of the school bus driver
authorization.

(d) Verification that the applicant has a current and valid
first-aid card.

(e) Verification that it has on file a disclosure statement
in compliance with preemployment inquiry regulations in
WAC 162-12-140, signed by the applicant, specifying all
convictions which relate to fitness to perform the job of a
school bus driver under WAC 180-20-103 and all crimes
against children or other persons, that meets the requirements
of RCW 43.43.834(2).

(f) Verification that it has on file the results of a criminal
record check as required under chapter 28A.400 RCW and
that such results establish that the applicant has not commit-
ted any offense which constitutes grounds for denying, sus-
pending, or revoking an authorization under this chapter and
the date of such request.

(g) Verification that it has on file an applicant's disclo-
sure of all serious behavioral problems which explains the
nature of all such problems and/or conditions, a listing of the
names, addresses, and telephone numbers of all doctors, psy-
chologists, psychiatrists, counselors, therapists, or other
health care practitioners of any kind or hospitals, clinics, or
other facilities who have examined and/or treated the appli-
cant for such problems and/or conditions and dates of exami-
nations, therapy, or treatment and the school district has
determined that any reported serious behavioral problem
does not endanger the educational welfare or personal safety
of students, teachers, school bus drivers, or other colleagues.

(h) Verification that the applicant complies with all of
the requirements for authorized school bus drivers set forth in
this chapter.

(2) Upon approval of an application, the superintendent
of public instruction shall issue a notice of school bus driver
authorization to the employing school district.

(3) Subsequent authorizations for an individual driver
with new or additional employing school districts must be
issued from the superintendent of public instruction to such
districts prior to the operation of any motor vehicle for the
transportation of children.

Permanent



WSR 05-19-107

(4) The superintendent of public instruction will provide
each school district with a list of their authorized school bus
drivers and each authorized school bus driver's status.

AMENDATORY SECTION (Amending WSR 02-18-055,
filed 8/28/02, effective 9/28/02)

WAC 180-20-120 Discipline—Grounds for denial,
suspension, or revocation of authorization—Emergency
suspension—Appeals—Adjudicative proceedings. (1) A
request for an authorization may be denied or an authoriza-
tion issued under this chapter may be suspended or revoked
for failure to meet any of the minimum requirements set forth
in WAC 180-20-101 and 180-20-102 or for disqualifying
conditions set forth in WAC 180-20-103, established by a
preponderance of the evidence.

(2) Conduct, which by a preponderance of the evidence,
amounts to a serious behavioral problem which endangers the
educational welfare or personal safety of students, teachers,
school bus drivers, or other colleagues is grounds for denial,
suspension, or revocation whether or not the conduct consti-
tutes a crime. If the act constitutes a crime, conviction in a
criminal proceeding is not a condition precedent to denial,
suspension, or revocation action. Upon such conviction,
however, the judgment and sentence is conclusive evidence
at the ensuing hearing of the guilt of the authorized driver or
applicant of the crime described in the indictment or informa-
tion, and of the person's violation of the statute on which it is
based.

(3)(a) Any person in treatment for alcohol or other drug
misuse shall have his or her authorization suspended until
((sueeessful)) treatment is satisfactorily completed and the
completion is confirmed by a state-approved alcohol or
((ether)) drug treatment program at which time the authoriza-
tion will be reinstated.

(b) In all cases of deferred prosecution under chapter
10.05 RCW, the authorization shall be suspended until the
court confirms successful completion of the court approved
treatment program at which time the authorization will be
reinstated.

(4) Emergency suspension. If the superintendent of pub-
lic instruction finds that public health, safety, or welfare
imperatively requires emergency action, and incorporates a
finding to that effect in its order, emergency suspension of an
authorization may be ordered pending proceedings for revo-
cation or other action. In such cases, the superintendent of
public instruction shall expedite all due process actions as
quickly as possible.

(5)(a) Appeals and adjudicative proceedings. Any per-
son desiring to appeal a denial, suspension, or revocation of a
school bus driver authorization may do so to the superinten-
dent of public instruction or designee in accordance with the
adjudicative proceedings in RCW 34.05.413 through 34.05.-
494, and the administrative practices and procedures of the
superintendent of public instruction in chapter 392-101
WAC.

(b) The superintendent of public instruction may assign
the adjudicative proceeding to the office of administrative
hearings and may delegate final decision-making authority to
the administrative law judge conducting the hearing.
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(c) The superintendent of public instruction may appoint
a person to review initial orders and to prepare and enter final
agency orders in accordance with RCW 34.05.464.

(d) Any person who disagrees with the school district's
determination of failure to meet any school bus driver autho-
rization qualifications may request that the school district for-
ward the pertinent records to the superintendent of public
instruction. After review or investigation, the superintendent
of public instruction shall grant, deny, suspend, or revoke the
authorization.

AMENDATORY SECTION (Amending WSR 02-18-055,
filed 8/28/02, effective 9/28/02)

WAC 180-20-135 School bus driver—Reporting. (1)
Every person authorized under this chapter to operate a motor
vehicle to transport children shall, within twenty calendar
days, notify his or her employer in writing of the filing of any
criminal charge involving conduct ((ret-meeting-thestan-
dards)) listed in WAC ((180-20-10+1))) 180-20-103. The
authorized driver shall also notify his or her employer of any
disqualifying traffic convictions, or license suspension or
revocation orders issued by the department of licensing. In
cases where the employer is providing transportation services
through a contract with the school district, the contractor
shall immediately notify the school district superintendent or
designee.

(2) The notification in writing shall identify the name of
the authorized driver, his or her authorization number, the
court in which the action is commenced, and the case number
assigned to the action.

(3) The failure of an authorized driver to comply with the
provisions of this section is an act of unprofessional conduct
and constitutes grounds for authorization suspension or revo-
cation by the superintendent of public instruction.

AMENDATORY SECTION (Amending WSR 93-08-007,
filed 3/24/93, effective 4/24/93)

WAC 180-20-140 School district—Reporting. (1)
Every school district employing authorized school bus driv-
ers to transport children or contracting with a private firm
who provides such authorized drivers as a part of a contract
shall, within twenty calendar days, notify the superintendent
of public instruction in writing of knowledge it may have of
the filing of any criminal charge involving the conduct ((net
meeting-thestandards)) listed in WAC ((+86-20-1614)) 180-
20-103 against any authorized school bus driver.

(2) The notification in writing shall be by certified or
registered mail and shall identify the name of the authorized
school bus driver, his or her authorization number, the court
in which the action is commenced, and the case number
assigned to the action.

AMENDATORY SECTION (Amending WSR 96-20-042,
filed 9/24/96, effective 10/25/96)

WAC 180-20-145 School district—Verification of
drivers continuing compliance. (1) Every school district
shall evaluate each authorized school bus driver for continu-
ing compliance with the provisions of this chapter annually.
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The results of this evaluation of all drivers shall be forwarded
to the superintendent of public instruction ((as—-feHews:)) on
SPI Form 1799, Verification Statement and Confirmation of
Updated Records, no later than November 15th of each year.

(2) This report shall ((be-added-te-theregularsehoolbus
driver-statusreport-{Repert 1799)-exchanged-betwveen-all
' o1t))

verify that each authorized school bus driver's medical exam-
ination certificate expiration date, first-aid expiration date,
driver's license expiration date and most recent school bus
driver in-service training date has been updated in compli-
ance with OSPI procedures.

(3) ((Verifi .'] | ’]'. I driver! ..']

bus-driverauthorization:)) This report shall verify that each
authorized school bus driver has made an updated disclosure
in writing and signed and sworn under penalty of perjury
which updates the disclosure required in WAC ((186-20-160+
Hfe))) 180-20-102(4).

(4) This report shall ((be-a—written—verifieationthat-the

or-if-athdr . i atist-of dri
shall-be-previded)) verify that each authorized school bus
driver's five-year driving record is in compliance with WAC
180-20-103.

(5) This report shall verify that each authorized school

bus driver remains in compliance with the physical require-
ments of WAC 180-20-102(5).

(6) This report shall be a written verification that the
evaluation has been conducted in accordance with the
requirements of this chapter and that all drivers are in compli-
ance, or if all drivers are not in compliance, a list of drivers

who are out of compliance and the reason for noncompliance
shall be provided.

WSR 05-19-108
PERMANENT RULES
STATE BOARD OF EDUCATION
[Filed September 20, 2005, 1:54 p.m., effective October 21, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The revision aligns state board policy with leg-
islation passed in the 2005 session.

Citation of Existing Rules Affected by this Order:
Amending WAC 180-27-035.

Statutory Authority for Adoption: RCW 28A.525.020.

Adopted under notice filed as WSR 05-15-058 on July
12, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

WSR 05-19-108

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 1, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: August 26, 2005.

Larry Davis
Executive Director

AMENDATORY SECTION (Amending WSR 01-19-044,
filed 9/14/01, effective 10/15/01)

WAC 180-27-035 Space allocations. (1) State assis-
tance in the construction of school facilities for grades kin-
dergarten through twelve and classrooms planned for the
exclusive use of students with disabilities shall be based on a
space allowance per enrolled student and for state matching
purposes shall be computed in accordance with the following
table:

Through Beginning
June 30, 2006 July 1, 2006
Maximum Maximum
Matchable Area Matchable Area

Per Student
80 square feet

Per Student
90 square feet

Grade or Area

Grades kindergarten
through six

Grades seven and 110 square feet

117 square feet

eight
Grades nine through 120 square feet 130 square feet
twelve

Classrooms for stu-
dents with disabili-
ties

140 square feet 144 square feet

For purposes of this subsection, students with disabilities
shall be counted as one student for each such student assigned
to a specially designated self-contained classroom for stu-
dents with disabilities for at least one hundred minutes per
school day, calculated on actual headcount enrollment sub-
mitted to the superintendent of public instruction.

(2) State assistance for construction of vocational skill
centers shall be based on one-half of students enrolled on
October 1 and computed as follows:

Maximum Matchable Area
Per One-Half
Enrolled Student

140 square feet

Type of Facility
Skill Centers

(3) Space allowance for state matching purposes for dis-
tricts with senior or four-year high schools with fewer than
four hundred students shall be computed in accordance with
the following formula:
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Maximum
Number of Headcount Matchable Area
Student-Grades 9-12 Per Facility
0-100 37,000 square feet
101-200 42,000 square feet
201-300 48,000 square feet

301-or more 52,000 square feet

WSR 05-19-109
PERMANENT RULES
STATE BOARD OF EDUCATION
[Filed September 20, 2005, 1:55 p.m., effective October 21, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The changes will phase out the 75% rule
exception for school construction funding.

Citation of Existing Rules Affected by this Order:
Amending WAC 180-33-025.

Statutory Authority for Adoption: RCW 28A.525.020.

Adopted under notice filed as WSR 05-15-059 on July
12, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 1, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: August 26, 2005.

Larry Davis
Executive Director

AMENDATORY SECTION (Amending WSR 98-09-052,
filed 4/16/98, effective 5/17/98)

WAC 180-33-025 Space eligible for state financial
assistance in modernization. Space allowance and enroll-
ment projection provision for state matching purposes.

(1) In planning for modernization in any school facility,
under the provisions of WAC 180-33-015 (1)(a) and (b), a
school district shall estimate capacity needs on the basis of a
cohort survival enrollment as per WAC 180-27-045. Any
space above and beyond a school district's estimated capacity
needs as calculated on the basis of a five-year cohort survival
or adjusted cohort survival enrollment shall not be eligible
for state financial assistance in modernization ((with-the

: 4 in subseetion-(2) below)).
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(2) (i computing the amount of eligible space for mod-

-)) The changes to

this section shall take effect January 1, 2006: Provided, That
those districts having authorized bond issues and/or excess

tax levies for their building funds for specific school con-
struction projects as identified in ballot propositions on or
before July 1, 2006, may, when requesting state board of edu-
cation consideration of state assistance for such projects,
determine, in computing the amount of eligible space for
modernization, the state will match the entire facility of three
quarters of the overall square footage of the school districts'

facilities is eligible for state financial assistance: Provided
further, That the provision shall not be applicable to new con-
struction in lieu of modernization facility projects authorized
by this chapter.

WSR 05-19-110
PERMANENT RULES
STATE BOARD OF EDUCATION
[Filed September 20, 2005, 1:56 p.m., effective October 21, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The revisions to this section set the area cost
allowance for 2005 and 2006 per legislative action in the
2005 session.

Citation of Existing Rules Affected by this Order:
Amending WAC 180-33-035.

Statutory Authority for Adoption: RCW 28A.525.020.

Adopted under notice filed as WSR 05-15-061 on July
12, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 1, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.
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Date Adopted: August 26, 2005.
Larry Davis
Executive Director

AMENDATORY SECTION (Amending WSR 01-19-042,
filed 9/14/01, effective 10/15/01)

WAC 180-33-035 Minimum project—Forty percent
of replacement costs. (1) State assistance in modernization
of school facilities shall be limited to projects which may
include an entire facility or one or more complete buildings
within a facility for which the estimated cost of major struc-
tural change is not less than forty percent of the estimated
cost of replacement. The estimated cost of major structural
change shall not include the estimated capital costs associ-
ated with restoring building systems or subsystems due to
deterioration as determined in the study and survey to be
caused by deferred maintenance. The estimated cost of
replacement shall be derived from multiplication of the total
square foot area of the facility or facilities proposed for mod-
ernization by the area cost allowance for the fiscal year
funded as in WAC 180-27-045 set forth.

(2) The state board of education may grant a waiver from
subsection (1) of this section in the event of an unanticipated
increase in the area cost allowance that might cause prior
approved projects expecting state assistance to become dis-

qualified for such assistance.

WSR 05-19-111
PERMANENT RULES
STATE BOARD OF EDUCATION
[Filed September 20, 2005, 1:57 p.m., effective October 21, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The revision increases the amount of maxi-
mum costs eligible for state match per legislative action dur-
ing the 2005 session.

Citation of Existing Rules Affected by this Order:
Amending WAC 180-33-040.

Statutory Authority for Adoption: RCW 28A.525.020.

Adopted under notice filed as WSR 05-15-065 on July
12, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 1, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

WSR 05-19-112

Date Adopted: August 26, 2006 [2005].
Larry Davis
Executive Director

AMENDATORY SECTION (Amending WSR 98-19-138,
filed 9/23/98, effective 10/24/98)

WAC 180-33-040 Maximum costs eligible for state
matching purposes—((¥ighty)) One hundred percent of
replacement cost. State assistance for modernization
projects shall not exceed ((eighty)) one hundred percent of
the cost of new construction of a comparable school facility
based on the prevailing level of state support as defined in
chapter 180-27 WAC. Costs exceeding ((eighty)) one hun-
dred percent shall be paid by the local district.

WSR 05-19-112
PERMANENT RULES
STATE BOARD OF EDUCATION
[Filed September 20, 2005, 1:57 p.m., effective October 21, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The revisions and additions to chapter 180-24
WAC clarify the process of transferring territory from one
school district to another.

Citation of Existing Rules Affected by this Order:
Repealing WAC 180-24-215; and amending WAC 180-24-
00701, 180-24-210, and 180-24-195.

Statutory Authority for Adoption: RCW 28A.305.130
(10), 28A.315.015 (2)(e), 28A.315.175, 28A.315.195.

Adopted under notice filed as WSR 05-15-139 on July
19, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 3, Amended 3, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 3,
Amended 3, Repealed 1.

Number of Sections Adopted Using Negotiated Rule
Making: New 3, Amended 3, Repealed 1; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: August 26, 2005.

Larry Davis
Executive Director

AMENDATORY SECTION (Amending WSR 03-23-040,
filed 11/12/03, effective 12/13/03)

WAC 180-24-00701 Regional committee decision
making criteria. (1) The regional committee shall give con-
sideration to all of the following criteria when reviewing the
proposed transfer of territory:
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(a) Student educational opportunities (see RCW
28A.315.205 (4)(a) for full text);

(b) Safety and welfare of pupils (see RCW 28A.315.205
(4)(b) for full text);

(c) History and relationship of the property affected to
the students and communities affected (see RCW 28A.315.-
205 (4)(c) for full text). "Communities affected" includes all
citizens living within the territory proposed to be transferred,
all other citizens residing within the school district from
which the proposed territory will be transferred, all citizens
living within the immediate locale/neighborhood of which
the proposed territory will become part, and all citizens resid-
ing within the school district to which the proposed territory
will be transferred;

(d) Geographic accessibility (see RCW 28A.315.205
(4)(d) for full text);

(e) Disparities in per pupil valuation, economies of oper-
ation and transportation costs (see RCW 28A.315.205 (4)(e)
for full text); and

(f) Other criteria or considerations as may be established
in rule by the state board of education. (RCW 28A.315.015
(2)(e).)

(2) (Bnder REW28A315195(2))) The boundaries of
the school districts affected by a proposed change in school
district organization shall be contiguous to one another.

(3) Under RCW 28A.315.205(4), "geographic accessi-
bility" includes, but is not limited to, consideration of the fol-
lowing factors:

(a) Mountains, hills, valleys, wasteland, and related geo-
graphic and man-made features, which either enhance or
impede travel.

(b) Rivers, lakes, canals, and other natural or man-made
waterways and bodies of water, which either enhance or
impede travel.

(c) The extent and nature of roads, highways, ferries, and
traffic patterns.

(d) Climatic conditions.

(e) Time required to travel to and from school.

(4) In considering student educational opportunities
under subsection (1)(a) of this section, the regional commit-
tee shall not consider one set of test scores, alone, as a suffi-
cient basis to make a judgment about student educational
opportunities. Test scores in the districts affected by the pro-
posed transfer of territory shall be looked at in context,
including over time and by disaggregating the scores by stu-
dent subgroups.

(5) In considering geographic accessibility under subsec-
tion (1)(d) of this section, the regional committee shall make

one judgment on geographic accessibility, regardless of how
many individual components may apply to the particular

transfer of territory petition.

(6) Each regional committee shall use the same criterion
checklist included in the Lay Persons's Guide to School Dis-
trict Boundaries and published on the state board of educa-
tion and superintendent of public instruction web sites.

(7) If a regional committee needs to continue a public
hearing or schedule more than one additional hearing on a
proposed transfer of territory, each such hearing is subject to
public notice requirements.
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(8) Regional committees shall use the decision format
(motion) included in the Lay Person's Guide to School Dis-
trict Boundaries and published on the state board of educa-
tion and superintendent of public instruction web sites.

AMENDATORY SECTION (Amending WSR 99-24-125,
filed 12/1/99, effective 1/1/00)

WAC 180-24-195 Notification to ((superintendent-of
publie-instruetion)) state board of education of regional

committee meetings. The secretary of each regional com-
mittee—i.e., the educational service district superintendent—

shall notify the ((superintendent-of-public-instruction)) state

board of education of all meetings of the regional committee

((eaHedpursuantte REW28A315100-and-al-prepesalspur-
suantto RCW28A315-H0)).

NEW SECTION

WAC 180-24-207 Transfer of territory—Other dis-
trict requirements. (1) At least one member of each school
board whose district is affected by a proposed transfer of ter-
ritory must be part of the respective district's negotiating
team.

(2)(a) Upon reaching a decision recommendation
through the district-to-district negotiation process on a pro-
posed transfer of territory, the negotiating parties shall pro-
duce, at a minimum, a written summary of the recommenda-
tion, including rationale for the recommendation, and submit
to the respective affected school district boards of directors.

(b) Each school board of directors shall adopt at a public
meeting of the board a written resolution indicating whether
the board approves or disapproves the recommendation on
the proposed transfer of territory. The resolution format
included in the Lay Person's Guide to School District Bound-
aries and published on the state board of education and super-
intendent of public instruction web sites shall be used.

NEW SECTION

WAC 180-24-209 Transfer of territory—Sufficiency
of written record for appeal to state board of education—
Referral of case back to regional committee. (1) For pur-
poses of review by the state board of education, the record of
regional committee proceedings must be sufficient to allow
the state board of education to determine what facts the
regional committee relied on in applying the required statu-
tory and regulatory criteria. Evidence of facts relied on may
be contained in the written findings required in RCW
28A.315.205(2) or in a written verbatim transcript of the pro-
ceedings, or elsewhere in the record.

(2) When referring a transfer of territory case back to the
originating regional committee, the state board of education
will make every effort to submit the written referral within
fourteen days of its decision.

AMENDATORY SECTION (Amending WSR 99-24-125,
filed 12/1/99, effective 1/1/00)

WAC 180-24-210 Adjustment of assets and liabili-
ties—Considerations. (1) In determining an equitable
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adjustment of assets and liabilities, the negotiating school
districts((5)) and the regional committees((;and-the-state
board-ef-edueation)) shall consider the factors under RCW
28A.315.245.

(2) A regional committee is authorized to phase in the
adjustment of assets and liabilities over a period not less than
two years nor more than eight years. This authorization is
subject to the annual March 1 deadline for taxing districts to
establish the taxing boundaries and rates for the ensuing tax

collection year.

NEW SECTION

WAC 180-24-213 Student enrollment effective under
approved transfer of territory. When a proposed transfer of
territory has finally been approved, students in the affected
territory may begin attending the appropriate school in the
next logical term within the school year or beginning with the
next school year, as determined by the parent(s) or legal
guardian(s) of the student.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 180-24-215 Superintendent of public
instruction staff review of
regional committee propos-

als—When.

WSR 05-19-138
PERMANENT RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed September 21, 2005, 8:51 a.m., effective October 22, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: A new section is needed in chapter 392-121
WAC, Finance—General apportionment, to implement lan-
guage from the recently passed 2005-07 budget that directs
the Office of Superintendent of Public Instruction to develop
criteria to award incentive grants to encourage school dis-
tricts to increase enrollment in vocational skills centers. Up
to $500 for each full-time equivalent student may be propor-
tionally distributed to school district(s) increasing skills cen-
ters enrollment above the levels in the 2004-05 school year.

Citation of Existing Rules Affected by this Order: New
section WAC 392-121-465.

Statutory Authority for Adoption: RCW 28A.150.290.

Adopted under notice filed as WSR 05-13-094 on June
16, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 3 [1], Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

WSR 05-19-139

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 3 [1],
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 3 [1], Amended 0, Repealed 0.

Date Adopted: September 20, 2005.

Dr. Terry Bergeson
Superintendent of
Public Instruction

NEW SECTION

WAC 392-121-465 Formula for and distribution of
state moneys for the state incentive grants for increased
enrollment in vocational skills centers program. The pur-
pose of this section is to establish policies and procedures for
the calculation and distribution of state incentive moneys to
school districts increasing their enrollments in vocational
skills centers.

(1) As used in this section, the term "average annual full-
time equivalent students" or AAFTE shall be defined as that
term is defined in WAC 392-121-133(1).

(2) Enrollment used in this calculation shall be the
AAFTE reported in the form and by the deadline required by
the superintendent of public instruction.

(3) A district's state incentive grants for increased enroll-
ment in vocational skills centers shall be calculated as fol-
lows:

(a) Determine the increase in the vocational skill center
AAFTE of the resident district from the base year of 2004-05
to the current year;

(b) Multiply the number of students obtained in (a) of
this subsection by the per pupil allocation established and
subject to the limitations in the State Operating Appropria-
tions Act in effect at the time the apportionment is due; and

(¢) The product is the district's annual incentive pay-
ment.

(4) The superintendent of public instruction shall appor-
tion to districts for the state incentive grants for increased
enrollment in vocational skills centers the amount calculated
per district in this section in June of each year commencing
June 2006.

WSR 05-19-139
PERMANENT RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed September 21, 2005, 8:52 a.m., effective October 22, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The intention has always been to keep the
work based learning rules consistent across all K-12 educa-
tion, regardless of whether the work based learning takes
place in a high school or an institution. Therefore, the insti-
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tution education WAC 392-122-212 needs to reflect changes
made to basic education work based learning rules. The
change is to refer to the basic education work based learning
WAC in the institution WAC.

Citation of Existing Rules Affected by this Order:
Amending WAC 392-122-212.

Statutory Authority for Adoption: RCW 28A.150.290.

Adopted under notice filed as WSR 05-13-097 on June
16, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: September 20, 2005.

Dr. Terry Bergeson
Superintendent of
Public Instruction

AMENDATORY SECTION (Amending Order 98-09, filed
10/20/98, effective 11/20/98)

WAC 392-122-212 Definition—State institutional
education program—Educational activity. As used in
WAC 392-122-200 through 392-122-275, "educational activ-
ity" means the following teaching/learning experiences pro-
vided by a school district or other education provider:

(1) Instruction, testing, counselling, supervision, advis-
ing, and other services provided directly by certificated staff
or by classified staff who are supervised by certificated staff.

(2) Up to one hour per day of scheduled study time if the
study is in conjunction with other educational activity and if
the study is monitored by educational staff who are present
during the study.

(3) Up to two hours per day of individual study con-
ducted by a student when educational staff are not present if
all of the following conditions are met:

(a) The study is in pursuit of high school graduation
credit; or the study is in a department of corrections facility
and is in pursuit of a certificate of educational competence
pursuant to RCW 28B.50.536 and chapter 131-48 WAC;

(b) The study is part of a program of instruction defined
by a certificated employee who evaluates the student's
progress in that program;

(c) The student is making progress in the program;

(d) The study is not counted as work training experience
pursuant to subsection (4) of this section; and

(e) Combined individual study time and scheduled study
time pursuant to subsection (2) of this section claimed in
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determining the student's full-time equivalent pursuant to
WAC 392-122-225 do not exceed two hours per day.

(4) Work ((experienee-training)) based learning meeting
the requirements of WAC 180-50-315: Provided, That ((each
I work traini X bathd - dered-ce]
lentto-0-40-hours-ofeduecational-aetivity)) for work based
learning provided pursuant to WAC 180-50-315, a student's

full-time equivalent shall be determined pursuant to WAC
392-121-124.

WSR 05-19-140
PERMANENT RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed September 21, 2005, 8:54 a.m., effective October 22, 2005]

Effective Date of Rule: Thirty-one days after filing.
Purpose: To revise current rules to:

* Include the emergency expulsion WAC reference in
the expulsion in subsection (5).

*  Clarify that the agreement in the absence exception

in subsection (1)(a) needs to be written.

Citation of Existing Rules Affected by this Order:
Amending WAC 392-121-108.

Statutory Authority for Adoption: RCW 28A.150.290.

Adopted under notice filed as WSR 05-13-096 on June
16, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 2 [1], Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 2 [1], Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 2 [1], Repealed 0.

Date Adopted: September 20, 2005.

Dr. Terry Bergeson
Superintendent of
Public Instruction

AMENDATORY SECTION (Amending Order 97-06, filed
10/27/97, effective 11/27/97)

WAC 392-121-108 Definition—Enrollment exclu-
sions. A person who qualifies for any of the exclusions set
forth in this section shall not be counted as an enrolled stu-
dent pursuant to WAC 392-121-106.

(1) Absences - except as provided in (a) and (b) of this
subsection, a student whose consecutive days of absence
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from school exceed twenty school days shall not be counted
as an enrolled student until attendance is resumed.

(a) If there is ((an)) a written agreement between the
appropriate school official and a student's parent or guardian
pursuant to RCW 28A.225.010 that the student's temporary
absence is not deemed to cause a serious adverse effect upon
the student's educational progress, the absent student may be
counted as an enrolled student for up to two monthly enroll-
ment count dates as specified in WAC 392-121-122.

(b) A student receiving home and/or hospital service
pursuant to WAC 392-172-218 shall be counted as an
enrolled student as provided in WAC 392-122-145.

(2) Dropouts - a student for whom the school district has
received notification of dropping out of school by the student
or the student's parent or guardian shall not be counted as an
enrolled student until attendance is resumed.

(3) Transfers - a student who has transferred to another
public or private school and for whom the school district has
received notification of transfer from the school to which the
student has transferred, from the student, or from the stu-
dent's parent or guardian shall not be counted as an enrolled
student unless the student reenrolls in the school district.

(4) Suspensions - a student who has been suspended
from school pursuant to WAC 180-40-260, when the condi-
tions of the suspension will cause the student to lose aca-
demic grades or credit, shall not be counted as an enrolled
student until attendance is resumed.

(5) Expulsions - a student who has been expelled from
all school subjects or classes by the school district pursuant to
WAC 180-40-275 or 180-40-290 shall not be counted as an
enrolled student; a student who has been partially expelled,
such as from a single school subject or class, by the school
district pursuant to WAC 180-40-275 or 180-40-290 may be
considered a part-time enrolled student.

(6) Graduates - a student who has met the high school
graduation requirements of chapter 180-51 WAC by the
beginning of the school year.

WSR 05-19-142
PERMANENT RULES
EXECUTIVE ETHICS BOARD
[Filed September 21, 2005, 9:00 a.m., effective October 22, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Add definition of lobbying; set out date, time
and place of board meetings.

Citation of Existing Rules Affected by this Order:
Amending WAC 292-100-007 and 292-130-030.

Statutory Authority for Adoption: RCW 42.52.360
(2)(b).

Adopted under notice filed as WSR 05-16-022 on July
25, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

WSR 05-19-142

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 2, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 9, 2005.

Susan Harris

Executive Director

AMENDATORY SECTION (Amending WSR 01-13-033,
filed 6/13/01, effective 7/14/01)

WAC 292-100-007 Definitions. Unless the context
clearly requires otherwise, the definitions in this section
apply throughout this chapter.

(1) "Board staff" shall include the executive director, the
investigator, attorneys who bring cases before the board, and
the training and information specialist.

(2) "Complainant" means a person who has filed a com-
plaint with the board.

(3) "Employing agency" means the former or current
state agency of the respondent during the time the alleged
violation occurred.

(4) "Lobbying," for the purposes of RCW 42.52.380,
does not include written communication by the board to
members of the state legislature or to any other government
official on matters pertaining directly to the Ethics in Public
Service Act.

(5) "Party" includes the board staff and the respondent.
The respondent may be represented in any matter filed under
chapter 42.52 RCW by an attorney or an exclusive bargaining
representative. If the respondent is represented by a person
who is not an attorney, the representation shall conform to the
standards of ethical conduct required of attorneys before the
courts of the state of Washington.

((65))) (6) "Preliminary investigation" refers to the confi-
dential fact-finding investigation that occurs before the
board's determination of reasonable cause.

((66))) (1) "Presiding officer" refers to the board chair,
vice chair, a board member designated as presiding officer by
the chair or vice chair, or an administrative law judge.

((M)) (8) "Respondent" means a current or former state
officer or state employee alleged to have violated chapter
42.52 RCW by a complainant.

AMENDATORY SECTION (Amending WSR 01-13-033,
filed 6/13/01, effective 7/14/01)

WAC 292-130-030 Operations and procedures. The
board holds regular scheduled meetings ((in-aeceordanee-with
hedie_filod-with g ] et offi | oublished

ister)) on the second Friday of
each month at 9:00 a.m. unless a different time is noted on the
agenda, except August and December when no meetings are
held. The meetings are held at 2425 Bristol Court, Confer-
ence Room 148, unless circumstances require relocating to
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another site as designated by the executive director of the
board.

All meetings are conducted in accordance with the Open
Public Meetings Act (chapter 42.30 RCW). Three members
of the board constitute a quorum. Any matter coming before
the board may be decided by a majority vote of those mem-
bers present and voting. Minutes shall be taken at all meet-
ings.

The board issues advisory opinions; develops education
and training materials; investigates, hears, and determines
complaints; reviews and approves agency ethics policies;
and, reviews, approves, or denies contracts between state
officers and employees and state agencies.

Written communications intended for board consider-
ation or action shall be filed with the administrative office.

Permanent [94]
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