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PERMANENT RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed October 20, 2005, Filed 3:29 p.m., , effective November 20, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To revise current rules (chapter 392-109
WAC) regarding election of members to the State Board of
Education to reflect 2005 legislative changes.

Citation of Existing Rules Affected by this Order:
Amending chapter 392-109 WAC.

Statutory Authority for Adoption:
RCW and ESSB 5732.

Adopted under notice filed as WSR 05-18-061 on Sep-
tember 6, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: October 13, 2005.

Chapter 28A.305

Dr. Berry Bergeson
Superintendent of
Public Instruction

AMENDATORY SECTION (Amending Order 18, filed
7/19/90, effective 8/19/90)

WAC 392-109-037 Purpose and authority. (1) The
purpose of this chapter is to provide for the annual election of
members to the state board of education by establishing poli-
cies and procedures which implement the statutory election
process for such positions.

(2) Authority for this chapter is RCW ((28A305:020))
28A.305.102 which authorizes the superintendent of public
instruction to adopt rules and ((regulations)) procedures for
the conduct of election ((fer)) of members ((ef)) to the state
board of education.

AMENDATORY SECTION (Amending Order 96-05, filed
3/21/96, effective 4/21/96)

WAC 392-109-040 ((Purpeses)) Composition. The
state board of education consists of ((ainre)) sixteen members:

Seven members appointed by the governor; five members,
including two from eastern Washington and three from west-
ern Washington, elected by the members of public school
boards of directors((;)): one member elected by approved pri-
vate school boards of directors ((and)); the superintendent of
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public instruction ((whe-is-an-ex-officio-member-ofthe-board:
I.he féﬂﬁssel of this elhapm 115 to E]fsgidf fEi.EhE]miﬂtlEﬂl ell.e]e

. L I ] hick ol :
electionproeess-for-such-positions)); and two student repre-
sentatives selected by the state board of education.

AMENDATORY SECTION (Amending Order 18, filed
7/19/90, effective 8/19/90)

WAC 392-109-043 Election officer. In accordance
with RCW ((28A-305-020)) 28A.305.102 the superintendent
of public instruction or his or her designee shall serve as the
election officer for the coordination and conduct of the elec-
tion of members ((ef)) to the state board of education.

AMENDATORY SECTION (Amending Order 80-20, filed
6/17/80)

WAC 392-109-045 Definitions. As used in this chapter
the term:

(1) "Board of directors" shall mean:

(a) The statutory, multimember board of directors of a
public school district; ((ard)) or

(b) The person or multimember body recognized by ((a))
an approved private school as having the final authority for
policy decisions which govern the operation of the private
school.

castthe private school's-vote pursuant-to-this-chapter:)) "Elcc-

tor" shall mean:

(a) Each individual member of a public school board of
directors; or

(b) An approved private school board of directors as a
whole.

(3) "Approved private school" shall mean a school
which((z

b)rs—eertified)) is approved by the state board of educa-
tion pursuant to chapter 180-90 WAC, as now or hereafter
amended, as being in compliance with statutory standards.

4) "Eastern Washington region" shall mean the region
comprised of Adams, Asotin, Benton, Chelan, Columbia,
Douglas, Ferry, Franklin, Garfield, Grant, Kittitas, Klickitat,
Lincoln, Okanogan, Pend Oreille, Spokane, Stevens, Walla
Walla, Whitman, and Yakima counties.

(5) "Western Washington region" shall mean the region
comprised of Clallam, Clark, Cowlitz, Grays Harbor, Island,
Jefferson, King, Kitsap, Lewis, Mason, Pacific, Pierce, San

Juan, Skagit, Skamania, Snohomish, Thurston, Wahkiakum,
and Whatcom counties.

(6) "Weighted vote" shall mean the total number of elec-

toral votes assigned to an elector for:

(a) Public schools: FEach elector shall be entitled to a
number of electoral votes equal to:
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School District Student

Enrollment Each Elector Receives
1 - 1000 1 vote
1,001 - 2.000 2 votes
2,001 - 3,000 3 votes
3.001 - 4.000 4 votes
4,001 - 5,000 5 votes
5,001 - 6.000 6 votes
6,001 - 7,000 7 votes
7.001 - 8.000 8 votes
8.001 - 9.000 9 votes
9.001 - 10,000 10 votes
10,001 - 15,000 11 votes
15,001 - 20,000 12 votes
20,001 - 25,000 13 votes
25.001 - 30,000 14 votes
30,001 - 35,000 15 votes
35,001 - 40,000 16 votes
40,001 - or greater 17 votes

(b) Approved private schools: Each approved private

school shall be entitled to a number of electoral votes equal to
the actual number of students enrolled.

(7) "Student enrollment" shall mean the number of stu-
dents enrolled during October of the preceding school year as
reported to the superintendent of public instruction.

AMENDATORY SECTION (Amending Order 96-05, filed
3/21/96, effective 4/21/96)

WAC 392-109-047 Annual elections. Election((sfer))
of members ((ef)) to the state board of education shall be con-
ducted each year preceding ((the)) a year in which the term of
one or more members expires, and as required by RCW
((28A=305-090)) 28A.305.102 following a vacancy on the
board.

NEW SECTION

WAC 392-109-048 Election timeline. An official elec-
tion timeline shall be published by the superintendent of pub-
lic instruction at the call of each yearly election that shall
include all necessary dates for the conduct of election.

AMENDATORY SECTION (Amending Order 84-8, filed
5/15/84)

WAC 392-109-050 Information necessary for the
conduct of elections—Responsibility of school officials. It
shall be the responsibility of each member of a board of
directors to assure that the superintendent of public instruc-
tion is provided current and correct information necessary
((te)) for the conduct of the elections provided for in this
chapter. Forms published by the superintendent of public
instruction for the purpose of providing the following essen-
tial information shall be obtained, completed and submitted
on a current basis:
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(1) Approved private schools: The mailing address and
previous ((September)) October student enrollment ((fer
eachprivate-sehool)); and

(2) Public school districts: The name, legal residence,

mailing address and ((eengressional-distrietnumber)) region,
as defined in WAC 392-109-034, of residence for each mem-

ber of a board of directors.

AMENDATORY SECTION (Amending Order 84-8, filed
5/15/84)

WAC 392-109-060 Publicity and call of election. On
or before August twenty-fifth of each year ((erifsuch-dateis

diatelypreeedingsueh-date)) the superintendent of public
instruction shall ((give-writter)) publicize notice of an elec-
tion to be held for each ((veting)) position on the state board
of education subject to election ((and-forthenenveting-pesi-
tionifitis-subjeet-to-eleetion)) by public and approved pri-

vate school boards of directors. Notice shall be ((acecom-
plished)) made by, but not limited to:

(1) ((Mailing)) An official press release containing the
call of election ((netiee)) materials citing the election rules,

declaration and affidavit of candidacy, biographical data
form, ((tentative-—eertifieation-of-electorsealendarandrules

election timeline.

(2) Making the call of election materials in subsection
(1) of this section available by contacting: Administrative

Resource Services, Office of the Superintendent of Public
Instruction, P.O. Box 47200, Olympia, WA 98504-7200.

(3) Making the call of election materials in subsection

(1) of this section available on the superintendent of public
instruction's official web site at www.k12.wa.us.

AMENDATORY SECTION (Amending Order 96-05, filed
3/21/96, effective 4/21/96)

WAC 392-109-065 Candidates—Eligibility—Filing.
(1) Eligibility: A person is eligible to be a candidate for only
one ((vaeaney)) position on the state board of education at a
time.

(a) A candidate for a vacancy among the ((nire)) five
positions on the state board elected by members of public
school boards of directors must be a resident of the ((eengres-
stonal-distriet)) region represented by the position and meet
the other qualifications established by RCW ((28A365—~
040-)) 28A.305.102; and
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(b) A candidate for a vacancy in the position on the state
board elected by private schools ((beards-ef-direetors)) must
be a resident of the state of Washington and meet the other
qualifications established by RCW ((28A-365-049))
28A.305.102.

(2) Forms for filing: A person who desires to be a candi-
date shall complete:

(a) The declaration and affidavit of candidacy ((and-aff-
davit)) form provided for in WAC 392-109-070; and

(b) The biographical data form provided for in WAC
392-109-075: Provided, That a declarant may elect not to
submit biographical data.

(3) Filing period: The filing period for candidates for
any position on the state board of education ((is-frem-Septem-

ortegibly postmarked-shall-also-be-aeceepted)) clected by
either public or approved private school boards of directors
shall be no less than seven days in duration and occur a min-

imum of sixty days prior to election and shall be included on
the election timeline. Declarations not received by 5:00 p.m.

on the indicated date will not be included on the certified list
of candidates.

(4) Filing deadline: The filing deadline for candidacy

shall be 5:00 p.m. on the date included on the election time-
line.

AMENDATORY SECTION (Amending Order 96-05, filed
3/21/96, effective 4/21/96)

WAC 392-109-070 Declaration and affidavit of can-
didacy form. The declaration and affidavit of candidacy
form which each candidate is required to substantially com-
plete and to file as a condition to having his or her name
placed on an official ballot is available from the superinten-
dent of public instruction and shall be as follows:
........... , solemnly swear (or affirm): That (if
filing for a position elected by members of pubhc school
boards of directors) I reside in the ((
triet)) Region of the state of Washington ((e£)) (OR if filing
for the position elected by private schools ((beards-ef-diree-
ters))) I reside within the state of Washington; That I am
aware that if elected, I cannot concurrently serve as a member
of the state board of education and as an employee of any
school, college, university, or other educational institution, or
any educational service district superintendent's office, or in
the office of the superintendent of public instruction, or as a
member of the board of directors of either a common school
district or a private school; and, That I hereby declare myself
a candidate for membership on the state board of education
for Region, Position No. ...,
beginning on the second Monday in January, ((39)) 20. .
subject to the election to be held during the month of ((Qete-
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ber)) November, ((19)) 20. .., and I request that my name be
listed on the ballot ((therefor)) thereof.

Further, I solemnly swear (or affirm) that I will support
the Constitution and laws of the United States and the Consti-
tution and laws of the state of Washington.

(Print Name)
(Signature)

Address:

State of Washington
Countyof.........

Signed and sworn to (or affirmed) before me on __(date) by

(name of person making statement).

(Signature) ..............

(Seal or stamp) Notary Public

My appointment
expires

AMENDATORY SECTION (Amending Order 84-8, filed
5/15/84)

WAC 392-109-075 Biographical data form. (1) The
superintendent of public instruction shall provide a biograph-
ical data form not exceeding ((twe)) one letter size double

spaced minimum twelve point font typewritten page((s)) in
length which each candidate may complete. ((Completed

by-a-eandidate-must-be-cameraready:))

(2) Biographical data forms shall be reproduced as sub-
mitted and distributed by the superintendent of public
instruction with the official ballots to each ((veter)) elector.

(3) Candidates may submit a two-inch by two-inch head-
shot photograph with this form.

(4) Filing of this form is not required.

AMENDATORY SECTION (Amending Order 81-10, filed
8/7/81)

WAC 392-109-077 Withdrawal of candidacy. Any
candidate may withdraw his or her declaration of candidacy
by delivering a written, signed and notarized statement of
withdrawal to the superintendent of public instruction on or
before 5:00 p.m. ((September21)) on the date included on the
election timeline. A candidate's failure to withdraw as pre-
scribed above shall result in the inclusion of the candidate's
name on the appropriate election ballot.

AMENDATORY SECTION (Amending Order 84-8, filed
5/15/84)

WAC 392-109-078 Certificate of electors. (1) The list
of eligible ((veters)) electors shall remain open for changes

and deletions until 5:00 p.m. ((September26-or-in-the-event
such-date-is-a-Saturday;-Sunday-er-helidayuntd-5:00-pm-
the-werking-day-immediatelyfoHewingsueh-date)) on the

date included on the election timeline.
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(2) The superintendent of public instruction as soon
thereafter as is practical shall certify the list of electors and
the weighted vote for each elector to be used for election pur-
poses.

AMENDATORY SECTION (Amending Order 84-8, filed
5/15/84)

WAC 392-109-080 Ballots—Contents. The ballot for
each position subject to election pursuant to this chapter
shall;

(1) Contain the names of each candidate eligible for the

particular position. ((Balets-fervetingpesitiens-shall))

(2) Be prepared for each ((eongressional-distriet-and-the
names-of candidates-thereon—shall-berotated)) region. ((Ia

additionto-the names-of candidates;each-ballot shall))
(3) Set forth the number of electoral ((peints)) votes to
which each ((Ve)%ef)) elector is entltled((—as—fel-}ews—

AMENDATORY SECTION (Amending Order 96-05, filed

3/21/96, effective 4/21/96)

WAC 392-109-085 Ballots and envelopes—Mailing
to ((veters)) electors. (1) ((On-erbefore-October1)) Ballots
shall be mailed to ((veters)) electors on the date included on
the election timeline, together with two envelopes to be used
for voting.

(a)The outer and larger envelope (i.e.,
return envelope) shall:

((€2))) (1) Be labeled "official ballot return envelope";

((®))) (i) Be preaddressed with the "superintendent of
public instruction" as addressee; and

(({(:—)—Have—pfewﬁeﬂ—fer—pfep&td—pest-&ge—emd

€))) (iii) Have provision for the identification of the
((weter)) elector, his or her school district or school and his or

her ((eengresstonal-distrietifpertinent)) home address.

official ballot

Permanent
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(b) The inner and smaller envelope shall be unlabeled
and unmarked.

(2) One official ballot and the two envelopes to be used
for voting purposes, any candidates' biographical data and
pertinent instructions for voting purposes shall be mailed to
each member of a public school district board of directors.

(3) One official ballot, ((a-number-of-copies-of-the-bal-
let;)) two envelopes to be used for voting purposes, any can-
didates' biographical data and pertinent instructions for vot-
ing purposes shall be mailed to each approved private school

addressed ((asfoHews:—Chairpersen-of-the board-of directors;
efe-prineipal-or)) to the chief administrator((;(rame—-and
address-ofthe-partienlar)) of each approved private school((3
o challbetl i ¢ onel b ehai

AMENDATORY SECTION (Amending Order 96-05, filed
3/21/96, effective 4/21/96)

WAC 392-109-090 Voting—Marking and return of
ballots. (1) ((Publie-schoolboard-members:)) Each member
of a public school district board of directors may vote for one
of the candidates for each position named on his or her offi-
cial ballot by placing an "x" or other mark in the space pro-
vided next to the name of a candidate.

(2) (Privateschoel beard-members:)) Each ((memberof
&)) pproved prlvate school ((beafd—ef—d&feetefs—s-hﬁl-l—fe%ufﬂ

ballet-aceerdingly)) may vote for one candidate on the offi-

cial ballot by placing an "x" or other mark in the space pro-
vided next to the name of a candidate.

(3) ((Retura—ofbalets:)) Each member of a public
school district board of directors and each ((ehairpersen-ofa))
approved private school ((beard-ef-direetors)) shall complete
voting by:

(a) Placing ((his-erher)) the marked official ballot in the
smaller, unmarked envelope and sealing the same;

(b) Placing the smaller unmarked envelope containing
the official ballot in the larger preaddressed envelope marked

"official ballot return envelope" and sealing the same; and

(c) ((Hnet-already designated;completing the following

nfermation-on-the-face-of the-official ballet returnenvelope:
}. Aine idmﬁﬁsahe.ﬁ of sohe e.l Eh.smﬁ OF private SE}’*E. ol a{.ﬁl
Hr t.he Ea;s El of public S.Ehﬂell IE.hSH.iEE E;E ar E.l lmem;ls Efsl identif

t))) Affixing proper postage and placing the official
ballot return envelope in the United States mail or otherwise

delivering the envelope to the superintendent of public
instruction.

AMENDATORY SECTION (Amending Order 84-8, filed
5/15/84)

WAC 392-109-095 Election ((board)) committee—
Appointment and composition. The ((state-board-efeduea-
tienr)) superintendent of public instruction shall annually
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appoint a three member election ((beard)) committee and at
least one alternate who shall serve thereon in the absence of a
regular member of the election ((beard)) committee. Count-
ing of votes cast at elections conducted pursuant to this chap-
ter shall be ((eeunted)) supervised by the superintendent of
public instruction or his or her designee and the election
((board)) committee.

AMENDATORY SECTION (Amending Order 96-05, filed
3/21/96, effective 4/21/96)

WAC 392-109-100 Receipt of ballots and count of
votes. (1) As official ballot return envelopes are received by
the superintendent of public instruction, a preliminary deter-
mination shall be made as to the eligibility of the ((veter))
elector, and a record shall be made on a list of eligible ((vet-
ers)) electors and approved private schools that the ((veter-er
sehoel)) elector has voted.

(2) Official ballot return envelopes not submitted in
compliance with this chapter and other envelopes containing
ballots shall be set aside for a final review and acceptance or
rejection by the election ((beard)) committee.

(&) (3) The election ((beard)) committee shall con-
vene for the purpose of counting votes on ((er-before-Oetober

5 > B

] Jate—ti ] gl 3 fosi I lj f l g
dent-of public-instraetion)) the date included on the election

timeline.

(a) Official ballot return envelopes ((that-are)) accepted
by the election ((beard)) committee shall be opened((;)) and
the inner unmarked envelopes containing the official ballots
shall be removed and placed aside((5)) still sealed.

(b) The inner unmarked envelopes shall then be opened
and the votes counted by the election ((beard)) committee.

(())) (4) No record shall be made or maintained of the
candidate for ((whieh)) whom any ((veter)) elector cast his or
her vote.

AMENDATORY SECTION (Amending Order 96-05, filed
3/21/96, effective 4/21/96)

WAC 392-109-105 Ineligible votes. The following bal-
lots and votes shall be declared void and shall not be
accepted:

(1) Votes for write-in candidates;

(2) Votes cast on other than an official ballot provided
pursuant to this chapter;

(3) Ballots which contain a vote for two or more of the
named candidates;

(4) Ballots contained in other than an official ballot
return envelope provided pursuant to this chapter;

(5) Ballots contained in an official ballot return envelope
upon which the ((veter)) elector is not designated by name;

(6) Ballots received after 5:00 p.m. ((Oetober—162)) on
the date included on the election timeline. Provided, that any
official ballot return envelope that is postmarked on or before
midnight ((Oeteber16)) of the above date and received pur-
suant to the United States mail prior to the initial counting of
votes by the election ((beard)) committee shall be accepted((:

B
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ved he United-S 4 before 5-06
p-m—oen-Oectober 21-thatisnetpestmarked-erlegiblypost-

marked-shall-alse-be-aceepted)); and
(7) Such other ballots or votes as the election ((beard))
committee shall determine to be unidentifiable or unlawful.

NEW SECTION

WAC 392-109-111 Run-off election. If no candidate
for any one position receives a minimum of fifty percent plus
one of the total votes for such position, the superintendent of
public instruction shall call a run-off election between the
two candidates receiving the two highest vote totals for such
position.

NEW SECTION

WAC 392-109-112 Dispute resolution. (1) Any public
school district board member or any approved private school
eligible to vote for a candidate for membership on the state
board of education or any candidate for the position, within
ten days after the superintendent of public instruction's
reporting of election, may contest the election of a candidate
for any of the following causes:

(a) Because the person whose right is being contested
gave a bribe or reward to an elector for the purpose of procur-
ing the candidate's election, or offered to do so; or

(b) On account of illegal votes.

(2) An action contesting an election pursuant to this
chapter shall be conducted in compliance with chapter
29A.68 RCW, as now or hereafter amended.

AMENDATORY SECTION (Amending Order 84-8, filed
5/15/84)

WAC 392-109-115 ((ECertifieation)) Report and certi-
fication of election. ((Withinten-ealendar-days-after-the-date

were-cotunted;butn

On the date included on the election timeline, but no later

than December 15, if a candidate receives a minimum of fifty
percent plus one of the total votes for a position, the superin-

tendent shall publicly announce and certify the election
results; or

(2) If a candidate does not receive a minimum of fifty

percent plus one of the total votes for a position, the superin-
tendent shall publicly announce the need for a run-off elec-
tion; the results of which shall be announced and certified no
more than ten days after election.

AMENDATORY SECTION (Amending Order 90-01, filed
1/31/90, effective 3/3/90)

WAC 392-109-117 Publishing of names. As soon as
reasonably possible after each annual election the superinten-
dent of public instruction shall publish the names of the
((direetors)) electors and approved private schools who voted
in the election.

Permanent
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AMENDATORY SECTION (Amending Order 96-05, filed
3/21/96, effective 4/21/96)

WAC 392-109-120 Vacancies and special elections.
(1) Whenever a vacancy among members elected by public
school boards of directors occurs on the state board of educa-
tion, from any cause whatsoever, it shall be the duty of the
remaining members representing public school boards of
directors to fill such vacancy by appointment consistent with
the appropriate regional position being vacated. and the per-
son so appointed shall continue in office until his or her suc-
cessor has been specially elected.

(2) Whenever a vacancy of the approved private school
elected member occurs on the state board of education, from
any cause whatsoever, it shall be the duty of the private

school advisory committee to fill such vacancy consistent
with qualifications in RCW 28A.305.102 and the person so

appointed shall continue in office until his or her successor
has been specially elected.

(3) When a vacancy occurs, the superintendent of public
instruction shall include such a position in the call of election
the following vear; a special election to be held in the same
manner as other elections provided for in this chapter, at
which election a successor shall be elected to hold office for
the unexpired term of the member whose position was
vacated.

(4) Special elections provided for in RCW ((28A305--

030-(new-congressional-distriets; 28A-305-060-(run-effelee-
tions)and28A-305-090-(vacaneies))) 28A.305.102 shall be
conducted in accordance with ((the-pertinent-precedural-and
SHbSt—&ﬂﬂ-Vé—pfO—V—tS—lﬂﬂS—ef)) thls chapter((—me}udmg—the—&me

pecia )).

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 392-109-055
WAC 392-109-058

Publicity.

Tentative certification of
electors.

WAC 392-109-072 Candidates for new congres-
sional district positions—
First elections—Term of

office.

WAC 392-109-110 Recount of votes cast—

Automatic—By request.
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PERMANENT RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed October 20, 2005, 3:32 p.m., effective January 1, 2006]

Effective Date of Rule: January 1, 2006.
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Purpose: The rules are part of the state funding formula
for K-12 education. The 2005 legislature added a sixth crite-
ria to the list of additional criteria for all credits earned by
certificated instructional staff after September 1, 1995, for
application to the salary schedule developed by the legisla-
tive evaluation and accountability program committee. Also,
a reference is updated from the State Board of Education to
the Washington professional educator standards board.

Citation of Existing Rules Affected by this Order:
Amending WAC 392-121-262.

Statutory Authority for Adoption: RCW 28A.150.290
(1).

Other Authority: RCW 28A.415.023.

Adopted under notice filed as WSR 05-17-174 on
August 23, 2005.

Changes Other than Editing from Proposed to Adopted
Version: The reference in subsection (1)(c) of the WAC is
updated from the State Board of Education to the Washington
Professional Educator Standards Board.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: October 20, 2005.

Dr. Terry Bergeson
State Superintendent

AMENDATORY SECTION (Amending WSR 02-22-065,
filed 11/1/02, effective 12/2/02)

WAC 392-121-262 Definition—Additional criteria
for all credits. Credits earned after September 1, 1995, must
satisfy the following criteria in addition to those found in
WAC 392-121-255, 392-121-257, and 392-121-259:

(1) At the time credits are recognized by the school dis-
trict the content of the course must meet at least one of the
following:

(a) It is consistent with a school-based plan for mastery
of student learning goals as referenced in RCW 28A.655.110,
the annual school performance report, for the school in which
the individual is assigned;

(b) It pertains to the individual's current assignment or
expected assignment for the following school year;

(c) It is necessary for obtaining endorsement as pre-
scribed by the ((state-beard-ef-edueation)) Washington pro-
fessional educator standards board;

(d) It is specifically required for obtaining advanced lev-
els of certification; ((ef))
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(e) It is included in a college or university degree pro-
gram that pertains to the individual's current assignment or
potential future assignment as a certificated instructional
staff; or

(f) It addresses research-based assessment and instruc-
tional strategies for students with dyslexia, dysgraphia, and
language disabilities when addressing learning goal one
under RCW 28A.150.210. as applicable and appropriate for
individual certificated instructional staff;

(2) Credits which have been determined to meet one or
more of the criteria in subsection (1) of this section shall con-
tinue to be recognized in subsequent school years and by sub-
sequent school district employers; and

(3) Credits not recognized in a school year may be recog-
nized in a subsequent school year if there is a change in the
qualifying criteria such as a change in state board of educa-
tion rules, a change in the district's strategic plan, a change in
the school-based plan for the school in which the individual
is assigned, a change in the individual's assignment, or a
change in the individual's employer.

WSR 05-22-009
PERMANENT RULES
DEPARTMENT OF
FINANCIAL INSTITUTIONS
[Filed October 21, 2005, 1:39 p.m., effective November 21, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The proposed rules repeal the old rules, and
make them comply with the Governor's Executive Order 05-
03, Plain Talk. This will make the rules more user friendly
for licensees and the public.

The proposed rules modernize and clarify existing rules,
and add many changes required by the new law passed in
2003 (SSB 5452, chapter 86, Laws 0f 2003), and 2005 (ESSB
5415, chapter 256, Laws of 2005). In summary the proposed
rule:

m  Incorporates the statutory definitions, including the
amendments and additions from the 2003 act;

m  Provides a more detailed description of the director's
authority to conduct examinations and investiga-
tions;

m  Conforms the consequences of late filing of annual
assessment fees to the 2003 statutory changes;

m  Eliminates securities and letters of credit as alterna-
tives to the required surety bond,

m  Establishes minimum requirements for small loan
applications;

m  Provides interpretive guidance regarding payment
plans;

m  Expands the requirements for disclosure statements
to borrowers; and

m  Makes additions to record-keeping requirements.

These changes will assist licensees in operating their
businesses in compliance with the new law. It deletes refer-
ences to older provisions of the law no longer used by licens-
ees such as eliminating securities and letters of credit as alter-
natives to the required surety bond. The new rule also clari-
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fies exactly what the director's authorities are in examinations
and investigations. The new law requires that licensees offer
payment plans to borrowers after four successive loans, and it
also requires more disclosures that the licensee must provide
to the borrower. This rule will assist licensees in providing
the payment plan and the disclosures.

Citation of Existing Rules Affected by this Order:
Repealing chapter 208-630 WAC. Please see below for list
of repealed WAC.

Statutory Authority for Adoption: RCW 31.04.165.

Other Authority: RCW 43.320.040, 31.45.030, 31.45.-
050, 31.45.200.

Adopted under notice filed as WSR 05-18-095 on Sep-
tember 7, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 1, Amended 1, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 25, Amended 60,
Repealed 24.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 3, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 5,
Amended 8, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 25, Amended 60, Repealed 24; Pilot Rule
Making: New 0, Amended 0, Repealed 0; or Other Alterna-
tive Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: October 17, 2005.

Scott Jarvis

Agency Director

NEW SECTION

WAC 208-630-110 What definitions are required to
understand these rules? The definitions in RCW 31.45.010
and this section apply throughout this chapter unless the con-
text clearly requires otherwise.

"Act" means chapter 31.45 RCW.

"Affiliate" means any person who directly or indirectly
through one or more intermediaries, controls, or is controlled
by, or is in common control with another person.

"Agent" for purposes of RCW 31.45.079 means a person
who, pursuant to the terms of a written agreement and for
compensation, performs small loan agent services on behalf
of an exempt entity.

"Board director" means a director of a corporation or a
person occupying a similar status and performing a similar
function with respect to an organization, whether incorpo-
rated or unincorporated.

"Close of business" for the purposes of RCW 31.45.86
and these regulations means the actual time a licensee closes
for business at the location from which a small loan was orig-
inated or 11:59 p.m. Pacific Time, whichever is earlier.

"Department" means the department of financial institu-
tions.
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"Exempt entity" means a person described in RCW
31.45.020 that is engaged in the business of making small
loans.

"Investigation" means an examination undertaken for the
purpose of detecting violations of chapter 31.45 RCW or
these rules or obtaining information lawfully required under
chapter 31.45 RCW or these rules.

"License" means a license issued by the director to
engage in the business of check cashing or check selling
under the provision of chapter 31.45 RCW.

"Monetary instrument" means a check, draft, money
order or other commercial paper serving the same purpose.

"Payday advance lender" or "payday lender" means a lic-
ensee under this chapter who has obtained a small loan
endorsement under RCW 31.45.073.

"Payday advance loan," "payday loan" or "deferred
deposit loan" means the same as a small loan.

"Postdated check" means a check delivered prior to its
date, generally payable at sight or on presentation on or after
the day of its date. "Postdated check" does not include any
promise or order made or submitted electronically by a bor-
rower to a licensee.

"RCW" means the Revised Code of Washington.

"Small loan agent services" means all or substantially all
of the following services:

(1) Marketing and advertising small loans;

(2) Taking small loan applications;

(3) Assisting customers in completing small loan docu-
mentation;

(4) Providing required disclosures;

(5) Disbursing small loan proceeds;

(6) Collecting small loans;

(7) Retaining documents and records; and

(8) Making reports.

"State" means the state of Washington.

"Unsafe or unsound financial practice” means any
action, or lack of action, the likely consequences of which, if
continued, would impair materially the net worth of a lic-
ensee or create an abnormal risk of loss to its customers.

LICENSING REQUIREMENTS

NEW SECTION

WAC 208-630-120 What does a business have to do
to operate as a check casher and seller, or to make small
loans as a payday lender? In order to engage in the business
of check cashing and selling, a business must apply and
obtain from the department a check cashing or selling license.
A check casher or seller must first obtain a small loan
endorsement to its license to make small loans in accordance
with chapter 31.45 RCW and this chapter.

NEW SECTION

WAC 208-630-130 How does a business apply for a
check casher's or seller's license or a small loan endorse-
ment to a check casher's or seller's license? Each applicant
for a check casher license, or check seller license, or a small
loan endorsement to a check casher's or seller's license must
apply to the director by filing the following:
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(1) An application in a form prescribed by the director
including at least the following information:

(a) The legal name, residence, and business address of
the applicant if the applicant is an individual or sole propri-
etorship, and in addition, if the applicant is a partnership, cor-
poration, limited liability company, limited liability partner-
ship, trust, company, or association, the name and address of
every member, partner, officer, controlling person, and board
director;

(b) The trade name or name under which the applicant
will do business under the act;

(c) The street and mailing address of each location in
which the applicant will engage in business under the act;

(d) The location at which the applicant's records will be
kept; and

(e) Financial statements and any other pertinent informa-
tion the director may require with respect to the applicant and
its board directors, officers, trustees, members, or employees,
including information regarding any civil litigation filed
within the preceding ten years against the applicant or con-
trolling person of the applicant;

(2) A surety bond and related power of attorney, or other
security acceptable to the director in an amount equal to the
penal sum of the required bond as set forth in this rule. Inlieu
of the bond, the applicant may demonstrate to the director net
worth in excess of three times the amount of the penal sum of
the required bond in accordance with RCW 31.45.030 (5)(b)
and (e) and this rule;

(3) A current financial statement as of the most recent
quarter end prepared in accordance with generally accepted
accounting principles which includes a statement of assets
and liabilities and a profit and loss statement;

(4) Information on the applicant's or any affiliate's cur-
rent or previous small loan or related type business in this
state or any other state, including, but not limited to, name,
address, city, state, licensing authority, and whether any
enforcement action is pending or has been taken against the
applicant in any state;

(5) Upon request, a complete set of fingerprints and a
recent photograph of each sole proprietor, owner, director,
officer, partner, member, and controlling person; and

(6) An application fee.

Any information in the application regarding a personal
residential address or telephone number, and any trade secret
as defined in RCW 19.108.010 including any financial state-
ment that is a trade secret is exempt from the public disclo-
sure requirements of chapter 42.17 RCW.

NEW SECTION

WAC 208-630-140 Once a business finishes the appli-
cation process, when does the director issue a license? If
the director determines that all licensing criteria of chapter
31.45 RCW have been met and the appropriate fees paid, the
director shall issue a nontransferable license for the applicant
to engage in the business of cashing and/or selling checks or
a small loan endorsement to a license.
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NEW SECTION

WAC 208-630-150 When does the license expire? The
license and small loan endorsement will remain continuously
in effect until surrendered, suspended, or revoked.

NEW SECTION

WAC 208-630-160 Does each location where a lic-
ensee makes small loans have to have a small loan
endorsement? The law requires a small loan endorsement
for each location where a licensee makes small loans. These
locations include, in addition to traditional staffed locations,
unstaffed locations at which electronic or telephonic termi-
nals such as facsimile machines, telephones, computer termi-
nals or similar devices are available to the public to provide
access to small loans, whether or not the locations are located
within the premises of an exempt entity.

NEW SECTION

WAC 208-630-170 Where may a licensee make small
loans? A small loan endorsement may authorize a licensee to
make small loans at a location other than the licensed location
where it cashes and sells checks.

NEW SECTION

WAC 208-630-180 Is there a bond requirement for
licensees? A licensee engaged in any business under chapter
31.45 RCW must obtain a bond. The bond must run to the
benefit of the state and any person or persons who suffer loss.
The licensee must file the bond with the director at the begin-
ning of each calendar year. The bond must be issued by a
surety which meets the requirements of chapter 48.28 RCW.
The bond form must be acceptable to the director. The lic-
ensee may obtain a copy of an acceptable form from the
department.

NEW SECTION

WAC 208-630-190 What type of bond is necessary
and what are the conditions? The bond shall be continuous
and conditioned upon the licensee faithfully abiding by chap-
ter 31.45 RCW and all rules in this chapter. It shall also be
conditioned upon the licensee paying all persons who pur-
chase monetary instruments from the licensee the face value
of any monetary instrument dishonored by the drawee finan-
cial institution due to insufficient funds or by reason of the
account having been closed. The surety shall only be liable
for the face value of the dishonored monetary instrument, and
shall not be liable for any interest or consequential damages.
For a licensee with a small loan endorsement, the bond shall
run to the benefit of the state and any person or persons who
suffer loss due to the licensee's violation of chapter 31.45
RCW or this chapter.

NEW SECTION

WAC 208-630-200 How is a bond canceled? The bond
may be canceled by the surety by giving written notice to the
director and licensee of its intent to cancel the bond. The can-
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cellation is effective thirty days after the notice is received by
the director.

NEW SECTION

WAC 208-630-210 What is the liability of the surety
under the bond? Whether or not the bond is renewed, con-
tinued, reinstated, reissued, or otherwise extended, replaced,
or modified, including increases or decreases in the penal
sum, it shall be considered one continuous obligation, and the
surety shall not be liable in an aggregate or cumulative
amount exceeding the penal sum set forth on the face of the
bond. In no event shall the penal sum, or any portion thereof,
at two or more points in time be added together in determin-
ing the surety's liability. The surety shall not be liable for any
liability of the licensee for tortious acts, whether or not such
liability is imposed by statute or common law, or is imposed
by contract. The bond shall not be a substitute or supplement
to any liability or other insurance required by law or by con-
tract. If the surety desires to make payment without awaiting
court action against it, the penal sum of the bond shall be
reduced to the extent of any payment made by the surety in
good faith under the bond.

NEW SECTION

WAC 208-630-220 Who may make claims against the
bond? Any person who is a purchaser of a monetary instru-
ment from the licensee having a claim against the licensee for
the dishonor of any monetary instrument by the drawee
financial institution due to insufficient funds or by reason of
the account having been closed, or any person who obtained
a small loan from the licensee and was damaged by the lic-
ensee's violation of chapter 31.45 RCW or this chapter, may
bring suit upon such bond or deposit in the superior court of
the county in which the monetary instrument was purchased,
or in the superior court of a county in which the licensee
maintains a place of business. Jurisdiction shall be exclu-
sively in the superior court. Any action must be brought not
later than one year after the dishonor of the monetary instru-
ment on which the claim is based. If the claims against a
bond or deposit exceed the amount of the bond or deposit,
each claimant shall only be entitled to a pro rata amount,
based on the amount of the claim as it is valid against the
bond, or deposit, without regard to the date of filing of any
claim or action.

NEW SECTION

WAC 208-630-230 What if there are claims against
the bond? The licensee must notify the department of any
claim against the bond within ten days after receiving notice
of a claim.

NEW SECTION

WAC 208-630-240 What is the amount of bond
needed for licensees engaging only in check selling? The
penal sum of the surety bond for a person with a check seller
license shall not be less than the amount established in the
following table:
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Highest Monthly Required Plus Percentage

Liability* Bond of Excess

Up to $50,000  Highest Monthly $0
Liability or

$10,000, which-
ever is greater

$50,001 to $50,000 .5 above $50,000
$100,000

$100,001 and $75,000 .25 above $100,000
above

*  The monthly liability is the total sum of checks for
a given month. The "highest monthly liability" shall
be determined by multiplying the highest monthly
liability of checks from the preceding calendar year
by seventy-five percent.

NEW SECTION

WAC 208-630-250 What is the amount of bond
needed if a licensee has a small loan endorsement? The
required penal sum of the bond for a small loan endorsement
must be ten thousand dollars plus an additional one thousand
dollars for each endorsed branch office beyond one branch.

NEW SECTION

WAC 208-630-260 Does a licensee have any alterna-
tive to maintaining a surety bond? In lieu of the surety
bond required in this rule, an applicant or licensee may sub-
stitute one of the following alternatives with the approval of
the director. Any alternative to the surety bond shall secure
the same obligations as would the surety bond. The amount
of alternative substituted under subsection (1) or (2) of this
section must be equal to or greater than the amount of the
required surety bond.

(1) Time deposit. An assignment in favor of the director
of a certificate of deposit. The certificate of deposit must be
issued by a financial institution in the state whose deposits or
shares are insured by an agency of the government of the
United States. The depositor is entitled to receive all interest
and dividends on the certificate of deposit.

(2) Demonstration of net worth. A licensee or appli-
cant for a small loan endorsement may demonstrate net worth
in excess of three times the amount of the required bond. The
licensee shall notify the director within ten business days of
any date upon which its net worth decreases below the
required amount. A licensee that fails to maintain the
required level of net worth and continues to operate under a
small loan endorsement will be required to immediately
obtain a surety bond and maintain it for five years after the
date of noncompliance. During this five-year period, the
director will not accept a demonstration of net worth in lieu
of a surety bond.

(3) Reports required. A licensee that maintains net
worth in lieu of a surety bond shall submit annually to the
director an audited financial statement and within forty-five
days after the close of each quarter a supplementary year-to-
date financial statement prepared in accordance with gener-
ally accepted accounting principles. The financial statements
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must include at a minimum a statement of assets and liabili-
ties and a profit and loss statement. The director may con-
tinue to require other documents, agreements or information
necessary to properly evaluate and ensure that the licensee
remains in compliance with this section.

(4) Bad debts and judgments. A licensee that main-
tains net worth in lieu of a surety bond may not consider bad
debts and certain judgments as assets. The director may
approve exceptions in writing. The licensee must charge off
its books any debt upon which any payment is six months or
more past due. The licensee may not count as an asset any
judgment more than two years old which has not been paid.
Time consumed by an appeal from a judgment is not counted
in the two-year limit.

(5) Noncompliance. A licensee that does not comply
with this section must obtain and file with the director a
surety bond in the required amount in WAC 208-630-030 by
the date specified by the director.

NEW SECTION

WAC 208-630-270 When and under what circum-
stances may the director have access to the criminal his-
tory of an applicant or licensee, or controlling person? (1)
The director may review any criminal history record informa-
tion maintained by any federal, state, or local law enforce-
ment agency relating to:

(a) An applicant for a license or small loan endorsement
under chapter 31.45 RCW; or

(b) A controlling person of an applicant for a license
under chapter 31.45 RCW.

(2) The director may deny, suspend or revoke a license if
the applicant, licensee, or controlling person of the applicant
or licensee fails to provide a complete set of fingerprints and
a recent photograph on request.

(3) All criminal history record information received by
the director is confidential information and is for exclusive
use of the director and the division of consumer services.
Except on court order or as provided by subsection (4) of this
section, or otherwise provided by law, the information may
not be released or otherwise disclosed to any other person or
agency.

(4) The director may not provide a person being investi-
gated under this section with a copy of the person's criminal
history record obtained pursuant to subsection (1) of this sec-
tion. This subsection does not prevent the director from dis-
closing to the person the dates and places of arrests, offenses,
and dispositions contained in the criminal history records.

LICENSING FEES

NEW SECTION

WAC 208-630-280 Does a licensee have to pay a fee
for a license application? At the time an applicant files for a
license, the applicant must pay to the director a deposit fee for
investigating and processing the application.
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NEW SECTION

WAC 208-630-290 How much are the fees for vari-
ous license applications, and when does a licensee pay
them? (1) The director shall collect a fee of sixty-nine dollars
per employee hour expended for services, plus actual
expenses, for review, investigation and processing of:

(a) New license applications;

(b) Small loan endorsement applications;

(c) Additional locations;

(d) Change of control;

(e) Relocation of office;

(f) Voluntary or involuntary liquidation of licensee.

(2) The director may require a lump sum payment in
advance to cover the anticipated cost of review and investiga-
tion of the activities described in this section.

NEW SECTION

WAC 208-630-300 What happens if a licensee pays a
lump sum payment in advance, and there is a surplus or
deficiency in the application deposit? If the deposit
required exceeds the actual amount derived in WAC 208-
630-290(1), the amount in excess shall be refunded.

If the deposit fee does not cover the costs of investiga-
tion and processing, the applicant will pay for any additional
cost, which will be itemized and billed by the director.

NEW SECTION

WAC 208-630-310 Is the licensee's deposit fee
refundable? The deposit fee is not refundable if the applica-
tion is denied or withdrawn, or if the license is issued. The
director will apply the deposit fee to the actual cost of inves-
tigating and processing the application.

EXAMINATION AND INVESTIGATION

NEW SECTION

WAC 208-630-320 What examination authority does
the director have? The director determines the frequency of
examinations for the purpose of determining compliance with
chapter 31.45 RCW and these rules.

The director or designee may at any time examine the
records and documents used in the business of any licensee or
licensee's agent wherever located.

The director or designee may examine the records and
documents of any person the director believes is engaging in
unlicensed business governed by chapter 31.45 RCW wher-
ever located.

NEW SECTION

WAC 208-630-330 May the director accept other
reports in lieu of an examination? The director or desig-
nees may accept reports prepared by independent certified
professionals or prepared by another state or the federal gov-
ernment in lieu of, in whole or in part, an examination per-
formed by the director.
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NEW SECTION

WAC 208-630-340 What should a licensee expect the
director to review during an examination? In conducting
examinations the director or designee may:

(1) Obtain access, during reasonable business hours, to
the offices and places of business, books, accounts, papers,
files, records, computers, safes and vaults of any person in
possession of information relevant to the examination;

(2) Interview any person the director or designee
believes has information relative to the examination, includ-
ing, but not limited to, any party to the transaction;

(3) Obtain statements in writing by any person, under
oath or otherwise, as to all facts and circumstances concern-
ing the matters under examination;

(4) Require the production of copies of any items in sub-
section (1) of this section;

(5) Require assistance and cooperation, from any lic-
ensee or employee or agent of any licensee under examina-
tion with respect to the conduct and subject matter of the
examination;

(6) Conduct meetings and exit review with owners, man-
agers or employees of the licensee being examined;

(7) Require a response from the subject of the examina-
tion.

NEW SECTION

WAC 208-630-350 Who pays for the costs of an
examination? Every licensee must pay to the director the
actual cost of examining and supervising each licensed place
of business at the examination hourly rate of sixty-nine dol-
lars per person per hour expended, plus actual expenses,
which for out-of-state exams includes, without limitation,
travel, lodging and per diem expense.

NEW SECTION

WAC 208-630-360 Whether a business has a license
or not, what should the business know about an investiga-
tion? The director or designee may conduct investigations at
any time, in or outside of the state, to determine whether any
person has violated or is about to violate chapter 31.45 RCW,
these rules, or any order issued under these laws and rules.
For that purpose the director or designee may conduct inquir-
ies, interviews and examinations of any person relevant to the
investigation.

NEW SECTION

WAC 208-630-370 What powers does the director
have during an investigation? The director or designee may
investigate the business of a licensee, or other business or
personal financial records of any person subject to investiga-
tion. In conducting investigations, the director or designee
may:

(1) Have access to any location where records of the sub-
ject of the investigation are located, including offices, places
of business, commercial storage facilities, computers, safes
and vaults for the purposes of obtaining, reviewing or copy-
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ing books, accounts, papers, files, or records, including elec-
tronic records, or records in any format;

(2) Administer oaths and affirmations;

(3) Subpoena witnesses and compel their attendance at a
time and place determined by the director or designee, and
compel their testimony regarding any matter related to an
investigation or examination under chapter 31.45 RCW or
these rules, including:

(a) Testimony regarding the existence, description,
nature, custody, condition and location of any relevant evi-
dence;

(b) The identity and location of persons having knowl-
edge of any matter related to the investigation; and

(c) Any matter reasonably calculated to lead to the dis-
covery of material evidence.

(4) Subpoena the production of any books, records in any
format, documents or other tangible things, or physical or
documentary evidence or matter;

(5) Conduct oral examination, under oath or otherwise,
publicly or privately, of any controlling person, employee,
agent or independent contractor of a licensee;

(6) Conduct oral examination, under oath or otherwise,
publicly or privately, of any person whose testimony is
deemed relevant to the investigation;

(7) Copy, or request to be copied, any items described in
subsection (1) of this section, or if the director or designee
determines that:

(a) There is danger that original records may be
destroyed, altered, or removed denying the director access; or

(b) Original documents are necessary for the preparation
of criminal referral or trial, the director may take possession
of originals of any items described in subsection (1) of this
section, regardless of the source of such items. Originals
and/or copies taken by the director may be held, returned, or
forwarded to other regulatory or law enforcement officials as
determined necessary by the director or designee.

(8) Conduct analysis and review of any items described
in subsection (1) of this section;

(9) Require assistance, as necessary, from any employee
or person subject to investigation under this section with
respect to the conduct and subject matter of the investigation;

(10) Conduct meetings and exit reviews with owners,
managers, officers, or employees of any person subject to
investigation or examination under this chapter;

(11) Conduct meetings and share information with other
regulatory or law enforcement agencies; and

(12) Prepare and deliver, as deemed necessary, a report
of investigation requiring a response from the recipient.

The director may investigate the business and records of
any person who the director has reason to believe is engaging
in business which requires a license under chapter 31.45
RCW.

NEW SECTION

WAC 208-630-380 What are the fees for an investi-
gation? Unless the person investigated is not required to hold
a license, the person must pay the cost of the investigation at
the hourly rate of sixty-nine dollars per person per hour
expended, plus actual expenses, which for out-of-state inves-
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tigations includes, without limitation, travel, lodging and per
diem expense.

NEW SECTION

WAC 208-630-390 May the director hire other spe-
cialists to assist with examinations and investigations, and
who will pay for them? (1) The director may retain attor-
neys, accountants, or other professionals and specialists as
examiners, auditors, or investigators, to conduct, or assist in
the conduct of examinations, or investigations. Fees for ser-
vices provided to the director by such professionals and spe-
cialists under this paragraph will be billed at such rates and in
the manner described in WAC 208-630-350 and 208-630-
380.

(2) The director may order the retention of such profes-
sionals and specialists as auditors, or investigators to con-
duct, or assist in the conduct of audits or investigations.
Unless the director determines that the person investigated is
not required to hold a license or otherwise should not bear the
cost, the actual cost of these services will be borne by the per-
son who is the subject of the audit, or investigation.

ASSESSMENTS AND REPORTING REQUIREMENTS

NEW SECTION

WAC 208-630-400 Once licensed, what fees must a
licensee pay to keep a license current? (1) The director will
charge each licensee an annual assessment at the rate set forth
in subsection (2) of this section. Assessments for a calendar
year will be computed on total volume of transactions as of
December 31 of the previous calendar year.

(2) The annual assessment rate is:
(a) For check cashers:

(i) If the volume of checks cashed is one million dollars
or less, there is no annual assessment;

(i1) If the volume of checks cashed is over one million
dollars, the annual assessment is five hundred thirteen dollars
and ninety-five cents per licensed location.

(b) For check sellers:

(1) If the volume of checks sold is one million dollars or
less, there is no annual assessment;

(i) If the volume of checks sold is over one million dol-
lars, the annual assessment is five hundred thirteen dollars
and ninety-five cents per licensed location.

(c) For licensees with small loan endorsements, in addi-
tion to (a) and/or (b) of this subsection:

(i) If the volume of small loans made is one million dol-
lars or less, there is no annual assessment;

(i1) If the volume of small loans made is over one million
dollars, the annual assessment is five hundred thirteen dollars
and ninety-five cents per licensed location.

(3) For purposes of this section, "volume" includes all
transactions made under this chapter and chapter 31.45 RCW
by a Washington licensed check casher or check seller at all
licensed locations.
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NEW SECTION

WAC 208-630-410 What happens if a licensee is late
with an annual assessment fee? If a licensee does not pay its
annual assessment fee by April 15, the director must send the
licensee a notice of suspension and assess a late fee of
twenty-five percent of the annual assessment fee. The lic-
ensee's payment of both the annual assessment fee and the
late fee must arrive in the department's offices by 5:00 p.m.
on the tenth day after the annual assessment fee due date,
unless the department is not open for business on that date,
then the licensee's payment of both the annual assessment fee
and the late fee must arrive in the department's offices by
5:00 p.m. on the next day the department is open for business.
If the payment of both the annual assessment fee and the late
fee does not arrive prior to such time and date, the expiration
of the licensee's license is effective at 5:00 p.m. on the thirti-
eth day after the assessment fee due date.

NEW SECTION

WAC 208-630-420 How can a license be reinstated
after it expires? The director may reinstate the license if,
within twenty days after the effective date of expiration, the
licensee:

(1) Pays both the annual assessment fee and the late fee;
and

(2) Attests under penalty of perjury that it did not engage
in conduct requiring a license under this chapter during the
period its license was expired. The director may confirm the
licensee's attestation by an investigation.

NEW SECTION

WAC 208-630-430 When may a licensee expect a fee
increase? The department intends to increase its fee and
assessment rates each year for several bienniums. The
department intends to initiate a rule making for this purpose
each biennium. This rule provides for an automatic annual
increase in the rate of fees and assessments each fiscal year
during the 2005-2007 biennium.

(1) On July 1, 2005, the fee and assessment rates as
increased in the prior fiscal year, will increase by a percent-
age rate equal to the fiscal growth factor for the then current
fiscal year. As used in this section, "fiscal growth factor" has
the same meaning as the term is defined in RCW 43.135.025.
However, there will be no rate increase under this subsection
(1) for assessments described in WAC 208-630-022 (2)(a)(i),
(b)(1) and (c)(D).

(2) The director may round off a rate increase under sub-
section (1) of this section. However, no rate increase may
exceed the applicable fiscal growth factor.

NEW SECTION

WAC 208-630-440 How will a licensee know about
fee increases? By June 1 of each year, the director will make
available a chart of the new rates that will take effect on the
immediately following July 1.
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NEW SECTION

WAC 208-630-450 When may the director waive
fees? The director may waive any or all of the fees and
assessments imposed, in whole or in part, when he or she
determines that both of the following factors are present:

(1) The consumer services program fund exceeds the
projected acceptable minimum fund balance level approved
by the office of financial management; and

(2) That such course of action would be fiscally prudent.

NEW SECTION

WAC 208-630-460 When must a licensee inform the
director of significant changes in business? A licensee
must notify the director in writing within fifteen days of the
occurrence of any of the following significant developments:

(1) Licensee filing for bankruptcy or reorganization.

(2) Notification of the initiation of license revocation
procedures in any state against the licensee.

(3) The filing of criminal charges or a criminal indict-
ment or information, in any way related to check cashing,
check selling or small loan activities of the licensee, key
officer, board director, or controlling person, including, but
not limited to, the handling and/or reporting of moneys
received and/or instruments sold.

(4) A licensee, sole proprietor, owner, director, officer,
partner, member or controlling person being convicted of a
crime.

(5) A change of control. In the case of a corporation,
control is defined as a change of ownership by a person or
group acting in concert to acquire ten percent of the stock, or
the ability of a person or group acting in concert to elect a
majority of the board directors or otherwise effect a change in
policy of the corporation. The director may require such
information as deemed necessary to determine whether a new
application is required. In the case of entities other than cor-
porations, change in control shall mean any change in con-
trolling persons of the organization either active or passive.
Change of control investigation fees shall be billed to the per-
sons or group at the rate billed for applications.

REQUIREMENTS FOR CHECK CASHING AND
MAKING SMALL LOANS (PAYDAY LENDING)

NEW SECTION

WAC 208-630-470 What types of information must a
licensee include on a borrower's application for a small
loan? The licensee must require and maintain an application
for each borrower in each small loan transaction. Each appli-
cation must contain the borrower's full name, Social Security
number or other unique identifier acceptable to the director,
current address, loan origination date, and whether the appli-
cant is a military borrower at any time prior to the termination
date of the loan. As used in this section "other unique identi-
fier" means a state identification card, a passport, a document
issued by the Immigration and Naturalization Service of the
United States that provides identification of the borrower, a
matricula consular, a driver's license, or other forms as
approved by the director.
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Licensees may rely upon an applicant representation
regarding the applicant's military status, and are not required
to conduct an independent investigation regarding military
status.

NEW SECTION

WAC 208-630-480 How must a licensee maintain
customer small loan applications? The licensee may main-
tain a single master application in paper or electronic form
that the licensee updates each time a customer takes out a
new loan.

NEW SECTION

WAC 208-630-490 What information must the note
or small loan agreement contain? Each small loan made
under a small loan endorsement pursuant to chapter 31.45
RCW must be evidenced by a written note or loan agreement
which must contain at least the following:

(1) The origination date of the loan;

(2) The principal of the loan;

(3) The manner in which the loan is to be repaid, includ-
ing a statement of whether any check held in connection with
a small loan may be redeemed in cash and if so, a statement
of the date and time after which the licensee may choose not
to permit redemption;

(4) The termination date of the loan;

(5) The dollar amount of fees and the method of calculat-
ing fees;

(6) The annual percentage rate as defined in the federal
Truth in Lending Act; and

(7) The signature or electronic signature of the borrower.

NEW SECTION

WAC 208-630-500 When must a licensee provide a
note or small loan agreement to the borrower? A licensee
must provide a copy of the note or loan agreement (or if in
electronic form, make available) to the borrower at the time
the borrower executes the note or loan agreement.

NEW SECTION

WAC 208-630-510 When does a borrower have a
right to enter into a statutory payment plan? A borrower
has a right to convert a small loan to a statutory payment plan
after four successive loans and prior to default on the last
loan.

NEW SECTION

WAC 208-630-520 If a borrower and licensee enter
into a statutory payment plan, what is the term of the pay-
ment plan? A payment plan under the provisions of RCW
31.45.084 must be for a period of at least sixty days unless a
shorter period is agreed to by both the borrower and the lic-
ensee.
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NEW SECTION

WAC 208-630-530 If a borrower and licensee enter
into a statutory payment plan, how must the payments be
structured? A payment plan under the provisions of RCW
31.45.084 must provide for at least three separate payments
which, unless otherwise requested by the borrower and
agreed to in writing by the lender, shall be:

(1) Equal to the total amount of the payment plan divided
by the number of payments (subject to reasonable rounding);
and

(2) Due at substantially equivalent intervals. For exam-
ple, a sixty-day, three hundred fifty dollar payment plan
entered into on May 1 providing for payments of one hundred
twenty dollars on May 20, one hundred twenty dollars on
June 11, and one hundred ten dollars on June 29, complies
with this rule.

NEW SECTION

WAC 208-630-540 Must a licensee comply with the
federal Truth in Lending Act when entering into a pay-
ment plan? An agreement to enter into a payment plan under
the provisions of RCW 31.45.084 must comply with the fed-
eral Truth in Lending Act, 15 U.S.C. Sec. 1601.

NEW SECTION

WAC 208-630-550 May the licensee and the bor-
rower enter into a payment plan prior to the fourth con-
secutive loan? A licensee is not prohibited from entering into
a payment plan with a borrower at any time prior to the time
a borrower's right to a statutory payment plan is triggered
under RCW 31.45.084. Any payment plan other than a stat-
utory payment plan may be on any terms on which a licensee
and borrower may agree.

NEW SECTION

WAC 208-630-560 What types of disclosures must a
licensee make to a borrower? (1) A licensee must deliver to
the borrower at the time the licensee makes a small loan, a
disclosure that meets the requirements of all applicable laws,
including the federal Truth in Lending Act.

(2) A licensee must deliver to the borrower at the time
the licensee makes the small loan a disclosure of the right to
rescind the loan and the right to convert the loan to a payment
plan.

NEW SECTION

WAC 208-630-570 What must be included in the dis-
closures? The disclosure referred to in WAC 208-630-560(2)
must be substantially in the following form:

Your right to a payment plan.

If this is your fourth (or greater) successive loan, and if
you are not in default, you may convert your loan to a pay-
ment plan with us. "Successive loans" means loans made to
you by us with no more than three business days between the
repayment in full of one loan and the beginning date of the
next loan.
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A payment plan will allow you, by paying a one time
fee equal to the finance charge on your loan, to pay all that
you owe in at least three payments over a period of at least
sixty days.

Your right to rescind (cancel) this loan. You have the
right to rescind (cancel) this loan by returning the amount
of the loan in cash, or returning the check given to you by us
to our office by the close of business on our next business day
following the date of this loan. We may not charge you for
canceling the loan and we will return to you any postdated
check or electronic equivalent you have given to us.

NEW SECTION

WAC 208-630-580 In addition to providing disclo-
sures to the borrower, does a licensee have to post any dis-
closures? Licensees that make small loans must post at each
location where small loans are made a conspicuous notice
substantially in the form set forth in the preceding question.

NEW SECTION

WAC 208-630-590 How must a licensee format dis-
closures? All disclosures must be presented in a manner and
physical format that is clear, conspicuous and designed to call
attention to each right and responsibility of the borrower and
lender being disclosed. Such statements may be provided
separately or included within the note or loan agreement.

NEW SECTION

WAC 208-630-600 What documentation must a lic-
ensee keep to show that the licensee has made the proper
disclosures? A licensee must maintain in its files sufficient
information to show compliance with the consumer disclo-
sure requirements of chapter 31.45 RCW, these rules, and
state and federal law.

NEW SECTION

WAC 208-630-610 Are there accounting and finan-
cial records that a licensee must keep? Licensees must
maintain as a minimum the following records for at least two
years.

(1) A licensee must maintain a record of transactions
conducted. Such a record may be limited to the following
provided a sufficient audit trail is available through records
obtainable from the licensee's bank of account:

(a) Amount of the checks cashed;

(b) Amount of fees charged for cashing the check;

(c) Amount of cash deducted from the transaction for the
sales of other services or products;

(d) Amount of each check or monetary instrument sold;

(e) Amount of fee charged for the monetary instrument;

(f) Amount of small loan proceeds disbursed;

(g) Fees charged for small loans;

(h) Amount of payments on small loans received;

(1) Origination date of each small loan;

(j) Termination date of each small loan;

(k) Payment plan payment due dates;
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(1) The information required to be maintained for appli-
cations in the rule.

(2) Licensees must maintain a cash reconciliation sum-
marizing each day's activity and reconciling cash on hand at
the opening of business to cash on hand at the close of busi-
ness. Such reconciliation must separately reflect cash
received from the sale of checks, redemption of returned
items, bank cash withdrawals, cash disbursed in cashing of
checks, cash disbursed in making small loans, cash received
in payment of small loans and bank cash deposits.

(3) Records of the disbursement of loan proceeds and the
receipt of all payments on the balance of small loans must be
kept and must indicate the date of the transaction, the bor-
rower's name, amount, and whether the disbursement or pay-
ment is on a loan or payment plan.

NEW SECTION

WAC 208-630-620 In what form must a licensee
maintain accounting and financial records? Licensees
may maintain records required in combined form, hand or
machine posted, or automated, and licensees may maintain
them on any electronic, magnetic, optical or other storage
media. However the licensee must maintain the necessary
technology to permit access to the records by the department
for the period required by law.

NEW SECTION

WAC 208-630-630 May the director ask a licensee
for records regarding the previous day's transactions?
Upon request of the director or director's designee a licensee
must within one business day make available, either directly
or through a third party, a record of the previous day's trans-
actions.

NEW SECTION

WAC 208-630-640 What specific accounting records
must a licensee maintain? Licensees must maintain a gen-
eral ledger containing records of all assets, liabilities, capital,
income, and expenses. The licensee must post a general led-
ger from the daily record of checks cashed or other record of
original entry, at least monthly, and it must be maintained in
such manner as to facilitate the preparation of an accurate
trial balance of accounts in accordance with generally
accepted accounting practices.

NEW SECTION

WAC 208-630-650 May a licensee maintain a consol-
idated general ledger if the licensee has two or more loca-
tions? A licensee may maintain a consolidated general ledger
reflecting activity at two or more locations by the same lic-
ensee provided that the licensee maintain books of original
entry separately for each location.

NEW SECTION

WAC 208-630-660 What must a licensee have in
employees' personnel files? Every licensee must maintain

Permanent



WSR 05-22-009

personnel files for its employees. Each file must contain the
employee's full name, date of birth, date of hire and date of
termination, last known address and Social Security number.

NEW SECTION

WAC 208-630-670 For licensees with small loan
endorsements what information must the licensee keep in
every loan file? For licensees with small loan endorsements,
each loan file must contain at least a copy of the application,
a copy of the note or loan agreement and a copy of any dis-
closure statement. As used in this section, "application"”
means any information received by the licensee from the bor-
rower for the purposes of making a lending decision, includ-
ing, but not limited to, personal employment history and
credit history.

NEW SECTION

WAC 208-630-680 Are there specific banking
requirements for check sellers? All monetary instruments
issued by check sellers must be drawn on a financial institu-
tion domiciled in the United States.

NEW SECTION

WAC 208-630-690 When must a check casher
deposit a monetary instrument? Once a licensee cashes a
monetary instrument the licensee must send the monetary
instrument for deposit to the licensee's account at a deposi-
tory financial institution located in Washington state or send
it for collection not later than the close of business on the
third business day after the day on which the licensee
accepted the monetary instrument for cash. This subsection
does not apply if the licensee accepted the monetary instru-
ment as part of a small loan transaction under chapter 31.45
RCW.

NEW SECTION

WAC 208-630-700 When may a licensee deposit a
monetary instrument accepted in the course of making a
small loan? A licensee with a small loan endorsement may
not deposit a monetary instrument accepted in the course of
making a small loan under the act prior to the termination
date and any time disclosed on the note or small loan agree-
ment.

NEW SECTION

WAC 208-630-710 What other federal and state laws
and regulations must a licensee comply with? Each lic-
ensee must comply with applicable federal and state laws
including, but not limited to, the following:

(1) Chapter 63.29 RCW, the Uniform Unclaimed Prop-
erty Act; and

(2) The federal Truth in Lending Act.
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NEW SECTION

WAC 208-630-720 Is a licensee required to register
with the Secretary of the Treasury? Each licensee must
register with the Secretary of the Treasury of the United
States if required by 31 U.S.C. Section 5330 or any regula-
tions promulgated thereunder.

NEW SECTION

WAC 208-630-730 What records and actions does a
licensee need to take to assure the licensee is correctly
reporting under the Bank Secrecy Act? Each licensee shall
maintain detailed records to satisfy currency transaction
reporting and suspicious activity reporting requirements of
the United States Treasury Department.

Each licensee shall implement an antimoney laundering
program that includes the development of internal policies,
procedures and controls, training of employees, the appoint-
ment of a compliance officer, and the appointment of an
external reviewer of the antimoney laundering program if
required by 31 U.S.C. Section 5318(h).

NEW SECTION

WAC 208-630-740 What obligation does a licensee
have to assure that employees comply with the laws and
rules regarding payday lending and check cashing and
selling? Each licensee shall ensure that any employee or per-
son who engages in business on behalf of the licensee under
authority granted by chapter 31.45 RCW has sufficient
understanding of the statutes and rules applicable to its busi-
ness to assure compliance with such statutes and rules.

NEW SECTION

WAC 208-630-750 What fees may licensees charge to
collect a delinquent small loan? A licensee when collecting
a delinquent small loan may:

(1) Agree with the borrower for the payment of fees for
a credit report received from a recognized credit reporting
company when the licensee pays these fees to an unaffiliated
third party for services. In no event may the fee exceed the
actual cost charged by the provider of the credit report.

(2) Charge or collect a fee equal to or less than twenty-
five dollars for a check returned unpaid by the bank drawn
upon. Only one fee may be collected with respect to a partic-
ular check even if it has been redeposited and returned more
than once.

NEW SECTION

WAC 208-630-760 What are the legal restrictions on
making small loans? A licensee with a small loan endorse-
ment is subject to various restrictions.

NEW SECTION

WAC 208-630-770 May a licensee allow a borrower
to refinance or "rollover'" a small loan with another small
loan? A licensee may not allow a borrower to use a new
small loan to pay off an existing small loan by the same
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lender or an affiliate of the lender. Licensees may not apply
the proceeds from any small loan to any other loan from the
same lender or affiliate of the lender.

NEW SECTION

WAC 208-630-780 May a licensee use a name or
place of business other than that named on the license or
small loan endorsement? A licensee may not make any loan
under authority granted by chapter 31.45 RCW under any
name or at any place of business other than that named on the
license and small loan endorsement.

NEW SECTION

WAC 208-630-790 What is the limit on the amount of
checks a licensee may hold from one borrower? A licensee
may not hold a check or checks in an aggregate face amount
of more than seven hundred dollars plus allowable fees from
any one borrower at any one time.

NEW SECTION

WAC 208-630-800 May a licensee holding a bor-
rower's check for a period longer than the statutory limit
of forty-five days charge additional fees? A licensee may
hold a check for more than forty-five days if requested to do
so by the borrower. The licensee may not charge additional
fees for holding the check.

NEW SECTION

WAC 208-630-810 May a licensee charge additional
fees to cash monetary instruments issued as part of a
small loan? The licensee may not charge an additional fee to
cash a monetary instrument issued as part of a small loan
made under chapter 31.45 RCW.

NEW SECTION

WAC 208-630-820 May a licensee charge any fees if
a borrower decides to convert their loan to a payment
plan? A licensee may not charge any fee or impose any other
burden upon the decision of a borrower to convert their small
loan to a payment plan as provided under RCW 31.45.084,
other than the terms and conditions expressly authorized by
RCW 31.45.084.

NEW SECTION

WAC 208-630-830 What are a licensee's annual
financial and reporting requirements? Each licensee must
submit the reports of its Washington activities described in
this section, on a form prescribed and made available by the
director, due not later than one hundred five days after the
close of the calendar year (or fiscal year if a licensee has
established a fiscal year different from the calendar year).
Licensees must make each report for the prior calendar year
or fiscal year, which shall be referred to in these rules as the
"period." A consolidated annual report must contain:
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(1) The total number of employees and annual payroll
during the period;

(2) The total number and dollar volume of transactions
during the period;

(3) The total dollar amount of fees collected during the
period;

(4) The total number and dollar amount of undeposited
checks taken or held in connection with check cashing and
small loan endorsement business at the end of the period;

(5) The total number and dollar amount of returned
(NSF) checks taken or held in connection with check cashing
and small loan business at the end of the period, and the total
dollar amount of fees collected for returned (NSF) checks
during the period;

(6) The total number and dollar amount of charge-offs
(losses), net of any recoveries, for the period;

(7) The total dollar amount of net income before and
after taxes earned under authority of this chapter.

NEW SECTION

WAC 208-630-840 Who may a licensee hire to pre-
pare the financial statements in the annual report? Finan-
cial statements contained in the annual report may be pre-
pared by outside accountants or by the licensee's own
accountants.

NEW SECTION

WAC 208-630-850 What information must a licensee
have in the annual assessment report? An annual assess-
ment report must contain:

(1) The total dollar volume of checks cashed during the
period, if applicable; and

(2) The total dollar volume of checks sold during the
period, if applicable.

NEW SECTION

WAC 208-630-860 If licensee has a small loan
endorsement, what other reports must be filed? For all lic-
ensees with small loan endorsements a report containing the
following:

(1) The total dollar volume of small loans made during
the period, including payment plan loans;

(2) The total number of loans made for the period;

(3) The total number of borrowers for the period;

(4) The number of borrowers whose accounts were
referred to collection agencies;

(5) The number of loans rescinded during the period;

(6) The number of borrowers entering into a payment
plan;

(7) The number of loans made to borrowers to be paid
through an ACH (automated clearing house) or other elec-
tronic transaction;

(8) The number of loans made to borrowers through
other than a physical visit to the licensee's location (e.g.,
internet, telephone, etc.); and

(9) The number of active military borrowers during the
period.

Permanent



WSR 05-22-009

NEW SECTION

WAC 208-630-870 If a licensee has a loan volume of
at least ten million dollars in principal in the year prior,
what additional reports must the licensee file with the
director? For licensees with small loan endorsements and
total loan volume of at least ten million dollars in principal in
the one year period just prior to the period under report, a
report containing the following in a form prescribed by the
director:

(1) The number of loans per borrower for the period,

(2) The number of loans per military borrower during the
period; and

(3) The number of loans with terms in each of the follow-
ing categories for the period:

(a) One to seven days;

(b) Eight to fourteen days;

(c) Fifteen to Twenty-one days;

(d) Twenty-two to thirty-one days; and

(e) Thirty-two or more days.

NEW SECTION

WAC 208-630-880 What must a check seller report
when surrendering or revoking a license? A licensee
engaged in the business of selling monetary instruments
whose license has been surrendered or revoked shall submit
to the director, at its own expense, on or before one hundred
five days after the effective date of such surrender or revoca-
tion, a closing annual report containing audited financial
statements as of such effective date. This closing annual
report shall cover the twelve months ending with such clo-
sure date or for such other period as the director may specify.
If the report, certificate, or opinion of the independent
accountant is in any way qualified, the director may require
the licensee to take such action as appropriate to permit an
independent accountant to remove such qualification from
the report, certificate, or opinion. Such report shall include
relevant information specified by the director.

NEW SECTION

WAC 208-630-890 What must a licensee, other than
a check seller, report when surrendering or revoking a
license? A licensee not engaged in the business of selling
monetary instruments whose license has been surrendered or
revoked shall submit to the director at its own expense, on or
before one hundred five days after the effective date of such
surrender or revocation, a closing annual report covering the
twelve months ending with such closure date or for such
other period as the director may specify. Financial state-
ments contained in this closing report may be prepared by
outside accountants or by the licensee's own accountants.

NEW SECTION

WAC 208-630-900 What additional information
must a licensee include with annual reports and financial
statements? The reports and financial statements in the con-
solidated annual report, the report for all licensees with small
loan endorsements, and the report for licensees with small
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loan endorsements over ten million dollars in principal in the
one year prior to the reporting period must include at least a
balance sheet and a statement of income together with such
other relevant information as the director may require, pre-
pared in accordance with general accepted accounting princi-
ples. The reports and financial statements in the report for
licensees with small loan endorsements over ten million dol-
lars in the one year prior to the reporting period must be
accompanied by a report, certificate, or opinion of an inde-
pendent certified public accountant or independent public
accountant. The audits shall be conducted in accordance with
generally accepted auditing standards.

NEW SECTION

WAC 208-630-910 May a licensee request an exten-
sion of time to comply with reporting requirements? For
good cause and upon written request, the director may extend
the time for compliance with reporting requirements.

NEW SECTION

WAC 208-630-920 Under what circumstances would
a licensee submit unaudited financial statements to the
director? A licensee shall, when requested by the director,
for good cause, submit its unaudited financial statement, pre-
pared in accordance with generally accepted accounting prin-
ciples and consisting of at least a balance sheet and statement
of income as of the date and for the period specified by the
director.

NEW SECTION

WAC 208-630-930 When may the director reject
financial statements and other reports submitted to the
director by the licensee? The director may reject any finan-
cial statement, report, certificate, or opinion filed pursuant to
this section. The director must notify the licensee or other
person required to make such filing of its rejection and the
cause thereof.

NEW SECTION

WAC 208-630-940 How much time does a licensee
have to correct the deficiency in financial statements or
other reports? Within thirty days after the receipt of such
notice, the licensee or other person shall correct such defi-
ciency. The director shall retain a copy of all filings so
rejected.

NEW SECTION

WAC 208-630-950 What are the trust accounting
requirements that a licensee must comply with? (1) At
least monthly a licensee in the business of selling checks shall
withdraw from the trust account an amount equal to fees
earned for the corresponding period from the sale of mone-
tary instruments. The remaining balance of the trust account
must be sufficient to cover all monetary instruments that
remain outstanding and drawn against the trust account.
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(2) A licensee is prohibited from allowing the bank of
account to charge back checks or drafts deposited to the trust
account and subsequently dishonored against said trust
account.

(3) A licensee, whose license has been suspended, termi-
nated, or not renewed, shall not make withdrawals from the
trust account without the director's consent, until a closing
report has been received according to these rules.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 208-630-085

WAC 208-630-090

WAC 208-630-095

WAC 208-630-100
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Licensee with small loan
endorsement—Powers—
Restrictions.

Audit report by licensee—
Financial statements.

Knowledge of the law and
regulations.

Trust accounts—Limitations
and prohibitions.

WAC 208-630-005
WAC 208-630-010
WAC 208-630-015
WAC 208-630-020

WAC 208-630-021

WAC 208-630-022
WAC 208-630-023

WAC 208-630-02303
WAC 208-630-02305

WAC 208-630-025

WAC 208-630-030

WAC 208-630-035

WAC 208-630-040

WAC 208-630-050

WAC 208-630-060

WAC 208-630-065
WAC 208-630-068

WAC 208-630-070

WAC 208-630-075

WAC 208-630-080

Definitions.
Application deposit fee.
Examinations.

Schedule of fees paid by lic-
ensees and applicants.

Application review and
investigation fee.

Annual assessment charge.
Examination fees.

Fee increase.

Waiver of fees.

Application for small loan
endorsement to a check

casher or check seller license.

Surety bond.

Alternatives to the surety
bond.

Access to criminal history
information.

Issuance of license or small
loan endorsement.

Disclosure of significant
developments.

The note.

Contents of disclosure state-
ment to borrower.

Accounting and financial
records.

Monetary instruments—
Deposit requirements.

Licensees are required to
comply with federal and state
laws including but not lim-
ited to the following.
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PERMANENT RULES
LIQUOR CONTROL BOARD
[Filed October 24, 2005, 3:39 p.m., effective November 24, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To place current policies into rule, eliminate
some existing policies, and to clarify existing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 314-02-050, 314-16-190 and 314-16-196;
and amending WAC 314-02-010, 314-02-015, 314-02-020,
314-02-025, 314-02-030, 314-02-035, 314-02-045, 314-02-
055, 314-02-095, and 314-16-195.

Statutory Authority for Adoption: RCW 66.04.010,
66.08.030, 66.24.410, 66.44.310, and 66.44.420.

Adopted under notice filed as WSR 05-12-141 on June 1,
2005.

Changes Other than Editing from Proposed to Adopted
Version: The rule requires licensees who conduct live enter-
tainment in their dedicated dining area and serve liquor after
a certain hour to either restrict this area from access by per-
sons under the age of 21, or allow minors and stop serving
alcohol. The previous filing set the hour at 10:00 p.m. The
final version sets this hour at 11:00 p.m. Additional changes
were made to further clarify the rule language.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 2, Amended 10, Repealed 3.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 2,
Amended 10, Repealed 3.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 2, Amended 10, Repealed 3.

Date Adopted: October 18, 2005.

Merritt D. Long

Chairman
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AMENDATORY SECTION (Amending WSR 00-07-091,
filed 3/15/00, effective 4/15/00)

WAC 314-02-010 Definitions. The following defini-
tions are to clarify the purpose and intent of the rules and laws
governing liquor licenses and permits. Additional definitions
can be found in RCW 66.04.010.

(1) "Banquet room" means any room used primarily for
the sale and service of food and liquor to private groups.

(2) "Customer service area" means areas where food
and/or liquor are normally sold and served to the public, i.e.,
lounges and dining areas. A banquet room is not considered a
customer service area.

(3) "Dedicated dining area." In order for an area to qual-
ify as a dedicated dining area, it must be a distinct portion of
a restaurant that is used primarily for the sale, service, and
consumption of food, and have accommodations for eating,
e.g., tables, chairs, booths, etc. See WAC 314-02-025 for
more information.

(4) "Food counter" means a table or counter set up for the
primary purpose of food service to customers who sit or stand
at the counter. Any alcohol served is incidental to food ser-
vice.

(5) "Game room" means an area of a business set up for
the primary purpose of patrons using games or gaming
devices.

(6) "Liquor" means beer, wine, or spirits (per RCW
66.04.010(19) - Definitions).

((65))) (1) "Liquor bar" means a table or counter where
alcohol is stored or prepared and served to customers who sit
or stand at the bar. Liquor bars can only be in lounges or in
premises where minors are not allowed at any time.

(8) "Lounge" means the portion of a restaurant used pri-
marily for the preparation, sale, and service of beer, wine, or
spirits. (( )) Minors are
not allowed in a lounge (see RCW 66.44.316 for information
on employees and professional musicians under twenty-one
years of age).

(9) "Minor" means a person under twenty-one years of
age.

(10) "Service bar" means a fixed or portable table,
counter, cart, or similar work station primarily used to pre-
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Area where alco-
holic beverages
are prepared.

Allowed in areas
where minors are
permitted?

A liquor bar is a table or no
counter where alcohol is stored
or prepared and served to cus-
tomers who sit or stand at the
bar. This includes alcohol dis-
pensers that are placed on or
attached to the table or counter.
Liquor bars can only be in
lounges or in premises where
minors are not allowed at any
time.

yes

A service bar is a fixed or por-
table table, counter, cart, or
similar work station primarily
used to prepare, mix, serve, and
sell alcohol that is picked up by
employees or customers. Cus-
tomers may not be seated or
allowed to consume food or
alcohol at a service bar.

yes yes

AMENDATORY SECTION (Amending WSR 00-07-091,
filed 3/15/00, effective 4/15/00)

WAC 314-02-015 What is a spirits, beer, and wine
restaurant license? (1) Per RCW 66.24.400, this license
allows a restaurant to:

(a) Serve spirits by the individual serving for on-pre-
mises consumption;

(b) Serve beer by the bottle or can or by tap for on-pre-
mises consumption; and

(¢) Serve wine for on-premises consumption (see RCW
66.24.400 regarding patrons removing recorked wine from
the premises).

(2) Per RCW 66.24.400, this license prohibits licensees
from selling alcohol for off-premises consumption except for
a licensee having an endorsement that allows the licensee to
sell, for off-premises consumption, wine vinted and bottled in

the state of Washington that has a label exclusive to the lic-
ensee's restaurant.

(3) To obtain and maintain a spirits, beer, and wine res-
taurant license, the restaurant must be open to the public at

least five hours a day during the hours of 11:00 a.m. and

pare, mix. serve, and sell alcohol that is picked up by employ-

11:00 p.m., five days a week. The board may consider writ-

ees or customers. Customers may not be seated or allowed to

ten requests for exceptions to this requirement due to demon-

consume food or alcohol at a service bar.

NEW SECTION

WAC 314-02-014 What is a food counter, a liquor
bar, and a service bar and are minors allowed in these
areas?

Area where alco-
holic beverages
are prepared.

Allowed in areas
where minors are
permitted?

strated hardship, and may grant an exception under such
terms and conditions as the board determines are in the best
interests of the public.

(4) All applicants for a spirits, beer, and wine license
must establish, to the satisfaction of the board, that the pre-
mises will operate as a bona fide restaurant. The term "bona
fide restaurant” is defined in RCW 66.24.410(2).

AMENDATORY SECTION (Amending WSR 00-07-091,

A food counter is a table or
counter set up for the primary
purpose of food service to cus-
tomers who sit or stand at the
counter. Any alcohol served is
incidental to food service.
Alcoholic beverages are not
prepared at a food counter.

yes no
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filed 3/15/00, effective 4/15/00)

WAC 314-02-020 What are the fee categories for a
spirits, beer, and wine restaurant license? (1) Per RCW
66.24.420, the annual fee for a spirits, beer, and wine restau-
rant license is graduated, as follows:
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Amount of customer service

area dedicated to dining Annual fee
100% $1,000

50 -99% $1,600
Less than 50% $2,000

(2) In order for an area to qualify as a dedicated dining
area it must be a separate and distinct portion of a restaurant
that is used primarily for the sale, service, and consumption
of food, and have accommodations for eating, e.g., tables,
chairs, booths, etc. Areas dedicated to live music or enter-

tainment, such as dance floors or stages are not considered
dedicated dining areas. Dedicated dining areas may not con-
tain:

(a) Liquor bars (see definition under WAC 314-02-
010(2)): or

(b) Areas dedicated to games or gaming devices.

(3) The fee for a spirits, beer, and wine restaurant license
outside of an incorporated city or town will be prorated
according to the calendar quarters the licensee is open for
business. This proration does not apply in the case of a sus-
pension or revocation of the license.

(4) A duplicate license is required in order to sell liquor
from more than one site on your property. These sites must be
located on the same property and owned by the same lic-
ensee. The following types of businesses may apply for a
duplicate license:

Annual fee per duplicate

Type of Business license

Airport terminal 25% of annual license fee

Civic center (such as a con- | $10
vention center)

Privately owned facility $20
open to the public

AMENDATORY SECTION (Amending WSR 00-07-091,
filed 3/15/00, effective 4/15/00)

WAC 314-02-025 What are the floor space require-
ments to obtain and maintain a spirits, beer, and wine res-
taurant license or a beer and wine restaurant license? (1)
The liquor control board has the responsibility to classify
what licensed premises or what portions of the licensed pre-
mises are off-limits to minors. (RCW 66.44.310(2)) Minors
may not purchase, possess. or consume liquor, and may not
enter any areas that are classified as off-limits to minors.
(RCW 66.44.290 and 66.44.310) The purpose of this rule is
to clarify the ways in which licensees can prevent minors

from consuming alcohol or entering restricted areas.
(2) Dedicated dining areas - If a spirits, beer, and wine

restaurant licensee or a beer and wine restaurant licensee that
allows minors chooses to have live music, Karaoke, patron
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(b) Notify the board's licensing and regulation division
in writing at least forty-eight hours in advance that the sale,
service, and consumption of liquor will end in the dedicated
dining area after 11:00 p.m.

Request or notifications may cover one event or a series
of recurring events over a period of time.

(3) Barriers - Licensees must place ((identifiable)) bar-
riers around game rooms and areas that are ((restrieted-from
persons-under-twenty-one-years-ofage)) classified as off-lim-
its to minors.

(a) The barriers must clearly separate restricted areas,
and must be at least forty-two inches high.

(b) The barriers must be permanently affixed (folding or
retractable doors or other barriers that are permanently
affixed are acceptable). Those licensees that have been
approved by the board for moveable barriers prior to the
effective date of this rule may keep their movable barriers
until the licensee requests alterations to the premises or the
premises change ownership.

(¢) Liquor bars cannot be used as the required barriers
(see definition of liquor bar in WAC 314-02-010(7)).

(d) Entrances to restricted areas may not be wider than
ten feet. If a licensee has more than one entrance along one
wall, the total entrance areas may not exceed ten feet.

(e) "Minor prohibited" signs, as required by WAC ((344-
16-025)) 314-11-060(1), must be posted at each entrance to
((sueh)) restricted areas.

(&) (4) If the business allows minors, the business's

primary entrance must open directly into a dedicated dining
area or into a neutral area, such as a lobby or foyer, that leads

directly to a dedicated dining area. Minors must be able to
access restrooms without passing through a lounge or other
age-restricted area.

(5) Floor plans - When applying for a license, the appli-
cant must provide to the board's licensing and regulation divi-
sion two copies of a detailed drawing of the entire premises.
The drawing must:

(a) Be drawn one foot to one-quarter-inch scale;

(b) Have all rooms labeled according to their use; e.g.,
dining room, lounge, game room, kitchen, etc.; and

(c) Have all barriers labeled in a descriptive way; e.g.,
"full wall," "half wall," etc.

AMENDATORY SECTION (Amending WSR 00-07-091,
filed 3/15/00, effective 4/15/00)

WAC 314-02-030 Can a spirits, beer, and wine res-
taurant exclude persons under twenty-one years of age
from the premises? A spirits, beer, and wine restaurant lic-
ensee may exclude ((persensundertwenty-one-years-ofage))
minors from the entire premises at all times or at certain times
as approved by the board.

(1) To exclude ((persensundertwenty-one-years-ofage))

minors from the entire licensed premises at all times or at cer-

dancing, live entertainment, or contests involving physical
participation by patrons in the dedicated dining area after
11:00 p.m., the licensee must either:

(a) Request board approval to reclassify the dining area

to a lounge for the period of time that live entertainment is
conducted, thus restricting minors during that time; or

tain times, the applicant or licensee must:

(a) Indicate during the liquor license application process
that he/she does not wish to have ((persens-undertwenty-ene
years-ofage)) minors on the entire premises at ((any-time)) all

times or at certain times indicated by the applicant or lic-
ensee; or
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(b) If already licensed as a spirits, beer, and wine restau-
rant that allows ((persen—undertwenty-one-years—ofage))
minors, the applicant may request permission from the
board's licensing and regulation division to exclude ((persens
under-twenty-one-years-ofage;per)) minors at all times or at
certain times indicated by the applicant or licensee. See
WAC 314-02-130 for instructions on requesting this
approval.

(c) Spirits, beer, and wine restaurant licensees who
exclude ((persens-twenty-ene-years-ofage)) minors from the
entire premises at all times or at certain times must((:

Y l irod_barei | dedi | dini
areas{see-WAC3H4-02-025(1))and

1)) meet all other requirements of this license, includ-
ing the food service requirements outlined in WAC 314-02-
035.

(d) During the times that a spirits, beer, and wine restau-
rant licensee excludes minors from the entire premises, the
licensee may not employ minors. (See WAC 314-11-040 for
more information on employing minors.)

(2) Restaurants that have less than fifteen percent of their
total customer service area dedicated to dining must exclude
((persens—under-twenty-one-years-ef-age)) minors from the
entire premises. The licensee must:

(a) Pay the two thousand dollars annual license fee; and

(b) Meet all other requirements of this license, including
the food service requirements outlined in WAC 314-02-035.

(3) ((Foexeludepersons-undertwenty-one-years-of-age
; ] Y ) . e : Cthe d

hefood i . Limed in WAC 314-02-035.
4))) See WAC ((3+4-1+6-025)) 314-11-060(1) regarding
requirements for "minors prohibited" signage.

NEW SECTION

WAC 314-02-033 Do spirits, beer, and wine restau-
rants that exclude minors from the premises have to put
barriers around their dedicated dining area(s)? Spirits,
beer, and wine restaurant licensees who exclude minors from
the entire premises at all times are only required to place the
barriers described in WAC 314-02-025(2) around dedicated
dining areas for the purpose of paying the one thousand six
hundred dollar annual fee. Restaurants that do not allow
minors at any time and do not wish to have barriers around
their dining area(s) must pay the two thousand dollar annual
license fee. (See WAC 314-02-020 for an explanation of
fees.)

AMENDATORY SECTION (Amending WSR 00-07-091,
filed 3/15/00, effective 4/15/00)

WAC 314-02-035 What are the food service require-
ments for a spirits, beer, and wine restaurant license? (1)
A spirits, beer, and wine restaurant licensee must serve at
least four complete meals. Per RCW 66.24.410(2), a com-
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plete meal does not include hamburgers, sandwiches, salads,
or fry orders. For purposes of this title:

(a) "Complete meal" means an entree and at least one
additional course.

b) "Entree" means the main course of a meal. To qual-
ify as one of the four required complete meals, the entree

must require the use of a dining implement to eat, and cannot
consist of a hamburger, sandwich, salad. or fry order.

(2) The restaurant must maintain the kitchen equipment
necessary to prepare the complete meals required ((b¥))
under this section and RCW 66.24.410(2) ((and-WAC314-
16-199)).

(&) (3) The complete meals must be prepared on the
restaurant premises.

((3))) (4) A chef or cook must be on duty while com-
plete meals are offered.

() (5) A menu must be available to customers that
lists, at a minimum, the required complete meals.

((5))) (6) The food items required to maintain the menu
must be on the restaurant premises. These items must be edi-
ble.

((8))) (1) Restaurants that have one hundred percent
dedicated dining area must maintain complete meal service
any time liquor is available for sale, service, or consumption.

(D)) (8) Restaurants with less than one hundred per-
cent dedicated dining area (restaurants in the one thousand
six hundred dollar or two thousand dollar fee category) must
maintain complete meal service for a minimum of five hours
a day during the hours of 11:00 a.m. and 11:00 p.m. on any
day liquor is served. The board may consider written
requests for exceptions to this requirement due to demon-
strated hardship, under such terms and conditions as the
board determines are in the best interests of the public.

(a) Minimum food service, such as sandwiches, ham-
burgers, or fry orders, must be available outside of these
hours.

(b) Snacks such as peanuts, popcorn, and chips do not
qualify as minimum food service.

((6%))) (9) The hours of complete meal service must be
conspicuously posted on the premises or listed on the menu.
If applicable, a statement that minimum food service is avail-
able outside of those hours must also be posted or listed on
the menu.

AMENDATORY SECTION (Amending WSR 00-07-091,
filed 3/15/00, effective 4/15/00)

WAC 314-02-045 What is a beer and/or wine restau-
rant license? (1) Per RCW 66.24.320 and 66.24.354, this
license allows a restaurant to:

Privilege Annual fee

(a) Serve beer by the bottle or can or by | $200
tap for on-premises consumption.

(b) Serve wine for on-premises con- $200
sumption (see RCW 66.24.320 regarding
patrons removing recorked wine from
the premises).
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Privilege Annual fee

(c) Sell beer and/or wine in the original, | $120
unopened containers for off-premises
consumption.

(d) Sell tap beer for off-premises con-
sumption in a sanitary container holding | with off-pre-
less than four gallons of beer, and mises privilege
brought to the premises by the purchaser. | outlined in sub-
section (c).

In conjunction

(e) Sell beer in kegs or other containers
holding at least four gallons of beer (see
WAC 314-02-115 regarding the require-
ments for registering kegs).

In conjunction
with off-pre-
mises privilege
outlined in sub-
section (c).

(2) All applicants for a beer and/or wine restaurant
license must establish, to the satisfaction of the board, that the
premises will operate as a bona fide restaurant, as defined in
RCW 66.04.010((€29))(30).

(3) If a beer and/or wine restaurant's dedicated dining
area comprises less than fifteen percent of the total customer
service area, the premises must maintain a tavern license (see
WAC 314-02-070 regarding the tavern license).

AMENDATORY SECTION (Amending WSR 00-07-091,
filed 3/15/00, effective 4/15/00)

WAC 314-02-055 Can a beer and/or wine restaurant

exclude ((persens-under-twenty-one-years-oef-age)) minors
from the dining area? (1) To exclude ((persens—under
twenty-ene-years-efage)) minors from the dining area during

a portion of the day or week or on a one-time-only basis, the
applicant or licensee must request permission from the board
(see WAC 314-02-130(1)).

(2) See WAC ((3+4-1+6-025)) 314-11-060(1) regarding
requirements for "minors prohibited" signage.

AMENDATORY SECTION (Amending WSR 00-07-091,
filed 3/15/00, effective 4/15/00)

WAC 314-02-095 What is a public house license? (1)
Per RCW 66.24.580, a public house licensee is allowed to:

(a) Manufacture between two hundred fifty gallons and
two thousand four hundred barrels of beer on the premises
per year;

(b) Serve beer by the bottle or can or by tap for on-pre-
mises consumption; and

(c) Serve wine for on-premises consumption (see RCW
66.24.320 regarding patrons removing recorked wine from
the premises).

(2) The annual fee for this license is one thousand dol-
lars.

(3) If a public house licensee wishes to allow persons
under twenty-one years of age on the premises, the licensee
must meet the requirements of a beer and/or wine restaurant
license, per WAC 314-02-045 and ((344-62-650)) 314-02-
025.

(4) Public house licensees may apply for a spirits, beer,
and wine restaurant license, in order to sell spirits by the indi-
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vidual serving for on-premises consumption (see WAC 314-
02-015).

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 314-02-050 What are the floor space
requirements to obtain and
maintain a beer and/or wine

restaurant license?

AMENDATORY SECTION (Amending WSR 98-18-097,
filed 9/2/98, effective 10/3/98)

WAC 314-16-195 Spirits, beer and wine restaurant
restricted—Qualifications. (1) Spirits, beer and wine res-
taurant restricted licensees shall govern their operations in
selling liquor in accordance with the regulations set forth in
Titles I and II. Such licensees may sell liquor in accordance
with these regulations, only to members, invited guests, and
holders of cards as authorized by subsection (3) of this sec-
tion. Spirits, beer and wine restaurant restricted licensees
shall not be prohibited from renting, leasing, or donating all
or a portion of their facilities for, or making services avail-
able to, an activity where the public is invited or admitted
under the conditions specified in subsection (4) of this sec-
tion.

(2)(a) Applications for new spirits, beer and wine restau-
rant restricted licenses shall be on forms prescribed by the
board and shall be accompanied by proof that:

(i) The business has been in operation for at least one
year immediately prior to the date of its application. Such
proof should include records of membership as well as an
indication as to numbers and types of membership.

(i1)) Membership or admission will not be denied to any
person because of race, creed, color, national origin, sex or
the presence of any sensory, mental or physical handicap.

(b) Applications for renewal shall be made on forms pre-
scribed by the board and shall be accompanied by such infor-
mation as the board may request.

(c) Spirits, beer and wine restaurant restricted applicants
and licensees must meet the provisions of WAC ((344-16-
F-HHDB)AD5)and()) 314-02-035.

(3)(a) Guest privilege cards may be issued only as fol-
lows:

(i) For spirits, beer and wine restaurant restricted licens-
ees within the limits of any city or town, only to those persons
residing outside of an area ten miles from the limits of such
city or town.

(i1) For spirits, beer and wine restaurant restricted licens-
ees outside of any city or town only to those persons residing
outside an area fifteen miles from the location of such lic-
ensee: Provided, That where such area limitation encroaches
upon the limits of any city or town, the entire corporate limits
of such city or town shall be included in the prohibited area.

(iii) Such guest privilege cards shall be issued for a rea-
sonable period and must be numbered serially, with a record
of the issuance of each such card to be filed on the licensed

Permanent



WSR 05-22-025

premises in such a manner as to be readily accessible for
inspection.

(iv) The mileage restrictions in (i) and (ii) of this subsec-
tion may be waived for special events upon written approval
of the board.

(b) Guests may be introduced when accompanied at all
times by a member and may remain as long as such member
is present: Provided, That any such guest may only enjoy the
privileges of the organization a reasonable number of times
in any one calendar year.

(c) Persons who are members in good standing of a
licensed spirits, beer and wine restaurant restricted organiza-
tion may enjoy the privileges of any other licensed spirits,
beer and wine restaurant restricted organization: Provided,
That the operating rules of such organization authorize recip-
rocal privileges: Provided further, That (a) and (b) of this
subsection shall not apply to members of such organizations
while exercising reciprocal privileges.

(4) If the licensee at any time rents any portion of the
premises for any purpose other than to their membership or at
any time holds any function within the premises to which the
public is generally invited or admitted, then such portion
devoted to liquor service must be closed to the public gener-
ally and no one admitted therein except for bona fide mem-
bers and guests. If the premises does not have an area which
can be so closed, then no liquor service whatever may be per-
mitted during the entire time when such activity is taking
place or when the public is generally admitted in the pre-
mises.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 314-16-190 Spirits, beer and wine restau-

rant—~Qualifications.

WAC 314-16-196 Spirits, beer and wine restau-
rant—Floor space require-
ments—Conditions for ser-

vice bar only premises.
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PERMANENT RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed October 25, 2005, 9:37 a.m., effective November 25, 2005]

Effective Date of Rule: Thirty-one days after filing.
Purpose: Chapter 296-46B WAC, Electrical safety stan-
dards, administration, and installation, the purpose of the rule
making is to make clarifications to chapter 296-46B WAC.
The department is adopting the following changes:
. WAC 296-46B-030 will include manufacturing train-
ing facilities.
. WAC 296-46B-110 will allow Class B electricians to
install thermostats, security systems, intercoms, and
other specific types of low voltage systems. This will
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align inspection practices to reflect safety issues and
inspections.

. WAC 296-46B-900 will include low-risk types of
installations into the list of work where no inspection is
required.

. WAC 296-46B-905 will update definitions. We will
not be increasing fees with this rule making.

. WAC 296-46B-915 will allow the program to issue
warnings for certain violations. If an entity continues
to violate the rules after a warning a subsequent viola-
tion may be considered to be serious in nature and have
a higher penalty.

. WAC 296-46B-920 will clarify that most specialty
electricians cannot perform any plumbing work regu-
lated under chapter 18.106 RCW.

Citation of Existing Rules Affected by this Order:
Amending WAC 296-46B-030, 296-46B-110, 296-46B-900,
296-46B-905, 296-46B-915, and 296-46B-920.

Statutory Authority for Adoption: RCW 19.28.006,
19.28.010, 19.28.031, 19.28.041, 19.28.061, 19.28.101,
19.28.131, 19.28.161, 19.28.171, 19.28.191, 19.28.201,
19.28.211, 19.28.241, 19.28.251, 19.28.281, 19.28.311,
19.28.321, 19.28.400, 19.28.420, 19.28.490, 19.28.551.

Adopted under notice filed as WSR 05-17-167 on
August 23, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 6, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 6, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 6, Repealed 0.

Date Adopted: October 25, 2005.

Gary Weeks

Director

AMENDATORY SECTION (Amending WSR 05-10-024,
filed 4/26/05, effective 6/30/05)

WAC 296-46B-030 Industrial control panel and
industrial utilization equipment inspection. Specific defi-
nitions.

(1) Specific definitions for this section:

(a) "Department evaluation" means a review in accor-
dance with subsection (2)(c) of this section.

(b) "Food processing plants" include buildings or
facilities used in a manufacturing process, but do not include:

(1) Municipal or other government facilities;

(i1) Educational facilities or portions thereof;

(iii) Institutional facilities or portions thereof;

(iv) Restaurants;
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(v) Farming, ranching, or dairy farming operations;

(vi) Residential uses; or

(vii) Other installations not used for direct manufactur-
ing purposes.

(c) In RCW 19.28.010, "industrial control panel”
means a factory or user wired assembly of industrial control
equipment such as motor controllers, switches, relays, power
supplies, computers, cathode ray tubes, transducers, and aux-
iliary devices used in the manufacturing process to control
industrial utilization equipment. The panel may include dis-
connecting means and motor branch circuit protective
devices. Industrial control panels include only those used in a
manufacturing process in a food processing or industrial
plant.

(d) "Industrial plants" include buildings or facilities
used in a manufacturing process or a manufacturing training
facility (e.g., educational shop area in an educational or insti-
tutional facility), but do not include:

(1) Municipal or other government facilities;

(i1) Other educational facilities or portions thereof;

(iii) Other institutional facilities or portions thereof;

(iv) Restaurants;

(v) Farming, ranching, or dairy farming operations;

(vi) Residential uses; or

(vii) Other installations not used for direct manufactur-
ing purposes.

(e) "Industrial utilization equipment" means equip-
ment directly used in a manufacturing process in a food pro-
cessing or industrial plant, in particular the processing, treat-
ment, moving, or packaging of a material. Industrial utiliza-
tion equipment does not include: Cold storage, warehousing,
or similar storage equipment.

(f) "Manufacturing process' means to make or process
a raw material or part into a finished product for sale using
industrial utilization equipment. A manufacturing process
does not include the storage of a product for future distribu-
tion (e.g., cold storage, warehousing, and similar storage
activity).

(g) "Normal department inspection" is a part of the
department electrical inspection process included with the
general wiring inspection of a building, structure, or other
electrical installation. Normal department inspection will
only be made for equipment solely using listed or field eval-
uated components and wired to the requirements of the NEC.
Fees for the normal department inspections required under
this chapter are included in the electrical work permit fee cal-
culated for the installation and are not a separate inspection
fee. However, inspection time associated with such equip-
ment is subject to the progress inspection rates in WAC 296-
46B-905.

(h) For the purposes of this section, "panel" means a
single box or enclosure containing the components compris-
ing an industrial control panel. A panel does not include any
wiring methods connecting multiple panels or connecting a
panel(s) and other electrical equipment.

Safety standards.

(2) Industrial control panels and industrial utilization
equipment will be determined to meet the minimum electrical
safety standards for installations by:
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(a) Listing, or field evaluation of the entire panel or
equipment;

(b) Normal department inspection for compliance with
codes and rules adopted under this chapter; or

(c) By department evaluation showing compliance with
appropriate standards. Appropriate standards are NEMA,
ANSI, NFPA 79, UL 508A or International Electrotechnical
Commission 60204 or their equivalent. Industrial utilization
equipment is required to conform to a nationally or interna-
tionally recognized standard applicable for the particular
industrial utilization equipment. Compliance must be shown
as follows:

(1) The equipment's manufacturer must document, by let-
ter to the equipment owner, the equipment's conformity to an
appropriate standard(s). The letter must state:

(A) The equipment manufacturer's name;

(B) The type of equipment;

(C) The equipment model number;

(D) The equipment serial number;

(E) The equipment supply voltage, amperes, phasing;

(F) The standard(s) used to manufacture the equipment.
Except for the reference of construction requirements to
ensure the product can be installed in accordance with the
National Electrical Code, the National Electrical Code is not
considered a standard for the purposes of this section;

(G) Fault current interrupting rating of the equipment or
the owner may provide documentation showing that the fault
current available at the point where the building wiring con-
nects to the equipment is less than 5,000 AIC; and

(H) The date the equipment was manufactured. Equip-
ment that was manufactured prior to January 1, 1985, is not
required to meet (c)(i)(F) of this subsection.

(1) The equipment owner must document, by letter to the
chief electrical inspector, the equipment's usage as industrial
utilization equipment as described in this section and provide
a copy of the equipment manufacturer's letter described in
(c)(i) of this subsection. The owner's letter must be accompa-
nied by the fee required in WAC 296-46B-905(14).

For the purposes of this section, the owner must be a
food processing or industrial plant as described in this sec-
tion.

(iii)) The chief electrical inspector will evaluate the
equipment manufacturer's letter, equipment owner's letter,
and the individual equipment.

If the equipment is determined to have had electrical
modifications since the date of manufacture, the chief electri-
cal inspector will not approve equipment using this method.

(iv) If required by the chief electrical inspector, the
owner must provide the department with a copy, in English,
of the standard(s) used and any documentation required by
the chief electrical inspector to support the claims made in the
equipment manufacturer's or owner's letter. At the request of
the owner, the department will obtain a copy of any necessary
standard to complete the review. If, per the owner's request,
the department obtains the copy of the standard, the owner
will be billed for all costs associated with obtaining the stan-
dard.

If the industrial utilization equipment has been deter-
mined to be manufactured to a standard(s) appropriate for
industrial utilization equipment as determined by the chief
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electrical inspector per RCW 19.28.010(1), the equipment
will be marked with a department label.

The department will charge a marking fee as required in
WAC 296-46B-905(14). Once marked by the department, the
equipment is suitable for installation anywhere within the
state without modification so long as the equipment is being
used as industrial utilization equipment. If payment for mark-
ing is not received by the department within thirty days of
marking the equipment, the department's mark(s) will be
removed and the equipment ordered removed from service.

(v) If the equipment usage is changed to other than
industrial utilization equipment or electrical modifications
are made to the equipment, the equipment must be success-
fully listed or field evaluated by a laboratory approved by the
department.

(vi) The equipment must be permanently installed at the
owner's facility and inspected per the requirements of RCW
19.28.101.

(3) The department may authorize, on a case-by-case
basis, use of the industrial control panel or equipment, for a
period not to exceed six months or as approved by the chief
electrical inspector after use is begun, before its final inspec-
tion, listing, or evaluation.

AMENDATORY SECTION (Amending WSR 05-10-024,
filed 4/26/05, effective 6/30/05)

WAC 296-46B-110 General—Requirements for elec-
trical installations.

012 Mechanical execution of work.

(1) Unused openings. Unused openings in boxes, race-
ways, auxiliary gutters, cabinets, cutout boxes, meter socket
enclosures, equipment cases, or housings shall be effectively
closed to afford protection substantially equivalent to the
wall of the equipment. Where metallic plugs or plates are
used with nonmetallic enclosures, they shall be recessed at
least 6 mm (1/4") from the outer surface of the enclosure.
Unused openings do not include weep holes, unused mount-
ing holes, or any other opening with less than .15 square
inches of open area.

016 Flash protection.

(2) The flash protection marking required by NEC
110.16 must be an identification plate or label approved by
the electrical inspector and may be installed either in the field
or in the factory. The plate or label may be mounted using
adhesive.

022 Identification of disconnecting means.

(3) For the purposes of legibly marking a disconnecting
means, as required in NEC 110.22, an identification plate is
required unless the disconnect is a circuit breaker/fused
switch installed within a panelboard and the circuit breaker/
fused switch is identified by a panelboard schedule. In other
than dwelling units, the identification plate must include the
identification designation of the circuit source panelboard
that supplies the disconnect.

(4) Where electrical equipment is installed to obtain a
series combination rating, the identification as required by
NEC 110.22, must be in the form of an identification plate
that is substantially yellow in color. The words "CAUTION -
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SERIES COMBINATION RATED SYSTEM" must be on the label
in letters at least 13 mm (1/2") high.

030 Over 600 volts - general.

(5) Each cable operating at over 600 volts and installed
on customer-owned systems must be legibly marked in a per-
manent manner at each termination point and at each point
the cable is accessible. The required marking must use phase
designation, operating voltage, and circuit number if applica-
ble.

(6) Only licensed electrical contractors can use the Class
B basic electrical inspection - random inspection process.
Health care, large commercial, or industrial facilities using an
employee who is a certified electrician(s) can use the Class B
basic electrical inspection - random inspection process after
permission from the chief electrical inspector.

(7) If the Class B basic electrical inspection - random
inspection process is used, the following requirements must
be met:

(a) The certified electrician/telecommunications worker
performing the installation must affix a Class B installation
label on the cover of the panelboard or overcurrent device
supplying power to the circuit or equipment prior to begin-
ning the work.

(b) The job site portion of the label must include the fol-
lowing:

(i) Date of the work;

(i1) Electrical/telecommunication contractor's name;

(iii) Electrical/telecommunication contractor's license
number;

(iv) Installing electrician's certificate number; and

(v) Short description of the work.

(c) The contractor portion of the label must include the
following:

(i) Date of the work;

(i) Electrical/telecommunication contractor's license
number;

(iii) Installing electrician's certificate number, except for
telecommunication work;

(iv) Job site address;

(v) Contact telephone number for the job site (to be used
to arrange inspection); and

(vi) Short description of the work.

(d) The label must be filled in using sunlight and weather
resistant ink.

(e) The electrical/telecommunication contractor must
return the contractor's portion of the label to the Department
of Labor & Industries, Electrical Section, Chief Electrical
Inspector, P.O. 4460, Olympia, WA 98506-4460 within fif-
teen working days after the job site portion of the Class B
installation label is affixed.

(8) Class B basic installation labels will be sold in
blocks. Installations where a Class B basic installation label
is used will be inspected on a random basis as determined by
the department.

(a) If any such random inspection fails, a subsequent
installation in the block must be inspected.

(b) If any such subsequent installation fails inspection,
all installations in the block must be inspected.

(9) Any electrical/telecommunication contractor or other
entity using the Class B basic electrical inspection - random




Washington State Register, Issue 05-22

inspection process may be audited for compliance with the
provisions for purchasing, inspection, reporting of installa-
tions, and any other requirement of usage.

(10) Class B basic electrical work means work other than
Class A basic electrical work. See WAC 296-46B-900(8) for
Class A definition. A cover inspection is required for all fire-
wall penetrations.

(a) Class B basic electrical work includes the following:

(((®)) (1) Extension of not more than one branch electri-
cal circuit limited to one hundred twenty volts and twenty
amps each where:

((®)) (A) No cover inspection is necessary; and

((6D)) (B) The extension does not supply more than two
devices or outlets as defined by the NEC((3))._A device
allowed in an extended circuit includes: General use snap

switches/receptacles, luminaires, thermostats, speakers, etc.,
but does not include wiring/cabling systems, isolating

(()) (ii) Like-in-kind replacement of ((&-singletumi-
natre-not-exeeedingtwohundred seventy-sevenveltsand

twenty-amps;)):

(A) A single luminaire not exceeding two hundred sev-
enty-seven volts and twenty amps;

(B) A motor larger than ten horsepower; or

(C) The internal wiring of a furnace, air conditioner,
refrigeration unit or household appliance;

(D) An electric/gas/oil furnace not exceeding 240 volts
and 100 amps when the furnace is connected to an existing
branch circuit. For the purposes of this section, a boiler is not
a furnace; or

(E) An individually controlled electric room heater (e.g.,
baseboard, wall, fan forced air, etc.), air conditioning unit or
refrigeration unit not exceeding 240 volts, 30 minimum cir-
cuit amps when the unit is connected to an existing branch
circuit;

(F) Circuit modification required to install not more than
five residential load control devices in a residence where
installed as part of an energy conservation program spon-
sored by an electrical utility and where the circuit does not
exceed 240 volts and 30 amps.

(« I'.l'l'l ] . ] l

€))) (iii) The following low voltage systems:

((®)) (A) Repair and replacement of devices not exceed-
ing one hundred volt-amperes in Class 2, Class 3, or power
limited low voltage systems in one- and two-family dwell-
ings;

((6D)) (B) Repair and replacement of devices not
exceeding one hundred volt-amperes in Class 2, Class 3, or
power limited low voltage systems in other buildings, pro-
vided the equipment is not for fire alarm or nurse call systems
and is not located in an area classified as hazardous by the
NEC.

((feyFhetike-inkindreplacement-of an:
) Eleets f Lo 240-vol i
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6)) (C) The installation of device(s) or wiring for Class
2 or 3 thermostat, audio, security, burglar alarm, intercom,
amplified sound, public address, or access control systems.
This does not include fire alarm, nurse call, lighting control,
industrial automation/control or energy management sys-
tems; or

(D) Telecommunications cabling and equipment requir-
ing inspection in RCW 19.28.470;

(iv) The replacement of not more than ten standard
receptacles with GFCI receptacles;

(((®))) (v) The ((combination—replacement)) conversion
of not more than ten ((switehes-er)) snap switches to dimmers
((ased-for)) for the use of controlling a luminaire(s) conver-
sion.((;-end

> EE) >
> > >

ete:))

(b) Class B basic electrical work does not include any
work in:

((€a))) (1) Areas classified as Class 1, Class 2, Class 3, or
Zone locations per ((the)) NEC 500;

(())) (ii) Areas regulated by NEC 517 or 680; ((ex))

((fey)) (iii)) Any work where electrical plan review is
required((<)); or

(iv) Fire alarm, nurse call, lighting control, industrial
automation/control or energy management systems.

AMENDATORY SECTION (Amending WSR 05-10-024,
filed 4/26/05, effective 6/30/05)

WAC 296-46B-900 Electrical work permits and fees.
General.

(1) When an electrical work permit is required by chap-
ter 19.28 RCW or this chapter, inspections may not be made,
equipment must not be energized, or services connected
unless:

(a) A valid electrical work permit is completely and leg-
ibly filled out and readily available;

(b) The classification or type of facility to be inspected
and the exact scope and location of the electrical work to be
performed are clearly shown on the electrical work permit;

(c) The address where the inspection is to be made is
clearly identifiable from the street, road or highway that
serves the premises; and

(d) Driving directions and/or a legible map is provided
for the inspectors' use.

(2) An electrical work permit is valid for only one spe-
cific site address.

(3) Except as provided in subsection (8) of this section, a
valid electrical work permit must be posted on the job site at
a readily accessible and conspicuous location prior to begin-
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ning electrical work and at all times until the electrical
inspection process is completed.

Permit - responsibility for.

(4) Each person, firm, partnership, corporation, or other
entity must furnish a valid electrical work permit for the
installation, alteration, or other electrical work performed or
to be performed by that entity. Each electrical work permit
application must be signed by the electrical contractor's
administrator (or designee) or the person, or authorized rep-
resentative of the firm, partnership, corporation, or other
entity that is performing the electrical installation or alter-
ation. Permits purchased electronically do not require a hand-
written signature. An entity designated to sign electrical per-
mits must provide written authorization of the purchaser's
designation when requested by the department.

(5) Permits to be obtained by customers. Whenever a
serving electrical utility performs work for a customer under
one of the exemptions in WAC 296-46B-925 and the work is
subject to inspection, the customer is responsible for obtain-
ing all required permits.

(6) Except for emergency repairs to existing electrical
systems, electrical work permits must be obtained and posted
at the job site prior to beginning the installation or alteration.
An electrical work permit for emergency repairs to existing
electrical systems must be obtained and posted at the job site
no later than the next business day after the work is begun.

(7) Fees must be paid in accordance with the inspection
fee schedule, WAC 296-46B-905. The amount of the fee due
is calculated based on the fee effective at the date payment is
made. If the project is required to have an electrical plan
review, the plan review fees will be based on the fees effec-
tive at the date the plans are received by the department for
review.

Permit - requirements for.

(8) As required by chapter 19.28 RCW or this chapter, an
electrical work permit is required for the installation, alter-
ation, or maintenance of all electrical systems or equipment
except for:

(a) Travel trailers;

(b) Class A basic electrical work which includes;

(i) The like-in-kind replacement of a: Contactor, relay,
timer, starter, circuit board, or similar control component;
household appliance; circuit breaker; fuse; residential lumi-
naire; lamp; snap switch; dimmer; receptacle outlet; thermo-
stat; heating element; luminaire ballast with an exact same
ballast; component(s) of electric signs, outline lighting, skel-
eton neon tubing when replaced on-site by an appropriate
electrical contractor and when the sign, outline lighting or
skeleton neon tubing electrical system is not modified; ten
horsepower or smaller motor; ((and))

(ii) Induction detection loops described in WAC 296-
46B-300(2) and used to control gate access devices;

(iii) Heat cable repair; and

iv) Embedding premanufactured heat mats in tile grout
where the mat is listed by an approved testing laboratory and
comes from the manufacturer with preconnected lead-in con-
ductors. All listing marks and lead-in conductor labels must
be left intact and visible for evaluation and inspection by the

installing electrician and the electrical inspector.

Permanent

Washington State Register, Issue 05-22

Unless specifically noted, the exemptions listed do not
include: The replacement of an equipment unit that contains
multiple components (e.g., an electrical furnace/heat pump,
industrial milling machine, etc.) containing various control
components or any appliance/equipment described in WAC
296-46B-110(10) for Class B permits.

A provisional electrical work permit label may be posted
in lieu of an electrical work permit. If a provisional electrical
work permit label is used, an electrical work permit must be
obtained within two working days after posting the provi-
sional electrical work permit label.

(9) An electrical work permit is required for all installa-
tions of telecommunications systems on the customer side of
the network demarcation point for projects greater than ten
telecommunications outlets. All backbone installations
regardless of size and all telecommunications cable or equip-
ment installations involving penetrations of fire barriers or
passing through hazardous locations require permits and
inspections. For the purposes of determining the inspection
threshold for telecommunications projects greater than ten
outlets, the following will apply:

(a) An outlet is the combination of jacks and mounting
hardware for those jacks, along with the associated cable and
telecommunications closet terminations, that serve one work-
station. In counting outlets to determine the inspection
threshold, one outlet must not be associated with more than
six standard four-pair cables or more than one twenty-five-
pair cable. Therefore, installations of greater than sixty stan-
dard four-pair cables or ten standard twenty-five-pair cables
require permits and inspections. (It is not the intent of the
statute to allow large masses of cables to be run to worksta-
tions or spaces serving telecommunications equipment with-
out inspection. Proper cable support and proper loading of
building structural elements are safety concerns. When con-
sidering total associated cables, the telecommunications
availability at one workstation may count as more than one
outlet.)

(b) The installation of greater than ten outlets and the
associated cables along any horizontal pathway from a tele-
communications closet to work areas during any continuous
ninety-day period requires a permit and inspection.

(c) All telecommunications installations within the resi-
dential dwelling units of single-family, duplex, and multi-
family dwellings do not require permits or inspections. In
residential multifamily dwellings, permits and inspections
are required for all backbone installations, all fire barrier pen-
etrations, and installations of greater than ten outlets in com-
mon areas.

(d) No permits or inspections are required for installation
or replacement of cord and plug connected telecommunica-
tions equipment or for patch cord and jumper cross-con-
nected equipment.

(e) Definitions of telecommunications technical terms
will come from chapter 19.28 RCW, this chapter, TIA/EIA
standards, and NEC.

Permit - inspection and approval.

(10) Requests for inspections.

(a) Requests for inspections must be made no later than
three business days after completion of the electrical/tele-
communications installation or one business day after any
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part of the installation has been energized, whichever occurs
first.

(b) Requests for after hours or weekend inspections must
be made by contacting the local electrical inspection supervi-
sor at least three working days prior to the requested date of
inspection. The portal-to-portal inspection fees required for
after hours or weekend inspections are in addition to the cost
of the original electrical work permit.

(c) Emergency requests to inspect repairs necessary to
preserve life and equipment safety may be requested at any
time.

(d) Inspections for annual electrical maintenance permits
and annual telecommunications permits may be done on a
regular schedule arranged by the permit holder with the
department.

(11) Final inspection approval will not be made until all
inspection fees are paid in full.

Permit - duration/refunds.

(12) Electrical work permits will expire one year after
the date of purchase unless electrical work is actively and
consistently in progress and inspections requested. Refunds
are not available for:

(a) Expired electrical work permits;

(b) Electrical work permits where the electrical installa-
tion has begun; or

(¢) Any electrical work permit where an electrical
inspection or electrical inspection request has been made.

Permit - annual telecommunications.

(13) The chief electrical inspector can allow annual per-
mits for the inspection of telecommunications installations to
be purchased by a building owner or licensed electrical/tele-
communications contractor. The owner's full-time telecom-
munications maintenance staff, or a licensed electrical/tele-
communications contractor(s) can perform the work done
under this annual permit. The permit holder is responsible for
correcting all installation deficiencies. The permit holder
must make available, to the electrical inspector, all records of
all the telecommunications work performed and the valid
electrical or telecommunications contractor's license num-
bers for all contractors working under the permit.

Permit - annual electrical.

(14) The chief electrical inspector can allow annual per-
mits for the inspection of electrical installations to be pur-
chased by a building owner or licensed electrical contractor.
This type of permit is available for commercial/industrial
locations employing a full-time electrical maintenance staff
or having a yearly maintenance contract with a licensed elec-
trical contractor.

The permit holder is responsible for correcting all instal-
lation deficiencies. The permit holder must make available,
to the electrical inspector, all records of all electrical work
performed.

This type of electrical permit may be used for retrofit,
replacement, maintenance, repair, upgrade, and alterations to
electrical systems at a single plant or building location. This
type of permit does not include new or increased service or
new square footage.
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Provisional electrical work permit - use/duration/
refunds.

(15) Only licensed electrical or telecommunications con-
tractors can use provisional electrical work permits.

(16) If a provisional electrical work permit label is used,
the following requirements must be met:

(a) Prior to beginning the work, the certified electrician
or telecommunications worker performing the installation
must affix the provisional electrical work permit label on the
cover of the panelboard, overcurrent device, or telecommuni-
cations equipment supplying the circuit or equipment.

(b) The job site portion of the label must include the fol-
lowing:

(i) Date the work is begun;

(i1) Contractor's name;

(iii) Contractor's license number; and

(iv) Short description of the work.

(c) The contractor portion of the label must include the
following:

(i) Date the work is begun;

(i1) Contractor's license number;

(iii) Job site address;

(iv) Owner's name; and

(v) Short description of the work.

(d) The label must be filled in using sunlight and weather
resistant ink.

(e) The contractor must return the contractor's portion of
the label to the department of labor and industries, electrical
section office having jurisdiction for the inspection, within
two working days after the job site portion of the label is
affixed. Either receipt by department of labor and industries
or postmark to a valid department of labor and industries
electrical address is acceptable for meeting this requirement.

(f) The contractor must return the contractor's portion of
the label to the Department of Labor & Industries, Chief
Electrical Inspector, within five working days after destroy-
ing or voiding any label.

(g) The contractor is responsible for safekeeping of all
purchased labels.

(17) Refunds are not available for provisional electrical
work permit labels.

(18) Provisional electrical work permit labels will be
sold in blocks of twenty.

(19) Any contractor purchasing a provisional electrical
work permit label may be audited for compliance with the
provisions for purchasing, inspection, reporting of installa-
tions, and any other requirement of usage.

Class B electrical work permit - use.

(20) The electrical contractor must return the contractor's
portion of the Class B label to the department of labor and
industries, chief electrical inspector, within five working
days after destroying or voiding any label.

(21) The electrical contractor is responsible for safe-
keeping of all purchased Class B labels.

AMENDATORY SECTION (Amending WSR 04-21-086,
filed 10/20/04, effective 11/22/04)

WAC 296-46B-905 Inspection fees. To calculate
inspection fees, the amperage is based on the conductor
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ampacity or the overcurrent device rating. The total fee must
not be less than the number of progress inspection (one-half
hour) units times the progress inspection fee rate from sub-
section (8) of this section, PROGRESS INSPECTIONS.

The amount of the fee due is calculated based on the fee
effective at the date of a department assessed fee (e.g., plan
review or fee due) or when the electrical permit is purchased.

(1) Residential.

(a) Single- and two-family residential (new construction).

Notes:

(1) Square footage is the area included within the surrounding exterior
walls of a building exclusive of any interior courts. (This includes any
floor area in an attached garage, basement, or unfinished living space.)
(2) "Inspected with the service" means that a separate service inspection
fee is included on the same electrical work permit.

(3) "Inspected at the same time" means all wiring is to be ready for inspec-
tion during the initial inspection trip.

(4) An "outbuilding" is a structure that serves a direct accessory function
to the residence, such as a pump house or storage building. Outbuilding
does not include buildings used for commercial type occupancies or addi-
tional dwelling occupancies.

(1) First 1300 sq. ft. $73.00
Each additional 500 sq. ft. or portion of $23.40
(i1) Each outbuilding or detached garage - inspected at $30.50
the same time as a dwelling unit on the property

(iii) Each outbuilding or detached garage - inspected sep- $48.10
arately

(iv) Each swimming pool - inspected with the service $48.10
(v) Each swimming pool - inspected separately $73.00
(vi) Each hot tub, spa, or sauna - inspected with the ser- $30.50
vice

(vii) Each hot tub, spa, or sauna - inspected separately $48.10
(viii) Each septic pumping system - inspected with the $30.50
service

(ix) Each septic pumping system - inspected separately $48.10

(b) Multifamily residential and miscellaneous residential structures,
services and feeders (new construction).

Each service and/or feeder

Ampacity Service/Feeder Additional
Feeder
0to 200 $78.70 $23.40
201 to 400 $97.80 $48.10
401 to 600 $134.30 $66.90
601 to 800 $172.30 $91.80
801 and over $245.70 $184.30

(c) Single or multifamily altered services or feeders including circuits.
(i) Each altered service and/or altered feeder

Ampacity Service or Feeder
0to 200 $66.90
201 to 600 $97.80
601 and over $147.40
(i1) Maintenance or repair of a meter or mast $36.30

(no alterations to the service or feeder)

(d) Single or multifamily residential circuits only (no service inspec-
tion).

Note:

Altered or added circuit fees are calculated per panelboard. Total cost of
the alterations in an individual panel should not exceed the cost of a com-
plete altered service or feeder of the same rating, as shown in subsection
(1) RESIDENTIAL (c) (table) of this section.
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(i) 1 to 4 circuits (see note above) $48.10
(ii) Each additional circuit (see note above) $5.30

(e) Mobile homes, modular homes, mobile home parks, and RV parks.
(i) Mobile home or modular home service or feeder only $48.10
(i1) Mobile home service and feeder $78.70

(f) Mobile home park sites and RV park sites.

Note:

For master service installations, see subsection (2) COMMERCIAL/INDUS-
TRIAL of this section.

(i) First site service or site feeder $48.10

(ii) Each additional site service; or additional site feeder $30.50
inspected at the same time as the first service or feeder

(2) Commercial/industrial.

(a) New service or feeder, and additional new feeders inspected at
the same time (includes circuits).

Note:

For large COMMERCIAL/INDUSTRIAL projects that include multiple
feeders, "inspected at the same time" can be interpreted to include
additional inspection trips for a single project. The additional inspec-
tions must be for electrical work specified on the permit at the time of
purchase. The permit fee for such projects must be calculated from
(2)(a)(table) of this section. However, the total fee must not be less
than the number of progress inspection (one-half hour) units times the
progress inspection fee rate from subsection (8) PROGRESS INSPEC-
TIONS of this section.

Service/feeders

Ampacity Service/Feeder Additional Feeder

0to 100 $78.70 $48.10

101 to 200 $95.80 $61.30

201 to 400 $184.30 $73.00

401 to 600 $214.80 $85.80

601 to 800 $277.70 $116.90

801 to 1000 $339.00 $141.40

1001 and over $369.80 $197.30

(b) Altered services or feeders (no circuits).
(i) Service/feeders

Ampacity Service or Feeder
0to 200 $78.70
201 to 600 $184.30
601 to 1000 $277.70
1001 and over $308.40
(i1) Maintenance or repair of a meter or mast (no alter- $66.90

ations to the service or feeder)

(c) Circuits only.

Note:

Altered/added circuit fees are calculated per panelboard. Total cost of the
alterations in a panel (or panels) should not exceed the cost of a new feeder
(or feeders) of the same rating, as shown in subsection (2) COMMER-
CIAL/INDUSTRIAL (2)(a)(table) above.

(i) First 5 circuits per branch circuit panel $61.30
(i) Each additional circuit per branch circuit panel $5.30
(d) Over 600 volts surcharge per permit. $61.30

(3) Temporary service(s).
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Note:

(1) See WAC 296-46B-527 for information about temporary installations.
(2) Temporary stage or concert inspections requested outside of normal
business hours will be subject to the portal-to-portal hourly fees in subsec-
tion (11) OTHER INSPECTIONS. The fee for such after hours inspections
shall be the greater of the fee from this subsection or the portal-to-portal
fee.

Temporary services, temporary stage or concert productions.

Ampacity Service or Feeder Additional Feeder
0to 60 $42.20 $21.60
61 to 100 $48.10 $23.40
101 to 200 $61.30 $30.50
201 to 400 $73.00 $36.40
401 to 600 $97.80 $48.10
601 and over $110.90 $55.30

(4) Irrigation machines, pumps, and equipment.
Irrigation machines.

(a) Each tower - when inspected at the same time as a ser- $5.30
vice and feeder from (2) COMMERCIAL/INDUSTRIAL

(b) Towers - when not inspected at the same time as a ser- $73.00
vice and feeders - 1 to 6 towers

(c) Each additional tower $5.30

(5) Miscellaneous - commercial/industrial and residential.

(a) A_Class 2 low-voltage thermostat((s-centrellingasingle-piece-of uti-
lization-equipment)) and its associated cable controlling a single piece of
utilization equipment or a single furnace and air conditioner combination.
(i) First thermostat $36.40

(i) Each additional thermostat inspected at the same time $11.40
as the first

(b) Class 2 or 3 low-voltage systems and telecommunications systems.
Includes all telecommunications installations, fire alarm ((and-burglar-
alarm)), nurse call, ((intereon;-seeurity-systems;)) energy management
control systems, (HVAC/efrigeration-control-systems(otherthanther-
mestats-abeve);)) industrial and automation control systems, lighting con-
trol systems, ((stand-alone-sound-systems;public-address;)) and similar
Class 2 or 3 low-energy circuits and equipment not included in WAC 296-
46B-110 for Class B work.

(i) First 2500 sq. ft. or less $42.20
(i) Each additional 2500 sq. ft. or portion thereof $11.40
(c) Signs and outline lighting.

(i) First sign (no service included) $36.40
(ii) Each additional sign inspected at the same time on the $17.30

same building or structure

(d) Berth at a marina or dock.

Note:

Five berths or more shall be permitted to have the inspection fees based on
appropriate service and feeder fees from section (2) COMMERCIAL/INDUS-
TRIAL (a) (i) above.

(i) Berth at a marina or dock $48.10
(i) Each additional berth inspected at the same time $30.50
(e) Yard pole, pedestal, or other meter loops only.

(i) Yard pole, pedestal, or other meter loops only $48.10
(ii) Meters installed remote from the service equipment $11.40

and inspected at the same time as a service, temporary

service or other installations

(f) Emergency inspections requested outside of normal working
hours.

Regular fee plus surcharge of: $91.80

(g) Generators.
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Note:
Permanently installed generators: Refer to the appropriate residential or
commercial new/altered service or feeder section.

Portable generators: Permanently installed transfer $66.90

equipment for portable generators
(h) Electrical - annual permit fee.

Note:
See WAC 296-46B-900(14).

For commercial/industrial location employing full-time electrical mainte-
nance staff or having a yearly maintenance contract with a licensed elec-
trical contractor. Note, all yearly maintenance contracts must detail the
number of contractor electricians necessary to complete the work required
under the contract. This number will be used as a basis for calculating the
appropriate fee. Each inspection is based on a 2-hour maximum.

Inspections Fee
1 to 3 plant electricians 12 $1,765.50
4 to 6 plant electricians 24 $3,532.80
7 to 12 plant electricians 36 $5,298.90
13 to 25 plant electricians 52 $7,066.20
More than 25 plant electricians 52 $8,833.50

(i) Telecommunications - annual permit fee.

Note:

(1) See WAC 296-46B-900(13).

(2) Annual inspection time required may be estimated by the purchaser at
the rate for "OTHER INSPECTIONS" in this section, charged portal-to-portal
per hour.

For commercial/industrial location employing full-time telecommunica-
tions maintenance staff or having a yearly maintenance contract with a
licensed electrical/telecommunications contractor.

$146.10
$73.00

2-hour minimum

Each additional hour, or portion thereof, of portal-to-por-
tal inspection time

(j) Permit requiring ditch cover inspection only.
$36.40
$61.30

Each 1/2 hour, or portion thereof

(k) Cover inspection for elevator/conveyance installa-
tion. This item is only available to a licensed/regis-
tered elevator contractor.

(6) Carnival inspections.

(a) First carnival field inspection each calendar year.

$17.30
$5.30

(i) Each ride and generator truck

(i1) Each remote distribution equipment, concession, or
gaming show

(iii) If the calculated fee for first carnival field inspection $91.80
above is less than $89.00, the minimum inspection fee

shall be:

(b) Subsequent carnival inspections.

(i) First ten rides, concessions, generators, remote distri- $91.80
bution equipment, or gaming show

(i) Each additional ride, concession, generator, remote $5.30
distribution equipment, or gaming show

(c) Concession(s) or ride(s) not part of a carnival.

(i) First field inspection each year of a single concession $73.00

or ride, not part of a carnival

(i1) Subsequent inspection of a single concession or ride, $48.10
not part of a carnival

(7) Trip fees.

(a) Requests by property owners to inspect existing
installations. (This fee includes a maximum of one hour
of inspection time. All inspection time exceeding one
hour will be charged at the rate for progressive inspec-
tions.)

$73.00

Permanent
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(b) Submitter notifies the department that work is ready $36.40

for inspection when it is not ready.

(c) Additional inspection required because submitter has $36.40
provided the wrong address or incomplete, improper or
illegible directions for the site of the inspection.

(d) More than one additional inspection required to $36.40
inspect corrections; or for repeated neglect, carelessness,
or improperly installed electrical work.

(e) Each trip necessary to remove a noncompliance $36.40

notice.

(f) Corrections that have not been made in the prescribed $36.40
time, unless an exception has been requested and
granted.

(g) Installations that are covered or concealed before $36.40
inspection.

(8) Progress inspections.

Note:

The fees calculated in subsections (1) through (6) of this section will apply
to all electrical work. This section will be applied to a permit where the
permit holder has requested additional inspections beyond the number
supported by the permit fee calculated at the rate in subsections (1)

through (6) of this section.

On partial or progress inspections, each 1/2 hour. $36.40
(9) Plan review.

Fee is thirty-five percent of the electrical work permit fee $61.30
as determined by WAC 296-46B-905, plus a plan review

submission and shipping/handling fee of:

(a) Supplemental submissions of plans per hour or frac- $73.00
tion of an hour of review time.

(b) Plan review shipping and handling fee. $17.30

(10) Out-of-state inspections.

(a) Permit fees will be charged according to the fees

listed in this section.

(b) Travel expenses:

All travel expenses and per diem for out-of-state inspections are billed fol-
lowing completion of each inspection(s). These expenses can include, but
are not limited to: Inspector's travel time, travel cost and per diem at the

state rate. Travel time is hourly based on the rate in subsection (11) of this

section.
(11) Other inspections.
Inspections not covered by above inspection fees must be $73.00

charged portal-to-portal per hour:

(12) Refund processing fee.

All requests for permit fee refunds will be assessed a pro- $11.40
cessing fee. (Refund processing fees will not be charged

for electrical contractors, using the contractor deposit

system, who request less than twenty-four refunds during

a rolling calendar year.)

(13) Variance request processing fee.

Variance request processing fee. This fee is nonrefund- $73.00

able once the transaction has been validated.

(14) Marking of industrial utilization equipment.

$73.00
$73.00

(a) Standard(s) letter review (per hour of review time).
(b) Equipment marking - charged portal-to-portal per
hour:

(c) All travel expenses and per diem for in/out-of-state
review and/or equipment marking are billed following
completion of each inspection(s). These expenses can
include, but are not limited to: Inspector's travel time,
travel cost and per diem at the state rate. Travel time is
hourly based on the rate in (b) of this subsection.
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(15) Class B basic electrical work labels.

(a) Block of twenty Class B basic electrical work labels $200.00
(not refundable).

(b) Reinspection of Class B basic electrical work to $36.40
assure that corrections have been made (per 1/2 hour).

(16) Provisional electrical work permit labels.

(a) Block of twenty provisional electrical work permit $200.00

labels.

AMENDATORY SECTION (Amending WSR 05-10-024,
filed 4/26/05, effective 6/30/05)

WAC 296-46B-915 Civil penalty schedule. Each day
that a violation occurs will be a separate offense.

Once a violation of chapter 19.28 RCW or chapter 296-
46B WAC becomes a final judgment, any additional viola-
tion within three years becomes a "second" or "additional"
offense subject to an increased penalty as set forth in the fol-
lowing tables.

In case of continued, repeated or gross violation of the
provisions of chapter 19.28 RCW or this chapter, or if prop-
erty damage or bodily injury occurs as a result of the failure
of a person, firm, partnership, corporation, or other entity to
comply with chapter 19.28 RCW or this chapter the depart-
ment may double the penalty amounts shown in subsections
(1) through (13) of this section.

Continued or repeated violation may occur if the person,
firm, partnership, corporation or other entity who violates a
provision of chapter 19.28 RCW, chapter 296-46B WAC has
received one or more written warnings of a similar violation
within a one-year period.

A person, firm, partnership, corporation or other entity
who violates a provision of chapter 19.28 RCW or chapter
296-46B WAC is liable for a civil penalty based upon the fol-
lowing schedule.

(1) Offering to perform, submitting a bid for, advertising, installing or
maintaining cables, conductors or equipment:

(a) That convey or utilize electrical current without hav-
ing a valid electrical contractor's license.

(b) Used for information generation, processing, or
transporting of signals optically or electronically in
telecommunications systems without having a valid
telecommunications contractor's license.

First offense: $500
Second offense: $1,500
Third offense: $3,000
Each offense thereafter: $6,000

(2) Employing an individual for the purposes of chapter 19.28 RCW
who does not possess a valid certificate of competency or training cer-
tificate to do electrical work.

$250
$500
(3) Performing electrical work without having a valid certificate of
competency or electrical training certificate.

First offense:

Each offense thereafter:

$250
$500
(4) Employing electricians and electrical trainees for the purposes of
chapter 19.28 RCW in an improper ratio. Contractors found to have

violated this section three times in a three-year period must be the
subject of an electrical audit in accordance with WAC 296-46B-975.

$250

First offense:
Each offense thereafter:

First offense:
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$500
(5) Failing to provide proper supervision to an electrical trainee as
required by chapter 19.28 RCW. Contractors found to have violated
this section three times in a three-year period must be the subject of
an electrical audit in accordance with WAC 296-46B-975.

First offense:

Each offense thereafter:

$250
$500

(6) Working as an electrical trainee without proper supervision as
required by chapter 19.28 RCW.

Each offense thereafter:

First offense: $50 (see

note E)
Second offense: $250
Each offense thereafter: $500

(7) Offering, bidding, advertising, or performing electrical or tele-
communications installations, alterations or maintenance outside the
scope of the firm's specialty electrical or telecommunications contrac-
tors license.

First offense: $500
Second offense: $1,500
Third offense: $3,000
Each offense thereafter: $6,000

(8) Selling or exchanging electrical equipment associated with spas,
hot tubs, swimming pools or hydromassage bathtubs which are not
listed by an approved laboratory.

First offense: $500
Second offense: $1,000
Each offense thereafter: $2,000

Definition:

The sale or exchange of electrical equipment associated with hot tubs,
spas, swimming pools or hydromassage bathtubs includes to: "Sell, offer
for sale, advertise, display for sale, dispose of by way of gift, loan, rental,
lease, premium, barter or exchange."

(9) Covering or concealing installations prior to inspection.

First offense: $250 (see

note E)
Second offense: $1,000
Each offense thereafter: $2,000

(10) Failing to make corrections within fifteen days of notification by
the department.

Exception:

Where an extension has been requested and granted, this penalty applies to
corrections not completed within the extended time period.

First offense: $250
Second offense: $1,000
Each offense thereafter: $2,000

(11) Failing to obtain or post an electrical/telecommunications work
permit or provisional electrical work permit label prior to beginning
the electrical/telecommunications installation or alteration.
Exception:

In cases of emergency repairs to existing electrical/telecommunications
systems, this penalty will not be charged if the permit is obtained and
posted no later than the business day following beginning work on the
emergency repair.

First offense: $250
Second offense: $1,000
Each offense thereafter: $2,000

(12) Violating chapter 19.28 RCW duties of the electrical/telecommu-
nications administrator or master electrician.
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(a) Failing to be a member of the firm or a supervisory
employee and shall be available during working hours
to carry out the duties of an administrator or master

electrician.

First offense: $1,000
Second offense: $1,500
Each offense thereafter: $3,000
(b) Failing to ensure that all electrical work complies

with the electrical installation laws and rules of the

state.

First offense: $100
Second offense: $250
Third offense: $1,000
Each offense thereafter: $3,000
(c) Failing to ensure that the proper electrical safety

procedures are used.

First offense: $500
Second offense: $1,500
Each offense thereafter: $3,000
(d) Failing to ensure that all electrical labels, permits,

and certificates required to perform electrical work are

used.

First offense: $250
Each offense thereafter: $500
(e) Failing to ensure that all electrical licenses, required

to perform electrical work are used (i.e., work per-

formed must be in the allowed scope of work for the

contractor).

First offense: $500
Second offense: $1,500
Third offense: $3,000
Each offense thereafter: $6,000
(f) Failing to see that corrective notices issued by an

inspecting authority are complied with within fifteen

days.

Exception: Where an extension has been requested and

granted, this penalty applies to corrections not com-

pleted within the extended time period.

First offense: $250
Second offense: $1,000
Each offense thereafter: $2,000
(g) Failing to notify the department in writing within ten

days if the master electrician or administrator termi-

nates the relationship with the electrical contractor.

First offense: $500
Second offense: $1,000
Each offense thereafter: $3,000

(13) Violating any of the provisions of chapter 19.28 RCW or chapter
296-46B WAC which are not identified in subsections (1) through (12)
of this section.

RCW 19.28.161 through 19.28.271 and the rules developed pursuant to
them.

$250
$500
All other chapter 19.28 RCW provisions and the rules developed pursuant
to them.

First offense:
Each offense thereafter:

First offense: $250

Second offense: $750

Each offense thereafter: $2,000
Permanent
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E: Upon written request to the chief electrical inspector, the penalty
amount will be waived for the first citation issued within a three-
year period. The written request must be received by the depart-
ment no later than twenty days after notice of penalty. If a subse-
quent citation is issued within a three-year period and found to be a
final judgment, the penalty amount for the first citation will be rein-
stated and immediately due and payable. Penalty waivers will not
be granted for any citation being appealed under WAC 296-46B-
995(11).

AMENDATORY SECTION (Amending WSR 05-10-024,
filed 4/26/05, effective 6/30/05)

WAC 296-46B-920 Electrical/telecommunications
license/certificate types and scope of work. (1) General
electrical (01): A general electrical license and/or certificate
encompasses all phases and all types of electrical and tele-
communications installations and minor plumbing under
RCW 18.106.150.

(2) All specialties listed in this subsection may perform
the electrical work described within their specific specialty as
allowed by the occupancy and location described within the
specialty's scope of work. Except for residential (02), the
scope of work for these specialties does not include plumbing
work regulated under chapter 18.106 RCW. See RCW
18.106.150 for plumbing exceptions for the residential (02)
specialty. Specialty (limited) electrical licenses and/or cer-
tificates are as follows:

(a) Residential (02): Limited to the telecommunica-
tions, low voltage, and line voltage wiring of one- and two-
family dwellings, or multifamily dwellings not exceeding
three stories above grade. All wiring is limited to nonmetallic
sheathed cable, except for services and/or feeders, exposed
installations where physical protection is required, and for
wiring buried below grade.

(1) This specialty also includes the wiring for ancillary
structures such as, but not limited to: Appliances, equipment,
swimming pools, septic pumping systems, domestic water
systems, limited energy systems (e.g., doorbells, intercoms,
fire alarm, burglar alarm, energy control, HVAC/refrigera-
tion, etc.), multifamily complex offices/garages, site lighting
when supplied from the residence or ancillary structure, and
other structures directly associated with the functionality of
the residential units.

(i1) This specialty does not include wiring occupancies
defined in WAC 296-46B-010(14), or commercial occupan-
cies such as: Motels, hotels, offices, assisted living facilities,
or stores.

(iii) See RCW 18.106.150 for plumbing exceptions for
the residential (02) specialty.

(b) Pump and irrigation (03): Limited to the electrical
connection of circuits, feeders, controls, low voltage, related
telecommunications, and services to supply: Domestic and
irrigation water pumps, circular irrigating system's pumps
and pump houses.

This specialty may also perform the work defined in (c)
of this subsection.

(c) Domestic well (03A): Limited to the extension of a
branch circuit, which is supplied and installed by others, to
signaling circuits, motor control circuits, motor control
devices, and pumps which do not exceed 7 1/2 horsepower at
250 volts AC single phase input power, regardless of motor
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controller output or motor voltage/phase, used in residential
potable water or residential sewage disposal systems.

(d) Signs (04): Limited to placement and connection of
signs and outline lighting, the electrical supply, related tele-
communications, controls and associated circuit extensions
thereto; and the installation of a maximum 60 ampere,
120/240 volt single phase service to supply power to a remote
sign only. This specialty may service, maintain, or repair
exterior luminaires that are mounted on a pole or other struc-
ture with like-in-kind components.

(1) Electrical licensing/certification is not required to:

(A) Clean the nonelectrical parts of an electric sign;

(B) To form or pour a concrete pole base used to support
a sign;

(C) To operate machinery used to assist an electrician in
mounting an electric sign or sign supporting pole; or

(D) To assemble the structural parts of a billboard.

(i1) Electrical licensing/certification is required to:
Install, modify, or maintain a sign, sign supporting pole, sign
face, sign ballast, lamp socket, lamp holder, disconnect
switch, or any other part of a listed electric sign.

(e) Limited energy system (06): Limited to the instal-
lation of signaling and power limited circuits and related
equipment. This specialty is restricted to low-voltage circuits.
This specialty includes the installation of telecommunica-
tions, HVAC/refrigeration low-voltage wiring, fire protec-
tion signaling systems, intrusion alarms, energy management
and control systems, industrial and automation control sys-
tems, lighting control systems, commercial and residential
amplified sound, public address systems, and such similar
low-energy circuits and equipment in all occupancies and
locations.

Limited energy electrical contractors may perform all
telecommunications work under their specialty (06) electrical
license and administrator's certificate.

(f) HVAC/refrigeration systems:

(1) See WAC 296-46B-020 for specific HVAC/refrigera-
tion definitions.

(i1) For the purposes of this section when a component is
replaced, the replacement must be like-in-kind or made using
the equipment manufacturer's authorized replacement com-
ponent.

(iii)) The HVAC/refrigeration specialties described in
(f)(v) and (vi) of this subsection may:

(A) Install HVAC/refrigeration: Telecommunications,
Class 2 low-voltage control circuit wiring/components in all
residential occupancies;

(B) Install, repair, replace, and maintain line voltage
components within HVAC/refrigeration equipment. Such
line voltage components include product illumination lumi-
naires installed within and powered from the HVAC/refriger-
ation system (e.g., reach-in beverage coolers, frozen food
cases, produce cases, etc.) and new or replaced factory autho-
rized accessories such as internally mounted outlets;

(C) Repair, replace, or maintain the internal components
of the HVAC/refrigeration equipment disconnecting means
or controller so long as the disconnecting means or controller
is not located within a motor control center or panelboard
(see Figure 920-1 and Figure 920-2);
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(D) Install, repair, replace, and maintain short sections of
raceway to provide physical protection for low-voltage
cables. For the purposes of this section a short section cannot
mechanically interconnect two devices, junction boxes, or
other equipment or components; and

(E) Repair, replace, or maintain line voltage flexible sup-
ply whips not over six feet in length, provided there are no
modifications to the characteristics of the branch cir-
cuit/feeder load being supplied by the whip. There is no lim-
itation on the whip raceway method (e.g., metallic replaced
by nonmetallic).

(iv) The HVAC/refrigeration specialties described in
(f)(v) and (vi) of this subsection may not:

(A) Install line voltage controllers or disconnect
switches external to HVAC/refrigeration equipment;

(B) Install, repair, replace, or maintain:

» Integrated building control systems, other than
HVAC/refrigeration systems;

* Single stand-alone line voltage equipment or compo-
nents (e.g., heat cable, wall heaters, radiant panel heaters,
baseboard heaters, contactors, motor starters, and similar
equipment) unless the equipment or component:

Is exclusively controlled by the HVAC/refrigeration sys-
tem and requires the additional external connection to a
mechanical system(s) (e.g., connection to water piping, gas
piping, refrigerant system, ducting for the HVAC/refrigera-
tion system, gas fireplace flume, ventilating systems, etc.
(i.e., as in the ducting connection to a bathroom fan)). The
external connection of the equipment/component to the
mechanical system must be required as an integral compo-
nent allowing the operation of the HVAC/refrigeration sys-
tem; or

Contains a HVAC/refrigeration mechanical system(s)
(e.g., water piping, gas piping, refrigerant system, etc.) within
the equipment (e.g., "through-the-wall" air conditioning
units, self-contained refrigeration equipment, etc.);

* Luminaires that serve as a building or structure lighting
source, even if mechanically connected to a HVAC/refriger-
ation system (e.g., troffer luminaire used as a return air
device, lighting within a walk-in cooler/freezer used for per-
sonnel illumination);

* Raceway/conduit systems;

* Line voltage: Service, feeder, or branch circuit conduc-
tors. However, if a structure's feeder/branch circuit supplies
HVAC/refrigeration equipment containing a supplementary
overcurrent protection device(s), this specialty may install
the conductors from the supplementary overcurrent device(s)
to the supplemental HVAC/refrigeration equipment if the
supplementary overcurrent device and the HVAC/refrigera-
tion equipment being supplied are located within sight of
each other (see Figure 920-2); or

¢ Panelboards, switchboards, or motor control centers
external to HVAC/refrigeration system.

(v) HVAC/refrigeration (06A):

(A) This specialty is not limited by voltage, phase, or
amperage.

(B) No unsupervised electrical trainee can install, repair,
replace, or maintain any part of a HVAC/refrigeration system
that contains any circuit rated over 600 volts whether the cir-
cuit is energized or deenergized.
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(C) This specialty may:

e Install HVAC/refrigeration: Telecommunications,
Class 2 low-voltage control circuit wiring/components in
other than residential occupancies:

That have no more than three stories on/above grade; or

Regardless of the number of stories above grade if the
installation:

* Does not pass between stories;

* Is made in a previously occupied and wired space; and

* Is restricted to the HVAC/refrigeration system;

» Repair, replace, and maintain HVAC/refrigeration:
Telecommunications, Class 2 low-voltage control circuit wir-
ing/components in all occupancies regardless of the number
of stories on/above grade.

(D) This specialty may not install, repair, replace, or
maintain: Any electrical wiring governed under article(s)
500, 501, 502, 503, 504, 505, 510, 511, 513, 514, 515, or 516
NEC (i.e., classified locations) located outside the HVAC/
refrigeration equipment.

(vi) HVAC/refrigeration - restricted (06B):

(A) This specialty may not perform any electrical work
where the primary electrical power connection to the
HVAC/refrigeration system exceeds: 250 volts, single phase,
or 120 amps.

(B) This specialty may install, repair, replace, or main-
tain HVAC/refrigeration: Telecommunications, Class 2 low-
voltage control circuit wiring/components in other than resi-
dential occupancies that have no more than three stories
on/above grade.

(C) This specialty may not install, repair, replace, or
maintain:

* The allowed telecommunications/low-voltage HVAC/
refrigeration wiring in a conduit/raceway system; or

* Any electrical work governed under article(s) 500, 501,
502, 503, 504, 505, 510, 511,513,514, 515, or 516 NEC (i.e.,
classified locations).
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Repair, replace and
m aintain stand-alone
Stand Aione equipment allowed per
Combination WAC 296-468 -
Starter 920 (2N (ii)(C)
i 1
T Fan
Panelboard
|
~—3» HVAC/refrigeration
System
Note: No conduit/raceway Elgure 920-1
installation atlowed.
r’ Repair, replace and
maintain stand-alone
HVACI/R

Control Panel

equipment allowed per
WAC 296-468 -
920(2)(f)(ii)(C)

[\ Disconnect Switch

P anelboard

Fan

|
|
|
Ly HVAC/refrigeration

Wiring allowed per
WAC 296-468B-
920(2)(f)(iv)(B)

System
Note: No conduit/raceway
installation aliowed. Figure 920-2
(g) Nonresidential maintenance (07): Limited to (i) Residential maintenance (07B): This specialty is

maintenance, repair and replacement of like-in-kind existing
electrical equipment and conductors. This specialty does not
include maintenance activities in residential dwellings
defined in (a) of this subsection for the purposes of accumu-
lating training experience toward qualification for the resi-
dential (02) specialty electrician examination.

This specialty may perform the work defined in (h), (i),
(4), (k), and (1) of this subsection.

(h) Nonresidential lighting maintenance and lighting
retrofit (07A): Limited to working within the housing of
existing nonresidential luminaires for work related to repair,
service, maintenance of luminaires and installation of energy
efficiency lighting retrofit upgrades. This specialty includes
replacement of lamps, ballasts, sockets and the installation of
listed lighting retrofit reflectors and kits. All work is limited
to the luminaire body, except remote located ballasts may be
replaced or retrofitted with approved products. This specialty
does not include installing new luminaires or branch circuits;
moving or relocating existing luminaires; or altering existing
branch circuits.
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limited to residential dwellings as defined in WAC 296-46B-
920 (2)(a), multistory dwelling structures with no commer-
cial facilities, and the interior of dwelling units in multistory
structures with commercial facilities. This specialty may
maintain, repair, or replace (like-in-kind) existing ((Jamt-

naires;water heating equipment, ranges;eleetric heaters; sim-
Hlar-household-type-applianees)) clectrical utilization equip-
ment, and all permit exempted work as defined in WAC 296-
46B-900.

This specialty is limited to equipment and circuits to a
maximum of 250 volts, 60 amperes, and single phase maxi-
mum.

This specialty may disconnect and reconnect low-volt-
age control and line voltage supply whips not over six feet in
length provided there are no modifications to the characteris-
tics of the branch circuit or whip.

For the purpose of this specialty, "electrical equipment”
does not include electrical conductors, raceway or conduit
systems external to the equipment or whip. This specialty
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cannot perform any plumbing work regulated under chapter
18.106 RCW.

(j) Restricted nonresidential maintenance (07C):
This specialty may maintain, repair, or replace (like-in-kind)
existing ((Juminaires;water-heating-equipment;ranges;elee-
trie-heaters;stmiar-household-type-apphanees)) clectrical
utilization equipment, and all permit exempted work as
defined in WAC 296-46B-900 except for the replacement or
repair of circuit breakers.

This specialty is limited to equipment and circuits to a
maximum of 277 volts and 20 amperes for lighting branch
circuits only and/or maximum 250 volts and 60 amperes for
other circuits.

The replacement of luminaires is limited to in-place
replacement required by failure of the luminaire to operate.
Luminaires installed in suspended lay-in tile ceilings may be
relocated providing: The original field installed luminaire
supply whip is not extended or relocated to a new supply
point; or if a manufactured wiring assembly supplies lumi-
naire power, a luminaire may be relocated no more than eight
feet providing the manufactured wiring assembly circuiting is
not changed.

This specialty may disconnect and reconnect low-volt-
age control and line voltage supply whips not over six feet in
length provided there are no modifications to the characteris-
tics of the branch circuit. For the purpose of this specialty,
"electrical equipment" does not include electrical conductors,
raceway or conduit systems external to the equipment or
whip.

This specialty may perform the work defined in (h) and
(1) of this subsection.

This specialty cannot perform any work governed under
Article(s) 500, 501, 502, 503, 504, 505, 510, 511, 513, 514,
515, or 516 NEC (i.e., classified locations). This specialty
cannot perform any plumbing work regulated under chapter
18.106 RCW.

(k) Appliance repair (07D): Servicing, maintaining,
repairing, or replacing household appliances, small commer-
cial/industrial appliances, and other small electrical utiliza-
tion equipment.

(1) For the purposes of this subsection:

(A) The appliance or electrical utilization equipment
must be self-contained and built to standardized sizes or
types. The appliance/equipment must be connected as a sin-
gle unit to a single source of electrical power limited to a
maximum of 250 volts, 60 amperes, single phase.

(B) Appliances and electrical utilization equipment
include, but are not limited to: ((Pish-washers;)) Ovens((;
water-heating-equipment)), office equipment, vehicle repair
equipment, commercial kitchen equipment, self-contained
hot tubs and spas, grinders, and scales.

(C) Appliances and utilization equipment do not include
systems and equipment such as: Alarm/energy manage-
ment/similar systems, luminaires, furnaces/heaters/air condi-
tioners/heat pumps, sewage disposal equipment, door/gate/
similar equipment, or individual components installed so as
to create a system (e.g., pumps, switches, controllers, etc.).

(i1) This specialty includes:

(A) The in-place like-in-kind replacement of the appli-
ance or equipment if the same unmodified electrical circuit is

WSR 05-22-025

used to supply the equipment being replaced. This specialty
also includes the like-in-kind replacement of electrical com-
ponents within the appliance or equipment;

(B) The disconnection and reconnection of low-voltage
control and line voltage supply whips not over six feet in
length provided there are no modifications to the characteris-
tics of the branch circuit; and

(C) The installation of an outlet box and outlet at an
existing appliance or equipment location when converting the
appliance from a permanent electrical connection to a plug
and cord connection. Other than the installation of the outlet
box and outlet, there can be no modification to the existing
branch circuit supplying the appliance or equipment.

(iii) This specialty does not include:

(A) The installation, repair, or modification of branch
circuits conductors, services, feeders, panelboards, discon-
nect switches, or raceway/conductor systems interconnecting
multiple appliances, equipment, or other electrical compo-
nents.

(B) Any work governed under Article(s) 500, 501, 502,
503, 504, 505, 510, 511, 513, 514, 515, or 516 NEC (i.e.,
classified locations).

(C) Any plumbing work regulated under chapter 18.106
RCW.

(1) Equipment repair (07E): Servicing, maintaining,
repairing, or replacing utilization equipment.

See RCW 19.28.095 for the equipment repair scope of
work and definitions. This specialty cannot perform any
plumbing work regulated under chapter 18.106 RCW.

(m) Telecommunications (09): Limited to the installa-
tion, maintenance, and testing of telecommunications sys-
tems, equipment, and associated hardware, pathway systems,
and cable management systems.

(i) This specialty includes:

(A) Installation of open wiring systems of telecommuni-
cations cables.

(B) Surface nonmetallic raceways designated and used
exclusively for telecommunications.

(C) Optical fiber innerduct raceway.

(D) Underground raceways designated and used exclu-
sively for telecommunications and installed for additions or
extensions to existing telecommunications systems not to
exceed fifty feet inside the building.

(E) Incidental short sections of circular or surface metal
raceway, not to exceed ten feet, for access or protection of
telecommunications cabling and installation of cable trays
and ladder racks in telecommunications service entrance
rooms, spaces, or closets.

(F) Audio or paging systems where the amplification is
integrated into the telephone system equipment.

(G) Audio or paging systems where the amplification is
provided by equipment listed as an accessory to the telephone
system equipment and requires the telephone system for the
audio or paging system to function.

(H) Closed circuit video monitoring systems if there is
no integration of line or low-voltage controls for cameras and
equipment. Remote controlled cameras and equipment are
considered (intrusion) security systems and must be installed
by appropriately licensed electrical contractors and certified
electricians.
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(I) Customer satellite and conventional antenna systems
receiving a telecommunications service provider's signal. All
receiving equipment is on the customer side of the telecom-
munications network demarcation point.

(i1) This specialty does not include horizontal cabling
used for fire protection signaling systems, intrusion alarms,
access control systems, patient monitoring systems, energy
management control systems, industrial and automation con-
trol systems, HVAC/refrigeration control systems, lighting
control systems, and stand-alone amplified sound or public
address systems. Telecommunications systems may interface
with other building signal systems including security, alarms,
and energy management at cross-connection junctions within
telecommunications closets or at extended points of demarca-
tion. Telecommunications systems do not include the instal-
lation or termination of premises line voltage service, feeder,
or branch circuit conductors or equipment. Horizontal
cabling for a telecommunications outlet, necessary to inter-
face with any of these systems outside of a telecommunica-
tions closet, is the work of the telecommunications contrac-
tor.

(n) Door, gate, and similar systems (10): This spe-
cialty may install, service, maintain, repair, or replace
door/gate/similar systems electrical operator wiring and
equipment.

(1) For the purposes of this subsection, door/gate/similar
systems electrical operator systems include electric gates,
doors, windows, awnings, movable partitions, curtains and
similar systems. These systems include, but are not limited
to: Electric gate/door/similar systems operators, control push
buttons, key switches, key pads, pull cords, air and electric
treadle, air and electric sensing edges, coil cords, take-up
reels, clocks, photo electric cells, loop detectors, motion
detectors, remote radio and receivers, antenna, timers, lock-
out switches, stand-alone release device with smoke detec-
tion, strobe light, annunciator, control panels, wiring and ter-
mination of conductors.

(i1) This specialty includes:

(A) Low-voltage, NEC Class 2, door/gate/similar sys-
tems electrical operator systems where the door/gate/similar
systems electrical operator system is not connected to other
systems.

(B) Branch circuits originating in a listed door/gate/sim-
ilar systems electric operator control panel that supplies only
door/gate/similar systems system components providing:
The branch circuit does not exceed 600 volts, 20 amperes and
the component is within sight of the listed door/gate/similar
systems electric operator control panel.

(C) Reconnection of line voltage power to a listed
door/gate/similar systems electric operator control panel is
permitted provided:

* There are no modifications to the characteristics of the
branch circuit/feeder;

e The circuit/feeder does not exceed 600 volts, 20
amperes; and

* The conductor or conduit extending from the branch
circuit/feeder disconnecting means or junction box does not
exceed six feet in length.

(iii) This specialty does not include any work governed
under Article(s) 500, 501, 502, 503, 504, 505, 510, 511, 513,
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514, 515, or 516 NEC (i.e., classified locations). This spe-
cialty may not install, repair, or replace branch circuit (line
voltage) conductors, services, feeders, panelboards, or dis-
connect switches supplying the door/gate/similar systems
electric operator control panel.

(3) A specialty electrical contractor, other than the (06)
limited energy specialty electrical contractor, may only per-
form telecommunications work within the equipment or
occupancy limitations of their specialty electrical contractor's
license. Any other telecommunications work requires a tele-
communications contractor's license.
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Table 920-1 Allowed Scope of Work Crossover

l

All Specialties

Residential (02)

General Electrical {01)

Pump and Irrigation (03)

Signs (04)

Limited Energy Systems (06)

»| Domestic Well (03A)

HVAC/refrigeration (06A)

P Telecommunication (09) |[€—

WSR 05-22-025

Nonresidential Maintenance (07)

#1 HVAC/refrigeration-restricted (06B)

> Nonresidential Lighting Maintenance and €
Lighting Retrofit (07A)
> Residential Maintenance (07B) e
> Restricted Nonresidential Maintenance
(07C)
—P] Appliance Repair (07D)
P> Equipment Repair (07E)

Door, Gate, and Similar Systems (10)

[39]
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PERMANENT RULES
DEPARTMENT OF AGRICULTURE
[Filed October 28, 2005, 12:38 p.m., effective November 28, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Chapter 16-157 WAC, Organic food standards
and certification, adopts the national organic program and
provides certification for producers, processors and handlers
wishing to obtain organic certification. The rule sets fees for
obtaining certification and provides organic certification
logos for those parties certified under the rule. Organic certi-
fication is also offered for retail food stores. The proposed
amendments are necessary to improve the efficiency of the
WSDA organic food program and enable it to provide better
service to organic producers.

Citation of Existing Rules Affected by this Order:
Amending WAC 16-157-220.

Statutory Authority for Adoption: Chapters 15.86 and
34.05 RCW.

Adopted under notice filed as WSR 05-18-089 on Sep-
tember 7, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: October 28, 2005.

Valoria H. Loveland

Director

AMENDATORY SECTION (Amending WSR 03-03-044,
filed 1/10/03, effective 2/10/03)

WAC 16-157-220 Producer fee schedule. Producers
who wish to apply for the organic food certification program
must apply to the department each year.

(1) The cost per application shall be based on the follow-
ing fee schedule.

(a) Renewal applicants -

Application fees must be based on the previous calendar
year's sales of organic food. In the event that the current cal-
endar year's sales exceed the previous year's sales, the depart-
ment may bill the producer for the additional fee. In the event
that the current calendar year's sales are less than the previous
year's sales, the producer may request a refund for the
reduced fee. In addition, renewal applications postmarked
after ((Mareh)) February 1, must pay a late fee of seventy-
five dollars. Renewal applicants that are adding additional
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sites to their organic certification must pay a new site fee of
fifty dollars for each additional site.

(b) New applicants -

Application fees must be based on an estimate of the cur-
rent year's sales of organic food. In the event that the current
calendar year's sales exceed the estimate, the department may
bill the producer for the additional fee. In the event that the
current calendar year's sales are less than the estimate, the
producer may request a refund for the reduced fee. In addi-
tion, new applicants must pay a one hundred dollar new
applicant fee. New applicants that are seeking organic certifi-
cation for more than one site must pay a site fee of fifty dol-
lars for each additional site. The fee shall accompany the
application.

SALES ANNUAL FEE
$0 - $15000 ............... $ 200
$ 15,001 - $20,000 ............... $ 225
$20,001 - $25000 ............... $ 280
$25,001 - $30,000 ............... $ 335
$ 30,001 - $35000 ............... $ 390
$35,001 - $42500 ... $ 470
$42,501 - $50,000 ............... $ 560
$ 50,001 - $65000 ............... $ 670
$ 65,001 - $80,000 ............... $ 835
$ 80,001 - $100,000 ............... $ 1,000
$100,001 - $125,000 ............... $ 1,150
$125,001 - $150,000 ............... $ 1,300
$150,001 - $175,000 ............... $ 1,450
$175,001 - $200,000 ............... $ 1,600
$200,001 - $240,000 ............... $ 1,750
$240,001 - $280,000 ............... $ 1,900
$280,001 - $325,000 ............... $2,050
$325,001 - $375,000 ............... $2,200
$375,001 - $425,000 ............... $ 2,450
$425,001 - $500,000 ............... $2,700
$500,001 - $750,000 ............... $ 3,000
$750,001 - (($7060;000)) ....$2,200 plus 0.11% of
and u gross organic sales
((over $7006,006 —————— $16,600))

(2) Transitional acreage fee - In addition to the producer
application fee, each applicant must pay a fee of ((¥ve)) fifty
dollars per ((aere)) site for the land for which they are
requesting transitional certification.

WSR 05-22-060
PERMANENT RULES
COUNTY ROAD
ADMINISTRATION BOARD
[Filed October 31, 2005, 11:41 a.m., effective December 1, 2005]

Effective Date of Rule: Thirty-one days after filing.
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Purpose: To establish a new standard of good practice
for maintenance management. New section WAC 136-11-
040, establishes maintenance management requirements;
new section WAC 136-11-050, establishes an annual review
by the County Road Administration Board; and new section
WAC 136-11-060, states that the County Road Administra-
tion Board, by request, will provide to counties technical
assistance related to defining, developing, operating, manag-
ing and utilizing maintenance management procedures.

Citation of Existing Rules Affected by this Order:
Amending chapter 136-11 WAC.

Statutory Authority for Adoption: Chapter 36.79 RCW.

Adopted under notice filed as WSR 05-17-015 on
August 4, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: October 27, 2005.

Jay P. Weber

Executive Director

AMENDATORY SECTION (Amending WSR 99-01-021,
filed 12/7/98, effective 1/7/99)

WAC 136-11-010 Purpose and authority. The laws of
the state of Washington ((speetfy)) provide in RCW
36.80.030 that the county engineer shall have supervision,
under the direction of the county legislative authority, of
maintaining all county roads of the county. The purpose of
maintenance management is to recognize that ((the-majerity
of)) many road maintenance activities can be planned, sched-

uled and accomplished in a predetermined manner ((whieh

eefﬁ-ﬁe&tes—ef—geed—pfaeﬁee)) RCW 36 78.121 dlrects the

county road administration board, or its successor entity, to
establish a standard of good practice for maintenance of

transportation system assets.

AMENDATORY SECTION (Amending WSR 99-01-021,
filed 12/7/98, effective 1/7/99)

WAC 136-11-020 Goal. This chapter is intended to
((encourage-—cach~county-engineerte-apply)) establish basic

management principles ((te)) for road maintenance activities
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and to set forth specific goals and objectives relative to the
results to be achieved.

AMENDATORY SECTION (Amending WSR 99-01-021,

filed 12/7/98, effective 1/7/99)
WAC 136 11 030 Ob]ectlves ((Fer—the—gmd—&ﬁee—aﬁd

AratteRtRce MR Ee e H-Program:
HHTFo-exploreand-evaluate new-techniques; produets;

the—maﬂﬁeiﬁﬂee—mma&gemeﬁt—eﬁfeﬁ—)) (1) To preserve the

investment made in roads, bridges, and roadway appurte-
nances.

(2) To create stronger accountability to ensure that cost-

effective maintenance and preservation is provided for trans-
portation facilities.

NEW SECTION

WAC 136-11-040 Maintenance management
requirements. (1) An inventory of significant maintenance
features (physical assets), as determined by the county, shall
be maintained.

(2) Maintenance management is based upon work activ-
ities. Work activity guidelines shall be defined, by each
county, for the significant activities representing the mainte-
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nance work to be performed. Definitions shall include an
activity code, title, description, work unit and inventory unit.

(3) An annual work program and budget shall be pre-
pared. The activity-based work program and budget shall
summarize the kinds and amounts of work planned and the
costs of the planned work.

(4) The resources needed to accomplish the annual work
program shall be documented.

(5) Work scheduling procedures shall be documented.

(6) Work accomplishment and expenditure shall be mon-
itored.

NEW SECTION

WAC 136-11-050 Annual review. On an annual basis,
beginning in calendar year 2008, the county road administra-
tion board shall review compliance with the requirements of
WAC 136-11-040 and report the results to the transportation
commission or its successor entity.

NEW SECTION

WAC 136-11-060 County road administration board
assistance. To assist each county to meet its requirements,
the county road administration board shall provide mainte-
nance management support and training. The county road
administration board will also provide to counties, upon
request, technical assistance related to defining, developing,
operating, managing and utilizing maintenance management
procedures.

WSR 05-22-061
PERMANENT RULES
OFFICE OF THE

INSURANCE COMMISSIONER

[Insurance Commissioner Matter No. R 2003-05—Filed October 31, 2005,
12:54 p.m., effective January 1, 2006]

Effective Date of Rule: January 1, 2006.

Purpose: The permanent rule deletes most of the specific
requirements for detailed and complex calculations. For
insurers who wish to avail themselves of this option, it offers
an alternative, simpler way of showing that their rates are not
excessive, inadequate, or unfairly discriminatory.

Citation of Existing Rules Affected by this Order:
Amending WAC 284-24-065.

Statutory Authority for Adoption:
48.19.020, 48.19.080.

Adopted under notice filed as WSR 05-18-092 on Sep-
tember 7, 2005.

Changes Other than Editing from Proposed to Adopted
Version:

RCW 48.02.060,

* The words "corresponding to the proposed rate
level" are inserted in subsections (4), (5), and (6).

* In subsection (4) and (6), "four percent" is changed
to "five percent."

*  Insubsection (6), the words "and expected operating
ratio" are deleted.
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* A sentence has been added to subsection (6) to help
clarify this subsection.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: October 31, 2005.

Mike Kreidler

Insurance Commissioner

AMENDATORY SECTION (Amending Matter No. R 98-4,
filed 10/7/98, effective 11/7/98)

WAC 284-24-065 Demonstration that rates satisfy
the requirements of RCW 48.19.020. (1) When an insurer
or rating organization files rates with the commissioner, it
must demonstrate that the proposed rates satisfy the require-
ments of chapter 48.19 RCW. RCW 48.19.020 requires that

premium rates for insurance shall not be excessive, inade-
quate, or unfairly discriminatory. A rate is reasonable and not
excessive, inadequate, or unfairly discriminatory if it is an
actuarially sound estimate of the expected value of all future
costs associated with an individual risk transfer. Such costs
include claims, claim settlement expenses, operational and
administrative expenses, and the cost of capital. ((When-an
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operating ratio-applieable-to-all-eoverages:))

(2) For the purposes of this section, "operating ratio"
((38)) means the sum of after-tax underwriting profit (or loss)
and after-tax investment income on assets corresponding to
unearned premium reserves and loss and loss adjustment
expense reserves, divided by premium. ((Fhe-insurermust

show-that-its-target-operating ratio-corresponds—toan

€8))) (3) For liability insurance, if the increased limits
factors include risk loads, the proportion of the expected pre-
mium (net of expenses) arising from the risk loads for all pol-
icy limits shall be included in the expected underwriting
profit or loss.
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((9rSeo-that-the-commissioner may-more—easHydeter-
. hetl il . FRCW.48.10.

", H "

a . e . ] ”» :
package-modificationfaetors:)) (4) Rates are not considered

excessive if the expected operating ratio corresponding to the
proposed rate level is less than or equal to five percent.

(5) Rates are not considered inadequate if the expected
operating ratio corresponding to the proposed rate level is
greater than or equal to zero.

(6) When an insurer or rating organization files rates for
which the expected operating ratio corresponding to the pro-
posed rate level is less than zero or greater than five percent,
it must demonstrate that the proposed rates are consistent
with the principles stated in subsection (1) of this section. In

other words, the insurer or rating organization must show
how it has accounted for all expected costs, including claims,

claim settlement expenses, operational and administrative
expenses, and the cost of capital.

WSR 05-22-075
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed October 31, 2005, 4:35 p.m., effective December 1, 2005]

Effective Date of Rule: December 1, 2005.

Purpose: The department is amending WAC 388-406-
0015 Can I get Basic Food right away?, in order to remove
language inconsistent with federal requirements under 7
C.F.R. 273.2; clarify language pertaining to the requirements
of expedited issuance, postponed verifications and ongoing
issuance; and incorporate information necessary to support
the department's implementation of transitional food assis-
tance as required under RCW 74.08A.010.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-406-0015.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.055, 74.04.057, 74.04.510, 74.08.090.

Other Authority: RCW 74.08A.010.

Permanent
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Adopted under notice filed as WSR 05-18-067 on Sep-
tember 6, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 1, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: October 18, 2005.

Andy Fernando, Manager

Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 03-22-061,
filed 11/3/03, effective 12/4/03)

WAC 388-406-0015 Can I get Basic Food right
away? (1) When the department gets your Basic Food appli-
cation, we look at your circumstances at the time you applied
to see if you can get benefits within five calendar days. This
is called "expedited service."

(2) To get expedited service, you must provide proof of
who you are and meet one of the following conditions:

(a) Have gross monthly income (before taxes), minus
exclusions as defined in WAC 388-450-0015, of under one
hundred fifty dollars and have available cash of one hundred
dollars or less; or

(b) Have gross monthly income (before taxes), minus
exclusions as defined in WAC 388-450-0015, plus available
cash of less than your total shelter costs (rent or mortgage and
((utilities)) the utility allowance you are eligible for under
WAC 388-450-0195); or

(¢) Be a destitute migrant or seasonal farm worker
household, under WAC 388-406-0021, and your household's
available cash is one hundred dollars or less.

(3) ((Fo-determine—the—amount—ofutilities—we—tse—to

e X ices: -
Eflf GeHTyouC {g;‘ E]f. E.;] E; € ;Eiw E; ggfg SEE tg ;;

) If you are eligible for expedited service and are not
required to have an office interview under WAC 388-452-
0005, you can((z

u o] . . ] isitand
i tthi )) have a telephone
interview and still get benefits within five days.

((5))) (4) If you are applying for Basic Food, "day one"
of your five-day expedited service period starts on the:

(a) Day after the date you filed your application;

(b) Date you are released from a public institution; or

(c) Date of your interview if you:
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(i) Waived your expedited interview and we decide you
are eligible for expedited service during your rescheduled
interview; or

(i1) Were screened as ineligible for expedited service and
we later ((deeide)) determine you are eligible for the service
during your interview((;-et

. P . . . . . .

(5) If you get expedited service, we only require verifica-
tion of your identity to provide your first benefit issuance
within five days. Other required verifications may be post-

poned.

(6) All postponed verification must be provided for your
ongoing eligibility to be determined and any additional bene-
fits to issue. If you applied:

(a) On or before the 15th of the month, we issue one
month's benefits and you have up to thirty days from the date
of application to give us any postponed verification; or

(b) On or after the 16th of the month, we issue two
months' benefits and you have until the end of the second
month to give us any postponed verification.

(7) If we can determine ongoing eligibility at your inter-
view and do not need to postpone any required verifications,
we will assign you a regular certification period as described
in WAC 388-416-0005.

(M) (8) If you have received expedited service in the
past, you can get this service again if you meet the require-
ments listed in subsection (2) above and you:

(a) Gave us all the information we needed to ((preve))
determine ongoing eligibility for your last expedited service
benefit period; or

(b) Were certified under normal processing standards
after your last expedited certification.

(%)) (9) If you reapply for benefits:

(a) Before your certification period ends, you are not eli-
gible for expedited service;

(b) After your certification period ends, your five-day
expedited service period is the same as a new application;

(c) While you receive Transitional Food Assistance as
described in chapter 388-489 WAC, you are not eligible for

expedited service.

apphication:))

(10) If you are denied expedited service, you can ask for
a department review of our decision. We review the decision
within two working days.
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WSR 05-22-076
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Management Operations)
[Filed October 31, 2005, 4:37 p.m., effective December 1, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Amending WAC 388-02-0025 Where is the
office of administrative hearings located?, the amended rule
updates addresses and phone numbers for the headquarters,
Spokane and Vancouver, Washington, addresses for the
Office of Administrative Hearings. The amendments will
help DSHS clients locate the Office of Administrative Hear-
ings offices and help clients submit timely requests for fair
hearings.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-02-0025.

Statutory Authority for Adoption: RCW 34.05.020.

Other Authority: Chapter 34.05 RCW, Parts IV and V.

Adopted under notice filed as WSR 05-17-141 on
August 19, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: October 25, 2005.

Andy Fernando, Manager

Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 02-21-061,
filed 10/15/02, effective 11/15/02)

WAC 388-02-0025 Where is the office of administra-
tive hearings located? (1)(a) The office of administrative
hearings (OAH) headquarters location is:

Office of Administrative Hearings
((H9Eakeridge- Way-SW))

2420 Bristol Court SW, 1st Floor
P.O. Box 42488

Olympia WA 98504-2488

(360) 664-8717

(360) 664-8721 (fax)

(b) The headquarters office is open from 8:00 am to 5:00
p-m. Mondays through Friday, except legal holidays.
(2) OAH field offices are at the following locations:
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Olympia

Office of Administrative Hearings
2420 Bristol Court SW, 3rd Floor
PO Box 42489

Olympia, WA 98504-2489

(360) 753-2531

1-800-583-8271

fax: (360) 586-6563

Seattle

Office of Administrative Hearings
1904 3rd Ave., Suite 722

Seattle, WA 98101-1100

(206) 464-6322

1-800-583-8270

fax: (206) 587-5136

Everett

Office of Administrative Hearings
2722 Colby, Suite 610

Everett, WA 98201-3571

(425) 339-1921

1-800-583-8261

fax: (425) 339-3907

Vancouver

Office of Administrative Hearings
((800-Franklin-StreettstFloor))
5300 MacArthur Blvd, Suite 100
Vancouver, WA ((98660)) 98661
(360) 690-7189

1-800-243-3451

fax: (360) 696-6255

Spokane

Office of Administrative Hearings
Old City Hall Building, 5th Floor
221 N. Wall Street, Suite 540
Spokane, WA 99201((-8826))
(509) 456-3975

1-800-366-0955

fax: (509) 456-((3975))3997

Yakima

Office of Administrative Hearings
32 N 3rd Street, Suite 320
Yakima, WA 98901-2730

(509) 575-2147

1-800-843-3491

fax (509) 454-7281

(3) You should contact the Olympia field office,
under((;)) subsection (2), if you do not know the correct field
office.

(4) You can obtain further hearing information at the
OAH web site: www.oah.wa.gov

Permanent
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WSR 05-22-077
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed October 31, 2005, 4:38 p.m., effective December 1, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The department is amending WAC 388-478-
0015 Need standards for cash assistance, in order to revise
basic need standards for cash assistance.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-478-0015.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.055, 74.04.057, 74.04.770, and 74.08.090.

Adopted under notice filed as WSR 05-19-058 on Sep-
tember 16, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: October 26, 2005.

Andy Fernando, Manager

Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 05-01-074,
filed 12/9/04, effective 1/9/05)

WAC 388-478-0015 Need standards for cash assis-
tance. The need standards for cash assistance units are:

(1) For assistance units with obligation to pay shelter
costs:

Need Standard
$ ((1:621)) 989
((293)) L251
((3596)) 1.545
((3:883)) 1.823
((Z1+79)) 2.101
((Z458)) 2.379
((Z844)) 2.749
((3:144)) 3.043
((3:447)) 3.336
((3:759)) 3.360

Assistance Unit Size
1

O 0 3 N L AW

10 or more

(2) For assistance units with shelter provided at no cost:
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Need Standard
$ ((539)) 528
((674)) 668
((828)) 825
((579) 913
((5126)) 1122
((275)) L2170
((474)) L468
((5631)) L.625
((788)) 1.782
((:946)) 1.939

Assistance Unit Size
1

O 0 3 N L AW

10 or more

WSR 05-22-078
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Economic Services Administration)
[Filed October 31, 2005, 4:40 p.m., effective December 1, 2005]

Effective Date of Rule: December 1, 2005.

Purpose: The department is revising the rules to comply
with a United States Internal Revenue Service (IRS) directive
regarding third party payment rules. With these changes the
state will meet requirements in IRS Code 26 USC 3504
regarding reporting status and requirements in IRS Code 26
USC 3401 (d)(1) regarding meeting third party payer status
for our consumers who receive in-home care.

The department will now pay the exempt provider
directly on behalf of the consumer, as currently occurs with
licensed/certified providers. Changing how we pay exempt
providers impacts changes to consumer responsibilities and
also creates exempt provider responsibilities and overpay-
ments.

Some revisions are related to clarifying and correcting
errors from the last revision such as web site links.

Citation of Existing Rules Affected by this Order:
Repealing WAC 388-290-0255; and amending WAC 388-
290-0020, 388-290-0030, 388-290-0032, 388-290-0035,
388-290-0130, 388-290-0135, 388-290-0140, 388-290-0155,
388-290-0240, 388-290-0260, 388-290-0271, and 388-290-
0273.

Statutory Authority for Adoption:
74.12.340, and 74.13.085.

Adopted under notice filed as WSR 05-17-193 on
August 24, 2005.

Changes Other than Editing from Proposed to Adopted
Version: The department made editorial changes only.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 2, Amended 9, Repealed 1; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

RCW 74.04.050,



Washington State Register, Issue 05-22

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 3, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 2, Amended 12, Repealed 1.

Date Adopted: October 24, 2005.

Andy Fernando, Manager

Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 04-08-021
and 04-08-134, filed 3/29/04 and 4/7/04, effective 5/28/04)

WAC 388-290-0020 Are there special circumstances
that might affect my WCCC eligibility? (1) You might be
eligible for WCCC if you are:

(a) An employee of the same child care center where
your children receive care and you do not provide direct care
to your own children during the time WCCC is requested;

(b) In ((saﬁeﬁeﬂ—ef—ehﬁd—S&fe%yNet—s%aws—fer—tefnpef&fy

)) an
activity needed to remove ((the)) a WorkFlrst sanction or,
Child SafetyNet status((;-erferemployment));

(¢) A parent in a two-parent family and one parent is not
able ((and)) or available to provide care for your children
while the other is working, looking for work, or preparing for
work;

(i) "Able" means physically and mentally capable of car-
ing for a child in a responsible manner. If you claim one par-
ent is unable to care for the children, you must provide writ-
ten documentation from a licensed professional (see WAC
388-448-0020) that states the:

(A) Reason the parent is unable to care for the children;

(B) Expected duration and severity of the condition that
keeps them from caring for the children; and

(C) Treatment plan if the parent is expected to improve
enough to be able to care for the children. The parent must
provide evidence from a medical professional showing they
are cooperating with treatment and are still unable to care for
the children.

(i) "Available" means free to provide care when not par-
ticipating in an approved work activity under WAC 388-290-
0040, 388-290-0045, 388-290-0050, or 388-290-0055 during
the time child care is needed.

(d) A married consumer described under WAC 388-290-
0005 (1)(d) through (i). Only you or your spouse must be par-
ticipating in activities under WAC 388-290-0040, 388-290-
0045, 388-290-0050, or 388-290-0055.

(2) You might be eligible for WCCC if your children are
legally residing in the country, are living in Washington state
((residents)), and are:

(a) Less than age thirteen; or

(b) Less than age nineteen, and:

(i) Have a verified special need, according to WAC 388-
290-0220; or

(i1) Are under court supervision.
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(3) Any of your children who receive care at the same
place where you work (other than (1)(a) of this subsection)
are not eligible for WCCC payments but can be included in
your household if they meet WAC 388-290-0015. This
includes if you work:

(a) In a family home child care in any capacity and your
children are receiving care at the same home during your
hours of employment; or

(b) In your home or another location and your children
receive care at the same location during your hours of
employment.

AMENDATORY SECTION (Amending WSR 04-08-021
and 04-08-134, filed 3/29/04 and 4/7/04, effective 5/28/04)

WAC 388-290-0030 What ((respensibilities)) must I
do ((Hhaave)) when I apply for or receive WCCC benefits?
When you apply for or receive WCCC benefits you must:

(1) Give us correct and current information so we can
determine your eligibility and authorize child care payments
correctly;

(2) Choose a provider who meets requirements of WAC

388-290-0125 ((and-make-your-own-child-care-arrange-
ments));

(3) Pay, or make ((arrangements)) a plan to have some-
one pay, your WCCC copayment directly to your child care
provider;

(4) Leave your children with your provider ((for)) while
you are in WCCC approved activities ((er-arrange-to-pay-the
pfewdeﬁyeﬂfse}f—&s—ﬂ&eﬁfeﬂdeﬁeqwfes—fefeafe—vx%}e—yeu
are-engaged-inunapproved-aetivities)). If you are not in an

approved activity and you want to use the provider, you must
make a plan to pay the provider yourself if the provider wants
payment.

(5) ((Keep—attendance—records—when—you—choose—in-

) L ;
Eaﬂee;d ;ee 5.“”8]881.8 l ith Ehel arrant . :

£8))) If you use an in-home/relative provider, make sure
care is being provided in the right home per WAC 388-290-

0130.

(6) Cooperate (provide the information requested) with
the quality assurance review process to remain eligible for
WCCC. You become ineligible for WCCC benefits upon a
determination of noncooperation by quality assurance and
remain ineligible until you meet quality assurance require-
ments or thirty days from the determination of noncoopera-
tion.

((9) (7) Cooperate with the fraud early detection
(FRED) investigator. If you refuse to cooperate (provide the
information requested) with the investigator, it could affect
your benefits.

Permanent
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AMENDATORY SECTION (Amending WSR 04-08-021
and 04-08-134, filed 3/29/04 and 4/7/04, effective 5/28/04)

WAC 388-290-0032 What are the consequences if I
do not report changes within the specified ((timelines))
time frames? If you fail to report any changes as required in
WAC 388-290-0031 within the stated time frames, we may
establish an overpayment per WAC 388-290-0271 or you
might have to pay more than your normal share of child care
costs, such as:

(1) Paying a higher copayment;

(2) Paying for extra hours of care when your activity
requires more than ten hours a day of care;

(3) ((Reeetvingan-overpaymentforeare-billed-as-aresult

4))) Receiving an overpayment for the number of days
your child was absent ((abeve)) including the absences the
licensed/certified or DSHS seasonal contracted day care pro-
vider is allowed to bill (see publication Child Care Subsidies,
A Booklet for Licensed and Certified Child Care Providers,
DSHS 22-877). An overpayment for absent days can occur
when care is used when you are not eligible for WCCC and
can be up to five days a month;

()Y BitHngm-hometrelative-care-when-youare-net-eh-
eible-forWCCEY)

AMENDATORY SECTION (Amending WSR 04-08-021
and 04-08-134, filed 3/29/04 and 4/7/04, effective 5/28/04)

WAC 388-290-0035 What responsibilities does the
WCCC program staff have? The WCCC program staff are
responsible to:

(1) Determine your eligibility within thirty days from the
date you applied (application date as described in WAC 388-
290-0100(2)).

(2) Allow you to choose your provider as long as they
meet the requirements in WAC 388-290-0125;

(3) Review your chosen in-home/relative provider's
background information.

(4) Authorize payments only to child care providers who
allow you to see your children whenever they are in care;

(5) Only authorize payment when no adult in your
WCCC family is "able ((ard)) or available" to care for your
children (under WAC 388-290-0020).

(6) Inform you of:

(a) Your rights and responsibilities under the WCCC
program at the time of application and reapplication;

(b) The types of child care providers we can pay;

(c) The community resources that can help you select
child care when needed; and

(d) Any change in your copayment during the authoriza-
tion period except under WAC 388-290-0120(5).

(7) Respond to you within ten days if you report a change
of circumstance that affects your:

(a) WCCC eligibility;

(b) Copayment; or

(c) Providers.

(8) Provide prompt child care payments to your child
care provider.
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AMENDATORY SECTION (Amending WSR 04-08-021
and 04-08-134, filed 3/29/04 and 4/7/04, effective 5/28/04)

WAC 388-290-0130 What in-home/relative provid-
ers can I choose under the WCCC program? (1) To be
((autherized)) eligible as an in-home/relative provider

((underthe WCCCpregram;—your-in-hemefrelative pro-
vider)) the person must:

(a) Be an adult who is a U.S. citizen or legally residing in
the United States;

(b) Meet the requirements in WAC 388-290-0135; and

(c) Be one of the following adults ((relatives)) providing
care in the home of either the child or the ((relative)) adult:

(1) ((Amradult)) A sibling living outside the child's home;

(i1) An extended tribal family member ((ender)) accord-
ing to chapter 74.15 RCW; or

(iii)) A grandparent, aunt, uncle, or great-grandparent,
great-aunt or great-uncle.

(2) An ((in-heme,nonrelative-proevider)) adult not listed
in (1)(c)(i), (ii). or (iii) of this section must:

(a) Meet the requirements in subsection (1)(a) and (b) of
this section; and

(b) ((Be-anadultfriend-orneighberand)) Provide care in
the child's home.

(3) If you use an in-home/relative provider you can:

(a) Have no more than two in-home/relative providers
authorized for payment during your eligibility period at the
same time (not including back-up providers);

(b) Have one back up provider (licensed or an in-
home/relative provider)((;

S 4 ith-the child)).

AMENDATORY SECTION (Amending WSR 04-08-021
and 04-08-134, filed 3/29/04 and 4/7/04, effective 5/28/04)

WAC 388-290-0135 When I choose an in-home/rela-
tive provider, what information must I ((submittereeeive
WEeEEChenefits)) give the department? When you choose
in-home/relative child care, you must ((submitte)) complete

certain forms and give us the following ((and-eemplete—eer-
tainforms)):
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(1) The in-home/relative child care provider's legal
name, address and telephone number;

(2) A copy of the provider's valid Social Security card;

(3) A copy of the provider's photo identification;

(4) A completed background check authorization; and

(5) A form supplied by us ((thatis)), completed and
signed by ((the-eensumer)) you and the provider in which
both of you attest to the following:

(a) The provider is:

(i) Of suitable character and competence;

(1) Of sufficient physical and mental health to meet the
needs of the children in care. If we request it, you must pro-
vide written evidence that the in-home child care provider of
your choice is of sufficient physical and mental health to be a
safe child care provider;

(iii) Able to work with the children without using corpo-
ral punishment or psychological abuse;

(iv) Able to accept and follow instructions;

(v) Able to maintain personal cleanliness; ((and))

(vi) Prompt and regular in job attendance

(vii) Informed about basic health practices, prevention
and control of infectious disease, immunizations; and

(viii) Able to provide constant care, supervision and
activities based on the child's developmental needs.

(b) The children are current on the immunization sched-
ule as described in the National Immunization Guidelines,
developed by the American Academy of Pediatrics and the
Advisory Committee on Immunization Practices;

(c) The home where care is provided is safe for the care
of the children((z

their-developmental-stages)).

NEW SECTION

WAC 388-290-0138 What responsibilities does my
eligible in-home/relative provider have? Your in-home/rel-
ative provider must:

(1) Report within ten days changes in their legal name,
address or telephone number;

(2) Report within twenty-four hours pending charges or
convictions they have;

(3) Report within twenty-four hours pending charges or
convictions for anyone sixteen years of age and older who
lives with the provider when care occurs outside of the child's
home;

(4) Bill WCCC only for care he/she provided;

(5) Not bill WCCC for more than six children at one time
for the same hours of care; and
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(6) Keep correct attendance records. Records must:
(a) Show both days and times the care was provided;
(b) Be kept for five years; and

(c) Be given to us, within fourteen consecutive calendar
days, if we ask for them.

AMENDATORY SECTION (Amending WSR 04-08-021
and 04-08-134, filed 3/29/04 and 4/7/04, effective 5/28/04)

WAC 388-290-0140 When ((dees—the-WCECECpro-
gmmret—pay—fe#t-he—east—e#m—hemeﬁe}afwe-em}d—eafe))

is my in-home/relative provider not eligible for WCCC
payment? We do not pay for the cost of in-home/relative

care if:

(1) Your provider does not meet the requirements in
WAC 388-290-0130 ((e¥)). 388-290-0135, and 388-290-
0138;

(2) (Crou—tail—to—submit—a—completed—eriminalback-
3})) Your in-home/relative provider has been convicted
of, or has charges pending for crimes posted on the DSHS
secretary's ((Hst-of-disqualifyingeenvietions)) crime and
action list for background checks for ESA. You can find the

complete list at ((httpHrwww-dshsowagoviesatdecelt))
http://www1.dshs.wa.gov/esa/dccel/policy.shtml;

((4)) (3) We do not have background check results
according to WAC 388-290-0143; ((er))

(4) The provider is:

(a) The child's biological, adoptive or step-parent;

(b) The child's nonneedy or needy relative or relative's
spouse or live-in partner;

() The child's legal guardian or the guardian's spouse or

(d) Another adult acting in loco parentis or that adult's
spouse or live-in partner.

5) We do not have the results of all applicable criminal
background checks under WAC 388-290-0143(1) and 388-
290-0150. An in-home/relative provider is not an eligible
provider (per WAC 388-290-0095 and 388-290-0100) prior
to receiving these background results. Providers other than
in-home/relative providers you can use are described in
WAC 388-290-0125: or

((5))) (6) We determine your provider is not of suitable
character and competence or of sufficient physical or mental
health to meet the needs of the child in care, or the household
may be at risk of harm by this provider, as indicated by infor-
mation other than conviction information. We will use crite-
ria, such as the following, when reviewing information about
incidents/issues/reports/findings:

(a) Recency;

(b) Seriousness;

(c) Type;

(d) Frequency; and

(e) Relationship to the direct care of a child including
health, mental health, learning, and safety.
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AMENDATORY SECTION (Amending WSR 04-08-021
and 04-08-134, filed 3/29/04 and 4/7/04, effective 5/28/04)

WAC 388-290-0155 What happens after the WCCC
program receives the background information? After we
receive the background information we:

(1) Compare the background information with convic-
tions posted on the DSHS secretary's ((Hst-ef-disqualifying
eonvietions)) crime and action list for background checks for
economic services administration (ESA). You can find the
complete list at ((httpHwww-dshswagoviesaldeeelt))
http://www1.dshs.wa.gov/esa/dccel/policy.shtml.

(2) Review the background information using the fol-
lowing rules:

(a) We give the same weight to a pending charge for a
crime as a conviction;

(b) If the conviction has been renamed, we give the same
weight as the previous named conviction. For example, lar-
ceny is now called theft;

(c) We give convictions whose titles are preceded with
the word "attempted" the same weight as those titles without
the word "attempted"; and

(d) We do not consider the crime a conviction for the
purposes of WCCC when:

(1) It has been pardoned; or

(i1) A court of law acts to expunge, dismiss, or vacate the
conviction record.

(3) Notify you whether or not we are able to approve the
provider for WCCC.

(4) Allow you, the consumer, to decide character and
suitability of the provider when an individual is not automat-
ically disqualified due to the background information from
the record of arrests and prosecutions (RAP) sheet.

(5) Deny or stop payment when the background informa-
tion disqualifies the individual being checked.

(6) Assist you in finding other child care arrangements.

AMENDATORY SECTION (Amending WSR 02-12-069,
filed 5/31/02, effective 7/1/02)

WAC 388-290-0240 What is the DSHS child care
subsidy rate for in-home/relative child care and how is it
paid? (1) When you employ an in-home/relative provider,
the maximum we pay for child care is the lesser of the follow-
ing:

(a) Two dollars and six cents per hour for the child who
needs the greatest number of hours of care and one dollar and
three cents per hour for the care of each additional child in the
family; or

(b) The provider's usual hourly rate for that care.

(2) We may pay above the maximum hourly rate for chil-
dren who have special needs under WAC 388-290-0235.

(3) ((When-eare-is-previded-by-antnr-hometrelativepro-

vider;-we-pay benefitsdireetly-te—you,defined-astheeon-
sumer- - WAC388-290-0005)) We make the WCCC pay-
ment directly to your eligible provider.

(4) ((On—-atpayments—wemaketoward-the—ecest-of -
hemetretativechildearewhenappropriate—wvepaythe
employer's-share;-on-behalfef the-elient;-of)) When appropri-

ate, we pay your (the employer's) share of the following:
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(a) Social Security and Medicare taxes (FICA) up to the
wage limit;

(b) Federal Unemployment Taxes (FUTA); and

(c) State unemployment taxes (SUTA) when apphcable

) (e
| | i e :

€6))) If an in-home/relative child care provider receives
less than the wage base limit per family in a calendar year, we
refund all withheld taxes to the provider.

AMENDATORY SECTION (Amending WSR 04-08-021
and 04-08-134, filed 3/29/04 and 4/7/04, effective 5/28/04)

WAC 388-290-0260 ((Pethavetherichtto-askfora
)) Who has a right to

hearing-about-my-WECCHenefits
ask for a hearing and how do ((¥)) they ask for one? (1)
WCCC consumers have a right to request a hearing under

chapter 388-02 WAC on any action affecting WCCC benefits
except for mass changes resulting from a change in policy or
law.

(2) Licensed or certified child care providers or in-
home/relative providers can request hearings under chapter
388-02 WAC and RCW 43.20B.675 only for WCCC over-
payments.

(3) To request a hearing you ((ex)), the licensed ((ex))/
certified provider, or in-home/relative provider:

(a) Contacts the office which sent them the notice; or

(b) Writes to the Office of Administrative Hearings, PO
Box 42489, Olympia WA 98504-2489; and

(c) Makes the request for a hearing within:

(1) Ninety days of the date a decision is received for con-
sumers; or

(i1) Twenty-eight days of the date a decision is received
for providers (per RCW 43.20B.675).

AMENDATORY SECTION (Amending WSR 04-08-021
and 04-08-134, filed 3/29/04 and 4/7/04, effective 5/28/04)

WAC 388-290-0271 When might I ((-be-assessed)) get
an overpayment? ((We-establish)) You get WCCC overpay-
ments((;regardless—ef)) whether you are a current or past
WCCC consumer, when we make payment for WCCC bene-
fits and:

(1) You are no longer eligible or you are eligible for a
smaller amount of care, such as using care for an unapproved
activity or for children not in your WCCC household;

(2) You fail to report information to us that results in an
error in our determination of:

(a) Your eligibility;

(b) The amount of care authorized; or

(c) The amount of your copayment.

(3) Your provider ((deesnot-meet-therequirements—in
WAC388-290-0430)) is not an eligible provider per WAC
388-290-0140;

(4) (Youuse DSHS-WECE subsidized payment o pay
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Ny . Feation ] .
your-providerthe DPSHS-WECCsubsidized-payment)) Your
child is not eligible per WAC 388-290-0015 or 388-290-
0020.

AMENDATORY SECTION (Amending WSR 04-08-021
and 04-08-134, filed 3/29/04 and 4/7/04, effective 5/28/04)

WAC 388-290-0273 When would my licensed or cer-
tified provider ((be-assessed)) or DSHS contracted Sea-
sonal Day Camp get an overpayment? (1) We establish
WCCC overpayments for your licensed or certified child care
provider((s)) and DSHS contracted seasonal day camps,

when your provider:

(a) ((Fheprovider—reeetves)) Billed and received pay-
ment for WCCC services not provided,

(b) ((Fhe—previder)) Does not have attendance records
that comply with licensing requirements (refer to WAC 388-
295-7030, ((388-1+55-460)) 388-296-0520, and 388-151-460
for attendance record requirements). Only attendance records
meeting WAC requirements will be accepted for attendance
verification;

() ((Wepay-theprevider)) Billed and received payment

for more than they are eligible to bill;

(d) ((Fheprevider)) Billed and received payment ((frem
#s8)) and the provider is not eligible based on WAC 388-290-
0125; or

(e) ((Fhe—previder)) Is caring for a child outside their
licensed allowable age range without a waiver.

(2) The ((wetker)) WCCC program staff may request
documentation from ((the)) your provider when preparing to
establish an overpayment. ((he)) Your provider has fourteen
consecutive calendar days to supply any requested documen-
tation.

NEW SECTION

WAC 388-290-0274 When would my in-home/rela-
tive provider get an overpayment? (1) We establish WCCC
overpayments for your in-home/relative provider when your
provider:

(a) Billed and received payment for WCCC services not
provided;

(b) Does not have attendance records that comply with
attendance records based on WAC 388-290-0138. Only
attendance records meeting WAC requirements will be
accepted for attendance verification;

(c) Billed and received payment for more than they are
eligible to bill;

(2) The WCCC program staff may request documenta-
tion from your provider when preparing to establish an over-
payment. Your provider has fourteen consecutive calendar
days to supply any requested documentation.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 388-290-0255 When can the WCCC pro-

gram establish a protective

[51]
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payee to pay my in-home/
relative provider?

WSR 05-22-092
PERMANENT RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
(Board of Boiler Rules)
[Filed November 1, 2005, 10:01 a.m., effective January 1, 2006]

Effective Date of Rule: January 1, 2006.

Purpose: The purpose of this rule making is to make
clarification and technical changes to the Board of Boiler
Rules substantive (chapter 296-104 WAC) based on actions
and requests of the Board of Boiler Rules. The changes will
make clarification and technical changes to the Board of
Boiler Rules, which will make the rules easier to use.

The technical changes include:

. Incorporating new 2004 code editions;

. WAC 296-104-200 will include new ASME Section
XII for construction and technical requirements;

. WAC 296-104-210 will include material requirements
for technical review; and

. WAC 296-104-220 will include construction drawing
and photos to technical requirements.

The adopted changes will:

. Clarify the rules so that they are easier to use and
understand;

. Make changes to ensure consistency with statute;

. Eliminate rules that are unnecessary or that are no
longer necessary; and

. Make several other necessary changes identified by the
Board of Boiler Rules.

Citation of Existing Rules Affected by this Order:
Amending WAC 296-104-018, 296-104-102, 296-104-200,
296-104-210, 296-104-220, 296-104-302, and 296-104-701.

Statutory Authority for Adoption: RCW 70.79.030,
70.79.040, 70.79.150, 70.79.290, 70.79.330, and 70.79.350.

Adopted under notice filed as WSR 05-16-095 on
August 2, 2005.

Changes Other than Editing from Proposed to Adopted
Version: The following changes were made to the proposed
wording:

. WAC 296-104-050 was removed from the proposed
wording. The Board of Boiler Rules wants to continue
to review applications before applicants can take the
written examination.

. WAC 296-104-200(1) was amended to include Divi-
sion 1, 2, and 3 to Section VIII and add Section XII to
the list. It will now read "ASME Boiler and Pressure
Vessel Code, 2004 edition, with addenda Sections I, 111,
1V, VIII Division 1, 2, 3, X, and XII."

. WAC 296-104-302(1) was amended to remove "greater
than 400,000 BTU/hr and less than or equal to
12,500,000 BTU/hr." The requirements are covered in
CSD-1 (CF) and the board thought it might create con-
fusion by having duplicative requirements.
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. WAC 296-104-701:

- Subsection (2) was amended to remove "Failure to
notify the state when new coverage is written or
when coverage is canceled, per WAC 296-104-
045" and the penalty amount. After further discus-
sion, the board felt the language should be removed
because it could take an insurance company up to
six months to notify you when coverage has
changed.

- Subsection (4) was amended to update the reference

to RCW 70.79.61 [70.79.361].

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 8, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 8, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 8, Repealed 0.

Date Adopted: November 1, 2005.

Craig Hopkins, Chair
Board of Boiler Rules

AMENDATORY SECTION (Amending WSR 99-22-026,
filed 10/26/99, effective 11/26/99)

WAC 296-104-018 Administration—How are rules
interpreted and revised? Stakeholders may request clarifi-
cations and interpretations of these rules by contacting the
chief inspector. Interpretations will be brought to the board if
the inquirer is aggrieved by the interpretation of the chief
inspector (RCW 70.79.360). The board will consider written
requests for interpretations and revisions to these definitions,
rules, and regulations. Inquiries shall be limited to requests
for interpretation of the rules or to proposed revisions to the
existing rules and shall be submitted to the department of
labor and industries forty-five days prior to the board of
boiler rules meeting date in the following format:

(1) Scope. Identify a single rule or closely related rules
that are in dispute.

(2) Background. State the purpose of the inquiry, which
should be either to obtain an interpretation or to propose a
revision to existing rules. Provide concise information
needed for the board's understanding of the inquiry, including
references to the WAC section as well as other code and/or
standards paragraphs.

(3) Inquiry structure. Provide statements in a condensed
and precise question format and, where appropriate, compose
in such a way that "yes" or "no" (perhaps with provisos)
would be an acceptable reply.

(4) Proposed reply. State what it is believed the rule
requires. If in the inquirer's opinion a revision to the defini-
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tions, rules, and regulations is needed, recommended word-
ing should be provided.

Inquiries shall be submitted by mail to:
Board of Boiler Rules

% Chief Inspector

Department of Labor & Industries
Boiler Section

P.O. Box 44410

Olympia, WA 98504-4410

or

Inquiries shall be submitted by delivery to:
Board of Boiler Rules

% Chief Inspector

Department of Labor & Industries

Boiler Section

7273 Linderson Way SW

Tumwater, WA 98501

AMENDATORY SECTION (Amending WSR 04-21-069,
filed 10/19/04, effective 1/1/05)

WAC 296-104-102 Inspection—What are the stan-
dards for in-service inspection? Where a conflict exists
between the requirements of the standards listed below and
this chapter, this chapter shall prevail.

(1) The standard for inspection of nonnuclear boilers,
unfired pressure vessels, and safety devices is the National
Board Inspection Code (NBIC), ((2064)) 2004 edition, with
addenda. This code may be used on or after the date of issue
and becomes mandatory twelve months after adoption by the
board as specified in RCW 70.79.050(2).

(2) The standard for inspection of historical steam boil-
ers of riveted construction preserved, restored, or maintained
for hobby or demonstration use, shall be Appendix "C" of the
National Board Inspection Code as referenced in subsection
(1) of this section.

(3) The standard for inspection of nuclear items is
ASME section XI. The applicable ASME Code edition and
addenda shall be as specified in the owner in-service inspec-
tion program plan.

(4) Where a petroleum or chemical process industry
owner/user inspection agency so chooses, the standard for
inspection of unfired pressure vessels used by the owner shall
be the API-510 Pressure Vessel Inspection Code, eighth edi-
tion, with addenda. This code may be used on or after the date
of issue.

(5) TAPPI TIP 0402-16, dated 2001 may be used for
both pulp dryers and paper machine dryers when requested
by the owner. When requested by the owner, this document
becomes a requirement and not a guideline.

AMENDATORY SECTION (Amending WSR 04-21-069,
filed 10/19/04, effective 1/1/05)

WAC 296-104-200 Construction—What are the
standards for new construction? The standards for new
construction are:
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(1) ASME Boiler and Pressure Vessel Code, 2004 edi-
tion, with addenda Sections I, III, IV, VIII, Division 1, 2, 3,
X, XII;

(2) ASME PVHO-1 2002-2003 Safety Standard for
Pressure Vessels for Human Occupancy; and

(3) ASME CSD-1 2002 edition with addenda (as refer-
enced in WAC ((296-104-306(3})) 296-104-302); and

(4) NFPA 85 Boiler and Combustion Systems Hazards
Code 2004 edition (for use with boilers with fuel input ratings
of 12, 500,000 BTU/hr) or greater; and

(5) Standards of construction approved by the chief
inspector and meeting the National Board Criteria for Regis-
tration of Boilers, Pressure Vessels and Other Pressure
Retaining Items.

These codes and standards may be used on or after the
date of issue and become mandatory twelve months after
adoption by the board as specified in RCW 70.79.050(2).
ASME Code Cases may be approved for use when accepted
by the chief inspector. The board recognizes that the ASME
Code states that new editions of the code become mandatory
on issue and that subsequent addenda become mandatory six
months after the date of issue. For nuclear systems, compo-
nents and parts the time period for addenda becoming manda-
tory is defined in the Code of Federal Regulations.

AMENDATORY SECTION (Amending WSR 00-21-024,
filed 10/10/00, effective 11/13/00)

WAC 296-104-210 Construction—What are the
requirements for construction of boilers and unfired
pressure vessels of special design? Boilers and unfired pres-
sure vessels of special design require a special certificate
granted by the board of boiler rules. At a minimum the fol-
lowing information shall be supplied to obtain board
approval for special designs: Construction drawings, design
calculations, material specifications, and a Washington state
professional engineer's evaluation of the design. Upon board
approval a Washington special number will be assigned by
the chief inspector. The installation will be subject to the reg-
ular inspections required by WAC 296-104-100 and any
additional conditions as required by the board.

AMENDATORY SECTION (Amending WSR 00-21-024,
filed 10/10/00, effective 11/13/00)

WAC 296-104-220 Construction—What are the
requirements to use nonstandard second hand boilers and
unfired pressure vessels? Nonstandard second hand boilers
and unfired pressure vessels constructed after January 1,
1952, cannot be used in this state without prior approval of
the board of boiler rules. At a minimum the following infor-
mation shall be supplied to obtain board approvals: ((Braw-
ings;-a)) Construction drawings, photographs, operating and
inspection history, design calculations, and a Washington
state professional engineer's evaluation of the design and
present condition. Upon board approval a Washington spe-
cial number will be assigned by the chief inspector. The
installation will be subject to the regular inspections required
by WAC 296-104-100 and any additional conditions as
required by the board.
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AMENDATORY SECTION (Amending WSR 04-21-069,
filed 10/19/04, effective 1/1/05)

WAC 296-104-302 Installation—What control and
limit devices are required on automatically fired boilers
after December 1998? In addition to those requirements
listed in WAC 296-104-301, the following are also required
with regard to installations or refits of gas, oil, or combina-
tions of gas or oil:

(1) All boilers ((exeludingtined-potable-waterheaters-of
al-BTU-nput)) installed or refitted after December 1998,
with fuel input ratings of less than 12,500,000 BTU/hr which
are fired by gas, oil, or a combination of gas or oil shall com-
ply with the fuel train requirements defined in ASME CSD-1
(CF), as adopted in WAC 296-104-200 where applicable.

(2) Verification of fuel train compliance will be per
CSD-1. A CSD-1 report will be completed and signed by an
authorized representative of the manufacturer and/or the
installing contractor.

(3) The CSD-1 report must be made available to the
authorized inspection agency or the inspector after which a
certificate of operation may be issued. The report shall
remain in the possession of the boiler owner.

AMENDATORY SECTION (Amending WSR 04-21-069,
filed 10/19/04, effective 1/1/05)

WAC 296-104-701 What are the civil penalties? (1)
An owner, user, or operator of a boiler or pressure vessel that
violates a provision of chapter 70.79 RCW, or of the rules
adopted under that chapter, is liable for a civil penalty based
on the following schedule.

Operating under pressure a boiler or pressure vessel which
the department has condemned, has issued a red tag or has
suspended the inspection certificate:

Firstoffense ........ .. ... ... .. ... .... $150.00
Secondoffense . ....................... $300.00
Each additional offense ................. $500.00

Each day of such unlawful operation shall be deemed a sepa-
rate offense.

Operating under pressure a boiler or pressure vessel without
a valid inspection certificate:

Firstoffense ........ .. ... .. .. .. ... .... $50.00
Secondoffense . ....................... $100.00
Each additional offense ................. $200.00

Each day of such unlawful operation shall be deemed a sepa-
rate offense.

Installation of a boiler or pressure vessel without meeting
prior filing requirements of WAC 296-104-020:

Firstoffense .......... ... ... ......... $100.00
Secondoffense . ....................... $200.00
Each additional offense ................. $500.00
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Performing a repair to a boiler or pressure vessel, involving
welding to a pressure retaining part, without meeting require-
ments of WAC 296-104-502:

Firstoffense ............ .. .. ... .. ..... $150.00
Secondoffense ........................ $300.00
Each additional offense ................. $500.00

Performing an alteration to a boiler or pressure vessel without
meeting requirements of WAC 296-104-502:

Firstoffense ............ .. .. ... .. ..... $150.00
Secondoffense ........................ $300.00
Each additional offense ................. $500.00

Performing resetting, repair or restamping of safety valves,
safety relief valves, or rupture discs, without meeting require-
ments of WAC 296-104-520:

Firstoffense ............ .. .. ... .. ..... $150.00
Secondoffense . ....................... $300.00
Each additional offense ................. $500.00

Failure of owner to notify chief inspector in case of accident
which serves to render a boiler or unfired pressure vessel

inoperative, as required by WAC 296-104-025:
Eachoffense ......................... $100.00

Failure to comply with a noncompliance report requirement:

Within90days ........................ $100.00
Within 91-180 days .................... $250.00
Within 181-270days ................... $400.00
Within 271-360 days ................... $500.00

(2) The inspection agency responsible for the inservice
inspector of a boiler or unfired pressure vessel that violates a
provision of chapter 296-104 WAC, or the rules adopted
under that chapter, is liable for a civil penalty based on the
following schedule.

Failure to file a report of inspection per WAC 296-104-

040:
Eachoffense ........... .. .. ... ....... $50.00

Failure to apply a state serial number per WAC 296-104-
140:

Eachoffense ......................... $50.00
Failure to attach a "Red TAG" per WAC 296-104-110:
Eachoffense ......................... $50.00

Each object (boiler or unfired pressure vessel) is consid-
ered a separate offense.

(3) The department shall by certified mail notify a person
of its determination that the person has violated this section.

(4) Any person aggrieved by an order or act under the
boiler and unfired pressure vessels law or under the rules and

regulations may((-within-fifteen-days-after such-erdereor
aet;)) appeal to the board of boiler rules. This appeal shall be
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filed within twenty days after service of the notice of the pen-

alty to the assessed party by filing a written notice of appeal
with the chief boiler inspector per RCW 70.79.361.

(5) Each day that a violation occurs will be a separate
offense. A violation will be a second or additional offense
only if it occurs within one year from the first violation.

WSR 05-22-095
PERMANENT RULES
DEPARTMENT OF REVENUE
[Filed November 1, 2005, 2:04 p.m., effective December 2, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: WAC 458-20-228 (Rule 228) discusses the
responsibility of taxpayers to timely pay their tax liabilities,
and the acceptable methods of payment. The rule explains
the statutory due dates for persons remitting excise tax
returns, and the interest and penalties imposed by law when a
taxpayer fails to timely pay the correct amount of tax, as well
as other penalties which may be applied. The department is
only authorized to waive interest or penalties under limited
circumstances. The rule provides examples of circumstances
that qualify for a waiver of interest or penalties, and explains
how a taxpayer may request a waiver of the same.

Rule 228 has been amended to reflect provisions of
chapter 13, Laws of 2003 1st sp.s. (EHB 2269). This legisla-
tion changed penalty provisions of RCW 82.32.090 and the
due date for persons filing excise tax returns on a monthly
basis. Two tables have [been] inserted and other format
changes have been made to provide the information in a more
useful manner and assist readers in finding information of
interest.

Citation of Existing Rules Affected by this Order:
Amending WAC 458-20-228 Returns, remittances, penalties,
extensions, interest, stay of collection.

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Adopted under notice filed as WSR 05-17-001 on
August 3, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.
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Date Adopted: November 1, 2005.
Janis P. Bianchi, Manager
Interpretations and
Technical Advice Unit

by Roseanna Hodson

AMENDATORY SECTION (Amending WSR 01-05-022,
filed 2/9/01, effective 3/12/01)

WAC 458-20-228 Returns, ((remtittanees)) payments,
penalties, extensions, interest, stay of collection. (1) Intro-
duction. This ((rele)) section discusses the responsibility of
taxpayers to ((timely)) pay their tax ((lebilities)) by the
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appropriate due date, and the acceptable methods of payment.
It discusses the interest and penalties that are imposed by law
when a taxpayer fails to ((eetreetly-ortimely-pay-a-taxiiabi-
ity)) pay the correct amount of tax by the due date. It also dis-
cusses the circumstances under which the law allows the
department of revenue (department) to waive interest or pen-
alties.

(a) Where can I get my questions answered, or learn
more about what I owe and how to report it? Washing-
ton's tax system is based largely on voluntary compliance.
Taxpayer((*))s have a legal responsibility to become
informed about applicable tax laws, to register with the
department, to seek instruction from the department, to file
accurate returns, and to pay their tax liability in a timely man-
ner (chapter 82.32A RCW, Taxpayer rights and responsibili-
ties). The department has ((instituted)) a taxpayer services
program to provide taxpayers with accurate tax-reporting
assistance and instructions. The department staffs local dis-
trict offices, maintains a toll-free question and information
phone line (1-800-647-7706), provides information and
forms on the internet (http://dor.wa.gov), and conducts free
public workshops on tax reporting. The department also pub-
lishes notices, interpretive statements, and ((rales)) sections
discussing important tax issues and changes. It's all friendly,

free, and easy to access.

(b) I can avoid some penalties and interest if I file my

returns electronically (by e-file)? It's true! Many common

reporting errors are preventable when taxpayers take advan-
tage of the department's electronic filing (e-file) system. E-
file is an internet-based application that provides a secure and
encrypted way for taxpayers to file and pay many of Wash-
ington state's business related excise taxes online. The e-file

system helps taxpayers by performing all the math calcula-
tions and checking for other types of reporting errors. Using

e-file to file electronically will help taxpavers avoid penal-
ties and interest related to unintentional underpayments

and delinquencies. Persons who wish to use e-file should
access the department's internet site (http://dor.wa.gov) and

open the page for electronic filing, which has additional links
to pages answering frequently asked questions, and explain-
ing the registration process for e-file. Taxpayers may also

call the department's toll-free electronic filing help desk for
more information, during regular business hours.

(c) Index of subjects addressed in this section:

See

Topic—Description subsection
Where can I get my questions answered.
or learn more about what I owe and how
to report it? - By phone or on-line, the
department provides a number of free and | (1)(a) of this
easy resources to help you find answers. section, (see
One of them is right for you. above)
I can avoid some penalties and interest if
1 file my returns electronically (by e-
file)? - It's true! E-filing guides you (1)(b) of this
through the return and helps you avoid section, (see
many common mistakes. above)
Do I need to file a return? - How do I get
returns and file them? Can I file my returns | (2) of this
What methods of payment can I use? -
What can I use to pay my taxes? Some tax- | (3) of this
payers are required to pay electronically. section
When is my tax pavment due? - Different
reporting frequencies can have different
due dates. What if the due date is a week-
end or a holiday? If my payment is in the | (4) of this
mail on the due date, am I late or on time? | section
Penalties - What types of penalty exist? (5) of this
How big are they? When do they apply? section
alties - More than one penalty can apply at
the same time, but there are restrictions. (6) of this
Which penalties can be combined? section
Interest - In most cases interest is required.
What interest rates apply? (7) of this
How is interest applied? section
Application of payment towards liability
- Interest, penalties, and taxes are paid in a
particular order. If my payment doesn't pay
the entire liability, how can I determine (8) of this
what parts have been paid? section
Waiver or cancellation of penalties - |
think I was on time, or I had a good reason
for not paying the tax when I should have.
What reasons qualify me for a waiver of (9) of this
penalty? How can I get a penalty removed? | section
Waiver or cancellation of interest - Inter-
est will only be waived in two limited situ- | (10) of this
ations. What are they? section
Stay of collection - Revenue will some-
times temporarily delay collection action
on unpaid taxes. When can this happen?
Can I request that revenue delay collec- (11) of'this
tion? section
Extensions - Can [ get an extension of my | (12) of this
due date? How long does an extension last? | section
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(2) ((Returns:)) Do I need to file a return? A "return"
is defined as any paper or electronic document a person is
required to file by the state of Washington in order to satisfy
or establish a tax or fee obligation which is administered or
collected by the department, and that has a statutorily defined
due date. RCW 82.32.090(8).

(a) Returns and payments are to be filed with the depart-
ment by every person liable for any tax which the department
administers and/or collects, except for the taxes imposed
under chapter 82.24 RCW (Tax on cigarettes), which are col-
lected through sales of revenue stamps. Returns must be
made upon forms, ((eepies-ef-forms)) through the electronic
filing (e-file) system (see subsection (1)(b) of this section), or
by other means, provided or accepted by the department. The
department provides tax returns upon request or when a tax-
payer opens an active tax reporting account. Tax returns are
generally mailed to all registered taxpayers prior to the due
date of the tax. However, it remains the responsibility of
((the)) taxpayers to timely request a return if one is not
received, or to otherwise insure that their return is filed in a
timely manner. E-file taxpayers do not receive paper returns.
However, if an e-file taxpayer specifically requests it, the
department will send an electronic reminder for each upcom-
ing return as the time to file approaches.

(b) Taxpayers whose accounts are placed on an "active
nonreporting" status do not automatically receive a tax return
and must request a return, or register to file by e-file, if they
no longer qualify for this reporting status. (See WAC 458-20-
101, Tax registration, for an explanation of the active nonre-
porting status.)

(c) Some consumers ((that-are)) may not be required to
register with the department and obtain a tax registration
endorsement (((see-subseetion{2)a)})). (Refer to WAC 458-
20-101 for detailed information about tax registration and
when it is required.) But even if they do not have to be regis-
tered, consumers may be required to pay use tax directly to
the department if they have purchased items without paying
Washington's sales tax. An unregistered consumer must
report and pay their use tax liability directly to the department
on a "Consumer Use Tax Return." Consumer use tax returns
are available from the department at any of the local district
offices((zbyfax;-erthrough-the-internet)). A consumer may
also call the department's toll free number 1-800-647-7706 to
request a consumer use tax return by fax or mail. Finally, the
consumer use tax return is available for download from the
department's internet site at http://dor.wa.gov, along with a
number of other returns and forms which are available there.

The interest and penalty provisions of this rule may
apply ((te-delinguent)) if use tax ((Habiities;and)) is not paid
on time. Unregistered consumers should refer to WAC 458-
20-178 (Use tax) for an explanation of their tax reporting
responsibilities.

(3) What methods of payment((:)) can I use? Payment
may be made by cash, check, cashier's check, money order,
and in certain cases by electronic funds transfers, or other
electronic means approved by the department.

(a) Payment by cash should only be made at an office of
the department to ensure that the payment is safely received
and properly credited.

Permanent

Washington State Register, Issue 05-22

(b) Payment may be made by uncertified bank check, but
if the check is not honored by the financial institution on
which it is drawn, the taxpayer remains liable for the payment
of the tax, as well as any applicable interest and penalties.
RCW 82.32.080. The department may refuse to accept any
check which, in its opinion, would not be honored by the
financial institution on which that check is drawn. If the
department refuses a check for this reason the taxpayer
remains liable for the tax due, as well as any applicable inter-
est and penalties.

(c) The law requires that certain taxpayers pay their taxes
through electronic funds transfers. The department notifies
taxpayers who are required to pay their taxes in this manner,
and can explain how to set up the electronic funds transfer
process. (See WAC 458-20-22802 on electronic funds trans-
fers.)

(4) ((Due-datess)) When is my tax payment due? RCW
82.32.045 provides that payment of the taxes due with the
((combined)) excise tax return must be made monthly and
within ((twenty-five)) twenty days after the end of the month
in which taxable activities occur, unless the department
assigns the taxpayer a longer reporting frequency. Payment
of taxes due with returns covering a longer reporting fre-
quency are due on or before the last day of the month follow-
ing the period covered by the return. (For example, payment
of the tax liability for a first quarter tax return is due on April
30th.) WAC 458-20-22801 (Tax reporting frequency—
Forms) explains the department's procedure for assigning a
quarterly or annual reporting frequency.

(a) If the date for payment of the tax due on a tax return
falls upon a Saturday, Sunday, or legal holiday, the filing
shall be considered timely if performed on the next business
day. RCW 1.12.070 and 1.16.050.

(b) The postmark date as shown by the post office can-
cellation mark stamped on the envelope will be considered
conclusive evidence by the department in determining if a tax
return or payment was timely filed or received. RCW 82.32.-
080. It is the responsibility of the taxpayer to mail the tax
return or payment sufficiently in advance of the due date to
assure that the postmark date is timely.

Refer to WAC 458-20-22802 (Electronic funds transfer)
for more information regarding the electronic funds transfer
process, due dates, and requirements.

(c) If a taxpayer suspects that it will not be able to file
and pay by the coming due date, it may be able to obtain an
extension of the due date to temporarily avoid additional pen-
alties. Refer to subsection (12) of this section for details on
requesting an extension.

(5) Penalties. Various penalties may apply as a result of
the failure to correctly or accurately compute the proper tax
liability, or to timely pay the tax. Separate penalties may
apply and be cumulative for the same tax. Interest may also
apply if any tax has not been paid when it is due, as explained

in subsection (7) of this ((rule)) section. ((Penalties-applyas
fellows:)) (The department's electronic filing system (e-file)

can help taxpayers avoid additional penalties and interest.
See subsection (1)(b) of this section for more information.)

The penalty types and rates addressed in this subsection

arc:
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Penalty See Penalty See
Penalty Type—Description Rate subsection Penalty Type—Description Rate subsection

Late pavment of a return - Failure to obtain the con-
Five percent added when pay- tractor's unified business
ment is not received by the due identifier (UBI) number - A
date, and increases if the tax (5)(a) of this flat two hundred fifty dollar
due remains unpaid. 5/15/25% | section maximum penalty (does not
Unregistered taxpayer - Five require any tax liability) when
percent added against unpaid specified businesses hire cer-
tax when revenue discovers a tain contractors but do not
taxpaver who has taxable (5)(b) of this obtain and keep the contrac- (5)() of'this
activity but is not registered. 5% section tor's UBI number. $250 max | section
Assessment - Five percent (a) Late payment of a return. RCW 82.32.090(1)
added when a tax assessment imposes a five percent penalty if the tax due on a taxpayer's
is issued, and increases if the (5)(c) of'this return ((te-be-filed-by-ataxpayer)) is not paid by the due date.
tax due remains unpaid. 5/15/25% | section A ((ten)) fifteen percent penalty is imposed if the tax due is
Issuance of a warrant - Ten not paid on or before the last day of the month following the
percent added when a warrant filue date? and a ((t—wgﬁt—y)) twenty -five percent penalty is
.. . imposed if the tax due is still not paid on or before the last day
is issued to collect unpaid tax, . L0

5 . of the second month following the due date. The minimum
gnd does Dol require actual fil- . M penalty for late payment is five dollars.
ing of a lien. 10% section Various sets of circumstances can affect how the late
Disregard of specific written payment of a return penalty is applied. See (a)(i) through (iii)
instructions - Ten percent of this subsection for some of the most common circum-
added when the department stances.
has provided specific, written (i) Will I avoid the penalty if I file my return without
reporting instructions and tax the payment? The department may refuse to accept any
is underpaid because the (5)(e) of this return which is not accompanied by payment of the tax
instructions are not followed. 10% section shown to be due on the return. If the return is not accepted,
Evasion - Fifty percent added the taxpayer is considered to have failed or refused to file the
- Y . return. RCW 82.32.080. Failure to file the return can result in
when tax is underpaid and . -

: n - . the issuance of an assessment for the actual, or an estimated,
there is an intentional effort to QM amount of unpaid tax. Any assessment issued will include an
hide that fact. 50% section assessment penalty starting at five percent, which will
Misuse of resale certificates - increase the longer tax remains unpaid. See RCW 82.32.100
Fifty percent added against and (c) of this subsection. If the tax return is accepted without
unpaid sales tax when a buyer payment and payment is not made by the due date, the late
uses a resale certificate but (5)(g) of this ((penatties)) payment of return penalty will apply.
should not have. 50% section ((6))) (ii) What if my account is given an active non-
Failure to remit sales tax to reporting status. but I later have taxes I need to report

and pay? WAC 458-20-101 provides information about the
seller - Ten percent added . ; . :
’ active nonreporting status available for tax reporting
against sales tax when the : :

- accounts. In general, the active nonreporting status allows
department proceeds directly persons, under certain circumstances, to engage in business
against a buyer who fails to. activities subject to the Revenue Act without filing excise tax
pay sales tax to the seller as returns. Persons placed on an active nonreporting status by
part of a sales taxable retail (5)(h) of this the department are required to timely notify the department if
purchase. 10% section their business activities no longer meet the conditions to be in

active nonreporting status. One of the conditions is that the
person is not required to collect or pay a tax the department is
authorized to collect. The late payment of return penalty will
be imposed if a person on active nonreporting status incurs a
tax liability that is not paid by the due date for taxpayers that
are on an annual reporting basis (i.c., the last day of January
next succeeding the year in which the tax liability accrued).
(iii) I didn't register my business with the department
when I started it, and now I think I was supposed to be
paving taxes! What should I do? You should fill out and
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send in a Master Application to get your business registered.
It is important for you to register before the department iden-
tifies you as an unregistered taxpayer and contacts you about
your business activities. (WAC 458-20-101 provides infor-
mation about registering your business.) Except as noted
below, if a person engages in taxable activities while unregis-
tered, but then registers prior to being contacted by the
department, the registration is considered voluntary. When a

person voluntarily registers, the late payment of return pen-
alty does not apply to those specific tax-reporting periods

representing the time during which the person was unregis-
tered.

(A) However, even if the person has voluntarily regis-
tered as explained above, the late payment of return penalty
will apply if the person:

(I) Collected retail sales tax from customers and failed to
remit it to the department; or

II) Engaged in evasion or misrepresentation with
respect to reporting tax liabilities or other tax requirements;
or

III) Engaged in taxable business activities during a
period of time in which the person's previously open tax
reporting account had been closed.

(B) Even though other circumstances may warrant reten-
tion of the late payment of return penalty, if a person has vol-
untarily registered, the unregistered taxpayer penalty (see (b)
of this subsection) will not be due.

(b) Unregistered taxpayer. ((Exeept-as—neted-below;

persen)) RCW 82.32.090(4) imposes a five percent penalty
on the tax due for any period of time where a person engages
in a taxable activity and does not voluntarily register((s))
prior to being contacted by the department. "Voluntarily reg-
ister((s))" means to properly ((eempleting)) complete and

((submitting)) submit a master application to any agency or
entity participating in the unified business identifier (UBI)

program for the purpose of obtaining a UBI number, all of
which is done before any contact from the department. For
example, ((the-department-will-eonsider)) if a person properly
((completing)) completes and ((submitting)) submits a mas-

ter application to the department of labor and industries for
the purpose of obtaining a UBI number, and this is done prior
to any contact from the department of revenue, the depart-
ment considers that person to have voluntarily registered. A

person has not voluntarily registered if a UBI number is
obtained by any means other than submitting a properly com-
pleted master application. WAC 458-20-101 (Tax registra-
tion and tax reporting) provides additional information
regarding the UBI program.
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o by the-due.d o in il o,
extenston-of that-due-date:)) (c) Assessment. If the depart-

ment issues an assessment for unpaid tax, a five percent pen-
alty will be added to the assessment when it is issued. If any
tax included in the assessment is not paid by the due date, or
by any extended due date, the penalty will increase to a total
of fifteen percent against the amount of tax that remains
unpaid. If any tax included in the assessment is not paid
within thirty days of the original or extended due date, the
penalty will further increase to a total of twenty-five percent

against the amount of tax that remains unpaid. The minimum
for this penalty is five dollars. RCW 82.32.090(2).

((fe))) The initial five percent assessment penalty is
included with an assessment when it is issued. The penalty is
calculated against the total amount of tax that was not paid
when originally due and payable (see RCW 82.32.045).
Audit payments made prior to issuance of an assessment will
be applied to the assessment after calculation of the initial
five percent assessment penalty. At the discretion of the
department, preexisting credits or amendments paid prior to
an audit or unrelated to the scope of the assessment may be
applied before the five percent assessment penalty is calcu-
lated, reducing the amount of the penalty. Additional assess-
ment penalty (plus ten percent increments at thirty and sixty
days from issuance) is assessed against the amount of tax that
remains unpaid at that particular time, after payments are
applied to the assessment.

(d) Issuance of a warrant. If the department issues a
tax warrant for the collection of any fee, tax, increase, or pen-
alty, an additional penalty will immediately be added in the
amount of ((five)) ten percent of the amount of the tax due,
but not less than ten dollars. RCW 82.32.090(3). Refer to
WAC 458-20-217 for additional information on the applica-
tion of warrants and tax liens.

((€))) (e) Disregard of specific written instructions. If
the department finds that all or any part of a deficiency
resulted from the disregard of specific written instructions as
to reporting of tax liabilities, an additional penalty of ten per-
cent of the additional tax found due will be imposed because
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of the failure to follow the instructions. RCW
82.32.090(()) (5).

(1) (Fhe)) What is "disregard of specific written
instructions"? A taxpayer ((will-be)) is considered to have
((disregarded)) received specific written instructions when
the department has informed the taxpayer in writing of its tax
obligations and specifically advised the taxpayer that failure
to act in accordance with those instructions may result in this
penalty being imposed. The specific written instructions may
be given as a part of a tax assessment, audit, determination, or
closing agreement. The penalty applies when a taxpayer does
not follow the specific written instructions, resulting in
underpayment of the tax due. The penalty may be applied
only against the taxpayer given the specific written instruc-
tions.However, the taxpayer will not be considered to have
disregarded the instructions if the taxpayer has appealed the
subject matter of the instructions and the department has not
issued its final instructions or decision.

(i1) What if I try to follow the written instructions, but
I still don't get it quite right? The penalty will not be
applied if the taxpayer has made a good faith effort to comply
with specific written instructions.

((€e))) (f) Evasion. Ifthe department finds that all or any
part of the deficiency resulted from an intent to evade the tax
due, a penalty of fifty percent of the additional tax found to be
due ((shall)) will be added. RCW 82.32.090((65))) (6). The
evasion penalty is imposed when a taxpayer knows a tax lia-
bility is due but attempts to escape detection or payment of
the tax liability through deceit, fraud, or other intentional
wrongdoing. An intent to evade does not exist where a defi-
ciency is the result of an honest mistake, miscommunication,
or the lack of knowledge regarding proper accounting meth-
ods. The department has the burden of showing the existence
of an intent to evade a tax liability through clear, cogent and
convincing evidence.

(i) Evasion penalty only applies to the specific taxes
that a taxpayer intended to evade. To the extent that the
evasion involved only specific taxes, the evasion penalty will
be added only to those taxes. The evasion penalty will not be
applied to those taxes which were inadvertently underpaid.
For example, if the department finds that the taxpayer inten-
tionally understated the purchase price of equipment in
reporting use tax and also inadvertently failed to collect or
remit the sales tax at the correct rate on retail sales of mer-
chandise, the evasion penalty will be added only to the use
tax deficiency and not the sales tax.

(i1) What actions may establish an intent to evade?
The following is a nonexclusive list of actions that are gener-
ally considered to establish an intent to evade a tax liability.
This list should only be used as a general guide. A determina-
tion of whether an intent to evade exists may be ascertained
only after a review of all the facts and circumstances.

(A) The use of an out-of-state address by a Washington
resident to register property to avoid a Washington excise or
use tax, when at the time of registration the taxpayer does not
reside at the out-of-state address on a more than temporary
basis. Examples of such an address include, but are not lim-
ited to, the residence of a relative, mail forwarding or post
office box location, motel, campground, or vacation prop-
erty;

WSR 05-22-095

(B) The willful failure of a seller to remit retail sales
taxes collected from customers to the department ((efreve-
awe)); and

(C) The alteration of a purchase invoice or misrepresen-
tation of the price paid for property (e.g., a used vehicle) to
reduce the amount of tax owing.

((6D)) (g) Misuse of resale certificates. Any buyer who
uses a resale certificate to purchase items or retail services
without payment of sales tax, and who is not entitled to use
the certificate for the purchase, will be assessed a penalty of
fifty percent of the tax due. RCW 82.32.291. The penalty can
apply even if there was no intent to evade the payment of the
tax. For more information concerning this penalty or the
proper use of a resale certificate, refer to WAC 458-20-102
(Resale certificates).

((2))) (h) Failure to remit sales tax to seller. The
department may assert an additional ten percent penalty
against a buyer who has failed to pay the seller the retail sales
tax on taxable purchases, if the department proceeds directly
against the buyer for the payment of the tax. This penalty is in
addition to any other penalties or interest prescribed by law.
RCW 82.08.050.

((W)) (1) Failure to obtain the contractor's unified
business identifier (UBI) number. If a person who is liable
for any fee or tax imposed by chapters 82.04 through 82.27
RCW contracts with another person or entity for work subject
to chapter 18.27 RCW (Registration of contractors) or chap-
ter 19.28 RCW (Electricians and electrical installations), that
person must obtain and preserve a record of the UBI number
of the person or entity performing the work. A person failing
to do so is subject to the public works contracting restrictions
in RCW 39.06.010 (Contracts with unregistered or unli-
censed contractors prohibited), and a penalty determined by
the director, but not to exceed two hundred and fifty dollars.
RCW 82.32.070 (((HB))) (2).

(6) Statutory restrictions on imposing penalties.
Depending on the circumstances, the law may impose more
than one type of penalty on the same tax liability. However,
those penalties are subject to the following restrictions:

(a) The ((aggregate-ofthe)) penalties imposed for the late
payment of a return, ((thelate-payment-oefan)) unregistered

taxpayer, assessment, and issuance of a warrant (see subsec-
tion (5)(a) through ((¢e})) (d) of this ((rule)) section) may be
applied against the same tax((;-but-maynetexeeed-a-total-of
thirty-five pereent-of the-tax-due;-or-twenty-delars;whieh-

. hic thirtv £ by Himitation))
concurrently, each unaffected by the others, up to their com-

bined maximum rates. Application of one or any combina-
tion of these penalties does not prohibit or restrict full appli-

cation of other penalties authorized by law, even when they
are applied against the same tax. RCW 82.32.090((¢6))) (7).
(b) The department may impose either the evasion pen-

alty (subsection (5)((€e})) (f) of this section) or the penalty for

disregarding specific written instructions (subsection
(5)((€))) (e) of this section), but may not impose both penal-
ties on the same tax. RCW 82.32.090((€A)) (8). The depart-
ment also will not impose the penalty for the misuse of a
resale certificate (subsection (5)(((5)) (g) of this section) in
combination with either the evasion penalty or the penalty for
disregarding specific written instructions on the same tax.
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(7) Interest. The department is required by law to add
interest to assessments for tax deficiencies and overpay-
ments. RCW 82.32.050 and 82.32.060. Interest applies to
taxes only. (Refer to WAC 458-20-229 for a discussion of
interest as it relates to refunds and WAC 458-20-230 for a
discussion of the statute of limitations as applied to interest.)

(a) For tax liabilities arising before January 1, 1992,
interest will be added at the rate of nine percent per annum
from the last day of the year in which the deficiency is
incurred until the date of payment, or December 31, 1998,
whichever comes first. Any interest accrued on these liabili-
ties after December 31, 1998, will be added at the annual
variable interest rates described below in ((subseetion(7}))(e)
of this subsection. RCW 82.32.050.

(b) For tax liabilities arising after December 31, 1991,
and before January 1, 1998, interest will be added at the
annual variable interest rates described below in ((subseetion
M))(e) of this subsection, from the last day of the year in
which the deficiency is incurred until the date of payment.

(c) For interest imposed after December 31, 1998, inter-
est will be added from the last day of the month following
each calendar year included in a notice, or the last day of the
month following the final month included in a notice if not
the end of the calendar year, until the due date of the notice.
However, for 1998 taxes only, interest may not begin to
accrue any earlier than February 1, 1999, even if the last
period included in the notice is not at the end of calendar year
1998. If payment in full is not made by the due date of the
notice, additional interest will be due until the date of pay-
ment. The rate of interest continues at the annual variable
interest rates described below in ((subseetion{7))(e) of this
subsection. RCW 82.32.050.

(d) How is interest applied to an assessment that
includes underpaid tax from multiple years? The follow-
ing is an example of how the interest provisions apply.
Assume that a tax assessment is issued with a due date of
June 30, 2000. The assessment includes periods from January
1, 1997, through September 30, 1999.

(1) For calendar year 1997 tax, interest begins January 1,
1998, (from the last day of the year). When the assessment is
issued the interest is computed through June 30, 2000, (the
due date of the assessment).

(i1) For calendar year 1998 tax, interest begins February
1, 1999, (from the last day of the month following the end of
the calendar year). When the assessment is issued interest is
computed through June 30, 2000, (the due date).

(iii) For the 1999 tax period ending with September 30,
1999, interest begins November 1, 1999, (from the last day of
the month following the last month included in the assess-
ment period). When the assessment is issued interest is com-
puted through June 30, 2000, (the due date).

(iv) Interest will continue to accrue on any portion of the
assessed taxes which remain unpaid after the due date, until
the date those taxes are paid.

(¢) How is each year's interest rate determined? The
annual variable interest rate will be an average of the federal
short-term rate as defined in 26 U.S.C. Sec. 1274(d) plus two
percentage points. The rate for each new year will be com-
puted by taking an arithmetical average to the nearest per-
centage point of the federal short-term rate, compounded
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annually((—fer—fhe—me&ths—eﬁ&maaﬂ—Apfﬂ—}u%y—m&d—Qete-
ber—ef—bhe—nﬂmeeha{e}y—pfeeedmg—ea}eﬂd-af)) The average is

calculated using the federal short-term rates from January,

April, July of the calendar year immediately preceding the
new year, and October of the previous preceding year, as
published by the United States Secretary of the Treasury. The
interest rate will be adjusted on the first day of January of
each year.

(f) How is the interest applied if an assessment
includes some years that are underpaid and some that are
overpaid? If the assessment contains tax deficiencies in
some years and overpayments in other years with the net dif-
ference being a tax deficiency, the interest rate for tax defi-
ciencies will also be applied to the overpayments. (Refer to
WAC 458-20-229 for interest on refunds.)

(8) Application of payment towards liability. The
department will apply taxpayer payments first to interest,
next to penalties, and then to the tax, without regard to any
direction of the taxpayer. RCW 82.32.080.

((€8))) In applying a partial payment to a tax assessment,
the payment will first be applied against the oldest tax liabil-
ity. For purposes of RCW 82.32.145 (Termination, dissolu-
tion, or abandonment of corporate business—Personal liabil-
ity of person in control of collected sales tax funds), it will be
assumed that any payments applied to the tax liability will be
first applied against any retail sales tax liability. For example,
an audit assessment is issued covering a period of two years,
which will be referred to as "YEAR 1" (the earlier year) and
"YEAR 2" (the most recent year). The tax assessment includes
total interest and penalties for YEAR 1 and YEAR 2 of five hun-
dred dollars, retail sales tax of four hundred dollars for YEAR
1, six hundred dollars retail sales tax for YEAR 2, two thou-
sand dollars of other taxes for YEAR 1, and seven thousand
dollars of other taxes for YEAR 2. The order of application of
any payments will be first against the five hundred dollars of
total interest and penalties, second against the four hundred
dollars retail sales tax in YEAR 1, third against the two thou-
sand dollars of other taxes in YEAR 1, fourth against the six
hundred dollars retail sales tax of YEAR 2, and finally against
the seven thousand dollars of other taxes in YEAR 2.

(9) Waiver or cancellation of penalties. RCW 82.32.-
105 authorizes the department to waive or cancel penalties
under limited circumstances.

(a) Circumstances beyond the control of the taxpayer.
The department will waive or cancel the penalties imposed
under chapter 82.32 RCW upon finding that the underpay-
ment of the tax, or the failure to pay any tax by the due date,
was the result of circumstances beyond the control of the tax-
payer. It is possible that a taxpayer will qualify for a waiver
of one type of penalty, without obtaining a waiver for all pen-
alties associated with a particular tax liability. Circumstances
determined to be beyond the control of the taxpayer when
considering a waiver of one type of penalty are not necessar-
ily pertinent when considering a waiver of a different penalty
type. For example, circumstances that qualify for waiver of a
late payment of return penalty do not necessarily also justify
waiver of the assessment penalty or the penalty for misuse of
a resale certificate. Refer to WAC 458-20-102 (Resale certif-
icates) for examples of circumstances which are beyond the
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control of the taxpayer specifically regarding the penalty for
misuse of resale certificates found in RCW 82.32.291.

(i) A request for a waiver or cancellation of penalties
should contain all pertinent facts and be accompanied by
such proof as may be available. The taxpayer bears the bur-
den of establishing that the circumstances were beyond its
control and directly caused the late payment. The request
should be made in the form of a letter; however, verbal
requests may be accepted and considered at the discretion of
the department. Any petition for correction of assessment
submitted to the department's appeals division for waiver of
penalties must be made within the period for filing under
RCW 82.32.160 (within thirty days after the issuance of the
original notice of the amount owed or within the period cov-
ered by any extension of the due date granted by the depart-
ment), and must be in writing, as explained in WAC 458-20-
100 (Appeals, small claims and settlements). Refund requests
must be made within the statutory limitation period.

(i1) The circumstances beyond the control of the taxpayer
must actually cause the late payment. Circumstances beyond
the control of the taxpayer are generally those which are
immediate, unexpected, or in the nature of an emergency.
Such circumstances result in the taxpayer not having reason-
able time or opportunity to obtain an extension of the due
date or otherwise timely file and pay. Circumstances beyond
the control of the taxpayer include, but are not necessarily
limited to, the following.

(A) The return payment was mailed on time but inadvert-
ently sent to another agency.

(B) Erroneous written information given to the taxpayer
by a department officer or employee caused the delinquency.
A penalty generally will not be waived when it is claimed that
erroneous oral information was given by a department
employee. The reason for not cancelling the penalty in cases
of oral information is because of the uncertainty of the facts
presented, the uncertainty of the instructions or information
imparted by the department employee, and the uncertainty
that the taxpayer fully understood the information given.
Reliance by the taxpayer on incorrect advice received from
the taxpayer's legal or accounting representative is not a basis
for cancellation of a penalty.

(C) The delinquency was directly caused by death or
serious illness of the taxpayer, or a member of the taxpayer's
immediate family. The same circumstances apply to the tax-
payer's accountant or other tax preparer, or their immediate
family. This situation is not intended to have an indefinite
application. A death or serious illness which denies a tax-
payer reasonable time or opportunity to obtain an extension
or to otherwise arrange timely filing and payment is a circum-
stance eligible for penalty waiver.

(D) The delinquency was caused by the unavoidable
absence of the taxpayer or key employee, prior to the filing
date. "Unavoidable absence of the taxpayer" does not include
absences because of business trips, vacations, personnel turn-
over, or terminations.

(E) The delinquency was caused by the destruction by
fire or other casualty of the taxpayer's place of business or
business records.

(F) The delinquency was caused by an act of fraud,
embezzlement, theft, or conversion on the part of the tax-
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payer's employee or other persons contracted with the tax-
payer, which the taxpayer could not immediately detect or
prevent, provided that reasonable safeguards or internal con-

trols were in place. See ((subseetion{9}))(a)(iii)(E) of this

subsection.

department does not respond to the taxpayer's request for a

tax return (or other forms necessary to compute the tax)
within a reasonable period of time, which directly causes
delinquent filing and payment on the part of the taxpayer.
This assumes that, given the same situation, if the department
had provided the requested form(s) within a reasonable
period of time, the taxpayer would have been able to meet its
obligation for timely payment of the tax. In any case, the tax-
payer has responsibility to insure that its return is filed in a
timely manner (e.g., by keeping track of pending due dates)
and must anticipatively request a return for that purpose, if
one is not received. (Note: Tax returns and other forms are
immediately available to download at no cost from the
department's internet site, http://dor.wa.gov. When good
cause exists, taxpayers are advised to contact the department
and request an extension of the due date for filing, before the
due date of concern has passed. See subsection (12) of this
section. Taxpayers who have registered to file electronically
with e-file will avoid potential penalties relating to unre-
ceived paper returns. See subsection (1)(b) of this section.)

(iii) The following are examples of circumstances that
are generally not considered to be beyond the control of the
taxpayer and will not qualify for a waiver or cancellation of
penalty:

(A) Financial hardship;

(B) A misunderstanding or lack of knowledge of a tax
liability;

(C) The failure of the taxpayer to receive a tax return
form, EXCEPT where the taxpayer timely requested the form
and it was still not furnished in reasonable time to mail the
return and payment by the due date, as described in ((subsee-
tion(9}))(a)(11)(G)((-abewve)) of this subsection;

(D) Registration of an account that is not considered a
voluntary registration, as described in subsection (5)(a)(((iD)))
(iii) and (b) of this section;

(E) Mistakes or misconduct on the part of employees or
other persons contracted with the taxpayer (not including

conduct covered in ((subseetion<9}))(a)(i1)(F)((Gabeve)) of

this subsection); and

(F) Reliance upon unpublished, written information
from the department that was issued to and specifically
addresses the circumstances of some other taxpayer.

(b) Waiver of the late payment of return penalty. The
late payment of return penalty (see subsection (5)(a)
((ebove)) of this section) may be waived either as a result of
circumstances beyond the control of the taxpayer (RCW

82.32.105(1) and ((subseetion-{9)))(a) of this ((rue)) subsec-
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tion) or after a twenty-four month review of the taxpayer's
reporting history, as described below.

(i) If the late payment of return penalty is assessed on a
return but is not the result of circumstances beyond the con-
trol of the taxpayer, the penalty will still be waived or can-
celed if the following two circumstances are satisfied:

(A) The taxpayer requests the penalty waiver for a tax
return which was required to be filed under RCW 82.32.045
(taxes reported on the combined excise tax return), RCW
82.23B.020 (oil spill response tax), RCW 82.27.060 (tax on
enhanced food fish), RCW 82.29A.050 (leasehold excise
tax), RCW 84.33.086 (timber and forest lands), RCW
82.14B.030 (tax on telephone access line use); and

(B) The taxpayer has timely filed and paid all tax returns
due for that specific tax program for a period of twenty-four
months immediately preceding the period covered by the
return for which the waiver is being requested. RCW 82.32.-
105(2).

If a taxpayer has obtained a tax registration endorsement
with the department and has engaged in business activities
for a period less than twenty-four months, the taxpayer is eli-
gible for the waiver if the taxpayer had no delinquent tax
returns for periods prior to the period covered by the return
for which the waiver is being requested. (See also WAC 458-
20-101 for more information regarding the tax registration
and tax reporting requirements.) This is the only situation
under which the department will consider a waiver when the
taxpayer has not timely filed and paid tax returns covering an
immediately preceding twenty-four month period.

(i1) A return will be considered timely for purpose of the
waiver if there is no tax liability on it when it is filed. Also, a
return will be considered timely if any late payment penalties
assessed on it were waived or canceled due to circumstances
beyond the control of the taxpayer (see ((subseetion{9)))(a)
of this subsection). The number of times penalty has been
waived due to circumstances beyond the control of the tax-
payer does not influence whether the waiver in this subsec-
tion will be granted. A taxpayer may receive more than one
of the waivers in this subsection within a twenty-four month
period if returns for more than one of the listed tax programs
are filed, but no more than one waiver can be applied to any
one tax program in a twenty-four month period.

For example, a taxpayer files combined excise tax
returns as required under RCW 82.32.045, and timber tax
returns as required under RCW 84.33.086. This taxpayer may
qualify for two waivers of the late payment of return penalty
during the same twenty-four month period, one for each tax
program. If this taxpayer had an unwaived late payment of
return penalty for the combined excise tax return during the
previous twenty-four month period, the taxpayer may still
qualify for a penalty waiver for the timber tax program.

(iii) The twenty-four month period reviewed for this
waiver is not affected by the due date of the return for which
the penalty waiver is requested, even if that due date has been
extended beyond the original due date.

For example, assume a taxpayer's ((FJanuwary1999)) Sep-
tember 2003 return has had the original due date of (Mareh
4st)) October 20th extended to ((AprH36th)) November 20th.
The return and payment are received after the ((Apr36th))
November 20th extended due date. A penalty waiver is
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requested. Since the delinquent return represented the month

of ((Fanuary;1999)) September 2003, the twenty-four months
which will be reviewed begin on ((FJanaary+1997)) Septem-
ber 1, 2001, and end with ((Peeember34,1998)) August 31,
2003, (the twenty-four months prior to ((Fanuary;1999)) Sep-
tember 2003). All of the returns representing that period of
time will be included in the review. The extension of the orig-
inal due date has no effect on the twenty-four month period
under review.

(iv) A twenty-four month review is only valid when con-
sidering waiver of the late payment of return penalty
described in subsection (5)(a) of this section. The twenty-
four month review process cannot be used as justification for
a waiver of interest, assessment penalty, or any penalty other
than the late payment of return penalty.

(10) Waiver or cancellation of interest. The depart-
ment will waive or cancel interest imposed under chapter
82.32 RCW only in the following situations:

(a) The failure to pay the tax prior to issuance of the
assessment was the direct result of written instructions given
the taxpayer by the department; or

(b) The extension of the due date for payment of an
assessment was not at the request of the taxpayer and was for
the sole convenience of the department. RCW 82.32.105(3).

(11) Stay of collection. RCW 82.32.190 allows the
department to initiate a stay of collection, without the request
of the taxpayer and without requiring any bond, for certain
tax liabilities when they may be affected by the outcome of a
question pending before the courts (see ((sabseetion-11)))(a)
of this ((rele)) subsection). RCW 82.32.200 provides condi-
tions under which the department, at its discretion, may allow
a taxpayer to file a bond in order to obtain a stay of collection
on a tax assessment (see ((subseetton-1)))(b) of this ((rale))
subsection). The department will grant a taxpayer's stay of
collection request, as described in RCW 82.32.200, only
when the department determines that a stay is in the best
interests of the state.

(a) Circumstances under which the department may con-
sider initiating a stay of collection without requiring a bond
(RCW 82.32.190) include, but are not necessarily limited to,
the existence of the following:

(i) A constitutional issue to be litigated by the taxpayer,
the resolution of which is uncertain;

(i1) A matter of first impression for which the department
has little precedent in administrative practice; or

(iii) An issue affecting other similarly situated taxpayers
for whom the department would be willing to stay collection
of the tax.

(b) The department will give consideration to a request
for a stay of collection of an assessment (RCW 82.32.200) if:

(1) A written request for the stay is made prior to the due
date for payment of the assessment; and

(i1) Payment of any unprotested portion of the assess-
ment and other taxes due is made timely; and

(iii) The request is accompanied by an offer of a cash
bond, or a security bond that is guaranteed by a specified
authorized surety insurer. The amount of the bond will gener-
ally be equal to the total amount of the assessment, including
any penalties and interest. However, where appropriate, the
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department may require a bond in an increased amount not to
exceed twice the amount for which the stay is requested.

(c) Claims of financial hardship or threat of litigation are
not grounds that justify the granting of a stay of collection.
However, the department will consider a claim of significant
financial hardship as grounds for staying collection proce-
dures, but this will be done only if a partial payment agree-
ment is executed and kept in accordance with the depart-
ment's procedures and with such security as the department
deems necessary.

(d) If the department grants a stay of collection, the stay
will be for a period of no longer than two calendar years from
the date of acceptance of the taxpayer request, or thirty days
following a decision not appealed from by a tribunal or court
of competent jurisdiction upholding the validity of the tax
assessed, whichever date occurs first. The department may
extend the period of a stay originally granted, but only for
good cause shown.

(e) Interest will continue to accrue against the unpaid tax
portion of a liability under stay of collection. Effective Janu-
ary 1, 1997, the interest rates prescribed by RCW 82.32.190
and 82.32.200 changed from nine percent and twelve percent
per annum, respectively, to the same predetermined annual
variable rates as are described in subsection (7)(e)((;abeve))
of this section.

(12) Extensions. The department, for good cause, may
extend the due date for filing any return. Any permanent
extension more than ten days beyond the due date, and any
temporary extension in excess of thirty days, must be condi-
tional upon deposit by the taxpayer with the department of an
amount equal to the estimated tax liability for the reporting
period or periods for which the extension is granted. This
deposit is credited to the taxpayer's account and may be
applied to the taxpayer's liability upon cancellation of the
permanent extension or upon reporting of the tax liability
where a temporary extension of more than thirty days has
been granted.

The amount of the deposit is subject to departmental
approval. The amount will be reviewed from time to time,
and a change may be required at any time that the department
concludes that such amount does not approximate the tax lia-
bility for the reporting period or periods for which the exten-
sion was granted.

WSR 05-22-096
PERMANENT RULES
DEPARTMENT OF REVENUE
[Filed November 1, 2005, 2:06 p.m., effective December 2, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To provide the rate of interest that will be
included when property taxes paid in 2006 are refunded in
subsequent years. The rates in interest reflected in this rule
are included when property taxes are refunded. The rates are
shown in chronological order with reference to the year in
which the property taxes were paid. The rule is being revised
to provide the rate of interest for treasury bill auction year
2005, which is used as a basis for refunding property taxes
paid in 2006 and refunded in a subsequent year.
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Citation of Existing Rules Affected by this Order:
Amending WAC 458-18-220 Refunds—Rate of interest.

Statutory Authority for Adoption: RCW 84.69.100.

Adopted under notice filed as WSR 05-17-150 on
August 22, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: November 1, 2005.

Janis P. Bianchi, Manager
Interpretations and
Technical Advice Unit

by Roseanna Hodson

AMENDATORY SECTION (Amending WSR 04-24-101,
filed 12/1/04, effective 1/1/05)

WAC 458-18-220 Refunds—Rate of interest. The fol-
lowing rates of interest shall apply on refunds of taxes made
pursuant to RCW 84.69.010 through 84.69.090 in accordance
with RCW 84.69.100. The following rates shall also apply to
judgments entered in favor of the plaintiff pursuant to RCW
84.68.030. The interest rate is derived from the equivalent
coupon issue yield of the average bill rate for twenty-six
week treasury bills as determined at the first bill market auc-
tion conducted after June 30th of the calendar year preceding
the date the taxes were paid. The rate thus determined shall be
applied to the amount of the judgment or the amount of the
refund, until paid:

Year tax Auction
paid Year Rate
1985 1984 11.27%
1986 1985 7.36%
1987 1986 6.11%
1988 1987 5.95%
1989 1988 7.04%
1990 1989 8.05%
1991 1990 8.01%
1992 1991 5.98%
1993 1992 3.42%
1994 1993 3.19%
1995 1994 4.92%
1996 1995 5.71%
Permanent
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Year tax Auction
paid Year Rate
1997 1996 5.22%
1998 1997 5.14%
1999 1998 5.06%
2000 1999 4.96%
2001 2000 5.98%
2002 2001 3.50%
2003 2002 1.73%
2004 2003 0.95%
2005 2004 1.73%
2006 2005 3.33%

WSR 05-22-108
PERMANENT RULES
DEPARTMENT OF
RETIREMENT SYSTEMS
[Filed November 2, 2005, 8:50 a.m., effective December 3, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To explain the criteria and process used to
classify a position as "SERS eligible." WAC 415-110-690 is
being repealed, and this rule is being adopted as a new sec-
tion, so that it falls in the proper order in the chapter.

Citation of Existing Rules Affected by this Order:
Repealing WAC 415-110-690.

Statutory Authority for Adoption: RCW 41.50.050(5),
41.35.020.

Other Authority: RCW 41.35.010(2).

Adopted under notice filed as WSR 05-19-075 on Sep-
tember 19, 2005.

Changes Other than Editing from Proposed to Adopted
Version: The text has not been changed since it was pro-
posed for adoption, however, the rule is being adopted as a
new section in order to change the WAC number from WAC
415-110-690 to WAC 415-110-115.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: October 28, 2005.

Sandra J. Matheson
Director
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NEW SECTION

WAC 415-110-115 How is a position determined eli-
gible? (1) A position is eligible if it meets the criteria of an
eligible position under RCW 41.35.010.

(2) Your employer will evaluate your position's eligibil-
ity for a particular year at the beginning of the year unless you
are working as an on-call substitute.

(3) Your employer may reclassify a position's eligibility
based upon its work history.

(a) If your employer declares a position to be ineligible
at the beginning of a year, and by the end of the year it has
actually required five or more months of seventy or more
hours of compensated service, your employer will review the
position's eligibility. If at the end of the first year:

(i) Your employer believes the position meets the
requirements for an eligible position and declares the position
as eligible, your employer will report your hours and com-
pensation to the department effective prospectively from the
date your employer makes the determination that the position
is eligible; or

(i) Your employer believes that the position will not
meet the criteria for an eligible position during the next year,
your employer may continue to define it as ineligible. How-
ever, if during the next year, the position actually requires
five or more months of seventy or more hours of compen-
sated service, your employer will declare the position as eli-
gible. Once the position is reclassified as eligible, your
employer will report your hours and compensation to the
department retroactively from the first month of the first year
that the position required seventy or more hours of compen-
sated service.

(b) If the position has been classified as eligible, but does
not require five or more months of seventy or more hours of
compensated service during at least one year in any two-year
period, your employer will reclassify it as ineligible.

(4) The department may reclassify a position's eligibility
if the history of the position shows it has required five or
more months of seventy or more hours of compensated ser-
vice for a period of two consecutive years. Once the position
is reclassified as eligible, your employer will report your
hours and compensation to the department retroactively from
the first month of the first year that the position required sev-
enty or more hours of compensated service.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 415-110-690 How is my eligibility evalu-

ated?

WSR 05-22-109
PERMANENT RULES
DEPARTMENT OF
RETIREMENT SYSTEMS
[Filed November 2, 2005, 8:51 a.m., effective December 3, 2005]

Effective Date of Rule: Thirty-one days after filing.
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Purpose: To clarify that the department has the right to
limit the number of times a deferred compensation plan
(DCP) participant changes investment options and to impose
other restrictions if necessary to protect the performance
results of the DCP program. The department separated WAC
415-501-475 into two sections for clarity.

Citation of Existing Rules Affected by this Order:
Amending WAC 415-501-475.

Statutory Authority for Adoption: RCW 41.50.050(5),
41.50.780(10).

Adopted under notice filed as WSR 05-19-074 on Sep-
tember 19, 2005.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 1,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 1, Amended 1, Repealed 0.

Date Adopted: October 28, 2005.

Sandra J. Matheson
Director

NEW SECTION

WAC 415-501-472 Who determines DCP's invest-
ment options? (1) The state investment board, in consulta-
tion with the employee retirement benefits board, makes cer-
tain investment options available to plan participants. The
investment board may:

(a) Open, change, or close investment options according
to its investment policy; or

(b) Change investment managers for any investment
option.

(2) If the state investment board closes or substantially
changes an investment option, the state investment board
may transfer the funds invested in that option to another
option that, in the board's judgment, most closely represents
the investment characteristics of the option being closed or
changed.

AMENDATORY SECTION (Amending WSR 04-22-053,

filed 10/29/04, effective 11/29/04)

WAC 415-501-475 May I choose how I want my
deferred compensation invested? (1) ((Fhe-state—invest-
I L Hati b | .
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by . ; .
option:

2))) You must designate on your participation agree-
ment the investment option(s) in which you wish to have your
deferrals invested.

() Changesininvestment-options:
€))) (2) In general, you may change the investment
((eptiens—at-any-time)) of your accumulated deferrals, the

investment of your future deferrals, or both, through the
methods established by the department. ((¥Yeou-may-change
b : Iated-deforrats the

ofyourfuture-deferrals:orboth:

b)) However, if necessary to protect the performance
results of the DCP program, the department has the right to:

(a) Limit the number of times you change investment
options;

(b) Limit the frequency of the changes;

(c) Limit the manner of making changes; or

(d) Impose other restrictions.

In addition, changes must be consistent with any restric-
tions on trading imposed by the investment options involved.

(3) Beneficiaries receiving a distribution may change

investment options ((thretgh-the-methods-established-by-the
department:

changed)) according to the provisions of subsection (2) of
this section.

WSR 05-22-110
PERMANENT RULES
DEPARTMENT OF
RETIREMENT SYSTEMS
[Filed November 2, 2005, 8:52 a.m., effective December 3, 2005]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To implement HB 1329 by allowing LEOFF
Plan 1 retirees to select a flexible survivor option for their
current spouse even if a property division obligation affects
part of their retirement allowance. This rule has also been
rewritten for clarity.

Citation of Existing Rules Affected by this Order:
Amending WAC 415-104-202.

Statutory Authority for Adoption: RCW 41.50.050(5),
41.26.164.

Adopted under notice filed as WSR 05-20-002 [05-19-
076] on September 22 [19], 2005.

Changes Other than Editing from Proposed to Adopted
Version: Subsection (6)(b) was changed to indicate that a
"copy" of a certified marriage certificate (rather than the orig-
inal) is required.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
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Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: October 28, 2005.

Sandra J. Matheson

Director

AMENDATORY SECTION (Amending WSR 03-12-014,
filed 5/27/03, effective 7/1/03)

WAC 415-104-202 Survivor benefit options—
LEOFF Plan 1. (1) To whom does this section apply? This
section ((enly-appliesto-members-ofthe lawenfereement
offteerstand-fire-fighters'retirement system-whe-first beecame

Plan1))) applies to you if you are a retiree of LEOFF Plan 1.

(2) What are flexible survivor benefit options? RCW
41.26.164 allows a retiree to provide a survivor option for a
spouse who ((éees—ﬂe{—e%hefmse—qﬁakfy—&s—&n—ehgrb}e—s&f-
viving-speuse)) is not eligible for survivor benefits under
RCW 41.26.160 or 41.26.161. The survivor option will pro-
vide a lifetime benefit for the spouse after the retiree's death.

(3) How will ((the—retiree's—benefit)) my monthly
retirement allowance be affected by selecting a flexible
survivor option? ((The-menthly benefitpayment)) Your
monthly retirement allowance will be actuarially reduced
beginning the first month following the month in which the
department receives the completed form.

(4) What are the flexible survivor option choices?

(a) Joint and whole allowance option. ((When—the
retiree-dies)) The department will pay you a reduced monthly
retirement allowance throughout your lifetime. After your

death, the department ((pays—the)) will pay your surviving
spouse a monthly ((benefit)) allowance equal to the gross

monthly retirement allowance ((thenpayable-te-theretiree))
you were receiving.

(b) Joint and one-half allowance option. ((When-the
retiree-dies)) The department will pay you a reduced monthly
retirement allowance throughout your lifetime. After your
death, the department ((pays—the)) will pay your surviving
spouse a monthly ((benefit)) allowance equal to one-half of
the ((ameunt-ef-theretiree's)) gross monthly retirement
allowance ((thenpayable-te-theretiree)) you were receiving.

(c) Joint and two-thirds allowance option. ((Whenthe
retiree-dtes)) The department will pay you a reduced monthly
retirement allowance throughout your lifetime. After your
death, the department ((pays—the)) will pay your surviving
spouse a monthly ((benefit)) allowance equal to two-thirds
(66.667%) of the ((retiree's)) gross monthly retirement allow-

ance ((thenpayable-te-theretiree)) you were receiving.
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(5) ((Hew-does-one)) Do I qualify to add a flexible sur-
vivor optlon" ((Arretiree-may-qualify-te)) You may select a
flexible survivor option if:

(a) ((Fheretiree-doesnet-have-aspouse-who-qualifies-as

Loib] S ] ; 2\ of thi
tHomn):

T - hiod G b

erty-settlement-agreementfroma-court-deeree-of disselution
orlegal-separatien;-and)) Your current spouse is not eligible
for survivor benefits under RCW 41.26.160 or 41.26.161;

(b) Some portion of your monthly retirement allowance
is payable to you, after any reduction pursuant to a property
division obligation under RCW 41.50.670;

(c) ((Fheretiree-has)) You have not previously selected
a flexible survivor option; and

(d) You meet the deadline and application requirements
in subsection (6) of this section.

(6) (What-steps—must-one-taketo)) How do I add a
flex1ble surv1vor optlon" ((Foedda-flexiblesurviver

te)Preperly-andinatimely manner complete-andfile the
eorrectforms-with-the-department:)) You may select a flexi-

ble survivor option and name your current spouse as your sur-
vivor beneficiary, provided that:

(a) The selection is made:

(1) During a one-year window, on or after the date of the
first anniversary and before the second anniversary of the
marriage; or

(i1) No later than June 30, 2006, if you cannot comply
with (a)(i) of this subsection because you were married prior
to July 1, 2005;

(b) You provide a copy of your certified marriage certif-
icate to the department;

(¢) You provide proof, satisfactory to the department, of
your current spouse's birth date; and

(d) You file the properly completed forms with the
department in a timely manner.

(7) May I remove the flexible survivor option in the
future? Your choice of a flexible survivor option is irrevo-
cable with the following exceptions:

(a) Your spouse dies before you; or

(b) You and your spouse divorce.

See subsection (8) of this section.

(8) What happens if ((the-sarviver)) my spouse dies
before ((theretiree)) me, or if we divorce? If ((the)) your
spouse dies before ((the-retiree)) you, or if you divorce, ((the
retiree's)) your monthly retirement allowance will
increase((s)), effective the first day of the following month((;
te)). Your increased monthly allowance will be the amount
((thattheretiree)) you would have received had ((theretiree))
you not chosen a flexible survivor option plus any cost-of-
living adjustments (COLA) ((thetetiree)) you received prior
to ((the)) your spouse's death.
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((6%))) (9) What happens to ((the)) my eligible surviv-
ing children's share if ((theretiree)) I select((s)) a flexible
survivor option? There is no impact to the benefit provided
under RCW 41.26.160 or 41.26.161 to surviving children if
((the-retiree-seleets)) you select a flexible survivor option.

((9))) (10) Actuarial information. See chapter 415-02
WAC starting with WAC 415-02-300 for the tables, sched-
ules, and factors the department uses for calculating retire-
ment allowances.

Terms used in this section:

(a) Child or children - RCW 41.26.030(7).

(b) Eligible surviving child - RCW 41.26.160 and
41.26.161.

(c) Eligible surviving spouse - RCW 41.26.161 and
41.26.162.

(d) Surviving spouse - RCW 41.26.030(6).
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