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WSR 06-15-055
RULES OF COURT
STATE SUPREME COURT
[July 10, 2006]

IN THE MATTER OF THE ADOPTION
OF THE NEW SET OF THE RULES OF
PROFESSIONAL CONDUCT AND NEC-

) ORDER

)

)
ESSARY COMPANION AMENDMENTS )

)

)

)

NO. 25700-A-851

THERETO, APR 8, APR 15 PROCE-
DURAL RULE 5, GR 25 AND ELC 1.5,
5.1, 154 AND 15.5

The Washington State Bar Association having recom-
mended the new set of the Rules of Professional Conduct and
necessary companion amendments thereto APR 8, APR 15
Procedural Rule 5, GR 25 and ELC 1.5, 5.1, 15.4 and 15.5,
and the Court having considered the new set of rules, neces-
sary companion amendments and comments submitted
thereto, and having determined that the proposed new set of
Rules of Professional Conduct and necessary companion
amendments APR 8, APR 15 Procedural Rule 5, GR 25 and
ELC 1.5,5.1, 15.4 and 15.5 will aid in the prompt and orderly
administration of justice;

Now, therefore, it is hereby

ORDERED:

(a) That the new set of Rules of Professional Conduct
and necessary companion amendments thereto, APR 8, APR
15 Procedural Rule 5, GR 25 and ELC 1.5, 5.1, 15.4 and 15.5
as attached hereto are adopted. The current set of the Rules
of Professional Conduct are hereby rescinded as of August
31, 2006.

(b) That the new set of Rules of Professional Conduct
and necessary companion amendments thereto APR §, APR
15 Procedural Rule 5, GR 25 and ELC 1.5, 5.1, 154 and 15.5
will be published in the Washington Reports and will become
effective September 1, 2006.

DATED at Olympia, Washington this 10th day of July,
2006.

Alexander, C. J.

C. Johnson, J. Chambers, J.
Madsen, J. Owens, J.
Fairhurst, J.
Bridge, J.
I dissent
Sanders, J.
Johnson, J.

RULES OF PROFESSIONAL CONDUCT (RPC)

Table of Rules

Fundamental Principles of Professional Conduct

PREAMBLE AND SCOPE
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Preamble: A Lawyer's Responsibilities

Preliminary-Statement:

1.0 Terminology
TITLE 1 CLIENT - LAWYER RELATIONSHIP

Rule

1.1 Competence

1.2 Scope of Representation and Allocation of Authority

1.3 Diligence

1.4 Communication

1.5 Fees

1.6 Confidentiality of Information

1.7 Conflict of Interest-General Rule: Current Clients

1.8 Conflict of Interest: ProhibitedTFransactions;: Current

Clients: Specific Rules
1.9 Confhet-of Interest; Duties to Former Clients

1.10 ImputedDisqualifieation; Imputation of Conflicts of
Interest: General Rule

1.11 Sueeesstve-Government-andPrivate Employment Spe-
cial Conflicts of Interest for Former and Current Government
Officers and Employees

1.12 Former Judge, Arbitrator, er Mediator or Other Third-
Party Neutral

1.13 Organization as Client

413 1.14 Client Under-aDisability with Diminished Capac-
ity

1.15A Safeguarding Property

1.15B Required Trust Account Records

445 1.16 Declining or Terminating Representation
1.17 Sale of Law Practice

1.18 Duties to Prospective Client

TITLE 2 COUNSELOR

2.1 Advisor

2.2 Intermediary (Deleted)
2.3 Evaluation for Use by Third Persons

2.4 Lawyer Serving as Third-Party Neutral

TITLE 3 ADVOCATE

3.1 Meritorious Claims and Contentions

3.2 Expediting Litigation

3.3 Candor Toward the Tribunal

3.4 Fairness to Opposing Party and Counsel
3.5 Impartiality and Decorum of the Tribunal
3.6 Trial Publicity

3.7 Lawyer as Witness

3.8 Special Responsibilities of a Prosecutor
3.9 Advocate in Nonadjudicative Proceedings

TITLE 4 TRANSACTIONS WITH PERSONS OTHER THAN CLI-
ENTS

4.1 Truthfulness in Statements to Others

4.2 Communication with Person Represented by Counsel
4.3 Dealing with Unrepresented Person

4.4 Respect for Rights of Third Persons
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TITLE 5 LAW FIRMS AND ASSOCIATIONS

5.1 Responsibilities of & Partners, Managers, and or Supervi-
sory Lawyers

5.2 Responsibilities of a Subordinate Lawyer

5.3 Responsibilities Regarding Nonlawyer Assistants

5.4 Professional Independence of a Lawyer

5.5 Unauthorized Practice of Law; Multijurisdictional Prac-
tice of Law

5.6 Restrictions on Right to Practice

5.7 Responsibilities Regarding Law-Related Services

5.8 Misconduct Involving Disbarred, Suspended, Resigned,
and Inactive Lawyers

TITLE 6 PUBLIC SERVICE

6.1 Pro Bono Publico Service

6.2 Accepting Appointments

6.3 Membership in Legal Services Organization

6.4 Law Reform Activities Affecting Client Interests

6.5 Nonprofit and Court-Annexed Limited Legal Services
Programs

TITLE 7 INFORMATION ABOUT LEGAL SERVICES

7.1 Communications Concerning a Lawyer's Services

7.2 Advertising

7.3 Direct Contact with Prospective Clients

7.4 Communication of Fields of Practice and Specialization
7.5 Firm Names and Designatiens Letterheads

7.6 Political Contributions to Obtain Government Legal

Engagements or Appointments by Judges

TITLE 8 MAINTAINING THE INTEGRITY OF THE PROFESSION

8.1 Bar Admission and Disciplinary Matters

8.2 Judicial and Legal Officials

8.3 Reporting Professional Misconduct

8.4 Misconduct

8.5 Jurisdietion Disciplinary Authority; Choice of Law

Appendix: Guidelines for Applying Rule 3.6

PREAMBEE FUNDAMENTAL PRINCIPLES OF PROFESSIONAL
CONDUCT*

The continued existence of a free and democratic society
depends upon recognition of the concept that justice is based
upon the rule of law grounded in respect for the dignity of the
individual and the capacity through reason for enlightened
self-government. Law so grounded makes justice possible,
for only through such law does the dignity of the individual
attain respect and protection. Without it, individual rights
become subject to unrestrained power, respect for law is
destroyed, and rational self-government is impossible.

Lawyers, as guardians of the law, play a vital role in the
preservation of society. The fulfillment of this role requires
an understanding by lawyers of their relationship with and
function in our legal system. A consequent obligation of law-
yers is to maintain the highest standards of ethical conduct.

In fulfilling professional responsibilities, a lawyer neces-
sarily assumes various roles that require the performance of
many difficult tasks. Not every situation which a lawyer may

Miscellaneous
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encounter can be foreseen, but fundamental ethical principles
are always present as guidelines. Within the framework of
these principles, a lawyer must with courage and foresight be
able and ready to shape the body of the law to the ever-chang-
ing relationships of society.

The Rules of Professional Conduct point the way to the
aspiring lawyer and provide standards by which to judge the
transgressor. Each lawyer must find within his or her own
conscience the touchstone against which to test the extent to
which his or her actions should rise above minimum stan-
dards. But in the last analysis it is the desire for the respect
and confidence of the members of the legal profession and
the society which the lawyer serves that should provide to a
lawyer the incentive for the highest possible degree of ethical
conduct. The possible loss of that respect and confidence is
the ultimate sanction. So long as its practitioners are guided
by these principles, the law will continue to be a noble profes-
sion. This is its greatness and its strength, which permit of no
compromise.

* These Fundamental Principles of the Rules of Professional Conduct are
taken from the former Preamble to the Rules of Professional Conduct as
approved and adopted by the Supreme Court in 1985. Washington lawyers
and judges have looked to the 1985 Preamble as a statement of our overarch-
ing aspiration to faithfully serve the best interests of the public, the legal sys-
tem, and the efficient administration of justice. The former Preamble is pre-
served here to inspire lawyers to strive for the highest possible degree of eth-

ical conduct, and these Fundamental Principles should inform many of our
decisions as lawyers. The Fundamental Principles do not, however, alter

any of the obligations expressly set forth in the Rules of Professional Con-

duct, nor are they intended to affect in any way the manner in which the
Rules are to be interpreted or applied.

PREAMBLE AND SCOPE

PREAMBLE:
A LAWYER'S RESPONSIBILITIES

1] [Washington revision] A lawyer, as a member of the
legal profession, is a representative of clients, an officer of
the legal system court and a public citizen having special
responsibility for the quality of justice.

[2] [Washington revision] As a representative of cli-
ents, a lawyer performs various functions. As advisor, a law-
yer provides a client with an informed understanding of the
client's legal rights and obligations and explains their practi-
cal implications. As advocate, a lawyer conscientiously and
ardently asserts the client's position under the rules of the
adversary system. As negotiator, a lawyer seeks a result
advantageous to the client but consistent with requirements
of honest dealings with others. As an evaluator, a lawyer acts
by examining a client's legal affairs and reporting about them
to the client or to others.

[3] In addition to these representational functions, a law-
yer may serve as a third-party neutral, a nonrepresentational
role helping the parties to resolve a dispute or other matter.
Some of these Rules apply directly to lawyers who are or
have served as third-party neutrals. See, e.g., Rules 1.12 and
2.4. In addition, there are Rules that apply to lawyers who are
not active in the practice of law or to practicing lawyers even
when they are acting in a nonprofessional capacity. For
example, a lawyer who commits fraud in the conduct of a
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business is subject to discipline for engaging in conduct
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a lawyer's responsibilities to clients, to the legal system and

involving dishonesty, fraud. deceit or misrepresentation. See
Rule 8.4.
[4] [Washington revision] In all professional functions

a lawyer should be competent, prompt and diligent. A lawyer
should maintain communication with a client concerning the
representation. A lawyer should keep in confidence informa-
tion relating to representation of a client except so far as dis-
closure is required or permitted by the Rules of Professional
Conduct.

[5] A lawyer's conduct should conform to the require-
ments of the law, both in professional service to clients and in

the lawyer's business and personal affairs. A lawyer should
use the law's procedures only for legitimate purposes and not

to harass or intimidate others. A lawyer should demonstrate
respect for the legal system and for those who serve it, includ-
ing judges, other lawyers and public officials. While it is a
lawyer's duty, when necessary, to challenge the rectitude of
official action, it is also a lawyer's duty to uphold legal pro-
Cess.

[6] As a public citizen, a lawyer should seek improve-
ment of the law, access to the legal system, the administration
of justice and the quality of service rendered by the legal pro-
fession. As a member of a learned profession, a lawyer
should cultivate knowledge of the law beyond its use for cli-
ents, employ that knowledge in reform of the law and work to
strengthen legal education. In addition, a lawyer should fur-
ther the public's understanding of and confidence in the rule
of law and the justice system because legal institutions in a
constitutional democracy depend on popular participation

and support to maintain their authority. A lawyer should be

mindful of deficiencies in the administration of justice and of
the fact that the poor, and sometimes persons who are not

to the lawyer's own interest in remaining an ethical person
while earning a satisfactory living. The Rules of Professional

Conduct often prescribe terms for resolving such conflicts.
Within the framework of these Rules, however, many diffi-
cult issues of professional discretion can arise. Such issues
must be resolved through the exercise of sensitive profes-
sional and moral judgment guided by the basic principles
underlying the Rules. These principles include the lawyer's
obligation conscientiously and ardently to protect and pursue
a client's legitimate interests, within the bounds of the law,
while maintaining a professional, courteous and civil attitude
toward all persons involved in the legal system.

[10] The legal profession is largely self-governing.
Although other professions also have been granted powers of
self-government, the legal profession is unique in this respect

because of the close relationship between the profession and
the processes of government and law enforcement. This con-

nection is manifested in the fact that ultimate authority over
the legal profession is vested largely in the courts.
[11] To the extent that lawyers meet the obligations of

their professional calling, the occasion for government regu-
lation is obviated. Self-regulation also helps maintain the

legal profession's independence from government domina-
tion. An independent legal profession is an important force

in preserving government under law, for abuse of legal
authority is more readily challenged by a profession whose
members are not dependent on government for the right to
practice.

[12] The legal profession's relative autonomy carries
with it special responsibilities of self-government. The pro-
fession has a responsibility to assure that its regulations are
conceived in the public interest and not in furtherance of

poor, cannot afford adequate legal assistance. Therefore, all

parochial or self-interested concerns of the bar. Every lawyer

lawyers should devote professional time and resources and

is responsible for observance of the Rules of Professional

use civic influence to ensure equal access to our system of

Conduct. A lawyer should also aid in securing their obser-

justice for all those who because of economic or social barri-

vance by other lawyers. Neglect of these responsibilities

ers cannot afford or secure adequate legal counsel. A lawyer

compromises the independence of the profession and the

should aid the legal profession in pursuing these objectives

public interest which it serves.

and should help the bar regulate itself in the public interest.
[7]1 Many of a lawyer's professional responsibilities are

prescribed in the Rules of Professional Conduct, as well as

substantive and procedural law. However, a lawyer is also

[13] Lawyers play a vital role in the preservation of soci-

ety. The fulfillment of this role requires an understanding by

lawyers of their relationship to our legal system. The Rules
of Professional Conduct, when properly applied, serve to

guided by personal conscience and the approbation of profes-

define that relationship.

sional peers. A lawyer should strive to attain the highest level

of skill, to improve the law and the legal profession and to
exemplify the legal profession's ideals of public service.

[8] [Washington revision] A lawyer's responsibilities as
a representative of clients, an officer of the legal system and
a public citizen are usually harmonious. Thus, when an
opposing party is well represented, a lawyer can be a consci-
entious and ardent advocate on behalf of a client and at the
same time assume that justice is being done. So also, a law-
yer can be sure that preserving client confidences ordinarily
serves the public interest because people are more likely to
seek legal advice, and thereby heed their legal obligations,
when they know their communications will be private.

[9] [Washington revision] In the nature of law practice,
however, conflicting responsibilities are encountered. Virtu-
ally all difficult ethical problems arise from conflict between

otferseand-theattendantetremmstanees
[14] The Rules of Professional Conduct are rules of rea-

son. They should be interpreted with reference to the pur-

[3]

Miscellaneous



WSR 06-15-055

poses of legal representation and of the law itself. Some of
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process. The Rules presuppose that disciplinary assessment

the Rules are imperatives, cast in the terms "shall" or "shall
not." These define proper conduct for purposes of profes-

of a lawyer's conduct will be made on the basis of the facts
and circumstances as they existed at the time of the conduct

sional discipline. Others, generally cast in the term "may.,"

in question and in recognition of the fact that a lawyer often

are permissive and define areas under the Rules in which the

has to act upon uncertain or incomplete evidence of the situ-

lawyer has discretion to exercise professional judgment. No
disciplinary action should be taken when the lawyer chooses

ation. Moreover, the Rules presuppose that whether or not
discipline should be imposed for a violation, and the severity

not to act or acts within the bounds of such discretion. Other

of a sanction, depend on all the circumstances, such as the

Rules define the nature of relationships between the lawyer

willfulness and seriousness of the violation, extenuating fac-

and others. The Rules are thus partly obligatory and disci-

tors and whether there have been previous violations.

plinary and partly constitutive and descriptive in that they
define a lawyer's professional role. Many of the Comments
use the term "should." Comments do not add obligations to
the Rules but provide guidance for practicing in compliance
with the Rules.

[15] The Rules presuppose a larger legal context shaping

[20] Violation of a Rule should not itself give rise to a
cause of action against a lawyer nor should it create any pre-
sumption in such a case that a legal duty has been breached.
In addition, violation of a Rule does not necessarily warrant
any other nondisciplinary remedy, such as disqualification of
alawyer in pending litigation. The Rules are designed to pro-

the lawyer's role. That context includes court rules and stat-

vide guidance to lawyers and to provide a structure for regu-

utes relating to matters of licensure, laws defining specific
obligations of lawyers and substantive and procedural law in

lating conduct through disciplinary agencies. They are not
designed to be a basis for civil liability. Furthermore, the

general. The Comments are sometimes used to alert lawyers

purpose of the Rules can be subverted when they are invoked

to their responsibilities under such other law.

[16] Compliance with the Rules, as with all law in an
open society, depends primarily upon understanding and vol-
untary compliance, secondarily upon reinforcement by peer
and public opinion and finally, when necessary, upon

enforcement through disciplinary proceedings. The Rules do
not, however, exhaust the moral and ethical considerations

that should inform a lawyer, for no worthwhile human activ-
ity can be completely defined by legal rules. The Rules sim-
ply provide a framework for the ethical practice of law.

17] [Washington revision] For purposes of determin-
ing the lawyer's authority and responsibility, principles of
substantive law external to these Rules determine whether a

client-lawyer relationship exists. Most of the duties flowing
from the client-lawyer relationship attach only after the cli-

ent-lawyer relationship is formed. But there are some duties,
such as that of confidentiality under Rule 1.6, that may attach
when the lawyer agrees to consider whether a client-lawyer
relationship shall be established. See Rule 1.18 and Wash-
ington Comment [11] thereto. Whether a client-lawyer rela-
tionship exists for any specific purpose can depend on the cir-
cumstances and is a question of fact.

[18] Under various legal provisions, including constitu-
tional, statutory and common law, the responsibilities of gov-
ernment lawyers may include authority concerning legal mat-
ters that ordinarily reposes in the client in private client-law-

yer relationships. For example, a lawyer for a government
agency may have authority on behalf of the government to

decide upon settlement or whether to appeal from an adverse
judgment. Such authority in various respects is generally
vested in the attorney general and the state's attorney in state
government, and their federal counterparts, and the same may
be true of other government law officers. Also, lawyers
under the supervision of these officers may be authorized to
represent several government agencies in intragovernmental
legal controversies in circumstances where a private lawyer
could not represent multiple private clients. These Rules do
not abrogate any such authority.

[19] Failure to comply with an obligation or prohibition

by opposing parties as procedural weapons. The fact that a
Rule is a just basis for a lawyer's self-assessment, or for sanc-

tioning a lawyer under the administration of a disciplinary

authority, does not imply that an antagonist in a collateral
proceeding or transaction has standing to seek enforcement

of the Rule. Nevertheless, since the Rules do establish stan-
dards of conduct by lawyers, a lawyer's violation of a Rule
may be evidence of breach of the applicable standard of con-
duct.

[21] The Comment accompanying each Rule explains

and illustrates the meaning and purpose of the Rule. The Pre-
amble and this note on Scope provide general orientation.

The Comments are intended as guides to interpretation, but
the text of each Rule is authoritative.

Additional Washington Comments (22 - 23)

[22] Nothing in these Rules is intended to change exist-

ing Washington law on the use of the Rules of Professional
Conduct in a civil action. See Hizey v. Carpenter, 119 Wn.2d

251, 830 P.2d 646 (1992).

[23] The structure of these Rules generally parallels the
structure of the American Bar Association's Model Rules of
Professional Conduct. The exceptions to this approach are
Rule 1.15A, which varies substantially from Model Rule
1.15, and Rules 1.15B and 5.8, neither of which is found in
the Model Rules. In other cases. when a provision has been
wholly deleted from the counterpart Model Rule, the deletion
is signaled by the phrase "Reserved." When a provision has
been added, it is generally appended at the end of the Rule or
the paragraph in which the variation appears. Whenever the
text of a Comment varies materially from the text of its coun-
terpart Comment in the Model Rules, the alteration is sig-
naled by the phrase "Washington revision." Comments that
have no counterpart in the Model Rules are compiled at the
end of each Comment section under the heading "Additional

Washington Comment(s)" and are consecutively numbered.

As used herein, the term "former Washington RPC" refers to
Washington's Rules of Professional Conduct (adopted effec-

tive September 1, 1985, with amendments through Septem-

imposed by a Rule is a basis for invoking the disciplinary

ber 1, 2003). The term "Model Rule(s)" refers to the 2004

Miscellaneous
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Edition of the American Bar Association's Model Rules of
Professional Conduct.

TITLE 1 CLIENT-LAWYER RELATIONSHIP

RULE 1.0: TERMINOLOGY

(a) "Belief" or "believes" denotes that the person
involved actually supposed the fact in question to be true. A
person's belief may be inferred from circumstances.

n n

b) "Confirmed in writing," when used in reference to the
informed consent of a person, denotes informed consent that
is given in writing by the person or a writing that a lawyer

promptly transmits to the person confirming an oral informed
consent. See paragraph (e) for the definition of "informed

consent." If it is not feasible to obtain or transmit the writing
at the time the person gives informed consent, then the law-
yer must obtain or transmit it within a reasonable time there-
after.

(c) "Firm" or "law firm" denotes a lawyer or lawyers in a
private law firm partnership, professional corporation, sole
proprietorship or other association authorized to practice law;
or lawyers employed in a legal services organization or the
legal department of a corporation or other organization ane

(d) "Fraud" or "fraudulent" denotes conduct hawving that
has a purpose to deceive and is fraudulent under the substan-
tive or procedural law of the applicable jurisdiction, except
that it is not merely-neghgent necessary that anyone has suf-
fered damages or relied on the misrepresentation or failure to
apprise-another-of relevantinformation inform.

(e) "Informed consent" denotes the agreement by a per-
son to a proposed course of conduct after the lawyer has com-
municated adequate information and explanation about the
material risks of and reasonably available alternatives to the
proposed course of conduct.

(f) "Knowingly," "known," or "knows" denotes actual
knowledge of the fact in question. A person's knowledge
may be inferred from circumstances.

(g) "Partner" denotes a member of a partnership, and a
shareholder in a law firm organized as a professional corpo-
ration, or a member of an association authorized to practice
law.

(h) "Reasonable" or "reasonably" when used in relation
to conduct by a lawyer denotes the conduct of a reasonably
prudent and competent lawyer.

[51]
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(i) "Reasonable belief" or "reasonably believes" when
used in reference to a lawyer denotes that the lawyer believes
the matter in question and that the circumstances are such that
the belief is reasonable.

(j) "Reasonably should know" when used in reference to
a lawyer denotes that a lawyer of reasonable prudence and
competence would ascertain the matter in question.

n " " n

(k) "Screened" denotes the isolation of a lawyer from
any participation in a matter through the timely imposition of
procedures within a firm that are reasonably adequate under
the circumstances to protect information that the isolated
lawyer is obligated to protect under these Rules or other law.

(1) "Substantial" when used in reference to degree or
extent denotes a material matter of clear and weighty impor-
tance.

(m) "Tribunal" denotes a court, an arbitrator in a binding

arbitration proceeding or a legislative body, administrative
agency or other body acting in an adjudicative capacity. A

legislative body. administrative agency or other body acts in
an adjudicative capacity when a neutral official, after the pre-
sentation of evidence or legal argument by a party or parties,
will render a binding legal judgment directly affecting a
party's interests in a particular matter.

(n) "Writing" or "written" denotes a tangible or elec-

tronic record of a communication or representation, including
handwriting, typewriting, printing, photostating, photogra-

phy, audio or videorecording and e-mail. A "signed" writing
includes an electronic sound, symbol or process attached to
or logically associated with a writing and executed or
adopted by a person with the intent to sign the writing.

Comment

Confirmed in Writing

[1] If it is not feasible to obtain or transmit a written con-

firmation at the time the client gives informed consent, then
the lawyer must obtain or transmit it within a reasonable time
thereafter. If a lawyer has obtained a client's informed con-
sent, the lawyer may act in reliance on that consent so long as

it is confirmed in writing within a reasonable time thereafter.
Adsesee See also Washington Comment [11].

Firm

[2] Whether two or more lawyers constitute a firm within

paragraph (c) can depend on the specific facts. For example,

two practitioners who share office space and occasionally
consult or assist each other ordinarily would not be regarded
as constituting a firm. However, if they present themselves to
the public in a way that suggests that they are a firm or con-
duct themselves as a firm, they should be regarded as a firm
for purposes of the Rules. The terms of any formal agree-

ment between associated lawyers are relevant in determining

whether they are a firm, as is the fact that they have mutual
access to information concerning the clients they serve. Fur-

thermore, it is relevant in doubtful cases to consider the
underlying purpose of the Rule that is involved. A group of
lawyers could be regarded as a firm for purposes of the Rule
that the same lawyer should not represent opposing parties in

litigation, while it might not be so regarded for purposes of

Miscellaneous
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the Rule that information acquired by one lawyer is attributed
to another.

[3] [Washington revision] With respect to the law

department of an organization, there is ordinarily no question
that the members of the department constitute a firm within

Washington State Register, Issue 06-17

legal matters generally and in making decisions of the type
involved, and whether the client or other person is indepen-

dently represented by other counsel in giving the consent.
Normally, such persons need less information and explana-
tion than others, and generally a client or other person who is

the meaning of the Rules of Professional Conduct. There can
be uncertainty, however, as to the identity of the client. For

independently represented by other counsel in giving the con-
sent should be assumed to have given informed consent.

example, it may not be clear whether the law department of a

corporation represents a subsidiary or an affiliated corpora-
tion, as well as the corporation by which the members of the

department are directly employed. A similar question can
arise concerning an unincorporated association and its local
affiliates.

[4] Similar questions can also arise with respect to law-
yers in legal aid and legal services organizations. Depending

upon the structure of the organization. the entire organization
or different components of it may constitute a firm or firms

for purposes of these Rules.

Adse-see See also Washington Comment [12].
Fraud

[5] When used in these Rules, the terms "fraud" or
"fraudulent" refer to conduct that is characterized as such
under the substantive or procedural law of the applicable
jurisdiction and has a purpose to deceive. This does not
include merely negligent misrepresentation or negligent fail-
ure to apprise another of relevant information. For purposes
of these Rules, it is not necessary that anyone has suffered
damages or relied on the misrepresentation or failure to
inform.

Also-see See also Washington Comment [13].

Informed Consent

[6] Many of the Rules of Professional Conduct require

[7] [Washington revision] Obtaining informed consent

will usually require an affirmative response by the client or
other person. In general, a lawyer may not assume consent
from a client's or other person's silence. Consent may be
inferred, however, from the conduct of a client or other per-
son who has reasonably adequate information about the mat-
ter. A number of Rules require that a person's consent be
confirmed in writing. See Rules 1.7(b) and 1.9(a). For a def-
inition of "writing" and "confirmed in writing," see para-
graphs (n) and (b)._Rule 1.8(a) requires that a client's consent
be obtained in a writing signed by the client. See also Rule
1.5 (¢)(1) (requiring that a contingent fee agreement be "in a
writing signed by the client"). For a definition of "signed."
see paragraph (n).

Adsesee See also Washington Comment [14].

Screened

8] [Washington revision] This definition applies to sit-
uations where screening of a personally disqualified lawyer is
permitted to remove imputation of a conflict of interest under
Rules 1.10,1.11,1.12, 1.18, or 6.5.

[9] The purpose of screening is to assure the affected par-
ties that confidential information known by the personally

disqualified lawyer remains protected. The personally dis-
qualified lawyer should acknowledge the obligation not to

communicate with any of the other lawyers in the firm with

the lawyer to obtain the informed consent of a client or other
person (e.g., a former client or, under certain circumstances,

respect to the matter. Similarly, other lawyers in the firm
who are working on the matter should be informed that the

a prospective client) before accepting or continuing represen-

screening is in place and that they may not communicate with

tation or pursuing a course of conduct. See, e.g., Rules
1.2(c), 1.6(a) and 1.7(b). The communication necessary to

the personally disqualified lawyer with respect to the matter.
Additional screening measures that are appropriate for the

obtain such consent will vary according to the Rule involved

particular matter will depend on the circumstances. To

and the circumstances giving rise to the need to obtain
informed consent. The lawyer must make reasonable efforts
to ensure that the client or other person possesses information
reasonably adequate to make an informed decision. Ordi-

implement, reinforce and remind all affected lawyers of the
presence of the screening, it may be appropriate for the firm

to undertake such procedures as a written undertaking by the
screened lawyer to avoid any communication with other firm

narily, this will require communication that includes a disclo-
sure of the facts and circumstances giving rise to the situa-

personnel and any contact with any firm files or other materi-
als relating to the matter, written notice and instructions to all

tion, any explanation reasonably necessary to inform the cli-

other firm personnel forbidding any communication with the

ent or other person of the material advantages and

screened lawyer relating to the matter, denial of access by the

disadvantages of the proposed course of conduct and a dis-

screened lawyer to firm files or other materials relating to the

cussion of the client's or other person's options and alterna-

matter and periodic reminders of the screen to the screened

tives. In some circumstances it may be appropriate for a law-

lawyer and all other firm personnel.

ver to advise a client or other person to seek the advice of
other counsel. A lawyer need not inform a client or other per-
son of facts or implications already known to the client or
other person; nevertheless, a lawyer who does not personally
inform the client or other person assumes the risk that the cli-
ent or other person is inadequately informed and the consent
isinvalid. In determining whether the information and expla-
nation provided are reasonably adequate, relevant factors
include whether the client or other person is experienced in

[10] In order to be effective, screening measures must be

implemented as soon as practical after a lawyer or law firm
knows or reasonably should know that there is a need for

screening.
Adsesee See also Washington Comment [15].

Additional Washington Comments (11 - 16)

Confirmed in Writing

Miscellaneous
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[11] Informed consent requires that the writing be artic-
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tion may involve, a skill that necessarily transcends any par-

ulated in a manner that can be easily understood by the client.
Firm

[12] Although the definition of "firm" or "law firm" in
Rule 1.0(¢) differs from the definition set forth in the Termi-
nology section of Washington's former Rules of Professional
Conduct, there is no intent to change the scope of the defini-

tion or to alter existing Washington law on the application of
the Rules of Professional Conduct to lawyers in a govern-

ment office.
Fraud

[13] Model Rule 1.0(d) was modified to clarify that the
terms "fraud" and "fraudulent" in the Rules of Professional

Conduct do not include an element of damage or reliance.

Informed Consent

[14] In order for the communication to the client to be

adequate it must be accomplished in a manner that can be
easily understood by the client.

Screened

[15] See Rules 1.10 and 6.5 for specific screening
requirements under the circumstances covered by those
Rules.

Other

[16] For the scope of the phrase "information relating to
the representation of a client," which is not defined in Rule
1.0, see Comment [19] to Rule 1.6.

RULE 1.1; COMPETENCE

A lawyer shall provide competent representation to a cli-
ent. Competent representation requires the legal knowledge,
skill, thoroughness and preparation reasonably necessary for
the representation.

Comment

Legal Knowledge and Skill
1] In determining whether a lawyer employs the requi-

site knowledge and skill in a particular matter, relevant fac-
tors include the relative complexity and specialized nature of
the matter, the lawyer's general experience, the lawyer's train-

ticular specialized knowledge. A lawyer can provide ade-
quate representation in a wholly novel field through neces-
sary study. Competent representation can also be provided
through the association of a lawyer of established compe-
tence in the field in question.

[3] In an emergency a lawyer may give advice or assis-
tance in a matter in which the lawyer does not have the skill
ordinarily required where referral to or consultation or asso-
ciation with another lawyer would be impractical. Even in an
emergency, however, assistance should be limited to that rea-
sonably necessary in the circumstances, for ill-considered
action under emergency conditions can jeopardize the client's
interest.

[4] A lawyer may accept representation where the requi-
site level of competence can be achieved by reasonable prep-
aration. This applies as well to a lawyer who is appointed as
counsel for an unrepresented person. See also Rule 6.2.

Thoroughness and Preparation

5] Competent handling of a particular matter includes

inquiry into and analysis of the factual and legal elements of
the problem, and use of methods and procedures meeting the
standards of competent practitioners. It also includes ade-
quate preparation. The required attention and preparation are
determined in part by what is at stake; major litigation and
complex transactions ordinarily require more extensive treat-
ment than matters of lesser complexity and consequence. An
agreement between the lawyer and the client regarding the
scope of the representation may limit the matters for which
the lawyer is responsible. See Rule 1.2(c).

Maintaining Competence

6] To maintain the requisite knowledge and skill, a law-
yer should keep abreast of changes in the law and its practice,
engage in continuing study and education and comply with
all continuing legal education requirements to which the law-
yer is subject.

RULE 1.2; SCOPE OF REPRESENTATION AND ALLOCATION OF
AUTHORITY BETWEEN CLIENT AND LAWYER

(a) A Subject to paragraphs (c) and (d), a lawyer shall
abide by a client's decisions concerning the objectives of rep-

resentation and, subjeet-to-seections{e)(d)and-(e);and as

required by Rule 1.4, shall consult with the client as to the

ing and experience in the field in question, the preparation
and study the lawyer is able to give the matter and whether it

means by which they are to be pursued. A lawyer may take
such action on behalf of the client as is impliedly authorized

is feasible to refer the matter to, or associate or consult with,

to carry out the representation. A lawyer shall abide by a cli-

a lawyer of established competence in the field in question.
In many instances, the required proficiency is that of a gen-
eral practitioner. Expertise in a particular field of law may be
required in some circumstances.

2] A lawyer need not necessarily have special training

or prior experience to handle legal problems of a type with
which the lawyer is unfamiliar. A newly admitted lawyer can
be as competent as a practitioner with long experience. Some
important legal skills, such as the analysis of precedent, the
evaluation of evidence and legal drafting, are required in all
legal problems. Perhaps the most fundamental legal skill

consists of determining what kind of legal problems a situa-

[7]

ent's decision whether to aceept-an-offer-of settlement-of set-

tle a matter. In a criminal case, the lawyer shall abide by the
client's decision, after consultation with the lawyer, as to a
plea to be entered, whether to waive jury trial and whether the
client will testify.

(b) A lawyer's representation of a client, including repre-
sentation by appointment, does not constitute an endorsement
of the client's political, economic, social or moral views or
activities.

(¢) A lawyer may limit the scope of the representation if
the limitation is reasonable under the circumstances and the
client eensents-aftereonsultation gives informed consent. A#n

Miscellaneous
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(d) A lawyer shall not counsel a client to engage, or
assist a client, in conduct that the lawyer knows is criminal or
fraudulent, but a lawyer may discuss the legal consequences
of any proposed course of conduct with a client and may
counsel or assist a client to make a good faith effort to deter-
mine the validity, scope, meaning or application of the law.

ey When-alawyerknows-that-a-chentexpeets-assistanee

Comment

Allocation of Authority between Client and Lawyer

[1] Paragraph (a) confers upon the client the ultimate

Washington State Register, Issue 06-17

Independence from Client's Views or Activities

[5] Legal representation should not be denied to people
who are unable to afford legal services, or whose cause is
controversial or the subject of popular disapproval. By the

same token, representing a client does not constitute approval
of the client's views or activities.

Agreements Limiting Scope of Representation

[6] The scope of services to be provided by a lawyer may
be limited by agreement with the client or by the terms under
which the lawyer's services are made available to the client.
When a lawyer has been retained by an insurer to represent an
insured, for example, the representation may be limited to
matters related to the insurance coverage. A limited repre-
sentation may be appropriate because the client has limited
objectives for the representation. In addition, the terms upon
which representation is undertaken may exclude specific

means that might otherwise be used to accomplish the client's
objectives. Such limitations may exclude actions that the cli-

authority to determine the purposes to be served by legal rep-
resentation, within the limits imposed by law and the lawyer's

ent thinks are too costly or that the lawyer regards as repug-
nant or imprudent.

professional obligations. The decisions specified in para-
graph (a), such as whether to settle a civil matter, must also be
made by the client. See Rule 1.4 (a)(1) for the lawyer's duty
to communicate with the client about such decisions. With

[71 Although this Rule affords the lawyer and client sub-
stantial latitude to limit the representation, the limitation

must be reasonable under the circumstances. If, for example,
a client's objective is limited to securing general information

respect to the means by which the client's objectives are to be

about the law the client needs in order to handle a common

pursued, the lawyer shall consult with the client as required

and typically uncomplicated legal problem, the lawyer and

by Rule 1.4 (a)(2) and may take such action as is impliedly

client may agree that the lawyer's services will be limited to a

authorized to carry out the representation.

[2] On occasion, however, a lawyer and a client may dis-
agree about the means to be used to accomplish the client's
objectives. Clients normally defer to the special knowledge
and skill of their lawyer with respect to the means to be used
to accomplish their objectives, particularly with respect to
technical, legal and tactical matters. Conversely, lawyers
usually defer to the client regarding such questions as the
expense to be incurred and concern for third persons who

might be adversely affected. Because of the varied nature of

the matters about which a lawyer and client might disagree
and because the actions in question may implicate the inter-

ests of a tribunal or other persons, this Rule does not pre-
scribe how such disagreements are to be resolved. Other law,
however, may be applicable and should be consulted by the
lawyer. The lawyer should also consult with the client and
seek a mutually acceptable resolution of the disagreement. If
such efforts are unavailing and the lawyer has a fundamental
disagreement with the client, the lawyer may withdraw from
the representation. See Rule 1.16 (b)(4). Conversely, the cli-
ent may resolve the disagreement by discharging the lawyer.
See Rule 1.16 (a)(3).

[3] At the outset of a representation, the client may
authorize the lawyer to take specific action on the client's
behalf without further consultation. Absent a material
change in circumstances and subject to Rule 1.4, a lawyer
may rely on such an advance authorization. The client may,
however, revoke such authority at any time.

[4] In a case in which the client appears to be suffering

brief telephone consultation. Such a limitation, however,
would not be reasonable if the time allotted was not sufficient
to vield advice upon which the client could rely. Although an
agreement for a limited representation does not exempt a
lawyer from the duty to provide competent representation,

the limitation is a factor to be considered when determining
the legal knowledge, skill, thoroughness and preparation rea-
sonably necessary for the representation. See Rule 1.1.

[8] All agreements concerning a lawyer's representation
of a client must accord with the Rules of Professional Con-
duct and other law. See, e.g.., Rules 1.1, 1.8 and 5.6.

Also-see See also Washington Comment [14].

Criminal, Fraudulent and Prohibited Transactions

[9] Paragraph (d) prohibits a lawyer from knowingly
counseling or assisting a client to commit a crime or fraud.
This prohibition, however, does not preclude the lawyer from
giving an honest opinion about the actual consequences that
appear likely to result from a client's conduct. Nor does the
fact that a client uses advice in a course of action that is crim-
inal or fraudulent of itself make a lawyer a party to the course

of action. There is a critical distinction between presenting
an analysis of legal aspects of questionable conduct and rec-

ommending the means by which a crime or fraud might be
committed with impunity.

[10] When the client's course of action has already begun
and is continuing, the lawyer's responsibility is especially
delicate. The lawyer is required to avoid assisting the client,
for example, by drafting or delivering documents that the

diminished capacity, the lawyer's duty to abide by the client's
decisions is to be guided by reference to Rule 1.14.

Miscellaneous

[8]

lawyer knows are fraudulent or by suggesting how the
wrongdoing might be concealed. A lawyer may not continue
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assisting a client in conduct that the lawyer originally sup-

posed was legally proper but then discovers is criminal or
fraudulent. The lawyer must, therefore, withdraw from the

representation of the client in the matter. See Rule 1.16(a).
In some cases, withdrawal alone might be insufficient. It
may be necessary for the lawyer to give notice of the fact of
withdrawal and to disaffirm any opinion, document, affirma-
tion or the like. See Rule 4.1.

[11] Where the client is a fiduciary, the lawyer may be

charged with special obligations in dealings with a benefi-

ciary.
[12] Paragraph (d) applies whether or not the defrauded

WSR 06-15-055

[2] A lawyer's work load must be controlled so that each
matter can be handled competently.

[3] Perhaps no professional shortcoming is more widely

resented than procrastination. A client's interests often can be
adversely affected by the passage of time or the change of
conditions; in extreme instances, as when a lawyer overlooks
a statute of limitations, the client's legal position may be
destroyed. Even when the client's interests are not affected in
substance, however, unreasonable delay can cause a client
needless anxiety and undermine confidence in the lawyer's
trustworthiness. A lawyer's duty to act with reasonable
promptness, however, does not preclude the lawyer from

party is a party to the transaction. Hence, a lawyer must not

agreeing to a reasonable request for a postponement that will

participate in a transaction to effectuate criminal or fraudu-
lent avoidance of tax liability. Paragraph (d) does not pre-

clude undertaking a criminal defense incident to a general
retainer for legal services to a lawful enterprise. The last
clause of paragraph (d) recognizes that determining the valid-
ity or interpretation of a statute or regulation may require a
course of action involving disobedience of the statute or reg-
ulation or of the interpretation placed upon it by governmen-
tal authorities.

[13] If a lawyer comes to know or reasonably should
know that a client expects assistance not permitted by the
Rules of Professional Conduct or other law or if the lawyer
intends to act contrary to the client's instructions, the lawyer
must consult with the client regarding the limitations on the
lawyer's conduct. See Rule 1.4 (a)(5).

Additional Washington Comment (14)

Agreements Limiting Scope of Representation

[14] An agreement limiting the scope of a representation
shall consider the applicability of Rule 4.2 to the representa-
tion. (The provisions of this Comment were taken from
former Washington RPC 1.2(c).) See also Comment [11] to
Rule 4.2 for specific considerations pertaining to contact with
an otherwise represented person to whom limited representa-
tion is being or has been provided.

RULE 1.3;: DILIGENCE

A lawyer shall act with reasonable diligence and prompt-
ness in representing a client.

Comment

[1] [Washington revision] A lawyer should pursue a
matter on behalf of a client despite opposition, obstruction or
personal inconvenience to the lawyer, and take whatever law-
ful and ethical measures are required to vindicate a client's
cause or endeavor. A lawyer must also act with commitment
and dedication to the interests of the client and with zeal dili-

gence in advocacy upon the client's behalf. A lawyer is not
bound, however, to press for every advantage that might be
realized for a client. For example, a lawyer may have author-

ity to exercise professional discretion in determining the
means by which a matter should be pursued. See Rule 1.2.

The lawyer's duty to act with reasonable diligence does not
require the use of offensive tactics or preclude the treating of
all persons involved in the legal process with courtesy and

respect.

[91

not prejudice the lawyer's client.

[4] Unless the relationship is terminated as provided in
Rule 1.16, a lawyer should carry through to conclusion all
matters undertaken for a client. If a lawyer's employment is
limited to a specific matter, the relationship terminates when
the matter has been resolved. If a lawyer has served a client
over a substantial period in a variety of matters, the client
sometimes may assume that the lawyer will continue to serve
on a continuing basis unless the lawyer gives notice of with-
drawal. Doubt about whether a client-lawyer relationship
still exists should be clarified by the lawyer, preferably in
writing, so that the client will not mistakenly suppose the

lawyer is looking after the client's affairs when the lawyer has
ceased to do so. For example, if a lawyer has handled a judi-

cial or administrative proceeding that produced a result
adverse to the client and the lawyer and the client have not

agreed that the lawyer will handle the matter on appeal, the
lawyer must consult with the client about the possibility of
appeal before relinquishing responsibility for the matter. See
Rule 1.4 (a)(2). Whether the lawyer is obligated to prosecute
the appeal for the client depends on the scope of the represen-
tation the lawyer has agreed to provide to the client. See Rule
1.2.

[5] [Reserved.] {Washingten—revision]—To—prevent
] el ] ; ] = 5

RULE 1.4; COMMUNICATION

(a) A lawyer shall:

(1) promptly inform the client of any decision or circum-
stance with respect to which the client's informed consent, as
defined in Rule 1.0(e), is required by these Rules:

(2) reasonably consult with the client about the means by
which the client's objectives are to be accomplished;

(3) keep & the client reasonably informed about the status
of a the matter; and

(4) promptly comply with reasonable requests for infor-
mation;_and

Miscellaneous
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(5) consult with the client about any relevant limitation
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lawyer should review all important provisions with the client

on the lawyer's conduct when the lawyer knows that the client

before proceeding to an agreement. In litigation a lawyer

expects assistance not permitted by the Rules of Professional

should explain the general strategy and prospects of success

Conduct or other law.

(b) A lawyer shall explain a matter to the extent reason-
ably necessary to permit the client to make informed deci-
sions regarding the representation.

Comment

[1] Reasonable communication between the lawyer and
the client is necessary for the client effectively to participate
in the representation.

Communicating with Client

[2] If these Rules require that a particular decision about
the representation be made by the client, paragraph (a)(1)
requires that the lawyer promptly consult with and secure the

client's consent prior to taking action unless prior discussions
with the client have resolved what action the client wants the

lawyer to take. For example, a lawyer who receives from
opposing counsel an offer of settlement in a civil controversy

or a proffered plea bargain in a criminal case must promptly
inform the client of its substance unless the client has previ-
ously indicated that the proposal will be acceptable or unac-
ceptable or has authorized the lawyer to accept or to reject the
offer. See Rule 1.2(a).

[3] Paragraph (a)(2) requires the lawyer to reasonably
consult with the client about the means to be used to accom-
plish the client's objectives. In some situations - depending
on both the importance of the action under consideration and

and ordinarily should consult the client on tactics that are
likely to result in significant expense or to injure or coerce

others. On the other hand, a lawyer ordinarily will not be
expected to describe trial or negotiation strategy in detail.

The guiding principle is that the lawyer should fulfill reason-
able client expectations for information consistent with the
duty to act in the client's best interests, and the client's overall
requirements as to the character of representation. In certain
circumstances, such as when a lawyer asks a client to consent
to a representation affected by a conflict of interest, the client
must give informed consent, as defined in Rule 1.0(e).

6] Ordinarily, the information to be provided is that
appropriate for a client who is a comprehending and respon-

sible adult. However, fully informing the client according to
this standard may be impracticable, for example, where the
client is a child or suffers from diminished capacity. See
Rule 1.14. When the client is an organization or group, it is
often impossible or inappropriate to inform every one of its

members about its legal affairs; ordinarily, the lawyer should
address communications to the appropriate officials of the

organization. See Rule 1.13. Where many routine matters
are involved, a system of limited or occasional reporting may
be arranged with the client.

Withholding Information

[7] In some circumstances, a lawyer may be justified in
delaying transmission of information when the client would

the feasibility of consulting with the client - this duty will

be likely to react imprudently to an immediate communica-

require consultation prior to taking action. In other circum-

stances, such as during a trial when an immediate decision
must be made, the exigency of the situation may require the

tion. Thus, a lawyer might withhold a psychiatric diagnosis

of a client when the examining psychiatrist indicates that dis-
closure would harm the client. A lawyer may not withhold

lawyer to act without prior consultation. In such cases the

information to serve the lawyer's own interest or convenience

lawyer must nonetheless act reasonably to inform the client

or the interests or convenience of another person. Rules or

of actions the lawyer has taken on the client's behalf. Addi-
tionally, paragraph (a)(3) requires that the lawyer keep the

court orders governing litigation may provide that informa-
tion supplied to a lawyer may not be disclosed to the client.

client reasonably informed about the status of the matter,

Rule 3.4(¢) directs compliance with such rules or orders.

such as significant developments affecting the timing or the
substance of the representation.

4] A lawyer's regular communication with clients will
minimize the occasions on which a client will need to request
information concerning the representation. When a client
makes a reasonable request for information, however, para-
graph (a)(4) requires prompt compliance with the request, or
if a prompt response is not feasible, that the lawyer, or a
member of the lawyer's staff, acknowledge receipt of the
request and advise the client when a response may be
expected. Client telephone calls should be promptly returned

or acknowledged.
Explaining Matters

[5] The client should have sufficient information to par-
ticipate intelligently in decisions concerning the objectives of
the representation and the means by which they are to be pur-
sued, to the extent the client is willing and able to do so. Ade-
quacy of communication depends in part on the kind of
advice or assistance that is involved. For example, when
there is time to explain a proposal made in a negotiation, the

Miscellaneous

RULE 1.5; FEES

(a) A lawyer'sfee shall bereasenable not make an agree-
ment for, charge, or collect an unreasonable fee or an unrea-
sonable amount for expenses. The factors to be considered in
determining the reasonableness of a fee include the follow-
ing:

(1) Fthe time and labor required, the novelty and diffi-
culty of the questions involved, and the skill requisite to per-

form the legal service properly and-the-terms-ofthefee-agree-
ment-between-thelawyerand-elient;

(2) Fthe likelihood, if apparent to the client, that the
acceptance of the particular employment will preclude other
employment by the lawyer;

(3) Fthe fee customarily charged in the locality for simi-
lar legal services;

(4) Fthe amount involved in-the-matter-en—-whichJegal
services-are-rendered and the results obtained;

(5) Fthe time limitations imposed by the client or by the
circumstances;
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(6) Fthe nature and length of the professional relation-
ship with the client;

(7) Fthe experience, reputation, and ability of the lawyer
or lawyers performing the services; and

(8) whether the fee is fixed or contingent; and

(9) the terms of the fee agreement between the lawyer
and the client, including Wwhether the fee agreement or con-
firming writing demonstrates that the client had received a
reasonable and fair disclosure of material elements of the fee
agreement and of the lawyer's billing practices.

(b) When-thelawyerhasnotregularly represented-the

client-or-if-the-fee-agreementissubstantially-different-than
thatpreviouslyused-by-theparties; The scope of the represen-
tation and the basis or rate of the fee erfaetorsinvelvedin
determining-the-charges and expenses for legal-serviees-and
thelawyer's-billing praetiees which the client will be respon-

sible shall be communicated to the client, preferably in writ-
ing, before or within a reasonable time after commencing the
representation, except when the lawyer will charge a regu-
larly represented client on the same basis or rate. Any
changes in the basis or rate of the fee or expenses shall also
be communicated to the client. Upon the request of the client
in any matter, the lawyer shall communicate to the client in
writing the basis or rate of the fee.

(c) A fee may be contingent on the outcome of the matter
for which the service is rendered, except in a matter in which
a contingent fee is prohibited by seetien paragraph (d) or

other law. If a fee is contingent on the outcome of a matter, a

lawyer shall comply with the following:
(1) A contingent fee agreement shall be in a writing and

signed by the client:

(2) A contingent fee agreement shall state the method by
which the fee is to be determined, including the percentage or
percentages that shall accrue to the lawyer in the event of set-
tlement, trial or appeal;; litigation and other expenses to be
deducted from the recovery;; and whether such expenses are
to be deducted before or after the contingent fee is calculated.
The agreement must clearly notify the client of any expenses
for which the client will be liable, whether or not the client is
the prevailing party:

(3) Upon conclusion of a contingent fee matter, the law-
yer shall provide the client with a written statement stating
the outcome of the matter and, if there is a recovery, showing
the remittance to the client and the method of its determina-
tion:; and

(24) A contingent fee consisting of a percentage of the
monetary amount recovered for a claimant, in which all or
part of the recovery is to be paid in the future, shall be paid
only

(i) by applying the percentage to the amounts recovered
as they are received by the client; or

(i1) by applying the percentage to the actual cost of the
settlement or award to the defendant.

(d) A lawyer shall not enter into an arrangement for,
charge, or collect:

(1) Aany fee in a domestic relations matter, the payment
or amount of which is contingent upon the securing of a dis-
solution or annulment of marriage or upon the amount of
maintenance or support, or property settlement in lieu thereof

; or
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(2) Aa contingent fee for representing a defendant in a
criminal case.

(e) A division of a fee between lawyers who are not in
the same firm may be made only if:

(1)(@) the division is in proportion to the services pro-
vided by each lawyer or each lawyer assumes joint responsi-
bility for the representation;

(ii) the client agrees to the arrangement, including the
share each lawyer will receive, and the agreement is con-
firmed in writing; and

(iii) the total fee is reasonable; or

(2) Fthe division is between the lawyer and a duly autho-
rized lawyer referral service of either the Washington State
Bar Association or of one of the county bar associations of
this state:or.

Comment

Reasonableness of Fee and Expenses

[1] Paragraph (a) requires that lawyers charge fees that
are reasonable under the circumstances. The factors speci-
fied in (1) through (9) are not exclusive. Nor will each factor
be relevant in each instance. Paragraph (a) also requires that
expenses for which the client will be charged must be reason-
able. A lawyer may seek reimbursement for the cost of ser-
vices performed in-house, such as copying, or for other
expenses incurred in-house, such as telephone charges, either
by charging a reasonable amount to which the client has
agreed in advance or by charging an amount that reasonably
reflects the cost incurred by the lawyer.

Adse-see See also Washington Comment [10] and [11].

Basis or Rate of Fee

[2] When the lawyer has regularly represented a client,
they ordinarily will have evolved an understanding concern-
ing the basis or rate of the fee and the expenses for which the
client will be responsible. In a new client-lawyer relation-
ship, however, an understanding as to fees and expenses must
be promptly established. Generally, it is desirable to furnish
the client with at least a simple memorandum or copy of the
lawyer's customary fee arrangements that states the general
nature of the legal services to be provided, the basis, rate or
total amount of the fee and whether and to what extent the cli-
ent will be responsible for any costs, expenses or disburse-
ments in the course of the representation. A written state-

ment concerning the terms of the engagement reduces the

3] [Washinstenrevision Reserved in part.] Contingent
fees, like any other fees, are subject to the reasonableness
standard of paragraph (a) of this Rule. In determining

whether a particular contingent fee is reasonable, or whether
it is reasonable to charge any form of contingent fee, a lawyer

must consider the factors that are relevant under the circum-

stances. Applicable faw-may-impose Himitations-on-contin-
2 Py

gent fEES.SHEh] a5 EE‘hﬁ?EEﬁ ]t'he EE*EEﬂ]ng a.lle ]alsl.e ;{

Miscellaneous



WSR 06-15-055

Washington State Register, Issue 06-17

a matter to a lawyer whom the referring lawyer reasonably

Terms of Payment

[4] A lawyer may require advance payment of a fee, but
is obliged to return any unearned portion. See Rule 1.16(d).
A lawyer may accept property in payment for services, such
as an ownership interest in an enterprise, providing this does
not involve acquisition of a proprietary interest in the cause
of action or subject matter of the litigation contrary to Rule
1.8 (). However, a fee paid in property instead of money
may be subject to the requirements of Rule 1.8(a) because
such fees often have the essential qualities of a business
transaction with the client.

[5] An agreement may not be made whose terms might
induce the lawyer improperly to curtail services for the client
or perform them in a way contrary to the client's interest. For
example, a lawyer should not enter into an agreement
whereby services are to be provided only up to a stated
amount when it is foreseeable that more extensive services
probably will be required. unless the situation is adequately
explained to the client. Otherwise, the client might have to
bargain for further assistance in the midst of a proceeding or
transaction. However, it is proper to define the extent of ser-
vices in light of the client's ability to pay. A lawyer should
not exploit a fee arrangement based primarily on hourly

charges by using wasteful procedures.
Prohibited Contingent Fees

[6] [Washington revision] Paragraph (d) prohibits a

lawyer from charging a contingent fee in a domestic relations
matter when payment is contingent upon the securing of a

dissolution or annulment of marriage or upon the amount of
maintenance or support or property settlement to be obtained.
This provision does not preclude a contract for a contingent
fee for legal representation in connection with the recovery of

post-judgment balances due under support, maintenance or

other financial orders because such contracts do not implicate
the same policy concerns.

Division of Fee
[7] A division of fee is a single billing to a client cover-

ing the fee of two or more lawyers who are not in the same
firm. A division of fee facilitates association of more than
one lawyer in a matter in which neither alone could serve the
client as well, and most often is used when the fee is contin-
gent and the division is between a referring lawyer and a trial
specialist. Paragraph (e) permits the lawyers to divide a fee
either on the basis of the proportion of services they render or
if each lawyer assumes responsibility for the representation
as a whole. In addition, the client must agree to the arrange-
ment, including the share that each lawyer is to receive, and

the agreement must be confirmed in writing. Contingent fee
agreements must be in a writing signed by the client and must

believes is competent to handle the matter. See Rule 1.1.

[8] Paragraph (e) does not prohibit or regulate division of
fees to be received in the future for work done when lawyers
were previously associated in a law firm.

Disputes over Fees

[9] If a procedure has been established for resolution of
fee disputes, such as an arbitration or mediation procedure
established by the bar, the lawyer must comply with the pro-
cedure when it is mandatory, and. even when it is voluntary,
the lawyer should conscientiously consider submitting to it.

Law may prescribe a procedure for determining a lawyer's
fee, for example, in representation of an executor or adminis-
trator, a class or a person entitled to a reasonable fee as part
of the measure of damages. The lawyer entitled to such a fee

and a lawyer representing another party concerned with the
fee should comply with the prescribed procedure.

Additional Washington Comments (10 - 11)

Reasonableness of Fee and Expenses

[10] Every fee agreed to, charged, or collected, including
a fee denominated as "nonrefundable" or "earned upon
receipt,” is subject to Rule 1.5(a) and may not be unreason-
able.

[11] Under paragraph (a)(9). one factor in determining

whether a fee is reasonable is whether the fee agreement or
confirming writing demonstrates that the client received a
reasonable and fair disclosure of material elements of the fee
agreement. Lawyers are encouraged to use written fee agree-
ments that fully and fairly disclose all material terms in a

manner easily understood by the client.

RULE 1.6;: CONFIDENTIALITY OF INFORMATION

(a) A lawyer shall not reveal eenfidences—or—seerets
information relating to the representation of a client unless
the client eensents-aftercensultation gives informed consent,
exeeptfor-disclosures-that-are the disclosure is impliedly
authorized in order to carry out the representation;-and-exeept
as-stated-in-seetiens or the disclosure is permitted by para-
graph (b) and-(e).

(b) A lawyer may—reveal-such—eonfidences—orseerets
infermationrelatingto-the representation-ofa-—elient to the
extent the lawyer reasonably believes necessary:

(1) shall reveal information relating to the representation
of a client to prevent reasonably certain death or substantial
bodily harm;

(+2) may reveal information relating to the representa-
tion of a client Fto prevent the client from committing a
crime; of

3 he-client§ ttineafraud-thet

hich the eliont has tsed o is-usine. the lawver's servieos:

otherwise comply with paragraph (c) of this Rule. Joint

may reveal information relating to the representation of a cli-

responsibility for the representation entails financial and eth-
ical responsibility for the representation as if the lawyers

were associated in a partnership. A lawyer should only refer

Miscellaneous

ent to prevent, mitigate or rectify substantial injury to the

financial interests or property of another that is reasonably
certain to result or has resulted from the client's commission
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of a crime or fraud in furtherance of which the client has used
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through compulsion of law. The confidentiality rule, for

the lawyer's services;
(4) may reveal information relating to the representation

example, applies not only to matters communicated in confi-
dence by the client but also to all information relating to the

of a client to secure legal advice about the lawyer's compli-

representation, whatever its source. A lawyer may not dis-

ance with these Rules;

(25) may reveal information relating to the representa-
tion of a client Fto establish a claim or defense on behalf of
the lawyer in a controversy between the lawyer and the client,
to establish a defense to a criminal charge or civil claim
against the lawyer based upon conduct in which the client
was involved, or to respond to allegations in any proceeding
concerning the lawyer's representation of the client; erparsu-
antto

(6) may reveal information relating to the representation
of a client to comply with a court order:; or

(¢7) may reveal information relating to the representa-
tion of a client Alawyermayreveal to the inform a tribunal
eonfidenees—orseerets—which-diselese about any client's
breach of fiduciary responsibility by when & the client whe is
serving as a court-appointed fiduciary such as a guardian,

personal representatlve or receiver;-or-other-eeurt-appeinted

Comment
Also-see See also Washington Comment [19].

[1] [Washington revision] This Rule governs the dis-
closure by a lawyer of information relating to the representa-
tion of a client durtre-thetawyersrepresentation-of-the-ch-
ent. Sce Rule 1.18 for the lawyer's duties with respect to
information provided to the lawyer by a prospective client,
Rule 1.9 (¢)(2) for the lawyer's duty not to reveal information
relating to the lawyer's prior representation of a former client
and Rules 1.8(b) and 1.9 (¢)(1) for the lawyer's duties with

close such information except as authorized or required by
the Rules of Professional Conduct or other law. See also
Scope.

[4] Paragraph (a) prohibits a lawyer from revealing
information relating to the representation of a client. This
prohibition also applies to disclosures by a lawyer that do not
in themselves reveal protected information but could reason-
ably lead to the discovery of such information by a third per-
son. A lawyer's use of a hypothetical to discuss issues relat-
ing to the representation is permissible so long as there is no
reasonable likelihood that the listener will be able to ascertain
the identity of the client or the situation involved.

Authorized Disclosure

[5] Except to the extent that the client's instructions or
special circumstances limit that authority, a lawyer is
impliedly authorized to make disclosures about a client when
appropriate in carrying out the representation. In some situa-
tions, for example, a lawyer may be impliedly authorized to

admit a fact that cannot properly be disputed or to make a dis-
closure that facilitates a satisfactory conclusion to a matter.

Lawyers in a firm may. in the course of the firm's practice,
disclose to each other information relating to a client of the
firm, unless the client has instructed that particular informa-
tion be confined to specified lawyers.

Disclosure Adverse to Client

[6] [Washington revision] Although the public interest

is usually best served by a strict rule requiring lawyers to pre-

respect to the use of such information to the disadvantage of
clients and former clients.

[2] A fundamental principle in the client-lawyer relation-
ship is that, in the absence of the client's informed consent,
the lawyer must not reveal information relating to the repre-
sentation. See Rule 1.0(e) for the definition of informed con-
sent. This contributes to the trust that is the hallmark of the

client-lawyer relationship. The client is thereby encouraged
to seek legal assistance and to communicate fully and frankly

with the lawyer even as to embarrassing or legally damaging
subject matter. The lawyer needs this information to repre-
sent the client effectively and, if necessary, to advise the cli-
ent to refrain from wrongful conduct. Almost without excep-
tion, clients come to lawyers in order to determine their rights
and what is. in the complex of laws and regulations, deemed
to be legal and correct. Based upon experience, lawyers
know that almost all clients follow the advice given, and the

law is upheld.
[3] The principle of client-lawyer confidentiality is given

effect by related bodies of law: the attorney-client privilege,

serve the confidentiality of information relating to the repre-
sentation of their clients, the confidentiality rule is subject to

limited exceptions. Paragraph (b)(1) recognizes the overrid-
ing value of life and physical integrity and permits requires
disclosure reasonably necessary to prevent reasonably certain
death or substantial bodily harm. Such harm is reasonably

certain to occur if it will be suffered imminently or if there is
a present and substantial threat that a person will suffer such

harm at a later date if the lawyer fails to take action necessary
to eliminate the threat. Thus, a lawyer who knows that a cli-
ent has accidentally discharged toxic waste into a town's
water supply may must reveal this information to the author-
ities if there is a present and substantial risk that a person who
drinks the water will contract a life-threatening or debilitating
disease and the lawyer's disclosure is necessary to eliminate
the threat or reduce the number of victims.

[7] IReserved. See-Washington Comments {20} & {21}
&221]

[8] [Reserved See-Washington-Comments {20} & {21}
&221.]

the work product doctrine and the rule of confidentiality
established in professional ethics. The attorney-client privi-

[9] A lawyer's confidentiality obligations do not pre-

clude a lawyer from securing confidential legal advice about

lege and work-product doctrine apply in judicial and other

the lawyer's personal responsibility to comply with these

proceedings in which a lawyer may be called as a witness or
otherwise required to produce evidence concerning a client.

Rules. In most situations, disclosing information to secure
such advice will be impliedly authorized for the lawyer to

The rule of client-lawyer confidentiality applies in situations

carry out the representation. Even when the disclosure is not

other than those where evidence is sought from the lawyer

impliedly authorized, paragraph (b)(4) permits such disclo-

Miscellaneous
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sure because of the importance of a lawyer's compliance with
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ent, the lawyer's own involvement in the transaction and fac-

the Rules of Professional Conduct.

[10] Where a legal claim or disciplinary charge alleges
complicity of the lawyer in a client's conduct or other miscon-
duct of the lawyer involving representation of the client, the
lawyer may respond to the extent the lawyer reasonably
believes necessary to establish a defense. The same is true
with respect to a claim involving the conduct or representa-
tion of a former client. Such a charge can arise in a civil,

criminal, disciplinary or other proceeding and can be based
on a wrong allegedly committed by the lawyer against the cli-
ent or on a wrong alleged by a third person, for example, a

person claiming to have been defrauded by the lawyer and
client acting together. The lawyer's right to respond arises

when an assertion of such complicity has been made. Para-
graph (b)(5) does not require the lawyer to await the com-
mencement of an action or proceeding that charges such com-
plicity, so that the defense may be established by responding
directly to a third party who has made such an assertion. The
right to defend also applies, of course, where a proceeding
has been commenced.

[11] A lawyer entitled to a fee is permitted by paragraph

tors that may extenuate the conduct in question. A lawyer's
decision not to disclose as permitted by paragraph (b) does
not violate this Rule. Disclosure may be required, however,
by other Rules. Some Rules require disclosure only if such
disclosure would be permitted by paragraph (b). See Rules
1.2(d). 3.3, 4.1(b), and 8.1. Rule 33 entheotherhand;
whether-sueh-diselosure-is-permitted-by-this Rule: See also
Rule 1.13(¢), which permits disclosure in some circum-
stances whether or not Rule 1.6 permits the disclosure.

Adse-see See also Washington Comment [23].

Acting Competently to Preserve Confidentiality

[16] A lawyer must act competently to safeguard infor-
mation relating to the representation of a client against inad-
vertent or unauthorized disclosure by the lawyer or other per-
sons who are participating in the representation of the client
or who are subject to the lawyer's supervision. See Rules 1.1,
5.1 and 5.3.

17] When transmitting a communication that includes

information relating to the representation of a client, the law-

(b)(5) to prove the services rendered in an action to collect it.

yer must take reasonable precautions to prevent the informa-

This aspect of the Rule expresses the principle that the bene-
ficiary of a fiduciary relationship may not exploit it to the det-

tion from coming into the hands of unintended recipients.
This duty, however, does not require that the lawyer use spe-

riment of the fiduciary.

12] [Reserved.]

13] [Washington revision] A lawyer may be ordered to
reveal information relating to the representation of a client by
a court. Absent informed consent of the client to do other-
wise, the lawyer should assert on behalf of the client all non-

frivolous claims that the information sought is protected
against disclosure by the attorney-client privilege or other

applicable law. In the event of an adverse ruling, the lawyer
must consult with the client about the possibility of appeal to

the extent required by Rule 1.4. Unless review is sought,
however, paragraph (b)(6) permits the lawyer to comply with
the court's order.

Adso-see See also Washington Comment [24].

[14] Paragraph (b) permits disclosure only to the extent
the lawyer reasonably believes the disclosure is necessary to
accomplish one of the purposes specified. Where practica-
ble, the lawyer should first seek to persuade the client to take
suitable action to obviate the need for disclosure. In any case,
a disclosure adverse to the client's interest should be no
greater than the lawyer reasonably believes necessary to

cial security measures if the method of communication
affords a reasonable expectation of privacy. Special circum-
stances, however, may warrant special precautions. Factors
to be considered in determining the reasonableness of the
lawyer's expectation of confidentiality include the sensitivity
of the information and the extent to which the privacy of the
communication is protected by law or by a confidentiality
agreement. A client may require the lawyer to implement
special security measures not required by this Rule or may

give informed consent to the use of a means of communica-
tion that would otherwise be prohibited by this Rule.

Former Client

18] The duty of confidentiality continues after the cli-
ent-lawyer relationship has terminated. See Rule 1.9 (c)(2).

See Rule 1.9 (¢)(1) for the prohibition against using such
information to the disadvantage of the former client.

Additional Washington Comments (19 - 25 26)

[19] The phrase "information relating to the representa-
tion" should be interpreted broadly. The "information" pro-

accomplish the purpose. If the disclosure will be made in

tected by this Rule includes, but is not necessarily limited to,

connection with a judicial proceeding, the disclosure should
be made in a manner that limits access to the information to

the tribunal or other persons having a need to know it and

confidences and secrets. "Confidence" refers to information
protected by the attorney client privilege under applicable
law, and "secret" refers to other information gained in the

appropriate protective orders or other arrangements should be
sought by the lawyer to the fullest extent practicable.

does Paragraphs (b)(2) through (b)(7) permit but do not
require the disclosure of information relating to a client's rep-
resentation to accomplish the purposes specified in (b1
through-(b}#) those paragraphs. In exercising the discretion
conferred by thisRule those paragraphs, the lawyer may con-

professional relationship that the client has requested be held
inviolate or the disclosure of which would be embarrassing or

would be likely to be detrimental to the client.

Disclosure Adverse to Client

20] Washington's Rule 1.6 (b)(2), which authorizes dis-

closure to prevent a client from committing a crime, is signif-
icantly broader than the corresponding exception in the

sider such factors as the nature of the lawyer's relationship

Model Rule. While the Model Rule permits a lawyer to

with the client and with those who might be injured by the cli-

Miscellaneous
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the client from "committing a crime ... that is reasonably cer-
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related to the representation to comply with "other law."

tain to result in substantial injury to the financial interests or
property of another and in furtherance of which the client has

Washington's omission of this phrase arises from a concern
that it would authorize the lawyer to decide whether a disclo-

used the lawyer's services," Washington's Rule permits the
lawyer to reveal such information to prevent the commission
of any crime.

sure is required by "other law," even though the right to con-

fidentiality and the right to waive confidentiality belong to

the client. The decision to waive confidentiality should only
be made by a fully informed client after consultation with the

client's lawyer or by a court of competent jurisdiction. Lim-
iting the exception to compliance with a court order protects

the client's interest in maintaining confidentiality while insur-

ing that any determination about the legal necessity of reveal-
ing confidential information will be made by a court. It is the

need for a judicial resolution of such issues that necessitates
the omission of "other law" from this Rule.

Withdrawal

[25] After withdrawal the lawyer is required to refrain
from disclosing the client's confidences, except as otherwise

permitted by Rules 1.6 or 1.9. A lawyer is not prohibited

from giving notice of the fact of withdrawal by this Rule,

Rule 1.8(b). or Rule 1.9(¢c). If the lawyer's services will be

used by the client in furthering a course of criminal or fraud-
ulent conduct, the lawyer must withdraw. See Rule 1.16

(a)(1). Upon withdrawal from the representation in such cir-

cumstances, the lawyer may also disaffirm or withdraw any
opinion, document, affirmation, or the like. Ifthe client is an

organization, the lawyer may be in doubt about whether con-
templated conduct will actually be carried out by the organi-

zation. When a lawyer requires guidance about compliance

with this Rule in connection with an organizational client, the
lawyer may proceed under the provisions of Rule 1.13(b).

Other

[26] This Rule does not relieve a lawyer of his or her

obligations under Rule 5.4(b) of the Rules for Enforcement of

Lawyer Conduct.

[Reserved.]

[23] The exceptions to the general rule prohibiting unau-
thorized disclosure of information relating to the representa-
tion "should not be carelessly invoked." In re Boelter, 139
Wn.2d 81, 91, 985 P.2d 328 (1999). A lawyer must make
every effort practicable to avoid unnecessary disclosure of
information relating to a representation, to limit disclosure to
those having the need to know it, and to obtain protective

orders or make other arrangements minimizing the risk of
avoidable disclosure.

[24] Washington has not adopted that portion of Model

Rule 1.6 (b)(6) permitting a lawyer to reveal information

RULE 1.7; CONFLICT OF INTERESTs-GENERALRUEE: CUR-
RENT CLIENTS

(a) A Except as provided in paragraph (b), a lawyer shall
not represent a client if the representation ef-that involves a
concurrent conflict of interest. A concurrent conflict of inter-
est exists if:

(1) the representation of one client will be directly
adverse to another client;-unless:; or

. . A tent:
inotac Eiss.lj affect the f.shltts.ﬁ.s}ﬂf ithrthe Ethsf. client
ﬁ]Elai'] el AL E gg” . horizat

from-the-otherelent to-make sucha-diselosure):

(b2) Alawyershallnetrepresenta-elientiftherepresen-
tation-ofthatelient there is a significant risk that the represen-
tation of one or more clients may will be materially limited
by the lawyer's responsibilities to another client, a former cli-
ent or te a third person; or by a personal interest of the law-
yer's-ewn-interests;unless:,

) The blvbeli " .
wilnet-be-adversely-affeeted;and

; ”EQ’}. H;E EhE"FTﬁSE" S .m] ::H mgﬁ E]f] e Eﬁ“lli FoRane
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(b) Notwithstanding the existence of a concurrent con-

flict of interest under paragraph (a), a lawyer may represent a
client if:

(1) the lawyer reasonably believes that the lawyer will be
able to provide competent and diligent representation to each
affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a
claim by one client against another client represented by the
lawyer in the same litigation or other proceeding before a tri-
bunal; and

(4) each affected client gives informed consent, con-
firmed in writing (following authorization from the other cli-
ent to make any required disclosures).

Comment

General Principles

[1] Loyalty and independent judgment are essential ele-
ments in the lawyer's relationship to a client. Concurrent
conflicts of interest can arise from the lawyer's responsibili-

Washington State Register, Issue 06-17

declined, unless the lawyer obtains the informed consent of
each client under the conditions of paragraph (b). To deter-
mine whether a conflict of interest exists, a lawyer should
adopt reasonable procedures, appropriate for the size and
type of firm and practice, to determine in both litigation and
non-litigation matters the persons and issues involved. See
also Comment to Rule 5.1. Ignorance caused by a failure to
institute such procedures will not excuse a lawyer's violation
of this Rule. As to whether a client-lawyer relationship exists
or. having once been established. is continuing, see Comment
to Rule 1.3 and Scope.

[4] If a conflict arises after representation has been
undertaken, the lawyer ordinarily must withdraw from the
representation, unless the lawyer has obtained the informed
consent of the client under the conditions of paragraph (b).
See Rule 1.16. Where more than one client is involved,
whether the lawyer may continue to represent any of the cli-
ents is determined both by the lawyer's ability to comply with
duties owed to the former client and by the lawyer's ability to
represent adequately the remaining client or clients, given the
lawyer's duties to the former client. See Rule 1.9. See also
Comments [5] and [29].

[5] Unforeseeable developments, such as changes in cor-
porate and other organizational affiliations or the addition or

realignment of parties in litigation, might create conflicts in
the midst of a representation, as when a company sued by the

lawyer on behalf of one client is bought by another client rep-
resented by the lawyer in an unrelated matter. Depending on
the circumstances, the lawyer may have the option to with-
draw from one of the representations in order to avoid the
conflict. The lawyer must seek court approval where neces-
sary and take steps to minimize harm to the clients. See Rule
1.16. The lawyer must continue to protect the confidences of
the client from whose representation the lawyer has with-
drawn. See Rule 1.9(c).

Adsesee See Also Washington Comment [36].

Identifving Conflicts of Interest: Directly Adverse

[6] Loyalty to a current client prohibits undertaking rep-

resentation directly adverse to that client without that client's

ties to another client, a former client or a third person or from

informed consent. Thus, absent consent, a lawyer may not

the lawyer's own interests. For specific Rules regarding cer-
tain concurrent conflicts of interest, see Rule 1.8. For former

act as an advocate in one matter against a person the lawyer
represents in some other matter, even when the matters are

client conflicts of interest, see Rule 1.9. For conflicts of

wholly unrelated. The client as to whom the representation is

interest involving prospective clients, see Rule 1.18. For def-

directly adverse is likely to feel betrayed, and the resulting

initions of "informed consent" and "confirmed in writing,"

damage to the client-lawyer relationship is likely to impair

see Rule 1.0 (e) and (b).
[2] Resolution of a conflict of interest problem under this

the lawyer's ability to represent the client effectively. In
addition, the client on whose behalf the adverse representa-

Rule requires the lawyer to: 1) clearly identify the client or

tion is undertaken reasonably may fear that the lawyer will

clients; 2) determine whether a conflict of interest exists; 3)

pursue that client's case less effectively out of deference to

decide whether the representation may be undertaken despite

the other client, i.e., that the representation may be materially

the existence of a conflict, i.e., whether the conflict is con-
sentable; and 4) if so, consult with the clients affected under

paragraph (a) and obtain their informed consent, confirmed in

writing. The clients affected under paragraph (a) include

limited by the lawyer's interest in retaining the current client.
Similarly, a directly adverse conflict may arise when a lawyer

is required to cross-examine a client who appears as a witness
in a lawsuit involving another client, as when the testimony

both of the clients referred to in paragraph (a)(1) and the one
or more clients whose representation might be materially lim-
ited under paragraph (a)(2).

[3] A conflict of interest may exist before representation

will be damaging to the client who is represented in the law-
suit. On the other hand, simultaneous representation in unre-

lated matters of clients whose interests are only economically
adverse, such as representation of competing economic enter-

is undertaken, in which event the representation must be

Miscellaneous
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conflict of interest and thus may not require consent of the

respective clients.

[7] Directly adverse conflicts can also arise in transac-
tional matters. For example, if a lawyer is asked to represent
the seller of a business in negotiations with a buyer repre-
sented by the lawyer, not in the same transaction but in
another, unrelated matter, the lawyer could not undertake the

WSR 06-15-055

the lawyers have some other close familial relationship or if
the lawyers are in a personal intimate relationship with one
another, there may be a significant risk that client confi-
dences will be revealed and that the lawyer's family or other
familial or intimate relationship will interfere with both loy-
alty and independent professional judgment. See Rule 1.8(1).

As a result, each client is entitled to know of the existence

representation without the informed consent of each client.

Identifving Conflicts of Interest. Material Limitation

[8] Even where there is no direct adverseness. a conflict
of interest exists if there is a significant risk that a lawyer's
ability to consider, recommend or carry out an appropriate
course of action for the client will be materially limited as a
result of the lawyer's other responsibilities or interests. For
example, a lawyer asked to represent several individuals
seeking to form a joint venture is likely to be materially lim-
ited in the lawyer's ability to recommend or advocate all pos-
sible positions that each might take because of the lawyer's
duty of'lovalty to the others. The conflict in effect forecloses
alternatives that would otherwise be available to the client.
The mere possibility of subsequent harm does not itself
require disclosure and consent. The critical questions are the
likelihood that a difference in interests will eventuate and, if
it does, whether it will materially interfere with the lawyer's

and implications of the relationship between the lawyers
before the lawyer agrees to undertake the representation.
Thus, a lawyer so related to another lawyer ordinarily may
not represent a client in a matter where that lawyer is repre-
senting another party, unless each client gives informed con-

sent. The disqualification arising from such relationships is

personal and ordinarily is not imputed to members of firms
with whom the lawyers are associated. See Rules 1.8(k) and

1.10.

[12]Ad ‘s prohibited & o Lrel

ww} : :  the ok ] Iationshin_ See Rl
+8(1- [Reserved.]

Interest of Person Paying for a Lawyer's Service

[13] A lawyer may be paid from a source other than the

client, including a co-client, if the client is informed of that
fact and consents and the arrangement does not compromise

independent professional judgment in considering alterna-

the lawyer's duty of loyalty or independent judgment to the

tives or foreclose courses of action that reasonably should be

client. See Rule 1.8(f). If acceptance of the payment from

pursued on behalf of the client.
Aldso-see See also Washington Comment [37].

Lawyer's Responsibilities to Former Clients and Other Third
Persons

[9] In addition to conflicts with other current clients, a
lawyer's duties of loyalty and independence may be materi-
ally limited by responsibilities to former clients under Rule
1.9 or by the lawyer's responsibilities to other persons, such
as fiduciary duties arising from a lawyer's service as a trustee,
executor or corporate director.

Personal Interest Conflicts

[10] The lawyer's own interests should not be permitted
to have an adverse effect on representation of a client. For

example, if the probity of a lawyer's own conduct in a trans-
action is in serious question, it may be difficult or impossible

for the lawyer to give a client detached advice. Similarly,
when a lawyer has discussions concerning possible employ-
ment with an opponent of the lawyer's client, or with a law
firm representing the opponent, such discussions could mate-
rially limit the lawyer's representation of the client. In addi-
tion, a lawyer may not allow related business interests to

any other source presents a significant risk that the lawyer's
representation of the client will be materially limited by the

lawyer's own interest in accommodating the person paying
the lawyer's fee or by the lawyer's responsibilities to a payer
who is also a co-client, then the lawyer must comply with the
requirements of paragraph (b) before accepting the represen-
tation, including determining whether the conflict is consent-
able and, if so, that the client has adequate information about
the material risks of the representation.

Prohibited Representations

[14] Ordinarily, clients may consent to representation

notwithstanding a conflict. However, as indicated in para-
graph (b), some conflicts are nonconsentable, meaning that
the lawyer involved cannot properly ask for such agreement
or provide representation on the basis of the client's consent.
When the lawyer is representing more than one client, the
question of consentability must be resolved as to each client.

[15] Consentability is typically determined by consider-
ing whether the interests of the clients will be adequately pro-
tected if the clients are permitted to give their informed con-
sent to representation burdened by a conflict of interest.
Thus, under paragraph (b)(1), representation is prohibited if

affect representation, for example, by referring clients to an
enterprise in which the lawyer has an undisclosed financial

interest. See Rule 1.8 for specific Rules pertaining to a num-
ber of personal interest conflicts, including business transac-

in the circumstances the lawyer cannot reasonably conclude
that the lawyer will be able to provide competent and diligent

representation.
See Rule 1.1 (Competence) and Rule 1.3 (Diligence).

tions with clients. See also Rule 1.10 (personal interest con-

flicts under Rule 1.7 ordinarily are not imputed to other law-
yers in a law firm).

[11] [Washington revision] When lawyers representing

different clients in the same matter or in substantially related

[16] [Washington revision] Paragraph (b)(2) describes

conflicts that are nonconsentable because the representation
is prohibited by applicable law. For example, in some states
substantive law provides that the same lawyer may not repre-
sent more than one defendant in a capital case, even with the

matters are related as parent, child, sibling, or spouse, or if

consent of the clients. and under federal criminal statutes cer-
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tain representations by a former government lawyer are pro-
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risks and advantages, if any, of representation burdened with

hibited. despite the informed consent of the former client. In

a conflict of interest, as well as reasonably available alterna-

addition, decisional law in some states other than Washington
limits the ability of a governmental client, such as a munici-
pality, to consent to a conflict of interest. See Washington
Comment [38].

[17] Paragraph (b)(3) describes conflicts that are non-
consentable because of the institutional interest in vigorous

tives, and to afford the client a reasonable opportunity to con-
sider the risks and alternatives and to raise questions and con-
cerns. Rather, the writing is required in order to impress
upon clients the seriousness of the decision the client is being

asked to make and to avoid disputes or ambiguities that might
later occur in the absence of a writing.

development of each client's position when the clients are

aligned directly against each other in the same litigation or
other proceeding before a tribunal. Whether clients are
aligned directly against each other within the meaning of this

paragraph requires examination of the context of the proceed-
ing. Although this paragraph does not preclude a lawyer's

multiple representation of adverse parties to a mediation
(because mediation is not a proceeding before a "tribunal"
under Rule 1.0(m)), such representation may be precluded by

paragraph (b)(1).
Adse-see See also Washington Comment [38].

Informed Consent

[18] Informed consent requires that each affected client
be aware of the relevant circumstances and of the material
and reasonably foreseeable ways that the conflict could have
adverse effects on the interests of that client. See Rule 1.0(e)
(informed consent). The information required depends on the
nature of the conflict and the nature of the risks involved.
When representation of multiple clients in a single matter is
undertaken, the information must include the implications of
the common representation, including possible effects on
lovalty. confidentiality and the attorney-client privilege and
the advantages and risks involved. See Comments [30] and
[31] (effect of common representation on confidentiality).

[19] Under some circumstances it may be impossible to
make the disclosure necessary to obtain consent. For exam-
ple, when the lawyer represents different clients in related
matters and one of the clients refuses to consent to the disclo-

Revoking Consent

[21] A client who has given consent to a conflict may
revoke the consent and, like any other client, may terminate
the lawyer's representation at any time. Whether revoking
consent to the client's own representation precludes the law-

yer from continuing to represent other clients depends on the
circumstances, including the nature of the conflict, whether

the client revoked consent because of a material change in
circumstances, the reasonable expectations of the other client
and whether material detriment to the other clients or the law-

yer would result.

Consent to Future Conflict

[22] Whether-alawyer-may properly requesta—client-to
. T ! el soin the f s subi !

sure necessary to permit the other client to make an informed
decision, the lawyer cannot properly ask the latter to consent.

In some cases the alternative to common representation can

be that each party may have to obtain separate representation

with the possibility of incurring additional costs. These

costs, along with the benefits of securing separate representa-

tion, are factors that may be considered by the affected client

in determining whether common representation is in the cli-
ent's interests.

Adsesee See also Washington Comment [39].

Consent Confirmed in Writing

[20] Paragraph (b) requires the lawyer to obtain the

informed consent of the client, confirmed in writing. Such a
writing may consist of a document executed by the client or

[Reserved.]

Conflicts in Litigation

[23] Paragraph (b)(3) prohibits representation of oppos-
ing parties in the same litigation, regardless of the clients'

one that the lawyer promptly records and transmits to the cli-
ent following an oral consent. See Rule 1.0(b). See also Rule

consent. On the other hand. simultaneous representation of
parties whose interests in litigation may conflict, such as

1.0(n) (writing includes electronic transmission). If it is not
feasible to obtain or transmit the writing at the time the client

coplaintiffs or codefendants, is governed by paragraph (a)(2).

A conflict may exist by reason of substantial discrepancy in

gives informed consent, then the lawyer must obtain or trans-

the parties' testimony, incompatibility in positions in relation

mit it within a reasonable time thereafter. See Rule 1.0(b).

to an opposing party or the fact that there are substantially

The requirement of a writing does not supplant the need in
most cases for the lawyer to talk with the client, to explain the
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as civil. The potential for conflict of interest in representing
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of interest rules, the lawyer should make clear the lawyer's

multiple defendants in a criminal case is so grave that ordi-
narily a lawyer should decline to represent more than one

codefendant. On the other hand, common representation of

persons having similar interests in civil litigation is proper if
the requirements of paragraph (b) are met.

24] Ordinarily a lawyer may take inconsistent legal

positions in different tribunals at different times on behalf of
different clients. The mere fact that advocating a legal posi-

tion on behalf of one client might create precedent adverse to
the interests of a client represented by the lawyer in an unre-
lated matter does not create a conflict of interest. A conflict
of interest exists, however, if there is a significant risk that a
lawyer's action on behalf of one client will materially limit
the lawyer's effectiveness in representing another client in a

different case; for example, when a decision favoring one cli-
ent will create a precedent likely to seriously weaken the

position taken on behalf of the other client. Factors relevant

in determining whether the clients need to be advised of the
risk include: where the cases are pending, whether the issue
is substantive or procedural, the temporal relationship

between the matters, the significance of the issue to the
immediate and long-term interests of the clients involved and
the clients' reasonable expectations in retaining the lawyer. If

there is significant risk of material limitation, then absent
informed consent of the affected clients, the lawyer must

refuse one of the representations or withdraw from one or
both matters.

[25] When a lawyer represents or seeks to represent a
class of plaintiffs or defendants in a class-action lawsuit,
unnamed members of the class are ordinarily not considered
to be clients of the lawyer for purposes of applying paragraph
(a)(1) of this Rule. Thus, the lawyer does not typically need

to get the consent of such a person before representing a cli-
ent suing the person in an unrelated matter. Similarly, a law-
yer seeking to represent an opponent in a class action does

not typically need the consent of an unnamed member of the
class whom the lawyer represents in an unrelated matter.

Nonlitigation Conflicts

[26] Conflicts of interest under paragraphs (a)(1) and
(a)(2) arise in contexts other than litigation. For a discussion
of directly adverse conflicts in transactional matters. see
Comment [7]. Relevant factors in determining whether there
is significant potential for material limitation include the
duration and intimacy of the lawyer's relationship with the
client or clients involved, the functions being performed by
the lawyer, the likelihood that disagreements will arise and
the likely prejudice to the client from the conflict. The ques-
tion is often one of proximity and degree. See Comment [8].

[27] For example, conflict questions may arise in estate

planning and estate administration. A lawyer may be called
upon to prepare wills for several family members, such as

relationship to the parties involved.

[28] Whether a conflict is consentable depends on the
circumstances. For example, a lawyer may not represent
multiple parties to a negotiation whose interests are funda-
mentally antagonistic to each other, but common representa-
tion is permissible where the clients are generally aligned in
interest even though there is some difference in interest
among them. Thus, a lawyer may seek to establish or adjust
a relationship between clients on an amicable and mutually
advantageous basis; for example, in helping to organize a
business in which two or more clients are entrepreneurs,
working out the financial reorganization of an enterprise in

which two or more clients have an interest or arranging a
property distribution in settlement of an estate. The lawyer

seeks to resolve potentially adverse interests by developing
the parties' mutual interests. Otherwise, each party might
have to obtain separate representation, with the possibility of
incurring additional cost, complication or even litigation.
Given these and other relevant factors, the clients may prefer
that the lawyer act for all of them.

Also-see See also Washington Comment [40].

Special Considerations in Common Representation

[29] In considering whether to represent multiple clients
in the same matter, a lawyer should be mindful that if the
common representation fails because the potentially adverse
interests cannot be reconciled, the result can be additional
cost, embarrassment and recrimination. Ordinarily, the law-
yer will be forced to withdraw from representing all of the
clients if the common representation fails. In some situa-
tions, the risk of failure is so great that multiple representa-

tion is plainly impossible. For example, a lawyer cannot
undertake common representation of clients where conten-

tious litigation or negotiations between them are imminent or
contemplated. Moreover, because the lawyer is required to
be impartial between commonly represented clients, repre-
sentation of multiple clients is improper when it is unlikely

that impartiality can be maintained. Generally, if the rela-
tionship between the parties has already assumed antago-

nism, the possibility that the clients' interests can be ade-
quately served by common representation is not very good.
Other relevant factors are whether the lawyer subsequently
will represent both parties on a continuing basis and whether

the situation involves creating or terminating a relationship
between the parties.

[30] A particularly important factor in determining the
appropriateness of common representation is the effect on
client-lawyer confidentiality and the attorney-client privi-
lege. With regard to the attorney-client privilege, the prevail-
ing rule is that, as between commonly represented clients, the
privilege does not attach. Hence, it must be assumed that if
litigation eventuates between the clients, the privilege will
not protect any such communications, and the clients should

husband and wife, and, depending upon the circumstances, a

conflict of interest may be present. In estate administration
the identity of the client may be unclear under the law of a

be so advised.
[31] As to the duty of confidentiality, continued common
representation will almost certainly be inadequate if one cli-

particular jurisdiction. Under one view, the client is the fidu-

ent asks the lawyer not to disclose to the other client informa-

ciary; under another view the client is the estate or trust,

tion relevant to the common representation. This is so

including its beneficiaries. In order to comply with conflict

because the lawyer has an equal duty of loyalty to each client,
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and each client has the right to be informed of anything bear-

ing on the representation that might affect that client's inter-
ests and the right to expect that the lawyer will use that infor-
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cease to act as the corporation's lawyer when conflicts of
interest arise. The lawyer should advise the other members
of the board that in some circumstances matters discussed at

mation to that client's benefit. See Rule 1.4. The lawyer

board meetings while the lawyer is present in the capacity of

should, at the outset of the common representation and as part
of the process of obtaining each client's informed consent,
advise each client that information will be shared and that the
lawyer will have to withdraw if one client decides that some

director might not be protected by the attorney-client privi-
lege and that conflict of interest considerations might require

the lawyer's recusal as a director or might require the lawyer
and the lawyer's firm to decline representation of the corpora-

matter material to the representation should be kept from the

tion in a matter.

other. In limited circumstances, it may be appropriate for the
lawyer to proceed with the representation when the clients
have agreed, after being properly informed, that the lawyer
will keep certain information confidential. For example, the
lawyer may reasonably conclude that failure to disclose one
client's trade secrets to another client will not adversely affect
representation involving a joint venture between the clients
and agree to keep that information confidential with the
informed consent of both clients.

[32] When seeking to establish or adjust a relationship

between clients, the lawyer should make clear that the law-
yer's role is not that of partisanship normally expected in
other circumstances and, thus, that the clients may be
required to assume greater responsibility for decisions than
when each client is separately represented. Any limitations
on the scope of the representation made necessary as a result
of the common representation should be fully explained to
the clients at the outset of the representation. See Rule 1.2(c¢).

[33] Subject to the above limitations, each client in the
common representation has the right to loyal and diligent rep-
resentation and the protection of Rule 1.9 concerning the
obligations to a former client. The client also has the right to
discharge the lawyer as stated in Rule 1.16.

Adsesee See also Washington Comment [41].

Organizational Clients

[34] A lawyer who represents a corporation or other

organization does not, by virtue of that representation, neces-
sarily represent any constituent or affiliated organization,
such as a parent or subsidiary. See Rule 1.13(a). Thus, the
lawyer for an organization is not barred from accepting rep-
resentation adverse to an affiliate in an unrelated matter,
unless the circumstances are such that the affiliate should
also be considered a client of the lawyer, there is an under-
standing between the lawyer and the organizational client
that the lawyer will avoid representation adverse to the cli-
ent's affiliates, or the lawyer's obligations to either the orga-
nizational client or the new client are likely to limit materially
the lawyer's representation of the other client.

[35] A lawyer for a corporation or other organization
who is also a member of its board of directors should deter-
mine whether the responsibilities of the two roles may con-
flict. The lawyer may be called on to advise the corporation
in matters involving actions of the directors. Consideration
should be given to the frequency with which such situations

may arise, the potential intensity of the conflict, the effect of
the lawyer's resignation from the board and the possibility of

the corporation's obtaining legal advice from another lawyer
in such situations. If there is material risk that the dual role
will compromise the lawyer's independence of professional
judgment, the lawyer should not serve as a director or should
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Additional Washington Comments (36 - 41)

General Principles

[36] Notwithstanding Comment [3], lawyers providing
short-term limited legal services to a client under the auspices

of a program sponsored by a nonprofit organization or court
are not normally required to systematically screen for con-

flicts of interest before undertaking a representation. See
Comment [1] to Rule 6.5. See Rule 1.2(c¢) for requirements
applicable to the provision of limited legal services.

Identifving Conflicts of Interest: Material Limitation

[37] Use of the term "significant risk" in paragraph (a)(2)
is not intended to be a substantive change or diminishment in
the standard required under former Washington RPC 1.7(b),

i.e., that "the representation of the client may be materially
limited by the lawyer's responsibilities to another client or to
a third person, or by the lawyer's own interests."

Prohibited Representations

[38] In Washington, a governmental client is not prohib-

ited from properly consenting to a representational conflict of
interest.

Informed Consent

[39] Paragraph (b)(4) of the Rule differs slightly from
the Model Rule in that it expressly requires authorization
from the other client before any required disclosure of infor-
mation relating to that client can be made. Authorization to
make a disclosure of information relating to the representa-
tion requires the client's informed consent. See Rule 1.6(a).

Nonlitigation Conflicts

[40] Under Washington case law, in estate administra-

tion matters the client is the personal representative of the
estate.

Special Considerations in Common Representation

[41] Various legal provisions, including constitutional,
statutory and common law, may define the duties of govern-
ment lawyers in representing public officers, employees, and
agencies and should be considered in evaluating the nature
and propriety of common representation.

RULE 1.8: CONFLICT OF INTEREST+PROHBIFED-FRANSAC-
HONS;: CURRENT CLIENTS: SPECIFIC RULES

(a) A lawyer Sshall not enter into a business transaction
with a client or knowingly acquire an ownership, possessory,
security or other pecuniary interest adverse to a client unless:
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(1) Fthe transaction and terms on which the lawyer
acquires the interest are fair and reasonable to the client and
are fully disclosed and transmitted in writing te-the-elient in a
manner whieh that can be reasonably understood by the cli-
ent;

(2) Fthe client is advised in writing of the desirability of
seeking and is given a reasonable opportunity to seek the
advice of independent legal counsel # on the transaction; and

(3) Fthe client eonsents-therete gives informed consent,
in a writing signed by the client, to the essential terms of the
transaction and the lawyer's role in the transaction, including
whether the lawyer is representing the client in the transac-
tion.

(b) A lawyer Sshall not use information relating to repre-
sentation of a client to the disadvantage of the client unless

WSR 06-15-055

(f) A lawyer Sshall not accept compensation for repre-
senting a client from one other than the client unless:

(1) Fthe client ecensents—after—econsultation gives
informed consent;

(2) Fthere is no interference with the lawyer's indepen-
dence of professional judgment or with the client-lawyer
relationship; and

(3) Iinformation relating to representation of a client is
protected as required by fRule 1.6.

(g) Shalnet—while—representing A lawyer who repre-
sents two or more clients; shall not participate in making an
aggregate settlement of the claims of or against the clients, or
in a criminal case an aggregated agreement as to guilty or
nolo contendere pleas, unless each client eonsents-after-eon-
sultatien gives informed consent, inelading confirmed in
writing. The lawyer's disclosure ef shall include the exist-

the client eensents—in—writingafter-consultation gives

informed consent, except as permitted or required by these
Rules.

(c) A lawyer Sshall not solicit any substantial gift from a
client, including a testamentary gift, or prepare on behalf of a
client an instrument giving the lawyer or a person related to

the lawyer as-parent-ehild;sibling-orspeuse any substantial
gift ffefn—areheﬂt—rﬂe}&dmg—a—tes&ameﬁ%ai%grﬁ—exeep{—w%efe
the-elient unless the lawyer or other recipient of the gift is
related to the denee client. For purposes of this paragraph,
related persons include a spouse, child, grandchild, parent,
grandparent or other relative or individual with whom the

(d) Shalnet; Pprior to the conclusion of representation
of a client, a lawyer shall not make or negotiate an agreement
giving the lawyer literary or media rights to a portrayal or
account based in substantial part on information relating to
the representation.

(e) A lawyer shall not provide financial assistance to a

client in connection with pending or contemplated litigation,

except that:
(1) a lawyer may advance court costs and expenses of lit-

ence and nature of all the claims or pleas involved and of the
participation of each person in the settlement.

(h) A lawyer Sshall not;

(1) make an agreement prospectively limiting the law-
yer's liability to a client for malpractice unless permitted by
law and the client is independently represented in making the
agreement;; or

(2) settle a claim or potential claim for such liability with
an unrepresented client or former client witheutfirst-advising
unless that person is advised in writing that of the desirability
of seeking and is given a reasonable opportunity to seek the

advice of independent representationis-apprepriate legal

counsel in connection therewith.

(1) A lawyer Sshall not acquire a proprietary interest in
the cause of action or subject matter of litigation the lawyer is
conducting for a client, except that the lawyer may:

(1) Aacquire a lien granted authorized by law to secure
the lawyer's fee or expenses; and

(2) Econtract with a client for a reasonable contingent
fee in a civil case.

(k) A lawyer Sshall not:

(1) have sexual relations with a current client of the law-
yer unless a consensual sexual relationship existed between
them at the time the lawsyer/client-lawyer relationship com-
menced; or

(2) have sexual relations with a representative of a cur-
rent client if the sexual relations would, or would likely, dam-
age or prejudice the client in the representation.

(3) For purposes of fRule 1.8(kj), "lawyer" means any
lawyer who assists in the representation of the client, but does
not include other firm members who provide no such assis-
tance.

(k) While lawyers are associated in a firm, a prohibition
in the foregoing paragraphs (a) through (i) that applies to any

igation, the repayment of which may be contingent on the
outcome of the matter; and

(2) a lawyer representing an indigent client may pay

court costs and expenses of litigation on behalf of the client.

one of them shall apply to all of them.

(1) A lawyer who is related to another lawyer as parent,
child, sibling, or spouse, or who has any other close familial
or intimate relationship with another lawyer, shall not repre-

Miscellaneous
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sent a client in a matter directly adverse to a person who the
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(a), but also with the requirements of Rule 1.7. Under that

lawyer knows is represented by the related lawyer unless:
(1) the client gives informed consent to the representa-

Rule, the lawyer must disclose the risks associated with the
lawyer's dual role as both legal adviser and participant in the

tion; and
(2) the representation is not otherwise prohibited by Rule

transaction, such as the risk that the lawyer will structure the
transaction or give legal advice in a way that favors the law-

1.7.

Comment

Business Transactions Between Client and Lawyer

[1] A lawyer's legal skill and training, together with the

relationship of trust and confidence between lawyer and cli-
ent, create the possibility of overreaching when the lawyer
participates in a business, property or financial transaction

with a client, for example, a loan or sales transaction or a law-
yer investment on behalf of a client. The requirements of

paragraph (a) must be met even when the transaction is not
closely related to the subject matter of the representation, as
when a lawyer drafting a will for a client learns that the client
needs money for unrelated expenses and offers to make a

loan to the client. The Rule applies to lawyers engaged in the
sale of goods or services related to the practice of law, for

example, the sale of title insurance or investment services to
existing clients of the lawyer's legal practice. See Rule 5.7. It
also applies to lawyers purchasing property from estates they
represent. It does not apply to ordinary fee arrangements
between client and lawyer, which are governed by Rule 1.5,
although its requirements must be met when the lawyer
accepts an interest in the client's business or other nonmone-
tary property as payment of all or part of a fee. In addition,
the Rule does not apply to standard commercial transactions
between the lawyer and the client for products or services that
the client generally markets to others, for example, banking
or brokerage services, medical services, products manufac-
tured or distributed by the client, and utilities' services. In
such transactions, the lawyer has no advantage in dealing
with the client, and the restrictions in paragraph (a) are
unnecessary and impracticable.

[2] Paragraph (a)(1) requires that the transaction itself be
fair to the client and that its essential terms be communicated
to the client, in writing, in a manner that can be reasonably
understood. Paragraph (a)(2) requires that the client also be
advised, in writing, of the desirability of seeking the advice of
independent legal counsel. It also requires that the client be
given a reasonable opportunity to obtain such advice. Para-
graph (a)(3) requires that the lawyer obtain the client's
informed consent, in a writing signed by the client, both to
the essential terms of the transaction and to the lawyer's role.
When necessary, the lawyer should discuss both the material
risks of the proposed transaction, including any risk pre-
sented by the lawyer's involvement, and the existence of rea-
sonably available alternatives and should explain why the
advice of independent legal counsel is desirable. See Rule
1.0(e) (definition of informed consent).

[3] The risk to a client is greatest when the client expects
the lawyer to represent the client in the transaction itself or

when the lawyer's financial interest otherwise poses a signif-
icant risk that the lawyer's representation of the client will be

yer's interests at the expense of the client. Moreover, the law-
yer must obtain the client's informed consent. In some cases,
the lawyer's interest may be such that Rule 1.7 will preclude
the lawyer from seeking the client's consent to the transac-
tion.

[4] If the client is independently represented in the trans-
action, paragraph (a)(2) of this Rule is inapplicable, and the
paragraph (a)(1) requirement for full disclosure is satisfied
either by a written disclosure by the lawyer involved in the
transaction or by the client's independent counsel. The fact
that the client was independently represented in the transac-

tion is relevant in determining whether the agreement was
fair and reasonable to the client as paragraph (a)(1) further

requires.

Use of Information Related to Representation

[5] [Washington revision] Use of information relating

to the representation to the disadvantage of the client violates
the lawyer's duty of loyalty. Paragraph (b) applies when the
information is used to benefit either the lawyer or a third per-
son, such as another client or business associate of the law-
yer. For example, if a lawyer learns that a client intends to
purchase and develop several parcels of land, the lawyer may
not use that information to purchase one of the parcels in
competition with the client or to recommend that another cli-

ent make such a purchase. The Rule does not prohibit uses

that do not disadvantage the client. For example, a lawyer
who learns a government agency's interpretation of trade leg-

islation during the representation of one client may properly
use that information to benefit other clients. Paragraph (b)
prohibits disadvantageous use of client information unless
the client gives informed consent, except as permitted or
required by these Rules. See Rules 1.2(d), 1.6, 1.9(¢c). 3.3,

4.1(b), and 8.1.
Gifis to Lawyers

[6] A lawyer may accept a gift from a client, if the trans-
action meets general standards of fairness. For example, a
simple gift such as a present given at a holiday or as a token
of appreciation is permitted. If a client offers the lawyer a
more substantial gift, paragraph (c) does not prohibit the law-
yer from accepting it, although such a gift may be voidable by
the client under the doctrine of undue influence, which treats
client gifts as presumptively fraudulent. In any event, due to
concerns about overreaching and imposition on clients, a
lawyer may not suggest that a substantial gift be made to the
lawyer or for the lawyer's benefit, except where the lawyer is
related to the client as set forth in paragraph (c).

[71If effectuation of a substantial gift requires preparing
a legal instrument such as a will or conveyance the client
should have the detached advice that another lawyer can pro-
vide. The sole exception to this Rule is where the client is a

materially limited by the lawyer's financial interest in the
transaction. Here the lawyer's role requires that the lawyer

must comply, not only with the requirements of paragraph

relative of the donee.
[8] This Rule does not prohibit a lawyer from seeking to
have the lawyer or a partner or associate of the lawyer named
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as executor of the client's estate or to another potentially
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gressing, lawyers are prohibited from accepting or continuing

lucrative fiduciary position. Nevertheless, such appoint-

such representations unless the lawyer determines that there

ments will be subject to the general conflict of interest provi-

will be no interference with the lawyer's independent profes-

sion in Rule 1.7 when there is a significant risk that the law-

yer's interest in obtaining the appointment will materially
limit the lawyer's independent professional judgment in

sional judgment and there is informed consent from the cli-
ent. See also Rule 5.4(c) (prohibiting interference with a law-
yer's professional judgment by one who recommends,

advising the client concerning the choice of an executor or

employs or pays the lawyer to render legal services for

other fiduciary. In obtaining the client's informed consent to
the conflict, the lawyer should advise the client concerning

the nature and extent of the lawyer's financial interest in the
appointment, as well as the availability of alternative candi-

another).

[12] Sometimes, it will be sufficient for the lawyer to
obtain the client's informed consent regarding the fact of the
payment and the identity of the third-party payer. If, how-

dates for the position.

Literary Rights

[9]1 An agreement by which a lawyer acquires literary or
media rights concerning the conduct of the representation
creates a conflict between the interests of the client and the
personal interests of the lawyer. Measures suitable in the rep-
resentation of the client may detract from the publication
value of an account of the representation. Paragraph (d) does
not prohibit a lawyer representing a client in a transaction

concerning literary property from agreeing that the lawyer's

fee shall consist of a share in ownership in the property, if the
arrangement conforms to Rule 1.5 and paragraphs (a) and (i).

Financial Assistance

&f22:
[10] Lawyers may not subsidize lawsuits or administra-
tive proceedings brought on behalf of their clients, including

making or guaranteeing loans to their clients for living
expenses, because to do so would encourage clients to pursue

lawsuits that might not otherwise be brought and because
such assistance gives lawyers too great a financial stake in the
litigation. These dangers do not warrant a prohibition on a
lawyer lending a client court costs and litigation expenses,

including the expenses of medical examination and the costs
of obtaining and presenting evidence, because these advances
are virtually indistinguishable from contingent fees and help
ensure access to the courts. Similarly, an exception allowing

lawyers representing indigent clients to pay court costs and
litigation expenses regardless of whether these funds will be

repaid is warranted.

Person Paying for a Lawyer's Services

[11] Lawyers are frequently asked to represent a client
under circumstances in which a third person will compensate

the lawyer, in whole or in part. The third person might be a
relative or friend, an indemnitor (such as a liability insurance

company) or a co-client (such as a corporation sued along

ever, the fee arrangement creates a conflict of interest for the
lawyer, then the lawyer must comply with Rule. 1.7. The
lawyer must also conform to the requirements of Rule 1.6
concerning confidentiality. Under Rule 1.7(a), a conflict of
interest exists if there is significant risk that the lawyer's rep-
resentation of the client will be materially limited by the law-
yer's own interest in the fee arrangement or by the lawyer's
responsibilities to the third-party payer (for example, when
the third-party payer is a co-client). Under Rule 1.7(b), the
lawyer may accept or continue the representation with the
informed consent of each affected client, unless the conflict is
nonconsentable under that paragraph. Under Rule 1.7(b), the
informed consent must be confirmed in writing.

Aggregate Settlements

[13] Differences in willingness to make or accept an

offer of settlement are among the risks of common represen-

tation of multiple clients by a single lawyer. Under Rule 1.7,
this is one of the risks that should be discussed before under-

taking the representation, as part of the process of obtaining
the clients' informed consent. In addition, Rule 1.2(a) pro-
tects each client's right to have the final say in deciding
whether to accept or reject an offer of settlement and in
deciding whether to enter a guilty or nolo contendere plea in

a criminal case. The rule stated in this paragraph is a corol-
lary of both these Rules and provides that, before any settle-

ment offer or plea bargain is made or accepted on behalf of
multiple clients, the lawyer must inform each of them about
all the material terms of the settlement, including what the
other clients will receive or pay if the settlement or plea offer
is accepted. See also Rule 1.0(e) (definition of informed con-
sent). Lawyers representing a class of plaintiffs or defen-
dants, or those proceeding derivatively, may not have a full
client-lawyer relationship with each member of the class;
nevertheless, such lawyers must comply with applicable rules
regulating notification of class members and other procedural
requirements designed to ensure adequate protection of the
entire class.

Limiting Liability and Settling Malpractice Claims

[14] [Washington Rrevision] Agreements prospec-
tively limiting a lawyer's liability for malpractice are prohib-
ited unless permitted by law and the client is independently

represented in making the agreement because they are likely
to undermine competent and diligent representation. Also,

with one or more of'its employees). Because third-party pay-
ers frequently have interests that differ from those of the cli-

many clients are unable to evaluate the desirability of making
such an agreement before a dispute has arisen, particularly if

ent, including interests in minimizing the amount spent on the
representation and in learning how the representation is pro-

they are then represented by the lawyer secking the agree-
ment. This paragraph does not, however, prohibit a lawyer

Miscellaneous
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from entering into an agreement with the client to arbitrate

Washington State Register, Issue 06-17

the exercise of independent professional judgment. More-

legal malpractice claims, provided such agreements are

over, a blurred line between the professional and personal

enforceable and the client is fully informed of the scope and
effect of the agreement. Nor does this paragraph limit the

relationships may make it difficult to predict to what extent
client confidences will be protected by the attorney-client

ability of lawyers to practice in the form of a limited-liability

evidentiary privilege, since client confidences are protected

entity, where permitted by law, provided that each lawyer

by privilege only when they are imparted in the context of the

remains personally liable to the client for his or her own con-
duct and the firm complies with any conditions required by

client-lawyer relationship. Because of the significant danger
of harm to client interests and because the client's own emo-

law, such as provisions requiring client notification or main-
tenance of adequate liability insurance. Nor does it prohibit

tional involvement renders it unlikely that the client could
give adequate informed consent, this Rule prohibits the law-

an agreement in accordance with Rule 1.2 that defines the

ver from having sexual relations with a client regardless of

scope of the representation, although a definition of scope

whether the relationship is consensual and regardless of the

that makes the obligations of representation illusory will

absence of prejudice to the client.

amount to an attempt to limit liability.
[15] Agreements settling a claim or a potential claim for

[18] Sexual relationships that predate the client-lawyer
relationship are not prohibited. Issues relating to the exploi-

malpractice are not prohibited by this Rule. Nevertheless. in

tation of the fiduciary relationship and client dependency are

view of the danger that a lawyer will take unfair advantage of
an unrepresented client or former client, the lawyer must first

advise such a person in writing of the appropriateness of

diminished when the sexual relationship existed prior to the

commencement of the client-lawyer relationship. However,
before proceeding with the representation in these circum-

independent representation in connection with such a settle-

stances, the lawyer should consider whether the lawyer's abil-

ment. In addition, the lawyer must give the client or former

ity to represent the client will be materially limited by the

client a reasonable opportunity to find and consult indepen-
dent counsel.

Acquiring Proprietary Interest in Litigation

[16] Paragraph (i) states the traditional general rule that
lawyers are prohibited from acquiring a proprietary interest
in litigation. Like paragraph (e), the general rule has its basis
in common law champerty and maintenance and is designed
to avoid giving the lawyer too great an interest in the repre-
sentation. In addition, when the lawyer acquires an owner-
ship interest in the subject of the representation, it will be
more difficult for a client to discharge the lawyer if the client
so desires. The Rule is subject to specific exceptions devel-
oped in decisional law and continued in these Rules. The
exception for certain advances of the costs of litigation is set
forth in paragraph (e). In addition, paragraph (i) sets forth
exceptions for liens authorized by law to secure the lawyer's
fees or expenses and contracts for reasonable contingent fees.
The law of each jurisdiction determines which liens are
authorized by law. These may include liens granted by stat-
ute, liens originating in common law and liens acquired by
contract with the client. When a lawyer acquires by contract
a security interest in property other than that recovered
through the lawyer's efforts in the litigation, such an acquisi-
tion is a business or financial transaction with a client and is
governed by the requirements of paragraph (a). Contracts for
contingent fees in civil cases are governed by Rule 1.5.

Client-Lawyer Sexual Relationships

[17] The relationship between lawyer and client is a fidu-

ciary one in which the lawyer occupies the highest position of
trust and confidence. The relationship is almost always

unequal; thus, a sexual relationship between lawyer and cli-

ent can involve unfair exploitation of the lawyer's fiduciary
role, in violation of the lawyer's basic ethical obligation not to

use the trust of the client to the client's disadvantage. In addi-
tion, such a relationship presents a significant danger that,
because of the lawyer's emotional involvement, the lawyer
will be unable to represent the client without impairment of

Miscellaneous

relationship. See Rule 1.7 (a)(2).

[19] [Washington revision] When the client is an orga-
nization, paragraph (j) of this Rule applies to a lawyer for the
organization (whether inside or outside counsel). For pur-
poses of this Rule, "representative of a current client" will

generally be a constituent of the organization who supervises,

directs or regularly consults with that lawyer on the organiza-
tion's legal matters. See Comment [1] to Rule 1.13 (identify-

ing the constituents of an organizational client).
Adsesee See also Washington Comments [21] and [22].

Imputation of Prohibitions

[20] Under paragraph (k), a prohibition on conduct by an
individual lawyer in paragraphs (a) through (i) also applies to
all lawyers associated in a firm with the personally prohibited
lawyer. For example, one lawyer in a firm may not enter into
a business transaction with a client of another member of the
firm without complying with paragraph (a). even if the first
lawyer is not personally involved in the representation of the
client. The prohibition set forth in paragraph (j) is personal
and is not applied to associated lawyers.

Additional Washington Comments (21-2523)
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Client-Lawyer Sexual Relationships

[213] Paragraph (j)(2) of Washington's Rule, which pro-

hibits sexual relationships with a representative of an organi-
zational client, differs from the Model Rule. Comment [19]

to Model Rule 1.8 was revised to be consistent with the
Washington Rule.

[224] Paragraph (j)(3) of the Rule specifies that the pro-
hibition applies with equal force to any lawyer who assists in
the representation of the client, but the prohibition expressly
does not apply to other members of a firm who have not
assisted in the representation.

Personal Relationships

[235] Model Rule 1.8 does not contain a provision equiv-

alent to paragraph (1) of Washington's Rule. Paragraph (1)
prohibits representations based on a lawyer's personal con-
flict arising from his or her relationship with another lawyer.
Paragraph (1) is a revised version of former Washington RPC
1.8(i). See also Comment [11] to Rule 1.7.

RULE 1.9: €ONFHEF-OFHNTFEREST; DUTIES TO FORMER CLI-
ENTS

(a) A lawyer who has formerly represented a client in a
matter shall not thereafters—a)Rrepresent another person in
the same or a substantially related matter in which that per-
son's interests are materially adverse to the interests of the
former client unless the former client eensents gives
informed consent, confirmed in writing. after-consultation

(b) A lawyer shall not knowingly represent a person in
the same or a substantially related matter in which a firm with
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which the lawyer formerly was associated had previously
represented a client
(1) whose interests are materially adverse to that person;

and

(2) about whom the lawyer had acquired information
protected by Rules 1.6 and 1.9(¢) that is material to the mat-
ter;

unless the former client gives informed consent, con-
firmed in writing.

(c) A lawyer who has formerly represented a client in a
matter or whose present or former firm has formerly repre-
sented a client in a matter shall not thereafter:

(bl) Buse eenfidenees-orseerets information relating to
the representation to the disadvantage of the former client;
except as rale1-6 these Rules would permit or require with
respect to a client, or when the information has become gen-
erally known; or

(2) reveal information relating to the representation
except as these Rules would permit or require with respect to
a client.

Comment

[1] After termination of a client-lawyer relationship, a

lawyer has certain continuing duties with respect to confiden-
tiality and conflicts of interest and thus may not represent
another client except in conformity with this Rule. Under
this Rule, for example, a lawyer could not properly seek to
rescind on behalf of a new client a contract drafted on behalf
of the former client. So also a lawyer who has prosecuted an
accused person could not properly represent the accused in a
subsequent civil action against the government concerning
the same transaction. Nor could a lawyer who has repre-
sented multiple clients in a matter represent one of the clients

against the others in the same or a substantially related matter
after a dispute arose among the clients in that matter, unless

all affected clients give informed consent. See Comment [9].
Current and former government lawyers must comply with
this Rule to the extent required by Rule 1.11.

[2] The scope of a "matter" for purposes of this Rule
depends on the facts of a particular situation or transaction.
The lawyer's involvement in a matter can also be a question
of degree. When a lawyer has been directly involved in a
specific transaction, subsequent representation of other cli-
ents with materially adverse interests in that transaction
clearly is prohibited. On the other hand, a lawyer who recur-
rently handled a type of problem for a former client is not pre-
cluded from later representing another client in a factually
distinct problem of that type even though the subsequent rep-
resentation involves a position adverse to the prior client.
Similar considerations can apply to the reassignment of mili-
tary lawyers between defense and prosecution functions
within the same military jurisdictions. The underlying ques-
tion is whether the lawyer was so involved in the matter that
the subsequent representation can be justly regarded as a
changing of sides in the matter in question.

[3] Matters are "substantially related" for purposes of
this Rule if they involve the same transaction or legal dispute
or if there otherwise is a substantial risk that confidential fac-
tual information as would normally have been obtained in the
prior representation would materially advance the client's

Miscellaneous
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position in the subsequent matter. For example, a lawyer
who has represented a businessperson and learned extensive

private financial information about that person may not then
represent that person's spouse in seeking a divorce. Simi-
larly, a lawyer who has previously represented a client in

Washington State Register, Issue 06-17

1.10 (e) and (b) for the restrictions on a firm when a lawyer
initiates an association with the firm or has terminated an
association with the firm.

[6] Application of paragraph (b) depends on a situation's
particular facts, aided by inferences, deductions or working

securing environmental permits to build a shopping center

presumptions that reasonably may be made about the way in

would be precluded from representing neighbors seeking to
oppose rezoning of the property on the basis of environmen-

which lawyers work together. A lawyer may have general
access to files of all clients of a law firm and may regularly

tal considerations; however, the lawyer would not be pre-
cluded. on the grounds of substantial relationship, from

participate in discussions of their affairs; it should be inferred
that such a lawyer in fact is privy to all information about all

defending a tenant of the completed shopping center in resist-

the firm's clients. In contrast, another lawyer may have

ing eviction for nonpayment of rent. Information that has

access to the files of only a limited number of clients and par-

been disclosed to the public or to other parties adverse to the

former client ordinarily will not be disqualifying. Informa-
tion acquired in a prior representation may have been ren-

ticipate in discussions of the affairs of no other clients; in the
absence of information to the contrary, it should be inferred

that such a lawyer in fact is privy to information about the cli-

dered obsolete by the passage of time, a circumstance that

ents actually served but not those of other clients. In such an

may be relevant in determining whether two representations
are substantially related. In the case of an organizational cli-
ent, general knowledge of the client's policies and practices
ordinarily will not preclude a subsequent representation; on
the other hand, knowledge of specific facts gained in a prior
representation that are relevant to the matter in question ordi-
narily will preclude such a representation. A former client is
not required to reveal the confidential information learned by
the lawyer in order to establish a substantial risk that the law-
yer has confidential information to use in the subsequent mat-
ter. A conclusion about the possession of such information
may be based on the nature of the services the lawyer pro-
vided the former client and information that would in ordi-
nary practice be learned by a lawyer providing such services.

Lawyers Moving Between Firms

[4] When lawyers have been associated within a firm but
then end their association, the question of whether a lawyer
should undertake representation is more complicated. There
are several competing considerations. First, the client previ-
ously represented by the former firm must be reasonably
assured that the principle of loyalty to the client is not com-
promised. Second, the rule should not be so broadly cast as
to preclude other persons from having reasonable choice of
legal counsel. Third, the rule should not unreasonably ham-
per lawyers from forming new associations and taking on
new clients after having left a previous association. In this
connection, it should be recognized that today many lawyers
practice in firms, that many lawyers to some degree limit
their practice to one field or another, and that many move
from one association to another several times in their careers.
If the concept of imputation were applied with unqualified

rigor, the result would be radical curtailment of the opportu-
nity of lawyers to move from one practice setting to another

and of the opportunity of clients to change counsel.

5] [Washington revision] Paragraph (b) operates to
disqualify the lawyer only when the lawyer involved has
actual knowledge of information protected by Rules 1.6 and
1.9(c). Thus, if a lawyer while with one firm acquired no
knowledge or information relating to a particular client of the
firm, and that lawyer later joined another firm, neither the
lawyer individually nor the second firm is disqualified from
representing another client in the same or a related matter
even though the interests of the two clients conflict. See Rule
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inquiry, the burden of proof should rest upon the firm whose

disqualification is sought.
[7] Independent of the question of disqualification of a

firm, a lawyer changing professional association has a con-
tinuing duty to preserve confidentiality of information about
a client formerly represented. See Rules 1.6 and 1.9(¢c).

[8] Paragraph (c) provides that information acquired by
the lawyer in the course of representing a client may not sub-
sequently be used or revealed by the lawyer to the disadvan-
tage of the client. However, the fact that a lawyer has once
served a client does not preclude the lawyer from using gen-
erally known information about that client when later repre-
senting another client.

[9] [Washington revision] The provisions of this Rule
are for the protection of former clients and can be waived if
the client gives informed consent, which consent must be
confirmed in writing under paragraphs (a) and (b). See Rule
1.0(e). Withregard-to-theeffeetivenessof anadvance
waiver—see-Comment{22}toRule 7= With regard to dis-

qualification of a firm with which a lawyer is or was formerly
associated, see Rule 1.10.

RULE 1.10; IMPEFED-DISQUALHICATHON; IMPUTATION OF
CONFLICTS OF INTEREST: GENERAL RULE

(a) Except as provided in seetior paragraph (be), while
lawyers are associated in a firm, none of them shall know-
ingly represent a client when any one of them practicing
alone would be prohibited from doing so by #Rules 1.7;
+8¢e); or 1.9, er2:2 unless the prohibition is based on a per-
sonal interest of the prohibited lawyer and does not present a

significant risk of materially limiting the representation of the
client by the remaining lawyers in the firm.
by Wi ] I ‘ated-with-afirm.4
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] cfocti | 9 hasl hieved.

(eb) When a lawyer has terminated an association with a
firm, the firm is not prohibited from thereafter representing a
person with interests materially adverse to those of a client
represented by the formerly associated lawyer and not cur-
rently represented by the firm, unless:

(1) Fthe matter is the same or substantially related to that
in which the formerly associated lawyer represented the cli-
ent; and

(2) Aany lawyer remaining in the firm has aequired-eon-
fidenees-or-seerets information protected by #Rules 1.6 and
1.9(bc) that are is material to the matter.

(dc) A disqualification prescribed by this rule may be
waived by the affected client under the conditions stated in
fRule 1.7.

(d) The disqualification of lawyers associated in a firm
with former or current government lawyers is governed by
Rule 1.11.

(e) When a lawyer becomes associated with a firm, no

WSR 06-15-055

resentation was transmitted by the personally disqualified

lawyer before implementation of the screening mechanism
and notice to the former client.

Any presumption that information protected by Rules
1.6 and 1.9(c) has been or will be transmitted may be rebutted
if the personally disqualified lawyer serves on his or her
former law firm and former client an affidavit attesting that
the personally disqualified lawyer will not participate in the
matter and will not discuss the matter or the representation
with any other lawyer or employee of his or her current law
firm, and attesting that during the period of the lawyer's per-
sonal disqualification those lawyers or employees who do
participate in the matter will be apprised that the personally
disqualified lawyer is screened from participating in or dis-

cussing the matter. Such affidavit shall describe the proce-
dures being used effectively to screen the personally disqual-

ified lawyer. Upon request of the former client, such affida-
vit shall be updated periodically to show actual compliance
with the screening procedures. The law firm, the personally
disqualified lawyer, or the former client may seek judicial

review in a court of general jurisdiction of the screening
mechanism used, or may seek court supervision to ensure that

implementation of the screening procedures has occurred and
that effective actual compliance has been achieved.

Comment

Definition of "Firm"

[1] For purposes of the Rules of Professional Conduct,
the term "firm" denotes lawyers in a law partnership, profes-
sional corporation, sole proprietorship or other association
authorized to practice law: or lawyers employed in a legal
services organization or the legal department of a corporation
or other organization. See Rule 1.0(¢). Whether two or more
lawyers constitute a firm within this definition can depend on
the specific facts. See Rule 1.0, Comments [2] - [4].

Principles of Imputed Disqualification

2] [Washington revision] The rule of imputed disqual-

ification stated in paragraph (a) gives effect to the principle of
loyalty to the client as it applies to lawyers who practice in a
law firm. Such situations can be considered from the premise

that a firm of lawyers is essentially one lawyer for purposes

of the rules governing loyalty to the client, or from the
premise that each lawyer is vicariously bound by the obliga-

tion of loyalty owed by each lawyer with whom the lawyer is
associated. Paragraph (a) operates only among the lawyers
currently associated in a firm. When a lawyer moves from

other lawyer in the firm shall knowingly represent a person in
a matter in which that lawyer is disqualified under Rule 1.9

one firm to another, the situation is governed by Rules 1.9(b)
and 1.10 (b) and (e).

unless:

(1) the personally disqualified lawyer is screened by
effective means from participation in the matter and is appor-
tioned no part of the fee therefrom;

(2) the former client of the personally disqualified law-
yer receives notice of the conflict and the screening mecha-

[3] The rule in paragraph (a) does not prohibit represen-
tation where neither questions of client loyalty nor protection
of confidential information are presented. Where one lawyer
in a firm could not effectively represent a given client

because of strong political beliefs, for example, but that law-
yer will do no work on the case and the personal beliefs of the

nism used to prohibit dissemination of information relating to
the former representation;

(3) the firm is able to demonstrate by convincing evi-

lawyer will not materially limit the representation by others
in the firm, the firm should not be disqualified. On the other
hand, if an opposing party in a case were owned by a lawyer

dence that no material information relating to the former rep-

in the law firm, and others in the firm would be materially
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limited in pursuing the matter because of loyalty to that law-
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denied, 122 Wn.2d 1008, 859 P.2d 604 (1993); Kurbitz v.

yer, the personal disqualification of the lawyer would be

Kurbitz, 77 Wn.2d 943, 468 P.2d 673 (1970). the recodifica-

imputed to all others in the firm.

[4] [Reserved. See Washington Comment [11].

[5] Rule 1.10(b) operates to permit a law firm, under cer-
tain circumstances, to represent a person with interests

tion does not represent a change in Washington law. The
Rule preserves prior Washington practice with respect to

screening by allowing a personally disqualified lawyer to be
screened from a representation to be undertaken by other

directly adverse to those of a client represented by a lawyer

members of the firm under the circumstances set forth in

who formerly was associated with the firm. The Rule applies

paragraph (¢). See Washington Comment [10].

regardless of when the formerly associated lawyer repre-
sented the client. However, the law firm may not represent a
person with interests adverse to those of a present client of
the firm, which would violate Rule 1.7. Moreover, the firm
may not represent the person where the matter is the same or
substantially related to that in which the formerly associated
lawyer represented the client and any other lawyer currently
in the firm has material information protected by Rules 1.6

and 1.9(¢c).
[6] [Washington revision] Rule 1.10(c) removes impu-

tation with the informed consent of the affected client or
former client under the conditions stated in Rule 1.7. The
conditions stated in Rule 1.7 require the lawyer to determine
that the representation is not prohibited by Rule 1.7(b) and
that each affected client or former client has given informed
consent to the representation, confirmed in writing. In some
cases, the risk may be so severe that the conflict may not be
cured by client consent. For-a-discussion-ofthe-effeetiveness

ef elient-waiversof confliets thatmightariseinthefuture-see
Rule 17 Comment{22}. For a definition of informed con-
sent, see Rule 1.0(e).

[7] Where a lawyer has joined a private firm after having
represented the government, imputation is governed by Rule
1.11 (b) and (c), not this Rule. Under Rule 1.11(d), where a
lawyer represents the government after having served clients
in private practice, nongovernmental employment or in
another government agency. former-client conflicts are not
imputed to government lawyers associated with the individu-

ally disqualified lawyer.
[8] Where a lawyer is prohibited from engaging in cer-

tain transactions under Rule 1.8, paragraph (k) of that Rule,
and not this Rule, determines whether that prohibition also
applies to other lawyers associated in a firm with the person-
ally prohibited lawyer.

Additional Washington Comments (9 - 13)

Principles of Imputed Disqualification

[9] Former Washington RPC 1.10 differed significantly

from the Model Rule. This difference was attributable in part
to a 1989 amendment to Model Rule 1.10 that recodified con-
flicts based on a lawyer's former association with a firm into
Model Rule 1.9, and in part to Washington's adoption of a
screening rule in 1993. Washington's Rule has been restruc-
tured to make it and Rule 1.9 more consistent with the Model
Rules. The conflicts that arise based on a lawyer's former
association with a firm are now addressed in Rules 1.9 (a) and
(b), while Rule 1.10 addresses solely imputation of that con-
flict. Under Rule 1.9(a), such a lawyer need not have actually
acquired information protected by Rules 1.6 and 1.9 to be dis-
qualified personally, but because acquisition of confidential

[10] Washington's RPC 1.10 was amended in 1993 to
permit representation with screening under certain circum-
stances. Model Rule 1.10 does not contain a screening mech-
anism. Rule 1.10(e) retains the screening mechanism
adopted as Washington RPC 1.10(b) in 1993, thus allowing a
firm to represent a client with whom a lawyer in the firm has
a conflict based on his or her association with a prior firm if
the lawyer is effectively screened from participation in the
representation, is apportioned no part of the fee earned from
the representation and the client of the former firm receives

notice of the conflict and the screening mechanism. How-
ever, prior to undertaking the representation, non-disquali-
fied firm members must evaluate the firm's ability to provide

competent representation even if the disqualified member can
be screened in accordance with this Rule. While Rule 1.10

does not specify the screening mechanism to be used, the law
firm must be able to demonstrate that it is adequate to prevent

the personally disqualified lawyer from receiving or transmit-
ting any confidential information or from participating in the

representation in any way. The screening mechanism must
be in place over the life of the representation at issue and is
subject to judicial review at the request of any of the affected
clients, law firms, or lawyers. However, a lawyer or law firm
may rebut the presumption that information relating to the
representation has been transmitted by serving an affidavit

describing the screening mechanism and affirming that the
requirements of the Rule have been met.

[11] Under Rule 5.3, this Rule also applies to nonlawyer
assistants and lawyers who previously worked as nonlawyers
at a law firm. See Daines v. Alcatel, 194 F.R.D. 678 (E.D.
Wash. 2000); Richard v. Jain, 168 F. Supp. 2d 1195 (W.D.

Wash. 2001).

[12] In serving an affidavit permitted by paragraph (e). a
lawyer may serve the affidavit on the former law firm alone
(without simultaneously serving the former client directly) if
the former law firm continues to represent the former client
and the lawyer contemporaneously requests in writing that
the former law firm provide a copy of the affidavit to the
former client. If the former client is no longer represented by
the former law firm or if the lawyer has reason to believe the
former law firm will not promptly provide the former client
with a copy of the affidavit, then the affidavit must be served
directly on the former client also. Serving the affidavit on a
represented former client does not violate Rule 4.2 because
the communication with the former client is not about the
"subject of the representation" and the notice is "authorized

.. by law," i.e., the Rules of Professional Conduct.

[13] Rule 1.8(1) conflicts are not imputed to other mem-
bers of a firm under paragraph (a) of this Rule unless the rela-

information is presumed in Washington, see, e.g.. Teja v.
Saran, 68 Wn. App. 793, 846 P.2d 1375 (1993). review
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tionship creates a conflict of interest for the individual lawyer
under Rule 1.7 and also presents a significant risk of materi-
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ally limiting the representation of the client by the remaining
lawyers in the firm.

RULE 1.11: SHECESSIVE-GOVERNMENTANDPRIVATE-
EMPEOYMENT SPECIAL CONFLICTS OF INTEREST FOR
FORMER AND CURRENT GOVERNMENT OFFICERS AND

EMPLOYEES

(a) Except as law may otherwise expressly permit, a law-
yer who has formerly served as a public officer or employee
of the government:

(1) is subject to Rule 1.9(c); and

(2) shall not otherwise represent a private client in con-
nection with a matter in which the lawyer participated per-
sonally and substantially as a public officer or employee,
unless the appropriate government agency eensents-aftereon-
sultatien gives its informed consent, confirmed in writing, to
the representation.

(b) When a lawyer is disqualified from representation
under paragraph (a), Nno lawyer in a firm with which that
lawyer is associated may knowingly undertake or continue
representation in such a matter unless:

(1) Fthe disqualified lawyer is timely screened from any
participation in the matter and is apportioned no part of the
fee therefrom; and

(2) Wawritten notice is promptly given to the appropriate
government agency to enable it to ascertain compliance with
the provisions of this fRule.

(bc) Except as law may otherwise expressly permit, a
lawyer having information that the lawyer knows is confiden-
tial government information about a person acquired when
the lawyer was a public officer or employee, may not repre-
sent a private client whose interests are adverse to that person
in a matter in which the information could be used to the
material disadvantage of that person. As used in this Rule the

term "confidential government information" means informa-

tion that has been obtained under governmental authority and
which, at the time this Rule is applied, the government is pro-

hibited by law from disclosing to the public or has a legal
privilege not to disclose and which is not otherwise available
to the public. A firm with which that lawyer is associated
may undertake or continue representation in the matter only
if the disqualified lawyer is timely screened from any partic-
ipation in the matter and is apportioned no part of the fee
therefrom.

(ed) Except as law may otherwise expressly permit, a
lawyer currently serving as a public officer or employee:

(1) is subject to Rules 1.7 and 1.9; and

(2) shall not:

(1) Pparticipate in a matter in which the lawyer partici-
pated personally and substantially while in private practice or

nongovernmental employment, unless under-applicabletaw

AL > O Oy1awttd

the-tawyer's-stead-in-the-matter the appropriate government
agency gives its informed consent, confirmed writing; or
(2ii) Nnegotiate for private employment with any person
who is involved as a party or as atterney lawyer for a party in
a matter in which the lawyer is participating personally and
substantially, except that a lawyer serving as a law clerk to a
judge. other adjudicative officer or arbitrator may negotiate
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for private employment as permitted by Rule 1.12(b) and
subject to the conditions stated in Rule 1.12(b).

(de) As used in this #fRule, the term "matter" includes:

(1) Aany judicial or other proceeding, application,
request for a ruling or other determination, contract, claim,
controversy, investigation, charge, accusation, arrest or other
particular matter involving a specific party or parties;, and

(2) Aany other matter covered by the conflict of interest
rules of the appropriate government agency.

Comment

[1] A lawyer who has served or is currently serving as a
public officer or employee is personally subject to the Rules
of Professional Conduct, including the prohibition against
concurrent conflicts of interest stated in Rule 1.7. In addi-
tion, such a lawyer may be subject to statutes and government
regulations regarding conflict of interest. Such statutes and
regulations may circumscribe the extent to which the govern-
ment agency may give consent under this Rule. See Rule
1.0(e) for the definition of informed consent.

[2] Paragraphs (a)(1). (a)(2) and (d)(1) restate the obliga-
tions of an individual lawyer who has served or is currently
serving as an officer or employee of the government toward a
former government or private client. Rule 1.10 is not appli-
cable to the conflicts of interest addressed by this Rule.
Rather, paragraph (b) sets forth a special imputation rule for
former government lawyers that provides for screening and
notice. Because of the special problems raised by imputation
within a government agency, paragraph (d) does not impute
the conflicts of a lawyer currently serving as an officer or
employee of the government to other associated government
officers or employees, although ordinarily it will be prudent
to screen such lawyers.

[3] Paragraphs (a)(2) and (d)(2) apply regardless of
whether a lawyer is adverse to a former client and are thus
designed not only to protect the former client, but also to pre-

vent a lawyer from exploiting public office for the advantage

of another client. For example, a lawyer who has pursued a
claim on behalf of the government may not pursue the same

claim on behalf of a later private client after the lawyer has
left government service, except when authorized to do so by
the government agency under paragraph (a). Similarly, a
lawyer who has pursued a claim on behalf of a private client
may not pursue the claim on behalf of the government, except
when authorized to do so by paragraph (d). As with para-
graphs (a)(1) and (d)(1), Rule 1.10 is not applicable to the
conflicts of interest addressed by these paragraphs.

4] This Rule represents a balancing of interests. On the
one hand, where the successive clients are a government
agency and another client, public or private, the risk exists

that power or discretion vested in that agency might be used
for the special benefit of the other client. A lawyer should not

be in a position where benefit to the other client might affect
performance of the lawyer's professional functions on behalf
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of the government. Also. unfair advantage could accrue to
the other client by reason of access to confidential govern-

ment information about the client's adversary obtainable only
through the lawyer's government service. On the other hand,
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which the lawyer participated personally and substantially as
a judge or other adjudicative officer;-arbitrater,—mediater or
law clerk to such a person or as an arbitrator, mediator or
other third-party neutral, unless all parties to the proceeding

the rules governing lawyers presently or formerly employed

give informed consent after-diselosure, confirmed in writing.

by a government agency should not be so restrictive as to

inhibit transfer of employment to and from the government.
The government has a legitimate need to attract qualified

lawyers as well as to maintain high ethical standards. Thus a
former government lawyer is disqualified only from particu-
lar matters in which the lawyer participated personally and
substantially. The provisions for screening and waiver in

paragraph (b) are necessary to prevent the disqualification
rule from imposing too severe a deterrent against entering
public service. The limitation of disqualification in para-
graphs (a)(2) and (d)(2) to matters involving a specific party
or parties, rather than extending disqualification to all sub-

stantive issues on which the lawyer worked, serves a similar
function.

[5] When a lawyer has been employed by one govern-
ment agency and then moves to a second government agency,
it may be appropriate to treat that second agency as another
client for purposes of this Rule, as when a lawyer is employed
by a city and subsequently is employed by a federal agency.
However, because the conflict of interest is governed by
paragraph (d), the latter agency is not required to screen the
lawyer as paragraph (b) requires a law firm to do. The ques-
tion of whether two government agencies should be regarded
as the same or different clients for conflict of interest pur-
poses is beyond the scope of these Rules. See Rule 1.13,
Comment [9].

[6] Paragraphs (b) and (c) contemplate a screening
arrangement. See Rule 1.0(k) (requirements for screening
procedures). These paragraphs do not prohibit a lawyer from
receiving a salary or partnership share established by prior
independent agreement, but that lawyer may not receive com-
pensation directly relating the lawyer's compensation to the
fee in the matter in which the lawyer is disqualified.

[7] Notice, including a description of the screened law-

yer's prior representation and of the screening procedures
employed, generally should be given as soon as practicable

after the need for screening becomes apparent.

[8] Paragraph (c) operates only when the lawyer in ques-
tion has knowledge of the information, which means actual
knowledge; it does not operate with respect to information
that merely could be imputed to the lawyer.

[9] Paragraphs (a) and (d) do not prohibit a lawyer from
jointly representing a private party and a government agency
when doing so is permitted by Rule 1.7 and is not otherwise
prohibited by law.

[10] For purposes of paragraph (e) of this Rule, a "mat-
ter" may continue in another form. In determining whether
two particular matters are the same, the lawyer should con-
sider the extent to which the matters involve the same basic
facts, the same or related parties, and the time elapsed.

RULE 1.12; FORMER JUDGE, ARBITRATOR, R MEDIATOR OR
OTHER THIRD-PARTY NEUTRAL

(a) Except as stated in seetion paragraph (d), a lawyer
shall not represent anyone in connection with a matter in
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(b) A lawyer shall not negotiate for employment with
any person who is involved as a party or as atterney lawyer
for a party in a matter in which the lawyer is participating per-
sonally and substantially as a judge or other adjudicative
officer; or as an arbitrator, mediator or other third-party neu-
tral. A lawyer serving as a law clerk to a judge; or other adju-
dicative officer;-arbitrator,—or-mediater may negotiate for
employment with a party or atterrey lawyer involved in a
matter in which the clerk is participating personally and sub-
stantially, but only after the lawyer has notified the judge; or
other adjudicative officer;-arbitrator;-or-mediater.

(c) If a lawyer is disqualified by seetion paragraph (a), no
lawyer in a firm with which that lawyer is associated may
knowingly undertake or continue representation in the matter
unless:

(1) Fthe disqualified lawyer is timely screened from any
participation in the matter and is apportioned no part of the
fee therefrom; and

(2) Wwritten notice is promptly given to the parties and
any appropriate tribunal to enable # them to ascertain compli-
ance with the provisions of this #Rule.

(d) An arbitrator selected as a partisan of a party in a
mult-member multimember arbitration panel is not prohib-
ited from subsequently representing that party.

Comment

[1] [Washington revision] This Rule generally parallels
Rule 1.11. The term "personally and substantially" signifies

that a judge who was a member of a multimember court, and
thereafter left judicial office to practice law, is not prohibited

from representing a client in a matter pending in the court, but
in which the former judge did not participate. So also the fact
that a former judge exercised administrative responsibility in
a court does not prevent the former judge from acting as a
lawyer in a matter where the judge had previously exercised
remote or incidental administrative responsibility that did not
affect the merits. Compare the Comment to Rule 1.11. The
term "adjudicative officer" includes such officials as judges
pro tempore, referees, special masters, hearing officers and
other parajudicial officers, and also lawyers who serve as
part-time judges. There are corresponding provisions in the
Code of Judicial Conduct. See CJC paragraphs (A)(1)(b) and
(2)(b) (application of the Code of Judicial Conduct to part-
time and pro tempore judges).

[2] Like former judges, lawyers who have served as arbi-
trators, mediators or other third-party neutrals may be asked
to represent a client in a matter in which the lawyer partici-
pated personally and substantially. This Rule forbids such
representation unless all of the parties to the proceedings give
their informed consent, confirmed in writing. See Rule 1.0
(e) and (b). Other law or codes of ethics governing third-
party neutrals may impose more stringent standards of per-
sonal or imputed disqualification. See Rule 2.4.

[3] Although lawyers who serve as third-party neutrals
do not have information concerning the parties that is pro-
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tected under Rule 1.6, they typically owe the parties an obli-
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tion's highest authority is informed of the lawyer's discharge

gation of confidentiality under law or codes of ethics govern-

or withdrawal.

ing third-party neutrals. Thus, paragraph (¢) provides that
conflicts of the personally disqualified lawyer will be

(f) In dealing with an organization's directors, officers,

employees, members, shareholders or other constituents, a

imputed to other lawyers in a law firm unless the conditions
of this paragraph are met.
[4] Requirements for screening procedures are stated in

lawyer shall explain the identity of the client when the lawyer

knows or reasonably should know that the organization's
interests are adverse to those of the constituents with whom

Rule 1.0(k). Paragraph (c)(1) does not prohibit the screened
lawyer from receiving a salary or partnership share estab-
lished by prior independent agreement, but that lawyer may

the lawyer is dealing.
(g) A lawyer representing an organization may also rep-

resent any of its directors, officers, employees, members,

not receive compensation directly related to the matter in

shareholders or other constituents, subject to the provisions

which the lawyer is disqualified.
[5] Notice, including a description of the screened law-

yer's prior representation and of the screening procedures
employed, generally should be given as soon as practicable

of Rule 1.7. If the organization's consent to the dual repre-
sentation is required by Rule 1.7, the consent shall be given

by an appropriate official of the organization other than the
individual who is to be represented, or by the shareholders.

after the need for screening becomes apparent.

RULE 1.13: ORGANIZATION AS CLIENT

(a) A lawyer employed or retained by an organization
represents the organization acting through its duly authorized
constituents.

(b) If a lawyer for an organization knows that an officer,
employee or other person associated with the organization is
engaged in action, intends to act or refuses to act in a matter
related to the representation that is a violation of a legal obli-
gation to the organization, or a violation of law that reason-
ably might be imputed to the organization, and that is likely
to result in substantial injury to the organization, then the
lawyer shall proceed as is reasonably necessary in the best

interest of the organization. Unless the lawyer reasonably
believes that it is not necessary in the best interest of the orga-
nization to do so. the lawyer shall refer the matter to higher
authority in the organization, including, if warranted by the
circumstances, to the highest authority that can act on behalf
of the organization as determined by applicable law.

(c) Except as provided in paragraph (d), if

(1) despite the lawyer's efforts in accordance with para-
graph (b) the highest authority that can act on behalf of the

organization insists upon or fails to address in a timely and

appropriate manner an action, or a refusal to act, that is
clearly a violation of law, and

(2) the lawyer reasonably believes that the violation is
reasonably certain to result in substantial injury to the organi-
zation, then the lawyer may reveal information relating to the
representation whether or not Rule 1.6 permits such disclo-
sure, but only if and to the extent the lawyer reasonably
believes necessary to prevent substantial injury to the organi-
zation.

(d) Paragraph (c) shall not apply with respect to informa-

tion relating to a lawyer's representation of an organization to
investigate an alleged violation of law, or to defend the orga-

(h) For purposes of this Rule, when a lawyer who is not
a public officer or employee represents a discrete govern-
mental agency or unit that is part of a broader governmental
entity, the lawyer's client is the particular governmental
agency or unit represented, and not the broader governmental
entity of which the agency or unit is a part, unless:

(1) otherwise provided in a written agreement between
the lawyer and the governmental agency or unit; or

(2) the broader governmental entity gives the lawyer
timely written notice to the contrary, in which case the client
shall be designated by such entity. Notice under this subsec-
tion shall be given by the person designated by law as the
chief legal officer of the broader governmental entity, or in
the absence of such designation, by the chief executive
officer of the entity.

Comment

The Entity as the Client
[1] An organizational client is a legal entity, but it cannot

act except through its officers, directors, employees, share-
holders and other constituents. Officers, directors, employ-
ees and shareholders are the constituents of the corporate
organizational client. The duties defined in this Comment
apply equally to unincorporated associations. "Other constit-
uents" as used in this Comment means the positions equiva-
lent to officers, directors, employees and shareholders held
by persons acting for organizational clients that are not cor-
porations.

[2] When one of the constituents of an organizational cli-
ent communicates with the organization's lawyer in that per-
son's organizational capacity, the communication is protected

by Rule 1.6. Thus, by way of example, if an organizational
client requests its lawyer to investigate allegations of wrong-

doing, interviews made in the course of that investigation
between the lawyer and the client's employees or other con-
stituents are covered by Rule 1.6. This does not mean, how-

nization or an officer, employee or other constituent associ-
ated with the organization against a claim arising out of an
alleged violation of law.

(e) A lawyer who reasonably believes that he or she has

ever, that constituents of an organizational client are the cli-
ents of the lawyer. The lawyer may not disclose to such con-

stituents information relating to the representation except for
disclosures explicitly or impliedly authorized by the organi-

been discharged because of the lawyer's actions taken pursu-

zational client in order to carry out the representation or as

ant to paragraphs (b) and (¢). or who withdraws under cir-

otherwise permitted by Rule 1.6.

cumstances that require or permit the lawyer to take action
under either of those paragraphs, shall proceed as the lawyer

reasonably believes necessary to assure that the organiza-

[3] When constituents of the organization make deci-

sions for it, the decisions ordinarily must be accepted by the
lawyer even if their utility or prudence is doubtful. Decisions
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concerning policy and operations, including ones entailing
serious risk, are not as such in the lawyer's province. Para-
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modify, restrict, or limit the provisions of Rule 1.6 (b)(1)-(7).
Under paragraph (c) the lawyer may reveal such information

graph (b) makes clear, however, that when the lawyer knows

that the organization is likely to be substantially injured by
action of an officer or other constituent that violates a legal

only when the organization's highest authority insists upon or
fails to address threatened or ongoing action that is clearly a

violation of law, and then only to the extent the lawyer rea-

obligation to the organization or is in violation of law that

might be imputed to the organization, the lawyer must pro-
ceed as is reasonably necessary in the best interest of the

sonably believes necessary to prevent reasonably certain sub-

stantial injury to the organization. It is not necessary that the
lawyer's services be used in furtherance of the violation, but

organization. As defined in Rule 1.0(f), knowledge can be
inferred from circumstances. and a lawyer cannot ignore the
obvious.

[4] In determining how to proceed under paragraph (b),
the lawyer should give due consideration to the seriousness
of the violation and its consequences, the responsibility in the
organization and the apparent motivation of the person

involved. the policies of the organization concerning such

matters, and any other relevant considerations. Ordinarily,
referral to a higher authority would be necessary. In some

it is required that the matter be related to the lawyer's repre-

sentation of the organization. If the lawyer's services are

being used by an organization to further a crime or fraud by
the organization, Rules 1.6 (b)(2) and 1.6 (b)(3) may permit

the lawyer to disclose confidential information. In such cir-
cumstances Rule 1.2(d) may also be applicable, in which
event, withdrawal from the representation under Rule 1.16
(a)(1) may be required.

[7] Paragraph (d) makes clear that the authority of a law-
yer to disclose information relating to a representation in cir-

circumstances, however, it may be appropriate for the lawyer

cumstances described in paragraph (¢) does not apply with

to ask the constituent to reconsider the matter; for example, if
the circumstances involve a constituent's innocent misunder-

standing of law and subsequent acceptance of the lawyer's
advice, the lawyer may reasonably conclude that the best
interest of the organization does not require that the matter be
referred to a higher authority. If a constituent persists in con-
duct contrary to the lawyer's advice, it will be necessary for

respect to information relating to a lawyer's engagement by
an organization to investigate an alleged violation of law or to
defend the organization or an officer, employee or other per-
son associated with the organization against a claim arising
out of an alleged violation of law. This is necessary in order

to enable organizational clients to enjoy the full benefits of
legal counsel in conducting an investigation or defending

the lawyer to take steps to have the matter reviewed by a

higher authority in the organization. If the matter is of suffi-
cient seriousness and importance or urgency to the organiza-

tion, referral to higher authority in the organization may be
necessary even if the lawyer has not communicated with the

constituent. Any measures taken should, to the extent practi-

cable, minimize the risk of revealing information relating to

the representation to persons outside the organization. Even
in circumstances where a lawyer is not obligated by Rule

1.13 to proceed, a lawyer may bring to the attention of an

organizational client, including its highest authority, matters
that the lawyer reasonably believes to be of sufficient impor-

tance to warrant doing so in the best interest of the organiza-
tion.
[5] Paragraph (b) also makes clear that when it is reason-

ably necessary to enable the organization to address the mat-
ter in a timely and appropriate manner, the lawyer must refer
the matter to higher authority, including, if warranted by the
circumstances, the highest authority that can act on behalf of

the organization under applicable law. The organization's
highest authority to whom a matter may be referred ordi-

narily will be the board of directors or similar governing
body. However, applicable law may prescribe that under cer-

tain conditions the highest authority reposes elsewhere, for
example, in the independent directors of a corporation.

Relation to Other Rules

[6] The authority and responsibility provided in this Rule
are concurrent with the authority and responsibility provided
in other Rules. In particular, this Rule does not limit or

[8] A lawyer who reasonably believes that he or she has
been discharged because of the lawyer's actions taken pursu-
ant to paragraph (b) or (¢). or who withdraws in circum-
stances that require or permit the lawyer to take action under
either of these paragraphs, must proceed as the lawyer rea-
sonably believes necessary to assure that the organization's
highest authority is informed of the lawyer's discharge or
withdrawal.

Government Agency

[9] The duty defined in this Rule applies to governmental
organizations. Defining precisely the identity of the client
and prescribing the resulting obligations of such lawyers may
be more difficult in the government context and is a matter
beyond the scope of these Rules. See Scope [18]. Although
in some circumstances the client may be a specific agency, it
may also be a branch of government, such as the executive
branch, or the government as a whole. For example, if the
action or failure to act involves the head of a bureau, either
the department of which the bureau is a part or the relevant
branch of government may be the client for purposes of this
Rule. Moreover, in a matter involving the conduct of govern-
ment officials, a government lawyer may have authority
under applicable law to question such conduct more exten-

sively than that of a lawyer for a private organization in sim-
ilar circumstances. Thus, when the client is a governmental
organization, a different balance may be appropriate between

maintaining confidentiality and assuring that the wrongful act
is prevented or rectified, for public business is involved. In

expand the lawyer's responsibility under Rules 1.8, 1.16, 3.3

addition, duties of lawyers employed by the government or

or4.1. Paragraph (¢) of this Rule supplements Rule 1.6(b) by

lawyers in military service may be defined by statutes and

providing an additional basis upon which the lawyer may

regulation. This Rule does not limit that authority. See

reveal information relating to the representation, but does not

Scope.
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Clarifving the Lawver's Role

[10] There are times when the organization's interest

may be or become adverse to those of one or more of its con-
stituents. In such circumstances the lawyer should advise any
constituent, whose interest the lawyer finds adverse to that of
the organization of the conflict or potential conflict of inter-
est, that the lawyer cannot represent such constituent, and
that such person may wish to obtain independent representa-
tion. Care must be taken to assure that the individual under-

stands that, when there is such adversity of interest, the law-
yer for the organization cannot provide legal representation
for that constituent individual, and that discussions between
the lawyer for the organization and the individual may not be
privileged.

[11] Whether such a warning should be given by the law-

yer for the organization to any constituent individual may
turn on the facts of each case.

Dual Representation

[12] Paragraph (g) recognizes that a lawyer for an orga-
nization may also represent a principal officer or major share-
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financial or other harm unless action is taken and cannot ade-
quately act in the client's own interest, & the lawyer may seek
take reasonably necessary protective action, including con-

sulting with individuals or entities that have the ability to take
action to protect the client and, in appropriate cases, seeking
the appointment of a guardian ad litem, conservator or take

otherproteetive-action-withrespeetto-a-elient guardian.

(c) Information relating to the representation of a client
with diminished capacity is protected by Rule 1.6. When tak-
ing protective action pursuant to paragraph (b), the lawyer is
impliedly authorized under Rule 1.6(a) to reveal information
about the client, but only to the extent reasonably necessary
to protect the client's interests.

Comment

[1] The normal client-lawyer relationship is based on the

assumption that the client, when properly advised and

assisted, is capable of making decisions about important mat-
ters. When the client is a minor or suffers from a diminished

mental capacity, however, maintaining the ordinary client-
lawyer relationship may not be possible in all respects. In

holder.

Derivative Actions

[13] Under generally prevailing law, the shareholders or

members of a corporation may bring suit to compel the direc-
tors to perform their legal obligations in the supervision of
the organization. Members of unincorporated associations
have essentially the same right. Such an action may be
brought nominally by the organization, but usually is, in fact,

a legal controversy over management of the organization.
[14] The question can arise whether counsel for the orga-

nization may defend such an action. The proposition that the

organization is the lawyer's client does not alone resolve the
issue. Most derivative actions are a normal incident of an

organization's affairs, to be defended by the organization's
lawyer like any other suit. However, if the claim involves

particular, a severely incapacitated person may have no

power to make legally binding decisions. Nevertheless, a cli-
ent with diminished capacity often has the ability to under-
stand, deliberate upon, and reach conclusions about matters
affecting the client's own well-being. For example, children
as young as five or six years of age, and certainly those of ten
or twelve, are regarded as having opinions that are entitled to

weight in legal proceedings concerning their custody. So
also, it is recognized that some persons of advanced age can

be quite capable of handling routine financial matters while
needing special legal protection concerning major transac-
tions.

[2] The fact that a client suffers a disability does not

diminish the lawyer's obligation to treat the client with atten-
tion and respect. Even if the person has a legal representa-

tive, the lawyer should as far as possible accord the repre-

serious charges of wrongdoing by those in control of the
organization, a conflict may arise between the lawyer's duty
to the organization and the lawyer's relationship with the
board. In those circumstances, Rule 1.7 governs who should

represent the directors and the organization.
Additional Washington Comment (15)

15] Paragraph (h) was taken from former Washington
RPC 1.7(¢); it addresses the obligations of a lawyer who is
not a public officer or employee but is representing a discrete
governmental agency or unit.

RULE 1.4314: CLIENT BNBERADISABHAFY WITH DIMIN-
ISHED CAPACITY

(a) When a client's ab#lity capacity to make adequately
considered decisions in connection with the a representation
is #mpaired diminished, whether because of minority, mental
disability impairment or for some other reason, the lawyer
shall, as far as reasonably possible, maintain a normal client-
lawyer relationship with the client.

(b) When the lawyer reasonably believes that the client

has diminished capacity, is at risk of substantial physical,

sented person the status of client, particularly in maintaining
communication.

[3] The client may wish to have family members or other

persons participate in discussions with the lawyer. When
necessary to assist in the representation, the presence of such
persons generally does not affect the applicability of the
attorney-client evidentiary privilege. Nevertheless, the law-
yer must keep the client's interests foremost and, except for
protective action authorized under paragraph (b), must to

look to the client, and not family members, to make decisions
on the client's behalf.

[4] [Washington revision] If a legal representative has

already been appointed for the client, the lawyer should ordi-
narily look to the representative for decisions on behalf of the
client. In matters involving a minor, whether the lawyer
should look to the parents as natural guardians may depend
on the type of proceeding or matter in which the lawyer is
representing the minor. If the lawyer represents the guardian
as distinct from the ward, and is aware that the guardian is
acting adversely to the ward's interest, the lawyer may have
an obligation to prevent or rectify the guardian's misconduct.
See Rules 1.2(d) and 1.6 (b)(7).

Miscellaneous



WSR 06-15-055

Taking Protective Action

[5] If a lawyer reasonably believes that a client is at risk

of substantial physical, financial or other harm unless action
is taken, and that a normal client-lawyer relationship cannot
be maintained as provided in paragraph (a) because the client

lacks sufficient capacity to communicate or to make ade-
quately considered decisions in connection with the represen-
tation, then paragraph (b) permits the lawyer to take protec-
tive measures deemed necessary. Such measures could

include: consulting with family members, using a reconsid-
eration period to permit clarification or improvement of cir-

cumstances, using voluntary surrogate decisionmaking tools
such as durable powers of attorney or consulting with support
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may disclose in consulting with other individuals or entities
or seeking the appointment of a legal representative. At the
very least, the lawyer should determine whether it is likely
that the person or entity consulted with will act adversely to
the client's interests before discussing matters related to the
client. The lawyer's position in such cases is an unavoidably
difficult one.

Emergency Legal Assistance

[9] In an emergency where the health, safety or a finan-
cial interest of a person with seriously diminished capacity is

threatened with imminent and irreparable harm, a lawyer may
take legal action on behalf of such a person even though the

groups, professional services, adult-protective agencies or
other individuals or entities that have the ability to protect the

person is unable to establish a client-lawyer relationship or to
make or express considered judgments about the matter,

client. In taking any protective action, the lawyer should be
guided by such factors as the wishes and values of the client

to the extent known, the client's best interests and the goals of

when the person or another acting in good faith on that per-

son's behalf has consulted with the lawyer. Even in such an
emergency, however, the lawyer should not act unless the

intruding into the client's decisionmaking autonomy to the
least extent feasible, maximizing client capacities and
respecting the client's family and social connections.

[6] In determining the extent of the client's diminished

capacity, the lawyer should consider and balance such factors
as: the client's ability to articulate reasoning leading to a deci-

lawyer reasonably believes that the person has no other law-
yer, agent or other representative available. The lawyer
should take legal action on behalf of the person only to the
extent reasonably necessary to maintain the status quo or oth-

erwise avoid imminent and irreparable harm. A lawyer who
undertakes to represent a person in such an exigent situation

sion, variability of state of mind and ability to appreciate con-

has the same duties under these Rules as the lawyer would

sequences of a decision; the substantive fairness of a deci-

with respect to a client.

sion; and the consistency of a decision with the known long-

term commitments and values of the client. In appropriate
circumstances, the lawyer may seek guidance from an appro-

priate diagnostician.

[7] If a legal representative has not been appointed, the
lawyer should consider whether appointment of a guardian ad
litem, conservator or guardian is necessary to protect the cli-
ent's interests. Thus, if a client with diminished capacity has
substantial property that should be sold for the client's bene-
fit, effective completion of the transaction may require
appointment of a legal representative. In addition, rules of
procedure in litigation sometimes provide that minors or per-
sons with diminished capacity must be represented by a
guardian or next friend if they do not have a general guardian.
In many circumstances, however, appointment of a legal rep-
resentative may be more expensive or traumatic for the client
than circumstances in fact require. Evaluation of such cir-
cumstances is a matter entrusted to the professional judgment
of the lawyer. In considering alternatives, however, the law-
yer should be aware of any law that requires the lawyer to
advocate the least restrictive action on behalf of the client.

Disclosure of the Client's Condition

[8] Disclosure of the client's diminished capacity could
adversely affect the client's interests. For example, raising
the question of diminished capacity could, in some circum-

stances, lead to proceedings for involuntary commitment.
Information relating to the representation is protected by

Rule 1.6. Therefore, unless authorized to do so, the lawyer
may not disclose such information. When taking protective
action pursuant to paragraph (b), the lawyer is impliedly
authorized to make the necessary disclosures, even when the
client directs the lawyer to the contrary. Nevertheless, given
the risks of disclosure, paragraph (¢) limits what the lawyer
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[10] A lawyer who acts on behalf of a person with seri-
ously diminished capacity in an emergency should keep the

confidences of the person as if dealing with a client, disclos-
ing them only to the extent necessary to accomplish the

intended protective action. The lawyer should disclose to any
tribunal involved and to any other counsel involved the
nature of his or her relationship with the person. The lawyer
should take steps to regularize the relationship or implement
other protective solutions as soon as possible. Normally, a
lawyer would not seek compensation for such emergency
actions taken.

RULE 1.4415A: PRESERVANGIDENTHY-OFFENDSAND SAFE-
GUARDING PROPERTY OFA-CHENT
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. e hich theclient] ed e
(a) This Rule applies to (1) property of clients or third
persons in a lawyer's possession in connection with a repre-
sentation and (2) escrow and other funds held by a lawyer
incident to the closing of any real estate or personal property.
(b) A lawyer must not use, convert, borrow or pledge cli-
ent or third person property for the lawyer's own use.

(c) A lawyer must hold property of clients and third per-
sons separate from the lawyer's own property.

(1) A lawyer must deposit and hold in a trust account
funds subject to this Rule pursuant to paragraph (h) of this
Rule.

(2) A lawyer must identify, label and appropriately safe-
guard any property of clients or third persons other than
funds. The lawyer must keep records of such property that
identify the property. the client or third person, the date of
receipt and the location of safekeeping. The lawyer must pre-
serve the records for seven years after return of the property.

(d) A lawyer must promptly notify a client or third per-
son of receipt of the client or third person's property.

(e) A lawyer must promptly provide a written accounting
to a client or third person after distribution of property or
upon request. A lawyer must provide at least annually a writ-
ten accounting to a client or third person for whom the lawyer
is holding property.

(f) Except as stated in this Rule, a lawyer must promptly
pay or deliver to the client or third person the property which
the client or third person is entitled to receive.

(2) If a lawyer possesses property in which two or more
persons (one of which may be the lawyer) claim interests, the
lawyer must maintain the property in trust until the dispute is
resolved. The lawyer must promptly distribute all undisputed
portions of the property. The lawyer must take reasonable

action to resolve the dispute, including, when appropriate,
interpleading the disputed funds.
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(h) A lawyer must comply with the following for all trust
accounts:

(1) No funds belonging to the lawyer may be deposited
or retained in a trust account except as follows:

(i) funds to pay bank charges, but only in an amount rea-
sonably sufficient for that purpose;

(ii) funds belonging in part to a client or third person and

in part presently or potentially to the lawyer must be depos-
ited and retained in a trust account, but any portion belonging
to the lawyer must be withdrawn at the earliest reasonable
time: or

ii1) funds necessary to restore appropriate balances.

(2) A lawyer must keep complete records as required by
Rule 1.15B.

(3) A lawyer may withdraw funds when necessary to pay
client costs. The lawyer may withdraw earned fees only after
giving reasonable notice to the client of the intent to do so,
through a billing statement or other document.

(4) Receipts must be deposited intact.

(5) All withdrawals must be made only to a named payee
and not to cash. Withdrawals must be made by check or by
bank transfer.

(6) Trust account records must be reconciled as often as

bank statements are generated or at least quarterly. The law-
yer must reconcile the check register balance to the bank

statement balance and reconcile the check register balance to
the combined total of all client ledger records required by
Rule 1.15B (a)(2).

(7) A lawyer must not disburse funds from a trust
account until deposits have cleared the banking process and
been collected, unless the lawyer and the bank have a written
agreement by which the lawyer personally guarantees all dis-
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(1) When client or third-person funds will not produce a
positive net return to the client or third person because the
funds are nominal in amount or expected to be held for a short
period of time the funds must be placed in a pooled interest-
bearing trust account known as an Interest on Lawyer's Trust
Account or IOLTA. The interest accruing on the IOLTA
account, net of reasonable check and deposit processing
charges which may only include items deposited charge,
monthly maintenance fee, per item check charge, and per
deposit charge, must be paid to the Legal Foundation of
Washington. Any other fees and transaction costs must be
paid by the lawyer.

(2) Client or third-person funds that will produce a posi-
tive net return to the client or third person must be placed in
one of the following unless the client or third person requests
that the funds be deposited in an IOLTA account:

(1) a separate interest-bearing trust account for the partic-
ular client or third person with earned interest paid to the cli-
ent or third person; or

(i) a pooled interest-bearing trust account with sub-
accounting that allows for computation of interest earned by
each client or third person's funds with the interest paid to the
appropriate client or third person.

(3) In determining whether to use the account specified
in paragraph (i)(1) or an account specified in paragraph (1)(2),
a lawyer must consider only whether the funds will produce a
positive net return to the client or third person, as determined
by the following factors:

(1) the amount of interest the funds would earn based on
the current rate of interest and the expected period of deposit;

ii) the cost of establishing and administering the
account, including the cost of the lawyer's services and the
cost of preparing any tax reports required for interest accru-
ing to a client or third person's benefit; and

(iii) the capability of financial institutions to calculate
and pay interest to individual clients or third persons if the
account in paragraph (i)(2)(ii) is used.

(4) As to IOLTA accounts created under paragraph
(1)(1), lawyers or law firms must direct the depository institu-

(i) to remit interest or dividends, net of charges autho-
rized by paragraph (i)(1), on the average monthly balance in

bursements from the account without recourse to the trust

the account, or as otherwise computed in accordance with an

account.

(8) Disbursements on behalf of a client or third person

may not exceed the funds of that person on deposit. The
funds of a client or third person must not be used on behalf of

institution's standard accounting practice, monthly, to the
Legal Foundation of Washington;

(ii) to transmit with each remittance to the Foundation a
statement, on a form authorized by the Washington State Bar

anyone else.

(9) Only a lawyer admitted to practice law may be an
authorized signatory on the account.

(1) Trust accounts must be interest-bearing and allow
withdrawals or transfers without any delay other than notice
periods that are required by law or regulation. In the exercise
of ordinary prudence, a lawyer may select any bank, savings
bank, credit union or savings and loan association that is
insured by the Federal Deposit Insurance Corporation or
National Credit Union Administration, is authorized by law
to do business in Washington and has filed the agreement
required by ELC 15.4. Trust account funds must not be

Association, showing details about the account, including but
not limited to the name of the lawyer or law firm for whom
the remittance is sent, the rate of interest applied, and the
amount of service charges deducted, if any, and the balance
used to compute the interest, with a copy of such statement to
be transmitted to the depositing lawyer or law firm; and

(iii) to bill fees and transaction costs not authorized by
paragraph (i)(1) to the lawyer or law firm.

(5) The provisions of paragraph (i) do not relieve a law-
yer or law firm from any obligation imposed by these Rules.

(j) The Legal Foundation of Washington must prepare an

annual report to the Supreme Court of Washington that sum-

placed in mutual funds, stocks, bonds, or similar investments.
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expenses, implementation of its corporate purposes, and any
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one check or negotiable instrument into two or more accounts

problems arising in the administration of the program estab-
lished by paragraph (i) of this Rule.

Washington Comments

[1]1 A lawyer must also comply with the recordkeeping

rule for trust accounts, Rule 1.15B.
[2] Client funds include, but are not limited to, the fol-

at the same time, commonly known as a split deposit.

[11] Paragraph (h)(7) permits Washington lawyers to

enter into written agreements with the trust account financial
institution to provide for disbursement of trust deposits prior

to formal notice of dishonor or collection. In essence the trust
account bank is agreeing to or has guaranteed a loan to the
lawyer and the client for the amount of the trust deposit pend-
ing collection of that deposit from the institution upon which
the instrument was written. A Washington lawyer may only
enter into such an arrangement if 1) there is a formal written
agreement between the attorney and the trust account institu-
tion, and 2) the trust account financial institution provides the
lawyer with written assurance that in the event of dishonor of
the deposited instrument or other difficulty in collecting the

deposited funds, the financial institution will not have
recourse to the trust account to obtain the funds to reimburse

the financial institution. A lawyer must never use one client's
money to pay for withdrawals from the trust account on
behalf of another client who is paid subject to the lawyer's

lowing: legal fees and costs that have been paid in advance,
funds received on behalf of a client, funds to be paid by a cli-

guarantee. The trust account financial institution must agree
that the institution will not seek to fund the guaranteed with-

ent to a third party through the lawyer, other funds subject to

drawal from the trust account, but will instead look to the

attorney and other liens, and payments received in excess of

lawyer for payment of uncollectible funds. Any such agree-

amounts billed for fees.
[3] This Rule applies to property held in any fiduciary

ment must ensure that the trust account funds or deposits of
any other client's or third person's money into the trust

capacity in connection with a representation, whether as

account would not be affected by the guarantee.

trustee, agent, escrow agent, guardian, personal representa-
tive, executor, or otherwise.

[4] The inclusion of ethical obligations to third persons
in the handling of trust funds and property is not intended to

expand or otherwise affect existing law regarding a Washing-
ton lawyer's liability to third parties other than clients. See,

[12] The Legal Foundation of Washington was estab-
lished by Order of the Supreme Court of Washington.

[13] A lawyer may, but is not required to, notify the cli-
ent of the intended use of funds paid to the Foundation.

[14] If the client or third person requests that funds that
would be deposited in a separate interest-bearing account

e.g.. Trask v. Butler, 123 Wn.2d 835, 872 P.2d 1080 (1994);

instead be held in the IOLTA account, the lawyer should doc-

Hetzel v. Parks, 93 Wn. App. 929, 971 P.2d 115 (1999).

[5] Property covered by this Rule includes original doc-
uments affecting legal rights such as wills or deeds.

[6] A lawyer has a duty to take reasonable steps to locate
a client or third person for whom the lawyer is holding funds
or property. If after taking reasonable steps, the lawyer is still
unable to locate the client or third person, the lawyer should
treat the funds as unclaimed property under the Uniform
Unclaimed Property Act, RCW 63.29.

[7]1 A lawyer may not use as a trust account an account in
which funds are periodically transferred by the bank between
a trust account and an uninsured account or other account that
would not qualify as a trust account under this Rule.

[8] If a lawyer accepts payment of an advanced fee

ument this request in the lawyer's trust account records and
preferably should confirm the request in writing to the client
or third person.

[15] A lawyer may not receive from financial institutions

earnings credits or any other benefit from the financial insti-
tution based on the balance maintained in a trust account.

RULE 1.15B: REQUIRED TRUST ACCOUNT RECORDS

(a) A lawyer must maintain current trust account records.

They may be in electronic or manual form and must be
retained for at least seven years after the events they record.
At minimum, the records must include the following:

(1) Checkbook register or equivalent for each trust
account, including entries for all receipts, disbursements, and

deposit by credit card, the payment must be deposited
directly into the trust account. It cannot be deposited into a
general account and then transferred to the trust account.

transfers, and containing at least:
(1) identification of the client matter for which trust funds

were received, disbursed, or transferred:

Similarly, credit card payments of earned fees cannot be
deposited into the trust account and then transferred to

another account.
[9] Under paragraph (g). the extent of the efforts that a
lawyer is obligated to take to resolve a dispute depend on the

(i) the date on which trust funds were received. dis-
bursed, or transferred;

(ii1) the check number for each disbursement;

(iv) the payor or payee for or from which trust funds
were received, disbursed, or transferred; and

amount in dispute, the availability of methods for alternative
dispute resolution, and the likelihood of informal resolution.

(v) the new trust account balance after each receipt, dis-
bursement, or transfer;

[10] The requirement in paragraph (h)(4) that receipts
must be deposited intact means that a lawyer cannot deposit

(2) Individual client ledger records containing either a

separate page for each client or an equivalent electronic

Miscellaneous
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record showing all individual receipts, disbursements, or
transfers, and also containing:

(1) identification of the purpose for which trust funds
were received, disbursed, or transferred;

(ii) the date on which trust funds were received, dis-
bursed or transferred;

(iii) the check number for each disbursement;

(iv) the payor or payee for or from which trust funds
were received, disbursed, or transferred; and

(v) the new client fund balance after each receipt, dis-
bursement, or transfer;

(3) Copies of any agreements pertaining to fees and
costs;

(4) Copies of any statements or accountings to clients or
third parties showing the disbursement of funds to them or on
their behalf;

(5) Copies of bills for legal fees and expenses rendered
to clients;

(6) Copies of invoices, bills or other documents support-
ing all disbursements or transfers from the trust account;

(7) Bank statements, copies of deposit slips. and can-
celled checks or their equivalent;

(8) Copies of all trust account client ledger reconcilia-
tions; and

(9) Copies of those portions of clients' files that are rea-

sonably necessary for a complete understanding of the finan-
cial transactions pertaining to them.

(b) Upon any change in the lawyer's practice affecting
the trust account, including dissolution or sale of a law firm
or suspension or other change in membership status, the law-

yer must make appropriate arrangements for the maintenance
of the records specified in this Rule.

Washington Comments

[1] Paragraph (a)(3) is not intended to require that fee
agreements be in writing. That issue is governed by Rule 1.5.

[2] If trust records are computerized, a system of regular
and frequent (preferably daily) back-up procedures is essen-
tial.

[3] Paragraph (a)(9) does not require a lawyer to retain
the entire client file for a period of seven years, although
many lawyers will choose to do so for other reasons. Rather,
under this paragraph, the lawyer must retain only those por-
tions of the file necessary for a complete understanding of the
financial transactions. For example, if a lawyer received pro-
ceeds of a settlement on a client's behalf, the lawyer would
need to retain a copy of the settlement agreement. In many

cases, there will be nothing in the client file that needs to be
retained other than the specific documents listed in para-

graphs (a)(2)-(8).

RULE 1.4516: DECLINING OR TERMINATING REPRESENTA-
TION

(a) Except as stated in seetton paragraph (c), a lawyer
shall not represent a client or, where representation has com-
menced, shall, notwithstanding RCW 2.44.040, withdraw
from the representation of a client if:

(1) Fthe representation will result in violation of the
Rules of Professional Conduct or other law;

Miscellaneous
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(2) Fthe lawyer's physical or mental condition materially
impairs his the lawyer's ability to represent the client; or

(3) Fthe lawyer is discharged.

(b) Except as stated in seetion paragraph (c), a lawyer
may withdraw from representing a client if:

(1) withdrawal can be accomplished without material
adverse effect on the interests of the client;-orif:;

(+2) Fthe client persists in a course of action involving
the lawyer's services that the lawyer reasonably believes is
criminal or fraudulent;

(23) Fthe client has used the lawyer's services to perpe-
trate a crime or fraud;

(34) Fthe client insists upon purstaing-an-ebjeetive taking
action that the lawyer considers repugnant or i#mprudent with
which the lawyer has a fundamental disagreement;

(45) Fthe client fails substantially to fulfill an obligation
to the lawyer regarding the lawyer's services and has been
given reasonable warning that the lawyer will withdraw
unless the obligation is fulfilled;

(56) Fthe representation will result in an unreasonable
financial burden on the lawyer or has been rendered unrea-
sonably difficult by the client; or

(67) ©other good cause for withdrawal exists.

(c) A lawyer must comply with applicable law requiring
notice to or permission of a tribunal when terminating a rep-
resentation. When ordered to do so by a tribunal, a lawyer
shall continue representation notwithstanding good cause for
terminating the representation.

(d) Upon termination of representation, Aa lawyer shall
take steps to the extent reasonably practicable to protect a cli-
ent's interests, such as giving reasonable notice to the client,
allowing time for employment of other counsel, surrendering
papers and property to which the client is entitled and refund-
ing any advance payment of fee or expense that has not been
earned or incurred. The lawyer may retain papers relating to
the client to the extent permitted by other law.

Comment

[1] A lawyer should not accept representation in a matter
unless it can be performed competently, promptly, without
improper conflict of interest and to completion. Ordinarily, a
representation in a matter is completed when the agreed-upon
assistance has been concluded. See Rules 1.2(¢) and 6.5. See
also Rule 1.3, Comment [4].

Mandatory Withdrawal

2] A lawyer ordinarily must decline or withdraw from

representation if the client demands that the lawyer engage in
conduct that is illegal or violates the Rules of Professional

Conduct or other law. The lawyer is not obliged to decline or
withdraw simply because the client suggests such a course of
conduct; a client may make such a suggestion in the hope that
a lawyer will not be constrained by a professional obligation.

[3]1 When a lawyer has been appointed to represent a cli-
ent, withdrawal ordinarily requires approval of the appoint-
ing authority. See also Rule 6.2. Similarly, court approval or
notice to the court is often required by applicable law before
a lawyer withdraws from pending litigation. Difficulty may
be encountered if withdrawal is based on the client's demand

that the lawyer engage in unprofessional conduct. The court
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may request an explanation for the withdrawal, while the

WSR 06-15-055

hi i whieh ] e hast i L

lawyer may be bound to keep confidential the facts that

[Reserved.]

would constitute such an explanation. The lawyer's state-

ment that professional considerations require termination of
the representation ordinarily should be accepted as sufficient.

Lawyers should be mindful of their obligations to both clients
and the court under Rules 1.6 and 3.3.

Discharge

[4] A client has a right to discharge a lawyer at any time,
with or without cause, subject to liability for payment for the
lawyer's services. Where future dispute about the withdrawal
may be anticipated, it may be advisable to prepare a written
statement reciting the circumstances.

[5] Whether a client can discharge appointed counsel
may depend on applicable law. A client seeking to do so
should be given a full explanation of the consequences.
These consequences may include a decision by the appoint-
ing authority that appointment of successor counsel is unjus-
tified, thus requiring self-representation by the client.

[6] If the client has severely diminished capacity, the cli-
ent may lack the legal capacity to discharge the lawyer, and
in any event the discharge may be seriously adverse to the cli-

ent's interests. The lawyer should make special effort to help
the client consider the consequences and may take reasonably

(b) The entire practice, or the entire area of practice, is
sold to one or more lawyers or law firms;

(c) The seller gives written notice to each of the seller's
clients regarding:

(1) the proposed sale;

(2) the client's right to retain other counsel or to take pos-
session of the file; and

(3) the fact that the client's consent to the transfer of the
client's files will be presumed if the client does not take any
action or does not otherwise object within ninety (90) days of
receipt of the notice.

If a client cannot be given notice, the representation of
that client may be transferred to the purchaser only upon
entry of an order so authorizing by a court having jurisdic-
tion. The seller may disclose to the court in camera informa-
tion relating to the representation only to the extent necessary
to obtain an order authorizing the transfer of a file.

(d) The fees charged clients shall not be increased by rea-
son of the sale.

Comment

[1] The practice of law is a profession, not merely a busi-
ness. Clients are not commodities that can be purchased and

necessary protective action as provided in Rule 1.14.

Optional Withdrawal

[71 A lawyer may withdraw from representation in some
circumstances. The lawyer has the option to withdraw if it
can be accomplished without material adverse effect on the
client's interests. Withdrawal is also justified if the client per-
sists in a course of action that the lawyer reasonably believes
is criminal or fraudulent, for a lawyer is not required to be
associated with such conduct even if the lawyer does not fur-
ther it. Withdrawal is also permitted if the lawyer's services
were misused in the past even if that would materially preju-
dice the client. The lawyer may also withdraw where the cli-
ent insists on taking action that the lawyer considers repug-
nant or with which the lawyer has a fundamental disagree-
ment.

[8] A lawyer may withdraw if the client refuses to abide
by the terms of an agreement relating to the representation,
such as an agreement concerning fees or court costs or an
agreement limiting the objectives of the representation.

Assisting the Client upon Withdrawal

[9] Even if the lawyer has been unfairly discharged by

the client, a lawyer must take all reasonable steps to mitigate
the consequences to the client. The lawyer may retain papers
as security for a fee only to the extent permitted by law. See
Rule 1.15A.

RULE 1.17: SALE OF LAW PRACTICE

A lawyer or a law firm may sell or purchase a law prac-
tice, or an area of law practice, including good will, if the fol-

sold at will. Pursuant to this Rule, when a lawyer or an entire
firm ceases to practice, or ceases to practice in an area of law,
and other lawyers or firms take over the representation, the
selling lawyer or firm may obtain compensation for the rea-
sonable value of the practice as may withdrawing partners of
law firms. See Rules 5.4 and 5.6.

Termination of Practice by the Seller

[2] %ﬁeemfemeﬂt—that—a%ef—&maﬂv&te—af&e&ee—eﬁ&ﬂ

of an-area-of practice be-soldis-satisfiedif the sellerin-good

beinedef o ] - tectionfor{l
office-orresignsfrom-ajudiciary position- [Reserved.]

lowing conditions are satisfied:

engagedinthepracticeoflaw- [Reserved.]
[5] FhisRule-also-permitsalawyerortawfirmto-sell-an
; o If c oo issold and-the |
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[9] All elements of client autonomy, including the cli-
ent's absolute right to discharge a lawyer and transfer the rep-

resentation to another, survive the sale of the practice or area
of practice.

i co_thorel e the e rio] - 5

in-the-areas-of the practice that were notseld:- [Reserved.]

Sale of Entire Practice or Entire Area of Practice

[6] The Rule requires that the seller's entire practice, or

an entire area of practice, be sold. The prohibition against
sale of less than an entire practice area protects those clients

whose matters are less lucrative and who might find it diffi-
cult to secure other counsel if a sale could be limited to sub-

stantial fee-generating matters. The purchasers are required
to undertake all client matters in the practice or practice area,
subject to client consent. This requirement is satisfied, how-
ever, even if a purchaser is unable to undertake a particular

Fee Arrangements Between Client and Purchaser

[10] The sale may not be financed by increases in fees

charged the clients of the practice. Existing arrangements
between the seller and the client as to fees and the scope of
the work must be honored by the purchaser.

Other Applicable Ethical Standards

[11] Lawyers participating in the sale of a law practice or
a practice area are subject to the ethical standards applicable
to involving another lawyer in the representation of a client.

These include, for example, the seller's obligation to exercise

competence in identifying a purchaser qualified to assume
the practice and the purchaser's obligation to undertake the

representation competently (see Rule 1.1); the obligation to
avoid disqualifying conflicts, and to secure the client's
informed consent for those conflicts that can be agreed to (see
Rule 1.7 regarding conflicts and Rule 1.0(e) for the definition
of informed consent); and the obligation to protect informa-
tion relating to the representation (see Rules 1.6 and 1.9).

[12] If approval of the substitution of the purchasing
lawyer for the selling lawyer is required by the rules of any

client matter because of a conflict of interest.

Client Confidences, Consent and Notice

[7]1 Negotiations between seller and prospective pur-
chaser prior to disclosure of information relating to a specific
representation of an identifiable client no more violate the

confidentiality provisions of Rule 1.6 than do preliminary
discussions concerning the possible association of another

tribunal in which a matter is pending, such approval must be
obtained before the matter can be included in the sale (see

Rule 1.16).

Applicability of the Rule

[13] This Rule applies to the sale of a law practice of a
deceased, disabled or disappeared lawyer. Thus, the seller
may be represented by a non-lawyer representative not sub-

lawyer or mergers between firms, with respect to which client

ject to these Rules. Since, however, no lawyer may partici-

consent is not required. Providing the purchaser access to cli-

pate in a sale of a law practice which does not conform to the

ent-specific information relating to the representation and to

requirements of this Rule, the representatives of the seller as

the file, however, requires client consent. The Rule provides

well as the purchasing lawyer can be expected to see to it that

that before such information can be disclosed by the seller to

they are met.

the purchaser the client must be given actual written notice of
the contemplated sale, including the identity of the purchaser,
and must be told that the decision to consent or make other

arrangements must be made within 90 days. If nothing is
heard from the client within that time, consent to the sale is

presumed.

[8] [Washington revision] A lawyer or law firm ceasing

to practice cannot be required to remain in practice because
some clients cannot be given actual notice of the proposed

purchase. Since these clients cannot themselves consent to
the purchase or direct any other disposition of their files, the
Rule requires an order from a court having jurisdiction autho-

[14] Admission to or retirement from a law partnership
or professional association, retirement plans and similar

arrangements, and a sale of tangible assets of a law practice,
do not constitute a sale or purchase governed by this Rule.

[15] This Rule does not apply to the transfers of legal
representation between lawyers when such transfers are unre-
lated to the sale of a practice or an area of practice.

Additional Washington Comment (16)

[16] If, at the time the notice under paragraph (c) is
given, the buyer or seller knows of a conflict that would pre-

rizing their transfer or other disposition. The Court can be
expected to determine whether reasonable efforts to locate

clude the buyer from representing a client of the seller, the
notice to that client should inform the client of the conflict

the client have been exhausted, and whether the absent cli-

and the need for the client to obtain substitute counsel or

ent's legitimate interests will be served by authorizing the
transfer of the file so that the purchaser may continue the rep-

retrieve the file. When such a conflict exists, the notice
described in paragraph (c)(3) cannot be given because there

resentation. Preservation of client confidences requires that

can be no presumption that the client's file will be transferred

the petition for a court order be considered in camera.

Miscellaneous

to the buyer.



Washington State Register, Issue 06-17

RULE 1.18: DUTIES TO PROSPECTIVE CLIENT

(a) A person who discusses with a lawyer the possibility
of forming a client-lawyer relationship with respect to a mat-
ter is a prospective client.

(b) Even when no client-lawyer relationship ensues, a
lawyer who has had discussions with a prospective client
shall not use or reveal information learned in the consulta-
tion, except as Rule 1.9 would permit with respect to infor-
mation of a former client or except as provided in paragraph

().

(c) A lawyer subject to paragraph (b) shall not represent

a client with interests materially adverse to those of a pro-

spective client in the same or a substantially related matter if
the lawyer received information from the prospective client

that could be significantly harmful to that person in the mat-
ter, except as provided in paragraphs (d) or (¢). If a lawyer is
disqualified from representation under this paragraph, no
lawyer in a firm with which that lawyer is associated may
knowingly undertake or continue representation in such a
matter, except as provided in paragraph (d).

(d) When the lawyer has received disqualifying informa-

tion as defined in paragraph (c), representation is permissible

(1) both the affected client and the prospective client
have given informed consent, confirmed in writing, or:

(2) the lawyer who received the information took reason-
able measures to avoid exposure to more disqualifying infor-
mation than was reasonably necessary to determine whether
to represent the prospective client; and

(1) the disqualified lawyer is timely screened from any
participation in the matter and is apportioned no part of the
fee therefrom; and

(i1) written notice is promptly given to the prospective
client.

(e) A lawyer may condition conversations with a pro-

WSR 06-15-055

[3] It is often necessary for a prospective client to reveal
information to the lawyer during an initial consultation prior
to the decision about formation of a client-lawyer relation-
ship. The lawyer often must learn such information to deter-
mine whether there is a conflict of interest with an existing
client and whether the matter is one that the lawyer is willing
to undertake. Paragraph (b) prohibits the lawyer from usin
or revealing that information, except as permitted by Rule
1.9, even if the client or lawyer decides not to proceed with
the representation. The duty exists regardless of how brief the
initial conference may be.

[4] In order to avoid acquiring disqualifying information
from a prospective client, a lawyer considering whether or
not to undertake a new matter should limit the initial inter-
view to only such information as reasonably appears neces-
sary for that purpose. Where the information indicates that a
conflict of interest or other reason for non-representation
exists, the lawyer should so inform the prospective client or
decline the representation. Ifthe prospective client wishes to
retain the lawyer, and if consent is possible under Rule 1.7,
then consent from all affected present or former clients must
be obtained before accepting the representation.

[5] [Reserved. Comment [5] to Model Rule 1.18 is cod-
ified, with minor modifications, as paragraph (e). See Rule
1.0(e) for the definition of informed consent.]

[6] Even in the absence of an agreement, under para-
graph (c), the lawyer is not prohibited from representing a cli-
ent with interests adverse to those of the prospective client in
the same or a substantially related matter unless the lawyer
has received from the prospective client information that
could be significantly harmful if used in the matter.

[7]1 Under paragraph (c). the prohibition in this Rule is
imputed to other lawyers as provided in Rule 1.10, but, under
paragraph (d)(1), imputation may be avoided if the lawyer
obtains the informed consent, confirmed in writing, of both
the prospective and affected clients. In the alternative, impu-

spective client on the person's informed consent that no infor-

tation may be avoided if the conditions of paragraph (d)(2)

mation disclosed during the consultation will prohibit the

are met and all disqualified lawyers are timely screened and

lawyer from representing a different client in the matter. The

written notice is promptly given to the prospective client.

prospective client may also expressly consent to the lawyer's
subsequent use of information received from the prospective

See Rule 1.0(k) (requirements for screening procedures).
Paragraph (d)(2)(i) does not prohibit the screened lawyer

client.
Comment

[1] Prospective clients, like clients, may disclose infor-
mation to a lawyer, place documents or other property in the
lawyer's custody, or rely on the lawyer's advice. A lawyer's
discussions with a prospective client usually are limited in
time and depth and leave both the prospective client and the
lawyer free (and sometimes required) to proceed no further.
Hence, prospective clients should receive some but not all of
the protection afforded clients.

[2] [Washington revision] Not all persons who commu-

nicate information to a lawyer are entitled to protection under

this Rule. A person who communicates information unilater-
ally to a lawyer, without any reasonable expectation that the

lawyer is willing to discuss the possibility of forming a client-
lawyer relationship, is not a "prospective client" within the
meaning of paragraph (a). See also Washington Comment

[10].

from receiving a salary or partnership share established by
prior independent agreement, but that lawyer may not receive
compensation directly related to the matter in which the law-
yer is disqualified.

[8] Notice, including a general description of the subject
matter about which the lawyer was consulted, and of the
screening procedures employed, generally should be given as

soon as practicable after the need for screening becomes
apparent.

[9] For the duty of competence of a lawyer who gives
assistance on the merits of a matter to a prospective client, see
Rule 1.1. For a lawyer's duties when a prospective client
entrusts valuables or papers to the lawyer's care, see Rule
1.15A.

Additional Washington Comments (10 - 13)

[10] Unilateral communications from individuals seek-

ing legal services do not generally create a relationship cov-
ered by this Rule, unless the lawyer invites unilateral confi-
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dential communications. The public dissemination of gen-
eral information concerning a lawyer's name or firm name,

Washington State Register, Issue 06-17

ity as advisor may include indicating that more may be
involved than strictly legal considerations.

practice area and types of clients served, and contact informa-

tion, is not in itself, an invitation to convey unilateral confi-
dential communications nor does it create a reasonable
expectation that the lawyer is willing to discuss the possibil-
ity of forming a client-lawyer relationship.

[11] This Rule is not intended to modify existing case
law defining when a client-lawyer relationship is formed.
See Bohn v. Cody, 119 Wn.2d 357,363, 832 P.2d 71 (1992):;
In re McGlothen, 99 Wn.2d 515, 522, 663 P.2d 1330 (1983).
See also Scope [17].

[12] For purposes of this Rule, "significantly harmful"

means more than de minimis harm.

[13] Pursuant to statute or other law, government offic-
ers and employees may be entitled to defense and indemnifi-
cation by the government. In these circumstances, a govern-
ment lawyer may find it necessary to obtain information from
a government officer or employee to determine if he or she
meets the criteria for representation and indemnification. In
this situation, the government lawyer is acting on behalf of
the government entity as the client, and this Rule would not

apply. The government lawyer shall comply with Rule 4.3 in
obtaining such information.

Title 2 COUNSELOR

RULE 2.1: ADVISOR

In representing a client, a lawyer shall exercise indepen-
dent professional judgment and render candid advice. In ren-
dering advice, a lawyer may refer not only to law but to other
considerations such as moral, economic, social and political
factors, that may be relevant to the client's situation.

Comment
Scope of Advice

[1] A client is entitled to straightforward advice express-
ing the lawyer's honest assessment. Legal advice often
involves unpleasant facts and alternatives that a client may be
disinclined to confront. In presenting advice, a lawyer
endeavors to sustain the client's morale and may put advice in
as acceptable a form as honesty permits. However, a lawyer
should not be deterred from giving candid advice by the pros-
pect that the advice will be unpalatable to the client.

[2] Advice couched in narrow legal terms may be of little
value to a client, especially where practical considerations,
such as cost or effects on other people, are predominant.
Purely technical legal advice, therefore. can sometimes be
inadequate. It is proper for a lawyer to refer to relevant moral
and ethical considerations in giving advice. Although a law-
yer is not a moral advisor as such, moral and ethical consid-
erations impinge upon most legal questions and may deci-
sively influence how the law will be applied.

[3] A client may expressly or impliedly ask the lawyer
for purely technical advice. When such a request is made by
a client experienced in legal matters, the lawyer may accept it
at face value. When such a request is made by a client inex-
perienced in legal matters, however, the lawyer's responsibil-
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[4] Matters that go beyond strictly legal questions may
also be in the domain of another profession. Family matters
can involve problems within the professional competence of
psychiatry, clinical psychology or social work; business mat-
ters can involve problems within the competence of the

accounting profession or of financial specialists. Where con-
sultation with a professional in another field is itself some-

thing a competent lawyer would recommend, the lawyer
should make such a recommendation. At the same time, a
lawyer's advice at its best often consists of recommending a
course of action in the face of conflicting recommendations

of experts.
Offering Advice

[5] In general, a lawyer is not expected to give advice
until asked by the client. However, when a lawyer knows
that a client proposes a course of action that is likely to result
in substantial adverse legal consequences to the client, the
lawyer's duty to the client under Rule 1.4 may require that the
lawyer offer advice if the client's course of action is related to
the representation. Similarly, when a matter is likely to
involve litigation, it may be necessary under Rule 1.4 to
inform the client of forms of dispute resolution that might
constitute reasonable alternatives to litigation. A lawyer
ordinarily has no duty to initiate investigation of a client's
affairs or to give advice that the client has indicated is
unwanted, but a lawyer may initiate advice to a client when
doing so appears to be in the client's interest.

Rule 2.2 PHERMEPHARY (Deleted)
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Washington Comment

[1] Former Washington RPC 2.2 governed lawyers act-
ing as intermediaries between clients. When representing
multiple clients in the same matter, a lawyer must comply
with Rule 1.7. A number of special considerations apply
when a lawyer acts as an intermediary and represents multi-
ple clients in the same matter. See Comments [29] - [33] to
Rule 1.7.

RULE 2.3: EVALUATION FOR USE BY THIRD PERSONS

(a) A lawyer may undertake provide an evaluation of a
matter affecting a client for the use of someone other than the
client if--Fthe lawyer reasonably believes that making the
evaluation is compatible with other aspects of the lawyer's
relationship with the client;-and.

(b) When the lawyer knows or reasonably should know
that the evaluation is likely to affect the client's interests
materially and adversely, the lawyer shall not provide the
evaluation unless the client gives informed consent.

(bc) Except as disclosure is required authorized in con-
nection with a report of an evaluation, information relating to
the evaluation is otherwise protected by #Rule 1.6.

Comment

Definition

[1] An evaluation may be performed at the client's direc-
tion or when impliedly authorized in order to carry out the
representation. See Rule 1.2. Such an evaluation may be for

the primary purpose of establishing information for the bene-

fit of third parties; for example, an opinion concerning the
title of property rendered at the behest of a vendor for the

information of a prospective purchaser, or at the behest of a
borrower for the information of a prospective lender. In
some situations, the evaluation may be required by a govern-
ment agency: for example, an opinion concerning the legality
of the securities registered for sale under the securities laws.
In other instances, the evaluation may be required by a third
person, such as a purchaser of a business.

[2] A legal evaluation should be distinguished from an
investigation of a person with whom the lawyer does not have
a client-lawyer relationship. For example, a lawyer retained
by a purchaser to analyze a vendor's title to property does not
have a client-lawyer relationship with the vendor. So also, an
investigation into a person's affairs by a government lawyer,
or by special counsel by a government lawyer, or by special
counsel employed by the government, is not an evaluation as
that term is used in this Rule. The question is whether the
lawyer is retained by the person whose affairs are being
examined. When the lawyer is retained by that person, the
general rules concerning loyalty to client and preservation of
confidences apply., which is not the case if the lawyer is
retained by someone else. For this reason, it is essential to
identify the person by whom the lawyer is retained. This
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Duties Owed to Third Person and Client

[3] When the evaluation is intended for the information
or use of a third person, a legal duty to that person may or
may not arise. That legal question is beyond the scope of this
Rule. However, since such an evaluation involves a depar-
ture from the normal client-lawyer relationship, careful anal-
ysis of the situation is required. The lawyer must be satisfied
as a matter of professional judgment that making the evalua-
tion is compatible with other functions undertaken in behalf

of the client. For example, if the lawyer is acting as advocate
in defending the client against charges of fraud, it would nor-

mally be incompatible with that responsibility for the lawyer
to perform an evaluation for others concerning the same or a
related transaction. Assuming no such impediment is appar-
ent, however, the lawyer should advise the client of the impli-
cations of the evaluation, particularly the lawyer's responsi-

bilities to third persons and the duty to disseminate the find-

mgs.

Access to and Disclosure of Information

[4] The quality of an evaluation depends on the freedom
and extent of the investigation upon which it is based. Ordi-
narily a lawyer should have whatever latitude of investigation
seems necessary as a matter of professional judgment. Under
some circumstances, however, the terms of the evaluation
may be limited. For example, certain issues or sources may
be categorically excluded, or the scope of search may be lim-
ited by time constraints or the noncooperation of persons
having relevant information. Any such limitations that are
material to the evaluation should be described in the report.
If after a lawyer has commenced an evaluation, the client
refuses to comply with the terms upon which it was under-
stood the evaluation was to have been made, the lawyer's
obligations are determined by law, having reference to the
terms of the client's agreement and the surrounding circum-
stances. In no circumstances is the lawyer permitted to
knowingly make a false statement of material fact or law in
providing an evaluation under this Rule. See Rule 4.1.

Obtaining Client's Informed Consent

[5] Information relating to an evaluation is protected by
Rule 1.6. In many situations, providing an evaluation to a
third party poses no significant risk to the client; thus, the
lawyer may be impliedly authorized to disclose information
to carry out the representation. See Rule 1.6(a). Where,
however, it is reasonably likely that providing the evaluation
will affect the client's interests materially and adversely, the
lawyer must first obtain the client's consent after the client
has been adequately informed concerning the important pos-
sible effects on the client's interests. See Rules 1.6(a) and

1.0(e).

Financial Auditors’ Requests for Information

[6] When a question concerning the legal situation of a

client arises at the instance of the client's financial auditor and
the question is referred to the lawyer, the lawyer's response

should be made clear not only to the person under examina-
tion, but also to others to whom the results are to be made

may be made in accordance with procedures recognized in
the legal profession. Such a procedure is set forth in the

available.

American Bar Association Statement of Policy Regarding

Miscellaneous
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Lawyers' Responses to Auditors' Requests for Information,
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closure required under this paragraph will depend on the par-

adopted in 1975.
RULE 2.4: LAWYER SERVING AS THIRD-PARTY NEUTRAL

(a) A lawyer serves as a third-party neutral when the law-
yer assists two or more persons who are not clients of the law-
yer to reach a resolution of a dispute or other matter that has
arisen between them. Service as a third-party neutral may
include service as an arbitrator, a mediator or in such other
capacity as will enable the lawyer to assist the parties to
resolve the matter.

(b) A lawyer serving as a third-party neutral shall inform
unrepresented parties that the lawyer is not representing
them. When the lawyer knows or reasonably should know

ticular parties involved and the subject matter of the proceed-
ing, as well as the particular features of the dispute-resolution
process selected.

[4] A lawyer who serves as a third-party neutral subse-
quently may be asked to serve as a lawyer representing a cli-
ent in the same matter. The conflicts of interest that arise for
both the individual lawyer and the lawyer's law firm are
addressed in Rule 1.12.

[5] Lawyers who represent clients in alternative dispute-
resolution processes are governed by the Rules of Profes-
sional Conduct. When the dispute-resolution process takes

place before a tribunal, as in binding arbitration (see Rule

1.0(m)), the lawyer's duty of candor is governed by Rule 3.3.

that a party does not understand the lawyer's role in the mat-

Otherwise, the lawyer's duty of candor toward both the third-

ter, the lawyer shall explain the difference between the law-
yer's role as a third-party neutral and a lawyer's role as one

who represents a client.

Comment

[1] Alternative dispute resolution has become a substan-
tial part of the civil justice system. Aside from representing
clients in dispute-resolution processes, lawyers often serve as
third-party neutrals. A third-party neutral is a person, such as

party neutral and other parties is governed by Rule 4.1.

Title 3 ADVOCATE

RULE 3.1; MERITORIOUS CLAIMS AND CONTENTIONS

A lawyer shall not bring or defend a proceeding, or assert
or controvert an issue therein, unless there is a basis in law
and fact for doing so that is not frivolous, which includes a

a mediator, arbitrator, conciliator or evaluator, who assists
the parties, represented or unrepresented, in the resolution of
a dispute or in the arrangement of a transaction. Whether a
third-party neutral serves primarily as a facilitator, evaluator
or decisionmaker depends on the particular process that is
either selected by the parties or mandated by a court.

[2] The role of a third-party neutral is not unique to law-
yers, although, in some court-connected contexts, only law-
yers are allowed to serve in this role or to handle certain types
of cases. In performing this role, the lawyer may be subject
to court rules or other law that apply either to third-party neu-
trals generally or to lawyers serving as third-party neutrals.
Lawyer-neutrals may also be subject to various codes of eth-
ics, such as the Code of Ethics for Arbitration in Commercial
Disputes prepared by a joint committee of the American Bar
Association and the American Arbitration Association or the
Model Standards of Conduct for Mediators jointly prepared
by the American Bar Association, the American Arbitration
Association and the Society of Professionals in Dispute Res-
olution.

[3] Unlike nonlawyers who serve as third-party neutrals,
lawyers serving in this role may experience unique problems
as a result of differences between the role of a third-party
neutral and a lawyer's service as a client representative. The
potential for confusion is significant when the parties are
unrepresented in the process. Thus, paragraph (b) requires a
lawyer-neutral to inform unrepresented parties that the law-
yer is not representing them. For some parties, particularly
parties who frequently use dispute-resolution processes, this
information will be sufficient. For others, particularly those
who are using the process for the first time, more information
will be required. Where appropriate, the lawyer should
inform unrepresented parties of the important differences

good faith argument for an extension, modification or rever-
sal of existing law. A lawyer for the defendant in a criminal
proceeding, or the respondent in a proceeding that could
result in incarceration, may nevertheless so defend the pro-
ceeding as to require that every element of the case be estab-
lished.

Comment

[1] The advocate has a duty to use legal procedure for the
fullest benefit of the client's cause, but also a duty not to
abuse legal procedure. The law, both procedural and substan-
tive, establishes the limits within which an advocate may pro-
ceed. However, the law is not always clear and never is

static. Accordingly. in determining the proper scope of advo-
cacy, account must be taken of the law's ambiguities and

potential for change.

[2] The filing of an action or defense or similar action
taken for a client is not frivolous merely because the facts
have not first been fully substantiated or because the lawyer
expects to develop vital evidence only by discovery. What is
required of lawyers, however, is that they inform themselves
about the facts of their clients' cases and the applicable law
and determine that they can make good faith arguments in
support of their clients' positions. Such action is not frivolous
even though the lawyer believes that the client's position ulti-
mately will not prevail. The action is frivolous, however, if
the lawyer is unable either to make a good faith argument on
the merits of the action taken or to support the action taken by
a good faith argument for an extension, modification or
reversal of existing law.

[3]1 The lawyer's obligations under this Rule are subordi-
nate to federal or state constitutional law that entitles a defen-

between the lawyer's role as third-party neutral and a lawyer's
role as a client representative, including the inapplicability of

dant in a criminal matter to the assistance of counsel in pre-
senting a claim or contention that otherwise would be prohib-

the attorney-client evidentiary privilege. The extent of dis-

ited by this Rule.
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RULE 3.2; EXPEDITING LITIGATION

A lawyer shall make reasonable efforts to expedite litiga-
tion consistent with the interests of the client.

Comment

1] Dilatory practices bring the administration of justice

into disrepute. Although there will be occasions when a law-
yer may properly seek a postponement for personal reasons,
it is not proper for a lawyer to routinely fail to expedite litiga-
tion solely for the convenience of the advocates. Nor will a
failure to expedite be reasonable if done for the purpose of
frustrating an opposing party's attempt to obtain rightful
redress or repose. It is not a justification that similar conduct
is often tolerated by the bench and bar. The question is
whether a competent lawyer acting in good faith would
regard the course of action as having some substantial pur-
pose other than delay. Realizing financial or other benefit
from otherwise improper delay in litigation is not a legitimate
interest of the client.

RULE 3.3: CANDOR TOWARD THE TRIBUNAL

(a) A lawyer shall not knowingly:

(1) Mmake a false statement of material fact or law to a
tribunal or fail to correct a false statement of material fact or
law previously made to the tribunal by the lawyer;

(2) Efail to disclose a material fact to a tribunal when dis-
closure is necessary to avoid assisting a criminal or fraudu-
lent act by the client unless such disclosure is prohibited by
fRule 1.6;

(3) Efail to disclose to the tribunal legal authority in the
controlling jurisdiction known to the lawyer to be directly
adverse to the position of the client and not disclosed by
opposing counsel; or

(4) ©offer evidence that the lawyer knows to be false. H

(b) The duties stated in seetion

(a) continue to the conclusion of the proceeding.
| ] | Lonti fadicat

(c) If the lawyer has offered material evidence and
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hibited by #fRule 1.6, the lawyer shall promptly make reason-
able efforts to convince the client to consent to disclosure. If
the client refuses to consent to disclosure, the lawyer may
seek to withdraw from the representation in accordance with
fRule 1.156.

(e) A lawyer may refuse to offer evidence that the lawyer
reasonably believes is false.

(f) In an ex parte proceeding, a lawyer shall inform the
tribunal of all relevant material facts known to the lawyer that
should-he-diselosed-to-permit will enable the tribunal to make

an informed decision, whether or not the facts are adverse.

~onstitationsllaw defnine the riel . :

Lin eriminal o the_oblicati

Comment

1] [Washington Rrevision] This Rule governs the con-
duct of a lawyer who is representing a client in the proceed-
ings of a tribunal. See Rule 1.0(m) for the definition of "tri-

bunal." It also applies when the lawyer is representing a client
in an ancillary proceeding conducted pursuant to the tribu-

nal's adjudicative authority, such as a deposition—Fhus—for

[2] This Rule sets forth the special duties of lawyers as
officers of the court to avoid conduct that undermines the
integrity of the adjudicative process. A lawyer acting as an
advocate in an adjudicative proceeding has an obligation to
present the client's case with persuasive force. Performance
of that duty while maintaining confidences of the client, how-
ever, is qualified by the advocate's duty of candor to the tribu-
nal. Consequently, although a lawyer in an adversary pro-
ceeding is not required to present an impartial exposition of
the law or to vouch for the evidence submitted in a cause, the
lawyer must not allow the tribunal to be misled by false state-
ments of law or fact or evidence that the lawyer knows to be
false.

Representations by a Lawyer

3] [Washington revision] An advocate is responsible
for pleadings and other documents prepared for litigation, but
is usually not required to have personal knowledge of matters
asserted therein, for litigation documents ordinarily present
assertions by the client, or by someone on the client's behalf,
and not assertions by the lawyer. Compare Rule 3.1. How-
ever, an assertion purporting to be on the lawyer's own
knowledge, as in an affidavit by the lawyer or in a statement

comes to know of its falsity, the lawyer shall promptly dis-
close this fact to the tribunal unless such disclosure is prohib-

in open court, may properly be made only when the lawyer
knows the assertion is true or believes it to be true on the

ited by ¥Rule 1.6.

basis of a reasonably diligent inquiry. There are circum-
stances where failure to make a disclosure is the equivalent of

Thed 5 ] 1 .

an affirmative misrepresentation. The obligation prescribed
in Rule 1.2(d) not to counsel a client to commit or assist the

(d) If the lawyer has offered material evidence and

client in committing a fraud applies in litigation. Regarding
compliance with Rule 1.2(d), see the Comment to that Rule.

comes to know of'its falsity, and disclosure of this fact is pro-

See also Comment [4] to Rule 8.4.
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Legal Argument

[4] Legal argument based on a knowingly false represen-

tation of law constitutes dishonesty toward the tribunal. A

lawyer is not required to make a disinterested exposition of
the law, but must recognize the existence of pertinent legal

authorities. Furthermore, as stated in paragraph (a)(3 2). an
advocate has a duty to disclose directly adverse authority in
the controlling jurisdiction that has not been disclosed by the
opposing party. The underlying concept is that legal argu-
ment is a discussion seeking to determine the legal premises
properly applicable to the case.

Offering Evidence

[5] Paragraph—{aX3)requires—that-the dawverrefusete
i CY
Dtiel s E,EEE. L0 10 Dy Taise E’EEEEEE,
hE.EhE.H s-wishes—TFhis duty is-premised-on thi.h —
obligs tofras-an officerof the cout .E prevent the trier E“i.s
{li sm] s.s}nglﬂn.s?ls]s E] false E::;E Eﬁ]EE ’.klh E; . 3155 HROLVIE
ofestablishing-itsfalsity. [Reserved].

[6] If a lawyer knows that the client intends to testify
falsely or wants the lawyer to introduce false evidence, the
lawyer should seek to persuade the client that the evidence
should not be offered. Ifthe persuasion is ineffective and the
lawyer continues to represent the client, the lawyer must
refuse to offer the false evidence. If only a portion of a wit-
ness's testimony will be false, the lawyer may call the witness
to testify but may not elicit or otherwise permit the witness to
present the testimony that the lawyer knows is false.

[7] [Washington revision] The duties stated in para-
graphs (a) and(b} apply to all lawyers, including defense
counsel in criminal cases. In some jurisdictions other than
Washington, however, courts have required counsel to
present the accused as a witness or to give a narrative state-
ment if the accused so desires, even if counsel knows that the
testimony or statement will be false. The obligation of the
advocate under the Rules of Professional Conduct is subordi-
nate to such requirements. See State v. Berrysmith, 87 Wn.
App. 268, 944 P.2d 397 (1997). review denied, 134 Wn.2d
1008, 954 P.2d 277 (1998). See-also-Comment{9}:

[8] The prohibition against offering false evidence only
applies if the lawyer knows that the evidence is false. A law-
yer's reasonable belief that evidence is false does not pre-
clude its presentation to the trier of fact. A lawyer's knowl-
edge that evidence is false, however, can be inferred from the
circumstances. See Rule 1.0(f). Thus, although a lawyer
should resolve doubts about the veracity of testimony or
other evidence in favor of the client, the lawyer cannot ignore
an obvious falsehood.

[9] Altheugh-parasgraph{(a)3)-enlyprohibitsalawyer
; o - he | l be falsei
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la]x.e S'thEiEES.Em.iEH; it EE. f::al'se ;he 131 ;ex;must hEHE*F ;hf'
[Reserved].

Remedial Measures

mistrial-or-perhaps nothing: [Reserved.]

[11] The disclosure of a client's false testimony can

result in grave consequences to the client, including not only
a sense of betrayal but also loss of the case and perhaps a
prosecution for perjury. But the alternative is that the lawyer
cooperate in deceiving the court, thereby subverting the truth-
finding process which the adversary system is designed to
implement. See Rule 1.2(d). Furthermore, unless it is clearly
understood that the lawyer will act upon the duty to disclose
the existence of false evidence, the client can simply reject
the lawyer's advice to reveal the false evidence and insist that
the lawyer keep silent. Thus the client could in effect coerce
the lawyer into being a party to fraud on the court.

Preserving Integrity of Adjudicative Process

[12] [Washington revision] Lawyers have a special
obligation to protect a tribunal against criminal or fraudulent
conduct that undermines the integrity of the adjudicative pro-
cess, such as bribing, intimidating or otherwise unlawfully
communicating with a witness, juror, court official or other
participant in the proceeding, unlawfully destroying or con-

cealing documents or other evidence or failing to disclose
information to the tribunal when required by law to do so.

Thus—parasraph-(b)-reguires—atawyer-to-take reasonable

Duration of Obligation

[13] A practical time limit on the obligation to rectify
false evidence or false statements of law and fact has to be

established. The conclusion of the proceeding is a reasonably
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definite point for the termination of the obligation. A pro-

ceeding has concluded within the meaning of this Rule when
a final judgment in the proceeding has been affirmed on

appeal or the time for review has passed.

Ex Parte Proceedings

14] Ordinarily, an advocate has the limited responsibil-
ity of presenting one side of the matters that a tribunal should
consider in reaching a decision; the conflicting position is
expected to be presented by the opposing party. However, in

any ex parte proceeding, such as an application for a tempo-

rary restraining order, there is no balance of presentation by
opposing advocates. The object of an ex parte proceeding is

nevertheless to yield a substantially just result. The judge has
an affirmative responsibility to accord the absent party just
consideration. The lawyer for the represented party has the
correlative duty to make disclosures of material facts known
to the lawyer and that the lawyer reasonably believes are nec-
essary to an informed decision.

Withdrawal
[15] [Washington revision] Normally, a lawyer's com-

pliance with the duty of candor imposed by this Rule does not
require that the lawyer withdraw from the representation of a
client whose interests will be or have been adversely affected
by the lawyer's disclosure. The lawyer may, however, be
required by Rule 1.16(a) to seek permission of the tribunal to
withdraw if the lawyer's compliance with this Rule's duty of
candor results in such an extreme deterioration of the client-
lawyer relationship that the lawyer can no longer compe-
tently represent the client. See also Rule 1.16(b) for the cir-
cumstances in which a lawyer will be permitted to seek a tri-

bunal's permission to withdraw. In connection with a request
for permission to withdraw that is premised on a client's mis-

conduct, a lawyer may reveal information relating to the rep-
resentation enly-to-the-extentreasonably necessary-to-comply
with-this Rule-or as etherwise permitted by Rule 1.6.

RULE 3.4;: FAIRNESS TO OPPOSING PARTY AND COUNSEL

A lawyer shall not:

(a) Bunlawfully obstruct another party's access to evi-
dence or unlawfully alter, destroy or conceal a document or
other material having potential evidentiary value. A lawyer
shall not counsel or assist another person to do any such act;

(b) Efalsify evidence, counsel or assist a witness to tes-
tify falsely, or offer an inducement to a witness that is prohib-
ited by law;

(c) Kknowingly disobey an obligation under the rules of
a tribunal except for an open refusal based on an assertion
that no valid obligation exists;

(d) %in pretrial procedure, make a frivolous discovery
request or fail to make reasonably diligent effort to comply
with a legally proper discovery request by an opposing party;
or

(e) Hin trial, allude to any matter that the lawyer does not
reasonably believe is relevant or that will not be supported by
admissible evidence, er assert personal knowledge of facts in
issue except when testifying as a witnesssz, or state a personal
opinion as to the justness of a cause, the credibility of a wit-
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ness, the culpability of a civil litigant or the guilt or innocence
of an accused.

(f) ol . .
: In t-na}.s.ta.ts @ ﬁEiSE.ﬂal Eﬁ’ HHORas EE.F}.lE Justness ﬂf. a
cause the] Efsdi.b] 1ht5.ﬂfa “ﬂess;the Ealﬁabtﬁﬁls Ef]a“] tHit
. b ] I I
herein- [Reserved.]

Comment

[1] The procedure of the adversary system contemplates

that the evidence in a case is to be marshalled competitively
by the contending parties. Fair competition in the adversary

system is secured by prohibitions against destruction or con-
cealment of evidence, improperly influencing witnesses,
obstructive tactics in discovery procedure, and the like.

[2] Documents and other items of evidence are often
essential to establish a claim or defense. Subject to eviden-
tiary privileges, the right of an opposing party. including the
government, to obtain evidence through discovery or sub-
poena is an important procedural right. The exercise of that
right can be frustrated if relevant material is altered. con-
cealed or destroyed. Applicable law in many jurisdictions
makes it an offense to destroy material for purpose of impair-
ing its availability in a pending proceeding or one whose
commencement can be foreseen. Falsifying evidence is also
generally a criminal offense. Paragraph (a) applies to eviden-
tiary material generally, including computerized information.
Applicable law may permit a lawyer to take temporary pos-
session of physical evidence of client crimes for the purpose
of conducting a limited examination that will not alter or
destroy material characteristics of the evidence. In such a
case, applicable law may require the lawyer to turn the evi-
dence over to the police or other prosecuting authority,
depending on the circumstances.

[3]1 With regard to paragraph (b). it is not improper to pay
a witness's expenses or to compensate an expert witness on
terms permitted by law. The common law rule in most juris-
dictions is that it is improper to pay an occurrence witness
any fee for testifying and that it is improper to pay an expert
witness a contingent fee.

[4] [Reserved.]

Additional Washington Comment (5)

5] Washington did not adopt Model Rule 3.4(f). which
delineates circumstances in which a lawyer may request that
a person other than a client refrain from voluntarily giving
information to another party, because the Model Rule is
inconsistent with Washington law. See Wright v. Group
Health Hospital, 103 Wn.2d 192, 691 P.2d 564 (1994).
Advising or requesting that a person other than a client
refrain from voluntarily giving information to another party
may violate other Rules. See, e.g., Rule 8.4(d).

RULE 3.5: IMPARTIALITY AND DECORUM OF THE TRIBUNAL

A lawyer shall not:

(a) Sseek to influence a judge, juror, prospective juror or
other official by means prohibited by law;

Miscellaneous
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(b) Ecommunicate ex parte with such a person exeeptas
permitted during the proceeding unless authorized to do so by
law or court order; o

(c) communicate with a juror or prospective juror after
discharge of the jury if:

(1) the communication is prohibited by law or court
order;

(2) the juror has made known to the lawyer a desire not
to communicate; or

(3) the communication involves misrepresentation, coer-
cion, duress or harassment; or

(d) Eengage in conduct intended to disrupt a tribunal.

Comment

[1] [Washington revision] Many forms of improper
influence upon a tribunal are proscribed by criminal law.
Others are specified in the Washington Code of Judicial Con-

duct, with which an advocate should be familiar. A lawyer is
required to avoid contributing to a violation of such provi-

sions.

[2] During a proceeding a lawyer may not communicate

ex parte with persons serving in an official capacity in the
proceeding, such as judges, masters or jurors, unless autho-
rized to do so by law or court order.

[3] A lawyer may on occasion want to communicate with
a juror or prospective juror after the jury has been discharged.
The lawyer may do so unless the communication is prohib-
ited by law or a court order but must respect the desire of the
juror not to talk with the lawyer. The lawyer may not engage
in improper conduct during the communication.

[4] The advocate's function is to present evidence and
argument so that the cause may be decided according to law.

Refraining from abusive or obstreperous conduct is a corol-
lary of the advocate's right to speak on behalf of litigants. A
lawyer may stand firm against abuse by a judge but should
avoid reciprocation; the judge's default is no justification for
similar dereliction by an advocate. An advocate can present
the cause, protect the record for subsequent review and pre-
serve professional integrity by patient firmness no less effec-
tively than by belligerence or theatrics.

[5] The duty to refrain from disruptive conduct applies to

any proceeding of a tribunal, including a deposition. See
Rule 1.0(m).

RULE 3.6; TRIAL PUBLICITY

(a) A lawyer who is participating or has participated in
the investigation or litigation of a matter shall not make an
extrajudicial statement that areasenable-persen-would-expeet
te the lawyer knows or reasonably should know will be dis-
seminated by means of public communication #thelawyer

it and will have a sub-
stantial likelihood of materially prejudicing an adjudicative
proceeding in the matter.

(b) Notwithstanding paragraph (a), a lawyer may state:

(1) the claim, offense or defense involved and, except

when prohibited by law, the identity of the persons involved;

(2) information contained in a public record;

(3) that an investigation of a matter is in progress;

(4) the scheduling or result of any step in litigation;

Miscellaneous
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(5) a request for assistance in obtaining evidence and

information necessary thereto;

(6) a warning of danger concerning the behavior of a per-
son involved, when there is reason to believe that there exists
the likelihood of substantial harm to an individual or to the
public interest; and

(7) in a criminal case, in addition to subparagraphs (1)
through (6):
(1) the identity, residence, occupation and family status

of the accused;

(i) if the accused has not been apprehended, information
necessary to aid in apprehension of that person;

(ii1) the fact, time and place of arrest; and

(iv) the identity of investigating and arresting officers or
agencies and the length of the investigation.

(¢) Notwithstanding paragraph (a), a lawyer may make a
statement that a reasonable lawyer would believe is required
to protect a client from the substantial undue prejudicial
effect of recent publicity not initiated by the lawyer or the
lawyer's client. A statement made pursuant to this paragraph
shall be limited to such information as is necessary to miti-
gate the recent adverse publicity.

(d) No lawyer associated in a firm or government agency
with a lawyer subject to paragraph (a) shall make a statement
prohibited by paragraph (a).

GUHIDELINES FORAPPEYING RPC 36
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Comment

[1] It is difficult to strike a balance between protecting
the right to a fair trial and safeguarding the right of free
expression. Preserving the right to a fair trial necessarily

entails some curtailment of the information that may be dis-
seminated about a party prior to trial, particularly where trial
by jury is involved. If there were no such limits, the result
would be the practical nullification of the protective effect of
the rules of forensic decorum and the exclusionary rules of
evidence. On the other hand, there are vital social interests

served by the free dissemination of information about events

having legal consequences and about legal proceedings them-
selves. The public has a right to know about threats to its

safety and measures aimed at assuring its security. It also has
a legitimate interest in the conduct of judicial proceedings,
particularly in matters of general public concern. Further-
more, the subject matter of legal proceedings is often of
direct significance in debate and deliberation over questions
of public policy.

[2] Special rules of confidentiality may validly govern

proceedings in juvenile, domestic relations and mental dis-
ability proceedings, and perhaps other types of litigation.

Rule 3.4(c) requires compliance with such rules.
[3] The Rule sets forth a basic general prohibition

against a lawyer's making statements that the lawyer knows
or should know will have a substantial likelihood of materi-

ally prejudicing an adjudicative proceeding. Recognizing
that the public value of informed commentary is great and the
likelihood of prejudice to a proceeding by the commentary of
a lawyer who is not involved in the proceeding is small, the
Rule applies only to lawyers who are, or who have been
involved in the investigation or litigation of a case, and their
associates.

[4] Paragraph (b) identifies specific matters about which
a lawyer's statements would not ordinarily be considered to
present a substantial likelihood of material prejudice, and
should not in any event be considered prohibited by the gen-
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eral prohibition of paragraph (a). Paragraph (b) is not
intended to be an exhaustive listing of the subjects upon
which a lawyer may make a statement, but statements on
other matters may be subject to paragraph (a).

[5] There are, on the other hand, certain subjects that are
more likely than not to have a material prejudicial effect on a

proceeding, particularly when they refer to a civil matter tri-

able to a jury, a criminal matter, or any other proceeding that
could result in incarceration. These subjects relate to:

(1) the character, credibility, reputation or criminal

record of a party, suspect in a criminal investigation or wit-
ness, or the identity of a witness, or the expected testimony of

a party or witness;

(2) in a criminal case or proceeding that could result in

incarceration, the possibility of a plea of guilty to the offense
or the existence or contents of any confession, admission, or
statement given by a defendant or suspect or that person's
refusal or failure to make a statement;

(3) the performance or results of any examination or test

or the refusal or failure of a person to submit to an examina-
tion or test, or the identity or nature of physical evidence

expected to be presented;

(4) any opinion as to the guilt or innocence of a defen-

dant or suspect in a criminal case or proceeding that could
result in incarceration;

(5) information that the lawyer knows or reasonably

should know is likely to be inadmissible as evidence in a trial
and that would, if disclosed, create a substantial risk of prej-
udicing an impartial trial; or

(6) the fact that a defendant has been charged with a
crime, unless there is included therein a statement explaining
that the charge is merely an accusation and that the defendant
is presumed innocent until and unless proven guilty.

[6] Another relevant factor in determining prejudice is

the nature of the proceeding involved. Criminal jury trials
will be most sensitive to extrajudicial speech. Civil trials

may be less sensitive. Non-jury hearings and arbitration pro-
ceedings may be even less affected. The Rule will still place
limitations on prejudicial comments in these cases, but the
likelihood of prejudice may be different depending on the
type of proceeding.

[7] Finally, extrajudicial statements that might otherwise
raise a question under this Rule may be permissible when
they are made in response to statements made publicly by
another party, another party's lawyer, or third persons, where
a reasonable lawyer would believe a public response is
required in order to avoid prejudice to the lawyer's client.
When prejudicial statements have been publicly made by oth-
ers, responsive statements may have the salutary effect of
lessening any resulting adverse impact on the adjudicative
proceeding. Such responsive statements should be limited to
contain only such information as is necessary to mitigate
undue prejudice created by the statements made by others.

[8] See Rule 3.8(f) for additional duties of prosecutors in

connection with extrajudicial statements about criminal pro-
ceedings.

Miscellaneous
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Additional Washington Comment (9)

[9] For additional guidance in applying this Rule, see the
Guidelines for Applying Rule 3.6, reproduced in the Appen-
dix to the Rules of Professional Conduct.

RULE 3.7: LAWYER AS WITNESS

(a) A lawyer shall not act as advocate at a trial in which

the lawyer er-anethertawyerin-the-samelawfirm is likely to
be a necessary witness exeept-where unless:

(al) Fthe testimony relates to an issue—that—is—either
uncontested er-a-formality issue;

(b2) Fthe testimony relates to the nature and value of
legal services rendered in the case;

(3) disqualification of the lawyer would work substantial
hardship on the client; or

(e4) Fthe lawyer has been called by the opposing party
and the court rules that the lawyer may continue to act as an
advocate:-or.

td) Fhe triatjudge ﬁﬂd.s that Ehsq. aahﬁeattsg of the-la
BIH ].]EHII.? Elfk ? ISHIEISEaﬂmllha.i dship-on-the Ehe{.ﬁ and-that
netreasonably-foreseeable-before-triak

(b) A lawyer may act as advocate in a trial in which
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of the client and those of the tribunal and the opposing party.
Whether the tribunal is likely to be misled or the opposing
party is likely to suffer prejudice depends on the nature of the
case, the importance and probable tenor of the lawyer's testi-
mony, and the probability that the lawyer's testimony will
conflict with that of other witnesses. Even if there is risk of
such prejudice, in determining whether the lawyer should be
disqualified, due regard must be given to the effect of dis-
qualification on the lawyer's client. It is relevant that one or
both parties could reasonably foresee that the lawyer would
probably be a witness. The conflict of interest principles
stated in Rules 1.7, 1.9 and 1.10 have no application to this
aspect of the problem.

[5] Because the tribunal is not likely to be misled when a
lawyer acts as advocate in a trial in which another lawyer in
the lawyer's firm will testify as a necessary witness, para-
graph (b) permits the lawyer to do so except in situations
involving a conflict of interest.

Conflict of Interest

6] [Washington revision] In determining if it is permis-

sible to act as advocate in a trial in which the lawyer will be a
necessary witness, the lawyer must also consider that the dual
role may give rise to a conflict of interest that will require

another lawyer in the lawyer's firm is likely to be called as a
witness unless precluded from doing so by Rule 1.7 or Rule
1.9.

Comment

1] Combining the roles of advocate and witness can

prejudice the tribunal and the opposing party and can also
involve a conflict of interest between the lawyer and client.

Advocate-Witness Rule

[2] The tribunal has proper objection when the trier of
fact may be confused or misled by a lawyer serving as both
advocate and witness. The opposing party has proper objec-
tion where the combination of roles may prejudice that
party's rights in the litigation. A witness is required to testify
on the basis of personal knowledge, while an advocate is
expected to explain and comment on evidence given by oth-
ers. It may not be clear whether a statement by an advocate-
witness should be taken as proof or as an analysis of the
proof.

3] [Washington revision] To protect the tribunal, para-

graph (a) prohibits a lawyer from simultaneously serving as
advocate and necessary witness except in those circum-
stances specified in paragraphs (a)(1) through (a)(4). Para-
graph (a)(1) recognizes that if the testimony will be uncon-
tested, the ambiguities in the dual role are purely theoretical.
Paragraph (a)(2) recognizes that where the testimony con-
cerns the extent and value of legal services rendered in the
action in which the testimony is offered, permitting the law-
yers to testify avoids the need for a second trial with new
counsel to resolve that issue. Moreover, in such a situation
the judge has firsthand knowledge of the matter in issue;
hence. there is less dependence on the adversary process to

compliance with Rules 1.7 or 1.9. For example, if there is
likely to be substantial conflict between the testimony of the

client and that of the lawyer, the representation involves a
conflict of interest that requires compliance with Rule 1.7.
This would be true even though the lawyer might not be pro-
hibited by paragraph (a) from simultaneously serving as
advocate and witness because the lawyer's disqualification

would work a substantial hardship on the client. Similarly, a
lawyer who might be permitted to simultaneously serve as an
advocate and a witness by paragraph (a)(3) or (a)(4) might be

precluded from doing so by Rule 1.9. The problem can arise
whether the lawyer is called as a witness on behalf of the cli-
ent or is called by the opposing party. Determining whether
or not such a conflict exists is primarily the responsibility of
the lawyer involved. If'there is a conflict of interest, the law-
yer must secure the client's informed consent, confirmed in
writing. In some cases, the lawyer will be precluded from
seeking the client's consent. See Rule 1.7. See Rule 1.0(b)
for the definition of "confirmed in writing" and Rule 1.0(e)
for the definition of "informed consent."

[7] Paragraph (b) provides that a lawyer is not disquali-
fied from serving as an advocate because a lawyer with
whom the lawyer is associated in a firm is precluded from
doing so by paragraph (a). If, however, the testifying lawyer
would also be disqualified by Rule 1.7 or Rule 1.9 from rep-
resenting the client in the matter, other lawyers in the firm
will be precluded from representing the client by Rule 1.10
unless the client gives informed consent under the conditions
stated in Rule 1.7.

Additional Washington Comment (8)

[8] When a lawyer is called to testify as a witness by the
adverse party, there is a risk that Rule 3.7 is being inappropri-

test the credibility of the testimony.
[4] Apart from these two exceptions, paragraph (a)(3)

ately used as a tactic to obtain disqualification of the lawyer.
Paragraph (a)(4) is intended to confer discretion on the tribu-

recognizes that a balancing is required between the interests
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in such circumstances. The provisions of paragraph (a)(4)
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important pretrial rights from unrepresented accused persons.

were taken from former Washington RPC 3.7(c).
RULE 3.8: SPECIAL RESPONSIBILITIES OF A PROSECUTOR

The prosecutor in a criminal case shall:

(a) Rrefrain from prosecuting a charge that the prosecu-
tor knows is not supported by probable cause;

(b) Mmake reasonable efforts to assure that the accused
has been advised of the right to, and the procedure for obtain-
ing, counsel and has been given reasonable opportunity to
obtain counsel;

(c) Nnot seek to obtain from an unrepresented accused a
waiver of important pretrial rights, such as the right to a pre-
liminary hearing;

(d) Mmake timely disclosure to the defense of all evi-
dence or information known to the prosecutor that tends to
negate the guilt of the accused or mitigates the offense, and,
in connection with sentencing, disclose to the defense and to
the tribunal all uaprivileged mitigating information known to
the prosecutor, except when the prosecutor is relieved of this
responsibility by a protective order of the tribunal; and

(e) not subpoena a lawyer in a grand jury or other crimi-
nal proceeding to present evidence about a past or present cli-
ent unless the prosecutor reasonably believes:

(1) the information sought is not protected from disclo-
sure by any applicable privilege;

(2) the evidence sought is essential to the successful
completion of an ongoing investigation or prosecution; and

(3) there is no other feasible alternative to obtain the
information;

(ef) except for statements that are necessary to inform
the public of the nature and extent of the prosecutor's action
and that serve a legitimate law enforcement purpose, refrain
from making extrajudicial comments that have a substantial
likelihood of heightening public condemnation of the
accused and Eexercise reasonable care to prevent investiga-
tors, law enforcement personnel, employees or other persons
assisting or associated with the prosecutor in a criminal case
from making an extrajudicial statement that the prosecutor
would be prohibited from making under Rule 3.6 or this Rule.

Comment

1] A prosecutor has the responsibility of a minister of

justice and not simply that of an advocate. This responsibil-
ity carries with it specific obligations to see that the defendant
is accorded procedural justice and that guilt is decided upon
the basis of sufficient evidence. Precisely how far the prose-
cutor is required to go in this direction is a matter of debate
and varies in different jurisdictions. Many jurisdictions have
adopted the ABA Standards of Criminal Justice Relating to
the Prosecution Function, which in turn are the product of
prolonged and careful deliberation by lawyers experienced in

both criminal prosecution and defense. Applicable law may
require other measures by the prosecutor and knowing disre-

Paragraph (c) does not apply, however, to an accused appear-

ing pro se with the approval of the tribunal. Nor does it forbid

the lawful questioning of an uncharged suspect who has
knowingly waived the rights to counsel and silence.

[3] The exception in paragraph (d) recognizes that a
prosecutor may seek an appropriate protective order from the
tribunal if disclosure of information to the defense could
result in substantial harm to an individual or to the public
interest.

[4] Paragraph (e) is intended to limit the issuance of law-
yer subpoenas in grand jury and other criminal proceedings
to those situations in which there is a genuine need to intrude
into the client-lawyer relationship.

[5] Paragraph (f) supplements Rule 3.6, which prohibits
extrajudicial statements that have a substantial likelihood of
prejudicing an adjudicatory proceeding. In the context of a

criminal prosecution, a prosecutor's extrajudicial statement
can create the additional problem of increasing public con-

demnation of the accused. Although the announcement of an
indictment, for example, will necessarily have severe conse-
quences for the accused. a prosecutor can, and should. avoid
comments which have no legitimate law enforcement pur-
pose and have a substantial likelihood of increasing public
opprobrium of the accused. Nothing in this Comment is
intended to restrict the statements which a prosecutor may
make which comply with Rule 3.6(b) or 3.6(c).

[6] Like other lawyers, prosecutors are subject to Rules
5.1 and 5.3, which relate to responsibilities regarding lawyers
and nonlawyers who work for or are associated with the law-
yer's office. Paragraph (f) reminds the prosecutor of the
importance of these obligations in connection with the unique
dangers of improper extrajudicial statements in a criminal
case. In addition, paragraph (f) requires a prosecutor to exer-
cise reasonable care to prevent persons assisting or associated

with the prosecutor from making improper extrajudicial
statements, even when such persons are not under the direct

supervision of the prosecutor. Ordinarily, the reasonable care
standard will be satisfied if the prosecutor issues the appro-
priate cautions to law-enforcement personnel and other rele-
vant individuals.

RULE 3.9: ADVOCATE IN NONADJUDICATIVE PROCEEDINGS

A lawyer representing a client before a legislative body
or administrative tribural agency in a nonadjudicative pro-
ceeding shall disclose that the appearance is in a representa-
tive capacity and shall conform to the provisions of Rules
3.3(a) through (e), 3.4(a) through (c), and 3.5.

Comment

1] In representation before bodies such as legislatures,
municipal councils, and executive and administrative agen-

cies acting in a rule-making or policy-making capacity, law-
yers present facts, formulate issues and advance argument in

gard of those obligations or a systematic abuse of prosecuto-
rial discretion could constitute a violation of Rule 8.4.
[2] In some jurisdictions, a defendant may waive a pre-

the matters under consideration. The decision-making body,
like a court, should be able to rely on the integrity of the sub-

missions made to it. A lawyer appearing before such a body

liminary hearing and thereby lose a valuable opportunity to
challenge probable cause. Accordingly, prosecutors should
not seek to obtain waivers of preliminary hearings or other

must deal with it honestly and in conformity with applicable
rules of procedure. See Rules 3.3(a) through (e). 3.4(a)
through (¢). and 3.5.

Miscellaneous
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[2] Lawyers have no exclusive right to appear before
nonadjudicative bodies, as they do before a court. The

Washington State Register, Issue 06-17

obligations under applicable law to avoid criminal and tor-
tious misrepresentation.

requirements of this Rule therefore may subject lawyers to
regulations inapplicable to advocates who are not lawyers.
However, legislatures and administrative agencies have a
right to expect lawyers to deal with them as they deal with
courts.

[3] This Rule only applies when a lawyer represents a
client in connection with an official hearing or meeting of a

governmental agency or a legislative body to which the law-

yer or the lawyer's client is presenting evidence or argument.
It does not apply to representation of a client in a negotiation

Crime or Fraud by Client

[3] Under Rule 1.2(d), a lawyer is prohibited from coun-
seling or assisting a client in conduct that the lawyer knows is
criminal or fraudulent. Paragraph (b) states a specific appli-
cation of the principle set forth in Rule 1.2(d) and addresses
the situation where a client's crime or fraud takes the form of
a lie or misrepresentation. Ordinarily, a lawyer can avoid
assisting a client's crime or fraud by withdrawing from the
representation. Sometimes it may be necessary for the law-

or other bilateral transaction with a governmental agency or
in connection with an application for a license or other privi-
lege or the client's compliance with generally applicable
reporting requirements, such as the filing of income-tax
returns. Nor does it apply to the representation of a client in

connection with an investigation or examination of the cli-

ent's affairs conducted by government investigators or exam-
iners. Representation in such matters is governed by Rules

yer to give notice of the fact of withdrawal and to disaffirm an
opinion, document, affirmation or the like. In extreme cases,
substantive law may require a lawyer to disclose information
relating to the representation to avoid being deemed to have
assisted the client's crime or fraud. If the lawyer can avoid
assisting a client's crime or fraud only by disclosing this
information, then under paragraph (b) the lawyer is required
to do so, unless the disclosure is prohibited by Rule 1.6.

4.1 through 4.4.
Title 4 TRANSACTIONS WITH PERSONS OTHER THAN CLIENTS

RULE 4.1; TRUTHFULNESS IN STATEMENTS TO OTHERS

In the course of representing a client a lawyer shall not
knowingly:

(a) make a false statement of material fact or law to a
third person; or

(b) fail to disclose a material fact to a third person when
disclosure is necessary to avoid assisting a criminal or fraud-
ulent act by a client, unless disclosure is prohibited by ¥Rule
1.6.

Comment

Misrepresentation

[1] A lawyer is required to be truthful when dealing with

others on a client's behalf, but generally has no affirmative
duty to inform an opposing party of relevant facts. A misrep-
resentation can occur if the lawyer incorporates or affirms a
statement of another person that the lawyer knows is false.
Misrepresentations can also occur by partially true but mis-
leading statements or omissions that are the equivalent of
affirmative false statements. For dishonest conduct that does
not amount to a false statement or for misrepresentations by a
lawyer other than in the course of representing a client, see
Rule 8.4.

Statements of Fact

[2] This Rule refers to statements of fact. Whether a par-

RULE 4.2; COMMUNICATION WITH PERSON REPRESENTED
BY COUNSEL

&) In representing a client, a lawyer shall not communi-
cate about the subject of the representation with a party per-
son the lawyer knows to be represented by another lawyer in
the matter, unless the lawyer has the consent of the other law-
yer or is authorized bylaw to do so by law or a court order.

by An-otherwise-unrepresented-persento-whemlimited

Comment

[1] This Rule contributes to the proper functioning of the
legal system by protecting a person who has chosen to be rep-
resented by a lawyer in a matter against possible overreach-
ing by other lawyers who are participating in the matter,
interference by those lawyers with the client-lawyer relation-
ship and the uncounselled disclosure of information relating
to the representation.

[2] This Rule applies to communications with any person
who is represented by counsel concerning the matter to which
the communication relates.

[3] The Rule applies even though the represented person
initiates or consents to the communication. A lawyer must

ticular statement should be regarded as one of fact can
depend on the circumstances. Under generally accepted con-

immediately terminate communication with a person if, after
commencing communication, the lawyer learns that the per-

ventions in negotiation, certain types of statements ordinarily
are not taken as statements of material fact. Estimates of

son is one with whom communication is not permitted by this
Rule.

price or value placed on the subject of a transaction and a
party's intentions as to an acceptable settlement of a claim are

[4] This Rule does not prohibit communication with a
represented person, or an employee or agent of such a person,

ordinarily in this category, and so is the existence of an undis-
closed principal except where nondisclosure of the principal

concerning matters outside the representation. For example,
the existence of a controversy between a government agency

would constitute fraud. Lawyers should be mindful of their
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prohibit a lawyer for either from communicating with non-
lawyer representatives of the other regarding a separate mat-
ter. Nor does this Rule preclude communication with a rep-
resented person who is seeking advice from a lawyer who is
not otherwise representing a client in the matter. A lawyer
may not make a communication prohibited by this Rule
through the acts of another. See Rule 8.4(a). Parties to a mat-
ter may communicate directly with each other, and a lawyer
is not prohibited from advising a client concerning a commu-
nication that the client is legally entitled to make. Also, a
lawyer having independent justification or legal authoriza-
tion for communicating with a represented person is permit-
ted to do so.

[5] Communications authorized by law may include
communications by a lawyer on behalf of a client who is
exercising a constitutional or other legal right to communi-
cate with the government. Communications authorized by
law may also include investigative activities of lawyers rep-
resenting governmental entities, directly or through investi-

gative agents, prior to the commencement of criminal or civil
enforcement proceedings. When communicating with the
accused in a criminal matter, a government lawyer must com-
ply with this Rule in addition to honoring the constitutional
rights of the accused. The fact that a communication does not
violate a state or federal constitutional right is insufficient to
establish that the communication is permissible under this
Rule.

[6] A lawyer who is uncertain whether a communication
with a represented person is permissible may seek a court
order. A lawyer may also seek a court order in exceptional
circumstances to authorize a communication that would oth-
erwise be prohibited by this Rule, for example, where com-
munication with a person represented by counsel is necessary
to avoid reasonably certain injury.

[7] [Washington revision] In the case of a represented
organization, this Rule prohibits communications with a con-
stituent of the organization who supervises, directs or regu-
larly consults with the organization's lawyer concerning the
matter or has authority to obligate the organization with

respect to the matter. Consent of the organization's lawyer is
not required for communication with a former constituent. If

a constituent of the organization is represented in the matter
by his or her own counsel, the consent by that counsel to a
communication will be sufficient for purposes of this Rule.
In communicating with a current or former constituent of an

organization, a lawyer must not use methods of obtaining evi-
dence that violate the legal rights of the organization. See
Rule 4.4.

[8] The prohibition on communication with a repre-
sented person only applies in circumstances where the lawyer
knows that the person is in fact represented in the matter to be
discussed. This means that the lawyer has actual knowledge
of the fact of the representation; but such actual knowledge
may be inferred from the circumstances. See Rule 1.0(f).

Thus, the lawyer cannot evade the requirement of obtaining
the consent of counsel by closing eyes to the obvious.

[9] In the event the person with whom the lawyer com-
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Additional Washington Comments (10 - 11)

[10] Comment [7] to Model Rule 4.2 was revised to con-

form to Washington law. The phrase "or whose act or omis-
sion in connection with the matter may be imputed to the

organization for purposes of civil or criminal liability" and
the reference to Model Rule 3.4(f) was deleted. Whether and
how lawyers may communicate with employees of an
adverse party is governed by Wright v. Group Health Hospi-
tal, 103 Wn.2d 192, 691 P.2d 564 (1984). See also Washing-
ton Comment [5] to Rule 3.4.

[11] An otherwise unrepresented person to whom lim-
ited representation is being provided or has been provided in
accordance with Rule 1.2(¢) is considered to be unrepre-
sented for purposes of this Rule unless the opposing lawyer
knows of, or has been provided with, a written notice of
appearance under which, or a written notice of time period
during which, he or she is to communicate only with the lim-
ited representation lawyer as to the subject matter within the
limited scope of the representation. (The provisions of this
Comment were taken from former Washington RPC 4.2(b)).

RULE 4.3: DEALING WITH UNREPRESENTED PERSON

ta) In dealing on behalf of a client with a person who is
not represented by counsel, a lawyer shall not state or imply
that the lawyer is disinterested. When the lawyer knows or
reasonably should know that the unrepresented person mis-
understands the lawyer's role in the matter, the lawyer shall
make reasonable efforts to correct the misunderstanding. The
lawyer shall not give legal advice to an unrepresented person,
other than the advice to secure counsel, if the lawyer knows
or reasonably should know that the interests of such a person
are or have a reasonable possibility of being in conflict with

the interests of the client.

Comment

[1] An unrepresented person, particularly one not experi-
enced in dealing with legal matters, might assume that a law-
yer is disinterested in loyalties or is a disinterested authority
on the law even when the lawyer represents a client. In order
to avoid a misunderstanding, a lawyer will typically need to
identify the lawyer's client and, where necessary, explain that
the client has interests opposed to those of the unrepresented

person. For misunderstandings that sometimes arise when a
lawyer for an organization deals with an unrepresented con-
stituent, see Rule 1.13(df).

[2] The Rule distinguishes between situations involving
unrepresented persons whose interests may be adverse to
those of the lawyer's client and those in which the person's

municates is not known to be represented by counsel in the

interests are not in conflict with the client's. In the former sit-

matter, the lawyer's communications are subject to Rule 4.3.

uation, the possibility that the lawyer will compromise the
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unrepresented person's interests is so great that the Rule pro-
hibits the giving of any advice, apart from the advice to

Washington State Register, Issue 06-17

steps, such as returning the original document, is a matter of
law beyond the scope of these Rules, as is the question of

obtain counsel. Whether a lawyer is giving impermissible

whether the privileged status of a document has been waived.

advice may depend on the experience and sophistication of
the unrepresented person, as well as the setting in which the

Similarly, this Rule does not address the legal duties of a law-
yer who receives a document that the lawyer knows or rea-

behavior and comments occur. This Rule does not prohibit a

sonably should know may have been wrongfully obtained by

lawyer from negotiating the terms of a transaction or settling
a dispute with an unrepresented person. So long as the law-

the sending person. For purposes of this Rule, "document"
includes e-mail or other electronic modes of transmission

yer has explained that the lawyer represents an adverse party

subject to being read or put into readable form.

and is not representing the person, the lawyer may inform the
person of the terms on which the lawyer's client will enter

into an agreement or settle a matter, prepare documents that

[3] Some lawyers may choose to return a document

unread, for example, when the lawyer learns before receiving
the document that it was inadvertently sent to the wrong

require the person's signature and explain the lawyer's own

view of the meaning of the document or the lawyer's view of
the underlying legal obligations.

Additional Washington Comments (3 - 4)

[3] An otherwise unrepresented person to whom limited
representation is being provided or has been provided in
accordance with Rule 1.2(¢) is considered to be unrepre-
sented for purposes of this Rule unless the opposing lawyer
knows of, or has been provided with, a written notice of
appearance under which, or a written notice of time period
during which, he or she is to communicate only with the lim-
ited representation lawyer as to the subject matter within the
limited scope of the representation. (The provisions of this
Comment were taken from former Washington RPC 4.3(b)).

[4] Government lawyers are frequently called upon by
unrepresented persons, and in some instances by the courts,
to provide general information on laws and procedures relat-
ing to claims against the government. The provision of such
general information by government lawyers is not a violation
of this Rule.

RULE 4.4: RESPECT FOR RIGHTS OF THIRD PERSONS

(a) In representing a client, a lawyer shall not use means
that have no substantial purpose other than to embarrass,
delay, or burden a third person, or use methods of obtaining
evidence that violate the legal rights of such a person.

(b) A lawyer who receives a document relating to the
representation of the lawyer's client and knows or reasonably
should know that the document was inadvertently sent shall
promptly notify the sender.

Comment

[1] Responsibility to a client requires a lawyer to subor-

address. Where a lawyer is not required by applicable law to
do so, the decision to voluntarily return such a document is a

matter of professional judgment ordinarily reserved to the
lawyer. See Rules 1.2 and 1.4.

Title 5 LAW FIRMS AND ASSOCIATIONS

RULE 5.1: RESPONSIBILITIES OF A PARTNERS,
MANAGERS. AND OR SUPERVISORY LAWYERS

(a) A partner in a law firm, and a lawyer who individu-
ally or together with other lawyers possesses comparable
managerial authority in a law firm, shall make reasonable
efforts to ensure that the firm has in effect measures giving
reasonable assurance that all lawyers in the firm conform to
the Rules of Professional Conduct.

(b) A lawyer having direct supervisory authority over
another lawyer shall make reasonable efforts to ensure that
the other lawyer conforms to the Rules of Professional Con-
duct.

(c) A lawyer shall be responsible for another lawyer's
violation of the Rules of Professional Conduct if:

(1) the lawyer orders or, with knowledge of the specific
conduct, ratifies the conduct involved; or

(2) the lawyer is a partner or has comparable managerial
authority in the law firm in which the other lawyer practices,
or has direct supervisory authority over the other lawyer, and
knows of the conduct at a time when its consequences can be
avoided or mitigated but fails to take reasonable remedial
action.

Comment

1] Paragraph (a) applies to lawyers who have manage-
rial authority over the professional work of a firm. See Rule
1.0(¢). This includes members of a partnership, the share-

dinate the interests of others to those of the client, but that
responsibility does not imply that a lawyer may disregard the

holders in a law firm organized as a professional corporation,
and members of other associations authorized to practice law;

rights of third persons. It is impractical to catalogue all such
rights, but they include legal restrictions on methods of
obtaining evidence from third persons and unwarranted intru-
sions into privileged relationships, such as the client-lawyer

relationship.
[2] Paragraph (b) recognizes that lawyers sometimes

lawyers having comparable managerial authority in a legal
services organization or a law department of an enterprise or
government agency: and lawyers who have intermediate
managerial responsibilities in a firm. Paragraph (b) applies to
lawyers who have supervisory authority over the work of
other lawyers in a firm.

receive documents that were mistakenly sent or produced by
opposing parties or their lawyers. If a lawyer knows or rea-

2] Paragraph (a) requires lawyers with managerial
authority within a firm to make reasonable efforts to establish

sonably should know that such a document was sent inadvert-

internal policies and procedures designed to provide reason-

ently. then this Rule requires the lawyer to promptly notify

able assurance that all lawyers in the firm will conform to the

the sender in order to permit that person to take protective

Rules of Professional Conduct. Such policies and procedures

measures. Whether the lawyer is required to take additional

include those designed to detect and resolve conflicts of
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interest, identify dates by which actions must be taken in
pending matters, account for client funds and property and
ensure that inexperienced lawyers are properly supervised.

[3] Other measures that may be required to fulfill the

responsibility prescribed in paragraph (a) can depend on the

firm's structure and the nature of its practice. In a small firm
of experienced lawyers, informal supervision and periodic

review of compliance with the required systems ordinarily
will suffice. In a large firm, or in practice situations in which
difficult ethical problems frequently arise, more elaborate
measures may be necessary. Some firms, for example, have
a procedure whereby junior lawyers can make confidential
referral of ethical problems directly to a designated senior
partner or special committee. See Rule 5.2. Firms, whether

large or small. may also rely on continuing legal education in
professional ethics. In any event, the ethical atmosphere of a
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RULE 5.2; RESPONSIBILITIES OF A SUBORDINATE LAWYER

(a) A lawyer is bound by the Rules of Professional Con-
duct notwithstanding that the lawyer acted at the direction of
another person.

(b) A subordinate lawyer does not violate the Rules of
Professional Conduct if that lawyer acts in accordance with a
supervisory lawyer's reasonable resolution of an arguable
question of professional duty.

Comment

[1] Although a lawyer is not relieved of responsibility for
a violation by the fact that the lawyer acted at the direction of

a supervisor, that fact may be relevant in determining
whether a lawyer had the knowledge required to render con-

duct a violation of the Rules. For example, if a subordinate
filed a frivolous pleading at the direction of a supervisor, the

firm can influence the conduct of all its members and the

subordinate would not be guilty of a professional violation

partners may not assume that all lawyers associated with the
firm will inevitably conform to the Rules.

[4] Paragraph (c) expresses a general principle of per-
sonal responsibility for acts of another. See also Rule 8.4(a).

[5] Paragraph (¢)(2) defines the duty of a partner or other
lawyer having comparable managerial authority in a law
firm, as well as a lawyer who has direct supervisory authority
over performance of specific legal work by another lawyer.
Whether a lawyer has supervisory authority in particular cir-
cumstances is a question of fact. Partners and lawyers with
comparable authority have at least indirect responsibility for

unless the subordinate knew of the document's frivolous
character.

[2] When lawyers in a supervisor-subordinate relation-

ship encounter a matter involving professional judgment as to
ethical duty, the supervisor may assume responsibility for

making the judgment. Otherwise a consistent course of
action or position could not be taken. If the question can rea-
sonably be answered only one way, the duty of both lawyers
is clear and they are equally responsible for fulfilling it.
However, if the question is reasonably arguable, someone has

to decide upon the course of action. That authority ordinarily
reposes in the supervisor, and a subordinate may be guided

all work being done by the firm, while a partner or manager
in charge of a particular matter ordinarily also has supervi-
sory responsibility for the work of other firm lawyers
engaged in the matter. Appropriate remedial action by a part-

ner or managing lawyer would depend on the immediacy of
that lawyer's involvement and the seriousness of the miscon-

duct. A supervisor is required to intervene to prevent avoid-
able consequences of misconduct if the supervisor knows that
the misconduct occurred. Thus, if a supervising lawyer
knows that a subordinate misrepresented a matter to an
opposing party in negotiation, the supervisor as well as the
subordinate has a duty to correct the resulting misapprehen-
sion.

[6] Professional misconduct by a lawyer under supervi-
sion could reveal a violation of paragraph (b) on the part of
the supervisory lawyer even though it does not entail a viola-
tion of paragraph (c) because there was no direction, ratifica-
tion or knowledge of the violation.

[7] [Washington revision] Apart from this Rule and

Rule 8.4(a), a lawyer does not have disciplinary liability for
the conduct of a partner, associate or subordinate lawyer.
Whether a lawyer may be liable civilly or criminally for
another lawyer's conduct is a question of law beyond the
scope of these Rules.

[8] The duties imposed by this Rule on managing and

supervising lawyers do not alter the personal duty of each
lawyer in a firm to abide by the Rules of Professional Con-
duct. See Rule 5.2(a).

accordingly. For example, if a question arises whether the
interests of two clients conflict under Rule 1.7, the supervi-

sor's reasonable resolution of the question should protect the
subordinate professionally if the resolution is subsequently

challenged.

RULE 5.3: RESPONSIBILITIES REGARDING NONLAWYER
ASSISTANTS

With respect to a nonlawyer employed or retained by or
associated with a lawyer:

(a) a partner, and a lawyer who individually or together
with other lawyers possesses comparable managerial author-
ity in a law firm shall make reasonable efforts to ensure that
the firm has in effect measures giving reasonable assurance
that the person's conduct is compatible with the professional
obligations of the lawyer;

(b) a lawyer having direct supervisory authority over the
nonlawyer shall make reasonable efforts to ensure that the
person's conduct is compatible with the professional obliga-
tions of the lawyer; and

(c) a lawyer shall be responsible for conduct of such a
person that would be a violation of the Rules of Professional
Conduct if engaged in by a lawyer if:

(1) the lawyer orders or, with the knowledge of the spe-
cific conduct, ratifies the conduct involved; or

(2) the lawyer is a partner or has comparable managerial
authority in the law firm in which the person is employed, or
has direct supervisory authority over the person, and knows
of the conduct at a time when its consequences can be
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avoided or mitigated but fails to take reasonable remedial
action.

Comment

[1] Lawyers generally employ assistants in their practice,
including secretaries, investigators, law student interns, and
paraprofessionals. Such assistants, whether employees or
independent contractors, act for the lawyer in rendition of the
lawyer's professional services. A lawyer must give such
assistants appropriate instruction and supervision concerning
the ethical aspects of their employment, particularly regard-
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(d) A lawyer shall not practice with or in the form of a
professional corporation or association authorized to practice
law for a profit, if:

(1) Aa nonlawyer owns any interest therein, except that a
fiduciary representative of the estate of a lawyer may hold the
stock or interest of the lawyer for a reasonable time during
administration;

(2) Aa nonlawyer is a corporate director or officer (other
than as secretary or treasurer) thereof or occupies the position

of similar responsibility in any form of association other than
a corporation; or

ing the obligation not to disclose information relating to rep-
resentation of the client, and should be responsible for their
work product. The measures employed in supervising non-
lawyers should take account of the fact that they do not have
legal training and are not subject to professional discipline.

2] Paragraph (a) requires lawyers with managerial
authority within a law firm to make reasonable efforts to
establish internal policies and procedures designed to provide
reasonable assurance that nonlawyers in the firm will actin a
way compatible with the Rules of Professional Conduct. See
Comment [1] to Rule 5.1. Paragraph (b) applies to lawyers
who have supervisory authority over the work of a nonlaw-
yer. Paragraph (c) specifies the circumstances in which a
lawyer is responsible for conduct of a nonlawyer that would
be a violation of the Rules of Professional Conduct if

engaged in by a lawyer.

RULE 5.4: PROFESSIONAL INDEPENDENCE OF A LAWYER

(a) A lawyer or law firm shall not share legal fees with a
nonlawyer, except that:

(1) Aan agreement by a lawyer with the lawyer's firm,
partner, or associate may provide for the payment of money,
over a reasonable period of time after the lawyer's death, to
the lawyer's estate or to one or more specified persons;

2) A—Lawyer—w%e—uﬂdeﬁakes—te—eemp}ete—tmﬁmghed

which-fairlyrepresents-the servicesrendered-by-the-deeceased
lawyer;—and a lawyer who purchases the practice of a
deceased. disabled, or disappeared lawyer may, pursuant to
the provisions of Rule 1.17, pay to the estate or other repre-
sentative of that lawyer the agreed-upon purchase price;

(3) Aa lawyer or law firm may include nonlawyer
employees in a compensation or retirement plan, even though
the plan is based in whole or in part on a profit-sharing
arrangement; and

(4) [Reserved.]
(5) a lawyer authorized to complete unfinished legal

business of a deceased lawyer may pay to the estate or other
representative of the deceased lawyer that proportion of the
total compensation that fairly represents the services ren-
dered by the deceased lawyer.

(b) A lawyer shall not form a partnership with a nonlaw-
yer if any of the activities of the partnership consist of the
practice of law.

(¢) A lawyer shall not permit a person who recommends,
employs, or pays the lawyer to render legal services for
another to direct or regulate the lawyer's professional judg-
ment in rendering such legal services.

Miscellaneous

(3) Aa nonlawyer has the right to direct or control the
professional judgment of a lawyer.

Comment

[1] The provisions of this Rule express traditional limita-
tions on sharing fees. These limitations are to protect the
lawyer's professional independence of judgment. Where
someone other than the client pays the lawyer's fee or salary,
or recommends employment of the lawyer, that arrangement
does not modify the lawyer's obligation to the client. As
stated in paragraph (c). such arrangements should not inter-
fere with the lawyer's professional judgment.

[2] This Rule also expresses traditional limitations on
permitting a third party to direct or regulate the lawyer's pro-
fessional judgment in rendering legal services to another.
See also Rule 1.8(f) (lawyer may accept compensation from
a third party as long as there is no interference with the law-
yer's independent professional judgment and the client gives
informed consent).

Additional Washington Comment (3)

3] Paragraph (a)(5) was taken from former Washington
RPC 5.4 (a)(2).

RULE 5.5;: UNAUTHORIZED PRACTICE OF LAW; MULTIJURIS-
DICTIONAL PRACTICE OF LAW

(a) A lawyer shall not: practice law in a jurisdiction in
violation of the regulation of the legal profession in that juris-
diction, or assist another in doing so.

(b) A lawyer who is not admitted to practice in this juris-
diction shall not:

(1) except as authorized by these Rules or other law,
establish an office or other systematic and continuous pres-
ence in this jurisdiction for the practice of law; or

(2) hold out to the public or otherwise represent that the
lawyer is admitted to practice law in this jurisdiction.

(c) A lawyer admitted in another United States jurisdic-
tion, and not disbarred or suspended from practice in any
jurisdiction, may provide legal services on a temporary basis
in this jurisdiction that:
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(1) are undertaken in association with a lawyer who is
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delegated work and retains responsibility for their work. See

admitted to practice in this jurisdiction and who actively par-

Rule 5.3.

ticipates in the matter;
(2) are in or reasonably related to a pending or potential

[3] A lawyer may provide professional advice and
instruction to nonlawyers whose employment requires

proceeding before a tribunal in this or another jurisdiction, if
the lawyer, or a person the lawyer is assisting, is authorized
by law or order to appear in such proceeding or reasonably

knowledge of the law; for example, claims adjusters, employ-
ees of financial or commercial institutions, social workers

accountants and persons employed in government agencies.

expects to be so authorized;
(3) are in or reasonably related to a pending or potential

Lawyers also may assist independent nonlawyers, such as
paraprofessionals, who are authorized by the law of a juris-

arbitration, mediation, or other alternative dispute resolution

diction to provide particular law-related services. In addi-

proceeding in this or another jurisdiction, if the services arise

tion, a lawyer may counsel nonlawyers who wish to proceed

out of or are reasonably related to the lawyer's practice in a

pro se.

jurisdiction in which the lawyer is admitted to practice and
are not services for which the forum requires pro hac vice
admission; or

(4) are not within paragraphs (¢)(2) or (¢)(3) and arise

[4] Other than as authorized by law or this Rule, a lawyer
who is not admitted to practice generally in this jurisdiction
violates paragraph (b) if the lawyer establishes an office or
other systematic and continuous presence in this jurisdiction

out of or are reasonably related to the lawyer's practice in a

for the practice of law. Presence may be systematic and con-

jurisdiction in which the lawyer is admitted to practice.

. . ..

(d) A lawyer admitted in another United States jurisdic-
tion, and not disbarred or suspended from practice in any

tinuous even if the lawyer is not physically present here.
Such a lawyer must not hold out to the public or otherwise
represent that the lawyer is admitted to practice law in this
jurisdiction. See also Rules 7.1 and 7.5(b).

[5] There are occasions in which a lawyer admitted to
practice in another United States jurisdiction, and not dis-
barred or suspended from practice in any jurisdiction, may
provide legal services on a temporary basis in this jurisdic-
tion under circumstances that do not create an unreasonable
risk to the interests of their clients, the public or the courts.
Paragraph (c¢) identifies four such circumstances. The fact
that conduct is not so identified does not imply that the con-
duct is or is not authorized. With the exception of paragraphs
(d)(1) and (d)(2), this Rule does not authorize a lawyer to
establish an office or other systematic and continuous pres-
ence in this jurisdiction without being admitted to practice
generally here.

[6] There is no single test to determine whether a law-
yer's services are provided on a "temporary basis" in this

jurisdiction, may provide legal services in this jurisdiction

jurisdiction, and may therefore be permissible under para-

that:

(1) are provided to the lawyer's employer or its organiza-
tional affiliates and are not services for which the forum
requires pro hac vice admission; or

(2) are services that the lawyer is authorized to provide
by federal law or other law of this jurisdiction.

Comment

[1]1 A lawyer may practice law only in a jurisdiction in
which the lawyer is authorized to practice. A lawyer may be
admitted to practice law in a jurisdiction on a regular basis or
may be authorized by court rule or order or by law to practice
for a limited purpose or on a restricted basis. Paragraph (a)
applies to unauthorized practice of law by a lawyer, whether
through the lawyer's direct action or by the lawyer assisting

graph (¢). Services may be "temporary" even though the law-
yer provides services in this jurisdiction on a recurring basis,
or for an extended period of time, as when the lawyer is rep-

[7] Paragraphs (c¢) and (d) apply to lawyers who are
admitted to practice law in any United States jurisdiction,
which includes the District of Columbia and any state, terri-
tory or commonwealth of the United States. The word
"admitted" in paragraph (c) contemplates that the lawyer is
authorized to practice in the jurisdiction in which the lawyer
is admitted and excludes a lawyer who while technically
admitted is not authorized to practice, because, for example,
the lawyer is on inactive status.

[8] Paragraph (c)(1) recognizes that the interests of cli-
ents and the public are protected if a lawyer admitted only in

another person.
[2] The definition of the practice of law is established by

law and varies from one jurisdiction to another. Whatever
the definition, limiting the practice of law to members of the
bar protects the public against rendition of legal services by
unqualified persons. This Rule does not prohibit a lawyer
from employing the services of paraprofessionals and dele-

another jurisdiction associates with a lawyer licensed to prac-
tice in this jurisdiction. For this paragraph to apply, however,
the lawyer admitted to practice in this jurisdiction must
actively participate in and share responsibility for the repre-
sentation of the client.

[9] Lawyers not admitted to practice generally in a juris-
diction may be authorized by law or order of a tribunal or an

gating functions to them, so long as the lawyer supervises the

administrative agency to appear before the tribunal or
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agency. This authority may be granted pursuant to formal
rules governing admission pro hac vice or pursuant to infor-
mal practice of the tribunal or agency. Under paragraph

Washington State Register, Issue 06-17

significant aspect of the matter may involve the law of that

jurisdiction. The necessary relationship might arise when the
client's activities or the legal issues involve multiple jurisdic-

(c)(2), a lawyer does not violate this Rule when the lawyer

tions, such as when the officers of a multinational corporation

appears before a tribunal or agency pursuant to such author-

survey potential business sites and seek the services of their

ity. To the extent that a court rule or other law of this juris-

lawyer in assessing the relative merits of each. In addition,

diction requires a lawyer who is not admitted to practice in

the services may draw on the lawyer's recognized expertise

this jurisdiction to obtain admission pro hac vice before

developed through the regular practice of law on behalf of

appearing before a tribunal or administrative agency, this
Rule requires the lawyer to obtain that authority.

[10] Paragraph (c)(2) also provides that a lawyer render-
ing services in this jurisdiction on a temporary basis does not

clients in matters involving a particular body of federal,
nationally-uniform, foreign, or international law.

[15] Paragraph (d) identifies two circumstances in which
a lawyer who is admitted to practice in another United States

violate this Rule when the lawyer engages in conduct in

jurisdiction, and is not disbarred or suspended from practice

anticipation of a proceeding or hearing in a jurisdiction in

in any jurisdiction, may establish an office or other system-

which the lawyer is authorized to practice law or in which the

atic and continuous presence in this jurisdiction for the prac-

lawyer reasonably expects to be admitted pro hac vice.

tice of law as well as provide legal services on a temporary

Examples of such conduct include meetings with the client,
interviews of potential witnesses, and the review of docu-

basis. Except as provided in paragraphs (d)(1) and (d)(2). a
lawyer who is admitted to practice law in another jurisdiction

ments. Similarly, a lawyer admitted only in another jurisdic-

tion may engage in conduct temporarily in this jurisdiction in
connection with pending litigation in another jurisdiction in

and who establishes an office or other systematic or continu-
ous presence in this jurisdiction must become admitted to
practice law generally in this jurisdiction.

which the lawyer is or reasonably expects to be authorized to

[11] When a lawyer has been or reasonably expects to be
admitted to appear before a court or administrative agency,
paragraph (c)(2) also permits conduct by lawyers who are
associated with that lawyer in the matter, but who do not

expect to appear before the court or administrative agency.
For example, subordinate lawyers may conduct research,

[16] Paragraph (d)(1) applies to a lawyer who is
employed by a client to provide legal services to the client or
its organizational affiliates, i.e., entities that control, are con-
trolled by, or are under common control with the employer.
This paragraph does not authorize the provision of personal
legal services to the employer's officers or employees. The
paragraph applies to in-house corporate lawyers, government
lawyers and others who are employed to render legal services

review documents, and attend meetings with witnesses in

to the employer. The lawyer's ability to represent the

support of the lawyer responsible for the litigation.

[12] Paragraph (¢)(3) permits a lawyer admitted to prac-
tice law in another jurisdiction to perform services on a tem-
porary basis in this jurisdiction if those services are in or rea-
sonably related to a pending or potential arbitration, media-
tion, or other alternative dispute resolution proceeding in this
or another jurisdiction, if the services arise out of or are rea-
sonably related to the lawyer's practice in a jurisdiction in
which the lawyer is admitted to practice. The lawyer, how-
ever, must obtain admission pro hac vice in the case of a
court-annexed arbitration or mediation or otherwise if court
rules or law so require.

[13] Paragraph (c)(4) permits a lawyer admitted in
another jurisdiction to provide certain legal services on a
temporary basis in this jurisdiction that arise out of or are rea-
sonably related to the lawyer's practice in a jurisdiction in
which the lawyer is admitted but are not within paragraphs
(©)(2) or (¢)(3). These services include both legal services

employer outside the jurisdiction in which the lawyer is
licensed generally serves the interests of the employer and
does not create an unreasonable risk to the client and others
because the employer is well situated to assess the lawyer's
qualifications and the quality of the lawyer's work.

[17] If an employed lawyer establishes an office or other
systematic presence in this jurisdiction for the purpose of ren-
dering legal services to the employer, the lawyer may be sub-
ject to registration or other requirements, including assess-
ments for client protection funds and mandatory continuing
legal education.

[18] Paragraph (d)(2) recognizes that a lawyer may pro-
vide legal services in a jurisdiction in which the lawyer is not
licensed when authorized to do so by federal or other law,
which includes statute, court rule, executive regulation or
judicial precedent.

[19] A lawyer who practices law in this jurisdiction pur-
suant to paragraphs (c) or (d) or otherwise is subject to the

and services that nonlawyers may perform but that are con-

disciplinary authority of this jurisdiction. See Rule 8.5(a).

sidered the practice of law when performed by lawyers.

[14] Paragraphs (¢)(3) and (¢)(4) require that the services
arise out of or be reasonably related to the lawyer's practice in
a jurisdiction in which the lawyer is admitted. A variety of
factors evidence such a relationship. The lawyer's client may
have been previously represented by the lawyer, or may be
resident in or have substantial contacts with the jurisdiction
in which the lawyer is admitted. The matter, although involv-
ing other jurisdictions, may have a significant connection

[20] In some circumstances, a lawyer who practices law
in this jurisdiction pursuant to paragraphs (¢) or (d) may have
to inform the client that the lawyer is not licensed to practice
law in this jurisdiction. For example, that may be required
when the representation occurs primarily in this jurisdiction
and requires knowledge of the law of this jurisdiction. See
Rule 1.4(b).

[21] Paragraphs (¢) and (d) do not authorize communica-
tions advertising legal services to prospective clients in this

with that jurisdiction. In other cases, significant aspects of
the lawyer's work might be conducted in that jurisdiction or a
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jurisdiction by lawyers who are admitted to practice in other
jurisdictions. Whether and how lawyers may communicate
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the availability of their services to prospective clients in this
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confidences, prohibitions against representation of persons

jurisdiction is governed by Rules 7.1 to 7.5.

RULE 5.6: RESTRICTIONS ON RIGHT TO PRACTICE

A lawyer shall not participate in offering or making:

(a) a partnership e, shareholders, operating, employ-
ment, or other similar type of agreement that restricts the
rights of a lawyer to practice after termination of the relation-
ship, except an agreement concerning benefits upon retire-
ment; or

(b) an agreement in which a restriction on the lawyer's
right to practice is part of the settlement of a client contro-

versy between-private-parties.

Comment

[1] An agreement restricting the right of lawyers to prac-
tice after leaving a firm not only limits their professional
autonomy but also limits the freedom of clients to choose a
lawyer. Paragraph (a) prohibits such agreements except for
restrictions incident to provisions concerning retirement ben-
efits for service with the firm.

[2] Paragraph (b) prohibits a lawyer from agreeing not to
represent other persons in connection with settling a claim on
behalf of a client.

[3] [Washington revision] This Rule does not prohibit
restrictions that may be included in the terms of the sale of a
law practice pursuant to Rule 1.17, a lawyer's plea agreement

in a criminal matter, or a stipulation under the Rules for
Enforcement of Lawyer Conduct.

RULE 5.7: RESPONSIBILITIES REGARDING LAW-RELATED
SERVICES

(a) A lawyer shall be subject to the Rules of Professional

Conduct with respect to the provision of law-related services,

with conflicting interests, and obligations of a lawyer to
maintain professional independence apply to the provision of
law-related services when that may not be the case.

[2] Rule 5.7 applies to the provision of law-related ser-
vices by a lawyer even when the lawyer does not provide any
legal services to the person for whom the law-related services
are performed and whether the law-related services are per-
formed through a law firm or a separate entity. The Rule
identifies the circumstances in which all of the Rules of Pro-
fessional Conduct apply to the provision of law-related ser-
vices. Even when those circumstances do not exist, however,
the conduct of a lawyer involved in the provision of law-
related services is subject to those Rules that apply generally
to lawyer conduct, regardless of whether the conduct
involves the provision of legal services. See, e.g., Rule 8.4.

[3] When law-related services are provided by a lawyer
under circumstances that are not distinct from the lawyer's
provision of legal services to clients, the lawyer in providing
the law-related services must adhere to the requirements of
the Rules of Professional Conduct as provided in paragraph
(a)(1). Even when the law-related and legal services are pro-
vided in circumstances that are distinct from each other, for

example through separate entities or different support staff

within the law firm, the Rules of Professional Conduct apply
to the lawyer as provided in paragraph (a)(2) unless the law-

yer takes reasonable measures to assure that the recipient of
the law-related services knows that the services are not legal
services and that the protections of the client-lawyer relation-
ship do not apply.

[4] Law-related services also may be provided through
an entity that is distinct from that through which the lawyer
provides legal services. If the lawyer individually or with
others has control of such an entity's operations, the Rule
requires the lawyer to take reasonable measures to assure that

as defined in paragraph (b), if the law-related services are

each person using the services of the entity knows that the

provided:
(1) by the lawyer in circumstances that are not distinct

services provided by the entity are not legal services and that
the Rules of Professional Conduct that relate to the client-

from the lawyer's provision of legal services to clients; or
(2) in other circumstances by an entity controlled by the

lawyer relationship do not apply. A lawyer's control of an
entity extends to the ability to direct its operation. Whether a

lawyer individually or with others if the lawyer fails to take

lawyer has such control will depend upon the circumstances

reasonable measures to assure that a person obtaining the
law-related services knows that the services are not legal ser-

vices and that the protections of the client-lawyer relationship

of the particular case.

[5] When a client-lawyer relationship exists with a per-

son who is referred by a lawyer to a separate law-related ser-

do not exist.
(b) The term "law-related services" denotes services that

vice entity controlled by the lawyer, individually or with oth-
ers, the lawyer must comply with Rule 1.8(a).

might reasonably be performed in conjunction with and in
substance are related to the provision of legal services, and

that are not prohibited as unauthorized practice of law when
provided by a nonlawyer.

Comment

[1]1 When a lawyer performs law-related services or con-
trols an organization that does so, there exists the potential
for ethical problems. Principal among these is the possibility
that the person for whom the law-related services are per-
formed fails to understand that the services may not carry
with them the protections normally afforded as part of the cli-
ent-lawyer relationship. The recipient of the law-related ser-

[6] In taking the reasonable measures referred to in para-

graph (a)(2) to assure that a person using law-related services
understands the practical effect or significance of the inappli-
cability of the Rules of Professional Conduct, the lawyer
should communicate to the person receiving the law-related

services, in a manner sufficient to assure that the person

understands the significance of the fact, that the relationship
of the person to the business entity will not be a client-lawyer

relationship. The communication should be made before
entering into an agreement for provision of or providing law-
related services, and preferably should be in writing.

[7] The burden is upon the lawyer to show that the law-
yer has taken reasonable measures under the circumstances to

vices may expect, for example, that the protection of client

communicate the desired understanding. For instance, a

Miscellaneous
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sophisticated user of law-related services, such as a publicly
held corporation, may require a lesser explanation than some-

Washington State Register, Issue 06-17

(1) practice law with or in cooperation with such an indi-
vidual;

one unaccustomed to making distinctions between legal ser-
vices and law-related services, such as an individual seeking
tax advice from a lawyer-accountant or investigative services
in connection with a lawsuit.

[8] Regardless of the sophistication of potential recipi-
ents of law-related services, a lawyer should take special care
to keep separate the provision of law-related and legal ser-
vices in order to minimize the risk that the recipient will
assume that the law-related services are legal services. The
risk of such confusion is especially acute when the lawyer
renders both types of services with respect to the same mat-
ter. Under some circumstances the legal and law-related ser-
vices may be so closely entwined that they cannot be distin-
guished from each other, and the requirement of disclosure
and consultation imposed by paragraph (a)(2) of the Rule
cannot be met. In such a case a lawyer will be responsible for
assuring that both the lawyer's conduct and, to the extent
required by Rule 5.3, that of nonlawyer employees in the dis-
tinct entity that the lawyer controls complies in all respects
with the Rules of Professional Conduct.

[9] A broad range of economic and other interests of cli-
ents may be served by lawyers' engaging in the delivery of
law-related services. Examples of law-related services
include providing title insurance, financial planning,
accounting, trust services, real estate counseling, legislative
lobbying, economic analysis, social work, psychological
counseling, tax preparation, and patent, medical or environ-
mental consulting.

[10] When a lawyer is obliged to accord the recipients of
such services the protections of those Rules that apply to the
client-lawyer relationship, the lawyer must take special care
to heed the proscriptions of the Rules addressing conflict of
interest (Rules 1.7 through 1.11, especially Rules 1.7 (a)(2)
and 1.8 (a), (b) and (f)). and to scrupulously adhere to the
requirements of Rule 1.6 relating to disclosure of confidential
information. The promotion of the law-related services must
also in all respects comply with Rules 7.1 through 7.3, deal-
ing with advertising and solicitation. In that regard, lawyers
should take special care to identify the obligations that may
be imposed as a result of a jurisdiction's decisional law.

[11] When the full protections of all of the Rules of Pro-
fessional Conduct do not apply to the provision of law-
related services, principles of law external to the Rules, for
example, the law of principal and agent, govern the legal
duties owed to those receiving the services. Those other legal
principles may establish a different degree of protection for
the recipient with respect to confidentiality of information,
conflicts of interest and permissible business relationships
with clients. See also Rule 8.4 (Misconduct).

RULE 5.8: MISCONDUCT INVOLVING DISBARRED, SUS-
PENDED., RESIGNED, AND INACTIVE LAWYERS

(a) A lawyer shall not engage in the practice of law while

on inactive status, or while suspended from the practice of

(2) maintain an office for the practice of law in a room or

office occupied or used in whole or in part by such an individ-
ual;

(3) permit such an individual to use the lawyer's name
for the practice of law;

(4) practice law for or on behalf of such an individual; or

(5) practice law under any arrangement or understanding
for division of fees or compensation of any kind with such an
individual.

Washington Comment

[1] The provisions of this Rule were taken from former
Washington RPC 5.5 (d) and (e) (as amended in 2002).

Title 6 PUBLIC SERVICE

RULE 6.1: PRO BONO PUBLICO SERVICE

Every lawyer has a professional responsibility to assist in
the provision of legal services to those unable to pay. A law-
yer should aspire to render at least thirty (30) hours of pro
bono publico service per year. In fulfilling this responsibil-
ity, the lawyers should:

(a) provide legal services without fee or expectation of
fee to:

(1) persons of limited means or

(2) charitable, religious, civil, community, governmental
and educational organizations in matters which are designed
primarily to address the needs of persons of limited means;
and

(b) provide pro bono publico service through:

(1) delivery of legal services at no fee or substantially
reduced fee to individuals, groups or organizations seeking to
secure or protect civil rights, or charitable, religious, civil,
community, governmental and educational organizations in
matters in furtherance of their organizational purposes, where
the payment of standard legal fees would significantly
deplete the organization's economic resources or would be
otherwise inappropriate;

(2) delivery of legal services at a substantially reduced
fee to persons of limited means; or

(3) participation in activities for improving the law, the
legal system or the legal profession.

Pro bono publico service may be reported en-the-annual
feestatementfurnished-to-the W-SBA annually on a form pro-
vided by the WSBA. E A lawyers rendering a minimum of
fifty (50) hours of pro bono publico service shall receive a
recegnition-award commendation for such service from the
WSBA.

Comment

[1] [Washington revision] Every lawyer, regardless of

professional prominence or professional work load, has a
responsibility to provide legal services to those unable to pay,
and personal involvement in the problems of the disadvan-

law for any cause.

(b) A lawyer shall not engage in any of the following

with an individual who is a disbarred or suspended lawyer or

taged can be one of the most rewarding experiences in the life
of a lawyer. It is recognized that in some years a lawyer may
render greater or fewer hours than the annual standard speci-

who has resigned in lieu of disbarment:

Miscellaneous
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yer should render on average per year, at a minimum, the
number of hours set forth in this Rule. Services can be per-
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is substantially below a lawyer's usual rate are encouraged
under this section.

formed in civil matters or in criminal or quasi-criminal mat-
ters for which there is no government obligation to provide

funds for legal representation, such as post-conviction death

[8] [Washington revision] Paragraph (b)(3) recognizes

the value of lawyers engaging in activities that improve the
law, the legal system or the legal profession. Serving in a

penalty appeal cases.

[2] [Washington revision] Paragraphs (a)(1) and (2)
recognize the critical need for legal services that exists
among persons of limited means. Legal services under these

volunteer capacity on bar association committees or on
boards of pro bono or legal services programs, taking part in

Law Week activities, acting as an uncompensated continuing
legal education instructor, an uncompensated mediator or

paragraphs consist of a full range of activities, including indi-
vidual and class representation, the provision of legal advice,

arbitrator and engaging in uncompensated legislative lobby-
ing to improve the law, the legal system or the profession are

legislative lobbying, administrative rule making and the pro-
vision of free training or mentoring to those who represent

persons of limited means or organizations primarily repre-
senting such persons. The variety of these activities should

facilitate participation by government lawyers, even when

a few examples of the many activities that fall within this
paragraph.
[9] Because the provision of pro bono services is a pro-

fessional responsibility, it is the individual ethical commit-
ment of each lawyer. Nevertheless, there may be times when

restrictions may exist on their engaging in the outside prac-
tice of law.

[3] [Washington revision] Persons eligible for legal ser-
vices under paragraphs (a)(1) are those who qualify for ser-
vices provided by a qualified legal services provider (see
Washington Comment [14]) and those whose incomes and
financial resources are slightly above the guidelines utilized
by such programs but nevertheless, cannot afford counsel.
Legal services under paragraphs (a)(1) and (2) include those

rendered to individuals or to organizations such as homeless
shelters, battered women's centers and food pantries that

it is not feasible for a lawyer to engage in pro bono services.
At such times a lawyer may discharge the pro bono responsi-

bility by providing financial support to organizations provid-
ing free legal services to persons of limited means. Such
financial support should be reasonably equivalent to the
value of the hours of service that would have otherwise been
provided. In addition, at times it may be more feasible to sat-
isfy the pro bono responsibility collectively, as by a firm's
aggregate pro bono activities.

[10] [Reserved.] Beecause-the-efforts-of individual taw-

serve those of limited means. The term "governmental orga-

yers-are-not-enoush-to-meet-the needfor-free lesal serviees

nizations" includes, but is not limited to, public protection

programs and sections of governmental or public sector agen-
cies.

[4] Because service must be provided without fee or
expectation of fee, the intent of the lawyer to render free legal
services is essential for the work performed to fall within the
meaning of paragraphs (a)(1) and (2). Accordingly, services
rendered cannot be considered pro bono if an anticipated fee
is uncollected, but the award of statutory attorneys' fees in a
case originally accepted as pro bono would not disqualify
such services from inclusion under this section. Lawyers
who do receive fees in such cases are encouraged to contrib-
ute an appropriate portion of such fees to organizations or
projects that benefit persons of limited means.

[5] [Washington revision] A lawyer's responsibility
under this Rule can be fulfilled either through the activities
described in paragraph (a)(1) and (2) or in a variety of ways
as set forth in paragraph (b).

[6] Paragraph (b)(1) includes the provision of certain

types of legal services to those whose incomes and financial
resources place them above limited means. It also permits

[11] Law firms should act reasonably to enable and

encourage all lawyers in the firm to provide the pro bono
legal services called for by this Rule.

[12] The responsibility set forth in this Rule is not
intended to be enforced through disciplinary process.

Additional Washington Comment (13 - 16)

[13] Washington's version of this Rule differs from the
Model Rule. Washington's Rule 6.1 specifies an aspirational

minimum of thirty hours of pro bono publico legal services
per year rather than fifty, but provides for presentation of a

service recognition award to those lawyers reporting to the
WSBA a minimum of fifty hours. Unlike the Model Rule,
paragraph (a) of Washington's Rule does not specify that the

majority of the pro bono publico legal service hours should
be provided without fee or expectation of fee. And Washing-

the pro bono lawyer to accept a substantially reduced fee for

ton's Rule does not include the final paragraph of the Model

services. Examples of the types of issues that may be
addressed under this paragraph include First Amendment

claims, Title VII claims and environmental protection claims.

Additionally, a wide range of organizations may be repre-
sented, including social service, medical research, cultural

and religious groups.
[7] Paragraph (b)(2) covers instances in which lawyers

Rule relating to voluntary contributions of financial support
to legal services organizations. The provisions of Rule 6.1
were taken from former Washington RPC 6.1 (as amended in
2003).

[14] For purposes of this Rule, a "qualified legal services
provider" is a not-for-profit legal services organization
whose primary purpose is to provide legal services to low-

agree to and receive a modest fee for furnishing legal services

income clients.

to persons of limited means. Participation in judicare pro-
grams and acceptance of court appointments in which the fee

[15] Pro bono publico service does not include services
rendered for wages or other compensation by lawyers

Miscellaneous
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employed by qualified legal services providers (as that term
is defined in Washington Comment [14]), government agen-
cies, or other organizations as part of their employment.

[16] The amount of time spent rendering pro bono pub-
lico services should be calculated on the same basis that law-
yers calculate their time on billable matters. For example, if
time spent traveling to a client meeting or to a court hearing
is considered to be part of the time for which a paying client
would be billed, it is appropriate to include such time in cal-
culating the number of pro bono publico service hours ren-
dered under this Rule.

RULE 6.2; ACCEPTING APPOINTMENTS

A lawyer shall not seek to avoid appointment by a tribu-
nal to represent a person except for good cause, such as:

(a) Rrepresenting the client is likely to result in violation
of the Rules of Professional Conduct or other law;

(b) Rrepresenting the client is likely to result in an unrea-
sonable financial burden on the lawyer; or

(c) Fthe client or the cause is so repugnant to the lawyer
as to be likely to impair the client-lawyer relationship or the
lawyer's ability to represent the client.

Comment

[1] [Washington revision] A lawyer ordinarily is not

obliged to accept a client whose character or cause the lawyer
regards as repugnant. The lawyer's freedom to select clients
is, however, qualified. A lawyer may be subject to appoint-
ment by a court to serve unpopular clients or persons unable
to afford legal services.

Appointed Counsel

[2] For good cause a lawyer may seek to decline an
appointment to represent a person who cannot afford to retain
counsel or whose cause is unpopular. Good cause exists if

the lawyer could not handle the matter competently, see Rule
1.1, or if undertaking the representation would result in an

improper conflict of interest, for example, when the client or
the cause is so repugnant to the lawyer as to be likely to

impair the client-lawyer relationship or the lawyer's ability to
represent the client. A lawyer may also seek to decline an
appointment if acceptance would be unreasonably burden-

some, for example, when it would impose a financial sacri-
fice so great as to be unjust.

[3]1 An appointed lawyer has the same obligations to the
client as retained counsel, including the obligations of loyalty
and confidentiality, and is subject to the same limitations on
the client-lawyer relationship, such as the obligation to
refrain from assisting the client in violation of the Rules.

RULE 6.3: MEMBERSHIP IN LEGAL SERVICES ORGANIZATION

A lawyer may serve as a director, officer or member of a
legal services organization, apart from the law firm in which
the lawyer practices, notwithstanding that the organization
serves persons having interests adverse to a client of the law-
yer. The lawyer shall not knowingly participate in a decision
or action of the organization:

Miscellaneous
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(a) Hf participating in the decision or action would be
incompatible with the lawyer's obligations to a client under
fRule 1.7; or

(b) Wwhere the decision or action could have a material
adverse effect on the representation of a client of the organi-
zation whose interests are adverse to a client of the lawyer.

Comment

[1] Lawyers should be encouraged to support and partic-
ipate in legal service organizations. A lawyer who is an

officer or a member of such an organization does not thereby
have a client-lawyer relationship with persons served by the

organization. However, there is potential conflict between
the interests of such persons and the interests of the lawyer's
clients. If the possibility of such conflict disqualified a law-
yer from serving on the board of a legal services organiza-
tion, the profession's involvement in such organizations
would be severely curtailed.

[2] It may be necessary in appropriate cases to reassure a

client of the organization that the representation will not be
affected by conflicting loyalties of a member of the board.

Established, written policies in this respect can enhance the
credibility of such assurances.

RULE 6.4: LAW REFORM ACTIVITIES AFFECTING CLIENT
INTERESTS

A lawyer may serve as a director, officer or member of
an organization involved in reform of the law or its adminis-
tration notwithstanding that the reform may affect the inter-
ests of a client of the lawyer. When the lawyer knows that the
interests of a client may be materially benefitted by a decision
in which the lawyer participates, the lawyer shall disclose
that fact but need not identify the client.

Comment

1] Lawyers involved in organizations seeking law
reform generally do not have a client-lawyer relationship
with the organization. Otherwise, it might follow that a law-
yer could not be involved in a bar association law reform pro-
gram that might indirectly affect a client. See also Rule
1.2(b). For example, a lawyer specializing in antitrust litiga-
tion might be regarded as disqualified from participating in
drafting revisions of rules governing that subject. In deter-
mining the nature and scope of participation in such activi-
ties, a lawyer should be mindful of obligations to clients
under other Rules, particularly Rule 1.7. A lawyer is profes-
sionally obligated to protect the integrity of the program by

making an appropriate disclosure within the organization

when the lawyer knows a private client might be materially
benefitted.

RULE 6.5;: NONPROFIT AND COURT-ANNEXED LIMITED
LEGAL SERVICE PROGRAMS

(a) A lawyer who, under the auspices of a program spon-
sored by a nonprofit organization or court, provides short-
term limited legal services to a client without expectation by
either the lawyer or the client that the lawyer will provide
continuing representation in the matter and without expecta-
tion that the lawyer will receive a fee from the client for the

services provided:
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(1) is subject to Rules 1.7 and, 1.9(a), and 1.18(c) only if
the lawyer knows that the representation of the client
involves a conflict of interest, except that those fRules shall
not prohibit a lawyer from providing limited legal services
sufficient only to determine eligibility of the client for assis-
tance by the program and to make an appropriate referral of
the client to another program; ane

(2) is subject to Rule 1.10 only if the lawyer knows that
another lawyer associated with the lawyer in a law firm is dis-
qualified by Rule 1.7 or 1.9(a) with respect to the matter; and;

(3) notwithstanding paragraphs (1) and (2), is not subject
to Rules 1.7, 1.9(a), or 1.10, or 1.18(c) in providing limited
legal services to a client if:

(ai) the program lawyers representing the opposing cli-
ents are screened by effective means from information as
relating to the representation of the opposing client's-eenfi-

ter-atissue;;

(bii) each client is notified of the conflict and the screen-
ing mechanism used to prohibit dissemination of eenfidential
or-seeret information relating to the representation; and

(eiii) the program is able to demonstrate by convincing
evidence that no eenfidenees-orseerets-that-are material were
information relating to the representation of the opposing cli-
ent was transmitted by the personally disqualified lawyers to
the lawyer representing the conflicting client before imple-
mentation of the screening mechanism and notice to the
opposing client.

(b) Except as provided in paragraph (a)(2), Rule 1.10 is
inapplicable to a representation governed by this Rule.

Comment

[1] [Washington revision] Legal services organizations,

courts and various nonprofit organizations have established
programs through which lawyers provide short-term limited

legal services — such as advice or the completion of legal
forms — that will assist persons to address their legal prob-
lems without further representation by a lawyer. In these pro-
grams, such as legal-advice hotlines, advice-only clinics or
pro se counseling programs, a client-lawyer relationship is
established. but there is no expectation that the lawyer's rep-
resentation of the client will continue beyond the limited con-
sultation. Such programs are normally operated under cir-
cumstances in which it is not feasible for a lawyer to system-
atically screen for conflicts of interest as is generally required
before undertaking a representation. See, e.g., Rules 1.7, 1.9,
1.10, and 1.18.

[2] A lawyer who provides short-term limited legal ser-
vices pursuant to this Rule must secure the client's informed
consent to the limited scope of the representation. See Rule
1.2(¢). If a short-term limited representation would not be
reasonable under the circumstances, the lawyer may offer
advice to the client but must also advise the client of the need
for further assistance of counsel. Except as provided in this
Rule, the Rules of Professional Conduct, including Rules 1.6
and 1.9(¢c), are applicable to the limited representation.

[3] [Washington revision] Because a lawyer who is rep-

resenting a client in the circumstances addressed by this Rule

ordinarily is not able to check systematically for conflicts of
interest, paragraph (a) requires compliance with Rules 1.7 or
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1.9(a), or 1.18(c) only if the lawyer knows that the represen-
tation presents a conflict of interest for the lawyer, and with
Rule 1.10 only if the lawyer knows that another lawyer in the

lawyer's firm is disqualified by Rules 1.7 or 1.9(a) in the mat-
ter.
[4] Because the limited nature of the services signifi-

cantly reduces the risk of conflicts of interest with other mat-
ters being handled by the lawyer's firm, paragraph (b) pro-
vides that Rule 1.10 is inapplicable to a representation gov-
erned by this Rule except as provided by paragraph (a)(2).
Paragraph (a)(2) requires the participating lawyer to comply
with Rule 1.10 when the lawyer knows that the lawyer's firm
is disqualified by Rules 1.7 or 1.9(a). By virtue of paragraph
(b). however, a lawyer's participation in a short-term limited
legal services program will not preclude the lawyer's firm

from undertaking or continuing the representation of a client
with interests adverse to a client being represented under the

program's auspices. Nor will the personal disqualification of
a lawyer participating in the program be imputed to other
lawyers participating in the program.

[5] If, after commencing a short-term limited representa-
tion in accordance with this Rule, a lawyer undertakes to rep-
resent the client in the matter on an ongoing basis, Rules 1.7,
1.9(a) and 1.10 become applicable.

Additional Washington Comments (6 - 7)

[6] Washington's version of this Rule differs from the
Model Rule. The differences accommodate the unique civil
legal services delivery system, which uses a statewide cen-
tralized telephone intake and referral system for low-income
persons to access free civil legal services. The Rule recog-
nizes that lawyers who provide intake and referral services
such as these will necessarily at times receive confidential
information from adverse parties. The risk that such informa-
tion will be used against the material interests of either party
is relatively low in comparison to the need for services, and
when such a risk exists, protections of lawyer screening and
notice to the client are required by the Rule.

[7] Paragraph (a)(3) was taken from former Washington
RPC 6.5(a)(3) as enacted in 2002. The replacement of "con-
fidences and secrets" in paragraph (a)(3) with "information
relating to the representation" was necessary to conform the

language of the Rule to a terminology change in Rule 1.6. No

substantive change is intended. See Comment [19] to Rule
1.6.

Title 7 INFORMATION ABOUT LEGAL SERVICES

RULE 7.1; COMMUNICATIONS CONCERNING A LAWYER'S
SERVICES

A lawyer shall not make a false or misleading communi-
cation about the lawyer or the lawyer's services. A commu-
nication is false or misleading if it:—@)}-Ccontains a material
misrepresentation of fact or law, or omits a fact necessary to
make the statement considered as a whole not materially mis-
leadings.

(o) s Pry—ro-ereate- ,jti SEreRpectationaoe
]55:5 E ]3.55 ]5]5555]555']15]55 ] EE
prefessional-conduet-orotherlaw;or
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(S) (;EH%IEaFES the Ia‘*%zelz's SEFV‘IEES ‘iliti E{helﬂ Ia‘*%lSFS'
ated:

Comment

[1] This Rule governs all communications about a law-

yer's services, including advertising permitted by Rule 7.2.
Whatever means are used to make known a lawyer's services,
statements about them must be truthful.

[2] Truthful statements that are misleading are also pro-
hibited by this Rule. A truthful statement is misleading if it
omits a fact necessary to make the lawyer's communication

considered as a whole not materially misleading. A truthful
statement is also misleading if there is a substantial likeli-

hood that it will lead a reasonable person to formulate a spe-
cific conclusion about the lawyer or the lawyer's services for

which there is no reasonable factual foundation.

[3] An advertisement that truthfully reports a lawyer's
achievements on behalf of clients or former clients may be
misleading if presented so as to lead a reasonable person to
form an unjustified expectation that the same results could be
obtained for other clients in similar matters without reference
to the specific factual and legal circumstances of each client's
case. Similarly, an unsubstantiated comparison of the law-
yer's services or fees with the services or fees of other law-
yers may be misleading if presented with such specificity as
would lead a reasonable person to conclude that the compar-
ison can be substantiated. The inclusion of an appropriate
disclaimer or qualifying language may preclude a finding that
a statement is likely to create unjustified expectations or oth-
erwise mislead a prospective client.

[4] See also Rule 8.4(e) for the prohibition against stat-

ing or implying an ability to influence improperly a govern-
ment agency or official or to achieve results by means that
violate the Rules of Professional Conduct or other law.

RULE 7.2;: ADVERTISING

(a) Subject to the requirements of fRules 7.1 and 7.3, a
lawyer may advertise services through written, recorded or

(eb) A lawyer shall not give anything of value to a person
for recommending the lawyer's services, except that a lawyer
may

Miscellaneous
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(1) pay the reasonable costs of advertising advertise-
ments or writter communications permitted by this ¥Rule and
fay,

(2) pay the usual charges of a legal service plan or a not-

for-profit lawyer referral service er-etherlegalserviee-orga-

nization,;
(3) pay for a law practice in accordance with Rule 1.17;

and

(4) refer clients to another lawyer pursuant to an agree-
ment not otherwise prohibited under these Rules that pro-
vides for the other person to refer clients or customers to the
lawyer, if

(1) the reciprocal referral agreement is not exclusive, and

(ii) the client is informed of the existence and nature of
the agreement.

(dc) Any communication made pursuant to this ¥Rule
shall include the name and office address of at least one law-
yer or law firm responsible for its content.

Comment

[1] To assist the public in obtaining legal services, law-

yers should be allowed to make known their services not only
through reputation but also through organized information
campaigns in the form of advertising. Advertising involves
an active quest for clients, contrary to the tradition that a law-
yer should not seek clientele. However, the public's need to

know about legal services can be fulfilled in part through

advertising. This need is particularly acute in the case of per-
sons of moderate means who have not made extensive use of

legal services. The interest in expanding public information
about legal services ought to prevail over considerations of
tradition. Nevertheless, advertising by lawyers entails the
risk of practices that are misleading or overreaching.

[2] This Rule permits public dissemination of informa-
tion concerning a lawyer's name or firm name, address and
telephone number; the kinds of services the lawyer will
undertake; the basis on which the lawyer's fees are deter-
mined, including prices for specific services and payment and
credit arrangements; a lawyer's foreign language ability;
names of references and. with their consent, names of clients

regularly represented; and other information that might invite
the attention of those seeking legal assistance.

[3] Questions of effectiveness and taste in advertising are
matters of speculation and subjective judgment. Some juris-
dictions have had extensive prohibitions against television
advertising, against advertising going beyond specified facts

about a lawyer, or against "undignified" advertising. Televi-
sion is now one of the most powerful media for getting infor-

mation to the public, particularly persons of low and moder-
ate income; prohibiting television advertising, therefore,
would impede the flow of information about legal services to
many sectors of the public. Limiting the information that
may be advertised has a similar effect and assumes that the
bar can accurately forecast the kind of information that the
public would regard as relevant. Similarly, electronic media,
such as the Internet, can be an important source of informa-
tion about legal services, and lawful communication by elec-
tronic mail is permitted by this Rule. But see Rule 7.3(a) for

the prohibition against the solicitation of a prospective client
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through a real-time electronic exchange that is not initiated
by the prospective client.

[4] Neither this Rule nor Rule 7.3 prohibits communica-
tions authorized by law, such as notice to members of a class
in class action litigation.

Paying Others to Recommend a Lawyer

[5] Lawyers are not permitted to pay others for channel-

ing professional work. Paragraph (b)(1)., however, allows a
lawyer to pay for advertising and communications permitted

by this Rule, including the costs of print directory listings,
on-line directory listings, newspaper ads, television and radio

airtime, domain-name registrations, sponsorship fees, banner
ads, and group advertising. A lawyer may compensate
employees, agents and vendors who are engaged to provide

marketing or client-development services, such as publicists,
public-relations personnel, business-development staff and

website designers. See Rule 5.3 for the duties of lawyers and
law firms with respect to the conduct of nonlawyers who pre-
pare marketing materials for them.

[6] [Washington revision] A lawyer may pay the usual
charges of a legal service plan or a not-for-profit lawyer
referral service. A legal service plan is a prepaid or group

legal service plan or a similar delivery system that assists pro-
spective clients to secure legal representation. A lawyer

referral service, on the other hand, is any organization that
holds itself out to the public as a lawyer referral service.
Such referral services are understood by laypersons to be
consumer-oriented organizations that provide unbiased refer-
rals to lawyers with appropriate experience in the subject
matter of the representation and afford other client protec-
tions, such as complaint procedures or malpractice insurance
requirements. Consequently, this Rule only permits a lawyer
to pay the usual charges of a not-for-profit lawyer referral
service.

[7] A lawyer who accepts assignments or referrals from
a legal service plan or referrals from a lawyer referral service
must act reasonably to assure that the activities of the plan or
service are compatible with the lawyer's professional obliga-
tions. See Rule 5.3. Legal service plans and lawyer referral
services may communicate with prospective clients, but such
communication must be in conformity with these Rules.
Thus, advertising must not be false or misleading, as would
be the case if the communications of a group advertising pro-
gram or a group legal services plan would mislead prospec-
tive clients to think that it was a lawyer referral service spon-
sored by a state agency or bar association. Nor could the law-
yer allow in-person, telephonic, or real-time contacts that
would violate Rule 7.3.

[8] [Washington revision] A lawyer also may agree to

refer clients to another lawyer in return for the undertaking of
that person to refer clients or customers to the lawyer. Such
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the client is informed of the referral agreement. Conflicts of
interest created by such arrangements are governed by Rule
1.7. Reciprocal referral agreements should not be of indefi-
nite duration and should be reviewed periodically to deter-
mine whether they comply with these Rules. This Rule does
not restrict referrals or divisions of revenues or net income
among lawyers within firms comprised of multiple entities.

Additional Washington Comment (9)

[9] That portion of Model Rule 7.2 (b)(4) that allows
lawyers to enter into reciprocal referral agreements with non-
lawyer professionals was not adopted.

RULE 7.3; DIRECT CONTACT WITH PROSPECTIVE CLIENTS

(a) A lawyer shall not, directly or through a third person,
by in-person, live telephone or real-time electronic contact
solicit professional employment from a prospective client

il he 1 | cornil . fossional

i ip1 when a significant
motive for the lawyer's doing so is the lawyer's pecuniary
gain, unless the person contacted:

(1) is a lawyer;

2) has a family, close personal, or prior professional
relationship with the lawyer; or

(3) has consented to the contact by requesting a referral
from a not-for-profit lawyer referral service.

(b) A lawyer shall not send-a-writtencommunieationto-a
proespeetive-client for-the-purpese-ef-ebtaining solicit profes-
sional employment from a prospective client by written,
recorded or electronic communication or by in-person, tele-
phone or real-time electronic contact even when not other-
wise prohibited by paragraph (a), if:

(1) the persen prospective client has made known to the
lawyer a desire not to reeeive-ecommunieationsfrom be solic-
ited by the lawyer; or

(2) the solicitation involves coercion, duress or harass-
ment.

(c) [Reserved.]

(d) Notwithstanding the prohibitions in paragraph (a), a
lawyer may participate with a prepaid or group legal service
plan operated by an organization not owned or directed by the
lawyer that uses in-person or telephone contact to solicit
memberships or subscriptions for the plan from persons who
are not known to need legal services in a particular matter
covered by the plan.

Comment

[1] There is a potential for abuse inherent in direct in-
person, live telephone or real-time electronic contact by a
lawyer with a prospective client known to need legal ser-
vices. These forms of contact between a lawyer and a pro-

reciprocal referral arrangements must not interfere with the

spective client subject the layperson to the private importun-

lawyer's professional judgment as to making referrals or as to
providing substantive legal services. See Rules 2.1 and

ing of the trained advocate in a direct interpersonal encoun-
ter. The prospective client, who may already feel over-

5.4(c). Except as provided in Rule 1.5(e), a lawyer who

whelmed by the circumstances giving rise to the need for

receives referrals from a lawyer must not pay anything solely
for the referral, but the lawyer does not violate paragraph (b)

legal services, may find it difficult fully to evaluate all avail-
able alternatives with reasoned judgment and appropriate

of this Rule by agreeing to refer clients to the other lawyer, so

self-interest in the face of the lawyer's presence and insis-

long as the reciprocal referral agreement is not exclusive and

tence upon being retained immediately. The situation is

Miscellaneous
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fraught with the possibility of undue influence, intimidation,

and over-reaching.

[2] This potential for abuse inherent in direct in-person,
live telephone or real-time electronic solicitation of prospec-
tive clients justifies its prohibition, particularly since lawyer
advertising and written and recorded communication permit-
ted under Rule 7.2 offer alternative means of conveying nec-
essary information to those who may be in need of legal ser-
vices. Advertising and written and recorded communications
which may be mailed or autodialed make it possible for a pro-
spective client to be informed about the need for legal ser-
vices, and about the qualifications of available lawyers and
law firms, without subjecting the prospective client to direct
in-person, telephone or real-time electronic persuasion that
may overwhelm the client's judgment.

[3] The use of general advertising and written, recorded

or electronic communications to transmit information from
lawyer to prospective client, rather than direct in-person, live
telephone or real-time electronic contact, will help to assure
that the information flows cleanly as well as freely. The con-
tents of advertisements and communications permitted under
Rule 7.2 can be permanently recorded so that they cannot be
disputed and may be shared with others who know the law-

yer. This potential for informal review is itself likely to help

guard against statements and claims that might constitute
false and misleading communications, in violation of Rule

7.1. The contents of direct in-person, live telephone or real-
time electronic conversations between a lawyer and a pro-
spective client can be disputed and may not be subject to
third-party scrutiny. Consequently, they are much more
likely to approach (and occasionally cross) the dividing line
between accurate representations and those that are false and
misleading.

[4] [Washington revision] There is far less likelihood

that a lawyer would engage in abusive practices against an
individual who is a former client, or with whom the lawyer

has close personal or family relationship, or in situations in
which the lawyer is motivated by considerations other than

the lawyer's pecuniary gain. Nor is there a serious potential
for abuse when the person contacted is a lawyer. Conse-
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[6] This Rule is not intended to prohibit a lawyer from

contacting representatives of organizations or groups that
may be interested in establishing a group or prepaid legal
plan for their members, insureds, beneficiaries or other third
parties for the purpose of informing such entities of the avail-
ability of and details concerning the plan or arrangement

which the lawyer or lawyer's firm is willing to offer. This
form of communication is not directed to a prospective client.

Rather, it is usually addressed to an individual acting in a
fiduciary capacity seeking a supplier of legal services for oth-
ers who may, if they choose, become prospective clients of
the lawyer. Under these circumstances, the activity which
the lawyer undertakes in communicating with such represen-

tatives and the type of information transmitted to the individ-
ual are functionally similar to and serve the same purpose as
advertising permitted under Rule 7.2.

[7] [Reserved.]

[8] Paragraph (d) of this Rule permits a lawyer to partic-
ipate with an organization which uses personal contact to
solicit members for its group or prepaid legal service plan,
provided that the personal contact is not undertaken by any
lawyer who would be a provider of legal services through the

plan. The organization must not be owned by or directed
(whether as manager or otherwise) by any lawyer or law firm
that participates in the plan. For example. paragraph (d)

would not permit a lawyer to create an organization con-
trolled directly or indirectly by the lawyer and use the organi-
zation for the in-person or telephone solicitation of legal
employment of the lawyer through memberships in the plan
or otherwise. The communication permitted by these organi-
zations also must not be directed to a person known to need
legal services in a particular matter, but is to be designed to
inform potential plan members generally of another means of
affordable legal services. Lawyers who participate in a legal
service plan must reasonably assure that the plan sponsors are
in compliance with Rules 7.1, 7.2 and 7.3(b). See 8.4(a).

Additional Washington Comments (9 - 12)

[9] A lawyer who receives a referral from a third party
should exercise caution in contacting the prospective client

quently, the general prohibition in Rule 7.3(a) is not applica-

directly by in-person, live telephone, or real-time electronic

ble in those situations. Also, paragraph (a) is not intended to

contact. Such contact is generally prohibited by this Rule

prohibit a lawyer from participating in constitutionally pro-

unless the prospective client has asked to be contacted by the

tected activities of public or charitable legal-service organi-

lawyer. A prospective client may request such contact

zations or bona fide political, social, civic, fraternal,

through a third party. Prior to initiating contact with the pro-

employee or trade organizations whose purposes include pro-
viding or recommending legal services to its members or

spective client, however, the lawyer should confirm with the
source of the referral that the prospective client has indeed

beneficiaries.
[5] But even permitted forms of solicitation can be
abused. Thus, any solicitation which contains information

which is false or misleading within the meaning of Rule 7.1,
which involves coercion, duress or harassment within the

meaning of Rule 7.3 (b)(2), or which involves contact with a

prospective client who has made known to the lawyer a desire

not to be solicited by the lawyer within the meaning of Rule
7.3 (b)(1) is prohibited. Moreover, if after sending a letter or

made such a request. Similarly, when making referrals to
other lawyers, the referring lawyer should discuss with the

prospective client whether he or she wishes to be contacted
directly.

[10] Those in need of legal representation often seek
assistance in finding a lawyer through a lawyer referral ser-
vice. Washington adopted paragraph (a)(3) in order to facil-
itate communication between lawyers and potential clients
who have specifically requested a referral from a not-for-

other communication to a client as permitted by Rule 7.2 the

profit lawyer referral service. Under this paragraph, a lawyer

lawyer receives no response, any further effort to communi-

receiving such a referral may contact the potential client

cate with the prospective client may violate the provisions of

directly by in-person, live telephone, or real-time electronic

Rule 7.3(b).
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[11] Washington did not adopt paragraph (c) of the

WSR 06-15-055

the like, are subject to the limitations set forth in paragraph

Model Rule relating to labeling of communications with pro-

(d). The provisions of paragraph (d) were taken from former

spective clients. A specific labeling requirement is unneces-

sary in light of the prohibition in Rule 7.1 against false or
misleading communications.

[12] The phrase "directly or through a third person" in
paragraph (a) was retained from former Washington RPC
7.3(a).

RULE 7.4: COMMUNICATION OF FIELDS OF PRACTICE AND
SPECIALIZATION

(a) A lawyer may communicate the fact that the lawyer

does or does not practice in particular fields of law. Adawyer
hall ol that the . ol
folows:

(ab) A lawyer admitted to engage in patent practice
before the United States Patent and Trademark Office may
use the designation "pPatent aAttorney" or a substantially
similar designation.

(c) A lawyer engaged in Admiralty practice may use the
designation "Admiralty," "Proctor in Admiralty" or a sub-
stantially similar designation.

(bd) Ypen A lawyer shall not state or imply that a lawyer
is a specialist in a particular field of law, except upon issu-

ance of an identifying certificate, award, or recognition by a
group, organization, or association, a lawyer may use the
terms "certified", "specialist", "expert", or any other similar
term to describe his or her qualifications as a lawyer or his or
her qualifications in any subspecialty of the law. If the terms
are used to identify any certificate, award, or recognition by
any group, organization, or association, the reference must

(1) the-referenee-must be truthful and verifiable and may
net-be-misleadingin—vielatien—of otherwise comply with
Rrule 7.1;

(2) the—referenee—must identify the certifying group,
organization, or association; and

(3) thereferenee—must state that the Supreme Court of
Washington does not recognize the certification of specialties
in the practice of law and that the certificate, award, or recog-
nition is not a requirement to practice law in the state of
Washington.

Comment

1] [Washington revision] Paragraph (a) of this Rule
permits a lawyer to indicate areas of practice in communica-
tions about the lawyer's services. If a lawyer practices only in
certain fields, or will not accept matters except in a specified
field or fields, the lawyer is permitted to so indicate.

[2] Paragraph (b) recognizes the long-established policy
of the Patent and Trademark Office for the designation of
lawyers practicing before the Office. Paragraph (¢) recog-
nizes that designation of Admiralty practice has a long histor-
ical tradition associated with maritime commerce and the
federal courts.

3] [Reserved.]
Additional Washington Comment (4)

[4] Statements indicating that the lawyer is a "specialist,"

Washington RPC 7.4(b).
RULE 7.5;: FIRM NAMES AND BESIGNAHONS LETTERHEADS

(a) A lawyer shall not use a firm name, letterhead, or
other professional designation that violates Rule 7.1 erRule
F4. A trade name may be used by a lawyer in private prac-
tice if it does not imply a connection with a government
agency or with a public or charitable legal services organiza-
tion and is not otherwise in violation of Rule 7.1 erRule-74.

(b) A law firm with offices in more than one jurisdiction
may use the same name or other professional designation in
each jurisdiction, but identification of the lawyers in an office
of the firm shall indicate the jurisdictional limitations on
those not licensed to practice in the jurisdiction where the
office is located.

(c) The name of a lawyer holding a public office shall not
be used in the name of a law firm, or in communications on
its behalf, during any substantial period in which the lawyer
is not actively and regularly practicing with the firm.

(d) Lawyers may state or imply that they practice in a
partnership or other organization only when that is the fact.

Lawyers practieing out of the-same-offiee-who-arenot part

Comment

[1T A firm may be designated by the names of all or some
of its members, by the names of deceased members where
there has been a continuing succession in the firm's identity
or by a trade name such as the "ABC Legal Clinic." A lawyer
or law firm may also be designated by a distinctive website
address or comparable professional designation. Although
the United States Supreme Court has held that legislation
may prohibit the use of trade names in professional practice,
use of such names in law practice is acceptable so long as it is
not misleading. If a private firm uses a trade name that

includes a geographical name such as "Springfield Legal

Clinic." an express disclaimer that it is a public legal aid
agency may be required to avoid a misleading implication. It

may be observed that any firm name including the name of a
deceased partner is, strictly speaking, a trade name. The use
of such names to designate law firms has proven a useful
means of identification. However, it is misleading to use the
name of a lawyer not associated with the firm or a predeces-

practices a "specialty," "specializes in" particular fields, and

sor of the firm, or the name of a nonlawyer.

Miscellaneous
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[2] With regard to paragraph (d). lawyers sharing office

Washington State Register, Issue 06-17

position that is made by a judge. Those terms do not, how-

facilities, but who are not in fact associated with each other in

ever, include (a) substantially uncompensated services; (b)

a law firm, may not denominate themselves as, for example,
"Smith and Jones," for that title suggests that they are practic-

ing law together in a firm.

Additional Washington Comment (3)

[3] Lawyers practicing out of the same office who are
not partners, shareholders of a professional corporation, or
members of a professional limited liability company or part-
nership may not join their names together. Lawyers who are
not 1) partners, shareholders of a professional corporation, or
members of a professional limited liability company or part-
nership, or 2) employees of a sole proprietorship. partnership,
professional corporation, or members of a professional lim-
ited liability company or partnership or other organization, or
3) in the relationship of being "Of Counsel" to a sole propri-
etorship, partnership. professional corporation, or members
of a professional limited liability company or partnership or

other organization, must have separate letterheads, cards and
pleading paper, and must sign their names individually at the

end of all pleadings and correspondence and not in conjunc-
tion with the names of other lawyers. (The provisions of this

Comment were taken from former Washington RPC 7.5(d).)

RULE 7.6: POLITICAL CONTRIBUTIONS TO OBTAIN GOVERN-
MENT LEGAL ENGAGEMENTS OR APPOINTMENTS BY
JUDGES

A lawyer or law firm shall not accept a government legal
engagement or an appointment by a judge if the lawyer or law
firm makes a political contribution or solicits political contri-
butions for the purpose of obtaining or being considered for
that type of legal engagement or appointment.

Comment

[1] Lawyers have a right to participate fully in the politi-
cal process, which includes making and soliciting political
contributions to candidates for judicial and other public
office. Nevertheless, when lawyers make or solicit political
contributions in order to obtain an engagement for legal work
awarded by a government agency, or to obtain appointment
by a judge, the public may legitimately question whether the
lawyers engaged to perform the work are selected on the
basis of competence and merit. In such a circumstance, the

integrity of the profession is undermined.
[2] The term "political contribution" denotes any gift,

subscription, loan, advance or deposit of anything of value
made directly or indirectly to a candidate, incumbent, politi-
cal party or campaign committee to influence or provide

financial support for election to or retention in judicial or
other government office. Political contributions in initiative

and referendum elections are not included. For purposes of
this Rule, the term "political contribution" does not include

engagements or appointments made on the basis of experi-
ence, expertise, professional qualifications and cost follow-
ing a request for proposal or other process that is free from
influence based upon political contributions; and (c) engage-

ments or appointments made on a rotational basis from a list
compiled without regard to political contributions.

[4] The term "lawyer or law firm" includes a political
action committee or other entity owned or controlled by a
lawyer or law firm.

[5] Political contributions are for the purpose of obtain-
ing or being considered for a government legal engagement
or appointment by a judge if, but for the desire to be consid-
ered for the legal engagement or appointment, the lawyer or
law firm would not have made or solicited the contributions.
The purpose may be determined by an examination of the cir-

cumstances in which the contributions occur. For example,
one or more contributions that in the aggregate are substantial

in relation to other contributions by lawyers or law firms,
made for the benefit of an official in a position to influence

award of a government legal engagement, and followed by an

award of the legal engagement to the contributing or solicit-
ing lawyer or the lawyer's firm would support an inference

that the purpose of the contributions was to obtain the
engagement, absent other factors that weigh against existence
of the proscribed purpose. Those factors may include among
others that the contribution or solicitation was made to fur-
ther a political, social, or economic interest or because of an
existing personal, family, or professional relationship with a
candidate.

[6] If a lawyer makes or solicits a political contribution
under circumstances that constitute bribery or another crime,
Rule 8.4(b) is implicated.

Title 8§ MAINTAINING THE INTEGRITY OF THE PROFESSION

RULE 8.1: BAR ADMISSION AND DISCIPLINARY MATTERS

An applicant for admission to the Bbar, or a lawyer in
connection with a bar admission or reinstatement application;
or-an-appheationforreinstatement or in connection with a
disciplinary matter, shall not:

(a) knowingly make a false statement of material fact; or

(b) fail to disclose a fact necessary to correct a misappre-
hension known by the person to have arisen in the matter, or
knowingly fail to respond to a lawful demand for information
from an admissions or disciplinary authority, except that this
fRule does not require disclosure of information otherwise
protected by £fRule 1.6.

Comment

[1] The duty imposed by this Rule extends to persons
seeking admission to the bar as well as to lawyers. Hence, if

uncompensated services.
[3] Subject to the exceptions below, (i) the term "govern-

ment legal engagement" denotes any engagement to provide
legal services that a public official has the direct or indirect

a person makes a material false statement in connection with
an application for admission, it may be the basis for subse-
quent disciplinary action if the person is admitted, and in any
event may be relevant in a subsequent admission application.

power to award; and (ii) the term "appointment by a judge"

The duty imposed by this Rule applies to a lawyer's own

denotes an appointment to a position such as referee, com-

admission or discipline as well as that of others. Thus, itis a

missioner, special master, receiver, guardian or other similar

Miscellaneous
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a misrepresentation or omission in connection with a disci-
plinary investigation of the lawyer's own conduct. Paragraph
(b) of this Rule also requires correction of any prior misstate-
ment in the matter that the applicant or lawyer may have

made and affirmative clarification of any misunderstanding

on the part of the admissions or disciplinary authority of
which the person involved becomes aware.

[2] This Rule is subject to the provisions of the fifth
amendment of the United States Constitution and corre-
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honesty, trustworthiness or fitness as a lawyer in other
respects, should premptly-shall inform the appropriate pro-
fessional authority.

(b) A lawyer havingknewledge who knows that a judge
has committed a violation of applicable rules of judicial con-
duct that raises a substantial question as to the judge's fitness
for office should shall inform the appropriate authority.

(c) This #Rule does not permit a lawyer to report the pro-
fessional misconduct of another lawyer or a judge to the

sponding provisions of state constitutions. A person relying
on such a provision in response to a question, however,
should do so openly and not use the right of nondisclosure as
a justification for failure to comply with this Rule.

[3] A lawyer representing an applicant for admission to

the bar, or representing a lawyer who is the subject of a disci-

plinary inquiry or proceeding, is governed by the rules appli-
cable to the client-lawyer relationship. including Rule 1.6

and, in some cases, Rule 3.3.

Additional Washington Comment (4)

[4] A lawyer's obligations under this Rule are in addition

appropriate authority if doing so would require diselesure-ef
the lawyer to disclose information otherwise protected by
fRule 1.6.

Comment

to the lawyer's obligations under the Rules for Enforcement

of Lawyer Conduct.

RULE 8.2: JUDICIAL AND LEGAL OFFICIALS

(a) A lawyer shall not make a statement that the lawyer
knows to be false or with reckless disregard as to its truth or
falsity concerning the qualifications, integrity, or record of a
judge, adjudicatory officer or public legal officer, or of a can-
didate for election or appointment to judicial or legal office.

(b) A lawyer who is a candidate for judicial office shall
comply with the applicable provisions of the Code of Judicial
Conduct.

Comment

[1] Assessments by lawyers are relied on in evaluating
the professional or personal fitness of persons being consid-
ered for election or appointment to judicial office and to pub-
lic legal offices, such as attorney general, prosecuting attor-
ney and public defender. Expressing honest and candid opin-
ions on such matters contributes to improving the
administration of justice. Conversely, false statements by a
lawyer can unfairly undermine public confidence in the
administration of justice.

[2] When a lawyer seeks judicial office, the lawyer
should be bound by applicable limitations on political activ-

ity.

[3] To maintain the fair and independent administration

of justice, lawyers are encouraged to continue traditional
efforts to defend judges and courts unjustly criticized.

RULE 8.3: REPORTING PROFESSIONAL MISCONDUCT

(a) A lawyer havingknewledge who knows that another

lawyer has committed a violation of the Rules of Professional
Conduct that raises a substantial question as to that lawyer's

Miscellaneous
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Washington-Comments

[1] [Washington revision] [.awyers are not required to
report the misconduct of other lawyers or judges. Self-regu-
lation of the legal profession, however, creates an aspiration
that members of the profession report misconduct to the
appropriate disciplinary authority when they know of a seri-
ous violation of the Rules of Professional Conduct. Lawyers
have a similar aspiration with respect to judicial misconduct.
An apparently isolated violation may indicate a pattern of
misconduct that only a disciplinary investigation can
uncover. Reporting a violation is especially important where

the victim is unlikely to discover the offense.
[2] [Reserved.]

23] [Washington revision] While lawyers are not
obliged to report every violation of the Rules, the failure to
report a serious violation may undermine the belief that law-
yers should be a self-regulating profession. A measure of
judgment is, therefore, required in deciding whether to report
a violation. The term "substantial" refers to the seriousness
of the possible offense and not the quantum of evidence of
which the lawyer is aware. A report should be made when-
ever a lawyer's conduct raises a serious question as to the
honesty, trustworthiness or fitness to practice. Similar con-
siderations apply to the reporting of judicial misconduct.

[34] [Washington revision] This Rule does not apply to
a lawyer retained to represent a lawyer whose professional
conduct is in question. Such a situation is governed by the
Rules applicable to the client-lawyer relationship.

[45] [Washington revision] Information about a law-
yer's or judge's misconduct or fitness may be received by a
lawyer in the course of that lawyer's participation in an
approved lawyers or judges assistance program. In that cir-
cumstance, there is no requirement or aspiration of reporting.
Admission to Practice Rule 19(b) makes confidential com-
munications between lawyer-clients and staff or peer counse-
lors of the Lawyers' Assistance Program (LAP) of the WSBA
privileged. Likewise, Discipline Rule for Judges 14(e)
makes confidential communications between judges and peer
counselors and the Judicial Assistance Committees of the
various judges associations or the LAP of the WSBA privi-
leged. Lawyers and judges should not hesitate to seek assis-
tance from these programs and to help prevent additional
harm to their professional careers and additional injury to the
welfare of clients and the public.

RULE 8.4;: MISCONDUCT

It is professional misconduct for a lawyer to:

(a) Mviolate or attempt to violate the Rules of Profes-
sional Conduct, knowingly assist or induce another to do so,
or do so through the acts of another;

(b) Ecommit a criminal act that reflects adversely on the
lawyer's honesty, trustworthiness or fitness as a lawyer in
other respects;

(c) Eengage in conduct involving dishonesty, fraud,
deceit or misrepresentation;

(d) Eengage in conduct that is prejudicial to the adminis-
tration of justice;

Miscellaneous
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(e) Sstate or imply an ability to influence improperly a
government agency or official or to achieve results by means
that violate the Rules of Professional Conduct or other law;

(f) Kknowingly assist a judge or judicial officer in con-
duct that is a violation of applicable rules of judicial conduct
or other law;

(g) €Ecommit a discriminatory act prohibited by state law
on the basis of sex, race, age, creed, religion, color, national
origin, disability, sexual orientation, or marital status, where
the act of discrimination is committed in connection with the
lawyer's professional activities. In addition, it is professional
misconduct to commit a discriminatory act on the basis of
sexual orientation if such an act would violate this tRule
when committed on the basis of sex, race, age, creed, reli-
gion, color, national origin, disability or marital status. This
fRule shall not limit the ability of a lawyer to accept, decline,
or withdraw from the representation of a client in accordance
with RPE4-45 Rule 1.16;

(h) fin representing a client, engage in conduct that is
prejudicial to the administration of justice toward judges,
other parties and/or their counsel, witnesses and/or their
counsel, jurors, or court personnel or officers, that a reason-
able person would interpret as manifesting prejudice or bias
on the basis of sex, race, age, creed, religion, color, national
origin, disability, sexual orientation, or marital status—et
seetoeconemiestatus. This fRule does not restrict a lawyer
from representing a client by advancing material factual or
legal issues or arguments;

(i) €Ecommit any act involving moral turpitude, or cor-
ruption, or any unjustified act of assault or other act which
reflects disregard for the rule of law, whether the same be
committed in the course of his or her conduct as a lawyer, or
otherwise, and whether the same constitutes a felony or mis-
demeanor or not; and if the act constitutes a felony or misde-
meanor, conviction thereof in a criminal proceeding shall not
be a condition precedent to disciplinary action, nor shall
acquittal or dismissal thereof preclude the commencement of
a disciplinary proceeding;

() Wwillfully disobey or violate a court order directing
him or her to do or cease doing an act which he or she ought
in good faith to do or forbear;

(k) Mviolate his or her oath as an attorney;

(1) ¥violate a duty or sanction imposed by or under the
Rules for Enforcement of Lawyer Conduct in connection
with a disciplinary matter; including, but not limited to, the
duties catalogued at ELC 1.5;

(m) ¥violate the Code of Judicial Conduct; or

(n) Eengage in conduct demonstrating unfitness to prac-
tice law.

Comment

[1] Lawyers are subject to discipline when they violate
or attempt to violate the Rules of Professional Conduct,
knowingly assist or induce another to do so or do so through
the acts of another, as when they request or instruct an agent
to do so on the lawyer's behalf., Paragraph (a), however, does
not prohibit a lawyer from advising a client concerning action
the client is legally entitled to take.

[2] [Reserved.]
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3 Washington _revision] I egitimate advocac
respecting the factors set forth in paragraph (h) does not vio-
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[1] It is longstanding law that the conduct of a lawyer
admitted to practice in this jurisdiction is subject to the disci-

late paragraphs (d) or (h). A trial judge's finding that peremp-

plinary authority of this jurisdiction. Extension of the disci-

tory challenges were exercised on a discriminatory basis does
not alone establish a violation of this Rule.

[4] A lawyer may refuse to comply with an obligation

plinary authority of this jurisdiction to other lawyers who
provide or offer to provide legal services in this jurisdiction is
for the protection of the citizens of this jurisdiction. Recipro-

imposed by law upon a good faith belief that no valid obliga-
tion exists. The provisions of Rule 1.2(d) concerning a good

cal enforcement of a jurisdiction's disciplinary findings and
sanctions will further advance the purposes of this Rule. See,

faith challenge to the validity, scope, meaning or application
of the law apply to challenges of legal regulation of the prac-

Rules 6 and 22, ABA Model Rules for Lawyer Disciplinary
Enforcement. A lawyer who is subject to the disciplinary

tice of law.
[5] Lawyers holding public office assume legal responsi-

authority of this jurisdiction under Rule 8.5(a) appoints an
official to be designated by this Court to receive service of

bilities going beyond those of other citizens. A lawyer's

process in this jurisdiction. The fact that the lawyer is subject

abuse of public office can suggest an inability to fulfill the
professional role of lawyers. The same is true of abuse of
positions of private trust such as trustee, executor, adminis-
trator, guardian, agent and officer, director or manager of a
corporation or other organization.

Additional Washington Comment (6)

[6] Paragraphs (g) - (n) were taken from former Wash-
ington RPC 8.4 (as amended in 2002).

RULE 8.5;: JURISBIcHON DISCIPLINARY AUTHORITY:
CHOICE OF LAW

(a) Disciplinary Authority. A lawyer admitted to prac-

tice in this jurisdiction is subject to the disciplinary authority
of this jurisdiction, regardless of where the lawyer's conduct

to the disciplinary authority of this jurisdiction may be a fac-

tor in determining whether personal jurisdiction may be
asserted over the lawyer for civil matters.

Choice of Law
[2] A lawyer may be potentially subject to more than one

set of rules of professional conduct which impose different
obligations. The lawyer may be licensed to practice in more
than one jurisdiction with differing rules, or may be admitted
to practice before a particular court with rules that differ from
those of the jurisdiction or jurisdictions in which the lawyer
is licensed to practice. Additionally, the lawyer's conduct
may involve significant contacts with more than one jurisdic-
tion.

[3] Paragraph (b) seeks to resolve such potential con-
flicts. Its premise is that minimizing conflicts between rules,
as well as uncertainty about which rules are applicable, is in
the best interest of both clients and the profession (as well as
the bodies having authority to regulate the profession).
Accordingly, it takes the approach of (i) providing that any

particular conduct of a lawyer shall be subject to only one set
of rules of professional conduct, (ii) making the determina-

tion of which set of rules applies to particular conduct as

occurs. A lawyer not admitted in this jurisdiction is also sub-

straightforward as possible, consistent with recognition of

ject to the disciplinary authority of this jurisdiction if the law-

appropriate regulatory interests of relevant jurisdictions, and

yer provides or offers to provide any legal services in this

(iii) providing protection from discipline for lawyers who act

jurisdiction. A lawyer may be subject to the disciplinary
authority of both this jurisdiction and another jurisdiction for

the same conduct.

(b) Choice of Law. In any exercise of the disciplinary
authority of'this jurisdiction, the rules of professional conduct
to be applied shall be as follows:

(1) for conduct in connection with a matter pending

reasonably in the face of uncertainty.
[4] Paragraph (b)(1) provides that as to a lawyer's con-

duct relating to a proceeding pending before a tribunal, the

lawyer shall be subject only to the rules of the jurisdiction in
which the tribunal sits unless the rules of the tribunal, includ-

ing its choice of law rule, provide otherwise. As to all other
conduct, including conduct in anticipation of a proceeding

before a tribunal, the rules of the jurisdiction in which the tri-
bunal sits, unless the rules of the tribunal provide otherwise;

and

(2) for any other conduct, the rules of the jurisdiction in

not yet pending before a tribunal, paragraph (b)(2) provides

that a lawyer shall be subject to the rules of the jurisdiction in

which the lawyer's conduct occurred, or, if the predominant
effect of the conduct is in another jurisdiction, the rules of

which the lawyer's conduct occurred, or, if the predominant
effect of the conduct is in a different jurisdiction, the rules of

that jurisdiction shall be applied to the conduct. In the case of
conduct in anticipation of a proceeding that is likely to be

that jurisdiction shall be applied to the conduct. A lawyer

shall not be subject to discipline if the lawyer's conduct con-
forms to the rules of a jurisdiction in which the lawyer rea-

before a tribunal, the predominant effect of such conduct
could be where the conduct occurred, where the tribunal sits

or in another jurisdiction.

sonably believes the predominant effect of the lawyer's con-
duct will occur.

Comment

Disciplinary Authority

[5] When a lawyer's conduct involves significant con-
tacts with more than one jurisdiction, it may not be clear
whether the predominant effect of the lawyer's conduct will
occur in a jurisdiction other than the one in which the conduct
occurred. So long as the lawyer's conduct conforms to the

Miscellaneous
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rules of a jurisdiction in which the lawyer reasonably
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exists the likelihood of substantial harm to an individual or to

believes the predominant effect will occur, the lawyer shall
not be subject to discipline under this Rule.

6] If two admitting jurisdictions were to proceed against
a lawyer for the same conduct, they should, applying this
Rule, identify the same governing ethics rules. They should
take all appropriate steps to see that they do apply the same
rule to the same conduct, and in all events should avoid pro-
rules.

[7] The choice of law provision applies to lawyers
engaged in transnational practice, unless international law,
treaties or other agreements between competent regulatory
authorities in the affected jurisdictions provide otherwise.

APPENDIX

GUIDELINES FOR APPLYING
RULE OF PROFFESIONAL CONDUCT 3.6

L. Criminal

A. The kind of statement referred to in Rule 3.6 which
may potentially prejudice criminal proceedings is a statement
which relates to:

1) The character, credibilit
record of a suspect or defendant;

(2) The possibility of a plea of guilty to the offense or the
existence or contents of a confession, admission or statement
given by a suspect or defendant or that persons refusal or fail-
ure to make a statement;

(3) The performance or results of any investigative
examination or test such as a polygraph examination or a lab-
oratory test or the failure of a person to submit to an exami-
nation or test;

(4) Any opinion as to the guilt or innocence of any sus-
pect or defendant;

(5) The credibility or anticipated testimony of a prospec-
tive witness; and

(6) Information the lawyer knows or reasonably should
know is likely to be inadmissible as evidence in a trial.

reputation or criminal

B. The public has a legitimate interest in the conduct of

judicial proceedings and the administration of justice. Law-

yers involved in the litigation of criminal matters may state
without elaboration:

(1) The general nature of the charge or defense;
(2) The information contained in the public record; and

(3) The scheduling of any step in litigation, including a

scheduled court hearing to enter a plea of guilty.

C. The public also has a right to know about threats to its
safety and measures aimed at assuring its security. Toward
that end a public prosecutor or other lawyer involved in the
investigation of a criminal case may state:

(1) That an investigation is in progress. including the
general scope of the investigation and, except when prohib-
ited by law, the identity of the persons involved;

(2) A request for assistance in obtaining evidence and

information;

(3) A warning of danger concerning the behavior of a

person involved when there is reason to believe that there
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the public interest; and

(4)(1) The identity, residence, occupation and family sta-
tus of the accused;

(i1) information necessary to aid in apprehension of the
accused;

(iii) the fact, time and place of arrest; and

(iv) the identity of investigating and arresting officers or
agencies and the length of the investigation.

I1. Civil

The kind of statement referred to in Rule 3.6 which may
potentially prejudice civil matters triable to a jury is a state-
ment designed to influence the jury or to detract from the
impartiality of the proceedings.

Related Changes to the
GENERAL RULES (GR)

RULE 25. PRACTICE OF LAW BOARD

(a) - (b) [Unchanged.]

(c) Powers of the Practice of Law Board.

(1) Advisory Opinions. On request of any person, or in
connection with the consideration of any complaint or any
investigation made on its own initiative, the Board may ren-
der advisory opinions relating to the authority of non-lawyers
to perform legal and law-related services and arrange for their
publication. No opinion shall be rendered if, to the Board's
knowledge, the subject matter either involves or might affect
a case or controversy pending in any court. An advisory
opinion shall be issued by the Board in writing and shall be
transmitted to the person making the inquiry. At the direction
of the Board, an opinion may be published in the Washington
State Bar News. Published opinions shall not, insofar as
practicable, identify the party or parties making an inquiry, or
the complainant or respondent.

(2) Complaints. The Board shall have jurisdiction over
and shall inquire into and consider complaints alleging the
unauthorized practice of law by any person or entity in accor-
dance with the procedures outlined in this rule.

(3) Investigation. The Board may, on its own initiative,
and without any complaint being made to it, investigate any
condition or situation of which it becomes aware that may
involve the unauthorized practice of law.

(4) Recommendations to the Supreme Court Regarding
the Provision of Legal and Law-Related Services by Non-
Lawyers. On request of the Supreme Court or any person or
organization, or on its own initiative, the Board may recom-
mend that non-lawyers be authorized to engage in certain
defined activities that otherwise constitute the practice of law
as defined in GR 24. In forwarding a recommendation that
non-lawyers be authorized to engage in certain legal or law-
related activities that constitute the practice of law as defined
in GR 24, the Board shall determine whether regulation under
authority of the Supreme Court (including the establishment
of minimum and uniform standards of competency, conduct,
and continuing education) is necessary to protect the public
interest. Any recommendation that non-lawyers be autho-
rized to engage in the limited provision of legal or law-related
services shall be accompanied by a determination:
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(A) that access to affordable and reliable legal and law-
related services consistent with protection of the public will
be enhanced by permitting non-lawyers to engage in the
defined activities set forth in the recommendation;

(B) that the defined activities outlined in the recommen-
dation can be reasonably and competently provided by
skilled and trained non-lawyers;

(C) if the public interest requires regulation under
authority of the Supreme Court, such regulation is tailored to
promote access to affordable legal and law-related services
while ensuring that those whose important rights are at stake
can reasonably rely on the quality, skill and ability of those
non-lawyers who will provide such services;

(D) that, to the extent that the activities authorized will
involve the handling of client trust funds, provision has been
made to ensure that such funds are handled in a manner con-
sistent with RPC +44 1.15A and APR 12.1, including the
requirement that such funds be placed in interest bearing
accounts, with interest paid to the Legal Foundation of Wash-
ington; and

(E) that the costs of regulation, if any, can be effectively
underwritten within the context of the proposed regulatory
regime.

Recommendations to authorize non-lawyers to engage in
the limited practice of law pursuant to this section shall be
forwarded to the Washington State Board of Governors for
consideration and comment before transmission to the
Supreme Court. Upon approval of such recommendations by
the Supreme Court pursuant to the procedures set out in GR
9, those who meet the requirements and comply with applica-
ble regulatory and licensing provisions shall be deemed to be
engaged in the authorized practice of law.

(d) - (j) [Unchanged.]

SUGGESTED AMENDMENT
ADMISSION TO PRACTICE RULES (APR)
APR 8
SPECIAL ADMISSIONS

(a) In General. Lawyers admitted to the practice of law
in any state or territory of the United States or the District of
Columbia or a foreign country, who do not meet the require-
ments of rule 1(b), may engage in the practice of law in this
state only as provided in this rule.

(b) Exception for Particular Action or Proceeding.
[No change.]

(c) Exception for Indigent Representation. [No
change.]

(d) Exception for Educational Purposes. [No change.]

(e) Exception for Emeritus Membership. [No
change.]

(f) Exception for Foreign House Counsel. A lawyer
admitted to the practice of law in a jurisdiction other than a
United States jurisdiction state-er-territery-of-the United
States-or-the Distriet-of Columbia may apply to the Board of
Governors for a limited license to practice law as in-house
counsel in this state when the lawyer is employed in Wash-
ington as a lawyer exclusively for a profit or not for profit
corporation, including its subsidiaries and affiliates, associa-
tion, or other business entity, that is not a government entity,
and whose lawful business consists of activities other than
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the practice of law or the provision of legal services. The
lawyer shall apply by (i) filing an application in the form and
manner that may be prescribed by the Board of Governors,
(ii) presenting satisfactory proof of (I) admission by exami-
nation to the practice of law and current good standing in a
lurlsdlctlon other than United States 1ur1sd10t10n state-or-ter-
and (II)

good moral character, (iii) filing an affidavit from an officer,
director, or general counsel of the applicant's employer in this
state attesting to the fact the applicant is employed as a law-
yer for the employer, including its subsidiaries and affiliates,
and the nature of the employment conforms to the require-
ments of thls rule (1V) paymg s&eh—fee—&s—may—be—set—by—fhe
v . 3 : me-Court the

apDhcatlon fees requ1red of forelgn lawver applicants for
admission under APR 3, and (v) furnishing whatever addi-

tional information or proof that may be required in the course

of investigating the applicant. Fhelawyermustalse-pass-the

(1) Upon approval of the application by the Board of
Governors, the lawyer shall take the Oath of Attorney, pay
the current year's annual membership fee and the Board of
Governors shall transmit its recommendation to the Supreme
Court which may enter an order admitting the lawyer to the
limited practice of law under this section.

(2) Subject to the exceptions contained in the following
sentence pertaining to pro bono client representation, the
practice of a lawyer admitted under this section shall be lim-
ited to practice exclusively for the employer, including its
subsidiaries and affiliates, furnishing the affidavit required
by this rule and shall not include (i) appearing before a court
or tribunal as a person admitted to practice law in this state,

e*e?“ﬁ aEssee*aHeﬂ. with aﬁ] aea]‘euﬁliem]w]ef the ?Shﬁigi

therein;respensible forthe-eonduet-thereef-and presentat-all
preeeedings; (ii) offering legal services or advice to the pub-
l1c or (111) holdlng oneself out to be 50 engaged or authorlzed

(3) All business cards and employer letterhead used by a
lawyer admitted under this section shall state clearly that the
lawyer is admitted to practice in Washington as in-house
counsel.

(4) A lawyer admitted under this section shall pay to the
Washington State Bar Association an annual license fee in
the maximum amount required of active members.

Miscellaneous
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(5) The practice of a lawyer admitted under this section
shall be subject to the Rules of Professional Conduct, the
Rules for Enforcement of Lawyer Conduct, and to all other
laws and rules governing lawyers admitted to the active prac-
tice of law in this state. Jurisdiction shall continue whether or
not the lawyer retains the limited license and irrespective of
the residence of the lawyer.

(6) The lawyer shall promptly report to the Washington
State Bar Association a change in employment, a change in
membership status in a-state-erterritory-of the United-States
orDistriet-of Columbia any jurisdiction where the applicant
has been admitted to the practice of law or the commence-
ment of any formal disciplinary proceeding in a-state-erterri-
tory-of the United-States-oer Pistriet of Columbia any jurisdic-
tion where the applicant has been admitted to the practice of
law.

(7) The limited license granted under this section shall be
automatically terminated when employment by the employer
furnishing the affidavit required by this rule is terminated,
the lawyer has been admitted to the practice of law pursuant
to any other provision of the APR, the lawyer fails to comply
with the terms of this rule, the lawyer fails to maintain current
good standing in at least one state-er-territery-ofthe United
States-orDistriet-of-Celumbia other jurisdiction where the
lawyer has been admitted to the practice of law upen-passing
the-bar-exam, or on suspension or disbarment for discipline in

a-state-er-territery-ofthe United-States-er Distriet of Colum-
bia any jurisdiction where the lawyer has been admitted to the
practice of law. If a lawyer's employment is terminated but
the lawyer, within three months from the last day of employ-
ment is employed by an employer filing the affidavit required
by (iii), the license shall be reinstated.

(g) Exception for Military Lawyers. [No change.]

LAWYERS' FUND FOR CLIENT PROTECTION (APR 15)
PROCEDURAL RULES

RULE 5. ELIGIBLE CLAIMS

A. - B. [Unchanged.]

C. Dishonest Conduct. As used in these rules, "dishon-
est conduct" or "dishonesty" means wrongful acts committed
by a lawyer in the nature of theft or embezzlement of money
or the wrongful taking or conversion of money, property or
other thing of value, including but not limited to refusal to
refund unearned fees or expenses as required by Raele+15-of
the Rules of Professional Conduct.

D. - F. [Unchanged.]

RULES FOR ENFORCEMENT OF LAWYER CONDUCT (ELC)
ELC 1.5 VIOLATION OF DUTIES IMPOSED BY THESE RULES

A lawyer violates RPC 8.4(/) and may be disciplined
under these rules for violating duties imposed by these rules,
including but not limited to the following duties:

* respond to inquiries or requests about matters under
investigation, rule 5.3(f);

« file an answer to a formal complaint or to an amend-
ment to a formal complaint, rule 10.5;

» cooperate with discovery and comply with hearing
orders, rules 10.11(g) and 5.5;
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» attend a hearing and bring materials requested by disci-
plinary counsel, rule 10.13 (b) and (c);

* respond to subpoenas and comply with orders enforc-
ing subpoenas, rule 10.13(e);

* notify clients and others of inability to act, rule 14.1;

« discontinue practice, rule 14.2;

« file an affidavit of compliance, rule 14.3;

* maintain confidentiality, rule 3.2(f);

* report being disciplined or transferred to disability
inactive status in another jurisdiction, rule 9.2(a);

* cooperate with an examination of books and records,
rule 15.2;

* notify the Association of a trust account overdraft, rule
15.4(d);

» file a declaration or questionnaire certifying compli-
ance with RPC +344 1.15A, rule 15.5;

* comply with conditions of probation, rule 13.8;

 comply with conditions of a stipulation, rule 9.1;

* pay restitution, rule 13.7; or

* pay costs, rule 5.3(f) or 13.9.

ELC 15.1 AUDIT AND INVESTIGATION OF BOOKS AND
RECORDS

The Board and its Chair have the following authority to
examine, investigate, and audit the books and records of any
lawyer to ascertain and obtain reports on whether the lawyer
has been and is complying with RPC +34 1.15A:

(a) Random Examination. [Unchanged.]

(b) Particular Examination. Upon receipt of informa-
tion that a particular lawyer or law firm may not be in com-
pliance with RPC +34 1.15A, the Chair may authorize an
examination limited to the lawyer or law firm's books and
records. Information may be presented to the Chair without
notice to the lawyer or law firm. Disclosure of this informa-
tion is subject to rules 3.1 — 3.4.

(¢) Audit. [Unchanged.]

ELC 15.4 TRUST ACCOUNT OVERDRAFT NOTIFICATION

(a) Overdraft Notification Agreement Required.
Every bank, credit union, savings bank, or savings and loan

assomatlon—er—qua-l-l-ﬁed-pﬂbk&depesﬁefy referred to in RPC

+1H4¢e) 1.15A(1) will be approved as a depository for lawyer
trust accounts if it files with the Disciplinary Board an agree-

ment, in a form provided by the Board, to report to the Board
if any properly payable instrument is presented against a law-
yer trust account containing insufficient funds, whether or not
the instrument is honored. The agreement must apply to all
branches of the financial institution and cannot be canceled
except on 30 days' notice in writing to the Board. The Board
annually publishes a list of approved financial institutions.

(b) [Unchanged.]

(c) Costs. Nothing in these rules precludes a financial
institution from charging a particular lawyer or law firm for
the reasonable cost of producing the reports and records
required by this rule, but those charges may not be a transac-
tion cost charged against funds payable to the Legal Founda-
tion of Washington under RPC +H+e)H 1.15A ()(1).

(d) [Unchanged.]
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ELC 15.5 DECLARATION OR QUESTIONNAIRE

(a) Questionnaire. The Association annually sends
each active lawyer a written declaration or questionnaire
designed to determine whether the lawyer is complying with
RPC +44 1.15A. Each active lawyer must complete, exe-
cute, and deliver to the Association this declaration or ques-
tionnaire by the date specified in the declaration or question-
naire.

(b) [Unchanged.]

Reviser's note: The spelling error in the above section occurred in the

copy filed by the agency and appears in the Register pursuant to the require-
ments of RCW 34.08.040.

Reviser's note: The typographical errors in the above material
occurred in the copy filed by the State Supreme Court and appear in the Reg-
ister pursuant to the requirements of RCW 34.08.040.

Reviser's note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the Reg-
ister pursuant to the requirements of RCW 34.08.040.

WSR 06-15-058
RULES OF COURT
STATE SUPREME COURT
[July 10, 2006]

IN THE MATTER OF THE ADOPTION
OF THE AMENDMENTS TO APR 1, 2, 3,
7,20,20.1,20.2,20.3,20.4,20.5, 21, 22, 23,
24,24.1,24.2,24.3,24.4,245,25,25.1,
25.2,25.3,25.4,25.5 AND 25.6; RAP 1.1,
2.2,52,8.1,9.6,10.2,10.3,10.4,10.5, 11.4,
12.3,13.4, New RAP 13.5A, 13.7, 16.7,
16.9, 16.14, 16.16, 16.18, 17.4, 17.5, 18.1,
18.5,18.6,18.7,18.13,18.15, RAP FORMS
4,6,7,12, 14,17 AND NEW FORM 24;
RALJ 4.1; NEW GR 3.1; CR 43 AND 66

) ORDER
)
)
)
)
)
)
)
)
)
)

AND CRLJ 43; AND ER (DELETION OF )
)
)
)
)
)
)
)
)
)
)

NO. 25700-A-856

ALL COMMENTS TO THE ERS) INTRO-
DUCTORY COMMENT, COMMENT 101,
102, 103, 104, 105, 106, 201, 301, 302, 401,
402, 403, 404, 405, 406, 407, 408, 409, 410,
411,412,501, 601, 602, 603, 604, 605, 606,
607, 608, 609, 610, 611,612, 613, 614, 615,
701,702,703, 704, 705, 706, 801, 802, 803,
804, 805, 806, 807, 901, 902, 903, 1001,
1002, 1003, 1004, 1005, 1006, 1007, 1008
AND 1101

The Washington State Bar Association having recom-
mended the adoption of the proposed amendments to APR 1,
2,3,7,20,20.1, 20.2, 20.3, 20.4, 20.5, 21, 22, 23, 24, 24.1,
24.2,24.3, 24.4, 24.5, 25, 25.1, 25.2, 25.3, 25.4, 25.5 and
25.6,RAP 1.1,2.2,5.2,8.1,9.6,10.2, 10.3, 10.4, 10.5, 11.4,
12.3, 13.4, New RAP 13.5A, 13.7, 16.7, 16.9, 16.14, 16.16,
16.18, 17.4, 17.5, 18.1, 18.5, 18.6, 18.7, 18.13, 18.15, RAP
Forms 4, 6, 7, 12, 14, 17 and New Form 24; RALJ 4.1; New
GR 3.1; CR 43 and 66 and CRLJ 43; and ER (deletion of all
comments to the ERs) Introductory Comment, Comment
101, 102, 103, 104, 105, 106, 201, 301, 302, 401, 402, 403,
404, 405, 406, 407, 408, 409, 410, 411, 412, 501, 601, 602,
603, 604, 605, 606, 607, 608, 609, 610, 611, 612, 613, 614,
615, 701, 702, 703, 704, 705, 706, 801, 802, 803, 804, 805,
806, 807, 901, 902,903, 1001, 1002, 1003, 1004, 1005, 1006,
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1007, 1008 and 1101, and the Court having considered the
amendments, new rules and comments submitted thereto, and
having determined that the proposed amendments and new
rules will aid in the prompt and orderly administration of jus-
tice;

Now, therefore, it is hereby

ORDERED:

(a) That the amendments and new rules as attached
hereto are adopted.

(b) That the amendments and new rules will be published
in the Washington Reports and will become effective Sep-
tember 1, 2006.

DATED at Olympia, Washington this 10th day of July,
2006.

Alexander, C. J.

C. Johnson, J. Chambers, J.
Madsen, J. Owens, J.
Sanders, J. Fairhurst, J.
Bridge, J. Johnson, J.
SUGGESTED AMENDMENT

ADMISSION TO PRACTICE RULES (APR)
RULE 1. IN GENERAL; SUPREME COURT; PREREQUISITES TO
THE PRACTICE OF LAW; IMMUNITY

(a) Supreme Court. [No change].
(b) Prerequisites to the Practice of Law. [No change].

(¢) Immunity. The Washington State Bar Association,
its officers and agents (including but not limited to its staff,
members of the Board of Governors, the Committee of Bar
Examiners, the Character and Fitness Committee Board, the
Law Clerk Committee, or any other individual acting under
authority of these rules) are immune from all liability for con-
duct and communications occurring in the performance of
their official duties relating to the examination, character and
fitness qualifications, admission, and licensing of persons
seeking to be admitted to the practice of law or for a limited
license to practice law, provided only that the Bar Associa-
tion, officer, or agent shall have acted in good faith. The bur-
den of proving bad faith in this context shall be upon the per-
son asserting it. The Bar Association shall provide defense to
any action brought against an officer or agent of the Bar
Association for actions taken in good faith under these rules
and shall bear the costs of that defense and shall indemnify
the officer or agent against any judgment taken therein.
Communications to the Association, the Board of Governors,
the Committee of Bar Examiners, the Character and Fitness
Committee Board, the Law Clerk Committee, or any other
individual acting under authority of these rules, are abso-
lutely privileged, and no lawsuit may be predicated thereon.
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SUGGESTED AMENDMENT
ADMISSION TO PRACTICE RULES (APR)
RULE 2. BOARD OF GOVERNORS

(a) Powers. In addition to any other power or authority
in other rules, the Board of Governors of the Bar Association
(referred to in these rules as the Board of Governors) shall
have the power and authority to:

(1) Appoint a Committee of Bar Examiners (referred to
in these rules as the Committee) from among the active mem-
bers of the Bar Association for the purposes of assisting the
Board of Governors in conducting the bar examination;

(2) Appoint a Law Clerk Committee from among the
active members of the Bar Association for the purposes of
assisting the Board of Governors in supervising the Law
Clerk Program;

(3) Appoint a Character and Fitness Board pursuant to
rule 20

(3 4) Approve or deny applications for permission to
take the bar examination, to enroll in the law clerk program,
or to engage in the limited practice of law under pertinent
provisions of rules 8 and 9;

(4 5) Investigate all aspects of an applicants qualifica-
tions to take the bar examination, to be admitted to the prac-
tice of law, to engage in the limited practice of law under per-
tinent provisions of rules 8 and 9, or to enroll in the law clerk
program;

(5 6) Recommend to the Supreme Court the admission or
rejection of each applicant who has passed the bar examina-
tion or who is applying to engage in the limited practice of
law under pertinent provisions of rules 8 and 9;

(6 7) Approve law schools for the purposes of these rules
and maintain a list of such approved law schools on file with
the Clerk of the Supreme Court;

(# 8) Prescribe, with the approval of the Supreme Court,
the amount of any fees required by these rules;

(8 9) Prescribe the form and content of any application,
certificate, or other document referred to in these rules; and

(9 10) Perform any other functions and take any other
actions provided for in these rules, or as may be delegated by
the Supreme Court, or as may be necessary and proper to
carry out its duties.

(b) Written Request. [No change].

SUGGESTED AMENDMENT
ADMISSION TO PRACTICE RULES (APR)
RULE 3. APPLICANTS TO TAKE THE BAR EXAMINATION

(a) Prerequisite for Admission. [No change].

(b) Qualification for Bar Examination. [No change].

(c) Exceptions. The Board of Governors may, in its dis-
cretion, withhold permission for an otherwise qualified per-
son to sit for the bar examination, until completion of an
inquiry into the applicants character and fitness, if the appli-
cant (i) has ever been convicted of a "serious crime" as
defined in ELC 7.1(a)(2), or (ii) has ever been disbarred or is
presently suspended from the practice of law for disciplinary
reasons in any jurisdiction, or (iii) has previously been denied
admission to the Bar in this or any other jurisdiction for rea-
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sons other than failure to pass a bar examination. The Board
of Governors may also withhold permission to sit for the bar
examination where for any other reason there are serious and
substantial questions regarding the present moral character or
fitness of the applicant. The Board of Governors may refer
such matters to the Character and Fitness Cemmittee Board
for investigation and hearing pursuant to rale-7 these rules.

(d) Forms; Fees; Filing. [No change].

(e) Disclosure of Records. [No change].

SUGGESTED AMENDMENT

ADMISSION TO PRACTICE RULES (APR)
RULE 7. INVESTIGATIONS; DUTY OF APPLICANT

(a) Investigations. The Board of Governors may refer
any application for permission to take the bar examination, to
be admitted to the practice of law or to be admitted to the lim-
ited practice of law under pertinent provisions of rules 8 and
9, or to enroll in the law clerk program to state bar counsel or
to . . o
the Character and Fitness Board for investigation pursuant to

these rules. Ireonneetionwith-any-investigation,the Board

| | derati el Leation.

(b) Duty of Applicant. It shall be the duty of every
applicant to cooperate with any investigation required by the
Board of Governors, by promptly furnishing written or oral
explanations, documents, releases, authorizations, or any-
thing else reasonably required by the investigator. Failure to
appear as directed or to furnish additional proof or answers as
required or to cooperate fully shall be sufficient reason for the
Board of Governors to reject or to recommend the rejection
of an application.

(c) Subpoenas: The chairperson of the Character and
Fitness Board or Bar Counsel may issue subpoenas to compel
attendance of an applicant or witness, or the production of
books, documents, or other evidence, at a deposition or hear-

ing. Subpoenas shall be served in the same manner as in civil
cases in the superior court.

SUGGESTED AMENDMENT
ADMISSION TO PRACTICE RULES (APR)
APR 20 CHARACTER AND FITNESS €cOMMIFFEE BOARD

e Membership-

& (a) Composition. The Cemmittee Board shall con-
sist of not less than three nonlawyer members, appointed by
the Supreme Court, and not less than one lawyer member
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from each congressional district, appointed by the Board of
Governors.

) (b) Qualifications. Lawyer members must have
been active members of the Bar Association for at least 7

years.

replaced:

(c) €ommittee Board Chair. The Board of Governors
shall annually designate one lawyer member of the Commit-
tee Board to act as chair and another as vice-chair. The vice-
chair shall serve in the absence of or at the request of the
Cemmittee Board chair.

(d) Vacancies. Vacancies in lawyer membership on the
Committee Board and in the office of the Cemmittee Board
chair and the vice-chair shall be filled by the Board of Gover-
nors. Vacancies in nonlawyer membership shall be filled by
the Supreme Court. A person appointed to fill a vacancy
shall complete the unexpired term of the person he or she
replaces, and if that unexpired term is less than 24 months he
or she may be reappointed to a consecutive term.

a-non-lawyermember-ofthe Board:
(e) Quorum. A majority of the Board members shall

constitute a quorum. Given a quorum, the concurrence of a

majority of those present shall constitute action of the Board.
In the event a quorum is not present, the Applicant or Peti-
tioner may waive the requirement of a quorum.

(f) Disqualification. In the event a grievance is made to
the Bar Association alleging an act of misconduct by a lawyer
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member of the Board the procedures specified in ELC
2.3(b)(5) shall apply.

(g) Pro Tempore Members. When a member of the
Board is disqualified or unable to function on a case for good
cause, the chair of the Board may, by written order, designate
a member pro tempore to sit with the Board to hear and deter-
mine the cause. A member pro tempore may be appointed
from among those persons who have previously served as
members of the Character and Fitness Board (or its predeces-
sor Character and Fitness Committee), or from among law-
yers appointed as alternate Board members by the Board of
Governors and nonlawyers appointed as alternate Board
members by the Supreme Court. A lawyer shall be appointed
to substitute for a lawyer member of the Board, and a nonlaw-
yer to substitute for a nonlawyer member of the Board.

(h) Voting. Each member, whether nonlawyer or law-
yer, shall have one vote.

(i) Terms of Office. The term of office for a member of
the Board shall be 3 years. Newly created Board positions
may be filled by appointments of less than 3 years, as desig-
nated by the Supreme Court or the Board of Governors, to
permit as equal a number of positions as possible to be filled
each year. All terms of office begin October 1 and end Sep-
tember 30 or when a successor has been appointed, which-
ever occurs later. Members may not serve more than one
term except as otherwise provided in these rules. Members
shall continue to serve until replaced.

Application of Rules. These rules and any subse-
quent amendments will apply in their entirety, on the effec-
tive date as ordered by the Supreme Court, to any pending
matter, except as would not be feasible or would work an
injustice. The Chair may rule on the appropriate procedure

with a view to insuring a fair and orderly proceeding.

€H RULE 20.1 AUTHORITY OF €COMMIFTEE BOARD

The Cemmittee Board shall have the power and author-
ity to:

D (a) Accept referrals from theExeeutive Director-of
the Bar-Asseetation Bar Counsel by concerning #sel—with
matters of character and fitness bearing upon the qualifica-
tion of aApplicants for Admission or Petitioners for #fRein-
statement.

) (b) Review each Application for Admission or Peti-
tion for Reinstatement to practice law in the state of Wash-
ington.

3) (c) Investigate matters relevant to the admission or
reinstatement of any aApplicant or Petitioner and conduct
hearings concerning such matters.

e ) 4o , 5

tion-

€5} (d) Perform such other functions and take such other
actions as provided in these rules or as may be delegated to it
by the Board of Governors or Supreme Court, or as may be
necessary and proper to carry out its duties.

Miscellaneous
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€2 RULE 20.2 MEETINGS

The Cemmittee Board shall hold meetings at such times
and places as it may determine. Where the chair of the Cem-
mittee Board determines that prompt action is necessary for
protection of the public, and that circumstances do not permit
a full meeting of the Committee Board, the Committee Board
may vote on a matter otherwise ready for review without
meeting together, through telephone, electronic or written
communication.

RULE 20.3 BAR COUNSEL

The Bar Association shall be represented by a lawyer
appointed by the Executive Director of the Bar Association,

who shall act as counsel to the Board and who may make a
recommendation in support of or in opposition to the admis-
sion or reinstatement of an Applicant or Petitioner.

1 RULE 204 CLERK

The Executive Director of the Bar Association;under-the
direction-of the Board-ef-Geverners; may appoint a suitable
person or persons to act as Clerk to the Committee Board, and
to assist the Cemmittee Board in carrying out its functions
under these rules.

RULE 20.5 SERVICE

Service of papers and documents shall be made by first
class postage prepaid mail to the Applicant's or Petitioner's,

or his or her counsel's, last known address on record with the
Bar Association. If properly made, service by mail is deemed
accomplished on the date of mailing. Any notice of change
of address shall be submitted in writing to the Bar Associa-
tion.

SUGGESTED AMENDMENT
ADMISSION TO PRACTICE RULES (APR)
APR 21 CHARACTER DEFINED
(NEW RULE)

Good moral character is a record of conduct manifesting
the qualities of honesty, fairness, candor, trustworthiness,
observance of fiduciary responsibilities, adherence to the
law, and a respect for the rights of other persons and the judi-
cial process.

SUGGESTED AMENDMENT
ADMISSION TO PRACTICE RULES (APR)
APR 22 FITNESS DEFINED; INDEPENDENT FITNESS EXAMINA-
TION
(NEW RULE)

(a) Fitness - defined. Fitness is the absence of any cur-
rent mental impairment or current drug or alcohol depen-
dency or abuse which, if extant, would substantially impair
the ability of the Applicant or Petitioner to practice law.

(b) Testimony and Evidence: If it appears that the
Applicant or Petitioner has engaged in conduct that was or
may have been caused in whole or in part by a mental impair-
ment or drug or alcohol dependency or abuse, the Applicant
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or Petitioner may present testimony or evidence from a
licensed or certified mental health professional (hereafter
"examining professional").

(c) Independent Fitness Examination: If after review-
ing such testimony or evidence the Board finds that further
examination is necessary, the Board by majority vote may
require an examination of the Applicant or Petitioner by an
examining professional approved by the Lawyers' Assistance
Program of the Washington State Bar Association.

(d) Failure to Comply: The failure of an Applicant or a
Petitioner to agree or submit to a required independent fitness
examination shall result in the Applicant's or Petitioner's
application or petition being denied.

(e) Costs: The cost of any examination required by the
Board shall be borne by the Bar Association.

(f) Report: The examining professional shall issue a
written report of his or her findings which report shall be pro-
vided to the Applicant or Petitioner and his or her counsel,
Bar Counsel and the Character and Fitness Board.

(g) Confidentiality: Any report and testimony of an
examining professional may be admitted into evidence at a
hearing on, or review of, the Applicant's or Petitioner's fitness
and transmitted with the record on review by the Disciplinary
Board or the Supreme Court. Reports and testimony regard-
ing the Applicant's or Petitioner's fitness shall otherwise be
kept confidential in all respects and neither the report nor the
testimony of the examining professional shall be discover-
able or admissible in any other proceeding or action.

SUGGESTED AMENDMENT
ADMISSION TO PRACTICE RULES (APR)
APR 23 - CHARACTER AND FITNESS BOARD - PREHEARING
PROCEDURE - APPLICATIONS FOR ADMISSION
(NEW RULE)

(a) Admissions Staff Review. All applications for
admission to practice law in Washington State shall be
reviewed by the Bar Association Admissions staff for pur-
poses of determining whether any of the factors set forth in
rule 24.2(a) are present.

(b) Admissions Staff Review - Standard. All applica-
tions which reflect one or more of the factors set forth in rule
24.2(a) shall be referred to Bar Counsel for review.

(c) Review By Bar Counsel - Standard. Upon receiv-
ing a referral from the admissions staff, Bar Counsel may
conduct such further investigation as he or she deems neces-
sary and thereafter, applying the factors and considerations
set forth in rule 24.2, and upon reviewing the material evi-
dence in the light most favorable to the Bar Association's
obligation to recommend the admission to the practice of law
only those persons who possess good moral character and fit-
ness, Bar Counsel shall refer to the Character and Fitness
Board for hearing any Applicant about whom there is a sub-
stantial question whether the Applicant possesses the requi-
site good moral character and fitness to practice law.
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SUGGESTED AMENDMENT
ADMISSION TO PRACTICE RULES (APR)
APR 24 APPLICATIONS FOR ADMISSION

(NEW RULE)

RULE 24.1 DUTY OF APPLICANT

It shall be the duty of every Applicant to cooperate in
good faith with any investigation by promptly furnishing
written or oral explanations, documents, releases, authoriza-
tions, or anything else reasonably required by the Board or
Bar Counsel. Failure to appear as directed or to furnish addi-
tional proof or answers as required or to cooperate fully shall
be sufficient reason for the Board to recommend the rejection
of an application.

RULE 24.2 FACTORS CONSIDERED WHEN DETERMINING
CHARACTER AND FITNESS

(a) Factors. The following factors shall be considered
by the Admissions staff and Bar Counsel when determining
whether an applicant shall be referred to the Character and
Fitness Board for a determination of the applicant's character
and/or fitness to practice law:

(1) unlawful conduct.

(2) academic misconduct.

(3) making of false statements or omitting material infor-
mation in connection with an application to sit for a bar
examination.

(4) misconduct in employment.

(5) acts involving dishonesty, making false statements,
fraud, deceit or misrepresentation.

(6) abuse of legal process.

(7) neglect of financial responsibilities.

(8) disregard of professional obligations.

(9) violation of a court order.

(10) evidence of a current substantial mental impair-
ment, including without limitation, drug or alcohol depen-
dency or abuse.

(11) denial of admission to the bar in another jurisdiction
on character and fitness grounds.

(12) disciplinary action by any professional disciplinary
agency of any jurisdiction.

(13) any other conduct or condition which reflects
adversely on moral character or fitness of the Applicant to
practice law.

(b) Factors Considered by the Character and Fitness
Board When Determining Good Moral Character. When
determining whether past conduct disqualifies the Applicant
from taking the Washington Bar Examination, or for admis-
sion to the Bar, the Character and Fitness Board shall con-
sider those factors specified in rule 24.2(a) and the following
factors in mitigation or aggravation:

(1) Applicant's age at the time of the conduct.

(2) Recency of the conduct.

(3) Reliability of the information concerning the con-
duct.

(4) Seriousness of the conduct.

(5) Factors or circumstances underlying the conduct.

(6) Cumulative nature of the conduct.
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(7) Candor in the admissions process and before the
Board.

(8) Materiality of any omissions or misrepresentations.

(9) Evidence of rehabilitation, which may include but is
not limited to the following:

(1) absence of recent misconduct.

(1) compliance with any disciplinary, judicial or admin-
istrative order arising out of the misconduct.

(iii) sufficiency of punishment.

(iv) restitution of funds or property, where applicable.

(v) Applicant's attitude toward the misconduct, including
without limitation acceptance of responsibility and remorse.

(vi) personal assurances, supported by corroborating evi-
dence, of a desire and intent to engage in exemplary conduct
in the future;

(vii) constructive activities and accomplishments since
the conduct in question.

(viii) the Applicant's understanding and acceptance of
the factors leading to the misconduct and how similar mis-
conduct may be avoided in the future.

(c) Factors Considered by the Character and Fitness
Board in Fitness Cases Involving Drug or Alcohol Depen-
dence or Abuse. When determining whether an Applicant is
unfit to practice law due to drug or alcohol dependence or
abuse, the Character and Fitness Board shall consider the fol-
lowing factors, no single one of which is determinative:

(1) Whether the Applicant is currently using drugs or
alcohol.

(2) Whether the Applicant's drug or alcohol dependence
or abuse is likely to cause or contribute to any of the conduct
specified in rule 24.2(a).

(3) The nature, extent and duration of the Applicant's
drug or alcohol dependence or abuse, and the Applicant's
candor in the admissions process and before the Board when
describing the problem.

(4) Whether the Applicant has been or is now in treat-
ment and, if so:

(1) The nature and duration of the treatment.

(i1)) Whether treatment was or is voluntary or involun-
tary.
(iii) Consistency of participation in or compliance with
treatment.

(iv) Whether the treatment was effective.

(5) Whether the Applicant has undergone a drug or alco-
hol evaluation by a certified chemical dependency counselor
or other professional with credentials acceptable to the Board
and, if so, whether the substance of such person's opinion the
findings have been made available to the Committee.

(6) The length of time the Applicant has been in recov-
ery. In cases where the period of recovery is less than two
years, the Applicant must demonstrate through appropriate
expert opinion that there has been an adequate period of
recovery.

(d) Factors Considered by the Character and Fitness
Board in Fitness Cases Involving a Mental Impairment.
When determining whether an Applicant is unfit to practice
law due to a mental impairment, the Character and Fitness
Board shall consider the following factors, no single one of
which is determinative:

(1) Whether there is a current mental impairment.

Miscellaneous
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(2) Whether the Applicant's mental impairment is likely
to cause or contribute to any of the conduct specified in rule
24.2(a).

(3) The nature, extent and duration of the Applicant's
mental impairment, and the Applicant's candor in the admis-
sions process and before the Board when describing the
impairment.

(4) Whether the Applicant's mental impairment is
chronic or situational in nature.

(5) Whether the applicant has received or is receiving
professional mental health treatment appropriate for the
impairment, and if so:

(1) Whether the Applicant's impairment has been in
remission for at least two years as verified by an appropriate
mental health professional and, if not, whether the Applicant
has demonstrated through appropriate expert opinion that the
period of remission has been adequate.

(i) Whether a mental health professional has identified
any conditions, including without limitation further treat-
ment, that must be complied with to continue the Applicant's
state of remission and, if so, whether the Applicant is in com-
pliance with those conditions.

(e) Factors Not Considered by the Character and Fit-
ness Board. The following factors shall not be considered as
evidence of an Applicant's character or fitness:

(1) Racial or ethnic identity.

(2) Sex.

(3) Sexual orientation.

(4) Marital status.

(5) Religious or spiritual beliefs or affiliation.

(6) Political beliefs or affiliation.

(7) Physical disability.

(8) National origin.

(9) Age.

(10) Learning disabilities.

RULE 24.3 HEARINGS

(a) Notice. The Character and Fitness Board may fix a
time and place for a hearing on the application, and shall
serve notice thereof not less than 30 days prior to the hearing
upon the Applicant and upon such other persons as may be
ordered by the Character and Fitness Board. This notice
requirement may be waived by the Applicant.

(b) Right to Counsel. An Applicant may be represented
by counsel.

(c) Burden of Proof. An Applicant must establish by
clear and convincing evidence that he or she is of good moral
character and possesses the requisite fitness to practice law.

(d) Proceedings Not Civil or Criminal. Hearings
before the Character and Fitness Board are not civil nor crim-
inal but are sui generis hearings to determine whether an
Applicant possesses good moral character and fitness to be
admitted to practice law.

(e) Rules of Evidence.

(1) Evidentiary rulings shall be made by the Board chair-
person. A majority of Board members present may by vote
overrule a ruling by the chairperson.

(2) Consistent with section (d) of this rule, evidence,
including hearsay evidence, is admissible if in the chairper-
son's judgment it is the kind of evidence on which reasonably
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prudent persons are accustomed to rely in the conduct of their
affairs. The chairperson may exclude evidence that is irrele-
vant, immaterial, or unduly repetitious.

(3) Witnesses shall testify under oath; all testimony shall
be transcribed by a certified court reporter.

(4) Expert witnesses shall appear and testify in person
before the Board, unless in the discretion of the Board their
appearance before the Board is waived.

(5) Generally, all documentary evidence submitted to the
Board for consideration must be delivered to Bar Counsel not
less than 14 days prior to the hearing. Bar Counsel will pro-
vide copies of all documentary evidence, and any hearing
briefs, memoranda, or other documentary material, to the
Board members and to the Applicant prior to the hearing
date.

(6) The Board may take notice of any judicially cogniza-
ble facts, or technical or scientific facts within a Board mem-
ber's specialized knowledge.

(7) Questioning of the Applicant and the Applicant's wit-
nesses shall be conducted by Bar Counsel or his or her desig-
nee and by two members of the Board designated by the
chair.

(f) Confidentiality: All hearings and documents before
the Character and Fitness Board on applications for admis-
sion to the bar are confidential.

RULE 24.4 DECISION AND RECOMMENDATION.

(a) Decision. Within 20 days after the proceedings are
concluded, unless a greater or shorter period is directed by
the Board chair, the Board will file with the Bar Association
written findings of fact, conclusions of law, and a recommen-
dation. Any Board member or members may file a written
dissent within the same time period.

(b) Action on Board Recommendation. The recom-
mendation of the Character and Fitness Board shall be served
upon the Applicant pursuant to rule 20.5. If the Board recom-
mends admission, the record, recommendation and all exhib-
its shall be transmitted to the Supreme Court for disposition.
If the Board recommends against admission, the record and
recommendation shall be retained in the office of the Bar
Association unless the Applicant requests that it be submitted
to the Supreme Court by filing a Notice of Appeal with the
Board within 15 days of service of the recommendation of the
Character and Fitness Board. Ifthe Applicant so requests, the
Board will transmit the record, including the transcript,
exhibits, and recommendation to the Supreme Court for
review and disposition. If the Applicant does not so request,
the bar examination fee shall be refunded to the Applicant.

RULE 24.5 ACTION ON SUPREME COURT'S DETERMINATION

(a) Application Approved. If the application is
approved by the Supreme Court, admission shall be subject to
the Applicant's taking and passing the bar examination and
complying with rule 5.

(b) Application Denied. If the application is denied, the
bar examination fee shall be refunded to the Applicant.
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SUGGESTED AMENDMENT
ADMISSION TO PRACTICE RULES (APR)
APR 2125 PETITIONS FOR REINSTATEMENT AFTER DISBAR-
MENT

RULE 244 25.1 RESTRICTIONS ON REINSTATEMENT

(a) Petitions For Reinstatement. All Petitions for

Reinstatement after Disbarment shall be referred for hearing
before the Character and Fitness Board.

) (b) When Petition May Be Filed. No petition for
reinstatement shall be filed within a period of 5 years after
disbarment or within a period of 2 years after an adverse deci-
sion of the Supreme Court upon a former petition, or within a
period of 1 year after an adverse recommendation of the
Character and Fitness Committee-of-the-WashingtonState
Bar-Asseetation Board on a former petition when that recom-
mendation is not submitted to the Supreme Court. If prior to
disbarment the lawyer was suspended from the practice of
law pursuant to the provisions of Title 7 of the Rules for
Enforcement of Lawyer Conduct, or any comparable rule, the
period of such suspension shall be credited toward the 5 years
referred to above.

) (c) When Reinstatement May Occur. No disbarred
lawyer may be reinstated sooner than 6 years following dis-
barment. If prior to disbarment the lawyer was suspended
from the practice of law pursuant to the provisions of Title 7
of the Rules for Enforcement of Lawyer Conduct, or any
comparable rule, the period of such suspension shall be cred-
ited toward the 6 years referred to above.

¢} (d) Payment of Obligations. No disbarred lawyer
may file a petition for reinstatement until costs and expenses
assessed-pursuant-to-theserules; and restitution ordered as
provided-herein; by the Disciplinary Board or the Supreme
Court have been paid and until amounts paid out of any-pre-

against the Lawyers' Fund for Client Protection for losses
caused by the conduct of the Petitioner have been repaid to
the Bar-Asseetation client protection fund, or until periodic
payment plans for costs and expenses, restitution and repay-

ment to the indemnity-pregram client protection fund have
been entered into by agreement between the respendentlaw-

yer Petitioner and disciplinary counsel. A respendentlawyer
Petitioner may seek review by the Chair of the Disciplinary
Board of an adverse determination by disciplinary counsel
regarding the reasonableness of any such proposed periodic
payment plan. Such review will proceed as directed by the
Chair of the Disciplinary Board and the decision of the Chair
of the Disciplinary Board is final unless the Chair of the Dis-
ciplinary Board determines that the matter should be
reviewed by the Disciplinary Board, in which case the Disci-
plinary Board review will proceed as directed by the Chair
and the decision of the Board will be final.

RULE 242 25.2 REVERSAL OF CONVICTION

If a lawyer has been disbarred solely because of his or
her conviction of a crime and the conviction is later reversed
and the charges dismissed on their merits, the Supreme Court
may in its discretion, upon direct application by the lawyer,
enter an order reinstating the lawyer te—aetive-status upon
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such conditions as determined by the Supreme Court. At the
time such direct application is filed with the court a copy
shall be filed with the Bar Association. The Supreme Court
may request a response to the application from the Bar Asso-

RULE 243 25.3 PETITIONS AND INVESTIGATIONS

(a) Form of Petition. A petition for reinstatement as—=a
member-of- the Bar-Asseeiation after disbarment shall be in
writing in such form as the Character and Fitness Cemmittee
Board may prescribe. The petition shall be filed with the
Character and Fitness Cemmittee Board. The petition shall
set forth the age, residence and address of the Petitioner, the
date of disbarment, and a concise statement of facts claimed
to justify reinstatement. The petition shall be accompanied
by the total fees required of a lawyer Applicant under these
rules.

(b) Investigations. The-Character-and Fitness-Commit-

o tes disoration rof e

ecounsel-or bysuch-other persen-or persens-as-may-be-deter-

i i tttee: The petition
for reinstatement shall be referred to the Character and Fit-
ness Board.

(c) Duty to Cooperate. It shall be the duty of every Peti-
tioner to cooperate in good faith with any investigation by
promptly furnishing written or oral explanations, documents,
releases, authorizations, or anything else reasonably required
by the Board or Bar Counsel. Failure to appear as directed or
to furnish additional proof or answers as required or to coop-
erate fully shall be sufficient reason for the Committee to rec-
ommend the rejection of a petition.

&) (d) Proceedings Public. A petition for reinstatement
after disbarment shall be a public proceeding from the time
the petition is filed.

(e) Protective Orders. To protect a compelling interest,
a Petitioner may, on a showing of good cause, move for a pro-
tective order prohibiting the disclosure or release of specific
information, documents, or pleadings, and directing that the
proceedings be conducted so as to implement the order.

RULE 244 25.4 HEARING BEFORE CHARACTER AND FITNESS
COMMITFEE BOARD

(a) Notice. The Character and Fitness Committee Board
may fix a time and place for a hearing on the petition, and
shall serve notice thereof +8 not less than 30 days prior to the
hearing upon the Petitioner and upon such other persons as
may be determined by Bar Counsel or as ordered by the Char-
acter and Fitness Cemmittee Board. Notice of the hearing
shall also be published at least once in the Washington State
Bar News er and such other newspaper or periodical as the
Character and Fitness Committee Board may direct. Such
published notice shall contain a statement that a petition for
reinstatement has been filed and shall give the date fixed for
the hearing.

(b) Statement in Support or Opposition. On or prior
to the date of hearing, anyone wishing to do so may file with
the Character and Fitness Committee Board a written state-
ment for or against the petition, such statements to set forth
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factual matters showing that the Petitioner does or does not
meet the requirements efrele24-5¢a) for reinstatement as set
forth in these rules.

(c) Hearings. Hearings shall be conducted pursuant to
rule 24.3.

RULE 245 25.5 ACTION BY CHARACTER AND FITNESS €OM-
MHHEE BOARD

(a) Requirements for Favorable Recommendation.
Reinstatement may be recommended by the Character and
Fitness Cemmittee Board only upon a showing thatthe Peti-
tienrer, supported by clear and convincing proof, that the Peti-
tioner possesses the qualifications and meets the require-
ments for reinstatement as set forth in these rules fertawyer

. : . X . X
ﬂfﬁhs;'ﬁm l“ﬁE.l that .his of Ihsf fﬂli.iﬁm?ﬁlsm. It.ﬂ.ﬁlﬁt be-detri

interest, and that the Petitioner has been rehabilitated.

(b) Factors Considered by the Character and Fitness
Board. In reaching the decision of whether the Petitioner has
been rehabilitated, the Board shall consider the factors set
forth in Rule 24.2 (b), (c) and (d), where applicable, and the

following factors:
(i) The Petitioner's character, standing, and professional

reputation in the community in which the Petitioner resided
and practiced prior to disbarment.

(i1) The ethical standards which the Petitioner observed
in the practice of law.

(ii1) The nature and character of the conduct for which
the Petitioner was disbarred.

(iv) The sufficiency of the punishment undergone in con-

nection therewith, and the making or failure to make restitu-
tion where required.

(v) The Petitioner's attitude, conduct, and reformation
subsequent to disbarment.

(vi) The time that has elapsed since disbarment.

(vii) The Petitioner's current proficiency in the law; and

viii) The sincerity, frankness, and truthfulness of the

Petitioner in presenting and discussing the factors relating to
the Petitioner's disbarment and reinstatement.

(c) Factors Not Considered by the Character and Fit-
ness Board. The following factors shall not be considered as
evidence of a Petitioner's character or fitness:

(1) Racial or ethnic identity.

(2) Sex.

(3) Sexual orientation.

(4) Marital status.

(5) Religious or spiritual beliefs or affiliation.

(6) Political beliefs or affiliation.

(7) Physical disability.

(8) National origin.

(9) Learning disabilities.

) (d) Action on Cemmittee Board Recommenda-
tion. The recommendation of the Character and Fitness
Committee Board shall be served upon the Petitioner pursu-
ant to rule 20.5. If the Committee Board recommends rein-
statement, the record and recommendation shall be transmit-
ted to the Supreme Court for disposition. If the Committee
Board recommends against reinstatement, the record and rec-
ommendation shall be retained in the office of the Bar Asso-
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ciation unless the Petitioner requests that it be submitted to
the Disciplinary Board by filing with the Clerk of the Disci-
plinary Board a request for Disciplinary Board review within
15 days of service of the recommendation of the Character
and Fitness Committee Board. If the Petitioner so requests,
the record and recommendation shall be transmitted to the
Disciplinary Board for disposition and the review will be
conducted under the procedure of rules 11.9 and 11.12 of the
Rules for Enforcement of Lawyer Conduct. If the Petitioner
does not so request, the bar examination fee shall be refunded
to the Petitioner, but the Petitioner shall still be responsible
for payment of the costs incidental to the reinstatement pro-
ceeding as directed by the Character and Fitness Committee
Board.

&) (e) Action on Disciplinary Board Recommenda-
tion. The recommendation of the Disciplinary Board shall be
served upon the Petitioner. If the Disciplinary Board recom-
mends reinstatement, the record and recommendation shall
be transmitted to the Supreme Court for disposition. If the
Disciplinary Board recommends against reinstatement, the
record and recommendation shall be retained in the office of
the Bar Association unless the Petitioner requests that it be
submitted to the Supreme Court by filing with the Clerk of
the Disciplinary Board a request for Supreme Court review
within 30 days of service of the recommendation. If the Peti-
tioner so requests, the record and recommendation shall be
transmitted to the Supreme Court for disposition. If the Peti-
tioner does not so request, the bar examination fee shall be
refunded to the Petitioner, but the Petitioner shall still be
responsible for payment of the costs incidental to the rein-
statement proceeding as directed by the Disciplinary Board
under the procedure of rule 13.9 of the Rules for Enforcement
of Lawyer Conduct.

RULE 24:6 25.6 ACTION ON SUPREME COURT'S DETERMINA-
TION

(a) Petition Approved. If the petition for reinstatement
is granted approved by the Supreme Court, the reinstatement
shall be subject to the Petitioner's taking and passing the bar
examination, paying to the Bar Association its membership
fee for the current year and paying the costs incidental to the
reinstatement proceeding as directed by the Supreme Court.

(b) Petition Denied. If the petition for reinstatement is
denied, the bar examination fee shall be refunded to the Peti-
tioner, but the Petitioner shall still be responsible for payment
of the costs incidental to the reinstatement proceeding.

RULES OF APPELLATE PROCEDURE (RAP)
RULE 1.1 SCOPE OF RULES

(a) - (h) [Unchanged.]

(i) General Orders. The Court of Appeals, pursuant to
RCW 2.06.040, may establish rules that are supplementary to
and do not conflict with rules of the Supreme Court. These
supplementary rules will be called General Orders. The Gen-
eral Orders for each division of the Court of Appeals can be
obtained from the division's clerk's office or found at
WWW.courts.wa.gov.
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RULES OF APPELLATE PROCEDURE (RAP)
RULE 2.2 DECISIONS OF THE SUPERIOR COURT WAHICH THAT
MAY BE APPEALED

(a) Generally. Unless otherwise prohibited by statute or
court rule and except as provided in sections (b) and (c), a
party may appeal from only the following superior court
decisions:

(1) - (2) [Unchanged.]

(3) Decision Determining Action. Any written decision
affecting a substantial right in a civil case whieh that in effect
determines the action and prevents a final judgment or dis-
continues the action.

(4) - (5) [Unchanged.]

(6) Peprivation Termination of All Parental Rights. A
decision depriving-a-person-ofall terminating all of a person's
parental rights with respect to a child.

(7) - (12) [Unchanged.]

(13) Final Order After Judgment. Any final order made
after judgment whieh that affects a substantial right.

(b) Appeal by State or a Local Government in Crim-
inal Case. Except as provided in section (c), the State or a
local government may appeal in a criminal case only from the
following superior court decisions and only if the appeal will
not place the defendant in double jeopardy:

(1) Final Decision, Except Not Guilty. A decision which
that in effect abates, discontinues, or determines the case
other than by a judgment or verdict of not guilty, including
but not limited to a decision setting aside, quashing, or dis-
missing an indictment or information.

(2) - (4) [Unchanged.]

(5) Disposition in Juvenile Offense Proceeding. A dis-
position in a juvenile offense proceeding whieh that is below
the standard range of disposition for the offense or swhieh that
the state or local government believes involves a miscalcula-
tion of the standard range.

(6) Sentence in Criminal Case. A sentence in a criminal
case whieh that is outside the standard range for the offense
or whieh that the state or local government believes involves
a miscalculation of the standard range.

(c¢) [Unchanged.]

(d) Multiple Parties or Multiple Claims or Counts. In
any case with multiple parties or multiple claims for relief, or
in a criminal case with multiple counts, an appeal may be
taken from a final judgment whiek that does not dispose of all
the claims or counts as to all the parties, but only after an
express direction by the trial court for entry of judgment and
an express determination in the judgment, supported by writ-
ten findings, that there is no just reason for delay. The find-
ings may be made at the time of entry of judgment or thereaf-
ter on the court's own motion or on motion of any party. The
time for filing notice of appeal begins to run from the entry of
the required findings. In the absence of the required findings,
determination and direction, a judgment that adjudicates less
than all the claims or counts, or adjudicates the rights and lia-
bilities of less than all the parties, is subject only to discre-
tionary review until the entry of a final judgment adjudicating
all the claims, counts, rights, and liabilities of all the parties.
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RULES OF APPELLATE PROCEDURE (RAP)
RULE 5.2 TIME ALLOWED TO FILE NOTICE

(a) - (d) [Unchanged.]

(e) Effect of Certain Motions Decided After Entry of
Appealable Order. A notice of appeal of orders deciding
certain timely motions designated in this section must be
filed in the trial court within (1) 30 days after the entry of the
order, or (2) if a statute provides that a notice of appeal, a
petition for extraordinary writ, or a notice for discretionary
review must be filed within a time period other than 30 days
after entry of the decision to which the motion is directed, the
number of days after the entry of the order deciding the
motion established by the statute for initiating review. The
motions to which this rule applies are a motion for arrest
judgment under CrR 7.4, a motion for new trial under CrR
7.65, a motion for judgment as a matter of law under CR
50(b), a motion to amend findings under CR 52(b), a motion
for reconsideration or new trial under CR 59, and a motion
for amendment of judgment under CR 59.

(f) - (g) [Unchanged.]

RULES OF APPELLATE PROCEDURE (RAP)
RULE 8.1 SUPERSEDEAS PROCEDURE

(a) [Unchanged.]

(b) Right to Stay Enforcement of Trial Court Deci-
sion. A trial court decision may be enforced pending appeal
or review unless stayed pursuant to the provisions of this rule.
Any party to a review proceeding has the right to stay
enforcement of a money judgment, or a decision affecting
real, personal or intellectual property, pending review. Stay
of a decision in other civil cases is a matter of discretion.

(1) Money Judgment. Except when prohibited by statute,
a party may stay enforcement of a money judgment by filing
in the trial court a supersedeas bond or cash, or by alternate
security approved by the trial court pursuant to subsection
(b)(4);below.

(2) Decision Affecting Property. Except where prohib-
ited by statute, a party may obtain a stay of enforcement of a
decision affecting rights to possession, ownership or use of
real property, or of tangible personal property, or of intangi-
ble personal property, by filing in the trial court a supersedeas
bond or cash, or by alternate security approved by the trial
court pursuant to subsection (b)(4);below. If the decision
affects the rights to possession, ownership or use of a trade-
mark, trade secret, patent, or other intellectual property, a
party may obtain a stay in the trial court only if it is reason-
ably possible to quantify the loss whiek that would be
incurred by the prevailing party in the trial court as a result of
the party's inability to enforce the decision during review.

(3) [Unchanged.]

(4) Alternate Security. Upon motion of a party, or stipu-
lation, the trial court or appellate court may authorize a party
to post security other than a bond or cash, may authorize the
establishment of an account consisting of cash or other assets
held by a party. its counsel, or a non-party, or may authorize
any other reasonable means of securing enforcement of a
judgment. The effect of doing so is equivalent to the filing of
a supersedeas bond or cash with the Superior Court.

(¢) [Unchanged.]
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(d) Form of Cash Supersedeas; Effect of Filing Bond
or Other Security.

(1) A party superseding a judgment with cash deposited
with the Superior Court should deposit the supersedes
amount with the Superior Court Clerk, accompanied by a
Notice of Cash Supersedeas. The Notice may direct the clerk
to invest the funds. subject to the clerk's investment fee, as
provided in RCW 36.48.090.

(2) Upon the filing of a supersedeas bond, cash or alter-
nate security approved by the trial court pursuant to subsec-
tion (b)(4) abeve, enforcement of a trial court decision
against a party furnishing the bond, cash or alternate security
is stayed. Unless otherwise ordered by the trial court or
appellate court, upon the filing of a supersedeas bond, cash or
alternate security any execution proceedings against a party
furnishing the bond, cash or alternate security shall be of no
further effect.

(e) - (h) [Unchanged.]

RULES OF APPELLATE PROCEDURE (RAP)
RULE 9.6 DESIGNATION OF CLERK'S PAPERS AND EXHIBITS

(a) [Unchanged.]

(b) Designation and Contents.

(1) The clerk's papers shall include, at a minimum:

(A) the notice of appeal;

(B) the indictment, information, or complaint in a crimi-
nal case;

(C) any written order or ruling not attached to the notice
of appeal, of which a party seeks review;

(D) the final pretrial order, or the final complaint and
answer or other pleadings setting out the issues to be tried if
the final pretrial order does not set out those issues;

(E) any written opinion, findings of fact or conclusions
of law; and

(F) any jury instruction given or refused whieh that pre-
sents an issue on appeal:; and

(G) any order sealing documents if sealed documents
have been designated.

(2) Each designation or supplement shall specify the full
title of the pleading, the date filed, and, in counties where
subnumbers are used, the clerk's subnumber.

(3) Each designation of exhibits shall include the trial
court clerk's list of exhibits and shall specify the exhibit num-
ber and the description of the exhibit to be transmitted.

(c¢) [Unchanged.]

RULES OF APPELLATE PROCEDURE (RAP)
RULE 10.2 TIME FOR FILING BRIEFS

(a) - (b) [Unchanged.]

(c) Brief of Respondent in Criminal Case. The brief of
respondent in a criminal case should be filed with the appel-
late court within 60 days after service of the brief of appellant

or pet1t10ner Hla—pfe—se—supp}emen{al—bﬂe%rs—ﬁ{ed—the—s%ate

(d) - (e) [Unchanged.]

(f) Brief of Amicus Curiae. A brief of amicus curiae
not requested by the appellate court should be received by the
appellate court and counsel of record for the parties and any
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other amicus curiae not later than 30 days before oral argu-
ment in-the-appeHate-eourt or consideration on the merits,
unless the court sets a later date or allows a later date upon a
showing of particular justification by the applicant.

(g) - () [Unchanged.]

RULES OF APPELLATE PROCEDURE (RAP)
RULE 10.3 CONTENT OF BRIEF

(a) Brief of Appellant or Petitioner. The brief of the
appellant or petitioner should contain under appropriate
headings and in the order here indicated:

(1) Title Page. A title page, which is the cover.

(2) Tables. A table of contents, with page references,
and a table of cases (alphabetically arranged), statutes and
other authorities cited, with references to the pages of the
brief where cited.

(3) Introduction. A concise introduction. This section is
optional. The introduction need not contain citations to the
record or authority.

(34) Assignments of Error. A separate concise statement
of each error a party contends was made by the trial court,
together with the issues pertaining to the assignments of
error.

(45) Statement of the Case. A fair statement of the facts
and procedure relevant to the issues presented for review,
without argument. Reference to the record must be included
for each factual statement.

(56) Argument. The argument in support of the issues
presented for review, together with citations to legal authority
and references to relevant parts of the record. The argument
may be preceded by a summary. The court ordinarily encour-
ages a concise statement of the standard of review as to each
issue.

(67) Conclusion. A short conclusion stating the precise
relief sought.

(#8) Appendix. An appendix to the brief if deemed
appropriate by the party submitting the brief. An appendix
may not include materials not contained in the record on
review without permission from the appellate court, except as
provided in rule 10.4(c).

(b) - (h) [Unchanged.]

RULES OF APPELLATE PROCEDURE (RAP)
RULE 10.4 PREPARATION AND FILING OF BRIEF BY PARTY

(a) [Unchanged.]

(b) Length of Brief. A brief of appellant, petitioner, or
respondent;-and-a-pre-se-briefin-a-eriminal-ease should not
exceed 50 pages. Appellant's reply brief should not exceed
25 pages. An amicus curiae brief, or answer thereto, should
not exceed 20 pages. In a cross-appeal, the brief of appellant,
brief of respondent/cross appellant, and reply brief of appel-
lant/cross respondent should not exceed 50 pages and the
reply brief of the cross respendent appellant should not
exceed 25 pages. For the purpose of determining compliance
with this rule appendices, the title sheet, table of contents,
and table of authorities are not included. For compelling rea-
sons the court may grant a motion to file an over-length brief.

(¢) - (f) [Unchanged.]

(g) Reserved—See-GR14(d)} Citation Format. Cita-

tions should conform with the format prescribed by the
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Reporter of Decisions pursuant to GR 14(d). The format
requirements of GR 14(a) - (b) do not apply to briefs filed in
an appellate court.
(h) [Unchanged.]
. .
bei ::Eﬁﬁfh;.fsmﬁ iE]E]}tHEmEﬂ.S of GR—4-de-not-applyte
RULES OF APPELLATE PROCEDURE (RAP)

RULE 10.5 REPRODUCTION AND SERVICE OF BRIEFS B¥-
EHRK

(a) - (b) [Unchanged.]

(c) Serviee-and Notice to Appellant in Criminal Case
when Defendant is Appellant. In a criminal case, the clerk
will, at the time of filing of defendant/appellant's brief, advise
the defendant/appellant of the provisions of rule 10.10.

RULES OF APPELLATE PROCEDURE (RAP)
RULE 11.4 TIME ALLOWED, ORDER, AND CONDUCT OF ORAL
ARGUMENT

(a) - (i) [Unchanged.]

(j) Submitting Case without Oral Argument. The
appellate court may, on its own initiative or on motion of a all
partiesy, decide a case without oral argument. Ifthe appellate
court decides that the case will be decided without oral argu-
ment, the clerk will advise the parties and others who have
filed briefs of the date the case is set for consideration on the
merits.

RULES OF APPELLATE PROCEDURE (RAP)
RULE 12.3 FORMS OF DECISION

(a) - (d) [Unchanged.]

(e) Motion to Publish. A motion requesting the Court
of Appeals to publish an opinion that had been ordered filed
for public record should be served and filed within 20 days
after the opinion has been filed. The motion must be sup-
ported by addressing the following criteria: (1) if not a party,
the applicant's interest and the person or group applicant rep-
resents; (2) applicant's reasons for believing that publication
is necessary; (3) whether the decision determines an unsettled
or new question of law or constitutional principle; (4)
whether the decision modifies, clarifies or reverses an estab-
lished principle of law; (5) whether the decision is of general
public interest or importance or (6) whether the decision is in
conflict with a prior opinion of the Court of Appeals. Rule
+7-4-applies-to-motions-to-publish: A party should not file an
answer to a motion to publish or a reply to an answer unless
requested by the appellate court. The court will not grant a
motion to publish without requesting an answer.

RULES OF APPELLATE PROCEDURE (RAP)
RULE 13.4 DISCRETIONARY REVIEW OF DECISION TERMI-
NATING REVIEW

(a) How to Seek Review. A party seeking discretionary
review by the Supreme Court of a Court of Appeals decision
terminating review must file a petition for review or an
answer to the petition whieh that raises new issues. A peti-
tion for review should be filed in the Court of Appeals. If no
motion to publish or motion to reconsider all or part of the
Court of Appeals decision is timely made, a petition for
review must be filed within 30 days after the decision is filed.
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If such a motion is made, the petition for review must be filed
within 30 days after an order is filed denying a timely motion
for reconsideration or determining a timely motion to pub-
lish. If the petition for review is filed prior to the Court of
Appeals determination on the motion to reconsider or on a
motion to publish, the petition will not be forwarded to the
Supreme Court until the Court of Appeals files an order on all
such motions. The first party to file a petition for review
must, at the time the petition is filed, pay the statutory filing
fee to the clerk of the Court of Appeals in which the petition
is filed.

(b) - (¢) [Unchanged.]

(d) Answer and Reply. A party may file an answer to a
petition for review. If the party wants to seek review of any
issue whieh that is not raised in the petition for review,
including any issues that were raised but not decided in the
Court of Appeals, that the party must raise that those new
issues in an answer. Any answer should be filed within 30
days after the service on the party of the petition. A party
may file a reply to an answer only if the answering party
raises—a—new-isste seeks review of issues not raised in the
petition for review. A reply to an answer should be limited to
addressing only the new issues raised in the answer. A reply
to an answer should be filed within 15 days after the service
on the party of the answer. An answer or reply should be
filed in the Supreme Court. The Supreme Court may call for
an answer or a reply to an answer.

(e) - (f) [Unchanged.]

(g) Service and Reproduction of Petition, Answer,
and Reply. The clerk will arrange for the reproduction of
copies of a petition for review, an answer, or a reply, and bill
the appropriate party for the copies as provided in rule 10.5.
The clerk will serve the petition, answer, or reply as-previded
inrute10-5(b) if the party has not done so.

(h) - (i) [Unchanged.]

RULES OF APPELLATE PROCEDURE (RAP)
[NEW] RULE 13.5A. MOTIONS FOR DISCRETIONARY REVIEW
OF SPECIFIED FINAL DECISIONS

(a) Scope of Rule. This rule governs motions for discre-
tionary review by the Supreme Court of the following deci-
sions of the Court of Appeals:

(1) Decisions dismissing or deciding personal restraint
petitions, as provided in rule 16.14(c);

(2) Decisions dismissing or deciding post-sentence peti-
tions, as provided in rule 16.18(g);

(3) Decisions on accelerated review that relate only to a
juvenile offense disposition, juvenile dependency, or termi-
nation of parental rights, as provided in rule 18.13(e); and

(4) Decisions on accelerated review that relate only to an
adult sentence, as provided in rule 18.15(g).

(b) Considerations Governing Acceptance of Review.
In ruling on motions for discretionary review pursuant to this
rule, the Supreme Court will apply the considerations set out
in rule 13.4(b).

(c) Procedure. The procedure for motions pursuant to
this rule shall be the same as specified in rule 13.5(a) and (c).
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RULES OF APPELLATE PROCEDURE (RAP)
RULE 13.7 PROCEEDINGS AFTER ACCEPTANCE OF REVIEW

(a) - (¢) [Unchanged.]

(d) Supplemental Briefs, Authorized. Within 30 days
after the-aeeeptaneeby the Supreme Court grants ef a petition
for review or a motion for discretionary review, any party
may file and serve a supplemental brief in accordance with
these rules. No response to a supplemental brief may be filed
or served except by leave of the Supreme Court.

(e) [Unchanged.]

RULES OF APPELLATE PROCEDURE (RAP)
RULE 16.7 PERSONAL RESTRAINT PETITION—FORM OF PETI-
TION

(a) Generally. Under the titles indicated, the petition
should set forth:

(1) Status of Petitioner. The restraint on petitioner; the
place where petitioner is held in custody, if confined; the
judgment, sentence, or other order or authority upon which
petitioner's restraint is based, identified by date of entry,
court, and cause number; any appeals taken from that judg-
ment, sentence or order; and a statement of each other peti-
tion or collateral attack as that term is defined in RCW
10.73.090, whether filed in federal court or state court, filed
with regard to the same allegedly unlawful restraint, identi-
fied by the date filed, the court, the disposition made by the
court, and the date of disposition.

(3) - (4) [Unchanged.]

(5) Oath. If a notary is available, the petition must be
signed by the petitioner or his attorney and verified substan-
tially as follows:

After being first duly sworn, on oath, I depose and say:
That I am the petitioner, that I have read the petition, know
its contents, and I believe the petition is true.

or

After being first duly sworn, on oath, I depose and say:
That I am the attorney for the petitioner, that I have read the
petition, know its contents, and I believe the petition is true.

[Signature]

Subscribed and sworn to before me this day—ef
—9 [date].

Notary Public in and for
the State
of Washington, residing

at

If a notary is not available, the petition must be sub-
scribed by the petitioner or his attorney substantially as fol-
lows:

I declare that I have examined this petition and to the
best of my knowledge and belief it is true and correct.
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Dated this dy—of =
19——/date].
[Signature]

If a notary is available and a petition is filed whieh that is
not verified, the appellate court will return the petition for
verified signature and advise the petitioners custodian to
make a notary available.

(6) Verification. In all cases where the restraint is the
result of a criminal proceeding and the petition is prepared by
the petitioner's attorney, the petitioner must file with the court
no later than 30 days after the petition was received by the
court a document that substantially complies with the follow-
ing form:

I declare that I have received a copy of the petition pre-
pared by my attorney and that I consent to the petition being
filed on my behalf.

Dated this —day-ef —9—/date].

[Signature]

If the petitioner has been declared incompetent, the veri-
fication may be filed by the guardian ad litem. If a petition
has been filed to determine competency, the verification pro-
cedure shall be tolled until competency is determined.

(b) [Unchanged.]

RULES OF APPELLATE PROCEDURE (RAP)
RULE 16.9 PERSONAL RESTRAINT PETITION—RESPONSE TO
PETITION

The respondent must serve and file a response within 36
60 days after the petition is served, unless the time is
extended by the commissioner or clerk for good cause shown,
or unless the court can determine without requiring a
response that the petition should be dismissed under RCW
10.73.090 or RCW 10.73.140. The response must answer the
allegations in the petition. The response must state the
authority for the restraint of petitioner by respondent and, if
the authority is in writing, include a conformed copy of the
writing. If an allegation in the petition can be answered by
reference to a record of another proceeding, the response
should so indicate and include a copy of those parts of the
record whieh that are relevant. Respondent should also iden-
tify in the response all material disputed questions of fact.

RULES OF APPELLATE PROCEDURE (RAP)
RULE 16.14 PERSONAL RESTRAINT PETITION—APPELLATE
REVIEW

(a) - (b) [Unchanged.]

(c) Other Decisions. If the petition is dismissed by the
Chief Judge or decided by the Court of Appeals on the merits,
the decision is subject to review by the Supreme Court only
by a motion for discretionary review on the terms and in the

manner provided in rule 13.5¢a)(b);and-(e)A.

RULES OF APPELLATE PROCEDURE (RAP)
RULE 16.16 QUESTION CERTIFIED BY FEDERAL COURT
(a) - (d) [Unchanged.]
(e) Briefs.
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(1) Procedure. The federal court shall designate who
will file the first brief. The first brief should be filed within
30 days after the record is filed in the Supreme Court. The
opposing party should file the opposing brief within 20 days
after receipt of the opening brief. A reply brief should be
filed within 10 days after the opposing brief is served. The
briefs should be served in accordance with rule 10.2. The
time for filing the record, the supplemental record, or briefs
may be extended for cause.

(2) Form and Reproduction of Briefs. Briefs should be
in the form provided by rules 10.3 and 10.4. Briefs will be

reproduced and-sent-te-the-parties by the clerk in accordance
with rule 10.5.

(f) - (g) [Unchanged.]

RULES OF APPELLATE PROCEDURE (RAP)
RULE 16.18 POST-SENTENCE PETITIONS

(a) - (f) [Unchanged.]

(g) Review of Court of Appeals Decision. If the peti-
tion is dismissed by the Chief Judge or decided by the Court
of Appeals on the merits, the decision is subject to review by
the Supreme Court by a motion for discretionary review on
the terms and in the manner provided in rule 13.5¢a);(b);-and
A.

RULES OF APPELLATE PROCEDURE (RAP)
RULE 17.4 FILING AND SERVICE OF MOTION—ANSWER TO
MOTION

(a) - (f) [Unchanged.]

(g) Length of Motion, Response and Reply: Form of
Papers and Number of Copies.

(1) A motion and response should not exceed 20 pages,
not including supporting papers. A reply should not exceed
10 pages, not including supporting papers. For compelling
reasons, the court may grant a motion to file an over-length
motion, response, or reply.

(2) All papers relating to motions or responses should be
filed in the form provided for briefs in rule 10.4(a), provided
an original only and no copy should be filed. The appellate
court commissioner or clerk will reproduce additional copies
that may be necessary for the appellate court and charge the
appropriate party as provided in rule 10.5(a).

RULES OF APPELLATE PROCEDURE (RAP)
RULE 17.5 ORAL ARGUMENT OF MOTION

(a) - (¢) [Unchanged.]

(d) Time Allowed, Order, and Conduct of Oral Argu-
ment. The Supreme Court and each division of the Court of
Appeals will define by general order the amount of time each
side is allowed for oral argument. If there is more than one
party to a side in a single review or in a consolidated review,
the parties on that side will share the allotted time equally,
unless the parties on that side agree to some other allocation.
The appellate court may grant additional time for oral argu-
ment upon motion of a party. The moving party is entitled to

open and conclude oral argument. RuleH-5-appliesto-the
eonduct-of argument-ofmetions:
(e) [Unchanged.]
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RULES OF APPELLATE PROCEDURE (RAP)
RULE 18.1 ATTORNEY FEES AND EXPENSES

(a) [Unchanged.]

(b) Argument in Brief. The party must devote a section
of its opening brief to the request for the fees or expenses.
Requests made at the Court of Appeals will be considered as
continuing requests at the Supreme Court. The request
should not be made in the cost bill. In a motion on the merits
pursuant to rule 18.14, the request and supporting argument
must be included in the motion or response if the requesting
party has not yet filed a brief.

(c) Affidavit of Financial Need. In any action where
applicable law mandates consideration of the financial
resources of one or more parties regarding an award of attor-
ney fees and expenses, each party must serve upon the other
and file a financial affidavit no later than 10 days prior to the
date the case is set for hearing-orsubmitted-forconsideration
oral argument or consideration on the merits; however, in a
motion on the merits pursuant to rule 18.14, each party must
serve and file a financial affidavit along with its motion or
response. Any answer to an affidavit of financial need must
be filed and served within 7 days after service of the affidavit.

(d) [Unchanged.]

(e) Objection to Affidavit of Fees and Expenses;
Reply. A party may object to a request for fees and expenses
filed pursuant to section (d) by serving and filing an answer
with appropriate documentation containing specific objec-
tions to the requested fee. The respense answer must be
served and filed within 10 days after service of the affidavit
of fees and expenses upon the party. fraralet834-proeeed-
e i davit of 6 ol i ] i

i - A party may reply
to an answer by serving and filing the reply documents within
5 days after the service of the answer upon that party.

(®) - (j) [Unchanged.]

RULES OF APPELLATE PROCEDURE (RAP)
RULE 18.5 SERVICE AND FILING OF PAPERS

(a) Service. Except when a rule requires the appellate
court commissioner or clerk or the trial court clerk to serve a
particular paper, and except as provided in rule 9.5, a person
filing a paper must, at or before the time of filing, serve a
copy of the paper on all parties, amicus, and other persons
who may be entitled to notice. If a person does not have an
attorney of record, service should be made upon the person.
Service must be made as provided in CR 5(b), (f), (g), and
(h).

(b) Proof of Service. Proof of service should be made
by an acknowledgment of service, or by an affidavit, or, if
service is by mail, as provided in CR 5(b). Proof of service
may appear on or be attached to the papers filed.

(¢) Filing. Papers required or permitted to be filed in the
appellate court must be filed with the clerk, except that an
appellate court judge may permit papers to be filed with the
judge, in which event the judge will note the filing date on the
papers and promptly transmit them to the appellate court
clerk.

(d) Filing by Facsimile. [Reserved. See GR 17—Fac-
simile Transmission.]

Miscellaneous
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(e) Service and Filing by an Inmate Confined in an

Institution. An inmate confined in an institution may file
and serve papers by mail in accordance with GR 3.1.

RULES OF APPELLATE PROCEDURE (RAP)
RULE 18.6 COMPUTATION OF TIME

(a) [Unchanged.]

(b) Service by Mail. Except as etherwise provided in
rule 17.4 or GR 3.1, if the time period in question applies to a
party serving a paper by mail, the paper is timely served if
mailed within the time permitted for service. Except as pro-
vided in GR 3.1, ¥if the time period in question applies to the
party upon whom service is made, the time begins to run 3
days after the paper is mailed to the party.

(¢) Filing by Mail. Except as provided in GR 3.1, Aa
brief authorized by Title 10 or Title 13 is timely filed if
mailed to the appellate court within the time permitted for fil-
ing. Except as provided in rule 17.4 or GR 3.1, any other
paper, including a petition for review, is timely filed only if it
is received by the appellate court within the time permitted
for filing.

RULES OF APPELLATE PROCEDURE (RAP)
RULE 18.7 SIGNING AND DATING PAPERS

Each paper filed pursuant to these rules should be dated
and signed by an attorney (with the attorney's Washington
State Bar Association membership number in the signature
block) or party, except papers prepared by a judge, commis-
sioner or clerk of court, bonds, papers comprising a record on
review, papers whieh that are verified on oath or by certifi-

cate, and exhibits. All-briefs-and-metionssigned-by-an-attor-
ney-shallHnelude the-attorney's- Washington-State Bar Asseei-
: borchi berin thesi block.

RULES OF APPELLATE PROCEDURE (RAP)
RULE 18.13 ACCELERATED REVIEW OF DISPOSITIONS IN
JUVENILE OFFENSE, JUVENILE DEPENDENCY AND TERMINA-
TION OF PARENTAL RIGHTS PROCEEDINGS

(a) [Unchanged.]

(b) Accelerated Review by Motion. The accelerated
review of the disposition shall be done by motion. The
motion must include (1) the name of the party filing the
motion; (2) the offense in a juvenile offense proceeding or the
issues in a juvenile dependency or termination of parental
rights; (3) the disposition of the trial court; (4) the standard
range for the offense, as may be appropriate; (5) a statement
of the disposition urged by the moving party; (6) copies of the
clerk's papers and a written verbatim report of those portions
of the disposition proceeding whieh that are material to the
motion; (7) an argument for the relief the party seeks; and (8)
a statement of any other issues to be decided in the review
proceeding.

(¢) - (d) [Unchanged.]

(e) Supreme Court Review. A decision by the Court of
Appeals on accelerated review that relates only to a juvenile
offense disposition, juvenile dependency and termination of
parental rights is subject to review by the Supreme Court only
by a motion for discretionary review on the terms and in the
manner provided in rules 13.3(e) and 13.5¢a)-(b)and(e)A.

Miscellaneous
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(g) Content of Motion and Response. In addition to the
requirements of section (b) of this rule, a party appealing
from the disposition decision following a finding of depen-
dency by a juvenile court or a decision depriving-apersenof
all terminating all of a person's parental rights with respect to
a child should (1) append to the motion a copy of the trial
court's finding of facts and conclusions of law and copies of
all dependency review orders; (2) identify by specific assign-
ments of error those findings and conclusions challenged on
appeal; and (3) set forth the applicable standard of governing
review of those issues. Counsel for the respondent should
respond to each assignment of error and should provide cita-
tions to the record for any evidence supporting the trial
court's findings.

RULES OF APPELLATE PROCEDURE (RAP)
RULE 18.15 ACCELERATED REVIEW OF ADULT SENTENCINGS

(a) Generally. A sentence whieh that is beyond the stan-
dard range may be reviewed on the merits in the manner pro-
vided in the rules for other decisions or by accelerated review
as provided in this rule.

(b) - (f) [Unchanged.]

(g) Supreme Court Review. A decision by the Court of
Appeals on accelerated review that relates only to an adult
sentence is subject to review by the Supreme Court only by a
motion for discretionary review on the terms and in the man-

ner provided in rules 13.3(e) and 13.5¢a);-(b)and(e)A.

RULES OF APPELLATE PROCEDURE (RAP)
FORM 4. STATEMENT OF GROUNDS FOR DIRECT REVIEW
[Rule 4.2(b)]
No. [Supreme Court]
SUPREME COURT OF THE STATE OF WASHINGTON
(Title of trial court pro- ) STATEMENT OF GROUNDS FOR

ceeding with parties des- ) DIRECT REVIEW BY THE
ignated as inrule 3.4) ) SUPREME COURT

[Name of party] seeks direct review of the [describe the
decision or part of the decision whiek that the party wants
reviewed] entered by the [name of court] on [date of entry.]
The issues presented in the review are:

[State issues presented for review. See Part A of Form 6
for suggestions for framing issues presented for review.]

The reasons for granting direct review are:

[Brie_ﬂy indicate and argue grounds for direct review.

Geﬁﬂﬁpea-ls—m—ﬂ%eﬁks-t—mﬁafwe— See rule 4.2.]
[Date]

Respectfully submitted,

Signature

[Name, address, telephone number, and
Washington State Bar Association
membership number of attorney)
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RULES OF APPELLATE PROCEDURE (RAP) FORMS
FORM 6. BRIEF OF APPELLANT

[Rule 10.3(a)]

[See Form 5 for form of cover and title page. For useful
discussions of appellate brief writing, see the latest edition of

the Washington State Bar Association Appellate Practice
Deskbook. ]

TABLE OF CONTENTS

L. Introduction [Optional. See rule 10.3(a)(3).]

A II. Assignments of Error

Assignments of Error

No. 1

No. 2

No. 3

Issues Pertaining to Assignments of Error

No. 1

No. 2

B III. Statement of the Case

€ IV. Summary of Argument

D V. Argument

[1If the argument is divided into separate headings, list
each separate heading and give the page where each begins.]

E VI. Conclusion

E VII. Appendix A-1

[List each separate item in the Appendix and give page
where each item begins.]

TABLE OF AUTHORITIES

Table of Cases

[Here list cases, alphabetically arranged, with citations
complying with rule 10.4(g), and page numbers where each
case appears in the brief. Washington cases may be first
listed alphabetically with other cases following and listed
alphabetically.]

Constitutional Provisions

[Here list constitutional provisions in the order in which
the provisions appear in the constitution with page numbers
where each is referred to in the brief.]

Statutes

[Here list statutes in the order in which they appear in
RCW, U.S.C,, etc., with page numbers where each is referred
to in the brief. Common names of statutes may be used in
addition to code numbers.]

Regulations and Rules

[Here list regulations and court rules grouped in appro-
priate categories and listed in numerical order in each cate-
gory with page numbers where each is referred to in the

brief.]
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Other Authorities

[Here list other authorities with page numbers where
each is referred to in the brief.]
For form of 01tat10ns geﬁefal-ly see. seetions—

Note

Appe&}s—éwé% GR 141d[

L. Introduction

[An introduction is optional and may be included as a
separate section of the brief at the filing party's discretion.
The introduction need not contain citations to the record or

authority.]
A 1. Assignments of Error

Assignments of Error

[Here separately state and number each assignment of
error as required by rule 10.3(a) and (g). For example:

"1. The trial court erred in entering the order of May 12,
1975, denying defendant's motion to vacate the judgment
entered on May 1, 1975."

or

"2. The trial court erred in denying the defendant's
motion to suppress evidence by order entered on March 10,
1975."]

Issues Pertaining to Assignments of Error

[Concisely define the legal issues in question form which
the appellate court is asked to decide and number each issue.
List after each issue the Assignments of Error which pertain
to the issue. Proper phrasing of the issues is important. Each
issue should be phrased in the terms and circumstances of the
case, but without unnecessary detail. The court should be
able to determine what the case is about and what specific
issues the court will be called upon to decide by merely read-
ing the issues presented for review. Fer-an-excellent-disews-
stor-of how—to-properly-phrase—issies—see-seetions34
Appeats{1967)]

[Examples of issues presented for review are:

"Does an attorney, without express authority from his
client, have implied authority to stipulate to the entry of judg-
ment against his client as a part of a settlement which limits
the satisfaction of the judgment to specific property of the cli-
ent? (Assignment of Error 1.)"

or

"Defendant was arrested for a traffic offense and held in
Jjail for 2 days because of outstanding traffic warrants. The
police impounded defendant's car and conducted a warrant-
less 'inventory' search of defendant's car and seized stolen
property in the trunk. The impound was not authorized by
any ordinance. Did the search and seizure violate defen-
dant's rights under the fourth and fourteenth amendments to
the Constitution of the United States and under article I, sec-
tion 7 of the Constitution of the State of Washington?
(Assignment of Error 2.)"]

Miscellaneous
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B III. Statement of the Case

[Write a statement of the procedure below and the facts
relevant to the issues presented for review. The statement
should not be argumentative. Every factual statement should
be supported by a reference to the record. See rule 10.4(f) for
proper abbreviations for the record. For-agood-discussion
of this-aspeet-of-briefwriting—seeWiener—suprea—sections23
through28-and-42-through-45-]

€ 1V. Summary of Argument

[This is optional. Fthugges-ﬁeﬁaﬁ%w—p#epa%mg—a—sWﬁ-

, ; -/
bV. Argument

[The argument should ordinarily be separately stated
under appropriate headings for each issue presented for
review. Long arguments should be divided into subheadings.
The argument should include citations to legal authority and

references to relevant parts of the record. SeeWienersupres
Sections34-throngh3638—and46-through64- The court

ordinarily encourages a concise statement of the standard of
review as to each issue.]

E VI. Conclusion

[Here state the precise relief sought.]

[Date]

Respectfully submitted,
Signature

[Name of Attorney]
Attorney for [Appellant, Respondent, or

Petitioner]
Washington State Bar Association

membership number
VII. APPENDIX

[Optional. See rule 10.3(a)(#8).]

RULES OF APPELLATE PROCEDURE (RAP)
FORM 7. NOTICE OF INTENT TO FILE PRO SE SUPPLEMENTAL
BRIEF [DELETED
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for-[Petiti ten]
Name-and-address-ofappellatecourt]

RULES OF APPELLATE PROCEDURE (RAP) FORMS
FORM 12. ORDER OF INDIGENCY

[Rule 15.2]
SUPERIOR COURT OF WASHINGTON
FOR [ ] COUNTY
[Name of plaintiff], )
Plaintiff, ) No. [trial court]
V. )
[Name of defendant], ) ORDER OF INDIGENCY
Defendant. )

[Set forth finding of indigency and state that applicable
law grants review wholly or partially at public expense. For
example: "The court finds that the defendant lacks sufficient
funds to prosecute an appeal and applicable law grants
defendant a right to review at public expense to the extent
defined in this order.”] The court orders as follows:

1. The filing fee is waived.

1 2. [Name of indigent] is entitled to counsel for review
wholly at public expense. When review is discretionary,
counsel will be provided and the expenses detailed below
will be paid if review is accepted or as applicable law per-
mits.

2 3. The appellate court shall appoint counsel for review
pursuant to RAP 15.2 [If applicable: "Trial counsel must
assist appointed counsel for review in preparing the
record."]

3 4. [Name of indigent] is entitled to the following at
public expense:

(a) Those portions of the verbatim report of proceedings
reasonably necessary for review as follows:

[Designate parts of report.]

(b) A copy of the following clerk's papers:

[Designate papers by name and trial court clerk's sub-
number.]

(c) Preparation of original documents to be reproduced
by the clerk as provided in rule 14.3(b).

(d) Reproduction of briefs and other papers on review
whieh that are reproduced by the clerk of the appellate court.

(e) The cost of transmitting the following cumbersome
exhibits:

[Designate cumbersome exhibits needed for review. See
rule 9.8(b).]

(f) Other items:

[Designate items.]

[Date]

Signature
[Name of Judge]
Judge of the Superior Court
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Presented by:

[Name of party and attorney
for party presenting order;
Washington State Bar Association
membership number]

RULES OF APPELLATE PROCEDURE (RAP)
FORM 14. INVOICE OF COURT REPORTER—INDIGENT CASE

DELETED]

nat-and-one-copynamely;$——perpage:
tbatet
Signatare
PName-of Supertor-Conrt-Clerkd
Clerkofthe-Superior Coeurt-of
Washingtonforf——{-County
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RULES OF APPELLATE PROCEDURE (RAP)
FORM 17. PERSONAL RESTRAINT PETITION FOR PERSON
CONFINED BY STATE OR LOCAL GOVERNMENT

[Rule 16.7]

No. [appellate court]
[Put name of appellate court that you want to hear your
case.]
OF THE STATE OF WASHINGTON
[Put your name here.], )
) PERSONAL RESTRAINT PETI-
Petitioner. ) TION

If there is not enough room on this form, use the back of
these pages or use other paper. Fill out all of this form and
other papers you are attaching before you sign this form in
front of a notary.

A. STATUS OF PETITIONER

I, _ (full name and address)
apply for relief from confinement. Tam __ amnot __ now
in custody serving a sentence upon conviction of a crime. (If
not serving a sentence upon conviction of a crime) I am now
in custody because of the following type of court order:

(identify type of order)

1. - 2. [Unchanged.]

3. I was sentenced after trial ___, after plea of guilty
on __ (date of sentence) 49— The judge who imposed
sentence was ___(name of trial court judge)

4. - 8. [Unchanged.]
B. - D. [Unchanged.]

E. OATH OF PETITIONER

THE STATE OF WASHINGTON )
) ss.
County of )

After being first duly sworn, on oath, I depose and say:
That I am the petitioner, that I have read the petition, know its
contents, and I believe the petition is true.

[sign here]

SUBSCRIBED AND SWORN to before me this day
of , 99—

date

Notary Public in and for the State
of Washington, residing at

If a notary is not available, explain why none is available
and indicate who can be contacted to help you find a notary:

Miscellaneous
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Then sign below:
I declare that I have examined this petition and to the

best of my knowledge and belief it is true and correct.
daxvr of

Gay Ot 5

[date].

DATED—this

19—

[sign here]

RULES OF APPELLATE PROCEDURE (RAP)
[NEW] FORM 24. NOTICE OF CASH SUPERSEDEAS

[Rule 8.1(d)]
SUPERIOR COURT OF WASHINGTON
FOR | ] COUNTY

[Name of plaintiff], ) No. [trial court]

Plaintiff, )

\ ) Notice of Cash Supersedeas
[Name of defendant], )

Defendant. )

Submitted with this notice is a [cashier's] check totaling
$ made payable to the County Superior
Court Clerk. The clerk is directed to hold the funds as a bond
to supersede the judgment previously entered in this case
against plus interest likely to
accrue during the pendency of the appeal and any costs that
may be awarded to on appeal.

[Pursuant to RCW 36.48.090, the clerk is directed to
invest the funds in an interest bearing trust account to accrue
to the benefit of , subject to the clerk's
investment service fee, all as provided in RCW 36.48.090.]
The funds shall be held pending return of the mandate in
Court of Appeals Cause No. and thereafter until
disbursed pursuant to further order of court or by agreement
of the parties.

DATED [date].

Signature

Attorney for [Plaintiff or Defendant|

RULES FOR APPEAL OF DECISIONS OF COURTS OF LIMITED
JURISDCTION (RALJ)
RULE 4.1 AUTHORITY OF COURTS PENDING APPEAL

(a) Superior Court. After a notice of appeal has been
filed, the superior court has authority to perform all acts nec-
essary to secure the fair and orderly review of the case.

(b) Court of Limited Jurisdiction. After a notice of
appeal has been filed, and while the case is on appeal, the
court of limited jurisdiction has authority to act in a case only
to the extent provided in these rules, unless the superior court
limits or expands that authority in a particular case.

(c) Questions Relating to Indigency. The court of lim-
ited jurisdiction has authority to decide questions relating to
indigency.

(d) Attorney Fees and Costs. When a party is entitled
to an award of attorney fees or costs, the court of limited
jurisdiction has authority to determine such an award for a

Miscellaneous
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party's efforts in the court of limited jurisdiction. A party
may obtain review of a court of limited jurisdiction's decision
on attorney fees or costs in the same review proceeding as

that challenging the judgment without filing a separate notice
of appeal.

GENERAL RULES (GR)
[NEW] RULE 3.1. Service and Filing by an Inmate Confined in an Insti-
tution

(a) If an inmate confined in an institution files a docu-
ment in any proceeding, the document is timely filed if
deposited in the institution's internal mail system within the
time permitted for filing.

(b) Whenever service of a document on a party is permit-
ted to be made by mail, the document is deemed "mailed" at
the time of deposit in the institution's internal mail system
addressed to the parties on whom the document is being
served.

(¢) If an institution has a system designed for legal mail,
the inmate must use that system to receive the benefit of this
rule. Timely filing or mailing may be shown by a declaration
or notarized affidavit in form substantially as follows:

DECLARATION
I, [name of inmate], declare that, on [date], I deposited
the foregoing [name of document], or a copy thereof, in
the internal mail system of [name of institution] and
made arrangements for postage, addressed to:
[name and address of court or other place of filing];
[name and address of parties or attorneys to be
served].
I declare under penalty of perjury under the laws of the
State of Washington that the foregoing is true and cor-
rect.
DATED at [city, state] on [date].

[signature]

(d) Whenever a party has the right or is required to do
some act or take some proceedings within a prescribed period
after filing or service of a document, and if an inmate files or
serves the document under this rule, that period shall begin to
run on the date the document is received by the party.

SUPERIOR COURT CIVIL RULES (CR)
RULE 43. TAKING OF TESTIMONY

(a) - (e) [Unchanged.]

(f) Adverse Party as Witness.

(1) Party or Managing Agent as Adverse Witness. A
party, or anyone who at the time of the notice is an officer,
director, or other managing agent (herein collectively
referred to as "managing agent") of a public or private corpo-
ration, partnership or association swhiek that is a party to an
action or proceeding may be examined at the instance of any
adverse party. Attendance of such deponent or witness may
be compelled solely by notice (in lieu of a subpoena) given in
the manner prescribed in rule 30¢a} (b)(1) to opposing coun-
sel of record. Notices for the attendance of a party or of a
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managing agent at the trial shall be given not less than 10
days before trial (exclusive of the day of service, Saturdays,
Sundays, and court holidays). For good cause shown in the
manner prescribed in rule 38¢b) 26(c), the court may make
orders for the protection of the party or managing agent to be
examined.

(2) Effect of Discovery, etc. A party who has served
interrogatories to be answered by the adverse party or who
has taken the deposition of an adverse party or of the manag-
ing agent of an adverse party shall not be precluded for that
reason from examining such adverse party or managing agent

at the trial. Matters admitted by the The-testimeny-ofan
adverse party or managing agent at-the-trial-or-en-depesition
orinterrogatoriesshallnetbind-the-adversary-but in interrog-

atory answers, deposition testimony, or trial testimony are
not conclusively established and may be rebutted.

(3) Refusal to Attend and Testify,; Penalties. 1f a party or
a managing agent refuses to attend and testify before the
officer designated to take his deposition or at the trial after
notice served as prescribed in rule 30¢a)(b)(1), the complaint,
answer, or reply of the party may be stricken and judgment
taken against the party, and the contumacious party or man-
aging agent may also be proceeded against as in other cases
of contempt. This rule shall not be construed:

(A) to compel any person to answer any question where
such answer might tend to incriminate him;

(B) to prevent a party from using a subpoena to compel
the attendance of any party or managing agent to give testi-
mony by deposition or at the trial; nor

(C) to limit the applicability of any other sanctions or
penalties provided in rule 37 or otherwise for failure to attend
and give testimony.

(g) - (k) [Unchanged.]

SUPERIOR COURT CIVIL RULES (CR)
RULE 66. RECEIVERSHIP PROCEEDINGS [RESERVED. See RCW
ch. 7.60.
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RULES FOR APPEAL OF DECISIONS OF COURTS OF LIMITED
JURISDICTION (CRLJ)
RULE 43. TAKING OF TESTIMONY

(a) - (e) [Unchanged.]

(f) Adverse Party as Witness.

(1) Party or Managing Agent as Adverse Witness. A
party, or anyone who at the time of the notice is an officer,
director, or other managing agent (herein collectively
referred to as "managing agent") of a public or private corpo-
ration, partnership or association whieh that is a party to an
action or proceeding may be examined at the instance of any
adverse party. Attendance of such deponent or witness may
be compelled solely by notice (in lieu of a subpoena) given in
the manner prescribed in rate-36¢a) CR 30(b)(1) to opposing
counsel of record. Notices for the attendance of a party or of
a managing agent at the trial shall be given not less than 10
days before trial (exclusive of the day of service, Saturdays,
Sundays, and court holidays). For good cause shown in the
manner prescribed in rale-36(b) CR 26(c), the court may
make orders for the protection of the party or managing agent
to be examined.

(2) Effect of Discovery, etc. A party who has filed served
interrogatories to be answered by the adverse party or who
has taken the deposition of an adverse party or of the manag-
ing agent of an adverse party shall not be precluded for that
reason from examining such adverse party or managing agent
at the trial. Matters admitted by The-testimeny-of an adverse
party or managing agent in interrogatory answers, deposition

Miscellaneous
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testimony, or trial testimony are not conclusively established Comment102
and at.d ol i - . os shall ' ‘
bind-his-adversary-but may be rebutted. Fhe rule is-the same-as Federal Rule 162.This generat

(3) Refusal to Attend and Testify,; Penalties. 1f a party or ized statement of purpeseis-comparable to CR1-ErR1-2;
a managing agent refuses to attend and testify before the ) . . . .
officer designated to take his deposition or at the trial after grve the Juage the i ) I . )
notice served as prescribed in rele36¢a) CR 30(b)(1), the hich-avoids-an-unjust result—SeePetrarea-v-Helligan; 83
complaint, answer, or reply of the party may be stricken and -2 > j .E % o
judgment taken against the party, and the contumacious party . . : P
or managing agent may also be proceeded against as in other rules-are cat E.ft Hy-d CSTERT d-to-enable judges; YOrs;
cases of contempt. This rule shall not be construed: g E.lﬁts’ E'ﬁE jt HE“E. aenrey L . g

(1) to compel any person to answer any question where
such answer might tend to incriminate him;

(ii) to prevent a party from using a subpoena to compel
the attendance of any party or managing agent to give testi-
mony by deposition or at the trial; nor

(iii) to limit the applicability of any other sanctions or | b udeeinsituat hieitl L ]
penalties provided in rale CR 37 or otherwise for failure to I Licl e difh ated i the tiol

attend and give testimony. . e )
(g) - (k) [Unchanged.] T i lespl '] 1' | ]’ ! .255.1] E“. .é )-
SUGGESTED AMENDMENTS TO el L
RULES OF EVIDENCE (ER) " ud houl ij' ig' " hich £ Tsuptas

such-asJ—Weinstein- Bvidence-(1975)-C-Wright & K-Gra- RULE 103. RULINGS ON EVIDENCE
H976)and D—leouisel-&CMueHer;, Federal Evidenee [Unchanged.]

TITLE I. GENERAL PROVISIONS
RULE 101. SCOPE

[Unchanged.]

RULE 102. PURPOSE AND CONSTRUCTION

[Unchanged.]
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RULE 104. PRELIMINARY QUESTIONS hearing—See-Walderv—United-States; 347 U562, 74-S-Ct

[Unchanged.] LS. 37788 S.Ct 967 19 L Ed2d 1247 (1968} Hars

. The-eivil-and o | ralos £ roreourt_for RULE 105. LIMITED ADMISSIBILITY
0 $
exampleautherize-many preliminary-determinationste-be [Unchanged.]
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N Y prote . g tepre] . &) . f ey J
E“i“r?l Effis El']' ].g i . be-oif i ]j ol f Ll g i
RULE 106. REMAINDER OF OR RELATED WRITINGS OR For-purposes—ofjudicial noticeno-distinetion-between
RECORDED STATEMENTS adiudicative-and losislativefacts has beef recosrized in o

[Unchanged.]

b b b
TITLE IL. JUDICIAL NOTICE tion-of the United-States); RCW28B19-070-(rulesforhigher
RULE 201. JUDICIAL NOTICE OF ADJUDICATIVE FACTS edueati SH)' RCW-34-04 959(8) (H]] es—of statea gemi BS)'
b . . bl
[Unchanged.] REW-35-03-050(certain-—eitycharters): RCW-35-06-070
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eHnstraeting Jury—Ina-eivil action-orproceedingthe RULE 302. APPLICABILITY OF STATE LAW IN CIVIL ACTIONS
court shall-instruet the jury—to-acceptas-conelusive anyfact AND PROCEEDINGS [RESERVED]
judieiatly noticed:—in-a-eriminal case; the-court shailinstruet [Unchanged.]

20He)- TITLE IV. RELEVANCY AND ITS LIMITS
The-drafters-of the- Washingtonrulesfelt-that-the-eourt RULE 401. DEFINITION OF "RELEVANT EVIDENCE"
must-be-given more-diseretion; beth-with respect to-whether [Unchanged.]

TITLE III. PRESUMPTIONS IN CIVIL ACTIONS AND PROCEED- PP
INGS RULE 402. RELEVANT EVIDENCE GENERALLY ADMISSIBLE;
RULE 301. PRESUMPTIONS IN GENERAL IN CIVIL ACTIONS IRRELEVANT EVIDENCE INADMISSIBLE
AND PROCEEDINGS [RESERVED]
Unchanged.
[Unchanged.] [ ged.]

. I . t ) RULE 403. EXCLUSION OF RELEVANT EVIDENCE ON
based ﬁfﬁﬁﬂﬂlj ofr-the fact that the federal-eourtshave not yet GROUNDS OF PREJUDICE, CONFUSION, OR WASTE OF TIME

wotld—t-effeet; be-adoptingarule-witheut-knowing s [Unchanged.]
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5 : b )
RULE 404. CHARACTER EVIDENCE NOT ADMISSIBLE TO 24—Evidenee-of Speeiﬁe Et. EE.S Of=¢ Hﬁ. duet-is-ina Elﬁ"l-'l.SS. tble-to
PROVE CONDUCT; EXCEPTIONS; OTHER CRIMES shew-the-character-of the-vietim; butitmay be-admissible for

[Unchanged.]
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I | other docisi 4 arddi L , _
. 9
Meisenholder$ 4-(Supp—1975) ]as]hiﬂg]tsﬁ lal‘ H.iefe a*el cases eeﬁl&a{} to thegwle].pame.
RULE 405. METHODS OF PROVING CHARACTER Lewi 3;' Wr2 i’ 540225 P' 2d 1’28 E19.593 1 ’ l .
b . F) . .

[Unchanged.]

weaknessesin-such-opiniontestimonycannet-be-exposed RULE 407. SUBSEQUENT REMEDIAL MEASURES
1 I] hall ) ! ) eSS ANSWErS 0N CrOSS eXamina [Unchanged.]

RULE 406. HABIT; ROUTINE PRACTICE defective-product-on-the-market—Ault-v—IntHHarvester Co-

[Unchanged.]
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RULE 408. COMPROMISE AND OFFERS TO COMPROMISE word-used-inthe-federal rile—Thisis-enly-animprovementin

[Unchanged.] > g
RULE 409. PAYMENT OF MEDICAL AND SIMILAR EXPENSES
comment408
[Unchanged.]
. .
SM]'E “55155 ]E ;.]EEE “E] ;Ei .E.;.].gi} E 09
. Fhstttesthesameas Federat Ridte 409-and-is-consts-

>6; 2 (e ) Fhe foundation-of-the-rule-in RULE 410. INADMISSIBILITY OF PLEAS, OFFERS OF PLEAS,

Washiretonastthefederalralesis-the pehieyfavering AND RELATED STATEMENTS
. i ] i  Berhi C
berg; 37 Wn:2d-308,223 P.2d-598-(1950)- [Unchanged.]
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Similarl 1 ] bablyd - 1 ) Imissi RULE 412. SEXUAL OFFENSES—VICTIM'S PAST BEHAVIOR
ofevidenee-derived-as-aresult-of-astatement which-isinad- [Unchanged.]

RULE 411. LIABILITY INSURANCE within-the-eourt'spurviewrand-thuspreserved-the-eourt's
[Unchanged.] relating to-a-vietim's past sexual-conduet:
COMMENT411
TITLE V. PRIVILEGES
Thi leis] Fed 1 Rule 411 1 . RULE 501. GENERAL RULE
teﬁt—w}t-h—pfemrs—\&%s-l&ng{eﬂ—}w a3 . [Unchanged.]

TITLE VI. WITNESSES
RULE 601. GENERAL RULE OF COMPETENCY

w+tﬁess— . [Unchanged]
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testify;-hassufficienteapaeity torelate-them-correetly-and-has RULE 602. LACK OF PERSONAL KNOWLEDGE

A tfioiont insteot o i

obligations-of an-oath,-he-should-be permitted-to-testify o [Unchanged.]

- - - STaes - 5
3¢ . 'Q.EI 976-(963) .he}d that RCW }g,gg,glgg applied e,ﬁl? RULE 603. OATH OR AFFIRMATION
to-eriminal-eases;while RCW-5:60-040-applied-enlyte—eivil
eases—Thus-the Washingtonlaw-appearsto-be thatpriereon- [Unchanged.]
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Comment-603 RULE 606. COMPETENCY OF JUROR AS WITNESS

Fhisrule-is-the same-as Federal Rule-603-and-issubstan- [Unchanged.]

RULE 604. INTERPRETERS I f ) f

Lichi ] o for  Thus.rule-606
[Unchanged.] vails-overand-supersedes; RCW-5:60-010-

RULE 607. WHO MAY IMPEACH

[Unchanged.]

RULE 605. COMPETENCY OF JUDGE AS WITNESS TFhere-isprecedent-for permittingimpeachment-of-one's
[Unchanged.] .
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RULE 608. EVIDENCE OF CHARACTER AND CONDUCT OF WIT- RULE 609. IMPEACHMENT BY EVIDENCE OF CONVICTION OF
NESS CRIME
[Unchanged.] [Unchanged.]
Comment-608 Comment-609

] .Seie“e“ &) ]I his wl]e d.*ﬁe*si from e;de*.al Rule 6;98 " ; Fhis-ruleis-sub SEa*]ma”f the-same-as Federal P‘&. Fe-609
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RULE 613. PRIOR STATEMENTS OF WITNESSES

[Unchanged.]
RULE 610. RELIGIOUS BELIEFS OR OPINIONS

[Unchanged.]

RULE 611. MODE AND ORDER OF INTERROGATION AND PRE- WitRess befei‘e €ross ex&m‘matien o ) )
SENTATION I Washington,previous—deeistonal Jaw—isnoet-entirely
learl el | | e Wit
[Unchanged.] referenee-to-the prior-oral statements;-counselmust-askfoun-

RULE 612. WRITING USED TO REFRESH MEMORY cates-that-thefederal-drafters—considered-thecommontaw
[Unchanged.]
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o Butel _Seattle 142 Wash—588. 253 P 1682 . hetudee! onsinf C the v The obieeti

id 1 P id £ ] istent ¢ o RULE 615. EXCLUSION OF WITNESSES
is-not-admissible-unless-the-witness-is-givenan-opportunityto [Unchanged.]

TITLE VII. OPINIONS AND EXPERT TESTIMONY

Hrrule-80 1(&)(2). Fhe &dﬁﬁss}bﬂﬁj ofhear say-statements-as RULE 701. OPINION TESTIMONY BY LAY WITNESSES

[Unchanged.]
RULE 614. CALLING AND INTERROGATION OF WITNESSES BY
COURT Comment-70+

[Unchanged.] Fhisrule-is-the same-asFederal Rule 704—Jtis-essen-
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RULE 702. TESTIMONY BY EXPERTS

[Unchanged.]

admissibility-of expert-testimony—See-Church-v—West, 75 RULE 704. OPINION ON ULTIMATE ISSUE
Bttt ool o o—opon s e reatothto e shoeotet [Unchanged.]
interprets-section-401-intine-with-the prior general Washing- . 204

RULE 703. BASES OF OPINION TESTIMONY BY EXPERTS f g . 1 £ 2
[Unchanged.] opinions-entltimate factsthe-courthaspermitted-epintonste

reasenablyrelied-upen-byexperts-inthe partienlar feldin RULE 705. DISCLOSURE OF FACTS OR DATA UNDERLYING
reachingconclusions—fthereis-a-serious-issue-the trialjudge EXPERT OPINION
it examine-the-expert-outside the presence-of the jury to [Unchanged.]
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RULE 706. COURT APPOINTED EXPERTS

[Unchanged.]

Miscellaneous
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TITLE VIII. HEARSAY
RULE 801. DEFINITIONS

[Unchanged.]
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Subseetion-(d)(H)(i)-is-consistent-with-previous Wash- RULE 803. HEARSAY EXCEPTIONS; AVAILABILITY OF
. ) DECLARANT IMMATERIAL
ingtomtaw-—See-State—v—Simmons,-63-Wn2d17,385 P24
389-(1963)-

[Unchanged.]

RULE 802. HEARSAY RULE

[Unchanged.] ofprivileged-communteations:
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>
RULE 804. HEARSAY EXCEPTIONS: DECLARANT UNAVAIL- the-former-testimeny-is-introduced-musthave beenpresent-at

ABLE

[Unchanged.]

of Evidencefor the United-States Courts-and '1; fagistrates 140 RULE 805. HEARSAY WITHIN HEARSAY
. 47 Weinstein_Evi "

West1075)y—Aceord,4--Weinstein Evidenee f304(2){0-H nchanged.]

H975):
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. it = | .. dentifieation—5J-
RULE 806. ATTACKING AND SUPPORTING CREDIBILITY OF . . . .
DECLARANT ~Evidenee §96Ha)0111975)—TFhere is-no-appar

[Unchanged.] trw—See SR Meisenholder—Wash-Prae—$$38-6-965-&

RULE 807. CHILD VICTIMS OR WITNESSES [RESERVED]

[Unchanged.]

TITLE IX. AUTHENTICATION, IDENTIFICATION AND ADMIS-
SION OF EXHIBITS
RULE 901. REQUIREMENT OF AUTHENTICATION OR IDENTI-
FICATION

[Unchanged.]
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RULE 902. SELF-AUTHENTICATION facie-evidence-of their-own-authentieity-and genuineness);
[Unchanged.] REW-62A3-307(signatures presumed-to-be-genuine); REW
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RULE 1002. REQUIREMENT OF ORIGINAL
[Unchanged.]

RULE 903. SUBSCRIBING WITNESS' TESTIMONY UNNECES-

SARY
[Unchanged.]
Comment903
RULE 1003. ADMISSIBILITY OF DUPLICATES
Hﬂs, f ule-is-the-same-as ¥edei‘al Rute-903 ) H ehm'iﬁates [Unchanged.]
the-tradittonal-commeontawrequirement-of Hvetestimony

RULE 904. ADMISSIBILITY OF DOCUMENTS where-the-original-is-unavailable—Cf—5-R-—Meisenholder;
[Unchanged.] tupki ofined-in rule100 i .
TITLE X. CONTENTS OF WRITINGS, RECORDINGS, AND PHO- Stott E,f aceurate “ﬁ,i o6t EH.EHS. Fhe “15. ch Hges thete
TOGRAPHS ore-in-theory than-in-practice—As-a-practical matter; photo-
RULE 1001. DEFINITIONS eopies-arereliablereproductions-and-are-widelyused-bethin
Comment100+
This ruleistl Federal Rute_106 ]
. . i - i o RULE 1004. ADMISSIBILITY OF OTHER EVIDENCE OF CON-
foundinUniform Rule 10— The rule-establishes-definitions TENTS
. . R
. od-to] ] ::::' : simal Tl ; [Unchanged.]
. 2
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1 at's-terms-are-colateral deﬁeﬁds apon the 1mpeft—aﬁee aveid—a—eh-aﬂeﬂge—te—}ts—aee&mey—uﬂder—m-}e—}OQS—Seeé—J— i 0 :

a-waste-of time-when the terms are relatively unimportant and RULE 1007. TESTIMONY OR WRITTEN ADMISSION OF PARTY
i . . o
netthesubjectofanimpertantfactualissue" Meisenholder§ [Unchanged.]

RULE 1008. FUNCTIONS OF COURT AND JURY
RULE 1005. PUBLIC RECORDS [Unchanged.]

[Unchanged.]

CXPTESSeSapr eference-for E.Eftified o€ EﬁipﬂiEEl COpIEs-over TITLE XI. MISCELLANEOUS RULES
other-forms-of Seeeﬂdﬂf.‘? evidenee: RULE 1101. APPLICABILITY OF RULES

RCW-5.44-040(certified-copies—of publierecords):- RCW [Unchanged.]

RULE 1006. SUMMARIES
Wn—2d—7—l—9438—P—2d—1—2—1—2—61—9759—. D : -

[Unchanged.]
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RULE 1102. AMENDMENTS [RESERVED]
[Unchanged.]
RULE 1103. TITLE

[Unchanged.]

Reviser's note: The typographical errors in the above material
occurred in the copy filed by the State Supreme Court and appear in the Reg-
ister pursuant to the requirements of RCW 34.08.040.

Reviser's note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the Reg-
ister pursuant to the requirements of RCW 34.08.040.

Reviser's note: The spelling errors in the above section occurred in
the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

WSR 06-17-001
OFFICE OF
INSURANCE COMMISSIONER
[Filed August 2, 2006, 1:53 p.m.]

TECHNICAL ASSISTANCE ADVISORY

T 06-02

TO: All casualty insurers.
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SUBJECT: Underinsured motorist property damage coverage
limits - RCW 48.22.030.

DATE: August 2, 2006.

During the 2006 legislative session the Washington state
legislature passed HB 2406 (chapter 25, Laws of 2006). This
act amends RCW 48.22.030(4) concerning underinsured
motorist property damage coverage (UIMPD).

Beginning June 7, 2006, a signed request from the
named insured or the named insured's spouse is not needed
when the named insured selects UIMPD limits that are lower
than third party property damage liability limits.

Insurers must still get a signed rejection of underinsured
motorist (UIM) and UIMPD coverages from the named
insured or the named insured's spouse. This rejection must be
in writing and must be part of the insurer's records.

Insurers must still get a signed request for UIM limits
that are lower than the third party liability limit from the
named insured or the named insured's spouse. This request
must be in writing and must be part of the insurer's records.

Other provisions of RCW 48.22.030 are not affected by
HB 2406.

If you have additional questions please contact Leslie
Krier, Chief Market Conduct Examiner at leslick@oic.wa.
gov.

WSR 06-17-002
OFFICE OF
INSURANCE COMMISSIONER
[Filed August 2, 2006, 1:56 p.m.]

TECHNICAL ASSISTANCE ADVISORY

T 06-03

TO: All health carriers.

SUBJECT: Compliance with RCW 48.43.055 and WAC 284-
43-322 regarding alternative dispute resolution
provisions in provider contracts.

DATE: August 2, 2006.

The office of insurance commissioner (OIC) is issuing
this technical assistance advisory ("TAA") to assist carriers
in complying with RCW 48.43.055 and WAC 284-43-322 in
light of the Washington Supreme Court's recent decision in
Kruger Clinic Orthopaedics v. Regence Blueshield, (Docket
No. 76719-0, filed 7/13/06) regarding alternative dispute res-
olution ("ADR") provisions in provider contracts. The
supreme court confirmed that RCW 48.43.055 and WAC
284-43-322 prohibit carriers from requiring health care pro-
viders to enter into binding ADR, such as binding arbitration.
Binding arbitration clauses or other forms of binding ADR
clauses in provider contracts are not enforceable. While car-
riers may require providers to engage in some form of ADR
prior to seeking a judicial remedy, carriers may not prohibit
providers from seeking a judicial remedy such as a civil law-
suit.

The OIC is aware that there are provider contracts sub-
ject to OIC regulation that do not comply with RCW 48.43.-
055 and WAC 284-43-322. The OIC reviewed provider con-
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tracts on file and found that the ADR provisions that violate
the law are worded in a variety of ways. Some clauses
expressly require binding arbitration. Other clauses allow the
carrier to file an arbitrator's award as a judgment in court,
which has the effect of making the arbitration binding. Then
again, other clauses imply that the arbitration is binding by
referring to "nonbinding mediation" but remaining silent as
to whether the arbitration option is binding.

Consequently, carriers must review all dispute resolution
processes and procedures for review and adjudication of
health care provider complaints to determine whether they
could be interpreted as requiring binding ADR or prohibiting
a judicial remedy. If they could be interpreted as such, they
are not in compliance with the law and must be corrected and
refiled in their entirety with the OIC. In order to make sure
that the procedures are clear on this point, carriers may con-
sider including an express statement, such as: "Alternative
dispute resolution, such as mediation and arbitration, is not
binding and is not required to the exclusion of judicial reme-
dies."

In order for the OIC to determine compliance with RCW
48.43.055 and WAC 284-43-322, carriers must incorporate
their entire dispute resolution process into the provider con-
tract.

Carriers are required to refile provider contracts for any
material changes. Per WAC 284-43-330, all changes to con-
tracts must be indicated through strike outs for deletions and
underlines (highlighted language is acceptable) for new
material. A "clean" template must also be provided, as well
as the copy of the amendment that will be sent to providers.

It is requested that carriers file new templates as soon as
possible but no later than one hundred twenty days after the
date of this TAA.

If you have questions concerning this technical assis-
tance advisory you may contact Donna Dorris, Health and
Disability Manager, at (360) 725-7119 or donnad@oic.wa.
gov.

WSR 06-17-004
NOTICE OF PUBLIC MEETINGS
LIFE SCIENCES
DISCOVERY FUND AUTHORITY
[Memorandum—August 1, 2006]

NOTICE OF PUBLIC MEETINGS

Below, in bold, are revisions to the 2006 board meeting
dates and the new 2007 board meeting dates for the life sci-
ences discovery fund authority (agency #3560).

2006 Board Meeting Dates
Monday, September 25 9:00 a.m. - Seattle World Trade
12:30 p.m. Center
2200 Alaskan Way
West Building
4th Floor
Tuesday, November 14 10:00 a.m. - PNNL, Richland, Wash-
3:00 p.m. ington

Miscellaneous
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2007 Board Meeting Dates

Wednesday, January 3 10:00 a.m. - WSU West, Seattle
3:00 p.m.

Tuesday, March 20 10:00 a.m. - WSU West, Seattle
3:00 p.m.

Tuesday, May 8 10:00 a.m. - WSU West, Seattle
3:00 p.m.

Tuesday, July 17 10:00 a.m. - WSU West, Seattle
3:00 p.m.

Tuesday, September 18 10:00 a.m. - WSU West, Seattle
3:00 p.m.

Tuesday, November 13 10:00 a.m. - WSU West, Seattle
3:00 p.m.

WSR 06-17-006
INTERPRETIVE STATEMENT
DEPARTMENT OF REVENUE
[Filed August 3, 2006, 3:56 p.m.]

ISSUANCE OF INTERPRETIVE STATEMENT

The department of revenue has issued Excise Tax Advi-
sory 2032.04.194 Cost Apportionment—Treatment of Costs
Incurred for Multiple Purposes (ETA 2032).

WAC 458-20-194 Doing business inside and outside the
state (Rule 194), specifies how multi-state businesses provid-
ing services subject to the "service and other activities" and
certain other B&O tax classifications apportion their income.
Businesses that apportion under RCW 82.04.460(1) must use
separate accounting, if it is accurate. If separate accounting
is not accurate, cost apportionment must be used.

As a general rule, costs of producing income not appor-
tioned under RCW 82.04.460(1) are not relevant to the cost
apportionment calculation provided in Rule 194. Rule 194
explains that shared costs (those supporting both apportion-
able and nonapportionable activities) must, however, be
included in the cost apportionment formula without segregat-
ing the service portion of the costs. Rule 194 does provide
for the limited use of alternative methods of allocating costs.
The department has been asked whether it would consider an
alternative apportionment method under Rule 194 (4)(i) if it
can be demonstrated that including shared costs results in a
cost apportionment calculation that does not fairly reflect the
taxpayer's business activity in Washington. This ETA identi-
fies a scenario where an alternative method of cost apportion-
ment may be appropriate.

A copy of this document is available via the internet at
http://www.dor.wa.gov/content/laws/eta/eta.aspx or a
request for copies may be directed to Roseanna Hodson,
Interpretations and Technical Advice Unit, P.O. Box 47453,
Olympia, WA 98504-7453, phone (360) 570-6119, fax (360)
586-5543.

Alan R. Lynn

Rules Coordinator

Miscellaneous
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WSR 06-17-008
NOTICE OF PUBLIC MEETINGS
EVERETT COMMUNITY COLLEGE
[Memorandum—August 4, 2006]

NOTIFICATION OF MEETING CANCELLATION

The board of trustees of Everett Community College has
cancelled their regularly scheduled meeting of August 9,
2006. Please call (425) 388-9572 for information.

Board of Trustees
Board Meeting Schedule
2006-2007

August 9, 2006
September 13, 2006
October 11, 2006
November 8, 2006
December 13, 2006
January 10, 2007
February 14, 2007
March 14, 2007
April 11, 2007
May 9, 2007

June 13, 2007

WSR 06-17-009
NOTICE OF PUBLIC MEETINGS
COUNTY ROAD
ADMINISTRATION BOARD
[Memorandum—August 3, 2006]
MEETING NOTICE:  October 26, 2006
County Road Administration Board
2404 Chandler Court S.W.
Suite 240
Olympia, WA 98504
1:00 p.m. to 5:00 p.m.
October 27, 2006
County Road Administration Board
2404 Chandler Court S.W.
Suite 240
Olympia, WA 98504
8:30 a.m. - noon

MEETING NOTICE:

Individuals requiring reasonable accommodation may
request written materials in alternative formats, sign lan-
guage interpreters, physical accessibility accommodations, or
other reasonable accommodation, by contacting Karen
Pendleton at (360) 753-5989, hearing and speech impaired
persons can call 1-800-833-6384.
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WSR 06-17-016
INTERPRETIVE OR POLICY STATEMENT
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
[Filed August 4, 2006, 4:21 p.m.]

DESCRIPTION OF INTERPRETIVE OR POLICY STATEMENT

Document Title: Division of Child Support Administra-
tive Policy 1.17.

Subject: Internet use.

Effective Date: July 19, 2006.

Document Description: This notice is a Sunset Review
of Administrative Policy 1.17. The policy explains to the
division of child support (DCS) staff the expectations for use
of the internet and intranet.

To receive a copy of the interpretive or policy statement,
contact Jeff Kildahl, Division of Child Support, P.O. Box
11520, Tacoma, WA 98411-5520, phone (360) 664-5278,
TDD (360) 753-9122, fax (360) 586-3274, e-mail jkildahl@
dshs.wa.gov.

August 3, 2006

Jeff Kildahl

WSR 06-17-018
NOTICE OF PUBLIC MEETINGS
BELLINGHAM TECHNICAL COLLEGE
[Memorandum—August 7, 2006]

The regularly scheduled meeting of the board of trustees
of Bellingham Technical College will be held on Thursday,
August 17, 2006, 9:00 - 11:00 a.m., in the College Services
Board Room on the Bellingham Technical College campus.
Call 752-8334 for information.

WSR 06-17-019
NOTICE OF PUBLIC MEETINGS
OFFICE OF THE
INTERAGENCY COMMITTEE

(Governor's Forum on Monitoring)
[Memorandum—August 4, 2006]

The next public meeting of the governor's forum on
monitoring (Executive Order #04-03) will be Monday, Sep-
tember 11, 2006, from 1:30 to 3:30 p.m. at the King Street
Center Rainier Room, 201 South Jackson Street, in Seattle.

For further information, please contact Patty Dickason,
interagency committee for outdoor recreation (IAC), (360)
902-3085.

The TAC schedules all public meetings at barrier free
sites. Persons who need special assistance, such as large type
materials, may contact Patty Dickason at the number listed
above or by e-mail at pattyd@iac.wa.gov.
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WSR 06-17-020
NOTICE OF PUBLIC MEETINGS
BATES TECHNICAL COLLEGE
[Memorandum—August 4, 2006]

Annual Meeting Schedule—Board of Trustees

Pursuant to RCW 42.30.075, following is Bates Techni-
cal College board of trustees' regularly scheduled meetings
for the year 2006-2007.

The board of trustees of Bates Technical College regu-
larly meets on the third Wednesday of each month except
August. All meetings begin at 3 p.m.

Date (2006-07) Location

September 20, 2006 Bates Technical College
1101 South Yakima Avenue
Tacoma, WA 98405-4895

(Clyde Hupp Board Room)

October 18, 2006 Bates Technical College
1101 South Yakima Avenue
Tacoma, WA 98405-4895

(Clyde Hupp Board Room)

November 15, 2006 Bates Technical College
1101 South Yakima Avenue
Tacoma, WA 98405-4895

(Clyde Hupp Board Room)

December 20, 2006 Bates Technical College
2320 South 19th Street
Tacoma, WA 98405-2946

(Mohler Campus)

January 17, 2007 Bates Technical College
1101 South Yakima Avenue
Tacoma, WA 98405-4895

(Clyde Hupp Board Room)

February 21, 2007 Bates Technical College
1101 South Yakima Avenue
Tacoma, WA 98405-4895

(Clyde Hupp Board Room)

March 21, 2007 Bates Technical College
1101 South Yakima Avenue
Tacoma, WA 98405-4895

(Clyde Hupp Board Room)

April 18, 2007 Bates Technical College
2201 South 78th
Tacoma, WA 98409

(South Campus)

May 16, 2007 Bates Technical College
1101 South Yakima Avenue
Tacoma, WA 98405-4895

(Clyde Hupp Board Room)

June 20, 2007 Bates Technical College
1101 South Yakima Avenue

Tacoma, WA 98405-4895

(Clyde Hupp Board Room)

Miscellaneous
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Date (2006-07) Location

July 18, 2007 Bates Technical College
1101 South Yakima Avenue

Tacoma, WA 98405-4895

(Clyde Hupp Board Room)

WSR 06-17-040
NOTICE OF PUBLIC MEETINGS
PARKS AND RECREATION
COMMISSION
[Memorandum—August 8, 2006]

Update and Revision of the 2006 Schedule of Regular Meet-
ings

As required by RCW 42.30.075, Open Public Meetings
Act, the following schedule is submitted for publishing in the
Washington state register. The Washington state parks and
recreation commission is providing updated information
related to the remaining regularly scheduled meeting in 2006.

Date: August 24

Time: 9:00 a.m.

Place: Best Western Lakeside Lodge
2312 West Woodin Avenue
Chelan, WA 98816
(509) 682-4396

Date: October 19
Time: 9:00 a.m.

Place: Best Western/Friday Harbor Suites
680 Spring Street
Friday Harbor, WA 98250
(360) 378-3031
fax (360) 378-4228

Date: November 30
Time: 9:00 a.m.

Place: Rock Creek Recreation Center
715 Rock Creek Drive
Stevenson, WA 98648
(509) 427-3980
fax (509) 427-3975

The public meeting dates listed above fall on Thursdays.
The commission will conduct a work session related to park
issues including park lands, services and revenue on Wednes-
day, prior to each meeting in the same location from 1 p.m.
through 5 p.m. There is no public testimony taken during the
work session. A tour of nearby state parks or other recre-
ational facilities may be held on the day following the meet-
ing.

The public is welcome to attend all state parks and recre-
ation commission meetings. Meeting sites will be barrier free
to the greatest extent feasible. The commission will provide

Miscellaneous
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Braille or taped agenda items for the visually impaired and
interpreters for those with hearing impairments if a request is
received at the appropriate address shown above at least ten
working days in advance of the scheduled meeting date.

WSR 06-17-049
NOTICE OF PUBLIC MEETINGS
DEPARTMENT OF
NATURAL RESOURCES
(Natural Heritage Advisory Council)
[Memorandum—August 9, 2006]

CHANGE NOTICE OF MEETING

The natural heritage advisory council will meet in Octo-
ber as follows:

October 18, 2006 9:30 a.m. - 2:30 p.m.
Holiday Inn Spokane Airport
1616 South Windsor Drive

Spokane, WA

Regular council business generally includes consider-
ation of proposals for new natural areas, additions to existing
natural areas, and management activities within existing nat-
ural areas.

For further information contact the Department of Natu-
ral Resources, Natural Heritage Program, 1111 Washington
Street S.E., Olympia, WA 98504-7014, (360) 902-1661.

WSR 06-17-055
OFFICE OF
INSURANCE COMMISSIONER
[Filed August 10, 2006, 9:43 a.m.]

TECHNICAL ASSISTANCE ADVISORY

T 06-04
TO: All Washington licensed property and casualty
brokers.
SUBJECT:  Property and casualty broker compensation dis-
closure.
DATE: August 10, 2006.

A previous advisory issued on October 21, 2004, dealt
with the duties and responsibilities of Washington-licensed
property and casualty brokers concerning disclosure of com-
pensation to customers. This office conducted an investiga-
tion of broker business practices since issuance of the advi-
sory and it is apparent that additional guidance is necessary to
assist brokers in understanding the regulatory requirements
relating to disclosure of compensation.

RCW 48.17.270 limits the compensation that may be
accepted by an insurance agent licensed as a broker in prop-
erty and casualty insurance transactions, other than surplus
line business, to (1) commissions paid by the insurer, (2) fees
paid by the insured, or (3) a combination of both. In connec-
tion with placing surplus line business, a surplus line broker
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may compensate an agent or broker. In addition, the full
amount of the compensation received by an agent as a result
of a property or casualty insurance transaction must be dis-
closed to the customer where the agent:

« Is also licensed as a broker; and

* Receives a fee; and

* Deals directly with the customer.

The disclosure must be in writing and signed by both the
agent-broker and the customer and must be retained for not
less than five years.

Disclosure must be provided to the customer before a
final product decision is made. Disclosure after the purchase
defeats the purpose of the requirements: To inform the cus-
tomer of potential incentives to the agent-broker in recom-
mending that the customer's business be placed with a partic-
ular carrier or include a particular coverage or coverages.

The term "full amount of the compensation" used by the
legislature in RCW 48.17.270 includes contingent compensa-
tion arrangements, sometimes called "contingent commis-
sions." Determining what to disclose may present a chal-
lenge where the amount of a contingent commission is not
known at the time disclosure is required. Simply stated, the
disclosure should make the customer aware of the factors and
methodology used that affect the agent-broker's compensa-
tion. While it is not necessary to provide esoteric mathemat-
ical formulas, the appropriate disclosure is still required. If
an agent-broker is unable to provide the amount of compen-
sation on a particular placement, the agent-broker may be
able to satisfy the requirement by describing the terms of the
arrangement or by providing specific information about com-
pensation from the past year and any anticipated changes or
range of possible outcomes for the current period. For each
company used in any proposal with which the agent-broker
has an arrangement, the disclosure should include a descrip-
tion of the particular arrangement.

Compensation that may be affected by the transaction in
question must be disclosed. That is, if a particular transaction
may contribute in some way to triggering an award under a
contingent compensation arrangement, disclosure is required.
Compensation that has no relationship to the transaction is
not required to be disclosed.

The requirements for disclosure of contingent commis-
sions may be met by use of language substantially similar to
the following illustration where "X" represents a variable
number:

We have an agreement with [insurance company] that
we are proposing for your insurance that may pay us future
additional compensation. This type of compensation is in
addition to any fees and/or commissions that we have agreed
to accept for servicing your insurance needs. This compensa-
tion, generally known as profit-sharing, is based on formulas
that consider the volume of business placed with the com-
pany, the profitability of that business, how much of the busi-
ness is retained for the company's account each year, and
other factors. The agreement considers total eligible cover-
age from all clients placed during a calendar year and any
profit-sharing payment is usually received [specify time
period such as "in the second calendar quarter of the follow-
ing year']. Because of variables in this program, we have no
effective way at this time to determine the amount of any
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additional compensation that might be attributable to the cov-
erage we are proposing for your insurance. Over the past sev-
eral years, profit-sharing compensation received from [insur-
ance company] has ranged from X% to X% of total premiums
placed with [insurance company]. We will gladly furnish
you any further specific information that you might require to
assist you in making an informed decision about [insurance
company] that we are proposing to provide your coverage.

Some examples of disclosures that without more do not
satisfy the requirements for disclosure of contingent arrange-
ments follow:

*  We may also receive annual contingent compensa-
tion from one or more of the insurance companies
we have used in this proposal. This is standard with
most companies and requires us to have a good
overall loss ratio with the company and meet certain
other criteria.

*  Wereceive acommission of % from the insurance
company. A year-end bonus may also be received
from the insurance company if an acceptable loss
ratio for all clients and certain other guidelines are
met.

* In addition, there is a possibility that your account
may contribute to contingent commissions received
by us at a later date. Contingent commissions are
based on contractual incentives we have with some
insurance carriers and vary from company to com-
pany.

The standard to which agents that are also licensed as
brokers should adhere is stated in T 04-05 and merits restate-
ment here: "[A]ll compensation arrangements [should be dis-
closed] in a sufficiently complete and understandable form so
the insured is able to understand and consider possible incen-
tives to their broker in placing the business and the costs of
coverage." To this should be added: "When in doubt, dis-
close."

If you have questions regarding this technical assistance
advisory you may contact Mike Huske at (360) 725-7261 or
MikeH@oic.wa.gov.

Reviser's note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the Reg-
ister pursuant to the requirements of RCW 34.08.040.

WSR 06-17-059
NOTICE OF PUBLIC MEETINGS
DEPARTMENT OF AGRICULTURE
(Beef Commission)
[Memorandum—August 7, 2006]

Washington State Beef Commission Board Meeting Date
Changes

The August board meeting of the Washington state beef
commission was cancelled. The next board meeting is to be
held Monday, September 25, and scheduled to be held in
Pasco, Washington.

Should you have questions, please contact Rosalee
Mohney at (206) 444-2902.

Miscellaneous
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NOTICE OF PUBLIC MEETINGS
DEPARTMENT OF
SERVICES FOR THE BLIND
[Memorandum—August 7, 2006]

Community Meeting
Friday, September 8, 2006
4:30 - 6:30 p.m.

Location:
Emerson Manor - Community Room
703 Simpson Avenue
Hoquiam, WA 98550

We Want To Hear From You!

Community meetings give us a chance to inform you
about the latest changes at the department of services for the
blind (DSB), and to discuss issues and challenges. We want
to know about your experience with our services. What is
working well in your community? What could we do better?
What needs are not being met? We will use your comments
to develop our state and strategic plans for the coming year.

Whether you are a past, present, or potential consumer of
the DSB, a family member, a community service provider, a
friend to someone who is blind, a member of a blind con-
sumer organization, or an interested citizen, we want to hear
from you. Please join us to talk to us in person at our upcom-
ing Hoquiam community meeting.

Rehabilitation Council Meeting
Saturday, September 9, 2006
9 a.m. - 4 p.m.

Location:

The Guesthouse
701 East Heron Street
Aberdeen, WA 98520

(360) 537-7460

The state rehabilitation council (SRC) meets on a quar-
terly basis. The purpose of the council is to develop, analyze,
make recommendations, and agree to state goals, the state
plan, state policies, and state activities to insure that persons
who are blind in Washington state receive the most effective
and efficient services possible. Public comment is sched-
uled from 10:45-11:15 a.m.

The DSB is committed to providing a barrier free envi-
ronment for everyone who attends the event. If you need a
reasonable accommodation to attend the event, please make
those requests at least two weeks in advance. We do not pro-
vide transportation to or from the event(s).

For more information on either event or to obtain an
agenda for the SRC meeting visit DSB's web site at www.
dsb.wa.gov and click on "Visit the State Rehabilitation Coun-
cil" or "2006 Events Calendar" link. Or, you may contact
Marla Oughton at (206) 721-6430, toll-free at 1-800-552-
7103 or by e-mail maroughton@dsb.wa.gov.
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WSR 06-17-063
NOTICE OF PUBLIC MEETINGS
ECONOMIC DEVELOPMENT
FINANCE AUTHORITY
[Memorandum—August 9, 2006]

The Washington economic development finance author-
ity (WEDFA) is an independent agency (#106) within the
executive branch of the state government. The authority has
four regular board meetings each year, one per quarter. The
authority's meetings are open to the public, and access for
persons with disabilities is provided at all meetings of the
authority. We would like to have the board meeting schedule
for our September 2006, board meeting, published in the next
issue of the state register.

The meeting schedule for September 2006 is: Septem-
ber 26, 2006, 10:00 a.m. at the Shilo Inn, 101 Ocean Shores
Boulevard N.W., Ocean Shores, WA.

Please call Jonathan A. Hayes at (206) 587-5634 if you
have any questions.

WSR 06-17-064
NOTICE OF PUBLIC MEETINGS
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Division of Alcohol and Substance Abuse)
[Memorandum—August 10, 2006]

The public is invited to review the federal fiscal year
2007 (FFY 2007) Washington state application for federal
substance abuse prevention and treatment (SAPT) block
grant funding. The application is submitted annually to the
federal Centers for Substance Abuse Treatment and Sub-
stance Abuse Prevention. The 2007 application will result in
approximately $35 million in federal funds being awarded to
the state of Washington for substance abuse prevention and
treatment.

A public hearing to review the application and consider
questions or comments will be held September 8, 2006, at
10:00 a.m. The location of the public hearing is Grays
Harbor County Social Services Department, 2109 Sum-
ner Avenue, Aberdeen, WA. The hearing is sponsored by
The Citizens Advisory Council on Alcoholism and Drug
Addiction, a statutorily empowered body charged with the
role of advising the department of social and health services
on matters relating to the state substance abuse program.

The application is being prepared by the department of
social and health services, division of alcohol and substance
abuse. A summary of the SAPT block grant requirements
and the plan for award allocation is available to anyone inter-
ested upon request.

If you have questions, or wish to request a copy of the
review material, please contact Kathie Roberts, Federal
Block Grant Administrator, Department of Social and Health
Services, Division of Alcohol and Substance Abuse, P.O.
Box 45330, Olympia, WA 98504-5330, (360) 725-3808, fax
(360) 438-8078, roberkj@dshs.wa.gov.
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WSR 06-17-077
NOTICE OF PUBLIC MEETINGS
GUARANTEED EDUCATION
TUITION PROGRAM
[Memorandum—August 10, 2006]

In accordance with RCW 28B.95.020 and WAC 14-276-
030, the advanced college tuition program, known as guaran-
teed education tuition program has adopted the following
regular committee meeting schedule:

Date Time Place
Wednesday, Novem- 2:00 - 4:00 p.m. Olympia, State Invest-
ber 8, 2006 ment Board (Board

Room)
Wednesday, February | 2:00 - 4:00 p.m. Olympia, State Invest-
7,2007 ment Board (Board
Room)
Wednesday, April 18, | 2:00 - 4:00 p.m. Olympia, State Invest-
2007 ment Board (Board
Room)
Tuesday, August 7, 2:00 - 4:00 p.m. Olympia, State Invest-
2007 ment Board (Board
Room)

If anyone wishes to request disability accommodations,
notice should be given to the guaranteed education tuition
program at least ten days in advance of the meeting in ques-
tion. Notice may be given by any of the following methods:
(360) 753-7860 (voice), (360) 753-7809 (TDD), or (360)
704-6260 (fax).

WSR 06-17-082
NOTICE OF PUBLIC MEETINGS
COMMUNITY ECONOMIC
REVITALIZATION BOARD

[Memorandum—August 11, 2006]

The community economic revitalization board (CERB)
will be having a special meeting August 15, 2006. The meet-
ing location for the August meeting is the SeaTac Interna-
tional Airport, 17801 Pacific Highway South, Seattle, WA
98158. The CERB meeting will be held in the large audito-
rium. The meeting will begin at 9:00 a.m.

Please call (360) 725-4058 if you have any questions or
require further clarification.

WSR 06-17-089
NOTICE OF PUBLIC MEETINGS
DEPARTMENT OF
GENERAL ADMINISTRATION

(State Capitol Committee)
[Memorandum—August 15, 2006]

SPECIAL MEETING
WHEN: August 17, 2006
TIME: 10:00 a.m. to 12:00 p.m.
LOCATION:  General Administration Building, Room 207
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WSR 06-17-090
NOTICE OF PUBLIC MEETINGS
EASTERN WASHINGTON UNIVERSITY
[Memorandum—August 9, 2006]

The board of trustees of Eastern Washington University
will hold their annual retreat from 8:00 a.m. to 5:00 p.m. on
August 15 and 16, 2006, at Mukogawa Fort Wright Institute,
4000 Randolph Road, Building 11, Regents Room, Spokane,
WA.

The board will convene into executive session in accor-
dance with RCW 42.30.110 on August 16 from 12:00 - 1:30
p-m. and on August 16 from 4:30 - 5:45 p.m.

The board of trustees will hold their regular open meet-
ing on Thursday, August 17, at 9:00 a.m. in Tawanka 215 at
Eastern Washington University, Cheney, Washington.

WSR 06-17-091
NOTICE OF PUBLIC MEETINGS
SOUTH PUGET SOUND
COMMUNITY COLLEGE
[Memorandum—August 11, 2006]

To ensure a quorum, the South Puget Sound Community
College board of trustees has changed the date of their regular
meeting in September. The meeting on Thursday, September
7,2006, has been changed to Wednesday, September 6, 2006,
10:30 a.m. in Building 25-Boardroom on the campus of
South Puget Sound Community College.

If you have any questions, please contact Diana Toledo
at 596-5206.

WSR 06-17-092
NOTICE OF PUBLIC MEETINGS
EASTERN WASHINGTON UNIVERSITY
[Memorandum—August 15, 2006]

BOARD OF TRUSTEES
August 17,2006 (Thursday)
Open Public Session - 9:00 a.m. (TAW 215 B&C)
Executive Session - August 16, 2006 - 12:00-1:30 p.m. and
continuing August 16 - 4:30-5:30 p.m.

Eastern Washington University strives to satisfy all
requests for special access needs for persons with disabilities.
Requests for such accommodation are welcome and may be
made by calling the president's office, (509) 359-6598.

Miscellaneous
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WSR 06-17-100
NOTICE OF PUBLIC MEETINGS
COMMISSION ON
JUDICIAL CONDUCT
[Memorandum—August 15, 2006]

NOTICE OF SPECIAL MEETING

The commission on judicial conduct will hold a special
meeting commencing at 10:00 a.m. on Thursday, November
30, 2006, at the Holiday Inn Express Hotel & Suites, 19621
International Boulevard, Sea-Tac, WA 98188. The purpose
of the meeting is to provide an education session for its mem-
bers.

WSR 06-17-101
RULES COORDINATOR
DEPARTMENT OF

NATURAL RESOURCES
[Filed August 16, 2006, 9:51 a.m.]

Pursuant to RCW 34.05.312, the department of natural
resources designates Ms. Jamey Taylor as their rules coordi-
nator. Jamey's contact information is as follows: Jamey Tay-
lor, Department of Natural Resources, Asset Management
and Protection Division, 1111 Washington Street S.E., P.O.
Box 47015, Olympia, WA 98504-7015, phone (360) 902-
1561, fax (360) 902-1789, e-mail Jamey.taylor@wadnr.gov.

Bonnie Bunning
Executive Director

Policy and Administration

WSR 06-17-105
OFFICE OF THE GOVERNOR
[Filed August 17, 2006, 9:02 a.m.]

NOTICE OF APPEAL
RCW 34.05.330(3)

Pursuant to RCW 34.05.330(3), you are hereby notified
for publication in the Washington State Register that:

On May 5, 2006, the Governor received an appeal from
Greg Devereux, Executive Director of the Washington Fed-
eration of State Employees (WFSE), relating to General
Administration's denial of a petition to it to repeal and amend
portions of the following rules:

WAC 236-51-005(3), WAC 236-51-006, WAC 236-51-
010(11), WAC 236-51-110, WAC 236-51-115, WAC
236-51-120, WAC 236-51-200 and WAC 236-51-225

On May 30, 2006, the Governor received an appeal from
Greg Devereux, Executive Director, WFSE, relating to
Department of Personnel's denial of a petition to it to repeal
the following rule:

WAC 357-43

On June 13, 2006, the Governor received three appeals
from Greg Devereux, Executive Director, WFSE, relating to
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General Administration's denial of petitions to it to repeal
and/or amend portions of the following rules:

WAC 236-51-100, WAC 236-51-215, WAC 236-51-

306, and WAC 236-51-400

On June 12, 2006, Petitioner agreed to consolidate all
five rules appeals and to extend the response deadline. On
July 28, Petitioner agreed to further extend the deadline to
August 7. The Governor denied WFSE's Petitions on August
7, 2006.

DATE: August 14, 2006

Richard E. Mitchell, General Counsel to the Governor

August 7, 2006

Greg Devereux, Executive Director
WEFESE Council 28 AFSCME

121 Jefferson Street, Suite 300
Olympia, WA 98501-2332

RE: Review of the General Administration's and Depart-
ment of Personnel's Denial of Washington Federation
of State Employees (Federation) Petitions

Dear Mr. Devereux:

I have received and reviewed the Federation's five appeals to
the General Administrations (GA) and the Department of
Personnel (DOP) concerning the competitive contracting
rules. In accordance with your letter dated June 12, 2006,
agreeing to consolidate the petitions, I am addressing all five
appeals in this response. I have kept in mind the judicial cri-
teria by which rules are reviewed and have given due defer-
ence to the rulemaking process. After careful review of the
original petitions from the Federation, the agency responses,
and your petitions to me, I am denying four appeals and
remanding one to DOP, as explained further below.

I understand from the agencies that the process for obtaining
input from stakeholders was extensive and lengthy and that
the Federation raised many of the same issues contained in
the appeals during the rulemaking process. Some of the sug-
gestions and changes the Federation recommended were
included in the development of the rules; some were not.
However, it is clear that the agencies weighed seriously all
the suggestions brought forward and that each of the interpre-
tive and substantive rules eventually promulgated and prop-
erly before me were well reasoned and consistent with state
law.

In the broader context, I am concerned that the rules that the
agencies have put forward regarding contracting out have
never been used or tested. It troubles me that years after the
landmark legislation that brought state employees collective
bargaining, we are continuing to argue over the details of the
implementation of the competitive contracting sections of
that law. It is time to move forward with the process, and, if
refinements need to be made, I am convinced that people of
good will can sit down and make the necessary modifications
so that the process works smoothly and fairly.

I believe we share a common goal of providing state services
in the most efficient and effective manner possible. The
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intent of the law was to do that through both collective bar-
gaining and the competitive contracting provisions. The
rules that the agencies developed provide a reasonable set of
guidelines that will allow us to both move forward and at the
same time to treat state employees fairly.

Sincerely,

Christine O. Gregoire
Governor

I will attempt to paraphrase the arguments generally pre-
sented because throughout the process most of the appeal let-
ters to me were non-specific.

Petition I: Displaced Employees

I have reviewed the Federation's appeal of GA's denial of its
petition. In that petition, the Federation requested the GA
repeal or amend Washington Administrative Code (WAC)
236-51-005(3), WAC 236-51-006, WAC 236-51-010(11),
WAC 236-51-110, WAC 236-51-115, WAC 236-51-120,
WAC 236-51-200 and WAC 236-51-225. After careful con-
sideration of the Federation's initial petition and GA's denial,
I am denying the appeal.

GA's actions rest on three conclusions: 1) the above-noted
rules are within GA's rulemaking authority; 2) the definition
of "displaced employee" in the rule is consistent with the law;
and 3) WAC 236-51-225 is also within GA's statutory author-
ity and does not unfairly restrict state employees' rights to bid
for work.

State law directs GA to establish procedures by rule to ensure
that competitive contracts are properly submitted and fairly
evaluated. The law further establishes the underlying author-
ity for the processes and criteria by which a state agency may
purchase services customarily and historically provided by
employees in the classified service. GA's rules must and do
address the process elements and criteria outlined by state
law and therefore are within its rulemaking authority.

The boarder context of RCW 41.06.142 makes clear that the
right to compete is necessarily limited to employees who can
be readily identified as being displaced and considered for
employment by an outside contractor. The term "potentially
displaced employees" used in the WACs is consistent with
this interpretation. As a practical matter, the repeal and
amendment of certain WACs related to the displacement of
employees would lead to considerable confusion and ineffi-
ciency in contracting and personnel processes and outcomes
that are inconsistent with the full context of the law.

Finally, the purpose of WAC 236-51-225 is to ensure a fair
bid submittal and evaluation process and therefore is within
the rulemaking authority of GA. In addition, in order to prop-
erly manage state liability, costs and resources, state agencies
must maintain control over the performance of additional ser-
vices by an Employee Business Unit (EBU—including the
authority to authorize or deny the bid or performance of those
services.

For these reasons, I am denying the Federation's petition.
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Petition 2: Creation of Separate Class of Public Employees
and DOP's Authority to Adopt Rules Regarding Employee
Business Units

I have reviewed the Federation's appeal of DOP's denial of
the petition to repeal WAC chapter 357-43. After careful
consideration of the review of the initial petition and the
agency response, | am remanding to DOP.

The original appeal to the agency rests on the argument that
DOP lacked the statutory authority to adopt the rules pertain-
ing to employee business units. The appeal to me presents an
entirely different and new argument—that the rules inappro-
priately create a separate class of public employees. In fact,
the Federation admits in its appeal to me that that DOP does
have the general authority to promulgate rules for state
employees in employee business units, but then argues that
the new rules are unnecessary since rules already exist for
employees in the classified service.

Since the Federation has presented a new argument—one not
presented in the original appeal to the agency—it is not prop-
erly before me under the Administrative Procedure Act. [ am
remanding to DOP the Federation's petition.

Petition 3: Placement of Cost Evaluation Criteria and the
Consideration of the Performance Bond

I have reviewed the Federation's appeal GA's denial of its
petition that asks GA to repeal WAC 236-51-305 regarding
cost evaluation criteria and the performance bond and add
certain provisions to the bid evaluation process in WAC 236-
51-400. After careful consideration of the Federation's initial
petition and GA's denial, I am denying the appeal.

The Federation's petition presents two arguments: 1) that
"cost evaluation criteria" currently contained in the "bid
solicitation" portion of the rule is better located in the "bid
evaluation" portion; and 2) that the rule that exempts the cost
of a performance bond from a non-employee business unit's
bid gives an unfair advantage to the non-employee business
unit in the competitive process by excluding real and actual
Costs.

The law requires that an agency in the context of competitive
contracting make a determination that a contract results in
"savings of efficiency improvements." Therefore, it is criti-
cal that the bid solicitation establish and make known how
the state will evaluate bids received, including determination
of the "savings." It follows, then, that the cost evaluation cri-
teria are appropriately located in the bid solicitation portion
of the rule as the agency contends. It is important also to
understand the "cost evaluation criteria" will be used in the
bid evaluation process as well.

The second issue revolves around the issue of the perfor-
mance bond. In order to assure that bids are submitted and
evaluated in a fair and objective manner, the state must treat
risk costs for both employee business units and non-
employee business units in an equitable fashion. Since the
state assumes risk costs for employee business units and does
not require a performance bond from these units, it is appro-
priate for the state to exclude the costs of performance bonds
for non-employee business units in order to strike a fair bal-
ance.
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For these reasons, I am denying the Federation's petition.

Petition 4: Establishment of a Competitive Market

I have reviewed the Federation's appeal of GA's denial of its
petition requesting the repeal of WAC 236-51-100, regarding
the determination of a competitive market. After careful con-
sideration of the Federation's initial petition and GA's denial,
I am denying the appeal.

The Federation's petition contends that GA has not meet the
statutory requirement of establishing a competitive market
before the agency solicits bids for contracting for services
because the method GA is using is overly simplistic and fails
to include certain factors that you believe should be included
in the determination. Those factors include the requirement
that the contractor must consider employment of state
employees displaced by the contract, the determination of
whether a potential bidder is a responsible bidder, the incor-
poration of elements of a DOT study on outsourcing and
GA's requirements for establishing a competitive market in
purchasing services.

The agency's denial is based on the fact that the determination
of competitive market is a preliminary step that occurs prior
to full development of the solicitation or contract and that
potential service providers have yet to submit any informa-
tion to the agency. WAC 236-51-100(2) provides that a com-
petitive market exists when there are two more separate busi-
nesses, individuals, nonprofit organizations, or other entities
capable of providing the services. The additional criteria that
you wish to apply to the initial determination of a competitive
market are impractical at this point in the process.

For example, to determine a whether potential vendor is a
"responsible bidder" the agency must first have bidders. The
same is true concerning the issue of whether the bidder will
affirm their willingness to consider employment of state
employees displaced by a particular contract. These criteria
are appropriately included in the bid solicitation information
and, of course, are used by the agency in the evaluation of the
bid. The requirements that you are seeking are included in
this latter stage of the process. To include them at the initial
phase of determining a competitive market before the bid
solicitation places an almost impossible burden on the agency
and potentially wastes state resources to achieve an outcome
that is already guaranteed by the processes outlined in the
WAC's.

For these reasons, I am denying the Federation's petition.

Petition 5: Extending Cost Evaluation Criteria to All Bid-
ders

I have reviewed the Federation's appeal of GA's denial of its
request to repeal WAC 236-51-215, regarding extending bid
criteria applied exclusively to Employee Business Units
(EBU) to all bidders. After careful consideration of the Fed-
eration's initial petition and GA's denial, I am denying the
appeal.

The argument presented by the Federation is that establishing
bid criterion applicable only to employee business units does
not create a fair and objective process to evaluate bids as
required by state law. The rule put forward by GA recognizes
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that since EBUs remain state employees, the overhead costs
of service performed by the EBU are born differently than if
the contracted service provider was not comprised of state
employees. This difference makes it necessary to have dif-
ferent cost criteria for EBUs than for non-employee bidders
when soliciting and evaluating bids. The GA acted appropri-
ately in promulgating WAC 236-51-215 which recognizes
the different natures of the EBU and non-employee business
unit.

For this reason, I am denying the Federation's petition.

WSR 06-17-106
NOTICE OF PUBLIC MEETINGS
OFFICE OF THE
INTERAGENCY COMMITTEE
(Biodiversity Council)
[Memorandum—August 16, 2006]

The next public meeting of the biodiversity council will
be Wednesday, September 27, 2006, from 9:00 a.m. to 3:00
p-m. and Thursday, September 28, 2006, from 9:00 a.m. to
3:00 p.m. at the Best Western Lakeside Lodge, 2312 West
Woodin Avenue, Chelan, WA 98816. There will be a field
trip from 3:00 p.m. to 9:00 p.m. on September 27, 2006.

For further information, please contact Kathleen M.
Barkis, interagency committee for outdoor recreation (IAC),
(360) 902-3012 or check the web page at http://www.iac.wa.
gov and click on the link biodiversity council meetings.

The TAC schedules all public meetings at barrier free
sites. Persons who need special assistance, such as large type
materials, may contact Kathleen Barkis at the number listed
above or by e-mail at KathleenB@iac.wa.gov.

WSR 06-17-111
NOTICE OF PUBLIC MEETINGS
DEPARTMENT OF
FISH AND WILDLIFE
(Fish and Wildlife Commission)
[Memorandum—August 16, 2006]

CHANGE TO 2006 MEETING LIST

On its April 21, 2006, conference call, the commission
voted to change the December 1-2, 2006, meeting to be held
in Lynnwood to December 8-9, 2006, to be held in Tumwa-
ter.

WSR 06-17-112
NOTICE OF PUBLIC MEETINGS
SHORELINE COMMUNITY COLLEGE
[Memorandum—August 15, 2006]

The board of trustees of Shoreline Community College
will hold a special meeting on Tuesday, August 22, 2006,
from 4:00 p.m. to 6:00 p.m. for the purpose of apprising the
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board and college administration about the "Washington
Learns" report and other fall quarter activities. The meeting
will take place in the Building 1000 Board Room.

Please call (206) 546-4552 or e-mail Michele Foley at
mfoley@shoreline.edu if you need further information.

WSR 06-17-113
NOTICE OF PUBLIC MEETINGS

COMMISSION ON
JUDICIAL CONDUCT
[Memorandum—August 16, 2006]

By direction of the commission on judicial conduct, the
11:00 a.m. business session, previously scheduled for Friday,
October 6, 2006, at the Holiday Inn Express Hotel and Suites,
19621 International Boulevard, SeaTac, WA 98188 has been
canceled.

WSR 06-17-115
INTERPRETIVE OR POLICY STATEMENT

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
[Filed August 18, 2006, 10:01 a.m.]

DESCRIPTION OF INTERPRETIVE OR POLICY STATEMENT

Document Title: HRSA numbered memorandums.

Subject: 06-65, 06-67, 06-68, and 06-69.

Effective Date: 06-65 September 1, 2006; 06-67 August
4,2006; 06-68 September 1, 2006; and 06-69 August 4, 2006.

Document Description: Numbered Memorandum 06-
65, Significant changes to the general assistance unemploy-
able (GAU) managed care program in King and Pierce coun-
ties; Numbered Memorandum 06-67, A new look to the med-
ical identification (ID) card - effective August 4, 2006; Num-
bered Memorandum 06-68, Prescription drug program:
Washington preferred drug list and expedited prior authoriza-
tion changes; and Numbered Memorandum 06-69, Medical
identification (ID) cards issued August 1, 2006, may have
missing information.

To receive a copy of the interpretive or policy statement,
contact Amelia Holl, Office of Rules and Publications,
Department of Social and Health Services, Health and
Recovery Services Administration, Division of Policy and
Analysis, P.O. Box 45504, Olympia, WA 98504-5504, phone
(360) 725-1349 or go to web site http://maa.dshs.wa.gov/
download/publicationsfees.htm (click on "Numbered
Memos," "Year 2005"), TDD (800) 848-5429, fax (360) 586-
9727, e-mail hollag@dshs.wa.gov.

August 14, 2006
Amelia Holl
for Ann Myers, Manager

Rules and Publications Section
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WSR 06-17-116
NOTICE OF PUBLIC MEETINGS
OFFICE OF
CIVIL LEGAL AID
(Civil Legal Aid Oversight Committee)
[Memorandum—August 16, 2006]

The civil legal aid oversight committee established by
section 4, chapter 105, Laws of 2005, will meet and conduct
business on Friday, December 1, 2006.

What: Quarterly Meeting of the Civil Legal
Aid Oversight Committee

When: Friday, December 1, 2006

Time: 10:00 a.m. - 3:00 p.m.

Where: Radisson Hotel SeaTac

17001 Pacific Highway South
Seattle, WA 98188

The agenda will include action on oversight committee
business matters, receipt of the quarterly report from the
director of the office of civil legal aid, discussion of the office
of civil legal aid's proposed FY 2007-09 budget request and
other matters within the charge of the oversight committee.
A detailed agenda will be available at the meeting.

Accommodations: The civil legal aid oversight commit-
tee fully complies with applicable laws ensuring access for
persons with disabilities. Upon request, the civil legal aid
oversight committee will make reasonable accommodation to
ensure full accessibility and meaningful opportunity for inter-
ested individuals to participate in the meeting, regardless of
physical, mental, cognitive or other disabilities. Requests for
translation services or assistive technology should be submit-
ted at least forty-eight hours prior to the meeting in order to
allow the oversight committee to accommodate.

For further information about this meeting and/or to
request reasonable accommodation, please contact James A.
Bamberger, Director, Office of Civil Legal Aid, 1112 Quince
Street S.E., Mailstop 41183, Olympia, WA 98504, (360) 704-
4135, jim.bamberger@ocla.wa.gov.

WSR 06-17-117
NOTICE OF PUBLIC MEETINGS
OFFICE OF
CIVIL LEGAL AID
(Civil Legal Aid Oversight Committee)
[Memorandum—August 16, 2006]

The civil legal aid oversight committee established by
section 4, chapter 105, Laws of 2005, will meet and conduct
business on Friday, September 29, 2006.

What: Quarterly Meeting of the Civil Legal
Aid Oversight Committee

When: Friday, September 29, 2006

Time: 10:00 a.m. - 3:00 p.m.
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Radisson Hotel SeaTac
17001 Pacific Highway South
Seattle, WA 98188

Where:

The agenda will include action on oversight committee
business matters, receipt of the quarterly report from the
director of the office of civil legal aid, discussion of the office
of civil legal aid's proposed FY 2007-09 budget request and
other matters within the charge of the oversight committee.
A detailed agenda will be available at the meeting.

Accommodations: The civil legal aid oversight commit-
tee fully complies with applicable laws ensuring access for
persons with disabilities. Upon request, the civil legal aid
oversight committee will make reasonable accommodation to
ensure full accessibility and meaningful opportunity for inter-
ested individuals to participate in the meeting, regardless of
physical, mental, cognitive or other disabilities. Requests for
translation services or assistive technology should be submit-
ted at least forty-eight hours prior to the meeting in order to
allow the oversight committee to accommodate.

For further information about this meeting and/or to
request reasonable accommodation, please contact James A.
Bamberger, Director, Office of Civil Legal Aid, 1112 Quince
Street S.E., Mailstop 41183, Olympia, WA 98504, (360) 704-
4135, jim.bamberger@ocla.wa.gov.

WSR 06-17-124
NOTICE OF PUBLIC MEETINGS
DEPARTMENT OF
INFORMATION SERVICES
(Information Services Board)
[Memorandum—August 18, 2006]

The information services board will be holding a special
meeting on August 30, 2006, from 12:00 p.m. to 1:00 p.m., in
the Department of Information Services Boardroom, 605
East 11th Street, Olympia, WA 98504.

If you have any questions, please contact Laurel
McMillan at (360) 902-3566.

WSR 06-17-135
NOTICE OF PUBLIC MEETINGS
DEPARTMENT OF
LABOR AND INDUSTRIES
(Workers' Compensation Advisory Committee)
[Memorandum—August 15, 2006]

Per chapter 42.30 RCW, the Open Public Meetings Act,
the workers' compensation advisory committee will be hold-
ing an additional meeting on:

DATE
October 16, 2006

TIME
10:00 a.m.

LOCATION

Department of Labor and Indus-
tries

7273 Linderson Way S.W.
Tumwater, WA

Please call (360) 902-4425, if you have questions.
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WSR 06-17-148
OFFICE OF
FINANCIAL MANAGEMENT

(Governor's Executive Policy Office)
[Memorandum—August 22, 2006]

Prior to drafting a state petition to protect roadless areas
in national forest lands, governor's staff and agency represen-
tatives are hosting two informal workshops to provide back-
ground information on Washington's roadless areas and to
receive written public comment on how these areas should be
managed. No testimony will be taken at these workshops;
participants are encouraged to review the information pre-
sented and provide written comments to staff during the
workshops.

Washington Roadless Areas Informational Workshops

Monday, September 18
6:30 - 8:30 p.m.

Legislative Building

Columbia Room (First Floor)
Capitol Campus

Olympia, Washington 98501
Spokane Falls Community College
3410 West Fort George Wright Drive
Spokane, WA 99224-5288

Tuesday, September 19
6:00 - 8:00 p.m.

If you have special accommodation needs or have ques-
tions regarding the workshops, please contact us at (360)
902-0648, no later than one week before the workshops.
Persons with hearing loss can call 711 for Washington Relay
Service. Persons with a speech disability can call (877) 833-
6341.

WSR 06-17-149
ATTORNEY GENERAL'S OFFICE
[Filed August 22, 2006, 3:10 p.m.]

NOTICE OF REQUEST FOR ATTORNEY GENERAL'S OPINION
WASHINGTON ATTORNEY GENERAL

The Washington attorney general issues formal pub-
lished opinions in response to requests by the heads of state
agencies, state legislators, and county prosecuting attorneys.
When it appears that individuals outside the attorney gen-
eral's office have information or expertise that will assist in
the preparation of a particular opinion, a summary of that
opinion request will be published in the state register. If you
are interested in commenting on a request listed in this vol-
ume of the register, you should notify the attorney general's
office of your interest by September 13, 2006. This is not the
due date by which comments must be received. However, if
you do not notify the attorney general's office of your interest
in commenting on an opinion request by this date, the opinion
may be issued before your comments have been received.
You may notify the attorney general's office of your intention
to comment by calling (360) 664-3027, or by writing to the
Solicitor General, Office of the Attorney General, P.O. Box
40100, Olympia, WA 98504-0100. When you notify the
office of your intention to comment, you will be provided
with a copy of the opinion request in which you are inter-
ested; information about the attorney general's opinion pro-
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cess; information on how to submit your comments; and a
due date by which your comments must be received to ensure
that they are fully considered.

The attorney general's office seeks public input on the
following opinion request(s).

06-08-01 Request by Dawn Morrell

State Representative, 25th District

1. Are individuals in the business of purchasing scrap
metal for the purpose of recycling the scrap metal
required to abide by the provisions of RCW 19.60.020
and RCW 19.60.040 as they relate to the collection of
information and the filing of reports to law enforcement

2. Are the existing definitions of "metal junk" and
"second-hand property" sufficiently expansive to include
scrap metal being purchased for further processing and
recycling?

WSR 06-17-171
NOTICE OF PUBLIC MEETINGS
DEPARTMENT OF
LABOR AND INDUSTRIES
(Electrical Board)
[Memorandum—August 22, 2006]

Per chapter 42.30 RCW, the Open Public Meetings Act,
the time and place of the April meeting for the electrical
board is:

DATE TIME LOCATION

September 26, 2006 9:30 a.m. Department of Labor and
Industries
950 Broadway Avenue
Tacoma, Washington

Please call (360) 902-6411, if you have questions.

WSR 06-17-172
NOTICE OF PUBLIC MEETINGS
DEPARTMENT OF
LABOR AND INDUSTRIES
(Advisory Board of Plumbers)
[Memorandum—August 22, 2006]

Per chapter 42.30 RCW, the Open Public Meetings Act,
the advisory board of plumbers will be holding an additional
meeting on:

DATE TIME LOCATION

September 26, 2006 9:30 a.m. Department of Labor and
Industries
950 Broadway Avenue
Tacoma, Washington

Please call (360) 902-6411, if you have questions.

WSR 06-17-177

WSR 06-17-177
DEPARTMENT OF ECOLOGY
[Filed August 23, 2006, 9:49 a.m.]

CALL FOR DATA FOR THE 2006 WATER QUALITY ASSESS-
MENT

The water quality program of the department of ecology
(ecology) is seeking public input of water quality data and
information for updating Washington's water quality assess-
ment, which includes the Section 303(d) list of impaired
waters. This "call for data" will run for at least sixty days,
from September 6 - November 7, 2006.

The federal Clean Water Act requires Washington state
to periodically prepare a list of all surface waters in the state
for which beneficial uses of the water such as for drinking,
recreation, aquatic habitat, and industrial use are impaired by
pollutants. This list was last prepared in 2004. Ecology is
now preparing the 2006 assessment and 303(d) list. Ecol-
ogy's 2006 assessment will be based on the most recent state
water quality standards approved by EPA (WAC [173-
J201A, 1997 version) and the state's recently updated assess-
ment policies:

. Program Policy 1-11, Chapter 1, Assessment of Water
Quality for the Clean Water Act Sections 303(d) and
305(b) Integrated Report and

. Program Policy 1-11, Chapter 2, Ensuring Credible
Data for Water Quality Management

These revised guidance policies, including a response to
comments, are available on ecology's web site at www.ecy.
wa.gov/programs/wq/303d/index.html.

The 303(d) list is based on all readily available data from
both public and private sources. In addition to data from fed-
eral, state, and local government agencies, ecology will also
accept data collected by academic institutions, businesses,
not-for-profit groups, tribes, quasi-governmental agencies
(such as watershed planning councils), and private citizens.

Ecology is seeking new data during this sixty-day "call
for data" period. If any data was submitted to ecology for
previous 303(d) lists it does not need to be submitted again.
Ecology will only use high quality data for the 303(d) assess-
ment. All data submitted must have been collected in accor-
dance with a quality assurance plan. The person submitting
the data must document that such a plan was followed, and
must provide ecology with a copy of the plan. Data must be
representative of the ambient water quality conditions to be
useful for assessing the segment.

Water quality data must be submitted into ecology's
environmental information management (EIM) data base to
be used for the assessment, unless alternate arrangements are
made with ecology staff conducting the assessment. Infor-
mation on EIM is available on ecology's web site at http://
www.ecy.wa.gov/eim. Ecology is also providing training
workshops to demonstrate the use of EIM for data submittal
at the following dates and locations:

Date Location Address Time

9/11 Lacey Department of Ecology 9:00 a.m. -
300 Desmond Drive 12:00 p.m. or
Headquarters Building 1:00 p.m. -
Room 0S-14 4:00 p.m.
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Date Location Address Time

9/12 Seattle North Seattle Community Col- | 1:00 p.m. -
lege 4:00 p.m.
9600 College Way North
Education Building
Room 1841A

9/13 Spokane Spokane Falls Community Col- | 1:00 p.m. -
lege 4:00 p.m.
3410 West Fort George Wright
Drive

Building 18

Room 218

9/14 Yakima Yakima Valley Community 1:00 p.m. -
College 4:00 p.m.
1015 South 16th Avenue
Building C

Room C230

Because space is limited for the EIM training, please
contact Sabrina Payne at (360) 407-6157 to reserve a place at
your desired location, or send an e-mail to 303d@ecy.wa.
gov.

More details about the water quality assessment process,
including assistance with submitting data, quality assurance
requirements, and training workshop information, can be
found at www.ecy.wa.gov/programs/wq/303d/index.html.

The deadline for submitting data is 5:00 p.m.,
November 7, 2006. Data generated from sample events
through June 30, 2006, will be assessed.

The segmentation system for the 2006 assessment will
be the same one used in the 1998, 2002 and 2004 assess-
ments. Rivers and streams are segmented by the township,
range and section boundaries. Lakes and marine areas are
defined by a rectangular grid sized at 45 seconds longitude by
45 seconds latitude (approximately 2,460 feet by 3,650 feet).

To ask any questions about the water quality assessment
process or for further assistance in submitting data, please
contact Ken Koch, Department of Ecology, P.O. Box 47600,
Olympia, WA 98504-7600, phone (360) 407-6782, e-mail
303d@ecy.wa.gov.
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