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WSR 07-04-034
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 07-12—Filed January 29, 2007, 2:17 p.m., effective January 29,
2007,2:17 p.m.]

Effective Date of Rule: Immediately.

Purpose: The purpose of this rule making is to allow
fishing opportunity in the Columbia River while protecting
salmon listed as threatened or endangered under the Endan-
gered Species Act (ESA). This rule making implements fed-
eral court orders governing Washington's relationship with
treaty Indian tribes, federal law governing Washington's rela-
tionship with Oregon, and Washington fish and wildlife com-
mission policy guidance for Columbia River fisheries.

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-28-61900L; and amending WAC 232-
28-619.

Statutory Authority for Adoption:
77.12.045, and 77.12.047.

Other Authority: United States v. Oregon, Civil No. 68-
513-KI (D. Or.), Order Adopting 2005-2007 Interim Man-
agement Agreement For Upriver Chinook, Sockeye, Steel-
head, Coho & White Sturgeon (May 11, 2005) (Doc. No.
2407); Northwest Gillnetters Ass'n v. Sandison, 95 Wn.2d
638, 628 P.2d 800 (1981); Washington fish and wildlife com-
mission policies concerning Columbia River fisheries; 40
Stat. 515 (Columbia River compact).

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Washington and Oregon
jointly regulate Columbia River fisheries under the congres-
sionally-ratified Columbia River compact. Four Indian
Tribes have treaty fishing rights in the Columbia River. The
treaties preempt state regulations that fail to allow the tribes
an opportunity to take a fair share of the available fish, and
the states must manage other fisheries accordingly. Sohappy
v. Smith, 302 F. Supp. 899 (D. Or. 1969). A federal court
order sets the current parameters for sharing between treaty
Indians and others. United States v. Oregon, Civil No. 68-
513-KI (D. Or.), Order Adopting 2005-2007 Interim Man-
agement Agreement For Upriver Chinook, Sockeye, Steel-
head, Coho & White Sturgeon (May 11, 2005) (Doc. No.
2407).

Some Columbia River Basin salmon and steelhead
stocks are listed as threatened or endangered under the fed-
eral ESA. The National Marine Fisheries Service has issued
biological opinions under 16 U.S.C. § 1536 that allow for
some incidental take of these species in treaty and nontreaty
Columbia River fisheries. The Washington and Oregon fish
and wildlife commissions have developed policies to guide
the implementation of these biological opinions in the states'
regulation of nontreaty fisheries.

Columbia River nontreaty fisheries are monitored very
closely to ensure compliance with federal court orders, the
ESA, and commission guidelines. Because conditions
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change rapidly, the fisheries are managed almost exclusively
by emergency rule. Representatives from the Washington
(WDFW) and Oregon (ODFW) departments of fish and wild-
life convene public hearings and take public testimony when
considering proposals for new emergency rules. WDFW and
ODFW then adopt regulations reflecting agreements reached.

The upriver spring chinook return in the Columbia River
is projected to be 78,500 fish. With a projected run of this
size, additional opportunity for sport fisheries in the Colum-
bia River is available under the ESA impact guideline of
1.5% of the upriver run. The season is consistent with Wash-
ington fish and wildlife commission guidance for 2006-2007
and the 2005-2007 U.S. v. Oregon interim management
agreement. The extended season is expected to allow for har-
vest of hatchery chinook while minimizing impacts to ESA
listed species. Rule is consistent with joint state actions of
WDFW and ODFW on January 25, 2007. There is insuffi-
cient time to promulgate permanent regulations.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: January 26, 2007.

J. P. Koenings

Director

NEW SECTION

WAC 232-28-61900L. Exceptions to statewide
rules—Columbia River. Notwithstanding the provisions of
WAC 232-28-619, it is unlawful to violate the following pro-
visions, provided that unless otherwise amended all perma-
nent rules remain in effect:

1. Columbia River:

i. From a true north-south line through Buoy 10 to the I-
5 Bridge: Salmon, steelhead and shad: Open immediately
through April 15, 2007. Daily limit 6 salmon of which no
more than 2 may be adult salmon. Release all wild Chinook,
wild coho, sockeye and chum. Minimum size 12 inches.
Daily limit 2 trout, release wild steelhead and wild cutthroat.
Minimum size 12-inches.

ii. From Tower Island power lines in Bonneville Pool
upstream to McNary Dam, (except for those waters closed
under permanent regulations). Salmon, steelhead and shad:
Open March 16 through April 30, 2007. Daily limit 6 salmon
of which no more than 2 may be adult salmon. Release all
wild Chinook, sockeye and chum. Minimum size 12 inches.
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Daily limit 2 trout, release wild steelhead. Minimum size 12-
inches.

iii. For the mainstem Columbia River salmon and steel-
head fishery upstream of the Rocky Point/Tongue Point line
effective during February 15 through May 15, 2007, salmon
and steelhead required to be released may not be totally
removed from the water, except anglers fishing from vessels
thirty feet or longer shown on their state registration or Coast
Guard documentation are exempt from this subsection.

REPEALER

The following section of the Washington Administrative
Code is repealed effective May 16, 2007:

WAC 232-28-61900L Exceptions to statewide

rules—Columbia River.

WSR 07-04-035
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 07-13—Filed January 29, 2007, 2:18 p.m., effective February 1,
2007]

Effective Date of Rule: February 1, 2007.

Purpose: Amend personal use rules.

Citation of Existing Rules Affected by this Order:
Amending WAC 220-56-282 and 232-28-619.

Statutory Authority for Adoption: RCW 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: An additional 2,100 white
sturgeon, remaining from the 2006 above Wauna powerlines
harvest guideline, were added to the 2007 harvest guideline,
providing for additional white sturgeon retention opportunity
in this area. Since 2006 the spring-summer below Wauna
powerlines retention season has been set to start the second
Saturday in May, which resulted in adoption of a May 12 start
for 2007. There is insufficient time to promulgate permanent
rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 2, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
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ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.
Date Adopted: January 26, 2007.
J. P. Koenings
Director

NEW SECTION

WAC 220-56-28200K Sturgeon—Areas, seasons,
limits and unlawful acts. Notwithstanding the provisions of
WAC 220-56-282 and WAC 232-28-619, effective May 12,
2007 until further notice, the minimum size for sturgeon
retention is 45 inches in length in the Columbia River and
tributaries from the Wanua powerlines downstream to the
Columbia River mouth.

Reviser's note: The spelling error in the above section occurred in the

copy filed by the agency and appears in the Register pursuant to the require-
ments of RCW 34.08.040.

NEW SECTION

WAC 232-28-61900M Exceptions to statewide
rules—Columbia River sturgeon. Notwithstanding the pro-
visions of WAC 232-28-619:

(1) Effective February 1, 2007 until further notice, it is
unlawful to retain sturgeon caught in those waters of the
Columbia River and tributaries from the Wauna powerlines
upstream to Bonneville Dam, except Thursdays, Fridays, Sat-
urdays and Sundays.

(2) Effective May 12 until further notice, it is lawful to
retain sturgeon caught in those waters of the Columbia River
and tributaries from the Wauna powerlines downstream to
the mouth.

WSR 07-04-040
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 07-11—Filed January 30, 2007, 1:12 p.m., effective February 1,
2007, 12:00 p.m.]

Effective Date of Rule: February 1, 2007, 12:00 p.m.

Purpose: The purpose of this rule making is to provide
for treaty Indian fishing opportunity in the Columbia while
protecting salmon listed as threatened or endangered under
the Endangered Species Act. This rule making implements
federal court orders governing Washington's relationship
with treaty Indian tribes and federal law governing Washing-
ton's relationship with Oregon.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-32-05100F and 220-32-05100G; and
amending WAC 220-32-051.

Statutory Authority for Adoption:
77.12.045 and 77.12.047.

Other Authority: United States v. Oregon, Civil No. 68-
513-KI (D. Or.), Order Adopting 2005-2007 Interim Man-
agement Agreement for Upriver Chinook, Sockeye, Steel-
head, Coho & White Sturgeon (May 11, 2005) (Doc. No.
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2407); Puget Sound Gillnetters Ass'n v. Moos, 92 Wn.2d 939,
603 P.2d 819 (1979); 40 Stat. 515 (Columbia River compact).

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Sets tribal winter season.
Fisheries are consistent with the 2005-2007 interim manage-
ment agreement and the biological opinion. Rule is consis-
tent with action of the Columbia River compact on January
25, 2007. Conforms state rules with tribal rules. The
Yakama, Warm Springs, Umatilla, and Nez Perce Indian
Tribes have treaty fishing rights in the Columbia River and
inherent sovereign authority to regulate their fisheries.
Washington and Oregon also have some authority to regulate
fishing by treaty Indians in the Columbia River, authority that
the states exercise jointly under the congressionally-ratified
Columbia River compact. Sohappy v. Smith, 302 F. Supp.
899 (D. Or. 1969). The tribes and the states adopt parallel
regulations for treaty Indian fisheries under the supervision
of the federal courts. A court order sets the current parame-
ters. United States v. Oregon, Civil No. 68-513-KI (D. Or.),
Order Adopting 2005-2007 Interim Management Agreement
for Upriver Chinook, Sockeye, Steelhead, Coho & White
Sturgeon (May 11, 2005) (Doc. No. 2407). Some salmon and
steelhead stocks in the Columbia River are listed as threat-
ened or endangered under the federal Endangered Species
Act. The National Marine Fisheries Service has issued a bio-
logical opinion under 16 U.S.C. § 1536 that allows for some
incidental take of these species in the fisheries as described in
the 2005-2007 interim management agreement.

Columbia River fisheries are monitored very closely to
ensure consistency with court orders and Endangered Species
Act guidelines. Because conditions change rapidly, the fish-
eries are managed almost exclusively by emergency rule. As
required by court order, the Washington (WDFW) and Ore-
gon (ODFW) departments of fish and wildlife convene public
hearings and invite tribal participation when considering pro-
posals for new emergency rules affecting treaty fishing
rights. Sohappy, 302 F. Supp. at 912. WDFW and ODFW
then adopt regulations reflecting agreements reached. There
is insufficient time to promulgate permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 2.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.
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Date Adopted: January 29, 2007.
J. P. Koenings
Director

NEW SECTION

WAC 220-32-05100G Columbia River salmon sea-
sons above Bonneville Dam. Notwithstanding the provi-
sions of WAC 220-32-050, WAC 220-32-051, WAC 220-32-
052 and WAC 220-32-058, effective immediately until fur-
ther notice, it is unlawful for a person to take or possess
salmon, shad, or sturgeon taken for commercial purposes in
Columbia River Salmon Management Catch Reporting Areas
1F, 1G, and 1H; except that those individuals possessing
treaty fishing rights under the Yakima, Warm Springs, Uma-
tilla, and Nez Perce treaties may fish for salmon, steelhead,
walleye, shad, carp, or sturgeon under the following provi-
sions:

1. Open Periods: 12:00 p.m. February 1, 2007 through
6:00 p.m. March 21, 2007.

2. Open Areas: SMCRA 1F, 1G, 1H.

3. Gear: No mesh restriction on gillnets. Hoop nets, dip
bag nets, and rod and reel with hook and line.

4. Allowable sale: salmon, steclhead, walleye, shad,
carp, and sturgeon. Sturgeon between 4 feet and 5 feet in
length in The Dalles and John Day pools and between 45-60
inches in the Bonneville pool may be sold or retained for sub-
sistence purposes.

5. Miscellaneous: Sale of platform or hook-and-line-
caught fish is allowed during open commercial season.

6. Quick reporting required for Washington wholesale
dealers, WAC 220-69-240.

7. Notwithstanding the provisions of WAC 220-32-058,
the closed area at the mouth of:

a. Hood River are those waters along the Oregon side of
the Columbia River and extends to mid-stream at right angles
to the thread of the Columbia River between markers located
approximately 0.85 miles down river from the west bank at
the end of the break wall at the west end of the port of Hood
River and 1/2 mile upriver from the east bank.

b. Herman Creek are those waters upstream from a line
between deadline markers near the mouth. One marker is
located on the east bank piling and the other is located on the
west bank to the north of the boat ramp.

c. Deschutes River are those waters of the Columbia
River extending to midstream at right angles to the thread of
the Columbia River between points 1/2 mile upstream from
the eastern shoreline to one mile downstream from the west-
ern shoreline.

d. Umatilla River are those waters of the Columbia River
extending to midstream at right angles to the thread of the
Columbia River between points 1/2 mile upstream from the
eastern shoreline to one mile downstream from the western
shoreline.

e. Big White Salmon River are those waters of the
Columbia River extending to midstream at right angles to the
thread of the Columbia River between a marker located 1/2
mile downstream from the west bank upstream to Light "35."

f. Wind River are those waters of the Columbia River
extending to midstream at right angles to the thread of the
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Columbia River between markers located 1 1/4 miles down-
stream from the west bank and 1/2 mile upstream from the
east bank.

g. Klickitat River are those waters of the Columbia River
extending to midstream at right angles to the thread of the
Columbia River between the downstream margin of Lyle
Landing downstream to a marker located near the railroad
tunnel approximately 1/8 miles downstream from the west
bank.

h. Little White Salmon River are those waters of the
Columbia River extending to midstream at right angles to the
thread of the Columbia River between Light "27" upstream to
a marker located approximately 1/2 mile upstream from the
eastern shoreline.

8. Notwithstanding the provisions of WAC 220-22-010,
during the open periods described above:

a. Area 1F (Bonneville Pool) includes those waters of the
Columbia River upstream from the Bridge of the Gods, and
downstream from the west end of the 3 Mile Rapids located
approximately 1.8 miles below the Dalles Dam.

b. Area 1G includes those waters of the Columbia River
upstream from a line drawn between a deadline marker on the
Oregon shore located approximately 3/4 miles above The
Dalles Dam fishway exit, thence at a right angle to the thread
of the river to a point in mid-river, then downstream to Light
"1" on the Washington shore, and downstream from
Preacher's Eddy Light below John Day Dam.

c. Area 1H includes those waters of the Columbia River
upstream from a fishing boundary marker approximately 1/2
mile above the John Day River, Oregon, extending at a right
angle across the thread of the river to a point in mid-river,
then downstream to a fishing boundary marker on the Wash-
ington shore approximately opposite the mouth of the John
Day River, and downstream from a line at a right angle across
the thread of the river one mile downstream from McNary
Dam.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

REPEALER

The following section of the Washington Administrative
Code is repealed effective February 1, 2007:

WAC 220-32-05100F  Columbia River salmon seasons
above Bonneville Dam. (06-269)
The following section of the Washington Administrative
Code is repealed effective March 22, 2007:

WAC 220-32-05100G  Columbia River salmon seasons
above Bonneville Dam.

WSR 07-04-051
EMERGENCY RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed January 31, 2007, 1:31 p.m., effective January 31, 2007, 1:31 p.m.]

Effective Date of Rule: Immediately.

Emergency
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Purpose: New language due to transfer of duties from
the state board of education to the superintendent of public
instruction under E2SHB 3098 sections 909 through 911.

Citation of Existing Rules Affected by this Order:
Amending chapter 180-38 [392-380] WAC.

Statutory Authority for Adoption: RCW 28A.210.160.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Unless these changes are done,
there are no rules governing public school immunization
requirements.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: January 31, 2007.

Dr. Terry Bergeson
Superintendent of
Public Instruction

Chapter 392-380 WAC

PUBLIC SCHOOL PUPILS—IMMUNIZATION
REQUIREMENT AND LIFE-THREATENING
HEALTH CONDITION

NEW SECTION

WAC 392-380-005 Purpose and authority. (1) The
purpose of this chapter is to establish the procedural and sub-
stantive due process requirements governing the exclusion of
students from public schools for failure to comply with the
immunization requirement of the state of Washington or fail-
ure to present a medication or treatment order for a life-
threatening health condition.

(2) The authority for this chapter is RCW 28A.210.160.

NEW SECTION

WAC 392-380-020 Definitions. The definitions in this
section apply throughout this chapter unless the context
clearly requires otherwise:

(1) "Student" shall mean the same as defined for "child"
in RCW 28A.210.070(6).
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(2) "Chief administrator" shall mean the same as defined
in RCW 28A.210.070(1).

(3) "Full immunization" shall mean the same as defined
in RCW 28A.210.070(2).

(4) "Schedule of immunization" shall mean the begin-
ning or continuing of a course of immunization, including the
conditions for school attendance when a child is not fully
immunized, as prescribed by the state board of health (WAC
246-100-166(5)).

(5) "Certificate of exemption" shall mean the filing of a
statement exempting the child from immunizations with the
chief administrator of the school, on a form prescribed by the
department of health, which complies with RCW 28A.210.-
090.

(6) "Life-threatening condition" shall mean a health con-
dition that will put the child in danger of death during the
school day if a medication or treatment order and a nursing
plan are not in place.

(7) "Medication or treatment order" shall mean the
authority a registered nurse obtains under RCW 18.79.260
(2). The order shall be signed by a licensed health care prac-
titioner listed under RCW 18.79.260(2).

(8) "Nursing plan" shall mean a plan of care developed
for the student consistent with the standards of nursing con-
duct or practice set out in department of health regulations,
WAC 246-840-700 et seq. The nursing plan implements the
medication or treatment order.

(9) "Exclusion" shall mean the case or instance when the
student is denied initial or continued attendance:

(a) Due to failure to submit a schedule of immunization,
or a certificate of exemption; or

(b) In the case of a life-threatening health condition, due
to failure to submit a medication or treatment order and any
medication or equipment identified in the order, unless the
school district is required to provide the medication or equip-
ment as a related service under federal law.

(10) "School day" shall mean the same as in RCW
28A.150.030 and shall be inclusive of school or district spon-
sored field trip experiences and extracurricular activities and
summer school.

(11) "Parent" shall mean parent, legal guardian, or other
adult in loco parentis.

NEW SECTION

WAC 392-380-045 School attendance conditioned
upon presentation of proofs. (1) The initial attendance of
every student at every public school in the state is condi-
tioned upon proof of immunization as set forth in RCW
28A.210.080.

(2) The chief administrator of each public school shall
prohibit the further presence at school of each student already
in attendance and who has failed to provide proof of immuni-
zation in accordance with RCW 28A.210.080(1). Such
exclusion shall be preceded by written notice as set forth in
WAC 392-380-050. If written notice has not been provided,
any exclusion shall be stayed until notice is received by a par-
ent, guardian or other adult in loco parentis.
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(3) The initial attendance of every student at every public
school who has a life-threatening health condition is condi-
tioned upon:

(a) Presentation by the parent of a medication or treat-
ment order addressing any life-threatening health condition
the child has that may require medical services to be per-
formed at the school; and

(b) Formulation of a nursing plan to implement the order.

The parent shall also provide any medication or equip-
ment identified in the medication or treatment order neces-
sary to carry out the order, unless the school district is
required to provide the medication or equipment as a related
service under federal law.

(4) The chief administrator of each public school shall
prohibit the further attendance of each student already in
attendance for whom a medication or treatment order has not
been provided if the child has a life-threatening health condi-
tion that may require medical services to be performed at the
school. Any such exclusion shall be preceded by written
notice as set forth in WAC 392-380-050. If written notice has
not been provided, any exclusion shall be stayed until notice
is received by a parent. The school shall continue to prohibit
the child's presence until the school:

(a) Receives a medication or treatment order and any
medication or equipment identified in the order necessary to
carry out the order, unless the school district is required to
provide such medication or equipment as a related service
under federal law; and

(b) Has a nursing plan in place.

A new medication or treatment order must be submitted
whenever there are changes in the medication or treatment
needs of the child. The nursing plan shall be amended
accordingly.

(5) Upon receipt of a medication or treatment order, the
school shall develop a nursing plan.

(6) The requirements of this chapter shall be applied con-
sistent with the requirements of section 504 of the Rehabilita-
tion Act of 1973 and the Individuals with Disabilities Educa-
tion Act (IDEA).

NEW SECTION

WAC 392-380-050 Written notice prior to exclusions
from school. (1) Schools must provide written notice to par-
ents prior to excluding students from school for failure to
comply with WAC 392-380-045.

(2) The written notice for public school students shall:

(a) Be delivered in person or by certified mail and pro-
vided to parents in their native language if feasible.

(b) Inform the appropriate parents of the applicable laws
and implementing rules. In addition to notification of the
applicable laws and regulations, a copy of the laws and regu-
lations shall be included with the notice.

(c) In cases of exclusion due to lack of proof of immuni-
zation, provide information regarding immunization services
that are available from or through the local health department
and other public agencies.

(d) Order the student excluded from school and state that
such order is effective immediately upon receipt of the
notice.

Emergency
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(e) Describe the rights of the parents and student to a
hearing, describe the hearing process, and explain that the
exclusion continues until either the necessary proof of immu-
nization, or medication or treatment plan is received, or until
a hearing officer determines that the student is no longer
excluded from school.

NEW SECTION

WAC 392-380-080 Prehearing and hearing process.
(1) If a request for hearing is received by the school district,
it shall schedule a hearing. The hearing must be scheduled
within three school days of receiving the request. The hear-
ing may be continued to a later date if the parent requests a
longer period.

(2) The school district shall establish a hearing process
consistent with the procedures set forth for disciplinary cases
under chapter 392-400 WAC.

WSR 07-04-063
EMERGENCY RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed February 1, 2007, 3:03 p.m., effective February 1, 2007, 3:03 p.m.]

Effective Date of Rule: Immediately.

Purpose: The department is proposing the amendment of
WAC 388-310-1600 WorkFirst—Sanctions, to prevent the
closure of temporary assistance for needy families (TANF)
cases where a dependent teen is the only person in sanction
status.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-310-1600.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.055, 74.04.500, 74.04.510, 74.08.090.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The amendment will prevent
the closure of TANF cases where the only person in sanction
is a dependent teen. Without this change, the actions of a
dependent teen could result in the loss of cash aid for the
entire family, including the responsible adults and other
dependent children in the home. There are several families in
imminent danger of having their cash assistance terminated
due to the actions of older siblings under the current rule.
Further, once cash assistance was terminated, the family
would not be able to reinstate cash benefits until the depen-
dent teen participated as required for four weeks in a row.
This change will prevent family breakup, giving children
inappropriate control over family income and prevent undue
hardship for low-income parents and children in Washington
state.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
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Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: January 30, 2007.

Jim Schnellman, Chief
Office of Administrative Resources

AMENDATORY SECTION (Amending WSR 06-10-035,
filed 4/27/06, effective 6/1/06)

WAC 388-310-1600 WorkFirst—Sanctions. (1)
What WorkFirst requirements do I have to meet?

You must do the following when you are a mandatory
WorkFirst participant:

(a) Give the department the information we need to
develop your individual responsibility plan (IRP) (see WAC
388-310-0500);

(b) Show that you are participating fully to meet all of
the requirements listed on your individual responsibility plan;

(¢) Go to scheduled appointments listed in your individ-
ual responsibility plan;

(d) Follow the participation and attendance rules of the
people who provide your assigned WorkFirst services or
activities; and

(e) Accept available paid employment when it meets the
criteria in WAC 388-310-1500.

(2) What happens if I don't meet WorkFirst require-
ments?

(a) If you do not meet WorkFirst requirements, we will
send you a letter telling you what you did not do.

(b) You will have ten days to contact us so we can talk
with you about the situation. You can contact us in writing,
by phone, by going to the appointment described in the letter,
or by asking for an individual appointment.

(c) If you do not contact us within ten days, we will make
sure you have been screened for family violence and other
barriers to participation. We will use existing information to
decide whether:

(i) You were unable to do what was required; or

(i1) You were able, but refused, to do what was required.

(d) If you had a good reason not to do a required activity
we will work with you and may change the requirements in
your individual responsibility plan if a different WorkFirst
activity would help you move towards independence and
employment sooner. If you have been unable to meet your
WorkFirst requirements because of family violence, you and
your case manager will develop an IRP to help you with your
situation, including referrals to appropriate services.

(e) Before you are placed in sanction:
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(1) We will have a case staffing which is a meeting with
you, your case manager and other people involved in your
case to review your situation and make plans. At your case
staffing, we will ensure you were offered the opportunity to
participate, discuss what happens if you stay in sanction, dis-
cuss how participation helps you and your family and discuss
how to end your sanction. You will be notified when your
case staffing is going to happen so you can attend. You can
invite anyone you want to come with you to your case staff-
ing.

(ii) Effective September 1, 2006, supervisory staff will
review your case and must approve the sanction.

(f) If you are sanctioned, we will actively attempt to con-
tact you another way so we can talk to you about the benefits
of participation and how to end your sanction.

(3) What is considered a good reason for not being
able to do what WorkFirst requires?

You have a good reason if it was not possible to do what
WorkFirst requires (or get an excused absence, described in
WAC 388-310-0500(5)) due to a significant problem or event
outside your control. Some examples of good reasons
include, but are not limited to:

(a) You had an emergent or severe physical, mental or
emotional condition, confirmed by a licensed health care pro-
fessional that interfered with your ability to participate;

(b) You were threatened with or subjected to family vio-
lence;

(¢) You could not locate child care for your children
under thirteen years that was:

(1) Affordable (did not cost you more than your co-pay-
ment would under the working connections child care pro-
gram in chapter 388-290 WAC);

(i1) Appropriate (licensed, certified or approved under
federal, state or tribal law and regulations for the type of care
you use and you were able to choose, within locally available
options, who would provide it); and

(iii) Within a reasonable distance (within reach without
traveling farther than is normally expected in your commu-
nity).

(iv) You could not locate other care services for an inca-
pacitated person who lives with you and your children.

(d) You had an immediate legal problem, such as an
eviction notice; or

(e) You are a person who gets necessary supplemental
accommodation (NSA) services under chapter 388-472
WAC and your limitation kept you from participating. If you
have a good reason because you need NSA services, we will
review your accommodation plan.

(4) What if we decide that you did not have a good
reason for failing to meet WorkFirst requirements?

If we decide that you did not have a good reason for fail-
ing to meet WorkFirst requirements, we will send you a letter
that tells you:

(a) What you failed to do;

(b) That you are in sanction status;

(c) Penalties that will be applied to your grant;

(d) When the penalties will be applied;

(e) How to request a fair hearing if you disagree with this
decision; and
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(f) How to end the penalties and get out of sanction sta-
tus.

(5) What is sanction status?

When you are a mandatory WorkFirst participant, you
must follow WorkFirst requirements to qualify for your full
grant. If you or someone else on your grant doesn't comply
and you can't prove that you had a good reason, you do not
qualify for your full grant. This is called being in WorkFirst
sanction status.

(6) Are there penalties when you or someone in my
household goes into sanction status?

(a) When someone in your household is in sanction sta-
tus, we impose penalties. The penalties last until you or the
household member meet WorkFirst requirements.

(b) Your grant is reduced by the person(s) share or forty
percent, whichever is more.

(7) How do I end the penalties and get out of sanction
status?

To stop the penalties and get out of sanction status:

(a) You must provide the information we requested to
develop your individual responsibility plan; and/or

(b) Start and continue to do your required WorkFirst
activities for four weeks in a row (that is, twenty-eight calen-
dar days).

(c) When you leave sanction status, your grant will be
restored to the level for which you are eligible beginning the
first of the month following your four weeks of participation.
For example, if you finished your four weeks of participation
on June 15, your grant would be restored on July 1.

(8) What if I reapply for TANF or SFA and I was in
sanction status when my case closed?

(a) If your case closes while you are in sanction status
and is reopened in six months or less, you will start out in
sanction.

(b) Effective September 1, 2006, if you come back in
sanction, you will start out where you left off in sanction.
(That is, if you left off in month three of sanction, you will
come back on in month four of sanction.)

(c) If your case has been closed for more than six
months, you will not be in sanction status if your case is
reopened.

(9) What happens effective September 1, 2006 if I stay
in sanction status? Effective September 1, 2006, if you stay
in sanction status:

(a) Unless you are a dependent child age sixteen or older,
your case manager will review your record after you have
been in sanction for at least three months in a row to make
sure:

(i) You knew what was required;

(i1) You were told how to end your sanction;

(iii) We tried to talk to you and to encourage you to par-
ticipate; and

(iv) You were given a chance to tell us if you were
unable to do what we required.

(b) Your case manager will invite you to a non-compli-
ance sanction case staffing.

(1) You will be notified when your non-compliance sanc-
tion case staffing is going to happen so you can attend.

(i1) Your case manager will also invite other people who
are working with your family to your non-compliance sanc-
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tion case staffing, like representatives from tribes, commu-
nity or technical colleges, employment security, the Chil-
dren's Administration or Limited-English Proficient (LEP)
Pathway providers.

(iii) You can invite anyone you want to come with you to
your case staffing.

(c) At your non-compliance sanction case staffing, we
will discuss with you:

(i) How you and your family benefit when you partici-
pate in WorkFirst activities;

(i1) How you can participate, and get out of sanction;

(ii1) That if you continue to refuse to participate, without
good cause, a sanction review panel may review your case,
and decide to close your case after you have been in sanction
status for six months in a row.

(iv) How you plan to care for and support your children
if a sanction review panel closes your case. We will also dis-
cuss the safety of your family, as needed, using the guidelines
under RCW 26.44.030; and

(v) How to reapply if a sanction review panel closes your
case.

(d) If you do not come to your non-compliance sanction
case staffing, we will make a decision based on the informa-
tion we have. We will also attempt to visit you at your home
so you have another chance to talk to us about the benefits of
participation and how to end your sanction.

(e) If we decide you are refusing to participate without a
good reason:

(1) We will send you information about resources you
may need if a sanction review panel closes your case;

(i1)) We will send information to a sanction review panel
with a recommendation to close your case. We will only do
this after a Community Services Office Administrator
reviews your case to make sure the sanction is appropriate
and we tried to re-engage you in the program; and

(iii) The sanction review panel will review your case and
make the final decision.

(10) What is a sanction review panel?

(a) The sanction review panel is a small group of people
who are independent of your local community services office
and do a thorough, objective review of your sanction.

(b) The sanction review panel makes the final decision
about whether to close your case after receiving a recommen-
dation from your case manager and reviewing your case to
make sure the original sanction was appropriate and we made
attempts to re-engage you in the program.

(11) What happens when a sanction review panel
decides to close my case?

When a sanction review panel decides to close your case,
we will send you a letter to tell you:

(a) What you failed to do;

(b) When your case will be closed;

(c) How to request a fair hearing if you disagree with this
decision;

(d) How to end your penalties and keep your case open
(if you are able to participate for four weeks in a row before
we close your case); and

(e) How your participation before your case is closed can
be used to meet the participation requirement in subsection

(12).
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(12) What if I reapply for TANF or SFA after a sanc-
tion review panel closed my case?

(a) If a sanction review panel closes your case and you
apply within six months, you must participate for four weeks
in a row before you can receive cash. Once you have met
your four week participation requirement, your cash benefits
will start, going back to the date we had all the other informa-
tion we needed to make an eligibility decision.

(b) You will not be required to participate for four weeks
in a row before you receive cash if you apply after your case
has been closed for six months or longer.

(13) What if my TANF or SFA is closed by a sanction
review panel, reopened and I go into sanction again?

(a) When a sanction review panel closes your case, and
we reopen your case, we will follow all steps in subsection
(9) of this section (like the case review and the non-compli-
ance case staffing) during your second month of sanction.

(b) The sanction review panel may close your case after
you are in sanction status for three months in a row.

(c) If you case is closed, and you reapply, we will follow
the rules in subsection (12) of this section to reopen your
case.

WSR 07-04-085
EMERGENCY RULES
SECRETARY OF STATE
(Elections Division)
[Filed February 5, 2007, 4:00 p.m., effective February 5, 2007, 4:00 p.m.]

Effective Date of Rule: Immediately.

Purpose: To outline procedures for protecting voters'
privacy during audits of direct recording electronic devices.

Citation of Existing Rules Affected by this Order:
Amending WAC 434-262-105.

Statutory Authority for Adoption: RCW 29A.04.611.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: This rule must be in effect
prior to the next election, which is scheduled for February 6,
2007.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
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ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: February 5, 2007.
Steve Excell

Assistant Secretary of State

AMENDATORY SECTION (Amending WSR 05-24-040,
filed 11/30/05, effective 12/31/05)

WAC 434-262-105 Audit of results of votes cast on
direct recording electronic device. (1) The audits required
by RCW 29A.60.185 must use the same three races or issues,
randomly selected by lot, for every direct recording elec-
tronic device subject to the audit and utilized in the election.
If there are not three countywide races or issues on the ballot,
the county must select the maximum number of contests
available but no more than three contests from each of the
devices randomly selected for the audit.

(2) Only races and issues with more than ten votes cast
on all direct recording electronic devices in the county may
be selected for the audit. If the county does not have such a
contest, it must not conduct the audit of paper records
required by RCW 29A.60.185.

(3) Counties that utilized more than one direct recording
electronic device in the primary or election must randomly
select the devices until the aggregate total of votes cast in
each selected contest is greater than ten. The devices must
also be aggregated until the number of devices selected meets
the minimum required by RCW 29A.60.185.

(4) Written procedures to perform audits of direct
recording electronic devices as outlined in RCW 29A.60.185
must be promulgated by the county auditor.

(a) The procedures must provide for a process of ran-
domly selecting by lot the direct recording electronic devices
that will be audited.

(b) The procedures for manually tabulating results must
be conducted using a process that includes the following ele-
ments:

(i) A continuous paper record must be utilized in the
audit; the paper record must not be cut into separate individ-
ual records; and

(i1) If a paper record indicates a ballot has been canceled,
that ballot must be exempt from the audit((3)).

(())) (5) The county auditor must compare the paper
records with the electronic records. The county auditor may
take any necessary actions to investigate and resolve discrep-
ancies.

((4)) (6) Prior to certification, and in time to resolve
any discrepancies, the county auditor must alert the county
canvassing board of discrepancies identified during the audit.

(7) Procedures to resolve audit discrepancies must be
promulgated by each county canvassing board in accordance
with discrepancy guidelines published by the secretary of
state.

(8) The aggregate total of paper records counted manu-

ally is subject to public disclosure.
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EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 07-14—Filed February 6, 2007, 2:45 p.m., effective February 6,
2007, 2:45 p.m.]

Effective Date of Rule: Immediately.

Purpose: Amend personal use rules.

Citation of Existing Rules Affected by this Order:
Amending WAC 220-56-350.

Statutory Authority for Adoption: RCW 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: This emergency regulation is
needed to protect the limited natural clam resource and
recently-planted juvenile clams at West Dewatto. There is
insufficient time promulgate permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: February 5, 2007.

J. P. Koenings

Director

NEW SECTION

WAC 220-56-35000B Clams other than razor
clams—Areas and seasons. Notwithstanding the provisions
of WAC 220-56-350, effective immediately until further
notice, it is unlawful to take, dig for and possess clams, cock-
les, and mussels taken for personal use from the following
public tidelands except during the open periods specified
herein:

(1) West Dewatto (DNR 44-A): Closed.

Emergency



WSR 07-04-097

WSR 07-04-097
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 07-16—Filed February 6, 2007, 2:45 p.m., effective February 6,
2007, 2:45 p.m.]

Effective Date of Rule: Immediately.

Purpose: Amend commercial fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-52-04600Y; and amending WAC 220-
52-046.

Statutory Authority for Adoption: RCW 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: California Assembly Bill 2773
(effective January 1, 2007) limits the geographic area where
a California coastal Dungeness crab license is valid to the
state and federal waters adjacent to the coast of California.
The Washington department of fishing and wildlife agreed to
adopt reciprocal regulations limiting the area that Washing-
ton coastal Dungeness crab licenses are valid to the state and
federal waters adjacent to the coast of Washington. Similar
reciprocal rules between Oregon and Washington were in
place at the beginning of the 2005-2006 season. There is
insufficient time to promulgate permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: February 5, 2007.

J. P. Koenings
Director

NEW SECTION

WAC 220-52-04600A Coastal crab season. Notwith-
standing the provisions of WAC 220-52-046, effective
immediately until further notice, it is unlawful to commer-
cially fish for Dungeness crab in Washington coastal waters
of the Pacific Ocean, including Grays Harbor, Willapa Bay,
and the Columbia River, except as provided for in this sec-
tion.

(1) The coastal waters from Destruction Island
(47°40.50) to the WA/OR border (46°15.00), including the
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Columbia River, Willapa Bay, and Grays Harbor, are open to
fishing for Dungeness crab.

(2) The Quinault primary special management area (QIN
SMA) is closed to fishing for Dungeness crab: The QIN
SMA includes the coastal waters shoreward of a line approx-
imating the 25-fathom depth curve from Raft River to Copa-
lis River as described by the following coordinates

e Northeast Corner: 47°28.00 N Lat. - 124°20.70 W Lon.
e Northwest Corner: 47°28.00 N Lat. - 124.33.00 W. Lon.
e Southwest Corner: 47°08.00 N. Lat. - 124°23.50 W.
Lon.

e Southeast Corner: 47°08.00 N. Lat. - 124°11.20 W. Lon.

(3) It is unlawful to fish for or possess Dungeness crabs
or to set crab gear in waters of the Pacific Ocean adjacent to
the states of Oregon or California without the licenses or per-
mits required to commercially fish for Dungeness crab within
the state waters of Oregon or California. Washington coastal
Dungeness crab permits are valid only in Washington state
waters, the Columbia River, Willapa Bay, Grays Harbor and
the Pacific Ocean in federal waters north of the Washing-
ton/Oregon border (46°15.00 N. Latitude), extending 200
nautical miles westward.

(4) All other provisions of the permanent rule remain in
effect.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 220-52-04600Y Coastal crab season. (07-06)



