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DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
(Division of Developmental Disabilities)
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Original Notice.

Preproposal statement of inquiry was filed as WSR 05-
23-133.

Title of Rule and Other Identifying Information: Adopt-
ing chapter 388-828 WAC, The division of developmental
disabilities (DDD) assessment.

Hearing Location(s): Blake Office Park East, Rose
Room, 4500 10th Avenue S.E., Lacey, WA 98503 (one block
north of the intersection of Pacific Avenue S.E. and Alhadeff
Lane. A map or directions are available at http://www]1.dshs.
wa.gov/msa/rpau/docket.html or by calling (360) 664-6097),
on March 27, 2007, at 10:00 a.m.

Date of Intended Adoption: Not earlier than March 28,
2007.

Submit Written Comments to: DSHS Rules Coordina-
tor, P.O. Box 45850, Olympia, WA 98504, delivery 4500
10th Avenue S.E., Lacey, WA 98503, e-mail fernaax@dshs.
wa.gov, fax (360) 664-6185, by 5:00 p.m. on March 27,
2007.

Assistance for Persons with Disabilities:  Contact
Stephanie Schiller, DSHS Rules Consultant, by March 23,
2007, TTY (360) 664-6178 or (360) 664-6097 or by e-mail at
schilse@dshs.wa.gov.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
these rules is to govern and support the administration of the
division's newly developed, computer-based assessment tool
that is designed to measure the support needs of clients for
service determination. The DDD assessment will replace
existing paper-based methods resulting in a universal assess-
ment and support planning process. The purpose of the DDD
assessment is to provide a comprehensive assessment process
that: (1) Collects a common set of assessment information
for reporting purposes to the legislature and the department;
(2) promotes consistency and accuracy in evaluating client
support needs for purposes of planning, budgeting, and
resource management; (3) identifies a level of service and/or
number of care hours that is used to support the assessed
needs of clients who have been authorized to receive Medic-
aid/waiver personal care, waiver respite care, and/or volun-
tary placement program services; (4) records clients' service
requests.

Reasons Supporting Proposal: In 2003, the Joint Legis-
lative Audit and Review Committee (JLARC) issued its per-
formance audit of the division and recommended that DSHS
develop a standardized assessment process for developmen-
tally disabled clients that is designed to be consistently
applied to all clients in all parts of the state. The legislature
appropriated funds for the development and implementation
of the DDD assessment per section 205(3), chapter 518,
Laws of 2005.

Statutory Authority for Adoption: RCW 71A.12.030.
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Statute Being Implemented: Title 71A RCW and chap-
ter 518, Laws of 2005.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of social and health
services, governmental.

Name of Agency Personnel Responsible for Drafting:
Mark Eliason, 640 Woodland Square Loop S.E., Lacey, WA
98504, (360) 725-2517; Implementation and Enforcement:
Don Clintsman, 640 Woodland Square Loop S.E., Lacey,
WA 98504, (360) 725-3426.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. DDD has identified that
there are approximately forty-five supported living (SL),
twenty-three group home (GH), and four hundred twenty-
five adult family home (AFH) providers who provide ser-
vices to DDD clients and meet the definition of a small busi-
ness as defined above. DDD conducted a survey of these pro-
viders regarding their reported costs to participate in a client's
annual assessment and concluded that overall costs to them
will be minor, if there are any costs at all. In addition, DDD
is not able to determine if there is a disproportionate impact
to AFHs since all are considered small businesses. Based on
this information, DDD has concluded that preparation of a
small business economic impact statement is not required.

A cost-benefit analysis is required under RCW
34.05.328. A preliminary cost-benefit analysis may be
obtained by contacting Mark Eliason, 640 Woodland Square
Loop S.E., Lacey, WA 98504, phone (360) 725-2517, fax
(360) 407-0954, e-mail eliasmr2@dshs.wa.gov.

January 19, 2007
Jim Schnellman, Chief
Office of Administrative Resources

Chapter 388-828 WAC

The Division of Developmental Disabilities
(DDD) Assessment

Purpose and Scope

NEW SECTION

WAC 388-828-1000 What is the purpose and scope of
this chapter? This chapter establishes rules governing the
administration of the division of developmental disabilities
(DDD) assessment to persons determined eligible to be cli-
ents of the division per chapter 71A.16 RCW.

Definitions

NEW SECTION

WAC 388-828-1020 What definitions apply to this
chapter? The following definitions apply to this chapter:

"AAIDD" means the American Association on Intellec-
tual and Developmental Disabilities.

"Acuity Scale" refers to an assessment tool that is
intended to provide a framework for documenting important
assessment elements and for standardizing the key questions

Proposed



WSR 07-03-158

that should be asked as part of a professional assessment.
The design helps provide consistency from client to client by
minimizing subjective bias and assists in promoting objective
assessment of a person's support needs.

"ADSA" means the aging and disability services admin-
istration (ADSA), an administration within the department of
social and health services, which includes the following divi-
sions: home and community services, residential care ser-
vices, management services and division of developmental
disabilities.

"ADSA contracted provider" means an individual or
agency who is licensed, certified, and/or contracted by
ADSA to provide services to DDD clients.

"Adult Family Home" or "AFH" means a residential
home in which a person or persons provide personal care,
special care, room and board to more than one but not more
than six adults who are not related by blood or marriage to the
person or persons providing the services (see RCW 70.12.-
010).

"Agency provider" means a licensed and/or ADSA certi-
fied business who is contracted with ADSA or a county to
provide DDD services (e.g., personal care, respite care, resi-
dential services, therapy, nursing, employment, etc.).

"Algorithm" means a numerical formula used by the
DDD Assessment for one or more of the following:

(1) Calculation of assessed information to identify a cli-
ent's relative level of need;

(2) Determination regarding which assessment modules
a client receives as part of his’her DDD assessment; and

(3) Assignment of a service level to support a client's
assessed need.

"Authorization" means DDD approval of funding for a
service as identified in the Individual Support Plan or evi-
dence of payment for a service.

"CARE" refers to the Comprehensive Assessment
Reporting Evaluation assessment per chapter 388-106 WAC.

"Client" means a person who has a developmental dis-
ability as defined in RCW 71A.10.020(3) who also has been
determined eligible to receive services by the division under
chapter 71A.16 RCW.

"Collateral contact" means a person or agency that is
involved in the client's life (e.g., legal guardian, family mem-
ber, care provider, friend, etc.).

"Companion home" is a DDD contracted residential ser-
vice that provides twenty-four hour training, support, and
supervision, to one adult living with a paid provider.

"DDD" means the division of developmental disabilities,
a division with the aging and disability services administra-
tion (ADSA), department of social and health services
(DSHS).

"Department” means the department of social and health
services (DSHS).

"Group home" or "GH" means a ADSA licensed adult
family home or boarding home contracted and certified by
ADSA to provide residential services and support to adults
with developmental disabilities.

"ICF/MR" means a facility certified as an intermediate
care facility for the mentally retarded to provide habilitation
services to DDD clients.
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"ICF/MR Level of Care" is a standardized assessment of
a client's need for ICF/MR Level of Care per 42 CFR 440 and
42 CFR 483. In addition, ICF/MR Level of Care refers to one
of the standards used by DDD to determine whether a client
meets minimum eligibility criteria for one of the DDD HCBS
waivers.

"Individual Support Plan" or "ISP" is a document that
authorizes and identifies the DDD paid services to meet a cli-
ent's assessed needs.

"Legal Guardian" means a person/agency, appointed by
a court, who is authorized to make some or all decisions for a
person determined by the court to be incapacitated. In the
absence of court intervention, parents remain the legal guard-
ians for their child until the child reaches the age of eighteen.

"LOC score" means a score for answers to questions in
the Support Needs Assessment for Children that are used in
determining if a client meets eligibility requirements for
ICF/MR Level of Care.

"Modules" refers to three sections of the DDD Assess-
ment. They are: the Support Assessment, the Service Level
Assessment, and the Individual Support Plan (ISP).

"Panel" refers to the visual user-interface in the DDD
Assessment computer application where assessment ques-
tions are typically organized by topic and you and your
respondents' answers are recorded.

"Plan of Care" or "POC" refers to the paper-based
assessment and service plan for clients receiving services on
one of the DDD HCBS waivers prior to June 1, 2007.

"Raw Score" means the numerical value when adding a
person's "Frequency of Support," "Daily Support Time," and
"Type of Support" scores for each activity in the support
needs and supplemental protection and advocacy scales of
the Supports Intensity Scale (SIS) Assessment.

"Residential Habilitation Center" or "RHC" is a state-
operated facility certified to provide ICF/MR and/or nursing
facility level of care for persons with developmental disabili-
ties per chapter 71A.20 RCW.

"Respondent" means the adult client and/or another per-
son familiar with the client who participates in the client's
DDD Assessment by answering questions and providing
information. Respondents may include ADSA contracted
providers.

"SIS" means the Supports Intensity Scale developed by
the American Association of Intellectual and Developmental
Disabilities (AAIDD). The SIS is in the Support Assessment
module of the DDD Assessment.

"Service Provider" refers to an ADSA contracted agency
or person who provides services to DDD clients. Also refers
to state operated living alternative programs (SOLA).

"SOLA" means a state operated living alternative pro-
gram for adults that is operated by DDD.

"State supplementary payment" or "SSP" is the state paid
cash assistance program for certain DDD eligible Social
Security Income clients per chapter 388-827 WAC.

"Supported living" or "SL" refers to residential services
provided by ADSA certified residential agencies to clients
living in homes that are owned, rented, or leased by the cli-
ents or their legal representatives.

"Waiver personal care" means physical or verbal assis-
tance with activities of daily living (ADL) and instrumental
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activities of daily living (IADL) due to your functional limi-
tations per chapter 388-106 WAC to individuals who are
authorized to receive services available in the Basic, Basic
Plus, and Core waivers per chapter 388-845 WAC.

"Waiver respite care" means short-term intermittent
relief for persons normally providing care to individuals who
are authorized to receive services available in the Basic,
Basic Plus, and Core waivers per chapter 388-845 WAC.

"You/Your" means the client.

Division of Developmental Disabilities Assessment

NEW SECTION

WAC 388-828-1040 What is the DDD assessment?
(1) The DDD Assessment is an assessment tool designed to
measure the support needs of persons with developmental
disabilities.

(2) The DDD Assessment has three modules:

(a) The Support Assessment (see WAC 388-828-2000 to
WAC 388-828-6020);

(b) The Service Level Assessment (see WAC 388-828-
7000 to WAC 388-828-7080); and

(c) The Individual Support Plan (ISP) (see WAC 388-
828-8000 to 388-828-8060).

(3) The DDD Assessment is part of the Aging and Dis-
ability Services Administration's (ADSA) Comprehensive
Assessment Reporting Evaluation system (CARE).

NEW SECTION

WAC 388-828-1060 What is the purpose of the DDD
assessment? The purpose of the DDD Assessment is to pro-
vide a comprehensive assessment process that:

(1) Collects a common set of assessment information for
reporting purposes to the legislature and the department.

(2) Promotes consistency in evaluating client support
needs for purposes of planning, budgeting, and resource man-
agement.

(3) Identifies a level of service and/or number of hours
that is used to support the assessed needs of clients who have
been authorized by DDD to receive:

(a) Medicaid personal care services or DDD HCBS
Waiver Personal Care per chapter 388-106 WAC;

(b) Waiver respite care services per chapter 388-845
WAC;

(c) Services in the Voluntary Placement Program (VPP)
per chapter 388-826 WAC.

(4) Records your service requests.

NEW SECTION

WAC 388-828-1080 Who must administer the DDD
assessment? Only DDD employees can administer the DDD
Assessment.

NEW SECTION

WAC 388-828-1100 Who receives the DDD assess-
ment? DDD must administer a DDD Assessment when you
meet any of the following conditions:
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(1) You are currently approved by DDD to receive a
DDD paid service evidenced by meeting one of the condi-
tions in WAC 388-828-1440;

(2) You request enrollment in one of the DDD HCBS
waivers per chapter 388-845 WAC;

(3) You are age three or older and request a DDD
Assessment;

(4) You have been determined eligible for categorically
needy medical coverage per WAC 388-475-0100 and
requested one of the following Medicaid state plan services:

(a) You have requested an assessment for Medicaid per-
sonal care services per chapter 388-106 WAC; or

(b) You have been approved to receive Private Duty
Nursing services for clients seventeen years of age and
younger per WAC 388-551-3000.

(5) You are receiving SSP in lieu of a DDD paid service
per chapter 388-827 WAC;

(6) You request admission to a RHC per title 42 CFR
440, title 42 CFR 483, and title 71A RCW;

(7) You reside in a RHC or community ICF/MR and you
are involved in discharge planning for community placement;

(8) You do not meet any of the conditions listed in WAC
388-828-1120.

NEW SECTION

WAC 388-828-1120 Who does not receive the DDD
assessment? DDD will not administer the DDD Assessment
when you meet any of the following conditions:

(1) You have not identified a person willing to receive
notice on your behalf regarding specific DDD decisions as
required per RCW 71A.10.060 and DDD does not believe
you are capable of understanding department decisions that
may affect your care; or

(2) A respondent cannot be identified to participate in
your DDD Assessment;

(3) You reside in a RHC and are not currently involved
in discharge planning for community placement;

(4) You reside in a community ICF/MR and are not
authorized by DDD to receive employment/community ser-
vices paid through the counties; or

(5) You are under the age of three and do not meet any of
the conditions in WAC 388-828-1100.

NEW SECTION

WAC 388-828-1140 What will DDD do if there is no
one willing to receive notice on your behalf regarding spe-
cific DDD decisions? If there is no one available to receive
notice on your behalf regarding specific DDD decisions,
DDD will do all of the following:

(1) Consult with the Assistant Attorney General to deter-
mine if:

(a) You are able to represent yourself; or

(b) You require a legal representative/guardian.

(2) Continue current services until the issue is resolved
per section (1) above.
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NEW SECTION

WAC 388-828-1160 Does everyone receive all three
modules of the DDD assessment? (1) The Support Assess-
ment module is administered to all clients who receive a
DDD Assessment.

(2) Only clients receiving a DDD paid service, SSP in
lieu of a DDD paid service, or who are approved for a DDD
paid service will receive the Service Level Assessment and
Individual Support Plan modules since these modules are
required:

(a) Prior to the authorization/reauthorization of a DDD
paid service or SSP; and

(b) To determine a service level and/or number of hours
for a service; and

(c) To authorize the DDD approved paid service(s) per
WAC 388-828-8000.

NEW SECTION

WAC 388-828-1180 How will your assessed unmet
need(s) be met if there is no approved funding to provide
a DDD paid service? If you complete the DDD Assessment
and are assessed to have an unmet need and there is no
approved funding to support that need, DDD will offer you
referral information for ICF/MR services per title 71A RCW,
chapter 388-825 WAC, and chapter 388-837 WAC. In addi-
tion, DDD may:

(1) Provide information and referral for Non-DDD com-
munity-based supports; and

(2) Add your name to the waiver data base, if you have
requested enrollment in a DDD HCBS waiver per chapter
388-845 WAC; and

(3) Authorize short-term emergency services as an
exception-to-rule (ETR) per WAC 388-440-0001.

NEW SECTION

WAC 388-828-1200 Will DDD ask your family to dis-
close financial and dependent information? DDD will only
ask for information regarding your family's annual gross
income and the number of household dependents when:

(1) You are age seventeen or younger; and

(2) Your family has not made a request for your admis-
sion to a Residential Habilitation Center (RHC).

NEW SECTION

WAC 388-828-1220 Will DDD require your family to
provide supporting documentation of their annual gross
income and number of household dependents? DDD
accepts your family's verbal report and does not require your
family to provide supporting documentation of their annual
gross income and number of household dependents.

NEW SECTION

WAC 388-828-1240 What does DDD do when family
income and household dependent information are not
provided? If you meet the criteria in WAC 388-828-1200
and your family does not report family income and dependent
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information, the only consequence will be a denial for any
new state-only DDD paid services.

NEW SECTION

WAC 388-828-1260 What action will DDD take if
your family does not report income and dependent infor-
mation? If during your DDD Assessment your family does
not report family income and dependent information, DDD
will:

(1) Ask if you would like referral information for ICF/
MR services; and

(2) Continue to administer your DDD Assessment; and

(3) Continue to authorize the DDD paid services or SSP
you are receiving at the time of your DDD Assessment if you
continue to meet the eligibility requirements for those ser-
vices.

NEW SECTION

WAC 388-828-1280 How will your access to, or
receipt of, DDD HCBS waiver services be affected if your
family does not report family income and dependent
information? Your waiver eligibility or right to request
waiver enrollment is not affected if your family does not
report family income and dependent information.

NEW SECTION

WAC 388-828-1300 How will your access to, or
receipt of, Medicaid personal care, private duty nursing
services, or SSP be affected if your family does not report
family income and dependent information? Your access
to, or receipt of, Medicaid personal care services per chapter
388-106 WAC, Private Duty Nursing services for children
seventeen years of age and younger per WAC 388-551-3000,
or SSP per chapter 388-827 WAC is not affected if your fam-
ily does not report income and dependent information.

NEW SECTION

WAC 388-828-1320 What happens if you are
approved to receive a DDD paid service and you refuse to
have a DDD assessment administered? If you are approved
to receive a DDD paid service and refuse to have a DDD
Assessment administered, DDD is unable to authorize new or
current DDD paid services and will do all of the following:

(1) Explain what happens if you refuse to allow DDD to
administer the DDD Assessment to you, your respondents,
and the person you have identified to receive notice on your
behalf per RCW 71A.10.060.

(2) Consult with the Assistant Attorney General when
you have not identified a person to receive notice on your
behalf per RCW 71A.10.060 to determine if:

(a) You are able to represent yourself; or

(b) You require a legal representative/guardian.

(3) Terminate existing DDD paid services when they
reach their authorized end date.

(4) Provide you notice and appeal rights for denied
and/or terminated service(s) per WAC 388-825-100 and
WAC 388-825-120.



Washington State Register, Issue 07-05

(5) Provide you with information on how to contact
DDD in case you later decide you want a DDD Assessment
administered.

NEW SECTION

WAC 388-828-1340 After administering the DDD
assessment, how long does DDD have to complete your
DDD assessment? (1) DDD will complete your DDD
Assessment as soon as possible after it is administered.

(2) DDD will complete your DDD Assessment no later
than thirty days from the date it was created in CARE.

NEW SECTION

WAC 388-828-1360 Are there any exceptions to com-
pleting your DDD assessment within thirty days? DDD
will not complete your DDD assessment when:

(1) You are approved to receive a DDD paid service; and

(2) You have not identified an ADSA contracted pro-
vider.

NEW SECTION

WAC 388-828-1380 What will DDD do if you are
unable to identify an ADSA contracted provider? If you
are unable to identify an ADSA contracted provider, DDD
will provide you with contact information for ADSA con-
tracted agency providers.

NEW SECTION

WAC 388-825-1400 What is your responsibility
when selecting and/or hiring an ADSA contracted indi-
vidual provider? You or your legal representative/guardian
has the primary responsibility for identifying, hiring, super-
vising, and/or terminating an ADSA contracted individual
provider.

Reviser's note: The above new section was filed by the agency as
WAC 388-825-1400. This section is placed among sections forming new
chapter 388-828 WAC, and therefore should be numbered WAC 388-828-

1400. Pursuant to the requirements of RCW 34.08.040, the section is pub-
lished in the same form as filed by the agency.

NEW SECTION

WAC 388-828-1420 What is your responsibility
when selecting an ADSA contracted agency provider?
You or your legal representative/guardian has the responsi-
bility of choosing an agency provider. DDD or the county
will provide you information on contracted and qualified
agency providers.

NEW SECTION

WAC 388-828-1440 What is the definition of DDD
"paid service" in chapter 388-828 WAC? For the purpose
of this chapter, a DDD paid service is defined as an authori-
zation of a program and/or service as evidenced by one or
more of the following:

[51]

WSR 07-03-158

(1) An open social service payment system (SSPS)
authorization within the past ninety days used for payment of
a service or SSP; or

(2) A current county service authorization for one of the
following services:

(a) Person to Person; or

(b) Individual Employment; or

(¢) Group Supported Employment; or

(d) Pre-vocational/Specialized Industries; or

(e) Community Access; or

(f) Individual and Family Assistance.

(3) A current waiver POC or waiver ISP; or

(4) Residence in a State Operated Living Alternative
(SOLA) program; or

(5) Authorization of Family Support services within the
last twelve months per chapter 388-825 WAC; or

(6) Documentation of DDD approval of your absence
from DDD paid services for more than ninety days with
available funding for your planned return to services; or

(7) Evidence of approval for funding of a DDD service
or enrollment in a DDD HCBS waiver; or

(8) Payment of services using Form A-19 State of Wash-
ington Invoice Voucher for receipt of:

(a) Dangerous Mentally Ill Offender funds

(b) Crisis stabilization services;

(¢) Specialized psychiatric services; or

(d) Diversion bed services.

NEW SECTION

WAC 388-828-1460 When will you receive an initial
DDD assessment? DDD intends to assess all clients per
WAC 388-828-1100 based on available resources. DDD
must administer an initial DDD Assessment when:

(1) You are receiving a DDD paid service and your
annual reassessment is due for continuation of the DDD paid
service; or

(2) You are receiving a DDD paid service and a reassess-
ment is needed due to a significant change that may affect
your support needs; or

(3) You are receiving SSP in lieu of a DDD paid service
and your eligibility for SSP needs to be re-determined per
WAC 388-827-0120;

(4) You are not receiving a paid service and you are
approved for funding of a DDD paid service and an assess-
ment must be performed prior to the authorization of ser-
vices; or

(5) You make a request to have a DDD Assessment
administered and meet the criteria in WAC 388-828-1100; or

(6) You are contacted by DDD and offered an opportu-
nity to have a DDD Assessment.

NEW SECTION

WAC 388-828-1480 Are there any exceptions allow-
ing authorization of a DDD paid service prior to adminis-
tering a DDD assessment? During the year prior to July
2008, due to staff resources, DDD may authorize or reautho-
rize the following services before a DDD assessment is
administered:
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(1) Funding from the legislature that provides resources
for services to be available by a certain date;

(2) The annual reallocation of dollars for Traditional
Family Support in June 2007; or

(3) Emergency services as determined by DDD as criti-
cal to the client's health and safety.

NEW SECTION

WAC 388-828-1500 When does DDD conduct a reas-
sessment? A reassessment must occur:

(1) On an annual basis if you are receiving a paid service
or SSP; or

(2) When a significant change is reported that may affect
your need for support. (e.g. changes in your medical condi-
tion, caregiver status, behavior, living situation, employment
status).

NEW SECTION

WAC 388-828-1520 Where is the DDD assessment
and reassessment administered? The DDD Assessment
and reassessment are administered in your place of residence.

NEW SECTION

WAC 388-828-1540 Who participates in your DDD
assessment? (1) All relevant persons who are involved in
your life may participate in your DDD Assessment, including
your parent(s), legal representative/guardian, advocate(s),
and service provider(s).

(2) DDD requires that at a minimum: you, one of your
respondents, and your DDD case resource manager/social
worker participate in your DDD Assessment interview. In
addition:

(a) If you are under the age of eighteen, your parent(s) or
legal guardian(s) must participate in your DDD Assessment
interview.

(b) If you are age eighteen or older, your court appointed
legal representative/guardian must be consulted if he/she
does not attend your DDD Assessment interview.

(c) If you are age eighteen and older and have no legal
representative/guardian, DDD will assist you to identify a
respondent.

(d) DDD may require additional respondents to partici-
pate in your DDD Assessment interview, if needed, to obtain
complete and accurate information.

NEW SECTION

WAC 388-828-1560 Do all questions in the DDD
assessment have to be answered? All questions in the DDD
Assessment that are on a mandatory panel must be answered.
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NEW SECTION

WAC 388-828-1580 Why does DDD require all ques-
tions on mandatory panels to be answered in the DDD
assessment? DDD requires that all questions on mandatory
panels be answered because:

(1) The legislature has directed DDD to assess all eligi-
ble clients with a common, standardized assessment process
that measures the support needs of individuals with develop-
mental disabilities.

(2) The DDD Assessment algorithms in the Support
Assessment module are designed to:

(a) Determine acuity scores and acuity levels for a vari-
ety client needs; and

(b) Provide a valid measure of each client's support
needs relative to the support needs of other clients who have
received the DDD Assessment.

NEW SECTION

WAC 388-828-1600 What happens if you refuse to
answer a question on a mandatory panel in the DDD
assessment? If you refuse to answer a question on a manda-
tory panel in the DDD Assessment, DDD is unable to com-
plete your DDD Assessment and will do all of the following:

(1) Explain what happens if you refuse to answer a ques-
tion on a mandatory panel to you, your respondents, and the
person you have identified to receive notice on your behalf
per RCW 71A.10.060.

(2) Consult with the Assistant Attorney General when
you have not identified a person to receive notice on your
behalf per RCW 71A.10.060 to determine if:

(a) You are able to represent yourself; or

(b) You require a legal representative/guardian.

(3) Terminate existing DDD paid services when they
reach their authorized end date;

(4) Provide you notice and appeal rights for denied
and/or terminated service(s) per WAC 388-825-100 and
WAC 388-825-120; and

(5) Provide you with information on how to contact
DDD in case you later decide you want a DDD Assessment
administered.

NEW SECTION

WAC 388-828-1620 How does DDD determine which
panels are mandatory in your DDD assessment? DDD
determines which panels are mandatory in your DDD Assess-
ment by assigning you to a client group using the following
table:

If you are approved by DDD to receive:

Your client group is:

(1) DDD DCBS Waiver services per chapter 388-845 WAC; or
(2) State-only residential services per chapter 388-825 WAC; or

(3) ICF/MR services per 42 CFR 440 and 42 CFR 483.

Waiver and State-Only
Residential
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If you are approved by DDD to receive:

Your client group is:

(4) Medicaid personal care (MPC) per chapter 388-106 WAC; or

(5) DDD HCBS Basic, Basic Plus, or Core Waiver services per chapter 388-845 WAC and Per-
sonal Care services per chapter 388-106 WAC; or

(6) Medically Intensive Health Care Program services per chapter 388-551 WAC; or

(7) Adult Day Health services per chapter 388-106 WAC; or

(8) Private Duty Nursing services per chapter 388-551 WAC; or

(9) Community Options Program Entry System (COPES) services per chapter 388-106 WAC; or
(10) Medically Needy Residential waiver services per chapter 388-106 WAC; or

(11) Medicaid Nursing Facility Care services per chapter 388-106 WAC.

Other Medicaid Paid Ser-
vices

(12) County Employment services per chapter 388-850 WAC.

(13) Other DDD paid services per chapter 388-825 WAC, such as:

(a) Family support services; or

(b) Professional services.

(14) Non-waiver voluntary placement program services per chapter 388-826 WAC;
(15) SSP only per chapter 388-827 WAC;

State-Only Paid Services

(16) You are not approved to receive any DDD paid services.

No Paid Services

NEW SECTION

WAC 388-828-1640 What are the mandatory panels in your DDD assessment? After DDD has determined your client
group, DDD determines the mandatory panels in your DDD Assessment using the following tables. An "X" indicates that the

panel is mandatory; an "O" indicates the panel is optional. If it is blank, the panel is not used.
(1) DDD "Assessment Main" and Client Details Information

Client Group
DDD Assessment Waiver and State Only | Other Medicaid Paid State Only Paid
Panel Name No Paid Services Residential Services Services
Assessment Main X X X X
Demographics X X X X
Overview X X X X
Addresses X X X X
Collateral Contacts X X X X
Financials X X X X
(2) Supports Intensity Scale Assessment
Client Group
DDD Assessment Waiver and State Only | Other Medicaid Paid State-Only Paid
Panel Name No Paid Services Residential Services Services
Home Living X X X X
Community Living X X X X
Lifelong Learning X X X X
Employment X X X X
Health & Safety X X X X
Social Activities X X X X
Protection & Advocacy X X X X
(3) Support Assessment for Children
Client Group
DDD Assessment Waiver and State Only | Other Medicaid Paid State-Only Paid
Panel Name No Paid Services Residential Services Services
Activities of Daily Living X X X X
IADLs (Instrumental X X X X
Activities of Daily Living)
[7] Proposed
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Client Group
DDD Assessment Waiver and State Only | Other Medicaid Paid State-Only Paid
Panel Name No Paid Services Residential Services Services
Family Supports X X X X
Peer Relationships X X X X
Safety & Interactions X X X X
(4) Common Support Assessment Panels
DDD Assessment Waiver and State Only | Other Medicaid Paid State-Only Paid
Panel Name No Paid Services Residential Services Services
Medical Supports X X X X
Behavioral Supports X X X X
Protective Supervision X X X X
DDD Caregiver Status* X X X X
Programs and Services X X X X

*Information on the DDD Caregiver Status panel is not mandatory for clients receiving paid services in an AFH, SL, GH,

SOLA, or RHC.

(5) Service Level Assess

ment Panels

DDD Assessment
Panel Name

No Paid Services

Waiver and State Only
Residential

Other Medicaid Paid
Services

State-Only Paid
Services

Environment

X

X

Medical Main

Medications

Diagnosis

Seizures

Medication Management

Treatments/programs

ADH (Adult Day Health)

Pain

Indicators-Main

Allergies

Indicators/Hospital

Foot

Skin

Skin Observation

Vitals/Preventative

Comments

Communication-Main

Speech/Hearing

Psych/Social

MMSE (Mini-Mental Sta-
tus Exam)

OO |O|O|O[X|O XXX [X|O|X|O| XX )X X|O

DU PR P RO PR O X D PR DX D O DX | < 4 4

OO |0 |O|O|O|O|O|O|X[X|O|X|O|X[X|X|X|=|O|O

Memory

Behavior

Depression

Suicide

Sleep

Relationships & Interests

O|O0|0|0|0|0

OO |O |||

O|O|0 0|00
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DDD Assessment Waiver and State Only | Other Medicaid Paid State-Only Paid
Panel Name No Paid Services Residential Services Services
Decision Making o O

Goals

Legal Issues

Alcohol

Substance Abuse

Tobacco

Mobility Main

Locomotion In Room

Locomotion Outside Room

Walk in Room

Bed Mobility

Transfers

Falls

Toileting-Main

Bladder/Bowel

Toilet Use

Eating-Main

Nutritional/Oral

Eating

Meal Preparation

Hygiene-Main

Bathing

Dressing

Personal Hygiene

Household Tasks

Transportation

Essential Shopping

Wood Supply

Housework

Finances

Pet Care

Functional Status

O|O|0|0|O|O|O|0|O|0O|O|O|0|0|0|0|O|0|0|0|O|O|0|0|0|O|O|0|O|O|X

O|O|0|0|O|O|O|0|0|0|0|O|0|0|0|0|O|0|0|0|0|0|0|0|0|0|0|0|0|0|0

ON&OOONNNNNNNNNNNNNNN><O><><><><><><><OOOO><

Employment Support* X* X*
Mental Health X X
DDD Sleep* X* (0]

*Indicates that:

(a) The "Employment Support" panel is mandatory only for clients age twenty-one and older who are on or being consid-
ered for one of the county services listed in WAC 388-828-1440(2).
(b) The "DDD Sleep" panel is mandatory only for clients who are age eighteen or older and who are receiving:
(i) DDD HCBS Core or Community Protection waiver services; or
(ii) State-Only residential services.

[91
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Support Assessment Module

NEW SECTION

WAC 388-828-2000 What is the support assessment
module? The Support Assessment module is the first section
of the DDD Assessment and is administered to all DDD cli-
ents.

NEW SECTION

WAC 388-828-2020 What is the purpose of the sup-
port assessment module? The purpose of the Support
Assessment module is to:

(1) Collect a common set of assessment information that
is scored for all persons who are eligible to receive a DDD
Assessment per WAC 388-828-1100;

(2) Promote a consistent process to evaluate client sup-
port needs;

(3) Determine whether a person meets the ICF/MR level
of care standard for potential waiver eligibility; and

(4) Identify the persons receiving, or approved for, DDD
paid services or SSP who will need the additional two assess-
ment modules:

(a) The Service Level Assessment module; and

(b) The Individual Support Plan module.

Washington State Register, Issue 07-05

NEW SECTION

WAC 388-828-2040 What components are contained
in the support assessment module? The Support Assess-
ment module contains the following components:

(1) The Support Assessment for Children;

(2) The Supports Intensity Scale (SIS)Assessment;

(3) DDD Protective Supervision Acuity Scale;

(4) DDD Caregiver Status Acuity Scale;

(5) DDD Activities of Daily Living (ADL) Acuity Scale;

(6) DDD Behavioral Acuity Scale;

(7) DDD Medical Acuity Scale;

(8) DDD Interpersonal Support Acuity Scale;

(9) DDD Mobility Acuity Scale;

(10) DDD Respite Assessment; and

(11) Programs and Services component.

NEW SECTION

WAC 388-828-2060 How does your assessment age
affect the support assessment module? Age guidelines are
incorporated into the support assessment module to exclude
age appropriate supports unrelated to a disability. The fol-
lowing table illustrates which components DDD includes in
your Support Assessment module based on your assessment
age:

Components contained in the Support Assessment module Age (0-15) Age (16+)
The Support Assessment for Children Yes No
SIS Support Needs and Supplemental Protection and Advocacy Scales No Yes
SIS Exceptional Medical and Behavior Support Needs Scales Yes Yes
DDD Protective Supervision Acuity Scale Yes Yes
DDD Caregiver Status Acuity Scale Yes Yes
DDD Activities of Daily Living Acuity Scale Yes Yes
DDD Behavioral Acuity Scale Yes Yes
DDD Medical Acuity Scale Yes Yes
DDD Interpersonal Support Acuity Scale Yes Yes
DDD Mobility Scale Yes Yes
Current Programs and Services component Yes Yes

NEW SECTION

WAC 388-828-2080 How does DDD determine your
assessment age? If you are within thirty calendar days of
your next birthday, DDD determines your assessment age to
be that of your next birthday.

The Support Assessment for Children

NEW SECTION

WAC 388-828-3000 What is the purpose of the sup-
port assessment for children? The Support Assessment for
Children measures the support needs of children from birth to
age fifteen.

Proposed [10]

NEW SECTION

WAC 388-828-3020 What is the purpose of the sup-
port assessment for children? The purpose of the Support
Assessment for Children ages fifteen or younger is to deter-
mine:

(1) Your ICF/MR Level of Care score for DDD HCBS
waiver eligibility;

(2) The health and welfare needs that must be addressed
in your individual support plan if you are enrolled in a DDD
HCBS waiver; and

(3) Your support need levels for:

(a) The DDD Activities of Daily Living Acuity Scale;

(b) The DDD Interpersonal Support Acuity Scale; and

(c) The DDD Mobility Acuity Scale.
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WAC 388-828-3040 What questions are asked in the support assessment for children and how are they scored? DDD
scores the answers to each of the following questions in the Support Assessment for Children based on the respondent informa-

tion:

(1) Dress and groom self: What support does the child need to dress and groom self as expected of others of same age?

Answers Definitions LOC Score Acuity Score

Physical Assistance Needs major support in the form of total physical 1 4
assistance, intensive training and/or therapy for
dressing and grooming.

Training Needs moderate support in the form of some physical 0 3
assistance and/or training and/or therapies to dress
and groom self.

Reminders/Prompts Needs reminders or prompts to dress and groom self 0 2
appropriately.

No support needed or at age | Atage level (may have physical supports) in dressing 0 0

level

and grooming.

(2) Toilet self: What support does the child need to toilet self as expected of other

s in his/her age group?

Answers Definitions LOC Score Acuity Score
Total physical support Needs major support in the form of total physical 1 4
support. Intensive training intervention and/or daily
therapy to toilet self.
Partial physical assistance, | Needs moderate support in the form of some physical 0 3
training assistance, standard training and/or regular therapy.
Reminders/prompts Needs reminders or prompts. 0 2
No support needed or at age | Toilets self or has physical support in place to toilet 0 0
level self.
(3) Eat at age level: What support does the child need to eat at age level?
Answers Definitions LOC Score Acuity Score
Total physical support Needs major support in the form of total physical 1 4
assistance, intensive training and/or daily therapy.
Partial physical assistance, | Needs moderate support in the form of some physical 1 3
training assistance, standard training, and/or regular therapy.
Reminders/prompts Needs help with manners and appearance when eat- 0 2
ing, in the form of reminders and prompts.
No support needed or at age | At age level (may have physical supports) in eating. 0 0

level

(4) Move Around: What support does the child need to move around in the same ways as other childr

en of same age?

Answers Definitions LOC Score Acuity Score
Total physical support Needs major intervention in the form of total physical 1 4
support to move around, intensive training and/or
daily therapy.
Partial physical assistance, | Needs moderate support such as someone's help to 1 3
training move around or may use or learn to use adaptive
device or may require standard training.
Reminders/prompts Needs mild intervention in the form of training and 0 2
physical prompting for scooting/crawling/walking
behaviors.
No support needed or at age | No supports needed - child is scooting/crawl- 0 0

level

ing/walking at age level

(5) Communicate: What support does the child need to communicate as others of same age?

[11]
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Answers Definitions LOC Score Acuity Score
Total physical support Currently someone else must always determine and 1 4
communicate child's needs.
Training/therapy With intensive training or therapy support, child may 1 3
learn sufficient verbal and/or signing skills to make
self easily understandable to others. May include par-
tial physical support.
Adaptive device/interpreter | With physical support (adaptive device, interpreter), 0 2
child is always able to communicate.
No support needed or at age | No supports needed and/or at age level. 0 0

level

(6) Learn about and use money: What support does the child need to learn about and use money?

Answers Definitions LOC Score Acuity Score
Total physical support Child is not old enough to know about money. 0 4
Partial physical assistance, | Family must devise special opportunities for child to 0 3
training earn/or spend money.
Create opportunities, Needs to learn about earning and/or spending money 0 2
reminders/prompts in typical age-level ways.
No support needed or at age | Needs no support. Independently uses opportunities 0 0
level typical to his/her age group to earn and/or spend
money.
(7) Make choices and take responsibility: What support does the child need to make choices and take responsibility?

Answers Definitions LOC Score Acuity Score
Total physical support Needs major support in the form of special and/or 1 4
technical help to and from family/teachers to create
opportunities for making choices and taking respon-
sibility.
Partial physical assistance, | Needs moderate support in the form of family/teach- 1 3
training ers creating and explaining a variety of opportunities
for making choices and taking responsibility.
Create opportunities, Needs some support in the form of explanation of 1 2
reminders/prompts available options for making choices and taking
responsibility.
No support needed or at age | Needs no support. Readily uses a variety of opportu- 0 0
level nities to indicate choices (activity, food, etc.) and take
responsibility for tasks, self, etc.
(8) Explore environment: What support does the child need to explore environment?

Answers Definitions LOC Score Acuity Score
Total physical support Needs major support in the form of specialized tech- 1 4
nical help to and from family/teachers to create ways
which support/encourage child to explore and reach

out.
Partial physical assistance, | Needs moderate support in the form of some train- 1 3
training ing/physical help to and from family and teachers to

create ways and opportunities for child to explore

environment and reach out.
Reminders/prompts Needs some support in the form of verbal encourage- 0 2

ment or presence of someone child trusts to explore
environment and reach out.

Proposed
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Answers

Definitions

LOC Score

Acuity Score

No support needed or at age
level

Needs no support and/or is at age level. Readily
explores environment (may have adaptive device)
and reaches out in ways typical to child's age group.

0

0

(9) Meet therapy health needs: What supports are necessary to get child's therapy

health needs met?

Answers Definitions LOC Score Acuity Score
Daily intervention by pro- | Child requires medical/health intervention or moni- 1 4
fessionals toring by professionals at least daily.
Monitoring by health pro- | Child needs regular (weekly, monthly) monitoring by 1 3
fessionals health professionals.
Monitoring by trained oth- | Child needs daily support and/or monitoring by train- 1 2
ers ing others.
Community health system | Needs regular on-going therapy and/or monitoring of 0 1
health needs through typical community health sys-
tems.
No support needed or at age | No specialized supports or ongoing therapies neces- 0 0

level

sary.

(10) Help family continue to meet child's needs: What support services should the system provide to help family continue

to meet child's needs?

Answers

Definitions

LOC Score

Acuity Score

Urgent extensive support

Substantial significant supports to child and parents
needed. Child in, or at risk of, out-of-home placement
at this time.

1

4

Substantial support/refer-
rals needed

Substantial support needed/requested; (e.g., requests
for more than two days per month respite, referral to
homemakers, homebuilders; request for long term
behavior management training, need extensive and/or
expensive environmental modification or equipment;
request frequent contact with case manager.)

Moderate support

Moderate external support needed/requested; (e.g.,
requests for regular respite, intensive but short-term
behavior management, referral for parent training
help, referral to day care services; and/or request for
regular contact with case manager.)

Minimal support

Minimal external support needed/requested; (e.g.,
requests for occasional respite, referrals to parent
support group, and/or case manager helps obtain
adaptive equipment.)

No support needed or at age
level

No external supports are necessary. Family has
obtained any necessary adaptive equipment.

(11) Have relationships with family members: What support does the child need to

ily members expected of non-di

sabled children of the same age?

make the kind of relationships with fam-

Answers Definitions LOC Score Acuity Score
Total physical support Opportunities for contributing to family life totally 0 4
dependent on others to maintain, interpret child's role
to other family members.
Partial physical assistance, | Requires major support in the form of daily/weekly 0 3

training

creation of opportunities to be seen as a contributing

member and assume typical family responsibilities.

[13]
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level

ship.

Answers Definitions LOC Score Acuity Score
Reminders/prompts Requires moderate support in the form of adaptive 0 2
device, training and/or reminders to be seen as con-
tributing member and assume typical family respon-
sibilities.
No support needed or at age | Needs no support to form positive family relation- 0 0

(12) Explore and use typical community resources: What support does the child need to explore and use typical community
resources such as stores, parks, and playgrounds?

level

resources regularly.

Answers Definitions LOC Score Acuity Score
Total physical support Family needs major support (perhaps respite) to con- 0 4
tinue to provide child total physical support to use
typical resources.
Partial physical assistance, | Moderate support is needed - family must create 0 3
training ways for child to use these resources in ways typical
to child's age group.
Reminders/prompts Minimal support needed - family may wish sugges- 0 2
tions or some support on ways to enable child's regu-
lar use of typical resources.
No support needed or at age | Needs no support and/or at age level. Uses these 0 0

(13) Play with others: What supports are needed for the child to develop age-level skills in playing with others?

level

ing skills developing at age level.

Answers Definitions LOC Score Acuity Score
Total physical support Major support needed by others to help child play. 0 4
Parents may request special adaptive equipment and
training to foster child's playing skills.
Partial physical assistance | Moderate support needed in the form of a verbal 0 3
training and/or some physical intervention to help child play.
Parents may be requesting suggestions instruction in
ways to help child develop playing skills.
Reminders/prompts Minimal support needed. 0 2
No support needed or at age | No supports needed and/or at age level. Child's play- 0 0

(14) Have opportunities to play with typically developing children: What supports does the child need to have opportunities
to play with typically developing children?

Answers Definitions LOC Score Acuity Score
Total physical support Substantial system support (e.g., system must set up 0 4
"programs" that allow for interaction with typically
developing children and the "programs".)
Partial physical assistance, | Moderate supports (e.g., parents have to create 0 3
training opportunities for contacts). Parents may ask for
instruction in how to facilitate such contacts. System
may need to provide structural supports (e.g., trans-
portation, barrier-free public play environments, etc).
Reminders/prompts Minimal support (e.g., some monitoring). Parents 0 2
may request help on how to broaden child's range of
contacts or to increase the age appropriateness of
contacts.
No support needed or at age | No support needed. 0 0
level

Proposed
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(15) Identify and respond safely to emergencies: What support does the child need to identify and respond safely to emer-

gencies?
Answers Definitions LOC Score Acuity Score
Total physical support Needs total physical support to respond to emergen- 1 4
cies.
Always needs help to iden- | Needs help all of the time to identify emergencies and 1 3
tify and respond to respond.
Sometimes needs help to Needs help some of the time to identify emergencies 1 2
identify and respond and to respond.
Can identify, needs help to | Independently identifies emergencies; needs help 1 1
respond from others to respond.
No help needed or at age level | Needs no help from others in emergencies. 0 0
(16) Practice age-level safety measures: What support does the child need to practice age-level safety measures?
Answers Definitions LOC Score Acuity Score
Total physical support Needs total physical support for safety measures in 1 4
daily activities and routines.
Partial physical assistance, | Does not recognize own safety needs and requires 1 3
training help in most safety areas.
Reminders/prompts Knows importance of safety measures. Needs train- 1 2
ing and/or physical support in many areas.
No support needed or at age | Needs no support in providing for own safety. 0 0

level

(17) Effectively relate to other students/peers: What support does the child need to most effectively relate to fellow students

and/or peers?

Answers Definitions LOC Score Acuity Score
Total physical support Needs physical support by others in the form of inter- 1 4
pretation of self to others to interact with peers.
Partial physical assistance, | Needs physical intervention in the form of modeling 1 3
training to enable child to reach out to peers to give and take
support.
Reminders/prompts Needs much encouragement, supervision and guid- 0 2
ance in how to give and ask for support and interact
with peers.
No support needed or at age | Without support, child relates to others as a valued 0 0

level

member of work/learning unit.

(18) Have behaviors which promote being included: What support is needed for this child to have behaviors which promote

being included?

Answers Definitions LOC Score Acuity Score
Continuous behavioral Needs major tolerance and control. Could include 1 4
interventions being dangerous to self and/or others.
Major behavior modifica- | Needs major behavior modifications to be perceived 1 3
tions as typical. Child's behaviors are extremely disagree-

able to others.
Modeling, reminders, Needs participation in typical settings with typically 0 2

prompts

developing others to model desirable behaviors.
Child's behaviors cause him/her to be easily recog-
nized as different from others.
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Answers Definitions LOC Score Acuity Score

Minor support Needs interactions with typically developing others. 0 1
Child's behaviors are different from others in minor
ways and the child may not immediately be perceived
as different.

No support needed or at age | Needs no support. Behaviors are similar to others in 0 0

level general community of same age and culture.

NEW SECTION NEW SECTION

WAC 388-828-3060 How does DDD determine your
total LOC score for ICF/MR level of care if you are age
birth through fifteen years old? DDD determines your total
LOC score for ICF/MR Level of Care by adding all of your
LOC scores on questions one through eighteen in the Support
Assessment for Children.

NEW SECTION

WAC 388-828-3080 How does DDD determine if you
meet the eligibility requirements for ICF/MR level of care
(LOC) if you are age birth through fifteen years old?
DDD determines you are eligible for ICF/MR Level of Care
when:

(1) You are age birth through five years old and the total
of your LOC scores is five or more; or

(2) You are age six through fifteen years old and the total
of your LOC scores is seven or more.

The Supports Intensity Scale Assessment

NEW SECTION

WAC 388-828-4000 What is the supports intensity
scale (SIS) assessment? The Supports Intensity Scale assess-
ment is a standardized tool developed by the American Asso-
ciation on Intellectual and Developmental Disabilities
(AAIDD), to measure the relative intensity of support needs
for persons age sixteen and older.

NEW SECTION

WAC 388-828-4020 What is the purpose of the sup-
ports intensity scale (SIS) assessment? The purpose of the
Supports Intensity Scale assessment in the DDD Assessment
is to determine all of the following:

(1) Your ICF/MR Level of Care score for DDD HCBS
waiver eligibility;

(2) The health and welfare needs that must be addressed
in your individual support plan if you are enrolled in a DDD
HCBS waiver;

(3) Your DDD behavioral and medical acuity levels
regardless of your age; and

(4) Your support need acuity levels specific to the:
(a) DDD Activities of Daily Living Acuity Scale;

(b) DDD Interpersonal Support Acuity Scale; and

(c) DDD Mobility Acuity Scale.

Proposed

WAC 388-828-4040 What scales are contained in the
supports intensity scale (SIS) assessment? The Supports
Intensity Scale Assessment contains the following:

(1) The Support Needs scale;

(2) The Supplemental Protection and Advocacy scale;

(3) Exceptional Medical Support Needs scale; and

(4) Exceptional Behavioral Support Needs scale.

NEW SECTION

WAC 388-828-4060 What subscales are contained in
the support needs Scale? The Support Needs Scale contains
the following subscales:

(1) Home living activities;

(2) Community living activities;

(3) Lifelong learning activities;

(4) Employment activities;

(5) Health and safety activities; and

(6) Social activities.

NEW SECTION

WAC 388-828-4080 How does the SIS measure your
support need(s) in the support needs and supplemental
protection and advocacy scales? The SIS measures your
support needs in the Support Needs and Supplemental Pro-
tection and Advocacy Scales using the following three
dimensions of support intensity:

(1) Type of support;

(2) Frequency of support; and

(3) Daily support time.

NEW SECTION

WAC 388-828-4100 How is type of support scored in
the SIS assessment? DDD scores the type of support you
need to perform the assessed activity using the following rat-
ing scale:

Type of Support: What kind of support is needed for the
assessed activity?

Answer Score
None 0
Monitoring 1
Verbal/gestural prompting 2
Partial physical assistance 3
Full physical assistance 4
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NEW SECTION

WAC 388-828-4120 How is frequency of support
scored in the SIS assessment? DDD scores how frequently
support is needed for you to perform the assessed activity
using the following rating scale:

Frequency: How frequently is support needed for the
assessed activity?

Answer Score
None or less than monthly 0
At least once a month, but not once a week 1
At least once a week, but not once a day 2
At least once a day, but not once an hour 3
Hourly or more frequently 4

NEW SECTION

WAC 388-828-4140 How is daily support time scored
in the SIS assessment? DDD scores the amount of daily sup-
port time you need to perform the assessed activity using the
following rating scale:

WSR 07-03-158

Daily Support Time: On a typical day when support in this
area is needed, how much time should be devoted?

2 hours to less than 4 hours

4 hours or more

NEW SECTION

WAC 388-828-4160 How does DDD determine your
raw score for each of the activities that are assessed in the
support needs and supplemental protection and advocacy
scales? DDD adds the three dimensions of support intensity
scores for each activity to determine your raw score for the
activity.

NEW SECTION

WAC 388-828-4180 Are all questions in the support
needs and supplemental protection and advocacy scales
scored the same way? Some questions in the Support Needs
and Supplemental Protection and Advocacy Scales have
scoring limitations and some scores are not available for
selection related to the standardization process per AAIDD.

Daily Support Time: On a typical day when support in this
area}i,s né)é)ded, how much ti};fl)e shoul}; be devolt)erz)d? SN SECTION
Answer Score WAC 388-828-4200 What activities are assessed in
None 0 the home living activities subscale of the support needs
- scale? The Home Living Activities subscale measures your
Less than 30 minutes 1 personal support needs for the following home living activi-
30 minutes to less than 2 hours 2 ties:
Raw
# Home Living Activities Type of Support Frequency of Support | Daily Support Time Score
Al | Using the toilet 0 |1 |2 |3 |4 |0 |1 |2 |3 |4 |0 |1 (2 |3 |4
A2 | Taking care of clothes (includes (0 |1 |2 |3 |4 |0 |1 |2 |3 |4 |0 |1 (2 |3 |4
laundering)
A3 | Preparing food 0O (1 (2 |3 (4 |0 |1 |2 |3 |* |0 |1 (2 (3 |4
A4 | Eating food 0O (1 (2 |3 |4 |0 |1 |2 |3 |4 |0 |1 (2 (3 |4
A5 | Housekeeping and cleaning 0O |1 |2 {3 |4 (0 |1 |2 (3 |4 |0 |1 |2 |* |*
A6 | Dressing 0 |1 |2 |3 |4 |0 |1 |2 |3 |4 |0 |1 (2 |3 |4
A7 | Bathing and taking care ofper- |0 |1 |2 |3 |4 (0 |1 |2 (3 |* |0 |1 |2 |3 |4
sonal hygiene and grooming
needs
A8 | Operating home appliances 0O {1 (2 (3 |4 (0 |1 |2 (3 |4 |0 |1 |2 |3 |4
A9 | Using currently prescribed O |1 |2 |3 |4 |0 (1 (2 |3 |4 |0 |1 (2 |3 |4
equipment or treatment
Total Raw Score for Home Living Activities:

* = Score is not an option per AAIDD.

for service determination.

Note: Question A9 is a question added by DDD. It is for information purposes only and is not used to calculate scores or levels

NEW SECTION

WAC 388-828-4220 What activities are assessed in the community living activities subscale of the support needs
scale? The Community Living Activities subscale measures your personal support needs for the following community living

activities:

[17]
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Raw
# Community Living Activities Type of Support Frequency of Support | Daily Support Time Score
B1 Getting from place to place O |1 {2 {3 (4 |0 |1 |2 (3 |* |0 |1 (2 |3 |4
throughout the community (trans-
portation)

B2 Participating in recreation/leisure (0 |1 |2 |3 (4 |0 |1 (2 |3 |* |0 |1 |2 |3 |4
activities in community settings
B3 Using public services inthecom- (0 |1 |2 |3 (4 |0 |1 (2 |3 |* |0 |1 |2 |3 |4
munity
B4 Going to visit friends and family [0 |1 (2 |3 |4 |0 |1 |2 (3 |* |0 |1 |2 |3 |4
B5 Participating in preferred commu- (0 |1 |2 |3 (4 |0 |1 (2 |3 |* |0 |1 |2 |3 |4
nity activities (church, volunteer,
etc.)

B6 Shopping and purchasing goods O |1 |2 (3 |4 |0 |1 (2 |3 |4 (0 |1 |2 |3 |4
and services
B7 Interacting with community mem- |0 |1 |2 |3 |4 |0 |1 |2 |3 (4 |0 |1 |2 |3 |4
bers
BS§ Accessing public buildings and 0O |1 |2 (3 |4 |0 |1 (2 |3 |4 (0 |1 |2 |3 |4
settings

Total Raw Score for Community Living Activities:

* = Score is not an option per AAIDD.

NEW SECTION

WAC 388-828-4240 What activities are assessed in the lifelong learning activities subscale of the support needs
scale? The Lifelong Learning Activities subscale measures your personal support needs for the following lifelong learning activ-
ities:

Raw
# Lifelong Learning Activities Type of Support Frequency of Support | Daily Support Time Score
C1 | Interacting with others in learning [0 |1 (2 |3 |4 |0 |1 (2 |3 |* |0 |1 |2 |3 |4
activities
C2 | Participating in training/educa- 0O |1 |2 {3 |4 (0 |1 |2 (3 |* |0 |1 |2 |3 |*

tional decisions

C3 | Learning and using problem-solv- [0 |1 (2 |3 |4 |0 |1 (2 |3 |4 |0 |1 |2 |3 |4
ing strategies

C4 | Using technology for learning O |1 (2 (3 |4 (0 |1 |2 (3 |4 (0 |1 |2 |3 |4
C5 | Accessing training/educational set- [0 |1 (2 |3 |4 |0 |1 (2 |3 |4 |0 |1 |2 |3 |4
tings

C6 | Learning functional academics 0O |1 |2 (3 |4 (0 |1 |2 (3 |4 |0 |1 |2 |3 |4
(reading signs, counting change,
etc.)

C7 | Learning health and physicaledu- [0 |1 (2 |3 |4 |0 |1 (2 |3 |4 |0 |1 |2 |3 |4
cation skills

C8 | Learning self-determination skills [0 |1 (2 |3 |4 |0 |1 (2 |3 |4 |0 |1 |2 |3 |4

C9 | Learning self-management strate- [0 |1 (2 |3 |4 [0 |1 (2 |3 |* |0 |1 |2 |3 |4
gies

Total Raw Score for Lifelong Learning Activities:

*= Score is not an option per AAIDD.

NEW SECTION

WAC 388-828-4260 What activities are assessed in the employment activities subscale of the support needs scale?
The Employment Activities subscale measures your personal support needs for the following employment activities:
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Raw
# Employment Activities Type of Support Frequency of Support | Daily Support Time Score
D1 Accessing/receiving/job/tasks O |1 {2 {3 (4 |0 |1 |2 (3 |* |0 |1 (2 |3 |4
accommodations
D2 | Learning and using specific job 0O |1 |2 (3 |4 {0 |1 (2 |3 |* (0 |1 |2 |3 |4
skills
D3 | Interacting with co-workers 0 |1 |2 4 10 |1 |2 * 0 |1 |2 |3 |4
D4 | Interacting with supervisorsand/or |0 |1 |2 4 10 |1 |2 * 10 |1 |2 |3 |4
coaches
D5 | Completing work-related tasks 0O |1 |2 (3 |4 |0 |1 (2 |3 |* (0 |1l |2 |3 |4
with acceptable speed
D6 | Completing work-related tasks 0O |1 |2 (3 |4 |0 |1 (2 |3 |* (0 |1 |2 |3 |4
with acceptable quality
D7 | Changing job assignments 0 |1 |2 4 10 (L |2 |* (* |0 |1 |2 |3 |4
D8 Seeking information and assis- 0 |1 |2 4 10 (1 |2 |3 |[* |0 |1 |2 |3 |4
tance from an employer

Total Raw Score for Employment Activities:

* = Score is not an option per AAIDD.

NEW SECTION

WAC 388-828-4280 What activities are assessed in the health and safety activities subscale of the support needs

scale? The Health and Safety Activities subscale measures your personal support needs for the following health and safety activ-

ities:
Raw
# Health and Safety Activities Type of Support Frequency of Support | Daily Support Time Score
El Taking medications 0O |1 |2 (3 |4 |0 |1 (2 |3 |4 (0 |1 |2 |3 |4
E2 Avoiding health and safety hazards |0 |1 |2 |3 |4 |0 |1 |2 |3 (4 |0 |1 |2 |3 |4
E3 Obtaining health care services 0O |1 |2 (3 (4 |0 |1 (2 |3 |4 |0 |1 |2 |* [*
E4 Ambulating and moving about 0O |1 |2 (3 |4 {0 |1 (2 |3 |4 (0 |1 |2 |3 |4
E5 Learning how to accessemergency (0 |1 |2 |3 (4 |0 |1 (2 |3 |4 |0 |1 |2 |3 |4
services
E6 Maintaining a nutritious diet 0 2 |3 |14 |0 2 |3 |4 |0 2 |3 |4
E7 Maintaining physical health and 0O |1 |2 |3 (4 |0 |1 |2 4 10 |1 |2 |3 |4
fitness
E8 Maintaining emotional well-being (0 |1 |2 |3 (4 |0 |1 (2 |3 |4 |0 |1 |2 |3 |4

Total Raw Score for Health and Safety Activities:

* = Score is not an option per AAIDD.

NEW SECTION

Social Activities subscale measures your personal support needs for the following social activities:

WAC 388-828-4300 What activities are assessed in the social activities subscale of the support needs

scale? The

Raw
# Social Activities Type of Support Frequency of Support | Daily Support Time | Score
F1 | Socializing within the household |0 |1 [2 |3 |4 |0 |1 (2 |3 |* |0 |1 |2 |3 |4
F2 | Participating in recreation and/or |0 |1 |2 |3 (4 |0 |1 (2 |3 |* |0 |1 |2 |3 |4
leisure activities with others
F3 | Socializing outside the household {0 |1 [2 |3 |4 |0 |1 |2 0 |1 (2 |3 |4
F4 | Making and keeping friends 0O |1 (2 |3 |4 (0 |1 |2 * 10 |1 |2 |3 |4
F5 | Communicating with others about |0 |1 |2 |3 |4 |0 |1 (2 (3 |4 |0 |1 |2 |3 |4
personal needs

[19]
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Raw
# Social Activities Type of Support Frequency of Support | Daily Support Time Score
F6 | Using appropriate social skills 0O {1 (2 (3 |4 (0 |1 |2 (3 |4 |0 |1 |2 |3 |4
F7 | Engaging in loving and intimate o |1 (2 (3 |4 (0 |1 |2 (3 |4 (0 |1 |2 |3 |4
relationships
F8 | Engaging in volunteer work o |1 (2 (3 |4 (0 |1 |2 (3 |4 (0 |1 |2 |3 |4

Total Raw Score for Social Activities:

* = Score is not an option per AAIDD.

NEW SECTION

WAC 388-828-4320 What activities are assessed in the supplemental protection and advocacy activities subscale?
The Supplemental Protection and Advocacy Activities subscale measures your personal support needs for the following protec-

tion and advocacy activities:

Protection and Advocacy Activi- Raw
# ties Type of Support Frequency of Support | Daily Support Time Score
Gl Advocating for self 0O |1 |2 (3 |4 |0 |1 (2 |3 |* |0 |1 |2 |3 |4
G2 Managing money and personal O (1 {2 |3 (4 |0 |1 |2 (3 |4 |0 |1 (2 |3 |4
finances
G3 | Protecting self from exploitation |0 |1 |2 |3 (4 |0 |1 |2 4 10 |1 |2 |3 |4
G4 | Exercising legal responsibilities 0 |1 |2 |3 (4 |0 |1 |2 4 10 |1 |2 |3 |4
G5 | Belonging to and participatingin |0 |1 |2 |3 (4 |0 |1 |2 4 10 |1 |2 |3 |4
self-advocacy/support organiza-
tions
G6 | Obtaining legal services 0 |1 |2 |3 (4 |0 |1 |2 4 10 |1 |2 |3 |4
G7 | Making choices and decisions 0 |1 |2 4 10 |1 |2 0 |1 |2 |3 |4
G8 | Advocating for others 0O |1 |2 |3 [4 |0 |1 |2 * 0 |1 |2 |3 |4
Total Raw Score for Protection and Advocacy Activities:
* = Score is not an option for AAIDD.
NEW SECTION
WAC 388-828-4340 How does DDD determine your Answer Score
support score for each of the items identified in the SIS No support needed 0
exceptional medical and behavioral support needs scales? Some support needed 1
DDD examines the amount of support you need for medical Extensive support needed 2

treatments and behavioral support using the following rating
scale:

NEW SECTION

WAC 388-828-4360 What exceptional medical support activities are evaluated to assess your medical support
needs? The SIS Exceptional Medical Support Needs Scale measures your personal support needs for the following medical sup-

port need(s) activities:

Some Support Extensive Support
# Medical Supports Needed No Support Needed Needed Needed
1. Inhalation or oxygen therapy 0 1 2
2. Postural drainage 0 1 2
3. Chest PT 0 1 2
4. Suctioning 0 1 2
5. Oral stimulation or jaw positioning 0 1 2
6. Tube feeding (e.g., nasogastric) 0 1 2
7. Parenteral feeding (e.g., [V) 0 1 2

Proposed [20]
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Some Support

Extensive Support

# Medical Supports Needed No Support Needed Needed Needed
8. Turning or positioning 0 1 2
9. Dressing of open wound(s) 0 1 2
10. Protection from infectious diseases due to 0 1 2
immune system impairment
11. Seizure management 0 1 2
12. Dialysis 0 1 2
13. Ostomy care 0 1 2
14. Lifting and/or transferring 0 1 2
15. Therapy services 0 1 2
16. Diabetes Management* 0 1 2
17. Other(s) - Specify: 0 1 2

Sub-total Scores of 1s and 2s:

Add Sub-totals scores for 1's and 2's for total exceptional Medical Support Needs Score:

* #16 is a question added by DDD. 1t is used as part of the DDD Medical Acuity Scale and is not used to calculate SIS per-

centiles.

NEW SECTION

WAC 388-828-4380 What exceptional behavioral support activities are evaluated to assess your behavioral support
needs? The SIS Exceptional Behavioral Support Needs Scale measures your personal support needs for the following behaviors:

Some Support

Extensive Support

# Behavioral Supports Needed No Support Needed Needed Needed
I. Prevention of assaults or injuries to others 0 1 2
2. Prevention of property destruction (e.g., fire 0 1 2
setting, breaking furniture)
3. Prevention of stealing 0 1 2
4. Prevention of self-injury 0 1 2
5. Prevention of PICA (ingestion of inedible 0 1 2
substances)
6. Prevention of suicide attempts 0 1 2
7. Prevention of sexual aggression 0 1 2
8. Prevention of non-aggressive but inappropri- 0 1 2
ate behavior (e.g., exposes self in public,
exhibitionism, inappropriate touching or ges-
turing)
9. Prevention of tantrums or emotional out- 0 1 2
bursts
10. Prevention of wandering 0 1 2
11. Prevention of substance abuse 0 1 2
12. Maintenance of mental health treatments 0 1 2
13. Managing attention-seeking behavior* 0 1 2
14. Managing uncooperative behavior* 0 1 2
15. Managing agitated/over reactive behavior* 0 1 2
16. Managing obsessive/repetitive behavior* 0 1 2
17. Prevention of other serious behavior prob- 0 1 2
lem(s) - Specify:
Sub-total Scores of 1s and 2s:
Add sub-totals scores for 1s and 2s for total exceptional Behavioral Support Needs Scores:
[21] Proposed
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Some Support Extensive Support

# Behavioral Supports Needed No Support Needed Needed Needed
*#13-16 are questions added by DDD. They are used as part of the DDD Behavior Acuity Scale and are not used to calculate
SIS percentiles.

NEW SECTION (4) You have a support score of one or two for any of the

WAC 388-828-4400 How does DDD determine if you
meet the eligibility requirements for ICF/MR level of care
if you are age sixteen or older? If you are age sixteen or
older, DDD determines you to be eligible for ICF/MR Level
of Care from your SIS scores. Eligibility for ICF/MR Level
of Care requires that your scores meet at least one of the fol-
lowing:

(1) You have a percentile rank that is over nine percent
for three or more of the six subscales in the SIS Support
Needs Scale;

(2) You have a percentile rank that is over twenty-five
percent for two or more of the six subscales in the SIS Sup-
port Needs Scale;

(3) You have a percentile rank that is over fifty percent
in at least one of the six subscales in the SIS Support Needs
Scale;

questions listed in the SIS Exceptional Medical Support
Needs Scale;

(5) You have a support score of one or two for at least
one of the following items in the SIS Exceptional Behavior
Support Needs Scale:

(a) Prevention of assaults or injuries to others;

(b) Prevention of property destruction (e.g., fire setting,
breaking furniture);

(c) Prevention of self-injury;

(d) Prevention of PICA (ingestion of inedible sub-
stances);

(e) Prevention of suicide attempts;

(f) Prevention of sexual aggression; or

(g) Prevention of wandering.

(6) You have a support score of two for any of the ques-
tions listed in the SIS Exceptional Behavior Support Needs
Scale; or

(7) You meet or exceed any of the qualifying scores for
one or more of the following SIS questions:

Question # of SIS Support Your score for And your score for
Needs Scale Text of Question "Type of Support" is: "Frequency of Support" is:

Al Using the toilet 2 or more 4
3 or more 2

A2 Taking care of clothes 2 or more 2 or more
3 or more 1
A3 Preparing food 2 or more 4
3 or more 2
A4 Eating food 2 or more 4
3 or more 2

AS Housekeeping and cleaning 2 or more 2 or more
3 or more 1
A6 Dressing 2 or more 4
3 or more 2
A7 Bathing and taking care of per- 2 or more 4
sonal hygiene and grooming needs 3 or more 2

C3 Learning and using problem-solv- 2 or more 3 or more
ing strategies 3 or more 2

() Learning self-management strate- 2 or more 3 or more
gies 3 or more 2

B6 Shopping and purchasing goods 2 or more 2 or more
and services 3 or more 1
El Taking medication 2 or more 4
3 or more 2

E2 Avoiding health and safety hazards 2 or more 3 or more
3 or more 2

Proposed
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Question # of SIS Support
Needs Scale

Text of Question

Your score for

"Type of Support" is:

And your score for
"Frequency of Support" is:

E4 Ambulating and moving about 2 or more 4
3 or more 2

E6 Maintaining a nutritious diet 2 or more 2 or more
3 or more 1

E8 Maintaining emotional well-being 2 or more 3 or more
3 or more 2

F6 Using appropriate social skills 2 or more 3 or more
3 or more 2

G2 Managing money and personal 2 or more 2 or more
finances 3 or more 1

NEW SECTION

WAC 388-828-4420 How does DDD determine your percentile rank for each subscale in the SIS support needs
scale? DDD uses the following table to convert your total raw score for each subscale into a percentile ranking:

If your raw score for the following SIS subscale is:
Then your percentile
Home Community Lifelong Employment Health and Social rank for the SIS subscale
Living Living Learning Support Safety Activities | is:
>99
>88 >94 >99
87-88 93-94 >99
85-86 91-92 >97 99
81-84 88-90 >96 >95 92-97 >97 98
77-80 84-87 92-96 91-95 86-91 91-97 95
73-76 79-83 86-91 85-90 79-85 84-90 91
68-72 74-78 79-85 78-84 72-78 76-83 84
62-67 69-73 72-78 70-77 65-71 68-75 75
55-61 63-68 64-71 61-69 57-64 58-67 63
48-54 56-62 55-63 52-60 49-56 48-57 50
40-47 49-55 46-54 42-51 42-48 38-47 37
32-39 41-48 36-45 32-41 34-41 28-37 25
25-31 33-40 27-35 23-31 27-33 19-27 16
18-24 25-32 18-26 15-22 20-26 10-18 9
11-17 16-24 9-17 7-14 13-19 3-9 5
3-10 6-15 <9 <7 7-12 <3 2
<3 <6 1-6 1
<1 <1
<1
DDD Protective Supervision Acuity Scale NEW SECTION

NEW SECTION

WAC 388-828-5000 What is the DDD protective
supervision acuity scale? The DDD Protective Supervision
Acuity Scale is an assessment of your protective supervision

support need(s).

[23]

WAC 388-828-5020 How is information in the pro-
tective supervision acuity scale used by DDD? (1) Informa-
tion obtained in the Protective Supervision Acuity Scale is
one of the factors used by DDD to determine the amount of
waiver respite, if any, that you are authorized to receive.

(2) The Protective Supervision Acuity Scale is not used
when determining your Medicaid personal care or waiver

personal care; and
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(3) The information is used for reporting purposes to the
legislature and the department.

NEW SECTION

WAC 388-828-5040 What questions are asked in the
DDD protective supervision acuity scale? The three ques-
tions that are asked for the DDD Protective Supervision Acu-

Washington State Register, Issue 07-05

NEW SECTION

WAC 388-828-5060 How does DDD score each ques-
tion? DDD selects one answer per each question that best
describes your reported need.

(1) What level of monitoring does the client typically
require during awake hours?

ity Scale are in WAC 388-828-5060.

Answers Definitions Score

Independent Can be left unattended. Might occasionally show poor judgement, but does not 0
require routine access to a support person.

Remote (e.g., a week or | Can be left unattended for extended periods of time, but requires access to a support 1

more) person either via phone or someone who visits the person weekly or so.

Periodic (e.g., every cou- | Can be left unattended for a couple of days, but requires access to a support person 2

ple of days) who checks in every few days via telephone or in person.

Monitoring (e.g., halfday, | Can be left unattended for several hours at a time (2-4 hours) to engage in indepen- 3

unstructured) dent activities, but needs access to a support person daily for guidance or assistance.

Close Proximity (e.g., 1-2 | Can be left unattended for short periods of time (1-2 hours), provided that the envi- 4

hours, structured) ronment is strictly structured and that a support person can respond quickly in an
emergency situation.

Onsite (e.g., on property) | Cannot be left unattended. Requires a support person on the property at all times, at 5
least during awake hours.

Line of Sight/Earshot Cannot be left unattended. Requires a support person within the room or within ear- 6

(e.g., close observation) | shot of the client's location at all times during awake hours.

(2) What assistance does the client need to handle unfamiliar or unexpected situations?

Answers

Definitions

Can resolve indepen-
dently

The client can generally handle unfamiliar or unexpected situations. The client shows generally
good judgment and awareness of personal safety.

Can resolve with remote
assistance

The client can handle unfamiliar or unexpected situations by calling or contacting someone
remotely for assistance (e.g., by telephone or email). The support person does not need to be phys-
ically present.

Needs someone physi-
cally present to assist

When unfamiliar or unexpected situations occur, generally someone must be present or come to
the client to help the client resolve the issue.

Needs full physical assis-
tance

The client cannot generally participate in resolving such situations; someone else must resolve
them.

(3) Is client able to summon help?

Answers

Definitions

Can call someone on tele-
phone

Client can discern when help is needed and contact someone via telephone or other electronic
means. This includes dialing 911, using speed dial to contact someone, email, radio, or dialing a
phone number.

Can seek help outside the
house, nearby

Client can discern when help is needed and can summon a remote caregiver, neighbor, or other
person outside the house or nearby to assist when necessary.

Can seek help inside
house

Client can discern when help is needed and can summon a caregiver or roommate within the house
to assist when necessary.

Cannot summon help

Client is unable to summon help or discern a dangerous situation that would require help.

NEW SECTION

WAC 388-828-5080 How does DDD determine your

applying the following age-based score adjustments to your
level of monitoring score for question number one in WAC

adjusted protective supervision acuity score? DDD deter-
mines your adjusted protective supervision acuity score by

Proposed

388-828-5060:
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Then your age-based score adjust-

If you are: ment is:

18 years or older Score is equal to your level of moni-

toring score

16-17 years of age | Subtract 1 from your level of moni-

toring score

12-15 years of age | Subtract 2 from your level of moni-

toring score

8-11 years of age Subtract 3 from your level of moni-

toring score

5-7 years of age Subtract 4 from your level of moni-

toring score

0-4 years of age Subtract 5 from your level of moni-

toring score

If your adjusted level of monitoring score is a negative
number, your adjusted protective supervision acuity score
is zero.

Example: If you are fifteen years old and "close proxim-
ity, (e.g., 1-2 hours, structured)" is identified as your level of
monitoring score, your adjusted protective supervision acuity
score is: Your close proximity score of four minus age-based
score adjustment of two. For age twelve through fifteen, this
equals an adjusted protective supervision score of two.

NEW SECTION

WAC 388-828-5100 How does DDD determine your
protective supervision support level? DDD uses the fol-
lowing table in determining your protective supervision sup-
port level:

If your Adjusted Protective
Supervision score is:

Then your Protective Super-
vision Support Level is:

5-6 High
3-4 Medium
1-2 Low

0 None

DDD Caregiver Status Acuity Scale

NEW SECTION

WAC 388-828-5120 What is the DDD caregiver sta-
tus acuity scale? The DDD Caregiver Status Acuity Scale is
an assessment of risks associated with your caregiver's ability
to provide care.

NEW SECTION

WAC 388-828-5140 How is information in the DDD
caregiver status acuity scale used by DDD? (1) Informa-
tion obtained in the DDD Caregiver Status Acuity Scale is
one of the factors used by DDD to determine the amount of
waiver respite, if any, that you are authorized to receive.

(2) The DDD Caregiver Status Acuity Scale does not
affect service determination for the Medicaid personal care or
waiver personal care assessment; and

WSR 07-03-158

(3) The information is used for reporting purposes to the
legislature and the department.

NEW SECTION

WAC 388-828-5160 When is a collateral contact an
informal caregiver? A collateral contact is an informal car-
egiver when the person provides you supports without pay-
ment from DDD for a service.

NEW SECTION

WAC 388-828-5180 When is a collateral contact a
formal caregiver? A collateral contact is a formal caregiver
when the person receives payment from DDD to provide you
a service.

NEW SECTION

WAC 388-828-5200 When is a collateral contact a
backup caregiver? A collateral contact is only a backup car-
egiver when:

(1) He or she has been identified as an informal care-
giver; and

(2) He or she is available to provide assistance as an
informal caregiver when other caregivers are unavailable.

NEW SECTION

WAC 388-828-5220 Are you allowed to identify more
than one person as a backup caregiver? There are no limi-
tations regarding the number of persons you are allowed to
identify as backup caregivers.

NEW SECTION

WAC 388-828-5240 Who is your primary caregiver?
Your primary caregiver is the formal or informal caregiver
who provides you with the most support.

NEW SECTION

WAC 388-828-5260 What questions are asked in the
DDD caregiver status acuity scale and how are your care-
giver's answers scored? The DDD Caregiver Status Acuity
Scale consists of six questions that must be answered by your
primary caregiver. Scores for each question are determined
based on your primary caregiver's response for each question.

(1) Overall, how stressed do you feel in caring for the cli-
ent?

Answers Score
Not stressed 0
Somewhat stressed 4
Very stressed 9

(2) Other care giving for persons who are disabled, seri-
ously ill, or under age 5?

Proposed
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additional persons

hold members?

Answers Score A S
. . nswers core
Client is the only person who requires 0 - -
direct care Little or no impact 0
Part-time responsibility for one or more 1 Possible impact, no concrete evidence 1
additional persons Concrete evidence of reduced care 4
Full-time responsibility for one additional 2 Unable 9
person . S
Full-time responsibility for two or more 7 (5) Is the client creating significant stress on other house-
u -

(3) Factors that make it hard to be a caregiver for client? Answers Score
Answers Score Stable and healthy 0
Decline in physical health 1 Clearly identifiable signs of stress 4
Decline in emotional health 1 Serious risk of failure ?
Negative impact on employment 1 (6) How long do you expect to continue providing care?
Getting less than 5 hours of uninterrupted 1
sleep because of care giving Answers Score
Health or safety impact 1 2 or more years 0
Other issues than impact care giving 1 6 months to 2 years 0
(4) How much do these things impact your ability to care 1 to 6 months 4
for the client? Less than 1 month 9

NEW SECTION

WAC 388-828-5280 Which caregiver risk factors determine the caregiver risk level? The following criteria are used

to determine a caregiver's risk level:

If the following criteria are met:

Then your caregiver risk factor (s) are:

(1) You have a score of "less than 1 month" for question 6 ("How long do
you expect to continue providing care?") in WAC 388-828-5260.

Immediate risk of loss of caregiver

(2) You have not identified any collateral contacts in the CARE system as
having a contact role of "informal caregiver;" and

(3) You have not identified any collateral contacts in the CARE system as
having a contact role of "formal caregiver;" and

(4) You have not identified any collateral contacts in the CARE system as
having a contact role of "backup caregiver;" and

(5) You do not have a paid provider, authorized by DDD, to provide supports
for a DDD paid service; and

(6) You have an adjusted protective supervision score of 3 or more in WAC
388-828-5080.

No caregiver, and needs one

(7) You have identified one of your collateral contacts in the CARE system
as having a contact role of primary caregiver; and

(8) Your primary caregiver is 70 years of age or older; and

(9) Your primary caregiver lives with you in the same residence.

Aging caregiver
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NEW SECTION Your scores for the following questions in Your Caregiver
WAC 388-828-5240 Risk Level
WAC 388-828-5300 How does DDD determine a car- Your score for | Your score for | Your score for
egiver risk level? (1) The following table reflects the criteria question 4 question 5 question 6
that are used to calculate the caregiver risk level score: 9 4 0 High
9 4 4 High
Your scores for the following questions in Your Caregiver 9 4 9 Immediate
WAC 388-828-5240 Risk Level 9 9 0 High
Your score for Your score for Your score for 9 9 4 High
question 4 question 5 question 6 9 9 9 Immediate
0 0 0 None
0 0 4 Medium (2) If your maximum scores for questions four, five, and
0 0 9 Immediate six are four or less and you have an "Aging Caregiver" risk
0 2 0 Modium factgr in WAC 388-828-5280, your caregiver risk level is
0 4 4 Medium medium. _ , _ _
0 2 5 Immediate 3 If your caregiver risk factor is "No caregiver, and
0 9 0 High pee.:ds one." in WAC 388-828-5280, your careglver.rlsk level
0 9 2 High is 1mmed1gte regardless of your scores for questions four,
0 9 9 Immediate five, and six.
1 0 0 Low
1 0 4 Medium NEW SECTION
! 0 9 Immediate WAC 388-828-5320 How does DDD determine the
1 4 0 Medium availability of a backup caregiver? DDD's determination of
1 4 4 Medium availability of a back up caregiver is based on the responses
1 4 9 Immediate of you and your respondent(s) to the following question:
1 9 0 High (1) Under what conditions are other caregivers avail-
1 9 4 High able?
1 9 9 Immediate - -
2 0 0 Mediom Answers available for selection Score
4 0 4 Medium Routinely provides care 0
4 0 9 Immediate Upon request 2
4 4 0 Medium Emergency only 4
4 4 4 Medlu.m No other caregiver available 9
4 4 9 Immediate
4 9 0 High
2 9 4 High NEW SECTION
4 9 9 Immediate WAC 388-828-5340 How does DDD determine
9 0 0 High whether a backup caregiver lives with you? You or your
9 0 4 High respondent identifies that your backup caregiver(s) lives with
9 0 9 Immediate you.

NEW SECTION

WAC 388-828-5360 How does DDD determine the risk level score of your backup caregiver not being able to pro-
vide the supports you need when you need them? The following table identifies the criteria that are used to calculate the risk
level score of your backup caregiver not being able to provide the supports you need when you need them:

If the availability of your back caregiver is:

Then your risk level score is:

(1) Your backup caregivers are available routinely or upon request as evidenced by a 1
score of 0 to 2 for question 1 of the backup caregiver subscale; and (Not at risk)
(2) You have a person identified as a backup caregiver that does not live with you evi-
denced by the "Lives with client" checkbox not being selected as contact details information
for him or her.
(3) Your backup caregivers are available upon an emergency only basis evidenced by a 2

score of 4 for question 1 of the backup caregiver subscale; and

(4) "Lives with client" has been selected for all of the persons you have identified as your

backup caregivers.

(Some risk)

(5) You have no other caregiver available evidenced by a score of 9 for question 1 of the 3

backup caregiver subscale.

(High risk)

[27]
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DDD Activities of Daily Living (ADL) Acuity Scale

NEW SECTION

WAC 388-828-5380 What is the DDD activities of
daily living (ADL) acuity scale? The DDD Activities of
Daily Living Acuity Scale is an algorithm that determines
your ADL support needs level.

(1) The DDD Activities of Daily Living Acuity Scale
does not affect service determination for the Medicaid per-
sonal care or waiver personal care assessments; and

(2) The information is used for reporting purposes to the
legislature and the department.

NEW SECTION

WAC 388-828-5400 What does the activities of daily
living (ADL) acuity scale measure? The DDD ADL acuity
scale measures:

(1) Your ADL support needs level from the Support
Assessment for Children if you are age birth through fifteen
years old; or

(2) Your ADL support needs level from the SIS Assess-
ment if you are age sixteen or older.

NEW SECTION
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NEW SECTION

WAC 388-828-5440 How does DDD use your ADL
support needs score for the support assessment for chil-
dren? (1) DDD uses your ADL support needs score and the
following table to determine your ADL support needs level
for the Support Assessment for Children:

If your ADL support | Then your ADL sup-
needs score is: port need level is: Value
11to 16 High 3
7t0 10 Medium 2
2to6 Low 1
Oorl None 0

(2) If your acuity score is four for any of the ADL ques-
tions in WAC 388-828-3040, your ADL support needs level
is determined to be high.

NEW SECTION

WAC 388-828-5460 How does DDD determine your
ADL support needs score if you are age sixteen or older?
(1) If you are age sixteen or older, your ADL support needs
score is the total adjusted "Type of Support" scores from the
following SIS questions:

ADL questions from the SIS assessment in WAC 388-828-
4200 and WAC 388-828-4280

. Question # Text of ADL questions:
WAC 388-828-5420 How does DDD determine your Al o the toil
ADL support needs score if you are age birth through fif- U51.ng the totlet
teen? If you are a child age birth through fifteen, your ADL A4 Eating food
support needs score is the total of your acuity scores for each A6 Dressing
of the followmg ADL questions in the Support Assessment A7 Bathing and taking care of personal
for Children: hvei .
ygiene and grooming needs
ADL questions from the Support Assessment for Children El Taking medications
in WAC 388-828-3040 E4 Ambulating and moving about
Question # Text of ADL Questions: (2) If your "Frequency of Support" score for a SIS ADL
1 Dress and Groom self question is zero or one, adjust your "Type of Support" score
> Toilet self for that questior}' to zero. .
E lovel (3) If your "Frequency of Support" score for a SIS ADL
3 at at age leve support question is two, three, or four, no adjustment is
4 Move around needed to your "Type of Support" score.
Example:
Then your adjusted
SIS ADL If your "Frequency of And your "Type of "Type of Support" score
Questions Text of SIS ADL Questions Support" score is: Support" score is: is:
Al Using the toilet 3 3 3
A4 Eating food 1 2 0
A6 Dressing 3 3 3
A7 Bathing and taking care of 1 2 0
personal hygiene and
grooming needs
El Taking medications 3 2 2
Proposed [28]
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Then your adjusted
SIS ADL If your "Frequency of And your "Type of "Type of Support" score
Questions Text of SIS ADL Questions Support" score is: Support" score is: is:
E4 Ambulating and moving 0 0 0
about
Your SIS ADL support needs score: 8

NEW SECTION

WAC 388-828-5480 How does DDD determine your
ADL support needs level for the SIS assessment? (1) DDD
uses your ADL support needs score and the following table to
determine your ADL support needs level for the SIS Assess-
ment if you are age sixteen or older:

If the sum of your adjusted | Then your ADL
ADL support needs score | support needs level
for the SIS is: for the SIS is: Value
16 to 24 High 3
10to 15 Medium 2
2t09 Low 1
Oorl None 0

(2) If you have a "Type of Support" score of four for any
of the questions listed in WAC 388-828-5460, your ADL
support needs level for the SIS Assessment is determined to
be high.

DDD Behavioral Acuity Scale

NEW SECTION

WAC 388-828-5500 What is the DDD behavioral
acuity scale? The DDD Behavioral Acuity scale is an assess-
ment of your behavioral support needs based on your scores
from the SIS Exceptional Behavior scale.

NEW SECTION

WAC 388-828-5520 How is information in the DDD
behavioral acuity scale used by DDD? (1) Information
obtained in the DDD Behavioral Acuity Scale is one of the
factors used by DDD to determine the amount of waiver
respite, if any, that you are authorized to receive.

(2) The DDD Behavioral Acuity Scale does not affect

service determination for the Medicaid personal care or
waiver personal care assessment.

(3) The information is used for reporting purposes to the
legislature and the department.

NEW SECTION

WAC 388-828-5540 How does DDD determine if you
have a prominent behavior? You are determined to have a
prominent behavior when a question in WAC 388-828-4380
has a support score of one or two.

NEW SECTION

WAC 388-828-5560 Do all prominent behaviors get
scored? If you have two or more prominent behaviors, DDD
will ask you and your respondent(s) for input and must select
only one behavior to be scored as your most prominent
behavior.

NEW SECTION

WAC 388-828-5580 How does DDD determine the
frequency of your most prominent behavior? If you have a
prominent behavior, DDD asks you and your respondent(s) to
identify the frequency of occurrence of your most prominent
behavior using the following table:

If the frequency of occurrence of Then your score for
your most prominent behavior is: frequency is:

Less than once per month Rare

1 to 3 times per month Occasional

1 to 4 times per week Occasional

1 to 3 times daily Frequent

4 or more times daily Frequent

NEW SECTION

WAC 388-828-5600 How does DDD determine the
severity of your most prominent behavior? If you have a
prominent behavior, DDD asks you and your respondent(s) to
identify the severity of your most prominent behavior using
the following table:

If the characteristics of your most prominent behavior are:

Then your score for severity is:

Your behavior may be uncooperative, inconvenient, repetitive, and/or require time inten-
sive support. However, your behavior is not considered aggressive or self-injurious.

Minor incidents

Your behavior, if allowed to continue over time, may result in life-threatening harm for

yourself and/or others.

Potentially dangerous

Your behavior without immediate intervention will result in life-threatening harm for

yourself and/or others.

Life threatening

[29]
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NEW SECTION

WAC 388-828-5620 How does DDD determine the type of caregiver assistance you receive to help you keep your
most prominent behavior under control? DDD asks you and your respondent(s) to identify the type of caregiver assistance
you receive to help you keep your most prominent behavior under control using the following table:

Then your score for care-
If the caregiver assistance provided to support your most prominent behavior is: giver assistance is:

Your respondent reports that you do not require any assistance to keep your most prominent No supervision, Oversight
behavior under control.

Your respondent reports that you may at times require supervision and verbal redirection to keep Verbal redirection
your most prominent behavior under control.

Your respondent reports that you require occasional physical guidance of limbs and/or caregiver | Occasional physical guiding

intervention to keep your most prominent behavior under control. or intervention

Your respondent reports that you require in-sight supervision at all times and may require 1 to 2 | In-Sight Supervision -Physi-
person physical restraint or removal from the area to keep your most prominent behavior under cal restraint

control.

NEW SECTION

WAC 388-828-5640 How does DDD determine your behavioral acuity level? DDD uses your frequency, severity, and
caregiver assistance scores to determine your behavioral acuity level using the following table:

If your score for frequency is: | And your score for severity | And your score for caregiver | Then your behavioral acuity

is: assistance is: level is:
None Low
. Verbal redirection Low
Minor

Physical guiding or selection Low

Physical restraint Low

None Low

) Verbal redirection Low

Rare Potentially Dangerous : — : -

Physical guiding or selection Medium

Physical restraint High
None Medium
: : Verbal redirection Medium

Life-Threatening ; oy ; -

Physical guiding or selection High

Physical restraint High

None Low

: Verbal redirection Low

Minor : - -

Physical guiding or selection Low
Physical restraint Medium
None Medium

Verbal redirecti Medi

Occasional Potentially Dangerous - corma - r.e rection - € %um
Physical guiding or selection Medium

Physical restraint High
None Medium
Life Threatening .Verbal. r.edirection . Meqium

Physical guiding or selection High

Physical restraint High
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If your score for frequency is: | And your score for severity | And your score for caregiver | Then your behavioral acuity
is: assistance is: level is:
None Low
Mi Verbal redirection Low
lnor . . . . .
Physical guiding or selection Medium
Physical restraint Medium
None Medium
Frequent Potentially Dangerous .Verbal. r(.edlrectlon - Mec.hum
Physical guiding or selection High
Physical restraint High
None High
Life-Threatening .Verbal. rcl-”:dlrecuon . H¥gh
Physical guiding or selection High
Physical restraint High
DDD Medical Acuity Scale (2) The information is used for reporting purposes to the
legislature and the department.
NEW SECTION

WAC 388-828-5660 What is the DDD medical acuity
scale? The DDD Medical Acuity Scale is an algorithm that
determines your medical support needs level.

(1) The DDD Medical Acuity Scale does not affect ser-
vice determination for the Medicaid personal care or waiver
personal care assessments; and

NEW SECTION

NEW SECTION

WAC 388-828-5680 What is the purpose of the DDD
medical acuity scale? The purpose of the DDD Medical
Acuity scale is to determine your medical acuity level.

WAC 388-828-5700 How does DDD determine your medical acuity level? DDD uses your SIS support scores to ques-
tions in the Exceptional Medical Support Needs Scale per WAC 388-828-4360 and the following table to determine your med-

ical acuity level:

If you meet the following criteria: Then your medical acuity level is: Value

(1) If you have a score of 2 on questions 1, 4, and 7, High 3

(2) If you have a score of 2 on any two of the following questions: High 3
2,3,5,6,8,9,10, 11, 12, 13, 14, 16, or 17,

(3) If your total exceptional medical support needs score is 8 or High 3
higher;

(4) If you have a score of 2 on any of the following questions: 2, 3, Medium 2
5,6,8,9,10, 11,12, 13, 14, 16, or 17 and do not meet the criteria for a
high medical acuity level;

(5) If your total exceptional medical support needs score is 6 or 7 Medium 2
and you do not meet the criteria for a high medical acuity level,

(6) If your total exceptional medical support needs score is 5 or less, Low 1
but greater than zero, and you do not have a score of 2 on any questions
excluding number 15;

(7) If your total exceptional medical support needs score equals None 0
Zero.

DDD Interpersonal Support Acuity Scale

NEW SECTION

WAC 388-828-5720 What is the DDD interpersonal
support acuity scale? The DDD Interpersonal Support Acu-

[31]

ity Scale is an algorithm that measures your ability to interact
with others in a variety of settings and determines your inter-
personal support needs level.

(1) The DDD Interpersonal Support Acuity Scale does
not affect service determination for the Medicaid personal
care or waiver Personal Care assessments; and
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(2) The information is used for reporting purposes to the
legislature and the department.

NEW SECTION

WAC 388-828-5740 What does the DDD interper-
sonal support acuity scale determine? The DDD Interper-
sonal Support Acuity Scale determines:

(1) Your interpersonal support acuity level from the Sup-
port Assessment for Children if you are age birth through fif-
teen; or

Washington State Register, Issue 07-05

(2) Your interpersonal support acuity level from the SIS
Assessment if you are age sixteen or older.

NEW SECTION

WAC 388-828-5760 How does DDD determine your
interpersonal support needs score if you are age birth
through fifteen? If you are a child age birth through fifteen,
your interpersonal support needs score is the total of your
acuity scores for each of the following questions in the Sup-
port Assessment for Children:

Interpersonal support needs questions from the Support Assessment for Children in WAC 388-828-3040

Question # Text of Questions:

5 Communicate: What support does the child need to communicate with others of same age?

11 Have relationships with family members: What support does the child need to make the kind of relation-
ships with family members expected of non disabled children of the same age?

13 Play with others: What supports are needed for the child to develop age-level skills in playing with oth-
ers?

17 Effectively relate to other students/peers: What support does the person need to most effectively relate
to fellow students and/or peers?

18 Have behaviors which promote being included: What support is needed for this person to have behaviors
which promote being included?

NEW SECTION

WAC 388-828-5780 What does the DDD interpersonal support needs score determine if you are age birth through
fifteen? If you are age birth through fifteen, DDD uses your interpersonal support needs score and the following table to deter-

mine your interpersonal support needs level:

If your interpersonal support needs score is: Then your interpersonal support needs level is: Value
(1) Your interpersonal support needs score is 10 or High 3
more.
(2) Your interpersonal support needs score is a 4, 5, Medium 2
6,7,8,0r9; or
(3) You have an acuity score of 3 or 4 for one of the
interpersonal support needs questions listed in WAC 388-
828-3040.
(4) Your interpersonal support needs score is 1, 2, or Low 1
3; and
(5) You do not have an acuity score of 3 or 4 for one
of the interpersonal support needs questions listed in
WAC 388-828-3040.
(6) Your interpersonal support needs score is zero. None 0
NEW SECTION Interpersonal support needs questions from the SIS assess-
WAC 388-828-5800 How does DDD determine your ment
interpersonal support needs score if you are age sixteen Cl Interacting with others in learning activities
or older? If you are age sixteen or older, your interpersonal D3 Interacting with co-workers
support needs score is determined by adding your raw scores X X .
. o D4 Interacting with supervisors/coaches
to the following SIS questions: - - :
D8 Seeking information and assistance from an
Interpersonal support needs questions from the SIS assess- employer
ment Fl Socializing within the household
Question # | Text of interpersonal support needs ques- F3 Socializing outside the household
tions:

B7 Interacting with community members
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Interpersonal support needs questions from the SIS assess-
ment
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NEW SECTION
WAC 388-828-5820 How does DDD use your inter-

F5 Communicating with others about personal personal support needs score if you are age sixteen or
needs older? If you are age sixteen or older, DDD uses your inter-
F6 Using appropriate social skills pe.rsonal support needs score and the following table to deter-
mine your interpersonal support needs level:

If your interpersonal support needs score is: Then your interpersonal support needs level is: Value
(1) 56 or more High 3
(2) At least 20; and Medium 2
(3) Less than 56
(4) 3 or 4 for both "Type of Support" and "Frequency Medium 2

of Support" for one of the interpersonal support needs

questions
(5) At least 1; and Low 1
(6) Less than 20; and
(7) You do not have a score of 3 or 4 for both "Type

of Support" and "Frequency of Support" for one of the

interpersonal support needs questions
(8) Zero None 0

DDD Mobility Acuity Scale (2) Your mobility acuity level from the SIS Assessment
if you are age sixteen or older.
NEW SECTION

WAC 388-828-5840 What is the DDD mobility acuity
scale? The DDD Mobility Acuity Scale is an algorithm that
measures your ability to ambulate and move around.

(1) The DDD Mobility Acuity Scale does not affect ser-
vice determination for the Medicaid personal care or waiver
personal care assessments; and

(2) The information is used for reporting purposes to the
legislature and the department.

NEW SECTION

WAC 388-828-5860 What does the DDD mobility
acuity scale determine? The DDD Mobility Acuity Scale
determines:

(1) Your mobility acuity level from the Support Assess-
ment for Children if you are age birth through fifteen; or

NEW SECTION

NEW SECTION

WAC 388-828-5880 How does DDD determine your
mobility acuity level if you are age birth through fifteen?
If you are age birth through fifteen, your mobility acuity level
is determined by your acuity score to question four of the
ICF/MR Level of Care Assessment in WAC 388-828-3040
using the following table:

If your acuity score for Then your mobility acuity
question 4 is: level is:
4 High
3 Medium
lor2 Low
0 None

WAC 388-828-5900 How does DDD determine your mobility acuity level if you are age sixteen or older? If you are
age sixteen or older, your mobility acuity level is determined by your scores to question E4 "Ambulating and moving about" in

WAC 388-828-4280 using the following table:

If you score for And your score for Then your Mobility
"Frequency of Support" is: "Type of Support" is: Acuity Level is: Value
3or4 4 High 3
Jor4 3 Medium 2
If your raw score for question E4 or 5 or more and you do not meet the Low 1
criteria for a high or medium mobility acuity level
If your raw score for question E4 is 4 or less None 0

[33]
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NEW SECTION

WAC 388-828-5920 What is the respite assessment?
The respite assessment is an algorithm in the DDD Assess-
ment that determines the number of hours of respite care, if
any, that your provider may receive per year if DDD has
authorized you to receive Basic, Basic Plus, or Core waiver
services per chapter 388-845 WAC.

NEW SECTION

WAC 388-828-5940 Are there any exceptions when
the respite assessment is not used to determine the num-
ber of hours for waiver respite services? The respite
assessment is not used to determine waiver respite when you
are receiving any of the following:

(1) Voluntary Placement Program services per chapter
388-826 WAC; or
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(2) Companion home services per chapter 388-821
WAC.

NEW SECTION

WAC 388-828-5960 What is the purpose of the
respite assessment? The purpose of the respite assessment is
to determine your respite assessment level using your scores
from:

(1) The Protective Supervision Acuity Scale;
(2) The DDD Caregiver Status Acuity Scale; and
(3) The DDD Behavioral Acuity Scale.

NEW SECTION

WAC 388-828-5980 How does DDD determine your
respite assessment level? (1) DDD determines your respite
assessment level using the following table:

If your Protective
Supervision Support | And your primary care- | And your backup care- | And your behavioral Then your respite
Level is: giver risk level is: giver risk score is: acuity level is: assessment level is:
0 None 1 None 1
0 None 1 Low 1
0 None 1 Medium 1
0 None 1 High 2
0 None 2o0r3 None 1
0 None 20r3 Low 1
0 None 2or3 Medium 2
0 None 2o0r3 High 2
0 Low 1 None 1
0 Low 1 Low 1
0 Low 1 Medium 1
0 Low 1 High 2
0 Low 2o0r3 None 1
0 Low 20r3 Low 1
0 Low 20r3 Medium 2
0 Low 2o0r3 High 2
0 Medium 1 None 1
0 Medium 1 Low 1
0 Medium 1 Medium 1
0 Medium 1 High 2
0 Medium 2o0r3 None 1
0 Medium 2o0r3 Low 1
0 Medium 20r3 Medium 2
0 Medium 2or3 High 2
0 High 1 None 1
0 High 1 Low 1
0 High 1 Medium 2
0 High 1 High 2
0 High 2or3 None 2
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If your Protective

Supervision Support | And your primary care- | And your backup care- | And your behavioral Then your respite
Level is: giver risk level is: giver risk score is: acuity level is: assessment level is:
0 High 2or3 Low 2
0 High 2o0r3 Medium 2
0 High 2o0r3 High 3
0 Immediate 1 None 1
0 Immediate 1 Low 1
0 Immediate 1 Medium 2
0 Immediate 1 High 2
0 Immediate 2o0r3 None 2
0 Immediate 20r3 Low 2
0 Immediate 2or3 Medium 2
0 Immediate 2o0r3 High 3
1 None 1 None 1
1 None 1 Low 1
1 None 1 Medium 1
1 None 1 High 2
1 None 2or3 None 1
1 None 2or3 Low 1
1 None 20r3 Medium 2
1 None 2or3 High 3
1 Low 1 None 1
1 Low 1 Low 1
1 Low 1 Medium 1
1 Low 1 High 2
1 Low 2o0r3 None 1
1 Low 2or3 Low 1
1 Low 20r3 Medium 2
1 Low 2or3 High 3
1 Medium 1 None 1
1 Medium 1 Low 1
1 Medium 1 Medium 2
1 Medium 1 High 3
1 Medium 2o0r3 None 1
1 Medium 2o0r3 Low 2
1 Medium 2o0r3 Medium 2
1 Medium 20r3 High 3
1 High 1 None 2
1 High 1 Low 2
1 High 1 Medium 2
1 High 1 High 3
1 High 2o0r3 None 2
1 High 2o0r3 Low 2
1 High 2o0r3 Medium 3
1 High 20r3 High 4
1 Immediate 1 None 2
1 Immediate 1 Low 2
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If your Protective
Supervision Support

And your primary care-

And your backup care-

And your behavioral

Then your respite

Level is: giver risk level is: giver risk score is: acuity level is: assessment level is:

1 Immediate 1 Medium 2

1 Immediate 1 High 3

1 Immediate 2o0r3 None 2

1 Immediate 2o0r3 Low 2

1 Immediate 2o0r3 Medium 3

1 Immediate 2o0r3 High 4
2o0r3 None 1 None 1
2or3 None 1 Low 1
2or3 None 1 Medium 2
2o0r3 None 1 High 3
2o0r3 None 2o0r3 None 2
2or3 None 2o0r3 Low 2
2or3 None 2o0r3 Medium 2
2o0r3 None 2o0r3 High 4
2o0r3 Low 1 None 1
2or3 Low 1 Low 1
2or3 Low 1 Medium 2
2o0r3 Low 1 High 3
2o0r3 Low 2or3 None 2
2o0r3 Low 2o0r3 Low 2
2or3 Low 2o0r3 Medium 2
2o0r3 Low 20r3 High 4
2o0r3 Medium 1 None 2
2o0r3 Medium 1 Low 2
2or3 Medium 1 Medium 2
2o0r3 Medium 1 High 3
2o0r3 Medium 2o0r3 None 2
2or3 Medium 2o0r3 Low 2
2or3 Medium 2o0r3 Medium 3
2o0r3 Medium 20r3 High 4
2o0r3 High 1 None 2
2o0r3 High 1 Low 2
2o0r3 High 1 Medium 2
2or3 High 1 High 3
2o0r3 High 20r3 None 2
2o0r3 High 2o0r3 Low 2
2o0r3 High 2or3 Medium 3
2or3 High 2o0r3 High 4
2or3 Immediate 1 None 2
2or3 Immediate 1 Low 2
2or3 Immediate 1 Medium 2
2o0r3 Immediate 1 High 3
2or3 Immediate 2o0r3 None 2
2or3 Immediate 2o0r3 Low 2
2or3 Immediate 20r3 Medium 3
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If your Protective

Supervision Support | And your primary care- | And your backup care- | And your behavioral Then your respite
Level is: giver risk level is: giver risk score is: acuity level is: assessment level is:
2o0r3 Immediate 2o0r3 High 4
4 None 1 None 2
4 None 1 Low 2
4 None 1 Medium 2
4 None 1 High 3
4 None 2o0r3 None 2
4 None 2o0r3 Low 2
4 None 2o0r3 Medium 3
4 None 20r3 High 4
4 Low 1 None 2
4 Low 1 Low 2
4 Low 1 Medium 2
4 Low 1 High 3
4 Low 2o0r3 None 2
4 Low 2o0r3 Low 2
4 Low 2o0r3 Medium 3
4 Low 2o0r3 High 4
4 Medium 1 None 2
4 Medium 1 Low 2
4 Medium 1 Medium 3
4 Medium 1 High 3
4 Medium 20r3 None 2
4 Medium 2o0r3 Low 3
4 Medium 2or3 Medium 3
4 Medium 2o0r3 High 4
4 High 1 None 2
4 High 1 Low 2
4 High 1 Medium 3
4 High 1 High 3
4 High 20r3 None 2
4 High 20r3 Low 3
4 High 2o0r3 Medium 4
4 High 2o0r3 High 4
4 Immediate 1 None 2
4 Immediate 1 Low 2
4 Immediate 1 Medium 3
4 Immediate 1 High 3
4 Immediate 2o0r3 None 2
4 Immediate 20r3 Low 3
4 Immediate 2o0r3 Medium 4
4 Immediate 2o0r3 High 4
5 None 1 None 2
5 None 1 Low 2
5 None 1 Medium 3
5 None 1 High 4
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If your Protective

Supervision Support | And your primary care- | And your backup care- | And your behavioral Then your respite
Level is: giver risk level is: giver risk score is: acuity level is: assessment level is:
5 None 2o0r3 None 3
5 None 2o0r3 Low 3
5 None 2o0r3 Medium 4
5 None 2o0r3 High 5
5 Low 1 None 2
5 Low 1 Low 2
5 Low 1 Medium 3
5 Low 1 High 4
5 Low 20r3 None 3
5 Low 2o0r3 Low 3
5 Low 2o0r3 Medium 4
5 Low 2o0r3 High 5
5 Medium 1 None 2
5 Medium 1 Low 2
5 Medium 1 Medium 3
5 Medium 1 High 4
5 Medium 2o0r3 None 3
5 Medium 20r3 Low 3
5 Medium 2or3 Medium 4
5 Medium 2or3 High 5
5 High 1 None 2
5 High 1 Low 2
5 High 1 Medium 3
5 High 1 High 4
5 High 2o0r3 None 3
5 High 20r3 Low 3
5 High 2or3 Medium 4
5 High 2o0r3 High 5
5 Immediate 1 None 2
5 Immediate 1 Low 2
5 Immediate 1 Medium 3
5 Immediate 1 High 4
5 Immediate 2o0r3 None 3
5 Immediate 2o0r3 Low 3
5 Immediate 20r3 Medium 4
5 Immediate 2or3 High 5
6 None 1 None 2
6 None 1 Low 3
6 None 1 Medium 3
6 None 1 High 4
6 None 2o0r3 None 3
6 None 2or3 Low 3
6 None 20r3 Medium 4
6 None 20r3 High 5
6 Low 1 None 2
Proposed [38]
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If your Protective
Supervision Support | And your primary care- | And your backup care- | And your behavioral Then your respite
Level is: giver risk level is: giver risk score is: acuity level is: assessment level is:
6 Low 1 Low 3
6 Low 1 Medium 3
6 Low 1 High 4
6 Low 2or3 None 3
6 Low 20r3 Low 3
6 Low 2o0r3 Medium 4
6 Low 2o0r3 High 5
6 Medium 1 None 3
6 Medium 1 Low 3
6 Medium 1 Medium 3
6 Medium 1 High 4
6 Medium 2o0r3 None 3
6 Medium 20r3 Low 4
6 Medium 2or3 Medium 4
6 Medium 2or3 High 5
6 High 1 None 3
6 High 1 Low 3
6 High 1 Medium 4
6 High 1 High 4
6 High 2o0r3 None 4
6 High 2o0r3 Low 4
6 High 20r3 Medium 5
6 High 2o0r3 High 5
6 Immediate 1 None 3
6 Immediate 1 Low 3
6 Immediate 1 Medium 4
6 Immediate 1 High 4
6 Immediate 2o0r3 None 4
6 Immediate 2o0r3 Low 4
6 Immediate 20r3 Medium 5
6 Immediate 20r3 High 5

(2) DDD adds one level to your respite assessment level
when your respite assessment level is determined to be a one,
two, three, or four and you have a score of four for question
two "Other caregiving for persons who are disabled, seri-
ously ill, or under five" in the DDD Caregiver Status Acuity

Scale. See WAC 388-828-5260.

NEW SECTION

If your respite assess-
ment level is:

Then the maximum number of
hours you may receive for respite
care each year is:

2 240
3 336
4 432
5 528

WAC 388-828-6000 How does DDD determine the
maximum number of hours you may receive for respite
care? The maximum number of hours you may receive per
year is determined by using the following table:

Programs and Services Component

NEW SECTION

If your respite assess-
ment level is:

Then the maximum number of
hours you may receive for respite

care each year is:

1

240

[39]

WAC 388-828-6020 What is the purpose of the pro-
grams and services component? The purpose of the Pro-
grams and Services component is to document:

(1) DDD services you are currently receiving;
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(2) DDD services you have been approved to receive;
and

(3) If you currently meet the ICF/MR Level of Care
requirements for continued DDD HCBS waiver eligibility or
for potential DDD HCBS waiver services if resources
become available.

Service Level Assessment Module

NEW SECTION

WAC 388-828-7000 What is the purpose of the ser-
vice level assessment module? The purpose of the Service
Level Assessment module is to determine a service level and
the number of hours you are eligible to receive for Medicaid
or Waiver Personal Care services per chapter 388-106 WAC.

NEW SECTION

WAC 388-828-7020 What components contained in
the service level assessment module determine a service
level and/or number of hours? The Service Level Assess-
ment module contains two components that are used to deter-
mine a service level and/or number of hours for the follow-
ing:

(1) The CARE Assessment for Medicaid or waiver per-
sonal care services, as defined in chapter 388-106 WAC; and
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(2) The DDD Seizure Acuity Scale as defined in WAC
388-828-7040 through WAC 388-828-7080.

DDD Seizure Acuity Scale

NEW SECTION

WAC 388-828-7040 What is the DDD seizure acuity
scale? (1) The DDD Seizure Acuity Scale is an assessment of
your seizure support needs.

(2) The DDD Seizure Acuity Scale does not affect ser-
vice determination for the Medicaid personal care or waiver
personal care assessments.

(3) The information is used for reporting purposes to the
legislature and the department.

NEW SECTION

WAC 388-828-7060 What does the DDD seizure acu-
ity scale measure? The DDD Seizure Acuity Scale is used to
measure your seizure acuity level.

NEW SECTION

WAC 388-828-7080 How does DDD determine your
seizure acuity level? DDD uses criteria in the following
table to determine your seizure acuity level:

If you meet the following criteria:

Then your seizure acuity level is:

(1) You received medical attention for your seizures, on two or more occa-

sions.
(2) Medical attention includes:
(a) Visits to a primary care physician;
(b) Visits to an emergency room;

(c) Calls to 911 that result in paramedics having to provide care, treatment, or

stabilization services.

High

(3) You have convulsive seizures (Tonic-clonic or atonic) and meed the fol-

lowing conditions:

(a) You have a seizure at least once every three months; and

(b) Your seizures last at least five minutes.

High

(4) You have convulsive seizures (Tonic-clonic or atonic) and meet the fol-

lowing conditions:

(a) You have a seizure at least once every three months; and

(b) Your seizures last less than five minutes.

Medium

(5) You report a history of having seizures and you do not meet the require- Low

ments for a high or medium seizure acuity level.

(6) You report that you do not have a history of seizures.

None

Individual Support Plan Module

NEW SECTION

WAC 388-828-8000 What is the purpose of the indi-
vidual support plan (ISP) module? The purpose of the indi-
vidual support plan module is to create a written plan that
includes:

(1) Your acuity scores generated from the Support
Assessment;

(2) Referral information;

Proposed [40]

(3) The SSP, if any, you are approved to receive in licu
of a DDD paid service; and

(4) DDD paid services you are authorized to receive:

(a) If you are enrolled in a DDD waiver, the ISP must
address all the health and welfare needs identified in your
ICF/MR Level of Care assessment and the supports used to
meet your assessed needs; or

(b) If you are not enrolled in a DDD waiver, DDD is only
required to address the DDD paid services you are approved
to receive.
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NEW SECTION

WAC 388-828-8020 What components contained in
the individual support plan module determines a service
level and/or number of hours? The foster care rate assess-
ment, as defined in chapter 388-826 WAC, is the only com-
ponent in the Individual Support Plan module that determines
a service level and/or number of hours.

WSR 07-03-158

NEW SECTION

WAC 388-828-8040 How does DDD determine which
health and welfare needs must be addressed in your indi-
vidual support plan if you are age birth through fifteen?
If you are age birth through fifteen and are receiving DDD
HCBS waiver services or reside in a state-only residential
setting, DDD uses the following tables to determine the
health and welfare needs that must be addressed in your Indi-
vidual Support Plan:

(1) Activities from the Support Needs Assessment for Children:

Questions in the Support Needs

DDD must address in your ISP if you

# Assessment for Children: have an acuity score of: Health and Welfare Category

1 Dress and groom self 2 or more Home Living

2 Toilet self 2 or more Home Living

3 Eat at age level 3 or more Home Living

4 Move around 3 or more Home Living

5 Communicate 2 or more Home Living

7 Make choices and take responsibility 2 or more Protection and Advocacy

8 Explore environment 3 or more Community Living

9 Meet therapy health needs 1 or more Medical Supports

10 Help family continue to meet child's 1 or more Protection and Advocacy
needs

15 Identify and respond safely to emer- 1 or more Health and Safety
gencies

16 Practice age-level safety measures 2 or more Protection and Advocacy

17 Effectively relate to other stu- 3 or more Employment
dents/peers

18 Have behaviors which promote being 3 or more Behavior Supports
included

(2) Medical Supports from the SIS Exceptional Medical Support Needs Scale

# Questions in the Exceptional Medical
Support Needs Scale

DDD must address in your ISP if you | Health and Welfare Category
have an acuity score of:

1 Inhalation or oxygen therapy 1 or more Medical Supports
2 Postural drainage 1 or more Medical Supports
3 Chest PT 1 or more Medical Supports
4 Suctioning 1 or more Medical Supports
5 Oral Stimulation or Jaw Repositioning 1 or more Medical Supports
6 Tube feeding (e.g., nasogastric) 1 or more Medical Supports
7 Parenteral feeding (e.g., [V) 1 or more Medical Supports
8 Turning or positioning 1 or more Medical Supports
9 Dressing of open wound(s) 1 or more Medical Supports
10 Protection from infectious diseases 1 or more Medical Supports
due to immune system impairment
11 Seizure management 1 or more Medical Supports
12 Dialysis 1 or more Medical Supports
13 Ostomy care 1 or more Medical Supports
14 Lifting and/or transferring 1 or more Medical Supports
15 Therapy services 1 or more Medical Supports
16 Diabetes management 1 or more Medical Supports
17 Other(s) 1 or more Medical Supports

Proposed
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(3) Behavioral Supports from the SIS Exceptional Behavior Support Needs Scale

Questions in the Exceptional Behavior | DDD must address in your ISP if you
# Support Needs Scale: have an acuity score of: Health and Welfare Category
1 Prevention of assaults or injuries to 1 or more Behavioral Supports
others
2 Prevention of property destruction 1 or more Behavioral Supports
(e.g., fire setting, breaking furniture)
3 Prevention of stealing 1 or more Behavioral Supports
4 Prevention of self-injury 1 or more Behavioral Supports
5 Prevention of pica (ingestion of inedi- 1 or more Behavioral Supports
ble substances)
6 Prevention of suicide attempts 1 or more Behavioral Supports
7 Prevention of sexual aggression 1 or more Behavioral Supports
8 Prevention of non-aggressive but 1 or more Behavioral Supports
inappropriate behavior (e.g., exposes
self in public, exhibitionism, inappro-
priate touching or gesturing)
9 Prevention of tantrums or emotional 1 or more Behavioral Supports
outbursts
10 Prevention of wandering 1 or more Behavioral Supports
11 Prevention of substance abuse 1 or more Behavioral Supports
12 Maintenance of mental health treat- 1 or more Behavioral Supports
ments
13 Managing attention-seeking behavior 1 or more Behavioral Supports
14 Managing uncooperative behavior 1 or more Behavioral Supports
15 Managing agitated/over-reactive 1 or more Behavioral Supports
behavior
16 Managing obsessive/repetitive behav- 1 or more Behavioral Supports
ior
17 Prevention of other serious behavior 1 or more Behavioral Supports
problem(s)
(4) Caregiver from the SIS Exceptional Behavior Support Needs Scale
# Question in the DDD Caregiver Status | DDD must address in your ISP if you | Health and Welfare Category
Acuity Scale: have a score:
6 How long do you think you expect to 1 to 6 months or less than 1 month DDD Caregiver Status
continue providing care?

NEW SECTION

WAC 388-828-8060 How does DDD determine which health and welfare needs must be addressed in your individual
support plan if you are age sixteen or older? (1) If you are age sixteen or older and receiving DDD HCBS waiver services or
reside in a state-only residential setting, DDD uses the following table to determine the health and welfare needs that must be
addressed in your Individual Support Plan:

DDD must address in the ISP if your
# SIS Activity Type of Support score is: Health and Welfare Category
Al Using the toilet 3 or more
A2 Taking care of clothes (includes laun- 3 or more
dering)
A3 Preparing food 3 or more
A4 Eating food 3 or more
AS Housekeeping and cleaning 3 or more Home Living

Proposed [42]
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DDD must address in the ISP if your

# SIS Activity Type of Support score is: Health and Welfare Category
A6 Dressing 3 or more
A7 Bathing and taking care of personal 3 or more
hygiene and grooming needs
A8 Operating home appliances 3 or more
A9 Using currently prescribed equipment 3 or more
or treatment
B1 Getting from place to place throughout 2 or more
the community (transportation)
B2 Participating in recreation/leisure 2 or more
activities in the community settings
B3 Using public services in the commu- 2 or more Community Living
nity
B4 Going to visit friends and family 4
B6 Shopping and purchasing goods and 2 or more
services
B7 Interacting with community members 4
BS§ Accessing public buildings and set- 2 or more
tings
D3 Interacting with co-workers 3 or more Employment
D4 Interacting with supervisors and or 3 or more
coaches
El Taking medications 2 or more
E2 Avoiding health and safety hazards 3 or more
E3 Obtaining health care services 3 or more
E4 Ambulating and moving about 3 or more Health and Safety
E6 Maintaining a nutritious diet 3 or more
E7 Maintaining physical health and fit- 3 or more
ness
F2 Participating in recreation/leisure 2 or more
activities with others
F4 Making and keeping friends 4 Social Activities
F6 Using appropriate social skills 4
G2 Managing money and personal 2 or more
finances
G3 Protecting self from exploitation 2 or more Protection and Advocacy
G7 Making choices and decisions 2 or more

(2) If you have a support score of one or more for any of
the questions in the SIS Exceptional Medical Support Needs
Scale, DDD must address your support need using the medi-

cal supports category.

(3) If you have a support score of one or more for any of
the questions in the SIS Exceptional Behavior Support Needs
Scale, DDD must address your support need using the behav-

ior supports category.

WSR 07-04-066
PROPOSED RULES
DEPARTMENT OF

SOCIAL AND HEALTH SERVICES

Original Notice.

(Economic Services Administration)
(Division of Child Support)
[Filed February 1, 2007, 3:15 p.m.]

Preproposal statement of inquiry was filed as WSR 06-

09-014.

Title of Rule and Other Identifying Information: Note:
The DSHS division of child support (DCS) has adopted
emergency rules under WSR 07-02-070, effective January 1,

[43]
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2007, so that we would have rules in effect while going
through the regular rule-making process.

This filing amends sections of chapter 388-14A WAC to
bring division of child support rules into compliance with
chapter 26.21A RCW, which is effective January 1, 2007.
There are eleven new rules and nine amended rules in this fil-
ing.

Amending WAC 388-14A-2105 Basic confidentiality
rules for the division of child support, 388-14A-3304 The
division of child support may serve((s)) a notice of support
debt and demand for payment when it is enforcing a support
order issued in Washington state, a foreign court order or a
foreign administrative order for support, 388-14A-3305
What can I do if I disagree with a notice of support debt and
demand for payment?, 388-14A-3925 Who can ask to modify
an administrative support order?, 388-14A-5300 How does
the division of child support recover a support payment
which has already been distributed?, 388-14A-6100 The divi-
sion of child support accepts oral requests for hearing or con-
ference board, 388-14A-7100 The division of child support
may register an ((A#)) order from another state ((may-bereg-
isteredin—Washingten)) for enforcement or modification,
388-14A-7110 The division of child support may assess and
collect interest on amounts owed under support orders
entered or established in a jurisdiction other than Washington
state and 388-14A-7200 DCS can serve notices in other states
under the Uniform Interstate Family Support Act; and new
WAC 388-14A-3306 Does a notice of support debt and
demand for payment result in a final determination of support
arrears?, 388-14A-3307 How does the division of child sup-
port proceed when there are multiple child support orders for
the same obligor and children?, 388-14A-7125 What happens
at a hearing on a notice of support debt and registration?, 388-
14A-7135 What is the effect of confirmation of a registered
order on the finality of the support debt calculation?, 388-
14A-7305 How do I ask DCS to do a determination of con-
trolling order?, 388-14A-7315 When might DCS deny a
request for a determination of controlling order?, 388-14A-
7325 How does DCS notify the parties of its determination of
the controlling order?, 388-14A-7335 What happens if some-
one objects to DCS' proposed determination of controlling
order?, 388-14A-7345 What is the effect of a determination
of controlling order on the finality of the debt calculation?,
388-14A-7400 What can I do if [ want to contest an interstate
order to withhold income served on my employer?, and 388-
14A-7500 What can I do if I am concerned about the release
of my personal information in an interstate referral?

Hearing Location(s): Blake Office Park East, Rose
Room, 4500 10th Avenue S.E., Lacey, WA 98503 (one block
north of the intersection of Pacific Avenue S.E. and Alhadeff
Lane, behind Goodyear Tire. A map or directions are avail-
able at http://www1.dshs.wa.gov/msa/rpau/docket.html or by
calling (360) 664-6097), on March 27, 2007, at 10:00 a.m.

Date of Intended Adoption: Not earlier than March 28,
2007.

Submit Written Comments to: DSHS Rules Coordina-
tor, P.O. Box 45850, Olympia, WA 98504, delivery 4500
10th Avenue S.E., Lacey, WA 98503, e-mail schilse@dshs.
wa.gov, fax (360) 664-6185, by 5:00 p.m. on March 27,
2007.
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Assistance for Persons with Disabilities:  Contact
Stephanie Schiller, DSHS Rules Consultant, by March 23,
2007, TTY (360) 664-6178 or (360) 664-6097 or by e-mail at
schilse@dshs.wa.gov.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The Washington
state legislature has adopted the updated Uniform Interstate
Family Support Act (UIFSA) as chapter 26.21 A RCW, effec-
tive January 1, 2007. DCS anticipates that new and amended
rules will be required in order to allow the Washington child
support program to comply with UIFSA under our state plan
under Title IV-D of the federal Social Security Act.

Reasons Supporting Proposal: Clarify procedures, con-
form with new statute.

Statutory Authority for Adoption: RCW 34.05.220(2),
43.20A.550, 74.04.055, 74.08.090, 74.20.040, 74.20A.310.

Statute Being Implemented: Chapter 26.21A RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of social and health
services, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Nancy Koptur, DCS HQ,
P.O. Box 9162, Olympia, WA 98507-9162, (360) 664-5065.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule does not have
an economic impact on small businesses. It only affects indi-
viduals who have support obligations or individuals who are
owed child support.

A cost-benefit analysis is not required under RCW
34.05.328. The rule does meet the definition of a significant
legislative rule but DSHS/DCS rules relating to the care of
dependent children are exempt from preparing further analy-
sis under RCW 34.05.328 (5)(b)(vii).

January 30, 2007
Jim Schnellman, Chief

Office of Administrative Resources

AMENDATORY SECTION (Amending WSR 02-07-091,
filed 3/19/02, effective 4/19/02)

WAC 388-14A-2105 Basic confidentiality rules for
the division of child support. (1) Under RCW 26.23.120, all
information and records, concerning persons who owe a sup-
port obligation or for whom the division of child support
(DCS) provides support enforcement services, are private
and confidential.

(2) DCS discloses information and records only to a per-
son or entity listed in this section or in RCW 26.23.120, and
only for a specific purpose allowed by state or federal law.
See WAC 388-14A-7500 regarding disclosure of personal
information in the context of referrals under the Uniform
Interstate Family Support Act (UIFSA).

(3) DCS may disclose information to:

(a) The person who is the subject of the information or
records, unless the information or records are exempt under
RCW 42.17.310;

(b) Local, state, and federal government agencies for
support enforcement and related purposes;
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(c) A party to a judicial proceeding or a hearing under
chapter 34.05 RCW, if the superior court judge or administra-
tive law judge (ALJ) enters an order to disclose. The judge or
presiding officer must base the order on a written finding that
the need for the information outweighs any reason for main-
taining privacy and confidentiality;

(d) A party under contract with DCS, including a feder-
ally recognized Indian tribe, if disclosure is for support
enforcement and related purposes;

(e) A person or entity, including a federally recognized
Indian tribe, when disclosure is necessary to the administra-
tion of the child support program or the performance of DCS
functions and duties under state and federal law;

(f) A person, representative, or entity if the person who is
the subject of the information and records consents, in writ-
ing, to disclosure;

(g) The office of administrative hearings or the office of
appeals for administration of the hearing process under chap-
ter 34.05 RCW. The ALJ or review judge must:

(i) Not include the address of either party in an adminis-
trative order, or disclose a party's address to the other party;

(i1) State in support orders that the address is known by
the Washington state support registry; and

(iii) Inform the parties they may obtain the address by
submitting a request for disclosure to DCS under WAC 388-
14A-2110(2).

(4) DCS may publish information about a noncustodial
parent (NCP) for locate and enforcement purposes.

(5) WAC 388-14A-2114(1) sets out the rules for disclo-
sure of address, employment or other information regarding
the custodial parent (CP) or the children in response to a pub-
lic disclosure request.

(6) WAC 388-14A-2114(2) sets out the rules for disclo-
sure of address, employment or other information regarding
the NCP in response to a public disclosure request.

(7) DCS may disclose the Social Security Number of a
dependent child to the noncustodial parent (NCP) to enable
the NCP to claim the dependency exemption as authorized by
the Internal Revenue Service.

(8) DCS may disclose financial records of an individual
obtained from a financial institution only for the purpose of,
and to the extent necessary, to establish, modify, or enforce a
child support obligation of that individual.

(9) Except as provided elsewhere in chapter 388-14A
WAC, chapter 388-01 WAC governs the process of request-
ing and disclosing information and records.

(10) DCS must take timely action on requests for disclo-
sure. DCS must respond in writing within five working days
of receipt of the request.

(11) If a child is receiving foster care services, the par-
ent(s) must contact their local community services office for
disclosure of the child's address information.

(12) The rules of confidentiality and penalties for misuse
of information and reports that apply to a IV-D agency
employee, also apply to a person who receives information
under this section.

(13) Nothing in these rules:

(a) Prevents DCS from disclosing information and
records when such disclosure is necessary to the performance
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of its duties and functions as provided by state and federal
law;

(b) Requires DCS to disclose information and records
obtained from a confidential source.

(14) DCS cannot provide copies of the confidential
information form contained in court orders. You must go to
court to get access to the confidential information form. DCS
may disclose information contained within the confidential
information form if disclosure is authorized under RCW
26.23.120, chapter 388-01 WAC, or chapter 388-14A WAC.

(15) DCS may provide a Support Order Summary to the
parties to an administrative support order under WAC 388-
14A-2116.

AMENDATORY SECTION (Amending WSR 05-07-059,
filed 3/11/05, effective 4/11/05)

WAC 388-14A-3304 The division of child support
may serve((s)) a notice of support debt and demand for
payment when it is enforcing a support order issued in
Washington state, a foreign court order or a foreign
administrative order for support. (1) The division of child
support (DCS) may serve a notice of support debt and
demand for payment on a noncustodial parent (NCP) under
RCW 74.20A.040 to provide notice that DCS is enforcing a
support order entered in Washington state, a foreign court
order or a foreign administrative order for support.

(a) A "foreign" order is one entered in a jurisdiction other
than a Washington state court or administrative forum.

(b) DCS uses the notice of support debt and demand for
payment when there is only one current child support order
for the NCP and the children in the case.

(c) When there are multiple current support orders for
the same obligor and children, DCS determines which order
to enforce as provided under WAC 388-14A-3307.

(2) DCS serves a notice of support debt and demand for
payment like a summons in a civil action or by certified mail,
return receipt requested.

(3) In a notice of support debt and demand for payment,
DCS includes the information required by RCW 74.20A.040,
the amount of current and future support, accrued support
debt, interest (if interest is being assessed under WAC 388-
14A-7110), any health insurance coverage obligation, and
any day care costs under the court or administrative order.

(4) After service of a notice of support debt and demand
for payment, the NCP must make all support payments to the
Washington state support registry. DCS does not credit pay-
ments made to any other party after service of a notice of sup-
port debt and demand for payment except as provided in
WAC 388-14A-3375.

(5) A notice of support debt and demand for payment
becomes final and subject to immediate wage withholding
and enforcement without further notice under chapters 26.18,
26.23, and 74.20A RCW, subject to the terms of the order,
unless, within twenty days of service of the notice in Wash-
ington, the NCP:

(a) Files a request with DCS for a conference board
under WAC 388-14A-6400. The effective date of a confer-
ence board request is the date DCS receives the request;

(b) Obtains a stay from the superior court; or
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(c) Objects to either the validity of the foreign support
order or the administrative enforcement of the foreign sup-
port order, in which case DCS proceeds with registration of
the foreign support order under WAC 388-14A-7100.

(6) A notice of support debt and demand for payment
served in another state becomes final according to WAC 388-
14A-7200.

(7) Enforcement of the following are not stayed by a
request for a conference board or hearing under this section
or WAC 388-14A-6400:

(a) Current and future support stated in the order; and

(b) Any portion of the support debt that the NCP and cus-
todial parent (CP) fail to claim is not owed.

(8) Following service of the notice of support debt and
demand for payment on the NCP, DCS mails to the last
known address of the CP and/or the payee under the order:

(a) A copy of the notice of support debt and demand for
payment; and

(b) A notice to payee under WAC 388-14A-3315 regard-
ing the payee's rights to contest the notice of support debt.
The CP who is not the payee under the order has the same
rights to contest the notice of support debt and demand for
payment.

(9) If the NCP requests a conference board under subsec-
tion (5)(a) of this section, DCS mails a copy of the notice of
conference board to the CP informing the CP of the CP's right
to:

(a) Participate in the conference board; or

(b) Request a hearing under WAC 388-14A-3321 within
twenty days of the date of a notice of conference board that
was mailed to a Washington address. If the notice of confer-
ence board was mailed to an out-of-state address, the CP may
request a hearing within sixty days of the date of the notice of
conference board. The effective date of a hearing request is
the date DCS receives the request.

(10) If the CP requests a hearing under subsection (9) of
this section, DCS must:

(a) Stay enforcement of the notice of support debt and
demand for payment except as required under subsection (6)
of this section; and

(b) Notify the NCP of the hearing.

(11) If a CP requests a late hearing under subsection (8)
of this section, the CP must show good cause for filing the
late request.

(12) The NCP is limited to a conference board to contest
the notice and may not request a hearing on a notice of sup-
port debt and demand for payment. However, if the CP
requests a hearing, the NCP may participate in the hearing.

(13) A notice of support debt and demand for payment
must fully and fairly inform the NCP of the rights and respon-
sibilities in this section.

Proposed
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NEW SECTION

WAC 388-14A-3305 What can I do if I disagree with
a notice of support debt and demand for payment? Once
the division of child support has served a notice of support
debt and demand for payment, either party may disagree with
the notice.

(1) If either party objects to the enforcement of a non-
Washington support order, that party may request that DCS
register that order under Chapter 26.21A RCW. DCS then
serves a notice of support debt and registration as provided in
WAC 388-14A-7110.

(2) If the noncustodial parent (NCP) objects to the
amount of current support or the amount of support debt
stated in the notice, the NCP may request a conference board
under WAC 388-14A-6400.

(a) The custodial parent (CP) may participate in the con-
ference board under this section.

(b) The CP may choose to convert the proceeding to an
administrative hearing. The NCP may participate in a hear-
ing held under this section.

(3) If the custodial parent objects to the amount of cur-
rent support or the amount of support debt stated in the
notice, the CP may request an administrative hearing. The
NCP may participate in a hearing held under this section.

(4) See WAC 388-14A-3304 for a more full description
of the hearing process on the notice of support debt and
demand for payment.

NEW SECTION

WAC 388-14A-3306 Does a notice of support debt
and demand for payment result in a final determination
of support arrears? (1) After service of a notice of support
debt and demand for payment as provided in WAC 388-14A-
3304, the final administrative order determines the support
debt as of the date of the order, and:

(a) The debt determination is not a final determination
under the Uniform Interstate Family Support Act (UIFSA),
chapter 26.21A RCW.

(b) Any party may request that a tribunal determine any
amounts owed as interest on the support debt.

(2) The final administrative order comes about by:

(a) Operation of law if nobody objects to the notice;

(b) Agreed settlement or consent order under WAC 388-
14A-3600;

(¢) Final conference board decision under WAC 388-
14A-6400;

(d) Final administrative order entered after hearing or a
party's failure to appear for hearing.

NEW SECTION

WAC 388-14A-3307 How does the division of child
support proceed when there are multiple child support
orders for the same obligor and children? When more than
one current child support order exists for the same obligor
and children, the division of child support (DCS) may pro-
ceed as follows:

(1) Using the criteria listed in RCW 26.21A.130, DCS
decides which child support order it should enforce and
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serves a notice of support debt and demand for payment
under WAC 388-14A-3304.

(2) If DCS decides that a determination of controlling
order under chapter 26.21A RCW is required, DCS serves a
notice of support debt and registration as provided in WAC
388-14A-7100.

(3) Upon request, DCS may do a determination of con-
trolling order (DCO).

(a) See WAC 388-14A-7305 for how you can ask for a
DCO.

(b) See WAC 388-14A-7315 for how DCS decides
whether or not to do a DCO.

(4) If DCS does a DCO and decides that a Washington
order is the controlling order, DCS refers the case to superior
court.

(5) If DCS does a DCO and decides that a non-Washing-
ton order is the controlling order, DCS serves a notice of sup-
port debt and registration as provided in WAC 388-14A-
7325.

AMENDATORY SECTION (Amending WSR 02-06-098,
filed 3/4/02, effective 4/4/02)

WAC 388-14A-3925 Who can ask to modify an
administrative support order? (1) The division of child
support (DCS), the custodial parent (CP) or the noncustodial
parent (NCP) may request a hearing to prospectively modify
the NCP's obligation under a support establishment notice.
The request must be in writing and must state:

(a) Any circumstances that have changed; and

(b) The proposed new support amount.

(2) The petitioning party must file the request for modi-
fication with DCS.

(3) DCS serves a copy of the request for modification
and notice of hearing on all other parties by first class mail at
their address last know to DCS.

(4) DCS, the administrative law judge (ALJ), or the
department review judge:

(a) Prospectively modifies orders according to the terms
of chapter 26.19 RCW and RCW 74.20A.059; and

(b) May only modify an order issued by a tribunal in
another state according to the terms of (REW-26-21-580))
RCW 26.21A.550.

(5) If the nonpetitioning party fails to appear at the hear-
ing, the ALJ issues a default order based on the Washington
state child support schedule and the worksheets submitted by
the parties, considering the terms set out in the request for
modification.

(6) If the petitioning party fails to appear at the hearing,
the ALJ enters an order dismissing the petition for modifica-
tion.

(7) If the petition for modification does not comply with
the requirements of subsection (1)(a) and (b) of this section,
the ALJ may:

(a) Dismiss the petition; or

(b) Continue the hearing to give the petitioning party
time to amend according to WAC 388-14A-3275 or to com-
plete the petition.

(8) The ALJ may set the effective date of modification as
the date the order is issued, the date the request was made, or
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any time in between. If an effective date is not set in the
order, the effective date is the date the modification order is
entered.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 01-03-089,
filed 1/17/01, effective 2/17/01)

WAC 388-14A-5300 How does the division of child
support recover a support payment which has already
been distributed? (1) The division of child support (DCS)
may serve a notice to recover a support payment on the per-
son who received the payment when DCS:

(a) Distributed the money in error;

(b) Distributed the money based on a check that is later
dishonored;

(c) Is required to refund or return the money to the per-
son or entity that made the payment; or

(d) Distributed money under a support order that was
later modified so as to create an overpayment.

(2) DCS serves a notice to recover a support payment
like a summons in a civil action or by certified mail, return
receipt requested.

(3) In the notice, DCS must identify the support payment
DCS seeks to recover.

(4) DCS may take action to enforce the notice to recover
a support payment without further notice once the notice
becomes final.

(a) A notice to recover a support payment becomes final
unless the person who received the payment requests a hear-
ing under subsection (5) of this section within twenty days of
service of the notice to recover a support payment in Wash-
ington. The effective date of a hearing request is the date
DCS receives the request.

(b) A notice to recover a support payment may be served
in another state to recover a payment disbursed by DCS under
(REW-2621385)) RCW 26.21A.290. A notice to recover a
support payment served in another state becomes final
according to WAC 388-14A-7200.

(5) A hearing on a notice to recover a support payment is
for the limited purpose of resolving the existence and amount
of the debt DCS is entitled to recover.

(6) A person who files a late request for a hearing on a
notice to recover a support payment must show good cause
for being late.

(7) In nonassistance cases and payment services only
cases, DCS may recover a support payment under a final
administrative order on a notice to recover a support payment
by retaining ten percent of current support and one hundred
percent of amounts collected on arrears in addition to any
other remedy authorized by law.

(8) If a public assistance recipient receives a support
payment directly from a noncustodial parent (NCP) and fails
to remit it to DCS as required, DCS recovers the money as
retained support under WAC 388-14A-5500.

(9) DCS may enforce the notice to recover a support pay-
ment as provided in subsection (7), or may act according to
RCW 74.20A.270 as deemed appropriate.

Proposed
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AMENDATORY SECTION (Amending WSR 01-03-089,
filed 1/17/01, effective 2/17/01)

WAC 388-14A-6100 The division of child support
accepts oral requests for hearing or conference board. (1)
Except for the instances listed in subsections (8) and (9), the
division of child support (DCS) accepts either a written or an
oral request for hearing or conference board, even though
other sections of this chapter or the relevant statutes may pro-
vide that objections and hearing requests should be in writ-
ing.

(2) The subject matter of the objection determines
whether the matter is set as a conference board or hearing,
unless there is a specific request for an administrative hearing
under chapter 34.05 RCW.

(3) DCS processes oral and written requests for hearing
in the same manner.

(4) An oral request for hearing is complete if it contains
enough information to identify the person making the
request, the DCS action, and the case or cases involved in the
hearing request.

(5) The effective date of an oral request for hearing is the
date that someone makes a complete oral request for hearing,
to any DCS representative in person or by leaving a message
on the automated voice mail system of any DCS field office.

(6) When making an oral request, you do not need to
specify whether you want a hearing under chapter 34.05
RCW or a conference board under WAC 388-14A-6400.

(7) You can make an oral request for hearing or confer-
ence board on behalf of another person, if you have written
authorization to act on their behalf. The effective date of an
oral request for hearing or conference board made on behalf
of another person is the later of the date of the complete oral
request for hearing or the date that DCS receives the written
authorization.

(8) There are two types of hearing requests which must
be in writing:

(a) A petition for prospective modification under WAC
388-14A-3925; and

(b) A petition for reimbursement for day care expenses
under WAC 388-14A-4300.

(9) You must also make the following requests in writ-

(a) A request for a determination of controlling order
under the Uniform Interstate Family Support Act (UIFSA),
chapter 26.21A RCW, as described in WAC 388-14A-7305;
and

(b) An objection to the determination of controlling

order contained in a notice of support debt and registration
issued by DCS under WAC 388-14A-7325. WAC 388-14A-

7335 describes how to make this objection.

AMENDATORY SECTION (Amending WSR 05-07-059,
filed 3/11/05, effective 4/11/05)

WAC 388-14A-7100 ((A#)) The division of child sup-
port may register an order from another state ((may-be

registered-in—-Washington)) for enforcement or modifica-

tion. (1) A support enforcement agency, or a party to a child
support order or an income-withholding order for support
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issued by a tribunal of another state, may register the order in
this state for enforcement pursuant to chapter 26.21A RCW.

(a) At the option of the division of child support (DCS),
the support order or income-withholding order may be regis-
tered with the superior court pursuant to RCW ((26:21-490))
26.21A.505 or it may be registered with the administrative
tribunal according to subsection (2) of this section. Either
method of registration is valid.

(b) A support order or income-withholding order issued
in another state is registered when the order is filed with the
registering tribunal of this state.

(c) DCS may enforce a registered order issued in another
state in the same manner and subject to the same procedures
as an order issued by a tribunal of this state.

(d) DCS may assess and collect interest on amounts
owed under support orders entered or established in a juris-
diction other than the state of Washington as provided in
WAC 388-14A-7110.

(e) DCS may notify the parties that it is enforcing a non-

Washington support order using the notice of support debt

and demand for payment under WAC 388-14A-3304 or using
the notice of support debt and registration as provided in this

section and in WAC 388-14A-7110. Either method of notice
is valid.

(2) DCS must give notice to the nonregistering party
when it administratively registers a support order or income-
withholding order issued in another state. DCS gives this
notice with the Notice of Support Debt and Registration
(NOSDR).

(a) The notice must inform the nonregistering party:

(1) That a registered order is enforceable as of the date of
registration in the same manner as an order issued by a tribu-
nal of this state;

(i1) That if a party wants a hearing to contest the validity
or enforcement of the registered order, the party must request
a hearing within twenty days after service of the notice on the
nonregistering party within Washington state. If the nonreg-
istering party was served with the notice outside of Washing-
ton state, the party has sixty days after service of the notice to
request a hearing to contest the validity or enforcement of the
registered order;

(iii) That failure to contest the validity or enforcement of
the registered order in a timely manner will result in confir-
mation of the order and enforcement of the order and the
alleged arrearages and precludes further contest of that order
with respect to any matter that could have been asserted;
((and))

(iv) Of the amount of any alleged arrearages, including
interest, if interest is being assessed under WAC 388-14A-
7110; and

(v) Whether DCS has made a determination of control-
ling order under chapter 26.21A RCW, as described in WAC
388-14A-7325.

(b) The notice must be:

(1) Served on the non-registering party by certified or
registered mail or by any means of personal service autho-
rized by the laws of the state of Washington; and

(i1) Served on the registering party by first class mail at
the last known address: and
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(iii) Accompanied by a copy of the registered order and
any documents and relevant information accompanying the
order submitted by the registering party.

(c) The effective date of a request for hearing to contest
the validity or enforcement of the registered order is the date
DCS receives the request.

1)) A party or support enforcement agency seeking to
modify, or to modify and enforce, a child support order
issued in another state may register the order in this state
according to RCW ((26-2+569)) 26.21A.540 through
((26-21-580)) 26.21A.550.

(a) The order must be registered as provided in subsec-
tion (1)(a) if the order has not yet been registered.

(b) A petition for modification may be filed at the same
time as a request for registration, or later. The petition must
specify the grounds for modification.

(c) DCS may enforce a child support order of another
state registered for purposes of modification, as if a tribunal
of this state had issued the order, but the registered order may
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be modified only if the requirements of RCW ((26:2+-589))
26.21A.550 are met.

((68))) (4) Interpretation of the registered order is gov-
erned by RCW ((26:21-519)) 26.21A.515.

AMENDATORY SECTION (Amending WSR 05-07-059,
filed 3/11/05, effective 4/11/05)

WAC 388-14A-7110 The division of child support
may assess and collect interest on amounts owed under
support orders entered or established in a jurisdiction
other than Washington state. (1) The division of child sup-
port (DCS) may accept an interstate request to assess and col-
lect interest when:

(a) The request is from:

(i) Another state's IV-D agency;

(i1) An Indian tribe;

(iii) A foreign country which has entered into a recipro-

cal agreement with the United States of America or with the
state of Washington; or

(iv) A custodial parent (CP) or noncustodial parent
(NCP) who resides outside of Washington state who has filed
a petition under the Uniform Interstate Family Support Act
(UIFSA), chapter ((26-21)) 26.21A RCW.

(b) The party requesting that DCS assess and collect
interest provides a calculation of the interest claimed which
has been certified by a IV-D agency or a certified public
accountant (CPA); and

(c) The support order was entered or established in a
jurisdiction other than Washington state.

(2) When a foreign support order has been submitted for
enforcement under UIFSA, DCS may, at its option, either:

(a) Use the notice of support debt and demand for pay-
ment to assess and collect interest on an out-of-state support
order. See WAC 388-14A-3304 for the rules regarding the
notice of support debt and demand for payment; or

(b) Use a notice of support debt and registration to assess
and collect interest on the foreign order. See WAC 388-14A-
7100 for the rules regarding registration of a foreign order.

(3) When an out of state order has been submitted for
registration for enforcement and modification under UIFSA,
DCS uses a notice of support debt and registration to assess
and collect interest on the out of state order. See WAC 388-
14A-7100 for the rules regarding registration of a foreign
support order.

(4) Any hearing held on a notice of support debt and reg-
istration which includes a claim for interest is conducted in

accordance with WAC ((388-1H4A-7100(3))) 388-14A-7125
and 388-14A-7115.

(a) WAC ((388-14A-7106(4))) 388-14A-7135 describes

the procedures for confirmation of the registered order.

(b) WAC ((38814A-71006(4))) 388-14A-7135 describes
the effect of confirmation of the registered order.

(5) At any time after the notice of support debt and reg-
istration becomes a final administrative order, DCS may
update the amount of interest as provided in WAC 388-14A-
7120.

Proposed
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NEW SECTION

WAC 388-14A-7125 What happens at a hearing on a
notice of support debt and registration? A hearing under
this section is for the limited purpose of determining if the
nonregistering party can prove one or more of the defenses
listed in RCW 26.21A.530(1).

(1) If the contesting party presents evidence establishing
a full or partial defense under RCW 26.21A.530(1), the pre-
siding officer may:

(a) Stay enforcement of the registered order;

(b) Continue the proceeding to allow the parties to gather
additional relevant evidence; or

(c) Issue other appropriate orders.

(2) DCS may enforce an uncontested portion of the reg-
istered order by all remedies available under the law of this
state.

(3) If the contesting party does not establish a defense
under RCW 26.21A.530(1) to the validity or enforcement of
the order, the presiding officer must issue an order confirm-
ing the registered order.

(4) The custodial parent (CP) or payee of the order may
participate as a party to any hearing under this section.

NEW SECTION

WAC 388-14A-7135 What is the effect of confirma-
tion of a registered order on the finality of the support
debt calculation? (1) Except as provided below in subsec-
tions (2) and (3) of this section, confirmation of a registered
order precludes further contest of the order with respect to
any matter that could have been asserted at the time of regis-
tration. Confirmation may occur:

(a) By operation of law upon failure to contest registra-
tion; or

(b) By order of the administrative law judge (ALJ).

(2) Confirmation of a registered order that does not
include interest does not relieve the noncustodial parent
(NCP) of any interest that may have accrued or may accrue
under the confirmed order.

(a) If interest is later assessed, the NCP or the custodial
parent (CP) may not dispute the confirmed amount of the
support debt.

(b) The NCP or CP may dispute the amount of interest
due and owing on that confirmed amount by requesting a
conference board under WAC 388-14A-6400.

(3) Confirmation of a registered order that does include
interest confirms only the amount of debt, including interest,
that is due and owing for the indicated time periods. Such
confirmation does not relieve the NCP of any interest that
may have accrued or may accrue for any other time period.

AMENDATORY SECTION (Amending WSR 01-03-089,
filed 1/17/01, effective 2/17/01)

WAC 388-14A-7200 DCS can serve notices in other
states under the Uniform Interstate Family Support Act.
(1) Except as specified in WAC 388-14A-3105, where
grounds for personal jurisdiction exist under ((REW-26-21—-
075)) RCW 26.21A.100 or other Washington law, the divi-
sion of child support (DCS) may serve the following legal
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actions in another state by certified mail, return receipt
requested or by personal service, under chapter ((26-21))
26.21A RCW:

(a) A notice and finding of financial responsibility under
WAC 388-14A-3115; and

(b) A notice and finding of parental responsibility under
WAC 388-14A-3120;

(c) A notice of paternity test costs under WAC 388-14A-
8300; or

(d) An affidavit of birth costs under WAC 388-14A-
3555.

(2) A notice and finding of financial responsibility, a
notice of paternity test costs, or an affidavit of birth costs
becomes final and subject to immediate wage withholding
and enforcement without further notice under chapters 26.18,
26.23, and 74.20A RCW unless the noncustodial parent
(NCP), within sixty days of service in another state:

(a) Contacts DCS and signs an agreed settlement or con-
sent order; or

(b) Files a written request for a hearing under:

(1) WAC 388-14A-3115 for a notice and finding of
financial responsibility;

(i1)) WAC 388-14A-3555 for an affidavit of birth costs;
or

(i) WAC 388-14A-8300 for a notice of paternity test
costs.

(3) The effective date of a hearing request is the date
DCS receives the hearing request.

(4) A notice and finding of parental responsibility
becomes final and subject to immediate wage withholding
and enforcement without further notice under chapters 26.18,
26.23, and 74.20A RCW unless the NCP, within sixty days of
service in another state:

(a) Contacts DCS and signs an agreed settlement or con-
sent order;

(b) Files a written request for a hearing under WAC 388-
14A-3120 with DCS; or

(c) Files a written request for paternity testing under
WAC 388-14A-8300 to determine if he is the natural father
of the dependent child named in the notice and cooperates in
the testing. A request for a hearing or paternity testing is filed
on the date the request is received by DCS.

(5) If the results of paternity tests requested under sub-
section (4) of this section do not exclude the NCP as the nat-
ural father of the dependent child, the notice and finding of
parental responsibility becomes final and subject to immedi-
ate wage withholding without further notice under chapters
26.18, 26.23, and 74.20A RCW unless the NCP, within sixty
days of service of the paternity test costs in another state:

(a) Contacts DCS and signs an agreed settlement or con-
sent order; or

(b) Files a written request for a hearing under WAC 388-
14A-3120.

(6) Administrative law judges and parties must conduct
administrative hearings on notices served in another state
under this section under the special rules of evidence and pro-
cedure in chapter 26.21A RCW and according to chapter
34.05 RCW.
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NEW SECTION

WAC 388-14A-7305 How do I ask DCS to do a deter-
mination of controlling order? (1) When there are multiple
current support orders covering the same obligor and the
same children, a party to a support order may request that the
division of child support (DCS) make a determination of con-
trolling order under the Uniform Interstate Family Support
Act, chapter 26.21A RCW.

(2) A request for a determination of controlling order
may be made at any time, unless there has already been a
determination of controlling order for the same obligor and
children.

(3) DCS can provide a form which contains all the
required elements for a request for determination of control-
ling order. A request for a determination of controlling order:

(a) Must be in writing;

(b) Must contain copies of any child support orders
known to the requesting party. DCS waives this requirement
if DCS has a true copy of the order on file; and

(c) State the reason the requesting party thinks DCS is
enforcing the wrong order.

(4) A request for determination of controlling order does
not constitute a petition for modification of a support order.

NEW SECTION

WAC 388-14A-7315 When might DCS deny a
request for a determination of controlling order? (1) The
division of child support (DCS) may deny a request for deter-
mination of controlling order made by a party to a child sup-
port order or another state's IV-D agency for the following
reasons:

(a) There is only one support order for the obligor and
the children;

(b) There is no current support owing under any existing
support order for the obligor and the children; or

(¢) There has already been a determination of controlling
order performed for the obligor and the children.

(2) The denial of a request for determination of control-
ling order does not:

(a) Stop the party or other state's IV-D agency from
bringing an action in superior court.

(b) Give rise to a right to administrative hearing.

NEW SECTION

WAC 388-14A-7325 How does DCS notify the par-
ties of its determination of the controlling order? (1)
When the division of child support (DCS) decides that a
determination of controlling order is required, DCS reviews
the multiple child support orders for the same obligor and
children to determine which order should be enforced.

(a) If DCS decides that the order that should be enforced
is a Washington order, we immediately refer the matter to the
superior court for a determination of controlling order pro-
ceeding under chapter 26.21A RCW.

(b) If we decide that the order that should be enforced is
an order which was not entered in the state of Washington,
DCS follows the procedures set out in subsections (2)
through (4) of this section.
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(2) DCS serves a notice of support debt and registration
(NOSDR) as provided in WAC 388-14A-7100. DCS serves
the NOSDR on the obligor, the obligee, and on all identified
interested parties. The NOSDR includes a determination of
controlling order.

(3) DCS serves the notice on the non-requesting party by
certified mail, return receipt requested, or by personal ser-
vice.

(4) DCS serves the notice on the requesting party and
other interested parties by first class mail to the last known
address.

NEW SECTION

WAC 388-14A-7335 What happens if someone
objects to DCS' proposed determination of controlling
order? (1) If any party objects to the proposed determination
of controlling order issued under WAC 388-14A-7325, that
objection must be in writing and signed under penalty of per-
jury. The division of child support (DCS) provides an objec-
tion form with the notice. The objection must contain:

(a) The reason the party objects to the determination of
controlling order. Examples of reasons to object include, but
are not limited to:

(1) There is another order that was not considered in
making the determination;

(i1) The alleged controlling order has been vacated, sus-
pended or modified by a later order, which is attached to the
objection;

(iii) The issuing tribunal lacked personal jurisdiction
over the non-petitioning party;

(iv) The order was obtained by fraud; or

(v) Any other legal defense available under chapter
26.21A RCW.

(b) A copy of the order which the party believes should
be the controlling order, if that order was not included with
the notice.

(c) A statement of facts in support of the party's objec-
tion.

(2) DCS refers the objection to the prosecuting attorney
or attorney general to bring an action for determination of
controlling order under RCW 26.21A.130 in the superior
court.

NEW SECTION

WAC 388-14A-7345 What is the effect of a determi-
nation of controlling order on the finality of the debt cal-
culation? As provided in RCW 26.21A.130, the final order
in a proceeding for determination of controlling order oper-
ates as a final determination of the total amount of consoli-
dated arrears and accrued interest, if any, under all of the sup-
port orders.

NEW SECTION

WAC 388-14A-7400 What can I do if I want to con-
test an interstate order to withhold income served on my
employer? (1) RCW 26.21A.425 provides that a noncusto-
dial parent (NCP) may contest the validity or enforcement of

Proposed
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an income-withholding order issued in another state and
received directly by an employer in this state.

(2) Acting as an administrative tribunal under chapter
26.21A RCW, the division of child support (DCS) does not
have the authority to quash income-withholding orders.

(3) An NCP who seeks to contest an income-withholding
order as described in subsection (1) must seek relief in the
superior court under RCW 26.18.140.

NEW SECTION

WAC 388-14A-7500 What can I do if I am concerned
about the release of my personal information in an inter-
state referral? (1) When the division of child support (DCS)
refers a case to another state, DCS must provide personal
information regarding the parties to that other state. DCS
notifies the party residing in Washington that we are prepar-
ing to refer your case and that we must release your personal
information.

(2) If you believe that it would be dangerous for DCS to
release your personal information to the other state, you may
make a request for nondisclosure of your personal informa-
tion under RCW 26.21A.255.

(3) The way DCS handles your request for nondisclosure
depends on what version of the Uniform Interstate Family
Support Act (UIFSA) has been adopted by the state where
DCS is referring your case.

(a) The state may have enacted a version of UIFSA
which is similar to the version enacted by the state of Wash-
ington as chapter 26.21A RCW (known as "UIFSA 2001");
or

(b) The state may have enacted a version of UIFSA
which is similar to the version which was formerly enacted
by the state of Washington as chapter 26.21 RCW (known as
"UIFSA 1996").

(4) If DCS is making a referral to another state which has
enacted UIFSA 2001:

(a) DCS must disclose your personal information to the
other state.

(b) DCS sends to the other state a declaration for non-
disclosure of information which you have signed under pen-
alty of perjury.

(c) The other state must seal your personal information
and may not disclose that information to the other party or to
the public unless a tribunal orders disclosure of the informa-
tion in the interest of justice, after a hearing in which the tri-
bunal considers your (or your child's) health, safety and lib-
erty.

(5) If DCS is making a referral to another state which has
enacted UIFSA 1996:

(a) DCS holds a conference board under WAC 388-14A-
6400.

(b) If the conference board finds that your (or your
child's) health, safety or liberty would be unreasonably put at
risk by the disclosure of the information, the conference
board issues a non-disclosure finding.

(c) DCS does not disclose your personal information to
the other state, and instead provides the other state with the
non-disclosure finding.

Proposed
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PROPOSED RULES
GAMBLING COMMISSION
[Filed February 12,2007, 1:07 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 06-
11-109.

Title of Rule and Other Identifying Information: New
chapter 230-07 WAC, rules relating to charitable and non-
profit organizations.

Hearing Location(s): Red Lion Hotel, 2525 North 20th
Avenue, Pasco, WA 99301, (509) 547-0701, on April 13,
2007, at 9:30 a.m.

Date of Intended Adoption: April 13, 2007.

Submit Written Comments to: Susan Arland, P.O. Box
42400, Olympia, WA 98504-2400, e-mail Susan2@wsgc.
wa.gov, fax (360) 486-3625, by April 1, 2007.

Assistance for Persons with Disabilities: Contact Shir-
ley Corbett, Executive Assistant, by April 1, 2007, TTY
(360) 486-3637 or (360) 486-3447.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The gambling
commission is rewriting its rules manual using plain English
techniques. We anticipate the project will be completed by
January 1, 2008. The rules manual is being broken into sec-
tions and rewritten a section at a time. This filing is to pro-
vide notification that rules regarding charitable and nonprofit
organizations are under review and are now being rewritten
in plain English. Substantial changes made to the rules are
noted below.

WAC 230-07-080 Qualification reviews for Groups
III, IV and V, 230-07-045 Obtaining a waiver for signifi-
cant progress requirements and 230-07-050 Defining
"excessive reserves'': In several of the rules the director or
director's designee approves or takes an action. We have
reevaluated the rules with these director delegations with
Director Day and made policy decisions about which of them
require the director to become involved and which may be
delegated to commission staff.

WAC 230-07-125 Record-keeping requirements for
lower volume charitable or nonprofit organizations, [230-
07-140] Minimum accounting records for Class D and
above bingo licensees and licensees with combined activi-
ties over $500,000, 230-07-020 Making "significant
progress," 230-07-145 Reporting annual progress, 230-
07-155 Reporting annual activity for raffles, amusement
games, Class A, B, or C bingo, or combination licenses,
and 230-07-160 Reporting annual activity for agricultural
fairs.

We discovered as we were rewriting the chapter that
RCW 9.46.0209 requires, "An organization must demon-
strate to the commission that it has made significant progress
toward the accomplishment of the purposes of the organiza-
tion during the twelve consecutive month period preceding
the date of application for a license or license renewal.”
Therefore, staff will begin realigning licensees' renewal peri-
ods to fit with their fiscal years, so that they will continue to
report on their fiscal year, but it will match our statutory
requirement that the data record the twelve months preceding
licensing or renewal.
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WAC 230-07-025 Additional requirements for "sig-
nificant progress" for Groups IV and V: We propose
removing the definition of "functional expenses" from this
rule because the definition is in the next rule and creates a
redundancy.

WAC 230-07-045 Obtaining a waiver for significant
progress requirements: We are seeking this change so that
an administrative law judge (ALJ) would conduct the hear-
ing, not the director.

WAC 230-07-050 Defining "excessive reserves': The
current rule, in subsection (1), says "cash equivalents or other
assets." We believe that the intent of the rule was to say "and
other assets" because the rule is asking for a "total amount" of
assets. This change will clarify the definition of excessive
reserves to make it easier for licensees to understand the rule
and alleviate the possible confusion related to language use.
This will make it easier for organizations to determine if they
have excessive reserves and ultimately if they are in compli-
ance with reporting requirements.

WAC 230-07-060 Independent management struc-
ture required: We propose clearly stating the underlying
assumption that part of licensees maintaining an independent
management structure is supervising and operating gambling
activities according to gambling laws and our rules.

WAC 230-07-070 Defining "direct relatives'": We
propose adding a very concise definition for the phrase
"direct relatives" because some ambiguity exists in the cur-
rent rule. The current rule, written in 1993 and last revised in
2000, states that conflicts of interest must be avoided. A pre-
sumption of a conflict of interest exists when officers "...are
directly or indirectly responsible for supervision of, or have
decision-making authority over transactions that may result
in direct or indirect financial or personal benefit to: Their
direct relatives, including spouses, parents, children, siblings,
and similar relationships, whether by blood, adoption, or
marriage..." The phrase "and similar relationships" can be
construed in a number of different ways. We propose adding
the definition to limit the ambiguity.

WAC 230-07-125 Record-keeping requirements for
lower volume charitable or nonprofit licensees and 230-
07-130 Additional record-keeping requirements for char-
itable or nonprofit licensees: In these rules, we propose
removing the phrase "unless we release them from this
requirement” because in practice, we do not release licensees
from the requirement to maintain the records. Neither do lic-
ensees ask to be released from the requirement.

WAC 230-07-140 Minimum accounting practices for
Class D and above bingo licensees and licensees with com-
bined activities over $500,000: We propose making several
changes to this rule:

(1) "Calendar year" has been changed to fiscal year to
match the other references in the chapter;

(2) To reduce redundancy, we removed "instructions for
activity reports"; "double entry"; and "Record all income
when earned; and record all expenses when incurred," as well
as "A listing of all liabilities" and "A complete general ledger
system if licensees have substantial assets or liabilities," and
"bank statements, related deposit slips, and cancelled checks
or facsimiles of cancelled checks." Each of these is a basic
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tenet of GAAP which we are requiring licensees to follow for
minimum accounting requirements; and

(3) Recording expenses allocated to various functions
(subsection (7)) has been removed because the concept and
process are covered elsewhere.

The final change is the only change that could be called
substantive because we changed the rule to remove inconsis-
tencies between the two dollar limits that appear in the cur-
rent rule: In the title and introductory section, the rule cites
$500,000 as the dollar amount licensees must exceed in order
to be required to perform certain accounting procedures, but
further down in the rule, it names $300,000 as the limit.

WAC 230-07-145 Reporting annual progress: We
propose removing a large number of the "laundry list" of
items to be included on the annual progress report because
what is required is listed on a form licensees must complete.

We have changed the wording of other existing rules to
align the forms we give licensees with the wording in the
rules. For this particular rule, items that have been removed
are in the current licensing operations division form.

A second change we propose is to remove subsection
(18) which states that we "may request licensees in Group II
to submit financial statements and other information required
by this rule in order to evaluate the organization's qualifica-
tion." We do not request those documents; instead, we use
other means to evaluate an organization's qualifications.

Finally, we changed subsection (9) to add phrase "direct
relatives" rather than use the list in the current rule. We pro-
pose this change to add consistency between rules. It does,
however, increase the number of people licensees must
report.

WAC 230-07-150 Financial statements required for
Groups III, IV, and V: We propose requiring charitable or
nonprofit licensees to use an independent certified public
accountant, not just a licensed public accountant to prepare
their financial statements. Without this change, a licensee
could have an in-house accountant who is also a licensed
CPA prepare the records rather than an independent CPA.
Many licensees are already using independent CPAs; we're
codifying what is the current practice.

WAC 230-07-155 Reporting annual activity for raf-
fles, amusement games, Class A, B, or C bingo, or combi-
nation licenses: We propose removing a large number of the
"laundry list" of items to be included on the annual progress
report because what is required is listed on a form licensees
must complete.

Proposed repeal of WAC 230-46-100 Playing limited
social card games without a license: We propose repealing
this rule because during the recodification of the statute, our
statutory authority to allow this unlicensed activity was omit-
ted. The law only allows charitable or nonprofit organiza-
tions that have a Class H liquor license to conduct card games
without a separate card game license.

Reasons Supporting Proposal: To make our rules man-
ual more user friendly. To make rules easier to find and
understand.

Statutory Authority for Adoption: RCW 9.46.070.

Statute Being Implemented: Not applicable.

Rule is not necessitated by federal law, federal or state
court decision.

Proposed
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Name of Proponent: Washington state gambling com-
mission, governmental.

Name of Agency Personnel Responsible for Drafting:
Susan Arland, Rules Coordinator, Lacey, (360) 486-3466;
Implementation: Rick Day, Director, Lacey, (360) 486-
3446; and Enforcement: Mark Harris, Assistant Director,
Lacey, (360) 486-3579.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement has not been prepared pursuant to
RCW 19.85.025, and/or the proposed rule change clarifies
language of rules without changing the effect.

A cost-benefit analysis is not required under RCW
34.05.328. The Washington state gambling commission is
not an agency that is statutorily required to prepare a cost-
benefit analysis under RCW 34.05.328.

February 14 [12], 2007
Susan Arland

Rules Coordinator
Chapter 230-07 WAC

CHARITABLE AND NONPROFIT RULES

NEW SECTION

WAC 230-07-001 Defining "charitable or nonprofit
licensee." In this section of the rules, "charitable or nonprofit
licensees" means the same as a bona fide charitable or non-
profit organization as defined in RCW 9.46.02009.

NEW SECTION

WAC 230-07-005 "Licensees," "licensee," "organi-
zations," and "organization" defined. (1) In this section of
the rules, "licensee" and "licensees" means those charitable
or nonprofit organizations which we require to be licensed to
conduct gambling activities.

(2) In this chapter, "organization" and "organizations"
means:

(a) Licensees; and

(b) All bona fide charitable or nonprofit organizations

conducting unlicensed gambling activities authorized by
chapter 9.46 RCW.

NEW SECTION

WAC 230-07-010 Use of gambling proceeds. (1)
Except qualified agricultural fairs, charitable or nonprofit
organizations must use all net income from gambling activi-
ties remaining after paying necessary expenses of operating
the gambling activities exclusively for the lawful purpose(s)
of the organization stated on the organization's license appli-
cation.

(2) Licensees may conduct a gambling activity for the
charitable benefit of specific person(s) whom the licensee has
listed as recipient(s) of the proceeds, or a specified portion of
the proceeds, if licensees obtain approval from us before they
conduct the activity.

Proposed
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NEW SECTION

WAC 230-07-015 Regulatory group assignments. (1)
We assign charitable or nonprofit licensees to regulatory
groups based on the annual gross gambling receipts for their
combined licensed activities.

(2) Licensees must comply with requirements applicable
to the regulatory group to which we have assigned them. The
regulatory groups are:

(a) Group I Combined annual gross receipts up to
three hundred thousand dollars.
(b) Group II Combined annual gross receipts up to

one million dollars.

(¢) Group III Combined annual gross receipts up to

three million dollars.

(d) Group IV Combined annual gross receipts up to
five million dollars.
(e) Group V Combined annual gross receipts over
five million dollars.
NEW SECTION

WAC 230-07-020 Making "significant progress."
Charitable or nonprofit licensees in Groups IV and V must
make "significant progress" toward their stated purpose.
They have made "significant progress" when they have:

(1) Complied with all requirements set forth in their
bylaws and articles of incorporation; and

(2) Actively engaged in providing services to the public
or their members during the fiscal year under review, and the
services directly relate to the stated purposes of the organiza-
tion; and

(3) Held elections to select officers at least once in the
previous two years; and

(4) Held a general membership meeting to conduct the
business of the organization at least once in the previous two
years; and

(5) Used a substantial portion of the licensees' "available
resources" for providing program services during the fiscal
year under review. For purposes of this section, "available
resources':

(a) Include the income generated by or from:

(1) The net of all activities used to raise funds, including
net gambling income; and

(i1) Grants, gifts, and contributions from private sources;
and

(iii) Public support.

(b) Does not include:

(1) Funds generated in periods other than the fiscal year
under review; or

(1) Funds that are raised or contributed from outside the
organization for purposes of purchasing land or capital assets
or to endow future operations when those funds are specifi-
cally identified by the board or contributors as restricted and
separately recorded in the organization's records; or

(iii) Net income from the sale of assets; or

(iv) Fees paid by members or the public to receive ser-
vices or to participate in specific activities. (Example: Fees
to attend a swimming lesson or event.) These fees must be
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classified as a reduction to both program service and support-
ing service expenses on a pro rata basis and as a reduction to
resources available for providing services in the fiscal year.
(Example: In the chart below, licensee X has revenue of five
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thousand dollars. They must calculate the pro rata reduction
by adjusting the total by the percentages of support services,
program services expenses, and functional expenses.)

Revenue
Fees paid by public ‘ $5,000
Calculation:
Pro Rata Reduction
Unadjusted Fees Paid by Public
Expenses Amount % of Total ($5,000) % of Total Adjusted Amount

Support Service $35,000 32% ($1,591) 32% $33,409
Expense
Program Service $75,000 68% ($3,409) 68% $71,591
Expense
Functional Expenses $110,000 100% ($5,000) 100% $105,000

NEW SECTION

WAC 230-07-025 Additional requirements for "sig-
nificant progress" for Groups IV and V. In addition to
meeting the significant progress requirements for Groups I,
II, and III, Group IV and V charitable or nonprofit licensees
must also prove they:

(1) Expended at least sixty percent of net gambling
income earned in the licensee's most recently completed fis-
cal year on "functional expenses" to operate the organiza-
tion's programs; and

(2) Used no more than thirty-five percent of total func-
tional expenses to provide supporting services. If licensees
used more than fifty percent of total program services
expenses to provide program services through indirect meth-
ods (those which are external to the organization), such as
grants, contributions, and/or scholarships, then supporting
services expenses must not exceed twenty percent of func-
tional expenses.

NEW SECTION

WAC 230-07-030 Defining "functional expenses."
"Functional expenses" means those expenses a charitable or
nonprofit licensee incurs toward accomplishing its stated pur-
pose(s). Functional expenses include both "program ser-
vices" and "supporting services."

NEW SECTION

WAC 230-07-035 Defining "program service
expenses." (1) "Program service expenses" means those
expenses relating to providing care, support, or assistance to
individuals, or sponsoring or conducting activities that
directly relate to the licensee's stated purpose(s).

(2) We consider "program service expenses" services the
licensee provided:

(a) Directly through programs to the public or the lic-
ensee's members; or

(b) Indirectly through:

(i) Contributions to individuals or to other service-pro-
viding organizations; or

(1) Funding scholarships; or

(iii) Sponsoring activities directly related to any organi-
zational purposes.

(3) We consider soliciting new members or volunteers,
or announcements and publications intended to educate the
public about specific services or programs to be program ser-
vice expenses.

(4) Expenses allocated to more than one service must be
divided out according to their function. Licensees must doc-
ument the methods of allocation and make them available for
our review.

NEW SECTION

WAC 230-07-040 Defining "supporting service
expenses." (1) "Supporting service expenses" means those
expenses relating to activities that are essential to the general
operation of the licensee's programs, but which are not
directly identifiable to a specific program. Supporting ser-
vice expenses typically include:

(a) Management; and

(b) General overhead; and

(c) Any expenses related to soliciting contributions.

(2) We consider the following supporting service
expenses:

(a) Wages and benefits for persons involved in the gen-
eral operation of the organization, such as:

(1) Executive directors and other management; or

(i1) Support personnel like secretaries, receptionists, and
bookkeepers; and

(b) Expenses related to:

(i) Providing an administrative office, including rent,
depreciation, interest, utilities, taxes, insurance, and supplies;
and

(i) General management functions of the organization
such as planning and budgeting, recruiting and training staff,
and purchasing and distributing materials; and

(iii) Scheduling and conducting board, committee, and
membership meetings; and

(iv) Publicizing the general organization; and

Proposed
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(v) Outside supporting services such as accounting,
audit, and legal; and

(vi) Soliciting contributions or grants; and

(vil) Any net loss from nongambling fund-raising activi-
ties.

(3) Supporting service expenses do not include items
which are unusual and infrequent in nature, for example,
repairs from a fire.

(4) Expenses allocated to more than one service must be
divided out according to their function. Licensees must doc-
ument the methods of allocation and make them available for
our review.

NEW SECTION

WAC 230-07-045 Obtaining a waiver for significant
progress requirements. (1) If a charitable or nonprofit lic-
ensee is unable to demonstrate that it has made significant
progress, the licensee may request, in writing, a waiver for
all, or a portion, of the requirements.

(2) In the waiver request, the organization's board must:

(a) Acknowledge that it is aware of the circumstances;
and

(b) Show it has taken steps to correct the situation which
prevented compliance; and

(c) Show it has approved a plan that addresses delivery
of program services in the future; and

(d) Show that the organization expended at least twenty-
five percent of its net gambling income to provide program
services in the period under review. We may consider the
purchase of nondepreciable assets for program purposes as
part of this percentage.

(3) When deciding to approve or deny a waiver, we con-
sider whether the licensee:

(a) Had a temporary inability to comply due to unusual
circumstances; and

(b) Is reserving funds to start or expand specific pro-
grams in the future; and

(c) Used a substantial amount of capital assets that are
not subject to depreciation or amortization to provide pro-
gram services, for example, fully depreciated building or
equipment; fully amortized leasehold improvements; assets
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which are not normally depreciated, such as land used for
athletic fields, riding areas, or parks; and

(d) Conducted a substantial portion of its services
through volunteers.

(4) If we deny the waiver, the licensee may request a
brief adjudicative hearing before an administrative law judge
under the provisions of Title 230 WAC and chapter 34.05
RCW.

NEW SECTION

WAC 230-07-050 Defining "excessive reserves." (1)
"Excessive reserves" means the total amount of the licensee's
cash, cash equivalents, and other assets that would not nor-
mally be associated with providing programs or fund-raising
activities is greater than the sum of:

(a) The licensee's current liabilities, which means debts
due within one year; plus

(b) Total functional expenses during the most recently
completed fiscal year; plus

(¢) The average net income or loss from combined gam-
bling and retail sales conducted in conjunction with gambling
activities for a three-month period. This average is calculated
by dividing annual net gambling and retail sales income or
loss by four.

(2) However, we may approve the exclusion of funds
reserved to start or expand specific programs from the com-
putation of excessive reserves.

NEW SECTION

WAC 230-07-055 Prorating expenses when gambling
funds are not kept separate. When charitable or nonprofit
organizations do not keep gambling income separate from all
other income of the organization, the amount of net gambling
income required to provide functional expenses in the fiscal
year under review must be the pro rata portion of net gam-
bling income compared to the total net revenue from all
sources. (Example: In the chart below, Organization X has
revenue of five thousand dollars. They must calculate the pro
rata reduction by adjusting the total by the percentages of
support services, program services, and functional expenses.)

Revenue
Fees paid by public ‘ $5,000
Calculation:
Pro Rata Reduction
Unadjusted Fees Paid by Public
Expenses Amount % of Total ($5,000) % of Total Adjusted Amount

Support Service $35,000 32% ($1,591) 32% $33,409
Expense
Program Service $75,000 68% ($3,409) 68% $71,591
Expense
Functional Expenses $110,000 100% ($5,000) 100% $105,000

Proposed
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NEW SECTION

WAC 230-07-060 Independent management struc-
ture required. (1) Charitable or nonprofit organizations and
their officers or board of directors have an affirmative
responsibility to conduct gambling activities according to the
legislative intent in chapter 9.46 RCW.

(2) Organizations must develop and maintain an inde-
pendent management control system that ensures they:

(a) Create an operating environment that makes it possi-
ble to implement the policies of the officers or board of direc-
tors; and

(b) Supervise and operate gambling activities according
to gambling laws and our rules; and

(c) Protect all assets of the organization from misuse or
embezzlement; and

(d) Use gambling proceeds solely to advance the pur-
poses of their organization.

NEW SECTION

WAC 230-07-065 Group III, IV, and V management
control system. Charitable or nonprofit licensees assigned to
Groups 111, IV, and V must develop and implement a man-
agement control system that:

(1) Is overseen by an independent group of officers or
board of directors who have been elected by a process in
which all full and regular members have a single vote; and

(2) Includes written policies which set the responsibili-
ties of and establish the scope of authority delegated to offic-
ers, board of directors, and employees; and

(3) Includes affirmative management and accounting
controls to ensure that all funds and other assets directly or
indirectly obtained with gambling proceeds are protected
from misuse, are dedicated solely to the purposes of the orga-
nization, and do not inure to the private use of any person.
For purposes of this section, we do not consider the following
uses of gambling proceeds inurement:

(a) Providing program services to members or the public;
or

(b) Costs for necessary expenses, including salaries or
wages for services to perform the purposes of the organiza-
tion. Salaries or wages paid to members, officers, board of
directors, or their direct relatives, are not inurement if they
are necessary, reasonable, and an independent management
system makes the decision to pay them; and

(4) Includes a planning process to set goals for uses of
gambling proceeds and allows the officers or board of direc-
tors to monitor progress toward those goals. Organizations
reserving funds in endowments or trust funds must have a
formal business plan or budget outlining uses of those funds;
and

(5) Includes a system of internal accounting controls
designed to reduce errors, minimize the risk of embezzle-
ment, and safeguard assets. The licensee's officers or board
of directors must implement procedures to monitor estab-
lished controls for compliance. The internal accounting con-
trol system must include at least:

(a) Management approval for expenditures; and

(b) Access to assets is restricted to those individuals
management authorizes; and
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(c) Recording procedures for all transactions in accor-
dance with generally accepted accounting principles
(GAAP). Licensees must record transactions with enough
detail to maintain accountability for assets; and

(d) Periodic comparison of recorded assets to physical
assets and reconciliation of all differences. "Reconcile"
means the licensee must compare the two balances, resolve
any differences, and document the comparison and the differ-
ences in writing. Licensees must keep the reconciliation as
part of their records.

(6) Is documented and available for our review.

NEW SECTION

WAC 230-07-070 Defining "direct relatives."
"Direct relative" means spouses, parents, grandparents,
uncles, aunts, children, siblings, nieces, or nephews, whether
by blood, adoption, or marriage.

NEW SECTION

WAC 230-07-075 Contflicts of interest. (1) Charitable
or nonprofit organizations have an independent operating
environment when their officers or board members and
supervisory level employees have completely separated their
personal interests from the interests of the organization.

(2) If individual officers or board members acknowledge
potential conflicts of interest and abstain from voting on
issues that directly or indirectly affect their personal interest,
the organization is operating independently.

(3) The governing board of the organization must review
any potential conflicts of interest involving supervisory level
employees. They must record all discussions or balloting
regarding potential conflicts of interest in the official meeting
minutes.

(4) We will presume organizations lack an independent
operating environment if the governing board fails to approve
and document in the official meeting minutes any of the fol-
lowing by the officers, board members, or supervisory level
employees:

(a) Receiving, directly or indirectly, financial or personal
benefit from the organization or share in gambling proceeds
of the organization; or

(b) Supervising, directly or indirectly, or having deci-
sion-making authority over transactions that may result in
direct or indirect financial or personal benefit to:

(i) Their direct relatives; or

(i1) Persons with whom they maintain a common house-
hold; or

(iii) Persons with whom they have a business relation-
ship; or

(c) Allowing others, directly or, through lack of action,
indirectly, to receive or share in the gambling proceeds of the
organization.

NEW SECTION

WAC 230-07-080 Qualification reviews for Groups
IIL IV and V. (1) We may review charitable or nonprofit lic-
ensees assigned to Group III and may prepare a summary of

Proposed



WSR 07-05-017

the organization's qualifications for the commissioners'
review.

(2) We will review licensees assigned to Group IV and V
and prepare a summary of the organization's qualifications
for the commissioners' review at a public meeting every three
years. At least one representative from the organization must
attend the meeting when staff presents their qualification
review.

NEW SECTION

WAC 230-07-085 Compensating gambling manage-
ment and operations personnel. (1) Charitable or nonprofit
licensees must not base compensation for any employee tak-
ing part in the management or operation of the gambling
activities on a percentage of the receipts or income derived
from the operation of the gambling activity.

(2) Licensees must pay employees taking part in the
management or operation of gambling activity a wage that is
reasonable under the prevailing local wage scale for compa-
rable employment. Wages greater than the local prevailing
wage create a presumption of a violation.

NEW SECTION

WAC 230-07-090 Keeping and depositing all gam-
bling funds separate from other funds. Charitable or non-
profit licensees must protect all funds generated from gam-
bling activities and keep these funds separate from their gen-
eral funds.

(1) Licensees must:

(a) Keep a separate gambling receipts account(s) in a
recognized Washington state bank, mutual savings bank, or
credit union; and

(b) Deposit only gambling receipts into that account.
Licensees may deposit receipts from nongambling activities
operated in conjunction with bingo games into the gambling
receipts account if the licensee keeps detailed receipting
records of the nongambling receipts; and

(c) Deposit all gambling receipts first into the account
before spending or transferring them into other accounts,
except for prize pay outs; and

(d) Deposit funds received from commercial amusement
game operators operating amusement games on their pre-
mises in the licensee's gambling receipts account no later
than the second banking day after they receive the receipts;
and

(e) Make all deposits of net gambling receipts from each
activity separately from all other deposits, and keep the vali-
dated deposit receipt as a part of their records. Deposit
receipts are a part of the applicable daily or monthly records
and licensees must make them available for our inspection;
and

(f) Deposit all net gambling receipts which they are hold-
ing, pending pay out:

(i) From bingo, no later than the second banking day
after they receive them. Licensees may withhold bingo
receipts from deposits for "jar," "pig," or other special game
prizes if the total of all such prize funds does not exceed two
hundred dollars, enter the amount withheld each session in
the bingo daily record, and record the reconciliation of the
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special game fund on the bingo daily record. "Reconcile"
means the licensee must compare the two balances, resolve
any differences, and document the comparison and the differ-
ences in writing. Licensees must keep the reconciliation as
part of their records; and

(i1) From raffles (Class E and above) and amusement
games (Class D and above), at least once each week; and

(iii) From punch board and pull-tabs, including cost
recovery for merchandise prizes awarded, no later than two
banking days after they remove the board or series from play;
and

(g) Record the Washington state identification number
assigned to the punch board or pull-tab series and the amount
of net gambling receipts on the deposit slip/receipt. Licens-
ees may record the number and the receipts on a separate
record if they record the bank validation number and main-
tain the record with the deposit slip/receipt; and

(2) These requirements do not apply to organizations
who:

(a) Conduct only one or more of the following activities:

(i) Raffles under the provisions of RCW 9.46.0315;

(ii) Bingo, raffles, or amusement games under the provi-
sions of RCW 9.46.0321;

(iii) Class A, B, or C bingo game;

(iv) Class A, B, C, or D raffle; or

(v) Class A, B, or C amusement game; and

(b) Do not have any other license(s) from us.

NEW SECTION

WAC 230-07-095 Fund-raising events and members
only raffles exempt from deposit requirements. Bona fide
charitable or nonprofit organizations that conduct only fund-
raising events or members only raffles and have no other
gambling licenses are exempt from having a separate gam-
bling receipts account, but they must:

(1) Make no expenditures, other than for prizes, until the
receipts have been deposited;

(2) Deposit all net gambling receipts within two banking
days; and

(3) Keep the validated deposit receipt with their gam-
bling records.

NEW SECTION

WAC 230-07-100 Special banking exemption for
Point Roberts Peninsula. Charitable or nonprofit licensees
that conduct activities on Point Roberts Peninsula, Washing-
ton, may deposit funds in British Columbia branches of
Canadian banks. Licensees must provide us and their Cana-
dian bank a written release for us to have unrestricted access
to the licensee's Canadian bank records and the Canadian
bank must provide written confirmation of its intent to honor
the licensee's release.

NEW SECTION

WAC 230-07-105 Safeguarding prize inventory. (1)
Charitable or nonprofit organizations must safeguard and
prevent misuse or misappropriation of all assets, including
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items purchased, or donated, to use as prizes for gambling
activities.

(2) Licensees must maintain an inventory control record
for each item purchased or donated to use as prizes for gam-
bling activities in the format we require.

NEW SECTION

WAC 230-07-110 Supervision requirements. Charita-
ble or nonprofit organizations must closely supervise all per-
sons involved with the conduct of gambling activities to
ensure that they follow all gambling laws and rules.

NEW SECTION

WAC 230-07-115 Duties of charitable or nonprofit
gambling managers. Charitable or nonprofit gambling man-
agers must:

(1) Be knowledgeable of the laws and rules that relate to
the operation of the gambling activities and the restrictions
on the use of funds made from gambling activities for which
they are responsible; and

(2) Supervise the gambling activity, including all sec-
ondary activities, such as retail sales, conducted along with
gambling activities; and

(3) Ensure:

(a) The business premises are maintained in a safe condi-
tion and persons participating in the activity are reasonably
protected from physical harm; and

(b) Fair and equal participation by players in gambling
activities; and

(c) All records are completed and correct; and

(d) All funds are disbursed or invested according to the
directions of the officers or governing board and are used
solely to further the charitable or nonprofit purpose(s) of the
organization; and

(4) Protect:

(a) The public from fraud; and

(b) The organization from players or workers commit-
ting illegal acts; and

(c) All gambling assets of the organization from misuse
or theft; and

(5) Safeguard funds or other assets made from gambling
and secondary activities for which he or she is responsible
until directly deposited in the organization's bank account.

NEW SECTION

WAC 230-07-120 Notifying us of changes in respon-
sibilities of charitable or nonprofit gambling managers.
(1) A charitable or nonprofit organization must notify us in
writing when a gambling manager:

(a) Has been assigned primary responsibility for operat-
ing any gambling activity or disbursing funds; or

(b) Has terminated employment or responsibilities.

(2) Individuals required to be licensed under WAC 230-
03-235 must immediately submit a license application.

(3) Licensees assigning gambling managers who do not
require a license under WAC 230-03-145(4) must notify us in
writing within ten days of changes in responsibilities by sub-
mitting:
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(a) The full name and date of birth of the gambling man-
ager; and

(b) The date the gambling manager was assigned new
responsibilities or the date employment or responsibilities
terminated; and

(c) A full description of the change in duties or responsi-
bilities; and

(d) The highest ranking elected officer or the individual
assigned the responsibility of supervising the gambling man-
ager must sign the notification.

RECORDKEEPING FOR
LOWER VOLUME LICENSEES

NEW SECTION

WAC 230-07-125 Recordkeeping requirements for
lower volume charitable or nonprofit organizations. (1)
Organizations operating without a license under RCW
9.46.0315 or 9.46.0321 and lower volume charitable or non-
profit licensees must keep a set of permanent monthly
records of the gambling activities. Lower volume licensees
include:

(a) Fund-raising events;

(b) Bingo (Classes A, B, and C);

(c) Raffles (Classes A, B, C, and D);

(d) Amusement games (Classes A, B, C, and D); and

(e) Card games (Classes A, B, and C).

(2) The monthly records must include, at least:

(a) The gross receipts from each activity;

(b) The total amount of cash prizes actually paid out;

(c) The total of the cost to the licensee of all merchandise
prizes actually paid out for each activity;

(d) A summary of all expenses related to each of the
activities; and

(e) The net income received from the activity, the pur-
pose(s) for which the net income was raised, and the amount
paid to each recipient.

(3) Licensees must keep these records for three years
from the end of the license year for which the record was cre-
ated.

(4) Organizations operating under RCW 9.46.0315 or
9.46.0321 must maintain their records for one year.

RECORDKEEPING AND ACCOUNTING
STANDARDS

NEW SECTION

WAC 230-07-130 Additional recordkeeping for
charitable or nonprofit licensees. (1) Charitable or non-
profit licensees, except agricultural fairs, must maintain
records which clearly show how the licensee used or dis-
bursed the funds from each licensed activity. These records
must provide an audit trail satisfactory for us to verify that the
funds were used for the licensees' stated purpose(s). These
records must include, at least, canceled checks for the dis-
bursements.
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(2) Charitable or nonprofit licensees must keep these
records for three years from the end of the license year for
which the record was created.

NEW SECTION

WAC 230-07-135 Recording gifts. Charitable or non-
profit licensees must keep a written record for each gift which
they have given to customers with an actual cost over one
hundred dollars. Authorized "gifts" are defined in WAC 230-
06-035. The record must include:

(1) How they selected the recipients;

(2) The number of gifts; and

(3) The total cost of each gift.

NEW SECTION

WAC 230-07-140 Minimum accounting records for
Class D and above bingo licensees and licensees with com-
bined activities over five hundred thousand dollars. Class
D and above bingo licensees and licensees who are autho-
rized for more than five hundred thousand dollars gross gam-
bling receipts from combined gambling activities during any
fiscal year must keep accounting records necessary to docu-
ment all receipts, costs, and disbursements, including, at
least, those related to gambling activities.

Requirements for accounting records

For these accounting records, licensees must:

(1) Conform to generally accepted accounting principles
(GAAP) except as modified by other commission rules; and

(2) Include, at least:

(a) A cash disbursements journal and/or check register;

(b) A cash receipts and/or sales journal;

(c) A list of all assets the licensee paid for;

(d) A listing of all liabilities;

(e) A complete general ledger system; and

(f) A list of all donated items valued at more than two
hundred fifty dollars; and

Donated items

(3) Document donated items. Licensees must:

(a) Use the fair market value at the time of donation;

(b) Add items to the list no later than thirty days after
receiving them;

(c) Remove items when they no longer have legal own-
ership; and

(d) Not remove an item from the list, even if it has
become obsolete or completely depreciated, until manage-
ment has completed and documented appropriate review. A
depreciation schedule for all capitalized items is sufficient;
and

(e) Add items to the list when they convert items from
gambling merchandise prize inventory to licensee use. This
list must include, at least:

(1) A description of the item;

(i) The date purchased, acquired by donation, or con-
verted from the gambling prize pool,;

(iii) The cost at the time of purchase or, if donated, the
fair market value at the time received; and
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(iv) The date and method of disposition of the item; and
Method of accounting

(4) Use the accrual method of accounting; and

(5) The cash, modified cash, or tax basis accounting
methods may be used only if that method accurately repre-
sents the licensee's financial position, the results of opera-
tions, and the licensee does not have substantial liabilities or
expenses, such as depreciation or amortization expenses,
which require a current outlay of cash; and

Expenditures for nongambling activities

(6) Sufficiently document all expenditures relating to
nongambling activities in order to provide a satisfactory audit
trail and to allow us to verify that the funds were used for the
licensee's stated purpose(s); and

Expenditures for gambling activities

(7) Sufficiently document all of the licensee's expendi-
tures relating to gambling activities. Canceled checks and
bank statements are not sufficient documentation for expen-
ditures without additional support. Licensees must provide
additional support for expenditures, including:

(a) Invoices or other supporting documents from com-
mercial vendors or service agencies with at least:

(i) The name of the person or entity selling the goods or
providing the services;

(i) A complete description of goods or services pur-
chased;

(iii) The amount of each product sold or services pro-
vided;

(iv) The price of each unit;

(v) The total dollar amount billed; and

(vi) The date of the transaction.

(b) Documentation, in the form of checks and other writ-
ten records of disbursements in excess of twenty-five dollars
made directly to individuals who do not furnish normal, busi-
ness type, invoices or statements. The written records must
indicate at least:

(1) The name of the person receiving the payment;

(1) The amount;

(iii) The date; and

(iv) The purpose; and

(8) Document allocated expenditures that relate to more
than one function to the various functions. Licensees must
document their methods of allocation and make them avail-
able for our review; and

Capitalizing assets

(9) Include a capitalization policy based on materiality
and expected life of operating assets. To determine a mini-
mum level for capitalizing assets, licensees must:

(a) Capitalize and depreciate, or amortize over the useful
life of the asset, any assets of more than two thousand dollars
that have a useful life of more than one year; and

(b) Capitalize and depreciate, or amortize over sixty
months, beginning with the first month that bingo games are
conducted, preoperating start up costs related to bingo games
of more than six thousand dollars; and
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(c) Amortize, over a period not longer than the life of the
lease, any leasehold improvements related to gambling activ-
ities that are more than six thousand dollars. Licensees may
extend the amortization period to include any lease option
periods if the licensee's management states a reasonable
expectation that they will use the lease option; and

(d) Charge all unamortized leasehold improvements as
an expense of the gambling activities in the year that the lease
expires.

REQUIRED ANNUAL REPORTS

NEW SECTION

WAC 230-07-145 Reporting annual progress. Chari-
table or nonprofit licensees must report annually their
progress toward meeting their stated purpose in the format
we prescribe. This report must explain the type and scope of
activities which licensees conducted during their last annual
fiscal accounting period. In addition, the report must include,
at least:

(1) A brief history of the licensed organization, including
its stated charitable or nonprofit purpose(s);

(2) A written statement setting out their goals for meet-
ing their stated charitable or nonprofit purpose(s) in the
future;

(3) The number of full and regular members;

(4) A list of contributions, scholarships, grants, or spon-
sorships made during the period. This list must include:

(a) The name of each organization or individual receiv-
ing a contribution from the licensee. The licensee may use
the phrase "individual contribution" in place of the recipient.
If the recipient is not named in the report, the licensee must
maintain records to verify and identify the recipient of each
individual contribution; and

(b) Whether funds awarded were from gambling income
or other funds; and

(5) Gross income from all nongambling activities and the
source of the income;

(6) The revenue and expenses for any nongambling sales
activities, presented separately, when conducted primarily in
conjunction with gambling activities;

(7) Total expenses for both charitable or nonprofit ser-
vices;

(8) The percentage or extent to which the licensee used
net gambling income for charitable as distinguished from
nonprofit purposes; and

(9) The details of any loans, contracts, or other business
transactions with related parties that accumulatively exceed
one thousand dollars during the period. "Related parties"
means officers, board members, key employees, or members
of the licensed organization, including direct relatives of
each.

NEW SECTION

WAC 230-07-150 Financial statements required for
Groups III, IV, and V. (1) In addition to information
required in WAC 230-07-028, charitable or nonprofit licens-
ees in Groups 111, IV, and V must also submit complete finan-
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cial statements prepared in accordance with generally
accepted accounting principles (GAAP).

(2) Licensees in Groups IV and V must have the finan-
cial statements prepared by an independent certified public
accountant.

(3) The statements and all required disclosures or foot-
notes no later than one hundred twenty days following the
end of the licensee's fiscal year.

(4) The financial statements must include:

(a) A statement of financial position;

(b) A statement of activities. This statement may be pre-
sented in a consolidated form if licensees provide the details
of each component as supplemental information. Licensees
must present revenue and expenses for each activity sepa-
rately as follows:

(i) Each gambling activity; and

(i1) Retail sales conducted in conjunction with gambling
activities;

(c) A statement of cash flows;

(d) A statement of functional expenses;

(e) In addition to all disclosures required by GAAP, the
financial statements must disclose the following:

(i) Loans to or from officers, board members, and
employees: We will not consider employee salary advances
of five hundred dollars or less as loans. Details of all terms,
including interest rates and payment schedules, must be dis-
closed;

(i1) All civil penalties, fines, bribes, or embezzlements
incurred or discovered during the period; and

(iii)) An explanation of any adjustments made to prior
period capital accounts or net asset balances;

(f) An explanation of material differences between
amounts reported on gambling activity reports and the finan-
cial statements.

(5) We may require additional information to ensure
completeness of the information reported.

(6) We may grant an organization additional time to sub-
mit the information required if a written request is received
before the due date. The president of the organization must
sign any request for additional time and include a statement
explaining the hardship causing the delay, and the expected
date the required report(s) will be submitted.

NEW SECTION

WAC 230-07-155 Reporting annual activity for raf-
fles, amusement games, Class A, B, or C bingo, or combi-
nation licenses. (1) Raffle, amusement game, Class A, B, or
C bingo, or combination licensees must submit an annual
report of all their activities in the format we require.

(2) We must receive the completed report in our office
postmarked no later than thirty days following the expiration
of their license(s).

(3) The highest ranking officer or his/her designee must
sign the report.

(4) If the licensee has someone else prepare the report,
then the preparer must include his/her name and phone num-
ber on the report.
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(5) Licensees that operate retail sales activities in con-
junction with bingo games must report the net income from
those retail sales activities.

NEW SECTION

WAC 230-07-160 Reporting annual activity for agri-
cultural fairs. (1) Charitable or nonprofit licensees who
operate bingo, raffles, and/or amusement games only at agri-
cultural fairs and other special properties and permittees as
defined in WAC 230-03-015 who operate bingo under
another's license at agricultural fairs and other special proper-
ties must submit an annual report of all their activities in the
format we require.

(2) We must receive the completed report in our office
postmarked no later than thirty days following the expiration
of the license year.

(3) Permittees operating under another's license must
provide the licensee with all information about the permitted
operation that is needed by the licensee to complete the
annual activity report not less than ten days before the time
that we require the licensee to file his or her report.

(4) The highest ranking officer or his or her designee
must sign the report. If the licensee has someone else prepare
the report, then the preparer must include his or her name and
phone number on the report.

WSR 07-05-018
PROPOSED RULES
GAMBLING COMMISSION
[Filed February 12, 2007, 1:08 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 06-
07-110.

Title of Rule and Other Identifying Information: New
chapter 230-10 WAC, rules relating to bingo games.

Hearing Location(s): Red Lion Hotel, 2525 North 20th
Avenue, Pasco, WA 99301, (509) 547-0701, on April 13,
2007, at 9:30 a.m.

Date of Intended Adoption: April 13, 2007.

Submit Written Comments to: Susan Arland, P.O. Box
42400, Olympia, WA 98504-2400, e-mail Susan2@wsgc.
wa.gov, fax (360) 486-3625, by April 1, 2007.

Assistance for Persons with Disabilities: Contact Shir-
ley Corbett, Executive Assistant, by April 1, 2007, TTY
(360) 486-3637 or (360) 486-3447.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The gambling
commission is rewriting its rules manual using plain English
techniques. We anticipate the project will be completed by
January 1, 2008. The rules manual is being broken into sec-
tions and rewritten a section at a time. This filing is to pro-
vide notification that rules regarding bingo games are under
review and are now being rewritten in plain English. Sub-
stantial changes made to the rules are noted below.

WAC 230-10-050 Electronically generated bingo
cards additional requirements, 230-10-215 Player selec-
tion bingo game requirements, 230-10-220 Player selec-
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tion bingo game card requirements, 230-10-225 Player
selection bingo game restrictions, 230-10-280 Drawings
for prizes, good neighbor prizes, and second element of
chance prizes as part of bingo games, 230-10-290 Control-
ling entry guarantee tickets, 230-10-305 Gift certificates
as bingo prizes, 230-10-320 Redeeming gift certificates,
230-10-335 Daily bingo records, 230-10-350 Recording
bingo winners, 230-10-395 Cash register method of
receipting for bingo income, 230-10-405 Retaining cash
register receipts for cash register method of receipting for
bingo income, 230-10-420 Ticket method of receipting
bingo income and 230-10-440 Combination receipting
method for bingo income requirements: We are suggest-
ing a substantive change to bingo game records requirements:
Several rules state that bingo licensees have to keep various
records as a part of their daily bingo records for one year.
Others require two year retention for certain records. Still
others require three years as a minimum time to retain other
records.

In the interest of consistency, we have made most of the
records a part of the daily bingo records. The daily bingo
records are retained for two years. This change will allow
organizations to maintain a single set of records for a consis-
tent amount of time.

WAC 230-10-100 Hours for bingo games, 230-10-280
Drawings for prizes, good neighbor prizes, and second
element of chance prizes as part of bingo games, 230-10-
460 Shared bingo facilities and 230-10-470 Sharing man-
agement and accounting for shared bingo facilities: In
four of the bingo rules, the director approves an action. We
have reevaluated the rules with these director approvals with
Director Day and made policy decisions about which of them
require the director to become involved and which may be
delegated to commission staff.

WAC 230-10-010 Defining "bingo game'": We pro-
pose to add a definition of "bingo game" to the other defini-
tions about bingo. In this instance, we wish to clearly label
what a bingo game is because so many rules use that phrase
as opposed to "bingo session" when explaining compliance.
We're clearly delineating the differences between sessions
and games.

WAC 230-10-027 Renting bingo game equipment:
We propose including this rule in the bingo rules chapter so
that it clarifies the rules about renting bingo equipment. For-
merly, it was included in an amusement game rule about rent-
ing equipment.

The rule used to state, "A bona fide charitable or non-
profit organization licensee, or any of its regular members,
may rent or otherwise obtain equipment used by the organi-
zation to conduct bingo or amusement games from any per-
son...". We removed the phrase "regular members" because
regular members aren't usually allowed to rent equipment -
the bingo manager for licensees or the president or some
other officer of unlicensed organizations usually rents the
equipment in the organization's name. We also clarified "any
person" by stating "other charitable or nonprofit organiza-
tions, licensees, or tribal governments in Washington state"
to make consistent with other rules about who may rent
equipment and from whom. It is a substantive change which
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reflects changes in regulation that have occurred since this
rule was originally passed.

We also clarified the prohibition against basing the rental
or lease payment on bingo income or profit by adding that the
rental price must not be based on "gross receipts," either.

WAC 230-10-030 Bingo card definitions: We propose
including some new subsections in this definition rule. In
order to maintain consistency with other sections and chap-
ters of the rules, we are changing the definition about how
cards should be numbered from "consecutively" to "sequen-
tially." Sequentially is the more correct definition of how
cards should be numbered.

We also wish to add the definition of "number" which
includes numbers and symbols to eliminate the repetition of
"number or symbol" throughout the rules.

Lastly, in subsection (4), we changed "the process of cut-
ting and/or assembling master sheets" to "the process of cut-
ting or assembling master sheets" to broaden the definition to
include all phases of the collating process.

WAC 230-10-040 Disposable bingo cards additional
requirements: We suggest relocating a requirement that dis-
posable bingo cards "have an identification and inspection
stamp from us that we sold to the licensed manufacturer or to
the operator and that was attached to the series by the
licensed manufacturer, the operator, or us" from a manufac-
turer and distributor rule concerning identification and
inspection stamps to the bingo section. This change will
allow organizations using disposable bingo cards to under-
stand and comply with the requirements about [.D. stamps
more readily.

The change also combines a requirement for bingo
equipment with the disposable bingo card requirements and
eliminates a redundancy of having the same requirement in
two places within the rules.

Proposed repealer WAC 230-20-246 Manner of con-
ducting bingo: We are suggesting repealing this section of
the rules because the requirements are covered in the RCW
prohibiting cheating.

WAC 230-10-075 Licensed gambling manager
required: The current rule is about gambling managers
being on site at bingo operations. However, lower volume
organizations like those named in the exceptions are not
required to have a bingo manager.

We believe that the exception for special property bingo
was inadvertently left out when it was written or missed when
exceptions for lower volume charitable or nonprofit organi-
zations were added to the rule.

Special property bingo is usually held by small charita-
ble or nonprofit organizations and we issue a permit for them
to move their bingo game twice a year to a different location
(the "special property"). The change makes our handling of
exceptions to record-keeping and management requirements
for lower volume organizations consistent.

WAC 230-10-080 Supervision required for bingo
workers: In this proposed change, we added chapter 9.46
RCW to the gambling rules which workers and supervisors
are required to follow. This has always been implied, but
here we are making it explicit.

WAC 230-10-175 Defining electronic bingo dauber:
The current rule offers an exception to the definition which
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states that "player-owned devices, which are not directly
interfaced with or connected to equipment used to conduct
bingo games or the electronic data base in which electroni-
cally generated bingo cards are stored in any manner, are not
'electronic bingo card daubers' for purposes of this title."

We propose removing this exception because there aren't
any player-owned devices used now and we can't envision
any player-owned devices that we would allow to be used in
bingo games because of the dangers they might present to
game integrity.

Should, in the future, a manufacturer or individual wish
to introduce a new form of electronic dauber, they would
have the ability to ask for a rule change to expand this defini-
tion.

WAC 230-10-185 Electronic bingo card daubers
restrictions: We are suggesting removing the portion of this
section stating, "Electronic bingo card marking devices or
daubers are deemed to provide a player a material advantage
unless operated in accordance with subsection (2) of this sec-
tion" because it is covered in the RCW prohibiting cheating.

WAC 230-10-220 Player selection bingo game card
requirements: We are suggesting a substantive change to
the player selection bingo game card requirements. Player
selection cards are NCR paper cards on which players may
write their own choice of bingo numbers and, leaving the
original card with the bingo operator for verification, play
those numbers during the bingo game.

The rule used to state that player selection cards pro-
duced by unlicensed manufacturers had to have invoices
which recorded the beginning number of the cards sold. We
have added the requirement that the invoice also include the
ending number of the cards sold. This change will allow for
a clear audit trail should licensees or agents have to audit the
player selection bingo game cards.

WAC 230-10-240 Three number speed bingo autho-
rized: We are suggesting a substantive change to the autho-
rization of three number speed bingo. Three number speed
bingo is a game where players are given a card with three
numbers and they purchase three chips to play on that card.
As numbers are called, players cover their matching numbers
with chips. When someone bingos, the other players' chips
that are not covering numbers on their cards are awarded to
the winner as the prize.

The current rule states in subsection (1) that three num-
ber speed bingo uses "special cards with less than twenty-five
spaces" and in subsection (3) that it uses "cards that have
three spaces imprinted with numbers that correspond to the
numbers on the balls utilized for play." This leads to confu-
sion about how many squares should be on the card.

In the new rules, we twice define the number of spaces
allowed on the bingo card as three.

By changing the authorization rule, we are getting rid of
a contradiction within the existing rule and choosing to give
clearer directions regarding the number of spaces on three
number speed bingo cards.

WAC 230-10-265 Banking services for three number
speed bingo: We are suggesting a substantive change to this
rule regarding three number speed bingo. The current rule
requires that operators of three number speed bingo sell chips
to anyone who asks for them. We have removed that require-
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ment because we feel that it contradicts the bingo operator's
right to refuse service to anyone. We are, instead, emphasiz-
ing what we believe was the real intent of the rule: That the
bingo operator redeem all chips sold for the same amount for
which they sold the chips.

WAC 230-10-275 Exceptions to other bingo rules for
three number speed bingo: We are suggesting a substan-
tive change to this rule regarding three number speed bingo:
The current rule requires that operators have a "fully func-
tional" audio system during three number speed bingo. We
are changing the rule to require that they actually use the
audio system during three number speed bingo.

We believe that the intent of the current rule was that
operators use the audio system, so we are making that
explicit.

Proposed Repealer WAC 230-20-247 Keno bingo—
Definitions and requirements: Though licensees asked for
this game to be added to the rules several years ago, no one
has ever operated the game and stakeholders informed us that
they were unlikely to ever offer the game, so we removed the
rules because of lack of use.

Reasons Supporting Proposal: To make our rules man-
ual more user friendly. To make rules easier to find and
understand.

Statutory Authority for Adoption: RCW 9.46.070.

Statute Being Implemented: Not applicable.

Name of Proponent: Washington state gambling com-
mission, governmental.

Name of Agency Personnel Responsible for Drafting:
Susan Arland, Rules Coordinator, Lacey, (360) 486-3466;
Implementation: Rick Day, Director, Lacey, (360) 486-
3446; and Enforcement: Mark Harris, Assistant Director,
Lacey, (360) 486-3579.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement has not been prepared pursuant to
RCW 19.85.025, and/or the proposed rule change clarifies
language of rules without changing the effect.

A cost-benefit analysis is not required under RCW
34.05.328. The Washington state gambling commission is
not an agency that is statutorily required to prepare a cost-
benefit analysis under RCW 34.05.328.

February 14 [12], 2007
Susan Arland

Rules Coordinator
Chapter 230-10 WAC
BINGO RULES

BINGO DEFINITIONS AND
EQUIPMENT REQUIREMENTS

NEW SECTION

WAC 230-10-001 Defining "licensees," "licensee,"
"organizations," "organization," "operators" and
"operator." (1) In this section of the rules, "licensee" and
"licensees" means those charitable or nonprofit organizations
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which we require to be licensed to conduct gambling activi-
ties.

(2) In this section of the rules, "organization" and "orga-
nizations" means:

(a) Licensees; and

(b) All bona fide charitable or nonprofit organizations
conducting unlicensed gambling activities authorized by
chapter 9.46 RCW.

(3) In this section of the rules, "operator" and "operators"
mean licensees, organizations, and individuals.

NEW SECTION

WAC 230-10-005 Agricultural fair bingo game lic-
ensees must only allow a permittee to operate bingo under
their license. An agricultural fair licensed for the operation
of bingo must not allow any person to conduct bingo under
the fair's license unless that person has applied for and
received an agricultural fair bingo permit from us.

NEW SECTION

WAC 230-10-010 Defining "bingo game." "Bingo
game" means a game using bingo cards where bingo balls are
drawn to determine a winner. All bingo games must have a
winner determined by the matching of numbers on a bingo
card with numbers on the balls called by the operator.

NEW SECTION

WAC 230-10-015 Defining "bingo session." "Bingo
session" means a continuous series of bingo games with no
breaks except for short intermissions.

NEW SECTION

WAC 230-10-020 Defining "bingo occasion." "Bingo
occasion" means a period of time beginning when the first
number in the first bingo session is called and ending when
the last winning number on the final winning bingo card of
the last bingo session has been verified. This is also known
as a "bingo day."

NEW SECTION

WAC 230-10-025 Defining "bingo equipment." (1)
"Bingo equipment" means all equipment for use in bingo
games for which consideration is charged to play and prizes
are awarded to winners. Bingo equipment includes, at least:

(a) Bingo ball mixers that use air flow (blowers) or other
mechanical means to mix balls and allow balls to be ran-
domly drawn; and

(b) Electronic flashboards that interface with the mixing
and selection devices; and

(c) Bingo cards; and

(d) Electronic bingo card daubers, including the software
and equipment connected with them; and

(e) Any other device commonly used in the direct opera-
tion of the game.

(2) Bingo equipment does not mean general purpose
equipment, such as:
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(a) Tables, chairs, or card stands; or

(b) Audio or video equipment used only to communicate
progress of the game to players; or

(c) Computer or cash register equipment used to record
sales or store records; or

(d) General supplies, such as glue sticks, daubers, and
other items for resale to players; or

(e) Bingo games manufactured and sold for recreational
purposes.

NEW SECTION

WAC 230-10-030 Bingo card definitions. For pur-
poses of this title:

(1) "Card" means a unique group and configuration of
numbers printed on paper, cardboard, or other material used
in bingo games. This is also called a "face."

(2) "Card number" means the number the manufacturer
assigns to identify a single card or face. The "card number"
is also called a "face" or "perm" number.

(3) "Number" means numeral or symbol printed on the
card.

(4) "Collate" means the process of cutting or assembling
master sheets or precut sheets of cards from one or more sets
of cards into packets or books for marketing purposes. "Col-
late" is also called "finish" or "finishing."

(5) "Collation" means a group of packets or books of
cards assembled from more than one set of cards.

(6) "Cut" means the layout or orientation of cards or
sheets of cards divided from a master sheet of cards. A "cut"
may be either square, horizontal, or vertical.

(7) "Disposable bingo card" means a nonreusable paper
bingo card manufactured by a licensed manufacturer.

(8) "Duplicate cards" means two or more cards that are
imprinted with the same numbers.

(9) "On" means the number of cards imprinted on a
sheet. (Example: "Three on.")

(10) "Pack" means a group of cards or sheets of cards
collated into a book and each page or sheet is intended to play
a separate bingo game, including "on-the-way" games, within
a session. This is also called a "packet."

(11) "Product line" means a specific type of card identi-
fiable by unique features or characteristics when compared to
other types of cards the manufacturer markets. A "product
line" includes all series and all cards within each series the
manufacturer identifies.

(12) "Sequentially numbered" means a numbering sys-
tem normally beginning with the number one, increased by
one for each individual unit added to the group, and ending
with a number identical to the total number of units assigned
to that group.

(13) "Serial number" means a number the manufacturer
assigns for identification and tracking purposes to a set of
cards. The same number must not identify another set of
cards from the same product line, color, border pattern, and
series in less than 999,999 occurrences or twelve months,
whichever occurs first. If the product line is used as a deter-
mining factor for assignment of a serial number, the differ-
ence between various product lines must be readily identifi-
able by observation.
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(14) "Series" of cards means a specific group of cards
that a manufacturer assigns sequential card numbers. The
first and last card numbers in a series typically identify the
group of cards. (Example: The "1 to 9000 series.")

(15) "Set" of cards means a specific group of cards from
the same product line, which are the same color, border pat-
tern, and imprinted with the same serial number. A "set" of
cards may include more than one series of cards.

(16) "Sheet number" means the number the manufacturer
assigns to identify an arrangement of more than one card that
results from dividing master sheets of cards to help market-
ing.

(17) "Skip" means the standard spread or difference
between card or sheet numbers at different page levels in
packs or packets.

(18) "Subset" means a portion of a set of cards or colla-
tion of packets that a licensed distributor divides to help mar-
keting.

(19) "Up" means the number of pages or sheets collated
into each packet or book of cards. (Example: "Eight up.")

NEW SECTION

WAC 230-10-035 Bingo card requirements. Bingo
cards must:

(1) Be preprinted cards manufactured by a licensed man-
ufacturer or electronically generated cards produced by the
operator using a printer interfaced with an electronic data
base system; and

(2) Not have the same serial number, color/border pat-
tern, and card number as any disposable bingo cards on the
premises. This includes player selection, keno, and speed
bingo cards; and

(3) Have twenty-five spaces imprinted with numbers one
of which may be a free space, arranged in five even columns
headed with the letters B, I, N, G, and O, unless they are
player selection or speed bingo cards.

NEW SECTION

WAC 230-10-040 Disposable bingo cards—Addi-
tional requirements. (1) Disposable bingo cards must:

(a) Meet all bingo card requirements; and

(b) Be imprinted with a unique set and configuration of
numbers on each card; and

(c) Not duplicate cards within a specific product line;
and

(d) Include a control system in each set which:

(1) Identifies that specific set and each specific card
within that set; and

(i1) Allows tracking of the transfer of cards from the
point of manufacture to the operator; and

(iii) Facilitates sale by the operator to the player; and

(e) Have an identification and inspection stamp from us
sold to the licensed manufacturer or to the operator and
attached to the series by the licensed manufacturer, the oper-
ator, or us.

(2) Bingo licensees using the combination receipting
method may divide sets or collations of cards into no more
than ten subgroups. Licensees must follow disposable bingo
card inventory control requirements for each subgroup.

Proposed
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NEW SECTION

WAC 230-10-045 Disposable bingo card inventory
control. Bingo licensees must control and account for all dis-
posable bingo cards they purchase or otherwise obtain.

(1) All licensees must keep:

(a) All purchase invoices, or photocopies of the invoices,
for received disposable bingo cards on the bingo premises;
and

(b) All manufacturer packing records as part of the
inventory control record.

(2) Class D and above licensees must prepare an inven-
tory control record in the format we require immediately after
purchase of disposable bingo cards or before the next bingo
session. We may approve alternative formats, such as elec-
tronically generated forms, if the licensee requests it in writ-
ing.

NEW SECTION

WAC 230-10-050 Electronically generated bingo
cards—Additional requirements. (1) "Electronically gen-
erated bingo cards" means bingo cards for which a licensed
manufacturer has predetermined the numbers and the
sequence of arrangement and stored them electronically for
computer access. Electronically generated bingo cards must:

(a) Meet the requirements for bingo cards; and

(b) Be printed by the licensed bingo operator, during the
bingo session on a printer interfaced with the computer; and

(c) If printed before the time of sale, be sold sequentially
at each individual sales point, beginning with the lowest card,
sheet, or transaction number; and

(d) Have a master verification system that provides a fac-
simile of each card. The master verification system must dis-
play the exact numbers and the location or configuration of
numbers on the card.

(2) The bingo licensee must keep cards or sheets of cards
not issued sequentially during a session as a part of their daily
bingo records.

NEW SECTION

WAC 230-10-055 Bingo cards required for Class F
and above bingo games. Class F and above bingo licensees
must use disposable bingo cards, electronically generated
bingo cards, player selection bingo cards, or three number
speed bingo cards.

NEW SECTION

WAC 230-10-060 Bingo ball requirements. Bingo
balls must be:

(1) A set of seventy-five balls bearing the numbers one
through seventy-five and the letters B, I, N, G, or O, though
the letters B, I, N, G, O need not appear if the operator is
playing three number speed or hidden face bingo games; and

(2) Available for inspection by the players before a bingo
session begins to determine that all are present; and

(3) The same weight as each of the other balls and free
from any defects; and

(4) Distinguishable from all other sets of balls in play.
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NEW SECTION

WAC 230-10-065 Bingo ball mixer required for
Class D and above bingo games. Class D and above bingo
licensees must use a machine that mixes balls and selects
balls using air flow (a blower). The blower must:

(1) Allow players full view of the mixing action of the
balls; and

(2) Not allow changes to the random placement of the
balls in the exit tube of the blower except when it is shut off.

NEW SECTION

WAC 230-10-070 Bingo flashboard requirements for
Class D and above bingo games. (1) Class D and above
bingo licensees must use flashboards to display numbers.
The flashboards must be visible to all players and clearly
indicate all numbers that have been called; and

(2) If a flashboard malfunctions, licensees must repair it
before using it in any other bingo occasion.

OPERATING BINGO GAMES

NEW SECTION

WAC 230-10-075 Licensed bingo manager required.
A licensed bingo manager must be on the premises and super-
vising bingo operation during all hours bingo games are con-
ducted, except bingo games conducted:

(1) Under RCW 9.46.0321; or

(2) At a qualified agricultural fair; or

(3) Under a Class A, B, or C bingo license; or

(4) At a special bingo property we authorize.

NEW SECTION

WAC 230-10-080 Supervision required for bingo
workers. Bingo licensees must closely supervise all persons
involved in the conduct of gambling activities to ensure that
they follow chapter 9.46 RCW and Title 230 WAC.

NEW SECTION

WAC 230-10-085 Members or employees only to
work bingo. (1) Bingo licensees must not allow anyone
except full and regular members or employees of the organi-
zation to take part in managing or operating bingo games.

(2) Licensees may allow:

(a) Persons other than the primary bingo manager to par-
ticipate in bingo games for another bingo licensee. We do not
consider a licensed assistant gambling manager to be a man-
ager for this section; or

(b) Primary managers to manage or operate bingo for
more than one Class A, B, or C licensee as long as the man-
agers do not receive payment for services from more than one
licensee; or

(c) A person to manage or take part in operating a shared
bingo operation according to WAC 230-10-470.

(3) Qualified agricultural fairs licensed to operate bingo
are not required to meet these management or operation
restrictions.



Washington State Register, Issue 07-05

NEW SECTION

WAC 230-10-090 Workers not playing in Class D
and above bingo games. (1) Class D and above bingo licens-
ees must not allow persons who participate in operating or
managing their bingo games to play in any of their bingo
games.

(2) Persons who work without compensation for Class D
and above licensees may play bingo, but they must not play
during bingo sessions they are operating or managing.

NEW SECTION

WAC 230-10-095 Compensation limits for bingo
employees. (1) Bingo licensees must not compensate
employees who manage, operate, or otherwise work at bingo
games more than what is reasonable under the local prevail-
ing wage scale or local salary scale for a similar position.

(2) Organizations operating unlicensed bingo games
must not pay wages to anyone operating or managing bingo
activities.

NEW SECTION

WAC 230-10-100 Hours for bingo games. (1) Bingo
licensees must not allow the use of their premises for bingo
games between the hours of 2:00 a.m. and 6:00 a.m. unless
we approve different hours or they are operating at an autho-
rized agricultural fair or under RCW 9.46.0321.

(2) Licensees may request, in writing, different hours of
operation. Once the request is received, we will consult with
the local law enforcement agency having jurisdiction over the
licensee's business and with other state agencies involved in
regulation of the business. We may allow licensees to adjust
closing hours, but licensees must:

(a) Observe a four-hour period of closure at the end of
each business day before beginning the next period of opera-
tion; and

(b) Comply with any other terms and conditions we
require.

(3) We may deny the request for extended hours or
revoke hours already approved if:

(a) Any local law enforcement agency or state agency
objects in writing; or

(b) We determine that the licensee has violated any pro-
visions of chapter 9.46 RCW, any other commission rule, or
any of the terms set forth in subsection (1) of this section.

(4) The licensee must submit all objections to revoca-
tions of operating hours in writing.

(5) We allow the licensee an opportunity for a brief adju-
dicative proceeding (BAP) before denying or revoking the
licensee's authorization for extended bingo hours. An admin-
istrative law judge hears the BAP, under the provisions of
Title 230 WAC and chapter 34.05 RCW.

NEW SECTION

WAC 230-10-105 Posting bingo rules. (1) Bingo lic-
ensees must inform players by prominently posting:
(a) All costs to play; and
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(b) All prizes available, including any extra cost or con-
ditions of ownership related to prizes, the minimum amount
of an individual prize, the prize pool, or the portion of a prize
pool available for each bingo game before the players pur-
chase a bingo card; and

(¢) The licensee's cost or the retail value of all noncash
prizes greater than five hundred dollars. If licensees use the
retail value, they must explain that the amount is the "retail
value" or "manufacturer's suggested retail price" (MSRP);
and

(d) All rules concerning winning the prizes (the house
rules). If a bingo is determined to be valid, the licensee must
pay a prize which is equal to the prize posted for that game.
If the bingo is valid, we will resolve disputes in favor of the
player; and

(e) Any unforeseen event that might change the cost to
play or prizes available; and

(f) If duplicate cards are in play.

(2) Licensees must inform players in broadcast or pub-
lished advertisements or other distributed printed information
if there are any possible events which might change game
schedules, prizes awarded, or cost to play. Advertised bingo
prizes and game formats may be changed in case of inclement
weather, natural disaster, or other unforeseen emergencies if
the licensee informs players before they purchase cards.

(3) If players may still participate in the game after the
winner of any one of the prizes offered has been determined,
licensees must remove the prize won from any display and
list of prizes posted on the premises. During a bingo session,
licensees may use the public address system and prominent
display of the game name or number to inform players of
prizes already won.

NEW SECTION

WAC 230-10-110 Changing prize amounts in bingo
games. (1) The bingo manager may increase the minimum
prize before the start of a game.

(2) During the game, the bingo manager may increase
the minimum prize through one or more of the following
plans:

(a) Games using standard bingo equipment and cards,
but determining a winner by:

(i) The number of numbers called; or
(1) The specific number called; or
(iii) The specific letter called; or

(iv) The specific position of winning combinations on
the card; or

(v) The specific position of the card on the sheet of cards;
or

(vi) Odd or even numbers; or

(vii) The number of numbers matched within a specific
number of calls; or

(b) Preprinted games on disposable cards that determine
a win by calling a specific number during a game; or

(c) Second element of chance games explained in WAC
230-10-280.

Proposed



WSR 07-05-018

NEW SECTION

WAC 230-10-115 Selling bingo cards. (1) Operators
must sell bingo cards before they select the first number for a
specific game:

(a) If operators sell cards after the start of the game, they
must ensure that the late sale does not allow any player an
advantage over another player; and

(b) Bingo hard cards purchased or exchanged after the
first number is selected for a specific game may only be used
during later games; and

(¢) Operators must not allow players to select specific
bingo cards after the first number is selected for a specific
game.

(2) Operators must sell all cards for a specific prize for
the same price. The cards sold for a specific prize must be
distinctive and easy to tell apart from all other bingo cards in
play.

(3) Operators may sell similar cards used to participate
for the same prize at a volume discount if they record each
separate discount price with an identification code or cash
register key that provides for an audit trail.

NEW SECTION

WAC 230-10-120 Duplicate bingo cards not sold for
Class D or above bingo games. (1) Class D or above bingo
licensees must not sell duplicate cards in bingo games. Lic-
ensees using cards from multiple manufacturers may result in
duplicate cards because the majority of cards in the "1 to
9000 series" are duplicate, regardless of the manufacturer.

(2) Licensees must:

(a) Inform players of limits on prizes if duplicate cards
win because Braille cards are in play; and

(b) Not be held responsible for duplicate cards caused by
Braille cards in play.

NEW SECTION

WAC 230-10-125 Duplicate bingo cards pay out and
documentation for Class D or above bingo games. (1) If
Class D or above bingo licensees inadvertently sell duplicate
bingo cards, they must:

(a) Pay all winners with duplicate cards the entire prize
amount that would be due if there were no duplicate cards; or

(b) Compute and pay all winners with duplicate cards
using the following guidelines:

(i) If the game provides a bonus for a single winner
and all winners have duplicate cards, then the licensee
must pay all winners the bonus; or

(i) If the game results in multiple winners and some
of the players have duplicate cards, then the licensee must
calculate the split of the prize pool by counting all duplicate
card winners as one. All winners will be paid according to
the calculated prize split; or

(iii) If the prize pool contains noncash or merchan-
dise prizes, then the licensee may use the cost or retail value
of the merchandise, whichever is posted in the game sched-
ule, to calculate the amount added to the prize pool to make
the split. Manufacturers are not responsible for reimburse-
ment to this noncash or merchandise prize pool; or
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(iv) If the prize is more than one thousand dollars,
then the licensee must increase the total prize pool by no
more than fifty percent or five thousand dollars, whichever is
less. We authorize this limitation only once within a twelve-
month period; and

(2) Licensees may deduct increases to prize pools caused
by card manufacturers from prize pay outs when calculating
cash flow.

(3) Licensees must document details of circumstances
that resulted in duplicate cards being sold and maintain that
documentation as a part of the daily bingo record for the ses-
sion.

(4) Licensees must notify us within forty-eight hours
after discovery of a duplicate card sale if:

(a) Manufacturer printing, packaging, or collation errors
caused the duplication. Licensees must request reimburse-
ment from the manufacturer responsible for duplicate card
errors; or

(b) The licensee did not pay any winning player with a
duplicate card the entire prize amount.

NEW SECTION

WAC 230-10-130 Reserve only Braille bingo cards.
(1) Operators must not reserve any bingo cards, except
Braille cards or other cards used by people with visual
impairments.

(2) Operators may inspect, and reject, any personal
Braille cards.

NEW SECTION

WAC 230-10-135 Bingo cards sold on premises only.
All sales of bingo cards must take place on the premises dur-
ing or immediately before the bingo session for which the
player is buying the card.

NEW SECTION

WAC 230-10-140 Drawing, calling, and posting
bingo numbers. (1) Except for linked bingo prize games,
operators must draw bingo balls on the premises and in the
presence of players.

(2) After drawing a ball, the caller must immediately dis-
play the number of the ball to players.

(3) Operators must call the number before another ball is
drawn. After it is called, the operator must light the number
on the flashboard(s), if they have one.

(4) If the number on the ball is not applicable to the game
being played, operators may choose not to call the number.

NEW SECTION

WAC 230-10-145 Determining bingo winners. (1) A
bingo game ends when a player achieves a specific pattern on
a bingo card or when the bingo operator has called a specific
number of bingo balls.

(2) Operators must use a separate drawing process for
each game, except for:

(a) Interim or "on-the-way" games, including "instant
winner" games in which players win by matching a predeter-
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mined number, the number of balls called, or a predetermined
pattern within an established number of calls; or

(b) Games in which cards are sold for different prices
and players win a different prize depending on the price they
paid to play; or

(c) Bonus games played at the same time as other bingo
games where the player wins by calling a valid bingo that
includes a predetermined number.

NEW SECTION

WAC 230-10-150 Multiple bingo winners. If more
than one player wins a designated prize pool at the same time,
the operator must divide the prize pool equally among the
multiple winners.

NEW SECTION

WAC 230-10-155 Verifying bingo winners. When a
player declares a winning bingo, the operator must:

(1) Have a bingo worker and at least one neutral player
inspect the card or electronic dauber; or

(2) Have a bingo worker verify the card or electronic
dauber by entering the bingo card number into an electronic
verifier which will broadcast the winning card onto video
screens for all players to view. Any player may request to see
the actual winning card and the operator must allow the
player to do so; or

(3) If the game is an "instant winner" and pays a prize of
no more than fifty dollars, no neutral player needs to verify
the card if the operator keeps an audit trail which identifies
the winning combination called.

NEW SECTION

WAC 230-10-160 Shutting off the bingo ball blower.
When a player declares a winning bingo, operators must draw
the next ball out of the blower before shutting the blower off.
If the bingo is not valid, the operator must call the next ball.

NEW SECTION

WAC 230-10-165 Awarding bingo prizes. After lic-
ensees validate a winning bingo, they must:

(1) Require the prize winner to provide proof that they
have purchased the winning bingo card. The licensee must
review the winner's bingo card purchase receipt and deter-
mine that the player properly purchased all cards played,
including the winning card; and

(2) Require proof of identification necessary to establish
the prize winner's identity before paying any prize. The win-
ner must provide proof to the licensee that all information this
rule requires is true and accurate. Licensees may withhold
prizes until the winner provides adequate identification; and

(3) Award the prize and record it on a prize receipt. Lic-
ensees must record the complete address and tax payer iden-
tification number of each winner for prizes valued at $1,200
or more.
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NEW SECTION

WAC 230-10-170 Prizes paid for and available
before bingo game starts. (1) Bingo operators must:

(a) Have paid for all merchandise prizes in full before
offering the prizes in a bingo game; and

(b) Have the prizes available before starting the game;
and

(c) Award the prizes before the end of the related bingo
session, except for the main linked bingo prize and linked
bonus prizes, which must be paid within forty-eight hours.

(2) Operators may enter into contracts to purchase mer-
chandise immediately if it is awarded as a prize. The contract
may be revocable if:

(a) Winners have an option to receive a cash prize; or
(b) The prize is no longer being offered.

RULES FOR ELECTRONIC BINGO CARD DAUBERS

NEW SECTION

WAC 230-10-175 Defining "electronic bingo card
daubers." "Electronic bingo card daubers" means electronic
equipment players use to identify bingo cards that contain
numbers that a player inputs.

NEW SECTION

WAC 230-10-180 Electronic bingo card daubers
requirements. Electronic bingo card daubers must:

(1) Be manufactured by licensed manufacturers; and

(2) Be sold, leased, and serviced by licensed distributors
or manufacturers. Operators may perform routine mainte-
nance on devices; and

(3) Have an identification and inspection stamp from us
sold to the licensed manufacturer or the operator and attached
by the licensed manufacturer, the operator, or us; and

(4) Be unable to modify the computer program which
operates the dauber units or the electronic data base which
stores the bingo cards; and

(5) Store preprinted bingo cards a player purchases. The
electronic images of cards stored in daubers are for player
convenience only and are not bingo cards for purposes of this
title; and

(6) Use cards that meet all requirements of bingo cards
and electronic bingo cards; and

(7) Allow players to input the numbers called; and

(8) Compare input numbers to bingo cards stored in an
electronic data base; and

(9) Identify to the player those stored bingo cards that
contain the input numbers.

NEW SECTION

WAC 230-10-185 Electronic bingo card daubers
restrictions. (1) Electronic bingo card daubers must not
allow a player to play more than sixty-six cards on the dauber
at one time; and

Proposed
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(2) Players must:

(a) Input each number the operator calls into the memory
of the dauber separately. Automatic or global marking of
numbers is prohibited; and

(b) Call the bingo without using the dauber or the associ-
ated system; and

(c) Identify the winning card and display the card to the
operator; and

(d) Not play more than one dauber at any point in time.
However, a player may play one dauber and an unlimited
number of bingo cards at the same time.

NEW SECTION

WAC 230-10-190 Discount marketing for electronic
bingo card daubers. (1) Bingo licensees may use a single
discount level for each type of card sold on electronic bingo
card daubers, if they:

(a) Have a minimum purchase requirement; and

(b) Apply the discount to all additional cards bought; and

(c) Do not use an "All you can play" discount.

(2) If a licensee offers volume discount marketing for
bingo cards, players must not use electronic bingo daubers.

NEW SECTION

WAC 230-10-195 Leasing electronic bingo card
daubers. If a bingo licensee leases electronic bingo daubers
from a manufacturer, the lease must not be based on, in whole
or in part, the bingo card sales or the rental income from the
daubers. However, manufacturers may base fees on the num-
ber of cards placed on a dauber for player selection games.

NEW SECTION

WAC 230-10-200 Reserving and assigning electronic
bingo card daubers. (1) Bingo operators using electronic
bingo card daubers must reserve at least one dauber for play-
ers with disabilities that restrict their ability to mark cards.
The disabilities must be consistent with definitions in the
Americans with Disabilities Act (ADA). If there are no
requests for use of this dauber fifteen minutes before the
scheduled start of the session, operators may allow any player
to use the dauber.

(2) If operators use a drawing to assign daubers to play-
ers, they must ensure that the players know the method of
drawing and have an equal chance to win.

NEW SECTION

WAC 230-10-205 Electronic bingo card dauber fees.
(1) Bingo operators may charge either no fee or a flat fee for
players to use electronic bingo card daubers.

(2) Operators must not:

(a) Charge a rental fee to players with disabilities that
restrict their ability to mark cards if the disabilities are consis-
tent with the ADA; or

(b) Make players with disabilities comply with minimum
purchase requirements for daubers. However, players with
disabilities must comply with any minimum purchase
required of all other players.
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(3) Operators must report rental fees for daubers as bingo
receipts.

PLAYER SELECTION BINGO GAMES

NEW SECTION

WAC 230-10-210 Player selection bingo games
authorized. Bingo licensees may offer player selection bingo
games. "Player selection bingo game" means a bingo game
where players select their own numbers. Licensees must use
bingo cards with controls that provide an audit trail adequate
to determine all winning combinations are valid.

NEW SECTION

WAC 230-10-215 Player selection bingo game
requirements. If bingo licensees offer player selection
games, they must use:

(1) Two-part disposable cards and then they must:

(a) Use the disposable card method of receipting for
income; and

(b) Establish and prominently post house rules setting
out conditions for adding to, deleting from, or changing a
card before it is separated from the copy. A worker autho-
rized by the bingo manager must verify all changes to the
card; and

(c) Ensure that players mark their numbers on each card
in a distinct, clear, and legible manner before separating the
duplicate and the original. Licensees must not allow anyone
to alter the copies after the duplicate and original cards are
separated; and

(d) Place all original cards in lockboxes to ensure no one
places cards in the lockbox after the first bingo ball is called;
and

(e) Ensure the player retains and plays the duplicate
copy; or

(2) Electronically generated cards and then they must:

(a) Use the electronically generated bingo card method
of receipting for income; and

(b) Ensure that players do not mark or deface the card in
any manner that prevents reading of the bingo numbers or
any of the data imprinted on the card; and

(3) Keep all winning cards and any duplicate copies as
part of the daily bingo records.

NEW SECTION

WAC 230-10-220 Player selection bingo game card
requirements. Bingo cards used in player selection bingo
games:

(1) Must be printed on two-part, self-duplicating paper to
include an original and a duplicate copy. The duplicate copy
must be given to the player and the operator retains the origi-
nal as a part of the daily bingo records; and

(2) Must include a control system in each set which:

(a) Identifies that specific set; and

(b) Numbers each sheet of cards within a set sequen-
tially; and
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(c) Allows tracking of the transfer of cards from the
point of manufacture to the operator and from the operator to
the player; and

(3) May be produced by unlicensed manufacturers if:

(a) The primary activity of the manufacturer is producing
nongambling products; and

(b) The cards meet the general bingo cards requirements;
and

(c) The licensee assumes responsibility for complying
with all requirements for player selection cards; and

(d) The invoice transferring these cards includes the
beginning and ending card number in addition to meeting all
other sales invoice requirements; and

(4) If electronically generated cards, may be single copy
cards if all information from the cards is either printed on a
continuous transaction journal retained in the card generating
device or stored on the computer hard drive in a data base and
printed out at the end of each session.

NEW SECTION

WAC 230-10-225 Player selection bingo game
restrictions. (1) Bingo licensees offering player selection
bingo games must not pay as winners incomplete cards,
altered cards that were not verified per WAC 230-10-155, or
cards where all required information is not displayed and leg-
ible. Incomplete, incorrect, altered, and unreadable cards are
the players' responsibility and operators must not allow
refunds.

(2) Bingo managers may make a one-for-one exchange
when errors are discovered before the start of the game or
before the player selection card is separated. In this case, the
operator must mark "vOID" on the original card, initial next to
the player's initials, and keep the voided card as part of the
daily bingo records.

HIDDEN FACE BINGO GAMES

NEW SECTION

WAC 230-10-230 Hidden face bingo games autho-
rized. Bingo licensees may offer hidden face bingo games.
"Hidden face bingo game" means a bingo game that uses
cards that prevent the numbers printed on the card from being
viewed or known before the player opens the card.

NEW SECTION

WAC 230-10-235 Hidden face bingo game require-
ments. (1) Hidden face bingo cards must meet the require-
ments for disposable bingo cards and each card or sheet of
cards must:

(a) Be printed, folded, and sealed in a manner that pro-
hibits anyone from viewing or knowing the numbers, config-
uration of numbers on the card, or the card number before the
player opens it; and

(b) Have a separate numbering system that is randomly
distributed when compared to the card number imprinted in
the "free" space. Manufacturers must use procedures that
mix cards or sheets of cards so that:
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(i) No consistent relationship exists between the "card
numbers" and separate numbering system within a set or sub-
set; and

(i1) No patterns or consistent relationships exist in the
location of a specific card number between subsets from dif-
ferent sets; and

(i) The serial number and the additional card or sheet
number must be imprinted on the outside of the cards or
sheets of cards and visible for recording without opening the
card or sheet of cards; and

(iv) Each set of cards must contain at least six thousand
unique faces or patterns of numbers.

(2) Licensees must:

(a) Use the disposable bingo card receipting method for
sales of hidden face bingo cards; and

(b) Meet all inventory requirements for disposable bingo
cards and disposable bingo card receipting; and

(c) Comply with rules about sequentially issuing bingo
cards to ensure that duplicate cards are not sold during a
game. Licensees must sell each complete set or subset of
cards before they issue any cards from a different set or sub-
set. Licensees may sell cards from more than one set during
a game if care is taken to ensure that no duplicate cards are
sold; and

(d) Complete all play during a single session and only
use cards that are sold during that session; and

(e) Select and call a new set of numbers for each game or
set of games (example: "On-the-way" games); and

(f) Have a separate display board, visible to the players,
for displaying numbers called. The numbers must be dis-
played until the game is completed. Licensees may use alter-
native displays if the numbers are displayed on the electronic
flashboard during all number selection periods; and

(g) Document and prominently post the requirements for
a completed game; and

(h) Award prizes with these restrictions:

(i) "Instant winner" prizes may not exceed twenty-five
percent of the total prize pool or two hundred fifty dollars,
whichever is less; and

(i1) In addition to other requirements for awarding prizes,
the winner must sign the winning card on the back to verify a
winner of two hundred fifty dollars or more. If the licensee is
using a two-part card, they must record a neutral player's
name and complete address on the back of the original card to
verify the winning card was paid.

(3) Players who have paid to participate in the game
must be present when the numbers are selected.

THREE NUMBER SPEED BINGO GAMES

NEW SECTION

WAC 230-10-240 Three number speed bingo autho-
rized. Bingo licensees may offer three number speed bingo
games. "Three number speed bingo" means a bingo game
where:

(1) Operators use a reduced number of balls and special
bingo cards with three spaces; and

(2) Bingo numbers are called rapidly; and
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(3) The price to play includes an ante, retained by the
operator, and a wager that begins at three units and decreases
by one for each number covered on a player's card; and

(4) An "ante" is the fee retained by the licensee which
allows a patron to play three number speed bingo; and

(5) A "wager" is the total dollar value of chips used to
cover the numbers on a player's card; and

(6) Players compete against all other players for a pool of
prizes that varies according to the numbers covered by other
players during the game.

NEW SECTION

WAC 230-10-245 Three number speed bingo restric-
tions. (1) Bingo licensees offering three number speed bingo
must:

(a) Make the price to play no more than seven dollars per
card, per game, including the ante and wagers; and

(b) Collect the same price to play for each card; and

(c) Licensees who charge a flat fee per session must
determine the per game fee by dividing the fee per session by
the minimum number of games to be played; and

(d) Not retain any part of players' wagers; and

(e) Pay to the winner(s) all wagers not covering a called
number on a player's card. If there is more than one winner,
licensees must equally split wagers among all winners. Lic-
ensees may develop a formula for splitting odd numbers of
chips between winners; and

(f) Count only the ante as gross gambling receipts; and

(2) Licensees may contribute to accrued prize funds or
progressive jackpots on three number speed bingo games, if
they:

(a) Meet all requirements for accrued prize fund games
as explained in the bingo records packet; and

(b) Fund the prize fund or jackpot solely from the ante.

NEW SECTION

WAC 230-10-250 Operating three number speed
bingo. To play three number speed bingo:

(1) Bingo licensees must use:

(a) Special bingo cards that have three spaces imprinted
with numbers that correspond to the numbers on the balls;
and

(b) Thirty numbered balls, with numbers one through
seventy-five available for use; and

(2) Licensees may charge a set amount for each card for
the entire session or an amount per card for each game; and

(3) Each player pays the bingo licensee one ticket for
each speed bingo card played for each game; and

(4) When the licensee charges a per session fee, the
player's ticket and cash register receipt must remain visible
and on the table at all times during the game; and

(5) Each player's beginning wager is three chips for each
card played during any single game. A player must have
three chips for each card being played before beginning the
game; and

(6) During the game, players place a wagering chip on
each number on their cards that matches a called number.
Once a wagering chip covers a valid number, the player
keeps it and the game winner(s) may no longer win it. Play-
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ers must leave all chips on the number on the card until the
licensee collects all losing wagers. The bingo worker collect-
ing wagers must verify that covered numbers are valid; and

(7) The first player to cover all three numbers on any
card is the winner; and

(8) After the winning card is verified, bingo workers col-
lect all unprotected chips from all players and pay them to the
winner.

NEW SECTION

WAC 230-10-255 Wagers and prizes required in
chips for three number speed bingo. In three number speed
bingo, wagers must be made and prizes paid in chips only.

NEW SECTION

WAC 230-10-260 Chip standards for three number
speed bingo. (1) Bingo licensees must supply all chips used
in three number speed bingo games. All chips must be con-
ventional size and design, and include safeguards that maxi-
mize the integrity of the bingo games.

(2) The licensee must supply chips that:

(a) A licensed manufacturer produced; and

(b) A licensed manufacturer or distributor sold to the lic-
ensee; and

(c) Display the licensee's name or logo; and

(d) Clearly indicate the value of the chip.

NEW SECTION

WAC 230-10-265 Banking services for three number
speed bingo. (1) Bingo licensees must redeem all chips for
the amount for which they were sold.

(2) Licensees must collect the money taken in on chips
sold and antes collected and keep these funds separate from
all other money they receive.

NEW SECTION

WAC 230-10-270 Ticket sales and receipting for
three number speed bingo income. (1) Bingo licensees
must:

(a) Use the ticket method of receipting for bingo income;
and

(b) Account for all tickets sold for per session fees using
the combination receipting method; and

(2) All tickets sold and collected must be canceled by
stamping the calendar date on the ticket at the time of sale or
permanently defacing the tickets when collected; and

(3) Licensees must reconcile tickets sold and collected
from players to cash for each session.

NEW SECTION

WAC 230-10-275 Exceptions to other bingo rules for
three number speed bingo. The following rules do not apply
to three number speed bingo:

(1) Prize disclosure before players pay to play. Licens-
ees must still disclose the per card cost to play and the amount
required to wager on a single card; and
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(2) Number of balls used to conduct the game; and

(3) Number of spaces required on each bingo card; and

(4) Requirements that Class F and above licensees use
disposable bingo cards; and

(5) Requirements to account for all income at the time it
is received; and

(6) Requirements of WAC 230-10-145 about drawing
and physically displaying bingo numbers. However, licens-
ees offering three number speed bingo must display the num-
ber on a flashboard and use the audio system to announce the
number; and

(7) Recordkeeping for prizes awarded.

OTHER GAMES AUTHORIZED AT BINGO GAMES

NEW SECTION

WAC 230-10-280 Drawings for prizes, good neigh-
bor prizes, and second element of chance prizes as part of
bingo games. Bingo licensees may award prizes to winners
of other activities authorized by this section when they con-
duct these activities as part of a bingo session. All players
paying to play must compete equally and licensees must treat
all prizes awarded as bingo game prizes for minimum cash
flow reporting requirements.

Drawings

(1) Licensees may award prizes by:

(a) Drawing tickets randomly; or

(b) Using other random selection methods involving the
ticket numbering system, if they are using the ticketing
method of receipting for bingo income; or

(¢) Using bingo cards in place of the tickets, if they are
using the disposable bingo card method of receipting.

(2) Licensees must prominently post for players all rules
regarding drawings, including, at least:

(a) Requirements to qualify for the drawing; and

(b) Time and date of the drawing; and

(c) Whether a player must be present to win.

(3) Licensees must:

(a) Award tickets for drawings only to players who
bought cards to play bingo and:

(1) Pay an amount not more than one dollar per ticket. If
a licensee elects to charge for entry in drawings, the licensee
must not combine the drawing with other means of entry; or

(i1) Are winners of a bingo game during the bingo occa-
sion; or

(iii) Are "good neighbor" winners; or

(iv) Meet other criteria we approve; and

(b) Not collect tickets for drawings for longer than thirty
days.

(4) Licensees must record the gross gambling receipts,
prizes, and expenses and report these totals as bingo activi-
ties.

(5) Licensees must not require the player to be present to
win at a drawing held at a different session for which the tick-
ets were purchased.
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"Good neighbor" prizes

(6) Licensees may award prizes based on the seating
location of a player or players with regards to a bingo winner.
Before awarding "good neighbor" prizes, licensees must:

(a) Prominently post all rules regarding drawings,
including, at least:

(i) The amount each "good neighbor" or group of "good
neighbors" wins; and

(i1) All requirements to qualify for a prize.

(b) Licensees must complete a record setting out:

(i) The criteria for awarding "good neighbor" prizes; and

(i1) The number of prizes awarded during each bingo ses-
sion; and

(iii) All details required as part of the daily bingo
records.

Second element of chance prizes

(7) Licensees may award prizes using a second element
of chance game if:

(a) Licensees prominently post and clearly explain to the
players before they purchase a card to play all rules about
play of the game. Licensees must disclose at least:

(1) The minimum odds of winning the highest prize; and

(i1) How they determine a winner; and

(iii) Any possibility or special requirement that might
affect the outcome; and

(iv) The cash value of the highest prize available; and

(v) Any financial burden that the winner must bear, such
as taxes or registration fees; and

(b) The second element of chance game does not involve
the use of gambling devices; and

(¢) The second element of chance game does not require
the player to risk any portion of a prize already won; and

(d) Every possible outcome of the second element of
chance game provides the player with an additional prize;
and

(e) The player's minimum odds of winning the highest
prize is equal to or greater than one winner out of one hun-
dred twenty-five chances or the probability of winning the
highest prize is .008 or greater; and

(f) Licensees maintain supporting records about the sec-
ond element of chance game that provides for an audit trail.

(8) Licensees must:

(a) Keep an inventory record in the format we require for
all tickets on the premises for conducting drawings, "good
neighbor," and second element of chance games; and

(b) Record the criteria for granting tickets, and the num-
ber of tickets awarded during each session in the daily bingo
record for each session; and

(c) Maintain all winning tickets and other records as part
of the daily bingo records.

RULES FOR ENTRY GUARANTEE TICKETS TO
SPECIAL EVENT BINGO

NEW SECTION

WAC 230-10-285 Selling entry guarantee tickets for
special event bingo. Bingo licensees may sell entry guaran-
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tee tickets to players to reserve the right to play in special
event bingo games if licensees:

(1) Use entry guarantee tickets to document the sale.
Entry guarantee tickets must be preprinted with, at least:

(a) The name of the sponsoring organization; and

(b) The time, date, and location of the event; and

(¢) The specific entry guarantee ticket number; and

(d) The total number of entries available for the event;
and

(e) The cost of the entry; and

(f) Any conditions or events that might prevent the buyer
from redeeming the entry ticket, affect the refund, or cancel
the event; and

(2) Sell the tickets sequentially beginning with the low-
est numbered ticket; and

(3) Use the ticket receipting method to record all income
from these entry guarantee tickets; and

(4) Sell the entry guarantee tickets no more than sixty
days before the event; and

(5) Record the name, mailing address, and phone number
of each person buying an entry guarantee ticket; and

(6) Limit the sales of entry tickets to the seating capacity
of the licensed premises; and

(7) Limit the cost of the entry guarantee ticket to no more
than fifty percent of the minimum buy-in for the event.

NEW SECTION

WAC 230-10-290 Controlling entry guarantee tick-
ets. Bingo licensees must:

(1) Treat all unaccounted-for entry guarantee tickets as
cash shortages in the amount of the redemption value; and

(2) Maintain a record of all entry guarantee tickets sold;
and

(3) Redeem entry guarantee tickets on the licensed pre-
mises and only for bingo cards during the bingo session for
which the player bought the entry guarantee ticket; and

(4) Immediately cancel entry guarantee tickets redeemed
for bingo cards using a hand stamp that prints "REDEEMED"
on each ticket; and

(5) Treat entry guarantee tickets redeemed as gross gam-
bling receipts for bingo at the session where they are
redeemed; and

(6) Modify the cash reconciliation section of the daily
bingo records to document the number and dollar value of
entry guarantee tickets redeemed; and

(7) Deposit gross receipts from the sale of entry guaran-
tee tickets separately into the gambling account no later than
two banking days after they are received; and

(8) Keep the entry guarantee ticket numbers relating to
the funds deposited as a part of the deposit record; and

(9) After thirty days, consider all unredeemed entry
guarantee tickets void and record them as contributions to the
organization.

NEW SECTION

WAC 230-10-295 Canceling bingo special events
with entry guarantee tickets. Bingo licensees may cancel
the special event before the start of the scheduled bingo ses-
sion. When an event is canceled, licensees must:
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(1) Refund the entire purchase price of the entry guaran-
tee ticket(s) to the ticket buyer; and

(2) Make all refunds by check payable to the buyer; and

(3) Record the entry guarantee ticket number on the
check; and

(4) Mail the check to the customer no later than three
days following cancellation of the special event.

NEW SECTION

WAC 230-10-300 Refunding entry guarantee tickets.
A customer may request a refund before the start of the spe-
cial event bingo session. Bingo licensees must:

(1) Require the person requesting the refund to sign the
back of the ticket; and

(2) Refund the entire purchase price of the ticket to the
customer; and

(3) Make all refunds by check payable to the customer;
and

(4) Record the entry guarantee ticket number on the
check; and

(5) Mail the check to the customer no later than thirty
days following the event; and

(6) Retain all refunded tickets as a part of the records for
the event.

GIFT CERTIFICATES

NEW SECTION

WAC 230-10-305 Gift certificates as bingo prizes.
When issuing gift certificates as bingo prizes, bingo operators
must:

(1) Issue the gift certificates sequentially; and

(2) Not exceed fifty dollars per bingo prize in value; and

(3) Not issue gift certificates exclusively for punch
boards or pull-tabs; and

(4) Record the value of each gift certificate as a bingo
prize in the daily bingo records under the session awarded;
and

(5) Keep the bingo prize receipt for the gift certificates as
a part of the daily bingo records.

NEW SECTION

WAC 230-10-310 Selling gift certificates. When sell-
ing gift certificates, bingo operators must:

(1) Issue the gift certificates sequentially; and

(2) Ensure that the gift certificates are paid for in full at
the time of purchase; and

(3) Deposit all funds collected separately into the gam-
bling account within five banking days; and

(4) Include each gift certificate number with the deposit
record.

NEW SECTION

WAC 230-10-315 Gift certificates requirements.
Bingo operator must purchase gift certificates from a com-
mercial printer or licensed distributor.
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(1) The gift certificates must have at least the following
information printed on them:

(a) A predetermined gift certificate number; and

(b) A predetermined dollar value; and

(¢) The name of the organization issuing the gift certifi-
cate; and

(d) Any conditions for the redemption of the gift certifi-
cate.

(2) Purchase invoices for the gift certificates, which must
include, at least:

(a) Name of the organization; and

(b) Date the gift certificates were purchased; and

(¢) Beginning and ending numbers on the gift certifi-
cates.

NEW SECTION

WAC 230-10-320 Redeeming gift certificates. When
redeeming gift certificates, bingo operators must:

(1) Record the dollar value and total number of gift cer-
tificates redeemed in the cash reconciliation section of the
daily bingo records; and

(2) Keep redeemed gift certificates as part of that day's
daily bingo records.

NEW SECTION

WAC 230-10-325 Reconcile gift certificates monthly.
Bingo operators must reconcile gift certificates monthly.
Operators must have a gift certificate inventory log, which
includes, at least:

(1) Each gift certificate number; and

(2) Dollar value of each gift certificate; and

(3) Date the gift certificate was sold or awarded as a
bingo prize; and

(4) Date the gift certificate was redeemed.

RECORDKEEPING FOR BINGO GAMES

NEW SECTION

WAC 230-10-330 Recordkeeping required for agri-
cultural fairs, Class A, B, and C, and other organizations.
Licensees must immediately account for all income from
bingo games. Class A, B, and C bingo licensees, organiza-
tions conducting bingo under the provisions of RCW
9.46.0321, and bingo activities conducted at a qualified agri-
cultural fair must follow the recordkeeping requirements in
WAC 230-07-125 or any of the receipting methods for bingo
income required for Class D or above licensees.

NEW SECTION

WAC 230-10-335 Bingo daily records. Bingo licens-
ees must prepare detailed records for each bingo session dur-
ing that session in the format we require. Daily records must
include, at least:

(1) A copy of the schedule of games and prizes available
for the session. Licensees must note any changes to the
advertised and printed game and prize schedule that occur
during a session and the bingo manager assigned primary
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responsibility for supervising the session and another bingo
worker on duty during the session must verify and sign the
change. If licensees note the effective dates of each game
schedule, they may maintain it separately and update it only
when a change occurs; and

(2) An attendance record indicating the number of peo-
ple participating; and

(3) All bingo numbers selected and called during any
game that offers a prize greater than two hundred dollars.
Licensees must record the numbers in the sequence selected.
They may use a computer generated "call sheet" instead of a
manual record if a printout of results is made; and

(4) The winning card number(s) for each individual prize
awarded greater than two hundred dollars. If the game is
played using disposable bingo cards, the winning card may
be retained instead of the card numbers; and

(5) The gross gambling receipts collected for each sepa-
rate type of sale, of any kind, for bingo games including, but
not limited to, regular games, early bird games, blackout
games, special games, or pick up games. Licensees using the
combination receipting method for bingo income must recon-
cile the extended value of all disposable cards, packets of
cards, and electronically generated cards sold to the amount
of sales recorded per the cash register; and

(6) The amount paid out or accrued for prizes awarded
for each bingo game. Each session record must contain at
least the following regarding prizes awarded:

(a) The game number; and

(b) The dollar amount or the actual cost of each prize;
and

(c) A complete description of all noncash prizes; and

(d) The consecutive number of the prize receipt issued
for each prize; and

(e) The duplicate copy of the prize receipt issued for all
prizes awarded during the session or the merchandise prize
receipt log; and

(f) The check number of all checks used to pay winners
of bingo games. If the payment must be made by check, lic-
ensees must maintain the duplicate copy as a part of the ses-
sion records; and

(g) Full details of prizes accrued; and

(7) The net gambling receipts from each bingo session;
and

(8) The cash on hand at the beginning and the end of
each session; and

(9) A reconciliation of cash on hand, net gambling
receipts, and the bank deposit of net revenue for each session.
Licensees must include a validated copy of the bank deposit
receipt. Licensees must document all steps taken to reconcile
overages or shortages of more than twenty dollars for any
session.

NEW SECTION

WAC 230-10-340 Daily records review by gambling
manager. The gambling manager assigned primary responsi-
bility for supervising the bingo session(s) must review all
session records for accuracy, determine that required infor-
mation is provided, and confirm the required deposit
amount(s). After this review, that gambling manager must
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sign the record before leaving the premises on the day of the
session.

NEW SECTION

WAC 230-10-345 Retaining daily records. Bingo lic-
ensees must keep daily records for two years. Licensees must
keep the session summary for three years.

NEW SECTION

WAC 230-10-350 Recording bingo winners. Organi-
zations conducting bingo under the provisions of RCW
9.46.0321, and bingo activities conducted at a qualified agri-
cultural fair, and Class A and B bingo licensees do not have
to follow this rule if they meet the requirements for lower
volume charitable or nonprofit organizations in WAC 230-
07-125. All other bingo licensees must report all prize pay-
ments for bingo games and drawings for prizes, good neigh-
bor prizes, and second element of chance prizes at bingo
games and record payment on a prize receipt.

(1) Licensees must use prize receipts printed by a com-
mercial printer. The receipts must:

(a) Be two-part, self-duplicating paper that provides for
an original and a duplicate copy; and

(b) If the licensee is Class F or above, be imprinted with
the name of the licensee and a consecutive ascending number
that does not repeat in at least 100,000 occurrences; and

(c) If the licensee is Class E or below, the receipt is not
required to be imprinted with the licensee's name and the con-
secutive ascending number may repeat in 1,000 occurrences;
and

(d) Provide space for the licensee to record the informa-
tion we require.

(2) Licensees may receipt merchandise prizes with a cost
or fair market value of fifteen dollars or less on a single mer-
chandise prize receipt log sheet. Licensees must:

(a) Maintain a separate merchandise prize receipt log for
each session; and

(b) Retain the receipt log as a part of the bingo daily
records.

(3) Operators must complete the prize receipt including,
at least:

(a) Date; and

(b) Game number; and

(c) Complete name and address of the winner; and

(d) Dollar amount of the prize or the operator's cost, if
noncash prize; and

(e) Full description of all noncash prizes; and

(f) Check number, if any portion of the prize is paid by
check; and

(g) Initials of the bingo worker making the payout; and

(h) Initials of the cashier making the payment.

(4) Except for linked bingo prizes, licensees may omit an
address for the winner if:

(a) The prize is greater than $300; and

(b) The licensee pays by check or a combination of cash
and check; and

(c) Checks are drawn on the licensee's gambling bank
account; and
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(d) Checks used are of a type that provides a duplicate
copy. The copies must be kept as a part of the daily bingo
records; and

(e) Checks are made payable only to the winner. Licens-
ees may make checks for prizes won by players under age
eighteen payable to the guardian or immediate family mem-
ber accompanying the player; and

(f) Licensees note the game number and prize receipt
number on the check; and

(g) The bank returns all original checks to the licensee.
Licensees must have the original checks available for our
inspection on demand; and

(h) The licensee does not cash or otherwise redeem prize
checks.

(5) Licensees must record the complete name and
address of the winner of linked bingo prizes.

(6) Licensees must:

(a) Issue prize receipts sequentially in an ascending
order; and

(b) Void and retain with the daily records any prize
receipts bearing a lower number than the highest number
issued during a session; and

(c) Give the original of each prize receipt to the winner;
and

(d) Keep a duplicate copy as a part of their records for
not less than three years; and

(e) Account for and document all prize receipts pur-
chased or otherwise obtained on a vendor's invoice; and

(f) Keep the vendor's invoice, or a photocopy of it, on the
premises and have it available for our inspection. The pur-
chase invoice must document, at least:

(i) Name of the vendor;

(i1) Name of the purchasing organization;

(iii) Date of purchase;

(iv) Number of receipts purchased; and

(v) The beginning and ending receipt number.

CASH FLOW REQUIREMENTS

NEW SECTION

WAC 230-10-355 Charitable or nonprofit organiza-
tions purpose and spending limits for bingo operations.
To ensure that bingo licensees meet the intent of RCW
9.46.010 and provide adequate funds to promote charitable
and nonprofit programs, bingo licensees must not allow their
bingo operation to award excessive prizes or pay excessive
expenses. The governing board of the organization must spe-
cifically approve all capital expenditures for the bingo opera-
tion that exceed six thousand dollars.

NEW SECTION

WAC 230-10-360 Defining "bingo operation."
"Bingo operation" means bingo games and all associated
activities conducted with bingo games at the premises,
including punch boards, pull-tabs, other authorized drawings,
snack bar, retail sales activities, and rental of the bingo pre-
mises.
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NEW SECTION

WAC 230-10-365 Defining "adjusted cash flow from
the bingo operations." "Adjusted cash flow from the bingo
operation" means the combined gross income of the bingo
operation minus all prizes and expenses, whether paid or
accrued. Operators must not consider depreciation or amor-
tization an expense of the bingo operation for the purposes of
computing expenses.

NEW SECTION

WAC 230-10-370 Adjusted cash flow limits for
bingo. For the purpose of this subsection, "gross receipts"
means the combined gross gambling receipts from bingo,
pull-tab, and punch board activities. Bingo licensees must
ensure that the adjusted cash flow from the bingo operation
available for its charitable or nonprofit programs during each
license year is, at least:

Gross Receipts*

(1) Above $1,500,000 up
to $2,500,000

(2) Above $2,500,000 up
to $3,500,000

(3) Above $3,500,000 up
to $4,500,000

(4) Above $4,500,000

Adjusted Cash Flow
Three percent of gross receipts
over $1,500,000
$30,000 plus four percent of
gross receipts over $2,500,000
$70,000 plus five percent of
gross receipts over $3,500,000

$120,000 plus six percent of
gross receipts over $4,500,000

*If the licensee does not operate for a full license year, we
may pro rate the requirements based on full quarters oper-
ated.

NEW SECTION

WAC 230-10-375 Failing to maintain a positive cash
flow. (1) Bingo licensees must measure adjusted cash flow
quarterly to ensure that they maintain a positive cash flow
and are not operating primarily for gambling purposes.

(2) If a licensee does not maintain a positive cash flow
from the bingo operation during any two consecutive license
year quarters, measured independently, the director sum-
marily suspends the organization's bingo license.

(3) If a licensee fails to meet the adjusted cash flow
requirements for any calendar year, we take administrative
action to revoke the organization's bingo license.

NEW SECTION

WAC 230-10-380 Relief reduction for minimum
annual adjusted cash flow. (1) If a bingo licensee fails to
meet the minimum annual adjusted cash flow requirements
for any license year and has maintained a positive cash flow,
the director automatically grants relief, allowing a twenty-
five percent reduction to the annual dollar amount of required
adjusted cash flow for the year in which the licensee is out of
compliance.

(2) No licensee granted relief is eligible to receive relief
for any of the four license years following the license year for
which the director granted the relief.

WSR 07-05-018
METHODS OF RECEIPTING BINGO INCOME

NEW SECTION

WAC 230-10-385 Receipting of bingo income
required. Bingo licensees must account for all income from
bingo games at the time they receive the income. Licensees
must issue each player a receipt for the amount paid to play in
each game or set of games at the time of payment. Players
must keep this receipt to prove that they have properly pur-
chased the number of cards they are playing.

(1) Class A, B, and C licensees, organizations conduct-
ing bingo under the provisions of RCW 9.46.0321, and bingo
activities conducted at a qualified agricultural fair may use
the receipting method for bingo income in WAC 230-07-125
or any of the methods for receipting bingo income required
for Class D or above licensees; and

(2) Class D and above licensees must use the receipting
method for bingo income required for the bingo games they
are offering:

(a) The disposable bingo card receipting method; or

(b) The cash register receipting method; or

(¢) The electronically generated receipting method; or

(d) The ticket receipting method; or

(e) The combination receipting method.

NEW SECTION

WAC 230-10-390 Disposable bingo card method for
receipting bingo income required when disposable bingo
cards used. Bingo licensees must use the disposable bingo
card method to receipt for bingo income when disposable
bingo cards are used. Licensees using the disposable bingo
card method to receipt for bingo income must:

(1) Use bingo cards that meet all disposable bingo card
requirements; and

(2) Complete the inventory control record; and

(3) Record for each set of cards or sheets intended for
playing a single game, including on-the-way games:

(a) Serial number; and

(b) The color and/or border pattern; and

(c) The value of each card or sheet; and

(d) The lowest consecutive card or sheet number issued
as a receipt; and

(e) The last card or sheet number issued as a receipt; and

(f) Missing cards or sheets per the manufacturer's pack-
ing record; and

(g) The number of cards returned and not issued; and

(h) The number of cards issued as receipts; and

(1) The total gross gambling receipts from all cards
issued as receipts; and

(4) Record for each set or collation of packs or packets of
cards sold and intended for playing a defined set of games:

(a) The serial number of the top sheet or page of the
packet; and

(b) The color and/or border pattern of the top sheet or
page of the packet; and

(c) The lowest consecutive card, sheet, or packet number
for the first packet issued as a receipt; and
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(d) The card, sheet, or packet number of the last or high-
est packet issued as a receipt; and

(e) The number of packets issued as receipts; and

(f) The number of packets returned and not issued; and

(g) Missing packets per the manufacturer's packing
record; and

(h) The value of each packet; and

(1) The total gross receipts from all packets issued as
receipts; and

(5) Record each disposable card issued for each type of
sale separately. When more than one card or sheet number
appears on a sheet of cards, licensees must use the manufac-
turer's designated control system to determine the beginning
and ending number sold. Each time the numbering of the
sheets breaks in the set, licensees must make a separate entry
in the records; and

(6) Sequentially issue each disposable card or sheet or
packet of cards from the same set at each individual sales
point. Licensees may sell these cards, sheets, or packets not
issued during a session only at the next bingo session. Other-
wise, licensees must retain these cards, sheets, or packets of
cards for at least one year; and

(7) Return unsold cards issued to the operator for a
linked bingo prize to the linked bingo prize provider. The
linked bingo prize provider must store these cards six months
or until we have examined and approved them for destruc-
tion, whichever is less. Unopened blocks of two hundred
fifty cards may be reissued.

NEW SECTION

WAC 230-10-395 Cash register method of receipting
for bingo income. Bingo licensees may use a cash register to
record bingo income if the cash registers:

(1) Have separate keys to record each type of sale; and

(2) Store and compute a total for each type of sale
recorded and is capable of providing the total on request; and

(3) Retain in the memory unit all transactions recorded
during a session, regardless of whether or not the cash regis-
ter power source is interrupted; and

(4) Record all transactions, customer receipt numbers,
and control totals on the internal tape retained in the cash reg-
ister. The licensee must keep the internal tape, showing these
transactions, as part of the daily bingo records; and

(5) Assign and imprint on the customer receipt and inter-
nal tape a minimum four-digit consecutive number for every
sales transaction processed. Only cash register service per-
sonnel may reset this numbering system and the numbering
system must not return to zero at the conclusion of any period
of use or power interruption. If licensees receive written
approval from us before use, they may use cash registers that
do not meet these requirements but have adequate alternative
control features; and

(6) For Class D and above licensees, imprint a minimum
three-digit consecutive number on the customer receipt and
internal tape to note each time transactions are totaled or
when a set of transactions are totaled and closed. If licensees
receive written approval from us before use, they may use
cash registers that do not meet these requirements but have
adequate alternative control features.
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NEW SECTION

WAC 230-10-400 Customer receipts for cash register
method of receipting for bingo income. Bingo licensees
must imprint at least the following on customer receipts:

(1) The date; and

(2) The name of the licensee operating the activity; and

(3) The separate amount of money paid to play each type
of game; and

(4) The total amount of money paid; and

(5) The consecutive customer receipt number.

NEW SECTION

WAC 230-10-405 Retaining cash register receipts for
cash register method of receipting for bingo income. (1)
Bingo licensees must keep all cash register receipts for voids,
overrings, returns, "no sales," and any other receipts not
issued to a player as part of the daily bingo records.

(2) If a cash register is used to receipt activities other
than bingo, licensees must keep the internal cash register
tapes for not less than two years and have them available for
our review on request.

NEW SECTION

WAC 230-10-410 Electronically generated bingo
card method of receipting bingo income. Bingo licensees
may use the electronically generated bingo card method of
receipting to document bingo income if the sales transaction
and issuing cards to players are completed at the same time.
Otherwise, licensees must use the combination receipting
method.

NEW SECTION

WAC 230-10-415 Electronically generated bingo
card method of receipting for bingo income require-
ments. Bingo licensees using the electronically generated
bingo card method of receipting to document bingo income
must:

(1) Summarize and print all transactions recorded during
a bingo session in a permanent record at the end of each ses-
sion. This record must provide, at least:

(a) The beginning and ending card number; and

(b) The beginning and ending transaction number; and

(c) The total number of cards sold; and

(d) The total number of sales transactions; and

(e) The total dollar amount of sales for each type of sale;
and

(f) The total dollar amount of sales; and

(g) The number and dollar amount of all voids, over-
rings, or sale returns;

(2) Imprint all electronically generated cards or sheets of
cards with a control system that includes, at least:

(a) A card number assigned to each card. Each sheet of
cards must be assigned a consecutive transaction number that
does not repeat in less than 999,999 transactions; and

(b) The name of the licensee; and

(c¢) The time and date of the transaction; and

(d) The game number; and
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(e) The amount paid for the opportunity to play each
game; and

(f) The total amount paid; and

(g) The manufacturer assigned numbers and card num-
ber or, if printed for a player selection game, the numbers the
player selected; and

(3) Use a computer to store bingo cards and interface
with a printer. The computer must:

(a) Retain in memory a record of all transactions occur-
ring during a session until the operator has totaled, printed,
and cleared the transactions, regardless of whether the pri-
mary power source is interrupted; and

(b) Compute a total of all transactions occurring during
the current session and print out the total on request; and

(¢) Maintain and control the time and date of sale and
transaction number in a manner that prohibits change or
resetting except by the manufacturer or qualified service per-
sonnel. Licensees must retain a detailed record, supported by
service documents for each service call involving a change of
the time, date, or transaction number; and

(d) Secure the electronically stored bingo cards in a man-
ner that prevents an operator or player from modifying them.
Licensees must not exchange, transfer, refund, or modify the
price of cards issued to a player in any way after completion
of the sales transaction. Cards must be stored on erasable
programmable read only memory (EPROM), compact disc
read only memory (CDROM), write once read many disc
drives (WORM), or other systems we approve.

NEW SECTION

WAC 230-10-420 Ticket method of receipting bingo
income. Bingo licensees may use tickets to document
receipts of bingo income. Tickets must be:

(1) Manufactured by a commercial printer and imprinted
with:

(a) At least four digit numbers in a sequential series.
Class F and above licensees must use tickets with numbers
that do not repeat in at least 99,999 occurrences; and

(b) Each ticket on a roll must represent the same dollar
value or amount of money; and

(c) Include the name of the licensee operating Class F
and above bingo game; and

(2) If used by Class F or above licensees, purchased from
a licensed distributor or manufacturer; and

(3) Issued sequentially from each roll, starting with the
lowest numbered ticket; and

(4) Accounted for by the licensee. If purchased from a
commercial business or licensed distributor, documentation
must be on the sales invoice. This invoice, or a photocopy,
shall be maintained on the premises and available for inspec-
tion. Document the following information on the sales
invoice for each roll of tickets purchased:

(a) Name of distributor; and

(b) Name of purchasing licensee; and

(¢) Date of purchase; and

(d) Number of rolls of tickets purchased; and

(e) The color, dollar value, total number of tickets, and
beginning ticket number for each roll; and
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(5) Recorded in the daily records in the format we
require; and

(6) Retained by the licensee as a part of the bingo daily
records for those not issued as receipts and that bears a num-
ber falling below the highest numbered ticket issued during
that session and not be used to receipt for any type of income;
and

(7) Not be the same color and imprinted with the same
ticket number as any other ticket on the premises.

NEW SECTION

WAC 230-10-425 Ticket method of bingo receipting
for bingo income restrictions. (1) All bingo licensees may
use the ticket method of receipting bingo income for draw-
ings and good neighbor prizes offered at their bingo games.

(2) Class E and below licensees may use the ticket
method for games operated with hard cards and for bonus
games.

(3) Class F and above licensees may use the ticket
method for bonus games as a part of the combination receipt-
ing method.

NEW SECTION

WAC 230-10-430 Keeping an inventory record for
the ticket method of bingo receipting. (1) Bingo licensees
must keep an inventory record in the format we require for all
tickets used for income receipting.

(2) Licensees must enter all ticket information on the
inventory record in the format we require before the begin-
ning of the next bingo occasion.

NEW SECTION

WAC 230-10-435 Combination receipting method of
receipting bingo income. (1) Bingo licensees may use a
receipting method that combines cash register receipting with
another approved method of receipting bingo income.

(2) Class F and above licensees must use combination
receipting for income from sales of:

(a) Disposable bingo card packets; and

(b) Disposable bingo card sheets from a set of bingo
cards divided into subgroups; and

(c) Electronically generated bingo cards, if sales transac-
tions and issuing of cards are not completed and documented
at the same time; and

(d) Bonus games.

NEW SECTION

WAC 230-10-440 Combination receipting method
for bingo income requirements. (1) Bingo licensees using
the combination method of receipting for bingo income must
follow all requirements for cash register receipting; and

(2) Licensees may sell similar cards used to play for the
same prize at a volume discount, but they must record each
separate discount price using a separate cash register or sales
identification key to provide an audit trail; and

(3) If receipting for the sale of disposable bingo cards,
licensees must:
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(a) Follow all requirements for disposable bingo card
receipting; and

(b) In addition to those requirements, record the follow-
ing for each session where sets of cards are sold:

(i) The session number and date; and

(i1) The beginning and ending control numbers of the top
page of the packets; and

(iii) Adjustments for any missing packets, compared to
the manufacturer's packing record; and

(iv) The number of packets distributed to sales points
and returned as unsold; and

(v) Total packets sold; and

(vi) The value of each packet; and

(vii) The extended value obtained by multiplying total
packets issued times the value of each packet; and

(viii) The cumulative number of packets issued from the
series to date; and

(c) Sequentially issue each disposable card or sheet or
packet of cards from the same set at each individual sales
point. If sets are divided into subgroups, then licensees must
issue packets or sheets of cards within each subgroup sequen-
tially from each subgroup. Licensees may sell these cards,
sheets, or packets not issued during a session only at the next
bingo session. Otherwise, licensees must retain these cards,
sheets, or packets of cards for at least one year; and

(d) Record all required information in the inventory con-
trol record; and

(e) Carry forward the totals from the transaction record
to the daily bingo summary and reconcile sales against the
cash register record; and

(4) If receipting for electronically generated bingo cards,
licensees must:

(a) Follow all requirements of electronically generated
bingo card receipting; and

(b) Carry forward the totals from the transaction record
to the daily bingo summary and reconcile sales against the
cash register record; and

(5) If receipting for bonus games, licensees must:

(a) Follow all requirements of ticket receipting; and

(b) Sequentially issue tickets from each sales point. Lic-
ensees must retain tickets from each sales point with control
numbers lower than the highest ticket issued at that sales
point as a part of the daily bingo records; and

(c) Carry forward the totals from the transaction record
to the daily bingo summary and reconcile sales against the
cash register record.

LINKED BINGO GAMES AND PRIZES

NEW SECTION

WAC 230-10-445 Linked bingo games and prizes. A
linked bingo prize provider must request and receive
approval from us before allowing a bingo operator to partici-
pate in a game that offers a linked bingo prize. A bingo oper-
ator must not offer more than one linked bingo game per ses-
sion or no more than three linked bingo games per day. The
linked bingo prize provider must notify us within seven days
when an operator stops participating in linked bingo prize
games.
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NEW SECTION

WAC 230-10-450 Controlling gambling equipment
by linked bingo prize licensees. Linked bingo prize licens-
ees must control all gambling equipment in their possession.

NEW SECTION

WAC 230-10-455 Operating linked bingo prize
games. (1) Bingo licensees operating linked bingo prize
games must ensure that all numbers selected for a linked
bingo prize are selected on the premises of a licensee taking
part in the linked bingo prize and in the presence of players
paying to participate in the game; and

(2) The caller must display the number to all players
immediately after drawing each ball; and

(3) When a player declares a winning bingo for the main
or bonus prize, a licensed gambling manager, a neutral
player, and the game caller must verify the winning card and
disclose the winning combination to all players; and

(4) The blower must remain in operation until manage-
ment removes all balls and records the order in which they
were removed; and

(5) Operators may have up to forty-eight hours to award
a main or bonus prize to the winner(s); and

(6) If a linked bingo prize provider distributes cards so
that duplicate cards are in play, then the linked bingo prize
provider is responsible for paying the increases to the prize
pool under WAC 230-10-125; and

(7) The linked bingo prize provider must establish proce-
dures for participating operators to follow that reduce the
possibility of error; and

(8) Before beginning a linked bingo prize game, each
operator must tell their players the serial numbers and sheet
numbers for all cards sold at their premises; and

(9) Linked bingo prize providers must not restrict licens-
ees from participating. However, a linked bingo prize pro-
vider may establish minimum card sales by an operator to
entitle that operator to receive equipment to conduct the
game without paying compensation; and

(10) Linked bingo prize providers may establish a conso-
lation prize amount paid at each participating location. Par-
ticipating licensees whose sales volume does not meet the
minimum set out in subsection (9) of this section may pay a
consolation prize that is less than this amount; and

(11) If hidden face bingo cards are used, linked bingo
prize providers may, as part of the game rules, allow players
to mark all odd or even numbers based on the calendar date;
and

(12) Class A, B, or C bingo licensees participating in
linked bingo prizes must maintain all records required for
Class D bingo licensees for all their bingo operations; and

(13) All card sales must stop before the drawing of the
first ball; and

(14) Licensees may not require a player to call bingo on
the last number called; and

(15) For all linked bingo prize games, a winner must be
determined at each premises which sells cards to participate
in the game; and
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(16) For funds contributed to accrued linked bingo
prizes, licensees must modify each bingo game daily record
to include, at least:

(a) The amount of the contribution; and

(b) The amount of any consolation prize the licensee
paid for a linked bingo prize game; and

(c) The name of the linked bingo prize provider to whom
the contribution is made.

SHARING BINGO FACILITIES WITH OTHER
CHARITABLE OR NONPROFIT ORGANIZATIONS

NEW SECTION

WAC 230-10-460 Shared bingo facilities. Multiple
bingo licensees must enter into a written agreement before
sharing a facility. Before operating in a shared facility, lic-
ensees must:

(1) Send us written notification of intent to share facili-
ties at least thirty days before operating bingo in a shared
facility. The notification must include, at least:

(a) The name of all organizations sharing the facility;
and

(b) Names and signatures of the highest ranking officer
for each organization involved; and

(c) Copies of any written agreements between organiza-
tions; and

(d) The method used to share expenses.

(2) Maintain management over their individual gambling
activities.

(3) Be solely responsible for their individual records,
inventory, management, equipment, and operation of the
gambling activities for which they hold a license.

(4) Complete a separate quarterly activity report accord-
ing to the gambling receipts and expenses it is responsible for
under the terms of the written agreement between the licens-
ees.

(5) Locate their head office or principal location in the
same county where they operate bingo, or as otherwise
defined in RCW 9.46.0205.

NEW SECTION

WAC 230-10-465 Sharing facilities and using the
cash register system of receipting bingo income. Multiple
bingo licensees sharing a facility may use a single cash regis-
ter if the licensees maintain a log of, at least, the following:

(1) Name of the organization using the register; and

(2) Date; and

(3) Beginning and ending transaction numbers; and

(4) Beginning and ending time; and

(5) Name and signature of the cashier at the end of use.

NEW SECTION

WAC 230-10-470 Sharing management and account-
ing for shared bingo facilities. Before operating under
shared management and facilities, bingo licensees must meet
the following requirements:

(1) No more than three bingo licensees may share a facil-

ity.
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(2) Licensees must send us a written notification of the
intent to share facilities at least thirty days before operating in
a shared facility. The notification must include, at least:

(a) The name of the lead organization and lead manager;
and

(b) Name of all organizations sharing the facility; and

(c) Names and signatures of the highest ranking officer
for each organization involved; and

(d) Copies of any written agreements between organiza-
tions; and

(e) The method for sharing the gross gambling receipts,
net income, expenses, and prizes among the licensees.

Management

(3) All managers of the bingo operation must be full and
regular members or employees of at least one of the partici-
pating organizations.

(4) Nonprofit gambling managers must not participate in
the operation of bingo games at more than one bingo facility.

Accounting

(5) The lead organization must maintain the records
clearly disclosing the amount of money the bingo operation
received and expended. Expense records must make known
the purposes for which the organization spent money.

(6) The lead organization must establish and maintain a
separate bank account to which it will deposit all proceeds
from the bingo operation and from which it will pay all of the
expenses in connection with the bingo operation, including at
least, all payments of prizes.

(7) Each licensee must keep records of gambling pro-
ceeds received from the bingo operation and the use of those
proceeds towards the stated purpose of the organization.

(8) Each licensee must complete a separate quarterly
activity report according to the percentage of gambling
receipts and expenses it is responsible for under the terms of
the written contract between the licensees.

SHARING BINGO FACILITIES WITH FOR-PROFIT
BUSINESSES

NEW SECTION

WAC 230-10-475 Operating bingo in a for-profit
business premises. (1) Bingo licensees may operate bingo in
a for-profit business if the:

(a) Bingo portion is separate and apart from the for-profit
business portion. A transparent or solid barrier not less than
seven feet high with no more than two openings must sepa-
rate the two portions. Each opening must be no more than six
feet in width; or

(b) For-profit business is closed when bingo games are
operated.

(2) When the sale, service, or consumption of liquor is
permitted in the for-profit business, the liquor licensee or per-
mittee is responsible for complying with liquor laws and reg-
ulations.

(3) Commercial stimulant pull-tab licensees must not
sell pull-tabs in the bingo portion of the premises. Pull-tab
players may take the pull-tabs into the bingo portion. Players
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must select and purchase the pull-tabs and operators pay
prizes in the for-profit business portion.

(4) The owner, manager, or any employee of the for-
profit business must not be an officer of the organization or
participate in the operation of the bingo games on those pre-
mises.

WSR 07-05-021
WITHDRAWAL OF PROPOSED RULES
BUILDING CODE COUNCIL
(By the Code Reviser's Office)
[Filed February 13,2007, 8:33 a.m.]

WAC 51-50-0503, 51-50-1205 and 51-50-480202, proposed
by the building code council in WSR 06-16-113 appearing in
issue 06-16 of the State Register, which was distributed on
August 16, 2006, is withdrawn by the code reviser's office
under RCW 34.05.335(3), since the proposal was not adopted
within the one hundred eighty day period allowed by the stat-
ute.
Kerry S. Radcliff, Editor
Washington State Register

WSR 07-05-022
WITHDRAWAL OF PROPOSED RULES
BUILDING CODE COUNCIL
(By the Code Reviser's Office)
[Filed February 13,2007, 8:34 a.m.]

WAC 51-51-0310 and 51-51-0703, proposed by the building
code council in WSR 06-16-112 appearing in issue 06-16 of
the State Register, which was distributed on August 16,
2006, is withdrawn by the code reviser's office under RCW
34.05.335(3), since the proposal was not adopted within the
one hundred eighty day period allowed by the statute.
Kerry S. Radcliff, Editor
Washington State Register

WSR 07-05-023
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed February 13,2007, 9:05 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 07-
02-078.

Title of Rule and Other Identifying Information: WAC
220-95-100 Sea urchin license reduction program and 220-
95-110 Sea cucumber license reduction program. The legis-
lature has set up a self-funded industry license buy-back pro-
gram, which will increase the maximum bid amount paid to
encourage further license sales to the department. This in
turn will reduce overcapitalization and will allow for license
retirements.

Proposed
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Hearing Location(s): Ellensburg Inn and Conference
Center, 1700 Canyon Road, Ellensburg, WA, on April 6-7,
2007, at 8:00 a.m.

Date of Intended Adoption: May 18, 2007.

Submit Written Comments to: Lori Preuss, Rules Coor-
dinator, 600 Capitol Way North, Olympia, WA 98501-1091,
e-mail preuslmp@dfw.wa.gov, fax (360) 902-2155, by April
4,2007.

Assistance for Persons with Disabilities: Contact Susan
Yeager by October 19, 2006 [April 3,2007], TTY (360) 902-
2207 or (360) 902-2267.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To increase the
maximum bid amount for sea urchin and sea cucumber
license-reduction buy-back efforts to reduce fleet size in both
fisheries and increase the economic return of the remaining
fishers.

Reasons Supporting Proposal: Current rules with a
lower maximum bid amount are not generating enough inter-
est to cause existing license holders to sell their licenses.
Thus, the goal of license-reduction levels has not yet been
met.

Statutory Authority for Adoption: RCW 77.70.150 and
77.70.190.

Statute Being Implemented:
77.70.190.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington Department of fish and
wildlife, governmental.

Name of Agency Personnel Responsible for Drafting:
Morris W. Barker, 1111 Washington Street, Olympia, (360)
902-2826; Implementation: Lew Atkins, 1111 Washington
Street, Olympia, (360) 902-2651; and Enforcement: Bruce
Bjork, 1111 Washington Street, Olympia, (360) 902-2373.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

RCW 77.70.150 and

1. Description of the Reporting, Record-keeping, and
Other Compliance Requirements of the Proposed Rule:
None required.

2. Kinds of Professional Services That a Small Business
is Likely to Need in Order to Comply with Such Require-
ments: None required.

3. Costs of Compliance for Businesses, Including Costs
of Equipment, Supplies, Labor, and Increased Administrative
Costs: No cost of compliance - participation is purely volun-
tary.
4. Will Compliance with the Rule Cause Businesses to
Lose Sales or Revenue? No, revenue and sales will be gained
by remaining participants.

5. Cost of Compliance for the 10% of Businesses That
are the Largest Businesses Required to Comply with the Pro-
posed Rules Using One or More of the Following as a Basis
for Comparing Costs:

A. Cost per employee;

B. Cost per hour of labor; or

C. Cost per one hundred dollars of sales.

There is no cost of compliance.
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6. Steps Taken by the Agency to Reduce the Costs of the
Rule on Small Businesses or Reasonable Justification for Not
Doing So: The industry advisory board was consulted on the
appropriate maximum bid amount.

7. A Description of How the Agency Will Involve Small
Businesses in the Development of the Rule: The agency will
present the rule proposals in a public forum under the aus-
pices of the fish and wildlife commission's public rule-mak-
ing process. See response to #6 above.

8. A List of Industries That Will Be Required to Comply
with the Rule: The sea urchin and sea cucumber dive fishery
may choose to participate in the voluntary license reduction
program.

A copy of the statement may be obtained by contacting
Morris W. Barker, 600 Capitol Way North, Olympia, WA
98501-1091, phone (360) 902-2826, fax (360) 902-2944, e-
mail barkemwb@dfw.wa.gov.

A cost-benefit analysis is not required under RCW
34.05.328. These proposals do not affect hydraulics.

February 13, 2007
Loreva M. Preuss
Rules Coordinator

AMENDATORY SECTION (Amending Order 02-184, filed
8/9/02, effective 9/9/02)

WAC 220-95-100 Sea urchin license reduction pro-
gram. In order to provide for economic stability in the com-
mercial sea urchin fishery, and in accordance with RCW
77.70.150, the department establishes the sea urchin license
reduction program (program).

(1) Eligibility: All persons who currently hold a sea
urchin commercial fishery license are eligible to offer their
license(s) for purchase under the program.

(2) Method of purchase: The department will rank offers
to sell sea urchin licenses from the lowest offer to the highest
offer. The department will purchase licenses each year from
the funds made available under RCW 77.70.150, with a max-
imum purchase price of $((8;660)) 11,000 per license.

(3) Offer process: The department will accept offers to
sell beginning August 1st of each year and will purchase
licenses based on the funds that are available on the following
September 30th.

(4) Selection process: The department will select
licenses to be purchased beginning with the lowest offer to
sell, and continuing until there are insufficient funds to pur-
chase a complete offer. If two or more licenses are offered at
the same price, selection will be by random draw.

(5) License reduction process: Upon selection, the
department will issue a warrant to the license holder in the
amount of the offer. On the date the warrant is mailed to the
mailing address of the license holder as shown in their depart-
ment licensing file, the department will void the license.
Upon receipt of the warrant, the license holder is to return the
license cards to the department.

(6) No prohibition on reentry: License holders who sell
a license under the program may reenter the sea urchin com-
mercial fishery.
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(7) Program termination: This program terminates when
the number of sea urchin commercial fishery licensees is
reduced to twenty-five.

AMENDATORY SECTION (Amending Order 05-170, filed
8/5/05, effective 9/5/05)

WAC 220-95-110 Sea cucumber license reduction
program. In order to provide for economic stability in the
commercial sea cucumber fishery, and in accordance with
RCW 77.70.190, the department establishes the sea cucum-
ber license reduction program (program).

(1) Eligibility: All persons who currently hold a sea
cucumber commercial fishery license are eligible to offer
their license(s) for purchase under the program.

(2) Method of purchase: The department will rank offers
to sell sea cucumber licenses from the lowest offer to the
highest offer. The department will purchase licenses each
year from the funds made available under RCW 77.70.190,
with a maximum purchase price of $((42;600)) 15.000 per
license.

(3) Offer process: The department will accept offers to
sell beginning August 1st of each year and will purchase
licenses based on the funds that are available on the following
September 30th.

(4) Selection process: The department will select
licenses to be purchased beginning with the lowest offer to
sell, and continuing until there are insufficient funds to pur-
chase a complete offer. If two or more licenses are offered at
the same price, selection will be by random draw.

(5) License reduction process: Upon selection, the
department will issue a warrant to the license holder in the
amount of the offer. On the date the warrant is mailed to the
mailing address of the license holder as shown in their depart-
ment licensing file, the department will void the license.
Upon receipt of the warrant, the license holder is to return the
license cards to the department.

(6) No prohibition on reentry: License holders who sell
a license under the program may reenter the sea cucumber
commercial fishery.

(7) Program termination: This program terminates when
the number of sea cucumber commercial fishery licensees is
reduced to twenty-five.

WSR 07-05-028
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed February 13,2007, 2:08 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 06-
24-106.

Title of Rule and Other Identifying Information: WAC
16-301-525 What are the exemptions to the crucifer seed
quarantine that apply within the regulated area? and 16-301-
530 What requirements apply to planting crucifer seed in the
regulated area?

Proposed
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Hearing Location(s): Washington State University
Mount Vernon NWREC, 16650 State Route 536, Mount Ver-
non, WA 98273, on April 18, 2007, at 3:30 p.m.

Date of Intended Adoption: May 17, 2007.

Submit Written Comments to: Teresa Norman, P.O.
Box 42560, Olympia, WA 98504-2560, e-mail tnorman@
agr.wa.gov, fax (360) 902-2085, by 5 p.m. on April 18, 2007.

Assistance for Persons with Disabilities: Contact the
agency receptionist by calling TTY (360) 902-1996 or (360)
902-1976.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
this rule is to address three areas of the crucifer quarantine
that are of concern to segments of the seed industry. These
rule modifications include providing an exemption for seed
that was in a company's inventory when the quarantine took
effect. In addition there will be an increase in the minimum
package quantity that is exempt from the quarantine. In lieu
of tagging small containers, there will be an allowance for
alternative wording to be placed on an invoice or other docu-
ments that communicate quarantine compliance.

Reasons Supporting Proposal: This proposal is neces-
sary to facilitate the sale of certain crucifer vegetable seeds
into a select market. It will allow for the sale of small quan-
tities of seed into the regulated area which will not pose a sig-
nificant threat of disease introduction. By increasing the
minimum package size that is exempt from the quarantine it
will eliminate expensive testing for lots that only have a small
amount in inventory. It is impractical to place a quarantine
compliance label on small packages. Therefore, the allow-
ance to communicate quarantine compliance on an alterna-
tive document that accompanies the seed will reduce the reg-
ulatory burden on the seed industry. Seed that was in a com-
pany's inventory may not have been tested for regulated
diseases. In many cases there is insufficient seed remaining
in these seed lots on which to conduct pathology testing. This
exemption will allow for the utilization of these seed lots.

In total, the addressing of these three areas reduces the
regulatory burden of compliance with the crucifer quarantine.
This proposal also reduces the overall expense of testing and
labor associated with quarantine compliance, making the
overall rule user friendly while still protecting the Washing-
ton seed industry.

Statutory Authority for Adoption: Chapters 15.49, 17.24
and 34.05 RCW.

Statute Being Implemented: Chapter 15.49 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Chris Osborne, Osborne Seed
Company; and members of the crucifer quarantine work-
group, a consortium of seed industry representatives, private.

Name of Agency Personnel Responsible for Drafting
and Implementation: Victor Shaul, Operations Manager,
Yakima, (509) 225-2630; and Enforcement: Fawad Shah,
Program Manager, Yakima, (509) 225-2636.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule has no
increased cost to seed producers or seed conditioners. One of
the main purposes of this rule-making order is to make quar-
antine compliance less expensive, and to reduce the amount

Proposed
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of resources necessary for the seed industry to comply with
the quarantine. These rule amendments reduce the record-
keeping and reporting time necessary to track the required
information for each seed lot. Since there is a reduction in
cost to the seed industry no small business economic impact
statement was prepared.

A cost-benefit analysis is not required under RCW
34.05.328. The Washington state department of agriculture
is not a listed agency in RCW 34.05.328 (5)(a)(1).

February 13, 2007
Dennis Hannapel
Assistant Director

AMENDATORY SECTION (Amending WSR 06-01-111,
filed 12/21/05)

WAC 16-301-525 What are the exemptions to the
crucifer seed quarantine that apply within the regulated
area? This crucifer quarantine does not apply to:

(1) Experiments or trial grounds of the United States
Department of Agriculture;

(2) Experiments or trial grounds of a university such as
but not limited to the University of Idaho or Washington
State University research stations; or

(3) Trial grounds of any person, firm or corporation that
are approved by the director and established in accordance
with WAC 16-301-550.

(4) Shipments, movements, or transportation of:

(a) Prepackaged crucifer seed in packages of ((+2
eunee}) 1 pound or less if the seeds are free of diseases; or

(b) Vegetable seedlings offered for sale for home garden
use in the regulated area if the seedlings are free of diseases.

(5) Research, variety development, variety maintenance
or other crucifer production where the entire crop cycle is
confined within a building or greenhouse.

(6) Seed lots with a maximum weight of fifty pounds that
were in inventory prior to January 1, 2007.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 06-01-111,
filed 12/21/05)

WAC 16-301-530 What requirements apply to plant-
ing crucifer seed in the regulated area? (1)(a) It is a viola-
tion of this chapter to plant or establish crucifer seed that is
infected with any regulated disease in the regulated area.

(b) Any seed of a Brassica or Sinapis species planted or
established in the regulated area whose primary use is for any
nonvegetable use must be tested for the presence of dormant
seed as required by WAC 16-301-510.

(2) Any person who plans to ship, move, or transport any
crucifer seed intended for planting purposes into or within the
regulated area must file a Notice of Intent/Quarantine Com-
pliance form with the seed program before planting or offer-
ing the seed for sale.

(3) The Notice of Intent/Quarantine Compliance form
filed with the seed program must be accompanied by a copy
of the:
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(a) Laboratory analysis or some other proof (such as a
phytosanitary certificate based upon laboratory testing issued
from the state or country of production) demonstrating that
the lot is free of regulated diseases; and

(b) Seed analysis certificate(s) showing that the lot is
free from dormant seed, if required under WAC 16-301-510.

(4) It is a violation of this chapter for any crucifer seed
intended for seed production, oil production, commercial
vegetable production or cover crop use to be offered for sale
within or into the regulated area unless ((each-seed-container

bears-alabelissued-by theseed-program-indicating-that-the

Lici i e ; this ol )
accompanied by documentation verifying quarantine compli-
ance.

(a) For small packages such as heat sealed envelopes and
tins, quarantine compliance may be placed on a sales invoice
or other documentation that is provided to the purchaser of
seed. Language must be approved by the Seed Program.

(b) Larger containers must bear a label issued by the
Seed Program indicating that the seed is in compliance with
this chapter.

WSR 07-05-034
PROPOSED RULES
GAMBLING COMMISSION
[Filed February 14,2007, 2:39 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 06-
07-111.

Title of Rule and Other Identifying Information: New
sections WAC 230-15-065 Enforcement of card game rules
of play, 230-15-126 Cutting cards in center dealer-dealt
games, 230-15-150 Selling and redeeming chips, 230-15-275
Surveillance requirements for Class F card games, 230-15-
285 Camera and monitor requirements for closed circuit tele-
vision systems, 230-15-320 Surveillance room requirements
for house-banked card game licensees, 230-15-400 Account-
ing for player-supported jackpot funds, and 230-15-430
Internal control requirements.

Hearing Location(s): Red Lion Hotel, 2525 North 20th
Avenue, Pasco, WA 99301, (509) 547-0701, on April 13,
2007, at 9:30 a.m.

Date of Intended Adoption: April 13, 2007.

Submit Written Comments to: Susan Arland, P.O. Box
42400, Olympia, WA 98504-2400, e-mail Susana@
wsgc.wa.gov, fax (360) 486-3625, by April 1, 2007.

Assistance for Persons with Disabilities: Contact Shir-
ley Corbett, Executive Assistant by April 1,2007, TTY (360)
486-3637 or (360) 486-3447.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The gambling
commission is rewriting its rules manual using plain English
techniques. We anticipate the project will be completed by
January 1, 2008. The rules manual is being broken into sec-
tions and rewritten a section at a time. At their October 2006,
commission meeting, the commission voted to file a new
chapter 230-15 WAC to codify rules relating to card rooms
that had been rewritten in plain English, which was filed
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under WSR 06-24-057. At the February 2007, commission
meeting, changes were made to eight of the rules in chapter
230-15 WAC. As such, these eight rules are being held over
for further discussion and this new filing provides notice that
changes were made to these rules.

The card game rules were changed as they underwent
review during the rules simplification project. We had sev-
eral goals during rules simplification: To clarify the lan-
guage in each rule, to reduce the number of words in each
rule, to add any rule interpretations that addressed ambigu-
ities in the rules, and to align the rules with current enforce-
ment and compliance. During the public discussion of the
filed rules, some amendments were necessary to correct mis-
understandings, mistakes, and unclear language we had writ-
ten into the rules. Because these changes were considered
substantive, we chose to pull this group of rules and send it on
a new filing track to give the public proper notice of the
changes we had made to what was originally filed.

WAC 230-15-065 Enforcement of card game rules of
play, the rule was amended to make house rules have priority
over rules from one of the card game rule books we approve.

WAC 230-15-126 Cutting cards in center dealer-dealt
games, this rule was added to complete instructions about
cutting cards for all types of card games.

WAC 230-15-150 Selling and redeeming chips, this
rule was amended to allow licensees more time to ensure that
checks are deposited.

WAC 230-15-275 Surveillance requirements for
Class F card games, this rule added camera coverage which
included the table number. This had not been required of
Class F licensees before.

WAC 230-15-285 Camera and monitor requirements
for closed circuit television systems, this rule was amended
to add additional requirements for nonhouse-banked card
games which had accidentally been removed.

WAC 230-15-320 Surveillance room requirements
for house-banked card game licensees, this rule was
amended to allow authorized personnel to escort any other
person into the surveillance room for educational, investiga-
tive, or maintenance purposes.

WAC 230-15-400 Accounting for player-supported
jackpot funds, this rule was amended to allow licensees
more time to ensure that checks are deposited.

WAC 230-15-430 Internal control requirements, this
rule was amended to change the department responsible for
the destruction of damaged chips.

Statutory Authority for Adoption: RCW 9.46.070.

Statute Being Implemented: Not applicable.

Name of Proponent: Washington state gambling com-
mission, governmental.

Name of Agency Personnel Responsible for Drafting:
Susan Arland, Rules Coordinator, Lacey, (360) 486-3466;
Implementation: Rick Day, Director, Lacey, (360) 486-
3446; and Enforcement: Mark Harris, Assistant Director,
Lacey, (360) 486-3579.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement has not been prepared pursuant to
RCW 19.85.025, and/or the proposed rule change clarifies
language of rules without changing the effect.

Proposed



WSR 07-05-034

A cost-benefit analysis is not required under RCW
34.05.328. The Washington state gambling commission is
not an agency that is statutorily required to prepare a cost-
benefit analysis under RCW 34.05.328.

February 14, 2007
Susan Arland

Rules Coordinator

NEW SECTION

WAC 230-15-065 Enforcement of card game rules of
play. Card game licensees must conduct card games accord-
ing to the approved rules of play. We enforce rules of play in
the following order:

(1) First priority: Rules explained in Title 230 WAC;
and

(2) Second priority: Rules explained by a licensed
manufacturer of a patented game that we have approved; and

(3) Third priority: House rules card game licensees
have developed and we have approved; and

(4) Fourth priority: Rules explained in the most cur-
rent version of The New Complete Hoyle, Revised or Hoyle's
Modern Encyclopedia of Card Games, or a similar authorita-
tive book on card games which we have approved.

NEW SECTION

WAC 230-15-126 Cutting cards in center dealer-
dealt games. In center dealer-dealt games:

(1) After the shuffle, the dealer must offer the cards to a
player for a cut. After this initial offer of a cut, the dealer may
require any player who asks for a cut to pay a maximum of
one dollar; and

(2) Dealers must:

(a) Not cut the cards more than twice during each hand or
game; and

(b) Place all the fees for cutting the cards into the pot for
that hand or game.

NEW SECTION

WAC 230-15-150 Selling and redeeming chips. (1)
Card game licensees must:

(a) Sell chips and redeem chips at the same value; and

(b) Sell chips for cash at gambling tables; and

(¢) Keep all funds from selling chips separate and apart
from all other money received; and

(d) Not extend credit to a person purchasing chips,
including to card room employees playing cards; and

(2) Licensees may accept checks, if the checks meet the
requirements of WAC 230-06-005. They must:

(a) Deposit any check retained after the close of business
no later than the second banking day after the close of busi-
ness. Checks deposited to an armored car service no later
than the second banking day after the close of business meet
this requirement; and

(b) Count each transaction for the purchase of chips as a
separate transaction. (Example: They must not allow a
player's check to be altered after it is exchanged for chips.)

Proposed
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NEW SECTION

WAC 230-15-275 Surveillance requirements for
Class F card games. (1) Class F licensees must use a closed
circuit television system (CCTV) to record critical activities
when:

(a) Operating player-supported jackpots; or

(b) Assessing fees on amounts wagered (rake method).

(2) Class F licensees must have a CCTV that views:

(a) All gambling at each table including, at least, the:

(i) Cards; and

(i1) Wagers; and

(iii) Chip tray; and

(iv) Drop box openings; and

(v) Table number; and

(vi) Players; and

(vii) Dealers; and

(b) When the count is being conducted, at least, the:

(1) Count table; and

(i1) Floor; and

(iii) Drop boxes; and

(iv) Drop box storage shelves/cabinets.

NEW SECTION

WAC 230-15-285 Camera and monitor requirements
for closed circuit television systems. (1) Class F and house-
banked licensees' closed circuit television system must con-
sist of light sensitive cameras capable of permitting the
viewer to determine card and chip values. Each video camera
must be capable of having the images displayed on a video
monitor and recorded.

(2) Class F and house-banked licensees must install, at
least:

(a) Cameras in a manner that will prevent them from
being obstructed, tampered with, or disabled; and

(b) Pan, tilt, zoom (PTZ) cameras behind a smoked
dome, one-way mirror, or similar materials that conceal the
camera from view; and

(c) One or more fixed camera focused over each gam-
bling table, covering the entire table layout.

(d) In nonhouse-banked games, an additional fixed cam-
era must focus over the dealer area, covering the chip rack, all
drop box openings, and the community card area; and

(e) A sufficient number of fixed cameras and/or PTZ
cameras to monitor players and dealers at each gambling
table. The PTZ cameras must be:

(1) Permanently programmed; and

(ii) Capable of viewing each patron and dealer at each
gambling position at least once every five minutes; and

(f) A sufficient number of fixed cameras and/or PTZ
cameras in the count area or count room; and

(g) Fixed cameras and/or PTZ cameras in any other loca-
tion deemed necessary.

(4) In addition, house-banked card game licensees must:

(a) Install a sufficient number of video monitors in their
CCTV system to simultaneously view multiple gambling
tables, the cashier's cage, and count room activities;

(b) Install a sufficient number of fixed cameras and/or
PTZ cameras in the cage(s); and
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(c) Install a sufficient number of PTZ cameras having the
ability to determine the card and chip values for winning
hands.

NEW SECTION

WAC 230-15-320 Surveillance room requirements
for house-banked card game licensees. House-banked card
game licensees must maintain one or more surveillance
rooms. They must:

(1) Control access to the surveillance room so that only
surveillance department employees use the room. Owners or
their approved supervisory or management personnel may
also enter the surveillance room to monitor activities. Lic-
ensees may allow authorized personnel to escort any other
person into the surveillance room for educational, investiga-
tive, or maintenance purposes; and

(2) Ensure that surveillance room entrances are not eas-
ily observed from the gambling floor; and

(3) Ensure that a surveillance employee is present in the
room and monitoring activities using the equipment any time
the card room is conducting gambling and during the count
process. However, licensees may operate the surveillance
room without staff for routine breaks that are less than thirty
minutes per shift; and

(4) Ensure that any time a winning wager, a jackpot, or
bonus pay out greater than one thousand dollars is won, they
use pan-tilt-zoom (PTZ) cameras to verify:

(a) Winning hands; and

(b) Amounts of the wager; and

(c) Amounts of the pay out; and

(d) Players who won the prize.

NEW SECTION

WAC 230-15-400 Accounting for player-supported
jackpot funds. Class F or house-banked licensees must:

(1) Maintain a separate bank account in a bank, mutual
savings bank, or credit union in Washington state for holding
player-supported jackpot (PSJ) funds; and

(2) Deposit only funds from PSJs into the account; and

(3) Not make payouts from the PSJ funds until licensees
have first deposited the funds in the PSJ account. However,
licensees may pay out prizes won during the gambling day
and deduct administrative expenses before licensees deposit
the funds; and

(4) Deposit the PSJ funds into the PSJ account or with an
armored car service no later than the second banking day
after the close of business; and

(5) Identify all deposits of PSJ funds by the type of PSJ
fund and date of collection. Licensees must keep the vali-
dated deposit receipts as a part of their required daily records;
and

(6) Transfer the amount from the PSJ account to the cage
or general account before the end of the month if PSJ prizes
are paid from the cage or general account. The licensee must
keep the transfer information as part of the written records;
and

(7) Reconcile the account balance in their bank statement
to the PSJ prize balance on their PSJ fund accrual record each
month. "Reconcile" means the licensee must compare the
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two balances, resolve any differences, and document the
comparison and the differences in writing. Licensees must
keep the reconciliation as part of their records.

NEW SECTION
WAC 230-15-430 Internal control requirements.
General accountability requirements.

(1) House-banked card game licensees must have a sys-
tem of internal controls including, at least:

(a) Accounting controls - Include the licensee's plan,
procedures, and records concerned with the safeguarding of
assets and the reliability of financial records. Licensees must
design these controls to provide reasonable assurance that:

(1) Transactions are executed with management's general
and specific authorization; and

(i1) Transactions are recorded so that financial state-
ments are prepared in conformity with generally accepted
accounting principles (GAAP), and so that accountability for
assets is maintained; and

(iii) Access to assets is permitted only with manage-
ment's authorization; and

(iv) Records are compared with existing assets at least
annually and appropriate action is taken within five working
days to correct any differences; and

(b) Administrative controls - Include, at least, the lic-
ensee's plan, procedures, and records outlining decision-mak-
ing processes that lead to authorization of transactions.
These must provide for:

(1) Competent personnel with an understanding of inter-
nal control procedures; and

(i) Segregation of incompatible functions so that no
employee is in a position to commit and conceal errors or
wrongdoings in the normal course of his or her duties.

Designating a general manager.

(2) The owner, partners, or board of directors for the lic-
ensee must designate an individual with overall responsibility
for the business, called the "general manager." The general
manager may also perform the duties of a gambling opera-
tions department manager; and

Establish separate departments or functions.

(3) Licensees must establish separate departments or
functions which must be independent from each other. Ata
minimum, these must include:

(a) Surveillance;

(b) Security;

(c) Gambling; and

(d) Accounting.

Surveillance department requirements.

(4) The surveillance department manager must ensure
that surveillance employees follow all requirements of the
surveillance WACs, including, at least:

(a) Closely and clandestinely observing the operation of
the card games, the cashier's cage, and count room; and

(b) Recording video and audio of the activities in the
count room; and
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(c) Monitoring for cheating, theft, embezzlement, and
other illegal activities on the licensed premises; and

(d) Recording video of unusual or suspected illegal
activities; and

(e) Notifying appropriate supervisors and us, within
three working days, when they detect cheating, theft, embez-
zlement, or other illegal activities related to gambling; and

(f) Giving our agents or law enforcement personnel
immediate access to the surveillance room; and

(g) Ensuring that each dealer is evaluated to determine if
he or she follows all required dealer procedures set out in the
house-banked card game licensee's approved internal con-
trols; and

(h) Documenting procedures about how winning wagers,
jackpots, or bonus pay outs will be verified; and

(1) Ensuring that all surveillance employees have demon-
strated a knowledge of:

(i) Operating surveillance systems; and

(ii) Rules of play and procedures for the games being
played; and

(iii) Overall procedures relating to the duties of all
employees of the house-banked card room, including dealers,
shift managers, floor supervisors, cage cashiers and count
team members.

Security department requirements.

(5) The security department manager must ensure that
security employees control:

(a) Transfer of cash and chips to and from the gambling
tables, cage, and count room; and

(b) Dealing shoes and new and used cards, when not in
use or when held in evidence; and

(¢) Disposing of or destroying used cards and dealing
shoes, and observing accounting department employees
when they destroy damaged chips when removed from ser-
vice.

Gambling operations department requirements.

(6) The gambling operations department manager, or
general manager, is responsible for house-banked card games
and must ensure that:

(a) Dealers operate card games at assigned gambling
tables; and

(b) Cards and dealing shoes are properly accounted for
when in use on the gambling floor; and

(c) There is adequate supervision on the business pre-
mises.

Accounting department requirements.

(7) The accounting department must be supervised by a
person who reports directly to the general manager. The
accounting department must, at least:

(a) Implement and monitor accounting controls; and

(b) Control processes in the count room and cashier's
cage; and

(¢) Supervise the count room personnel and cashier's
cage personnel; and

(d) Control the inventory of unused forms; and

(e) Reconcile the used and unused forms; and

Proposed

Washington State Register, Issue 07-05

(f) Prepare, control, and store records and data we
require; and

(g) Oversee, with the help of the security department, the
destruction of damaged chips removed from service.

WSR 07-05-036
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed February 14, 2007, 4:36 p.m.]

Supplemental Notice to WSR 07-03-181.

Title of Rule and Other Identifying Information: WAC
232-28-353 Deer special permits and 232-28-354 Elk special
permits.

Hearing Location(s): Ellensburg Inn and Conference
Center, 1700 Canyon Road, Ellensburg, WA 98926, phone 1-
800-321-8791, on April 6-7, 2007, at 8:00 a.m.

Date of Intended Adoption: April 6-7, 2007.

Submit Written Comments to: Wildlife Program Com-
mission Meeting Public Comments, 600 Capitol Way North,
Olympia, WA 98501-1091, e-mail Wildthing@dfw.wa.gov,
fax (360) 902-2162, by March 14, 2007.

Assistance for Persons with Disabilities: Contact Susan
Yeager by April 3, 2006 [2007], TTY (800) 833-6388 or
(360) 902-2267.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This is to provide
notice that the public hearing and the adoption of the WACs
pertaining to deer and elk special permits will be April 6-7,
2007. This date change is to allow for public comment on the
results of winter survey data collection and data analysis that
will be presented at the April 6-7 commission meeting.

February 14, 2006 [2007]
Loreva M. Preuss
Rules Coordinator

WSR 07-05-038
PROPOSED RULES
COMMISSION ON
JUDICIAL CONDUCT
[Filed February 14,2007, 4:11 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 06-
22-106.

Title of Rule and Other Identifying Information: Com-
mission on judicial conduct Rules of Procedure—Rule 11
(e)(5)—General applicability. Clarifies that the confidential-
ity rules also apply to former commission members, disci-
plinary counsel, investigative counsel and staff with regard to
information they had access to while serving the commission.

Hearing Location(s): Holiday Inn Express Hotel &
Suites, Evergreen Room, 19621 International Boulevard,
SeaTac, WA 98188, April 6,2007, at 11:00 a.m.

Date of Intended Adoption: April 6, 2007.
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Submit Written Comments to: J. Reiko Callner, P.O.
Box 1817, Olympia, WA 98507, e-mail rcallner@cjc.state.
wa.us, fax (360) 586-2918, by April 2, 2007.

Assistance for Persons with Disabilities: Contact Kathy
Sullivan by April 2, 2007, TTY (360) 753-4585.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To clarify in
existing Rule 11 that confidentiality also applies to former
commission members, disciplinary counsel, investigative
counsel and staff.

Reasons Supporting Proposal:
existing Rule 11.

Statutory Authority for Adoption: WA Const. Art IV.
Sec. 31.

Statute Being Implemented: Chapter 2.64 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: Clarifies Rule 11; no fiscal impact.

Name of Proponent: Commission on judicial conduct,
governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: J. Reiko Callner, 210 11th
Avenue S.W., #400, Olympia, WA 98501, (360) 753-4585.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. No small business
impact statement is required for this proposal by chapter
19.85 RCW. The rules are procedural in nature.

A cost-benefit analysis is not required under RCW
34.05.328. Does not apply. No fiscal impact.

February 13, 2007
J. Reiko Callner
Executive Director

The change clarifies

AMENDATORY SECTION (Amending 99-04, filed

12/1/00)
RULE 11. CONFIDENTIALITY

(a) Investigative and initial proceedings.

(1) Before the commission files a statement of charges
alleging misconduct by or incapacity of a judge, all proceed-
ings, including commission deliberations, investigative files,
records, papers and matters submitted to the commission,
shall be held confidential by the commission, disciplinary
counsel, investigative officers, and staff except as follows:

(A) With the approval of the commission, the investiga-
tive officer may notify respondent that a complaint has been
received and may disclose the name of the person making the
complaint to respondent pursuant to Rule 17(e).

(B) The commission may inform a complainant or poten-
tial witness of the date when respondent is first notified that a
complaint alleging misconduct or incapacity has been filed
with the commission. The name of the respondent, in the dis-
cretion of the commission, may not be used in written com-
munications to the complainant.

(C) The commission may disclose information upon a
waiver in writing by respondent when:

(D) Public statements that charges are pending before the
commission are substantially unfair to respondent; or

WSR 07-05-038

(i1) Respondent is publicly accused or alleged to have
engaged in misconduct or with having a disability, and the
commission, after a preliminary investigation, has deter-
mined that no basis exists to warrant further proceedings or a
recommendation of discipline or retirement.

(D) The commission has determined that there is a need
to notify another person or agency in order to protect the pub-
lic or the administration of justice.

(2) The fact that a complaint has been made, or that a
statement has been given to the commission, shall be confi-
dential during the investigation and initial proceeding except
as provided under Rule 11.

(3) No person providing information to the commission
shall disclose information they have obtained from the com-
mission concerning the investigation, including the fact that
an investigation is being conducted, until the commission
files a statement of charges, dismisses the complaint, or oth-
erwise concludes the investigation or initial proceeding.

(b) Hearings on statement of charges.

(1) After the filing of a statement of charges, all subse-
quent proceedings shall be public, except as may be provided
by protective order.

(2) The statement of charges alleging misconduct or
incapacity shall be available for public inspection. Investiga-
tive files and records shall not be disclosed unless they
formed the basis for probable cause. Those records of the ini-
tial proceeding that were the basis of a finding of probable
cause shall become public as of the date of the fact-finding
hearing.

(3) Disciplinary counsel's work product shall be confi-
dential.

(c) Commission deliberations. All deliberations of the
commission in reaching a decision on the statement of
charges shall be confidential.

(d) General Exceptions.

(1) A complainant may inform any third party, or the
public generally, of the factual basis of his or her complaint.

(2) Any person, other than a complainant, who gives a
statement to the commission, may inform any third party, or
the public generally, of the factual basis of such statement.

(e) General Applicability.

(1) No person shall disclose information obtained from
commission proceedings or papers filed with the commis-
sion, except that information obtained from documents dis-
closed to the public by the commission pursuant to Rule 11
and all information disclosed at public hearings conducted by
the commission are not deemed confidential under Rule 11.

(2) Any person violating Rule 11 may be subject to a
proceeding for contempt in superior court.

(3) A judge shall not intimidate, coerce, or otherwise
attempt to induce any person to disclose, conceal or alter
records, papers, or information in violation of Rule 11. Vio-
lation of Rule 11 (e)(3) may be charged as a separate viola-
tion of the Code of Judicial Conduct.

(4) If the commission or its staff initiates a complaint
under Rule 17 (b)(1), then Rule 11 (a)(1) as it applies to the
commission, rather than those applicable to complainants,
shall govern the commission and its staff.

(5) These confidentiality rules also apply to former com-
mission members, disciplinary counsel, investigative counsel
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and staff with regard to information they had access to while
serving the commission.

Reviser's note: The typographical error in the above material
occurred in the copy filed by the Commission on Judicial Conduct and
appears in the Register pursuant to the requirements of RCW 34.08.040.

WSR 07-05-052
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Health and Recovery Services Administration)
[Filed February 16, 2007, 2:18 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 06-
20-017.

Title of Rule and Other Identifying Information: Chap-
ter 388-502A WAC, Provider audit and appeals.

Hearing Location(s): Blake Office Park East, Rose
Room, 4500 10th Avenue S.E., Lacey, WA (one block north
of the intersection of Pacific Avenue S.E. and Alhadeff Lane,
behind Goodyear Tire. A map or directions are available at
http://www1.dshs.wa.gov/msa/rpau/docket.html or by call-
ing (360) 664-6097), on March 27, 2007, at 10:00 a.m.

Date of Intended Adoption: Not earlier than March 28,
2007.

Submit Written Comments to: DSHS Rules Coordina-
tor, P.O. Box 45850, Olympia, WA 98504, delivery 4500
10th Avenue S.E., Lacey, WA, e-mail schilse@dshs.wa.gov,
fax (360) 664-6185, by 5:00 p.m. on March 27, 2007.

Assistance for Persons with Disabilities:  Contact
Stephanie Schiller, DSHS Rules Consultant, by March 23,
2007, TTY (360) 664-6178 or (360) 664-6097.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules:

*  Repeal WAC 388-502-0240 and move under new
chapter 388-502A WAC;

* Reorganize the original section into multiple sec-
tions under the new chapter;

< Eliminate old, outdated, sections of the WAC related
to audit appeal hearings that are no longer applica-
ble;

¢ Add and delete definitions;

*  Reduce notification for on-site audits from twenty
working days to ten working days - with the excep-
tion of hospitals;

*  Clarify that hospitals receive thirty days for on-site
audit notification;

*  Allow the department to bypass the dispute process
when certain conditions are met;

*  Clarify what appropriate documentation is to sup-
port services;

o Clarify that the department reviews objective
records;

*  Clarify that billing adjustments to paid claims do not
impact the original audit universe;

*  Clarify that interest on overpayments are extrapo-
lated;
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*  Clarify the department's authority to initiate a reau-
dit;
*  Delete the revised draft report;

*  Clarify that the department may issue a subpoena
for records;

* Removes language about the department's process
that does not need to be codified but which the
department continues to adhere to such as "the
department destroys records at the end of the audit"
and "the department does not remove original
records from the provider's office;"

*  Clarify that the department does not reimburse pro-
viders administrative fees associated with an audit;

* Expand audit focus to include "medically neces-
sary" and "provided at the appropriate level of care;"

*  Reduce the time period for the provider to dispute
draft audit findings from forty-five days to thirty;

*  Clarify that the department will acknowledge dis-
pute requests in writing;

*  Require the provider attend the dispute conference;

*  Require the provider to schedule the dispute confer-
ence within sixty days from when the provider
receives the department's written acceptance of the
dispute; and

* Eliminate the option to ask for an extension for
requesting a dispute conference.

Reasons Supporting Proposal: Revisions of these rules
are necessary to update and clarify the current audit review
and appeal process including, but not limited to, deleting
redundant sections and outdated sections. The department is
also moving this section into new chapter 388-502A WAC.

Statutory Authority for Adoption: RCW 74.08.090 and
74.09.200.

Statute Being Implemented: RCW 74.09.200.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of social and health
services, governmental.

Name of Agency Personnel Responsible for Drafting:
Wendy L. Boedigheimer, P.O. Box 45504, Olympia, WA
98504-5504, (360) 725-1306; Implementation and Enforce-
ment: Evonne Peryea, (360) 725-1859 or Scott Kibler, (360)
725-1861, P.O. Box 45503, Olympia, WA 98504-5503.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
determined that the proposed rule will not create more than
minor costs for affected small businesses.

A cost-benefit analysis is required under RCW
34.05.328. A preliminary cost-benefit analysis may be
obtained by contacting Evonne Peryea/Scott Kibler, P.O.
Box 45503, Olympia, WA 98504-5503, phone (360) 725-
1859/(360) 725-1861, e-mail peryeel@dshs.wa.gov.

February 13, 2007
Jim Schnellman, Chief
Office of Administrative Resources
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Chapter 388-502A WAC

Provider Audits and Appeals

NEW SECTION

WAC 388-502A-0100 Purpose. (1) This chapter:

(a) Defines the department's audit and appeal process for
providers; and

(b) Includes, but is not limited to, actions the department
may take to ensure provider payments for covered services,
supplies, or equipment:

(i) Are made in accordance with federal and state statutes
and regulations; and

(i1) Comply with provider billing instructions, published
memoranda, and fee schedules. For provider reimbursement
rate appeals, see WAC 388-502-0220 and for hospital reports
and audits, see WAC 388-550-5700.

(2) This chapter applies to all providers except:

(a) Nursing homes as described in chapter 388-96, 388-
97, and 388-98 WAC; and

(b) Managed care organizations as described in chapter
388-538 WAC.

NEW SECTION

WAC 388-502A-0200 Definitions. Unless otherwise
specified, the following definitions and those found in WAC
388-500-0005, apply to this chapter:

"Audit period" - The time period the department selects
to review a provider's records. This time period is indicated in
the audit report.

"Chargemaster" - A list of all goods and services and
the prices the provider charges for each of those goods and
services.

"Extrapolation" - The methodology of estimating an
unknown value by projecting, with a calculated precision
(i.e., margin of error), the results of an audited sample to the
universe from which the sample was drawn.

"Medical assistance' - For purposes of this chapter, the
common phrase used to describe all medical programs avail-
able through the department.

"Overpayment" - Any payment or benefit to a client or
to a vendor in excess of what is entitled by law, rule or con-
tract, including amounts in dispute, as defined in RCW
43.20B.010.

"Record" - Documentation maintained by a health ser-
vices provider to show the details of the providing of services
or products to a medical assistance client. See also WAC
388-502-0020, general provider requirements.

"Sample" - A selection of claims reviewed under a
defined audit process.

"Universe" - A defined population of claims submitted
by a provider for payment during a specific time period.

"Usual and customary charge" - The rate providers
must bill the department for a certain service or equipment.
This rate may not exceed:

(1) The established charge billed to the general public for
the same services; or

(2) If the general public is not served, the established rate
normally offered to other payers for the same services.
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NEW SECTION

WAC 388-502A-0300 Authority to audit. (1) Chapter
74.09 RCW authorizes the department to conduct audits,
including reaudits, and to enforce its regulations and policies
for all providers.

(2) The department conducts audits on a routine basis
and as necessary. Audits can be conducted prior to, or fol-
lowing, payment of services, supplies, or equipment.

(3) The department may also conduct an audit as a result
of:

(a) Complaints/allegations;

(b) Actions taken by the Centers for Medicare and Med-
icaid Services or the department regarding Medicare or med-
ical assistance; or

(c) Actions taken by the department of health.

NEW SECTION

WAC 388-502A-0400 Audit objectives. A department
audit has the following objectives:

(1) To determine if services billed and paid under the
state's medical assistance and medical care service programs
were:

(a) Provided to an eligible client;

(b) Medically necessary;

(c) Provided at the appropriate level of care;

(d) Appropriately documented; and

(e) In accordance with WAC 388-502A-0100(1).

(2) To provide a systematic and uniform method of
determining compliance with state and federal program rules
and regulations;

(3) To provide a mechanism for data gathering which
can be used to modify the state's medical assistance and med-
ical care service programs policies and procedures;

(4) To determine if the services provided meet the com-
munity standard of care; and

(5) To determine if the provider is maintaining clinical
and fiscal records which substantiate claims submitted for
payment during the audit period.

NEW SECTION

WAC 388-502A-0500 Audit methods and locations.
The department selects the appropriate method of conducting
the audit including, but not limited to, the following:

(1) On-site audits, conducted on the provider's premises;

(2) Desk audits, conducted at the department's offices; or

(3) A combination of an on-site and a desk audit.

NEW SECTION

WAC 388-502A-0600 Notification of on-site audits.
(1) The department sends written notice of a scheduled on-
site audit as follows:

(a) Thirty calendar days in advance for hospitals accord-
ing to RCW 70.41.045; and

(b) Ten business days in advance for all other providers.

(2) Exceptions to the written notice in subsection (1) of
this section include, but are not limited to:
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(a) Providers who are suspected of fraudulent or abusive
practices;

(b) When the department has reason to believe that a pro-
vider's action endangers the health and safety of one or more
clients; or

(c) A third-party liability compliance audit.

NEW SECTION

WAC 388-502A-0700 Audit overview. (1) The follow-
ing may be included in the department audit:

(a) An examination of provider medical and financial
records;

(b) A draft audit report, which contains findings and
directives;

(c) A dispute process as described in WAC 388-502A-
1100, unless a condition in subsection (4) of this section or a
condition in WAC 388-502A-1100(8) applies; and

(d) A final audit report.

(2) Providers must maintain appropriate documentation
in the client's medical or health care service records to verify
the level, type, and extent of services provided. Pursuant to
WAC 388-502-0020, providers must:

(a) Keep legible, accurate, and complete charts and
records to justify the services provided to each client;

(b) Assure charts are authenticated by the person who
gave the order, provided the care, or performed the observa-
tion, examination, assessment, treatment or other service to
which the entry pertains; and

(c) Make charts and records available to DSHS, its con-
tractors, and the U.S. Department of Health and Human Ser-
vices upon request, for six years from the date of service or
longer if required specifically by federal or state law or regu-
lation. Refer to WAC 388-502-0020 for additional provider
requirements.

(3) A health care provider's bill for services, appointment
books, accounting records, or other similar documents alone
do not qualify as appropriate documentation for services ren-
dered.

(4) If a provider fails to participate or comply with the
department's audit process or unduly delays the department's
audit process, the department considers the provider's actions
or lack thereof, as abandonment of the audit.

(5) If the department suspects a provider of fraud, abu-
sive practices, audit abandonment, or presents a risk of immi-
nent danger to clients, the department may take one or more
of the actions listed below:

(a) Immediately issue a final report;

(b) Terminate the core provider agreement;

(c) Issue a subpoena for the provider's records pursuant
to RCW 43.20A.605; or

(d) Refer the provider to the appropriate prosecuting
authority.

NEW SECTION

WAC 388-502A-0800 Auditing process. (1) The
department inspects provider records for objective data con-
sistent with the purpose defined under WAC 388-502A-
0100(1). The department may require a provider to furnish
original records for the department to review.
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(2) The department may assess an overpayment for med-
ical services and terminate the core provider agreement if a
provider fails to retain adequate documentation for services
billed to the department.

(3) As part of the audit:

(a) The department may examine provider financial
records, client medical records, employee records, provider
appointment books, and any other applicable records that are
related to the services billed to the department. The examina-
tion may:

(i) Verify usual and customary charges and payables
including receivable accounts;

(i1) Verify third-party liability;

(iii) Compare clinical and fiscal records to each claim;
and

(iv) Compare Medicaid charges to other insured or pri-
vate pay patient charges to determine that the amount billed
to the department is not more than the usual and customary
charge documented in the provider's chargemaster.

(b) The department's procedures for auditing providers
may include:

(i) Use of random sampling;

(i1) Extrapolation of principal and interest;

(iii) Conducting a claim audit;

(iv) Interviews with clients, providers, and/or their
employees;

(v) Investigating complaints or allegations;

(vi) Investigating actions taken regarding Medicare or
medical assistance; and

(vil) Investigating actions taken by the health profes-
sion's quality assurance commissions with the department of
health.

(4) Per RCW 43.20A.605, the department may issue a
subpoena for records from the provider or a third party
including taking depositions or testimony under oath.

(5) When possible, the department works with the pro-
vider to minimize inconvenience and disruption of health
care delivery during the audit.

(6) The department does not reimburse a provider's
administrative fees, such as copying fees, for records
requested during an audit.

NEW SECTION

WAC 388-502A-0900 Audit sampling, extrapolation,
and claim-by-claim review. (1) The department's proce-
dures for auditing providers may include, but are not limited
to, the following:

(a) The use of random sampling and extrapolation;
and/or

(b) A claim-by-claim based review.

(2) The department's sample sizes are sufficient to
ensure a minimum of ninety-five percent confidence level.

(a) When calculating the amount to be recovered, the
department totals all overpayments and underpayments
reflected in the sample and may extrapolate to the universe
from which the sample was drawn.

(b) When the department uses the results of an audit
sample to extrapolate the amount to be recovered, the pro-
vider may request a description of all of the following:
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(i) The universe from which the department drew the
sample;

(i1) The sample size and method that the department used
to select the sample; and

(iii) The formulas and calculation procedures the depart-
ment used to determine the amount of the overpayment.

(c) If a provider rebills a claim(s) for an adjustment and
that claim(s) is part of the audit universe, the department does
not remove the original paid claim(s) amount from the audit
universe.

(3) When a claim-by-claim audit is conducted, specific
claims are selected from the universe and audit overpayments
are not extrapolated.

(4) The department recovers overpayments identified in
the final audit report.

(5) The department does not consider non-billed or zero
paid services or supplies when calculating underpayments or
overpayments.

(6) The department considers undocumented services to
be program overpayments.

NEW SECTION

WAC 388-502A-1000 Provider audit—Draft report.
(1) Upon completion of the examination of records, the
department notifies the provider of missing files or records
that are necessary to complete the audit. The department
allows the provider thirty calendar days from the date of noti-
fication to locate and provide those records needed to com-
plete an audit.

(2) After the department completes its review of the pro-
vider's records, the department issues a draft report.

NEW SECTION

WAC 388-502A-1100 Provider audit—Dispute pro-
cess. (1) A provider may dispute the draft audit findings by
submitting a written request within thirty calendar days of
receipt of the draft report. The provider must:

(a) Specify which finding(s) the provider is contesting;

(b) Supply documentation to support the provider's posi-
tion; and

(¢) Indicate whether a dispute conference is requested.

(2) The department acknowledges and responds in writ-
ing to providers' requests for a dispute conference and to each
disputed finding.

(3) In accordance with WAC 388-502A-0700 (4) and
(5), the department may decline a provider's dispute request.

(4) The provider must schedule the dispute conference
with the department within sixty calendar days from the day
the provider receives the department's written acceptance of
the request for a dispute conference.

(5) The provider requesting the dispute conference and
the appropriate department representatives must attend the
dispute conference.

(6) If the department and the provider reach an agree-
ment during the dispute conference process, the department
issues the final audit report.

(7) If the department and the provider cannot reach an
agreement during the dispute process, and the provider has
had the opportunity to raise all concerns related to the audit
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findings, the department closes the dispute process and issues
a final audit report.

(8) In addition to the circumstances in WAC 388-502A-
0600(2), the department may also issue a final audit report
without the dispute process described in this section when the
provider:

(a) Transfers ownership of the business;

(b) Ceases doing business in Washington;

(c) Files for bankruptcy;

(d) Transfers business or personal assets available to the
audited entity at the time of the initial audit; or

(e) Abandons the dispute process by failing to participate
in the process.

NEW SECTION

WAC 388-502A-1200 Provider audit—Final report/
appeal. (1) After the department issues the final audit report,
the provider has twenty-eight calendar days from the date of
the report to appeal the overpayment. Audit appeal hearings
are governed by RCW 43.20B.675.

(2) The request for an audit appeal hearing must:

(a) Be in writing;

(b) State the basis for contesting the final audit report;

(¢) Include a copy of the department's final audit report;

(d) Be received by the department within twenty-eight
calendar days of the provider's receipt of the notice of over-
payment;

(e) Be served on the department in a manner which pro-
vides proof of receipt as described in WAC 388-02-0050; and

(f) Be sent to:

DSHS Office of Financial Recovery
P.O. Box 9501
Olympia, WA 98507-9501

(3) The burden of proving compliance with applicable
federal and state statutes and regulations, provider billing
instructions, published memoranda, and fee schedules rests
with the provider at the audit appeal hearing.

NEW SECTION

WAC 388-502A-1300 Audit outcomes. (1) Based on
audit findings, the department may:

(a) Request repayment, including interest on the amount
of excess benefits or payments, per RCW 43.20B.695; and

(b) Assess civil penalties per chapter 74.09 RCW. The
amount of civil penalties may not exceed three times the
amount of excess benefits or payments the provider received.

(2) When the department imposes a civil penalty or ter-
minates a provider's core provider agreement the department
gives written notice of the action taken to the appropriate
licensing agency, disciplinary commission, or other entity
requiring a report.

(3) When an audit shows that a provider has not com-
plied with the regulations and policies of the medical assis-
tance or the medical care service program(s), the department
may refer that provider to the appropriate disciplinary com-
mission.

Proposed



WSR 07-05-053

(4) When the department finds evidence of or has reason
to suspect fraud, the provider is referred to the appropriate
prosecuting authority for possible criminal action.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 388-502-0240 Audits and the audit appeal
process for contractors/pro-

viders.

WSR 07-05-053
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed February 16, 2007, 2:20 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 06-
14-037.

Title of Rule and Other Identifying Information: WAC
388-406-0040 What happens if the processing of my applica-
tion is delayed?

Hearing Location(s): Blake Office Park East, Rose
Room, 4500 10th Avenue S.E., Lacey, WA 98503 (one block
north of the intersection of Pacific Avenue S.E., and Alhadeff
Lane. A map or directions are available at http://www]1.dshs.
wa.gov/msa/rpau/docket.html or by calling (360) 664-6097),
on March 27, 2007, at 10:00 a.m.

Date of Intended Adoption: Not earlier than March 28,
2007.

Submit Written Comments to: DSHS Rules Coordina-
tor, P.O. Box 45850, Olympia, WA 98504, delivery 4500
10th Avenue S.E., Lacey, WA 98503, e-mail schilse@dshs.
wa.gov, fax (360) 664-6185, by 5:00 p.m. on March 27,
2007.

Assistance for Persons with Disabilities:  Contact
Stephanie Schiller, DSHS Rules Consultant, by March 23,
2007, TTY (360) 664-6178 or (360) 664-6097 or by e-mail at
schilse@dshs.wa.gov.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The amended rule
describes the department's current policy on when we deny
food benefits for households that fail to keep or reschedule an
intake interview.

Reasons Supporting Proposal: Revisions to the chapter
are needed to clarify delayed application processing and
actions on applications that are thirty days old for the Basic
Food program consistent with provisions under Title 7 C.F.R.
273.2. Other amendments for the purposes of clarifying rule
text may be incorporated with this revision.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.055, 74.04.057, 74.04.510, 74.04.515, 74.08.090.

Statute Being Implemented: RCW 74.04.050, 74.04.-
055, 74.04.057, 74.04.510, 74.04.515, 74.08.090, 7 C.F.R.
273.2.

Proposed

Washington State Register, Issue 07-05

Rule is necessary because of federal law, 7 C.F.R. 273.2.

Name of Proponent: Department of social and health
services, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Bill Callahan, 1009 Col-
lege S.E., Lacey, WA 98504, (360) 725-4619.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This proposed rule does
not have an economic impact on small businesses, it only
affects DSHS clients by defining how we issue cash and
Basic Food benefits to eligible households, and describing
what circumstances must exist for the department to replace
unused cash or Basic Food benefits that we cancelled out of
an unused electronic benefits transfer (EBT) account.

A cost-benefit analysis is not required under RCW
34.05.328. These amendments are exempt as allowed under
RCW 34.05.328 (5)(b)(vii) which states in-part, "[t]his sec-
tion does not apply to....rules of the department of social and
health services relating only to client medical or financial eli-
gibility and rules concerning liability for care of dependents."

February 14, 2007
Jim Schnellman, Chief

Office of Administrative Resources

AMENDATORY SECTION (Amending WSR 03-22-039,
filed 10/28/03, effective 12/1/03)

WAC 388-406-0040 What happens if the processing
of my application is delayed? (1) We process your applica-
tion for benefits as soon as possible. We do not intentionally
delay processing your application for benefits for any reason.
If we have enough information to decide eligibility for:

(a) Basic Food, we promptly process your request for
benefits even if we need more information to determine eligi-
bility for cash or medical,

(b) Medical assistance, we promptly process your
request for medical even if we need more information to
determine eligibility for cash or Basic Food.

(2) If your application for Basic Food assistance is not
processed within the first thirty days, you have completed
your required interview under WAC 388-452-0005 and we
have enough information to determine eligibility, we
promptly process your application. If additional information
is needed to determine eligibility, we give you:

(a) A written request for the additional information; and

(b) An additional thirty days to provide the information.

(3) If you fail to keep or reschedule your interview in the
first thirty calendar days after filing your application, your
application will be denied on the thirtieth day. If you are still
interested in Basic Food benefits, you will need to reapply.
Benefits will be based on your second application date.

(4) If we have not processed your application for Basic
Food by the sixtieth day and:

(a) You are responsible for the delay, we deny your
request for benefits.

(b) If we are responsible for the delay, we:

((€a))) (1) Promptly process your request if we have the
information needed to determine eligibility; or

((#Y)) (i) Deny your request if we don't have enough
information to determine eligibility. If we deny your request
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we notify you of your right to file a new application and that
you may be entitled to benefits lost.

(5) If you reapply by the sixtieth day of your first appli-
cation, met your interview requirements under WAC 388-
452-0005, and are eligible, we give you benefits lost from:

((®)) (a) The date of your first application if we caused
the delay in the first thirty days; or

((6D)) (b) The month following the month of your first
application if you caused the delay in the first thirty days.

WSR 07-05-055
PROPOSED RULES
DEPARTMENT OF HEALTH

(Board of Pharmacy)
[Filed February 20, 2007, 7:16 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 06-
08-104 and 06-23-079.

Title of Rule and Other Identifying Information: The
board of pharmacy is proposing amendments to WAC 246-
863-095 Pharmacist's professional responsibilities and new
section WAC 246-869-010 Pharmacies' responsibilities, to
promote patient safety and access to health care by emphasiz-
ing the professional responsibilities of pharmacists and phar-
macies.

Hearing Location(s): Renton Community Center, 1715
Maple Valley Highway, Renton, WA 98057, on March 29,
2007, at 9:15 a.m.

Date of Intended Adoption: March 30, 2007.

Submit Written Comments to: Doreen E. Beebe, Depart-
ment of Health, Board of Pharmacy, P.O. Box 47863, Olym-
pia, WA 98504-7863, web site http://www3.doh.wa.gov/pol-
icyreview/, fax (360) 586-4359, by March 23, 2007.

Assistance for Persons with Disabilities:  Contact
Doreen E. Beebe by March 21, 2007, TTY (800) 833-6388 or
711.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed
rules meet the goals and objectives of the statute by promot-
ing patient safety and access to health care. The proposed
rules provide clear expectations to assure patients have
access to safe and appropriate medication therapy by elimi-
nating barriers that would prevent patients from receiving
timely access to their lawful prescribed or therapeutically
equivalent drugs and devices.

Reasons Supporting Proposal: The proposed rules are
needed to minimize barriers to health care and to reduce risks
for patients' health where there may be an emergent need for
a prescribed drug or device. Pharmacy clients should receive
appropriate drugs and treatments without fear of intimida-
tion, discrimination, or interference by pharmacy staff. Rules
are needed to clarify and enforce these requirements; guid-
ance would not have the same effect nor be enforceable.

Statutory Authority for Adoption: RCW 18.64.005,
18.130.050.

Statute Being Implemented: RCW 18.64.005, 18.130.-
180.
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Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Board of pharmacy, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Lisa Salmi, Board of
Pharmacy, P.O. Box 47863, Olympia, WA 98504-7863,
(360) 236-4825.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

1. Briefly Describe the Proposed Rule: The depart-
ment of health, board of pharmacy is proposing amendments
to WAC 246-863-095 Pharmacist's professional responsibili-
ties and new section WAC 246-869-010 Pharmacies' respon-
sibilities, to promote patient safety and access to health care
by emphasizing the professional responsibilities of pharma-
cists and pharmacies.

WAC 246-863-095: The proposed rule states that it is a
pharmacist's primary responsibility to ensure patients receive
safe and appropriate medication therapy.

The proposed rule:

(1) Prohibits a pharmacist from delegating the decision
to not dispense a lawful prescribed drug or device to phar-
macy support staff.

(2) Provides grounds for discipline when a pharmacist,
pharmacy intern, or pharmacy ancillary personnel engages in
or permits the following conduct that is unprofessional.

(a) Destroy unfilled lawful prescription.

(b) Refuse to return unfilled lawful prescriptions.

(c) Violate a patient's privacy.

(d) Discriminate against patients or their agent in a man-
ner prohibited by state or federal laws.

(e) Intimidate or harass a patient.

Please note that proposed amendments to WAC 246-
863-095 are not analyzed within this small business eco-
nomic impact statement (SBEIS) because the rule affects
individual pharmacists, but does not create costs for busi-
nesses.

WAC 246-869-010: The proposed rule states that phar-
macies have a duty to deliver/distribute lawful prescribed
drugs and devices or provide a therapeutically equivalent
drug or device to patients in a timely manner. The rule estab-
lishes requirements for a pharmacy to assure patients have
access to lawfully prescribed and clinically safe medication
therapy when a pharmacist cannot dispense.

The proposed rule:

(1) Provides examples of circumstances when it may be
appropriate for a pharmacy not to deliver/distribute lawful
prescribed drugs, devices, or provide therapeutically equiva-
lent drugs. The list is not inclusive but validates additional
circumstances as substantially similar to those listed in the
proposed rule. The circumstances listed include: National or
state emergencies or guidelines affect the availability, usage
or supply; potentially fraudulent prescriptions; lack of spe-
cialized equipment or expertise to safely produce, store or
dispense a pharmaceutical; or when a pharmacy is not com-
pensated for its usual and customary or contracted charge.

(2) Requires pharmacies to provide patients with a
timely alternative to appropriate therapy when the drug is not
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in stock because it is not customarily needed by the phar-
macy's patients, or the drug is temporarily out-of-stock.

Proposed Rule Options for
Out-of-Stock Drugs

Contactprescriber | Return prescrip- | Refer patient to
for alternative tion to patient another phar-
drug therapy macy that will fill
the prescription

(3) Provides grounds for discipline when a pharmacy
engages in or permits the following conduct that is unprofes-
sional.

(a) Destroy unfilled lawful prescription.

(b) Refuse to return unfilled lawful prescriptions.

(c) Violate a patient's privacy.

(d) Discriminate against patients or their agent in a man-
ner prohibited by state or federal laws.

(e) Intimidate or harass a patient.

2.Is an SBEIS Required for this Rule? Yes, an SBEIS
is required because the proposed rule may impose more than
minor costs on pharmacies. The report analyzes the probable
compliance costs of the proposed rules and compares the cost
of compliance for small businesses with the costs of compli-
ance for large businesses.

3. Which Industries are Affected by this Rule? The
proposed rule can be expected to affect businesses identified
by the standard industrial classification code 5912 for drug
stores and proprietary stores that engage in the retail sale of
prescription drugs, proprietary drugs, and nonprescription
medicines and may also carry a number of related lines, such
as cosmetics, toiletries, tobacco, and novelty merchandise.
Small pharmacy businesses are those businesses with fifty or
fewer employees.

4. What are the Costs of Complying with this Rule for
Small Businesses (Those with Fifty or Fewer Employees)
and for the Largest 10% of Businesses Affected?

Background: The Washington board of pharmacy
(board) is proposing adoption of rules amending chapter 246-
863 WAC, Pharmacist's professional responsibilities and
chapter 246-869 WAC, Pharmacy licensing. The SBEIS will
specifically address costs issued related to the adoption of
amendments to chapter 246-869 WAC. The statutes autho-
rizing the board to adopt the proposed rule amendments are
RCW 18.64.005 and 18.130.050.

The proposed amendment establishes requirements for
pharmacies to deliver lawfully prescribed drugs and devices
or provide a therapeutically equivalent drug to patients in a
timely manner. The proposed rule will improve patient
access to safe and appropriate health care by emphasizing the
professional responsibilities of pharmacies.

Probable Costs of the Proposed Rules: To analyze the
probable costs of the proposed rule, we must first look at the
processes a pharmacy must follow in order to comply. Many
of these steps are considered customary practice in a phar-
macy and will not impose additional costs.

Proposed [96]
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Diagram 1
p
3. Dispensed with
staff on-hand
- A
5. Pharmacy will )
not fil or refer. 2. 4. Dispensed
with rule.) Is in stock. staff.

A

1. Review Process

o Obvious or known errors, inadequate Yes

instuctions, contraindications or
imcompatible prescriptions, or

prescriptions requiring action in

accordance with WAC 246-875-
Patient presents ' :’4“, y °"ttaa‘t" prescriber. Does
Y o [vational or staie emergencies or
prescription at qudelnes afecting avalatity, | "¢ Phamacy
pharmacy. usage or supplies ~ Medication not Stock

available to the patient.

o Lack of specialized equipment or
expertice (€.g. drug compounding) -
- contact prescriber or refer
prescription .

¢ Potential fraud- contact prescriber,
refer to Jaw enlorcement

Drug?

A
C. Retum The prescription is B. Dispense
unfilled not in stock. therapeutically
prescription to equivalent

patient. drug.

l

D. Refer to another
pharmacy that will fil.
-

f

Reviser's note: The spelling errors in the above material occurred in *  Step 3, after a thorough review of the prescription,

the copy filed by the department of health and appear in the Register pursu- the pharmacy delivers with staff on-hand. There is
ant to the requirements of RCW 34.08.040. no compliance cost.

The first scenario, captured in steps 2-5, illustrates the *  Step 4, after a thorough review of the prescription,
expectations provided in subsection (1) of the proposed rule, the pharmacy complies with the proposed rule by
WAC 246-869-010. Compliance cost is defined as a loss in having additional staff available to ensure the
current revenue, a loss in assets, or higher operating costs. patient is delivered the appropriate medication ther-

apy in situations when another pharmacist objects.

* Step 1, the pharmacist conducts a professional The probable cost of additional staffing falls mainly

review of the prescription to determine the appropri- to community pharmacies (small businesses) com-
ateness of filling the prescription. pared to corporate/chain pharmacies (large busi-
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nesses) simply because of the availability of addi-
tional pharmacists. Corporate pharmacies tend to
deliver/dispense larger volumes of prescriptions that
support multiple pharmacists on duty at one time or
overlapping shifts. Chain pharmacies often use
"floaters," staff that can assist at various locations as
needed. On the other hand, community pharmacies
tend to have one pharmacist per shift and may have
difficulty in finding part-time/on-call pharmacists.

*  Step 5, the pharmacy is not in compliance with the
proposed rule and may be subject to disciplinary
actions.

Only Step 4 would result in costs to pharmacies. These
costs are described in Table 4 and the narrative following that
table.

The second scenario, captured in steps A - D, illustrates
the expectations provided in subsection (3) of proposed
WAC 246-869-010. In this scenario, the medication/device
inventory is established in compliance with WAC 246-869-
150.

*  Step B - After a thorough review of the prescription,
the pharmacist contacts the prescriber to address
concerns, when appropriate. In this situation, a ther-
apeutically equivalent product is identified and dis-
pensed.

e Step C and D - After a thorough review of the pre-
scription, the pharmacist contacts the prescriber,
when appropriate. In this situation, the pharmacy
has determined that it is unable to provide a timely
alternative for appropriate therapy. By request of
the patient, the prescription is returned (step C) or
the prescription is transferred to a pharmacy of the
patient's/agent's choice that will fill the prescription
in a timely manner (step D).

Note: Possible costs may be incurred by pharmacies to
maintain a representative assortment of drugs in order to
meet the pharmaceutical needs of its patients; however, these
costs are already present under existing rules. In addition,
costs for medications are passed onto the consumer and phar-
macies have an array of options to manage medication inven-
tories:

e Returning soon-to-expire medication inventory to
wholesalers/manufacturers.

*  More frequent pharmaceutical deliveries - up to six
days a week - requiring less inventory on hand.

¢  Pharmacies commonly borrow medications from
each other when needed.

Costs associated with subsection (4) of proposed WAC
246-869-010 would be incurred only by those pharmacies
that violate this subsection. Pharmacies engaging in or per-
mitting unprofessional conduct constitute grounds for disci-
pline. The proposed rule defines this conduct as destroying
or refusing to return unfilled lawful prescriptions; violating a
patient's privacy; harassing, intimidating or discriminating
against a patient or their agent.

To assist in assessing the probable costs of the adoption
of the proposed rule amendments, the board surveyed a ran-
dom selection of Washington pharmacies. The survey
focused on current pharmacy practice and asked about the
anticipated cost of complying with the proposed rule.
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Responses to the survey represented 39% of the one thousand
three hundred seventy pharmacies located in Washington
state.

Response to Survey by Pharmacy Type

Table 1
Rural Urban Unknown Retail Chain Totals
38 67 7 428 540

Note: We contacted the corporate offices of nine retail
chains, rather than the individual pharmacies within the
chain, to get responses to the survey based on corporate stan-
dard policies and procedures. The nine corporations repre-
sent four hundred twenty-eight retail chain pharmacies. The
four hundred twenty-eight pharmacies are located in rural
and urban areas.

To obtain information about compliance with the rule,
the board asked pharmacies specifically, "If a rule is adopted
that required a pharmacy to dispense all lawful prescribed
prescriptions, how might your pharmacy comply?" Although
there is some resistance to the proposed rules the majority of
pharmacies in each category indicated that they would com-
ply with the rule.

Pharmacy Compliance with Proposed Rule

Table 2
Number of Pharmacy
pharmacies Chains
responding Rural (38) Urban (67) (9 corporations)
Number and per- 32 (84%) 62 (92%) 9 (100%)

cent of pharma-
cies indicated
that they [will]
be able to com-
ply with the rule.

The board also asked what, if any, policies/procedures
might currently be in place that would allow a pharmacy to
provide services to [a] patient if a pharmacist refuses to dis-
pense a lawful prescription for moral, ethical or religious rea-
sons. Table 2 shows that few pharmacies have policies and
procedures in place to ensure that, when a pharmacist refuses
to dispense, patients receive appropriate medication therapy
in a timely manner.

Pharmacist Refusal-Procedures

Table 3
Number of Pharmacy
pharmacies Chains
responding Rural (38) | Urban (67) | (9 corporations)
Number and percent 3 (8%) 7 (10%) 5(55%)

of pharmacies that
currently have proce-
dures in place if a
pharmacist refuses to
dispense.

It is important to note that a small number of respondents
did indicate that additional staffing would be necessary to
ensure compliance with the rule.
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Probable Staffing Cost to Comply With Proposed Rule

Table 4
Chain
Pharmacies (428)
Representing
Rural (38) Urban (67) 9 corporations

Pharmacies indi- | 1 pharmacy 6 pharmacies 2 corporations
cating additional
pharmacists
needed.
Cost of addi- $80,000 $80,000 cost to $14,194 average
tional pharma- most pharmacies cost per phar-
cists needed replying* macy**
based on
$80,000 per
pharmacist.
Pharmacies indi- | 1 pharmacy 7 pharmacies 0 corporations
cating a probable
cost of less than
$1,000.
Pharmacies indi- | 26 pharma- 50 pharmacies 3 corporations
cating no addi- cies
tional cost.
Pharmacies that 10 pharma- 4 pharmacies 4 corporations
did not answer cies
the question.

*5 pharmacies require 1 pharmacist at $80,000 and 1 pharmacy reported
needing 1.5 pharmacists ($80,000) times

1.5 equals $120,000.

**]1 pharmacists at $80,000 are shared at 62 pharmacies: ($880,000)
divided by 62 equals a $14,194 average per pharmacy.

Of the pharmacies surveyed, 87% anticipate no addi-
tional staffing costs. For the pharmacies that employ phar-
macists that will not dispense certain drugs it is estimated that
the added yearly staffing costs will average $80,000 for small
pharmacies and $14,194 for chain store pharmacies (large
businesses).

These assumptions illustrate the likelihood that the pro-
posed rules may impose a disproportionate financial impact
on small businesses. Many health care organizations and
associations have reported a serious shortage of pharmacists
for a number of years. The shortage can be attributed to
growth in prescription volume and new employment opportu-
nities for pharmacists.

79% of community pharmacies responding to the survey
rated the possibilities of finding an additional or temporary
pharmacist as "very difficult" or "impossible." 67% of corpo-
rate retail chain pharmacies echoed these concerns.

However, as stated earlier in this analysis, the responsi-
bilities established in the proposed rule mirror those pro-
cesses that are customary practice in pharmacies today and
would not result in additional costs. Additional pharmacist
staffing costs and recruitment challenges pose real obstacles
for any pharmacy that must institute alternatives to fulfilling
its duty to deliver lawfully prescribed drugs and devices (as
illustrated in step 4 in diagram 1).

Probable Benefits: The board of pharmacy has deter-
mined that the probable benefits of the proposed rules are
greater than its probable costs to those that must comply.
Costs of complying with the proposed rules must be balanced
against the significant medical and social cost of not receiv-
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ing a time-dependent medication in a timely manner. Access
to medication is a critical factor in an individual's health and
the efficacy of some medications is directly related to receiv-
ing the medication within a specified time.

Healthcare providers stress the importance of taking
medication as prescribed. For example, when a patient has an
infection they are instructed to take the entire supply of anti-
biotics prescribed. Compliance or adherence refers to their
ability to take their medications as prescribed. People who
comply have better results in combating diseases than those
who do not.

For example, human immunodeficiency virus (HIV)
medications are highly time sensitive. An HIV patient must
regularly take the HIV drugs prescribed to suppress the virus.
The consequences of missing as few as three doses can result
in the virus mutating. If the virus mutates the current drug
regimen is no longer effective, requiring new tests to deter-
mine what new combination of drugs may be effective. New
drugs are usually less effective and more expensive. Given
that the mutation is permanent, the ultimate consequence is
that the patient's probability of long-term survivability can be
greatly diminished.

Each time an HIV patient infection is prevented by treat-
ment; there is a cost avoidance of $303,000¢. Healthcare pro-
viders caring for HIV patients refer to the "seventy-two hour
rule." When a patient misses medication doses, the drug lev-
els fall and the virus is able to multiply. The "seventy-two
hours rule" refers to the time beyond which the virus can
mutate and become resistant. If the patient has a gap in tak-
ing their medication longer than seventy-two hours, the pro-
vider must repeat expensive genotype and phenotype lab tests
which cost from $500-1,000 each to establish whether treat-
ment failure has occurred.

HIV patients who develop viral resistance have to use
what is called "salvage therapy." The medications used in
salvage therapy have far greater side effects and one of the
drugs used must be given by injection, at a cost of $1,500 to
$1,800 each month. During this time the patient has an
increased ability to transmit the HIV virus to others. The
patient is also immunosuppressed and vulnerable to serious
infections.

Emergency contraceptive pills would be another exam-
ple of a time-dependent medication. In the United States,
about 50% of all pregnancies are unintended. This is the
highest rate of all industrialized nations. If a woman receives
emergency contraceptive pills within seventy-two hours of
intercourse, there is a high probability of preventing preg-
nancy. Emergency contraceptive pills effectively prevent
unintended pregnancy at a cost of $35-$45. If barriers
impede the timely administration of this contraception, preg-
nancy is likely to occur. Unintended pregnancies have been
shown to have significant quantitative and qualitative costs.°

When a woman has an unintended pregnancy, the
impacts of an abortion may have serious emotional and
health risks. The long-term costs associated with unwanted
pregnancies have been calculated to be in the hundreds of
thousands of dollars. The costs can be thousands of times
more expensive than the cost of the emergency contraceptive
pills prescription.
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A new analysis by the Guttmacher Institute, published in
August 2006 as part of the Institute's Occasional Report
series, looked at the expanding eligibility for Medicaid-cov-
ered contraceptive services as a potential way of reducing
unplanned pregnancy and, thereby, abortion. The findings
suggest that providing access to contraceptive services for all
Medicaid-funded women would be [a] very cost-effective
program. This approach would avert $2.3 billion in costs
from unplanned births and results in a net savings of $1.5 bil-
lion in Medicaid costs in the third year of the program's oper-
ation.¢

A similar case can be made for other time-dependent
medications or devices such as insulin and diabetic syringes,
emergency contraceptive pills and erectile dysfunction medi-
cations.

5. Does the Rule Impose a Disproportionate Impact
on Small Businesses? Yes, the cost of additional staffing of
rule compliance for community pharmacies that reported a
need to hire staff to comply with the proposed rule is much
greater than the average cost of additional staffing for corpo-
rate pharmacies that indicated a need to hire staff to comply.
However, only one of thirty-eight small rural pharmacies,
and six of sixty-seven small urban pharmacies indicated a
need to hire an additional pharmacist in order to comply with
the rule. More than two thirds of small rural and urban phar-
macies surveyed said they would incur no costs of complying
with the proposed rule.

6. If the Rule Imposes a Disproportionate Impact on
Small Businesses, What Efforts Were Taken to Reduce
That Impact (Or Why Is it Not "Legal and Feasible" to
Do So) By:

(a) Reducing, modifying, or eliminating substantive
regulatory requirements? Reducing, modifying, or elimi-
nating substantive regulatory requirements is not legal or fea-
sible because the proposed rule establishes a duty to dispense
prescriptions as a universal requirement to the practice of
pharmacy. Prescriptions that must be taken within a short
timeframe by the patient need a timely response from the
pharmacy to provide the medications. On the other hand, the
rule reduces the impact by including customary pharmacy
practices when the time-dependent medication is not in stock.

The pharmacist may call the prescriber for a therapeuti-
cally equivalent drug, return the prescription to the patient, or
refer the patient to another pharmacy with the needed medi-
cation.

Many of the responding pharmacies, who don't stock the
time-sensitive medication, indicated they have or will
develop a referral system as the least costly alternative.

For those pharmacies who allow the right of refusal to
their pharmacists, the least cost alternative is to have pharma-
cist coverage with on-call pharmacist, or in the case of the
larger pharmacies having at least one pharmacist on duty that
will dispense the medication.

(b) Simplifying, reducing, or eliminating record-
keeping and reporting requirements? The board consid-
ered simplifying, reducing, or eliminating record-keeping
and reporting requirements as a means to reduce the impact
of the rule on small businesses. Record-keeping require-
ments for pharmacies are defined in federal and state laws.
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The board does not have the authority to change federal or
state law.

(c) Reducing the frequency of inspections? The adop-
tion of the proposed rule does not impact the board's inspec-
tion process. Reducing inspections would not be a viable
way of reducing costs to affected small businesses. Conduct-
ing inspections is necessary to protect public health and
safety.

(d) Delaying compliance timetables? The board has
not considered delaying implementation of the rule to give
affected businesses time to find ways they can comply. The
intent of the rule is to require timely compliance by pharma-
cies and pharmacists in delivering/dispensing appropriate
medication therapy to patients. Timeliness of medication
delivery to the patient is the focus of proposed rules. To
delay compliance with the proposed rules would not be in the
best interest of the public.

(e) Reducing or modifying fine schedules for noncom-
pliance? Assuring timely access to medications is a critical
factor in an individual's health. The efficacy of some medi-
cations is directly related to receiving the medication within a
specified time. Reducing fines for small businesses who
decide not to comply with the proposed rule does not meet
the goal of the proposed rule.

(f) Any other mitigation techniques?

a) The rule applies to pharmacies, as well as pharmacists,
to provide pharmacies with flexibility in staffing to meet the
requirements of the proposed rule.

b) The rule excludes national or state emergencies affect-
ing the availability or supplies of drugs and devices.

¢) The proposed rule excludes specialized pharmacy
practices that only provide limited prescriptions like com-
pounded drugs or nuclear medicine drugs.

d) Within the one hundred twelve community pharma-
cies and four hundred twenty-eight corporate pharmacies sur-
veyed, four hundred four pharmacists have a collaborative
drug therapy agreement. The agreements allow the pharma-
cists to both prescribe and dispense medications in a timely
manner, allowing even greater access to drugs or devices.

7. How are Small Businesses Involved in the Develop-
ment of this Rule? Small pharmacies have been involved in
the development of this rule through stakeholder meetings,
letters and messages sent to the board of pharmacy, represen-
tation on the board, and participation in a pharmacy cost-of-
rule survey sent to rural and urban pharmacies.

2 JS Gallant. Moore News Quarterly vol 1(1) December 2000.
Y Richard Aleshire, DOH HIV Program, personal communication.

¢ SK Henshaw. Unintended Pregnancy in the U.S. Family Planning Perspec-
tives. 30 (Jan-Feb) 24-29, 1998.

4 The Guttmacher Institute. (2006) U.S. Teenage Pregnancy Statistics
National and State Trends and Trends by Race and Ethnicity. New York:
The Guttmacher Institute.

A copy of the statement may be obtained by contacting
Doreen E. Beebe, Board of Pharmacy, P.O. Box 47863,
Olympia, WA 98504-7863, phone (360) 236-4834, fax (360)
586-4359, e-mail doreen.beebe@doh.wa.gov.

A cost-benefit analysis is required under RCW
34.05.328. A preliminary cost-benefit analysis may be
obtained by contacting Doreen E. Beebe, Board of Pharmacy,
P.O. Box 47863, Olympia, WA 98504-7863, phone (360)
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236-4834, fax (360) 586-4359, e-mail doreen.beebe@doh.
Wwa.gov.

February 15, 2007

Lisa Salmi

Acting Executive Director

AMENDATORY SECTION (Amending WSR 96-02-005,
filed 12/20/95, effective 1/20/96)

WAC 246-863-095 Pharmacist's professional
responsibilities. (1) A pharmacist's primary responsibility is
to ensure patients receive safe and appropriate medication
therapy.

(2) A pharmacist shall not delegate the following profes-
sional responsibilities:

(a) Receipt of a verbal prescription other than refill
authorization from a prescriber.

(b) Consultation with the patient regarding the prescrip-
tion, both prior to and after the prescription filling and/or
regarding any information contained in a patient medication
record system provided that this shall not ((preelude-a)) pro-
hibit pharmacy ((assistant)) ancillary personnel from provid-
ing to the patient or the patient's health care giver certain
information where no professional judgment is required such
as dates of refills or prescription price information.

(c) Consultation with the prescriber regarding the patient
and the patient's prescription.

(d) Extemporaneous compounding of the prescription
((previded-that)), however, bulk compounding from a for-
mula and IV admixture products prepared in accordance with
chapter 246-871 WAC may be performed by a ((fevel4A))
pharmacy ((assistant)) technician when supervised by a phar-
macist.

(e) Interpretation of data in a patient medication record
system.

(f) Ultimate responsibility for all aspects of the com-
pleted prescription and assumption of the responsibility for
the filled prescription, such as: Accuracy of drug, strength,
labeling, proper container and other requirements.

(g) Dispense prescriptions to patient with proper patient
information as required by WAC 246-869-220.

(h) Signing of the poison register and the Schedule V
controlled substance registry book at the time of sale in
accordance with RCW 69.38.030 and WAC 246-887-030 and
any other item required by law, rule or regulation to be signed
or initialed by a pharmacist.

(1) Professional communications with physicians, den-
tists, nurses and other health care practitioners.

((®)) (j) Decision to not dispense lawfully prescribed
drugs or devices or to not distribute drugs and devices
approved by the U.S. Food and Drug Administration for
restricted distribution by pharmacies.

(3) Utilizing personnel to assist the pharmacist.

(a) The responsible pharmacist manager shall retain all
professional and personal responsibility for any assisted tasks
performed by personnel under his or her responsibility, as
shall the pharmacy employing such personnel. The responsi-
ble pharmacist manager shall determine the extent to which
personnel may be utilized to assist the pharmacist and shall
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assure that the pharmacist is fulfilling his or her supervisory
and professional responsibilities.

(b) This does not preclude delegation to an intern or
extern.

(4) It is considered unprofessional conduct for any per-
son authorized to practice or assist in the practice of phar-
macy to engage in any of the following:

(a) Destroy unfilled lawful prescription;

(b) Refuse to return unfilled lawful prescriptions;

(c) Violate a patient's privacy;

(d) Discriminate against patients or their agent in a man-

ner prohibited by state or federal laws; and
¢) Intimidate or harass a patient.

NEW SECTION

WAC 246-869-010 Pharmacies' responsibilities. (1)
Pharmacies have a duty to deliver lawfully prescribed drugs
or devices to patients and to distribute drugs and devices
approved by the U.S. Food and Drug Administration for
restricted distribution by pharmacies, or provide a therapeuti-
cally equivalent drug or device in a timely manner consistent
with reasonable expectations for filling the prescription,
except for the following or substantially similar circum-
stances:

(a) Prescriptions containing an obvious or known error,
inadequacies in the instructions, known contraindications, or
incompatible prescriptions, or prescriptions requiring action
in accordance with WAC 246-875-040.

(b) National or state emergencies or guidelines affecting
availability, usage or supplies of drugs or devices;

(c) Lack of specialized equipment or expertise needed to
safely produce, store, or dispense drugs or devices, such as
certain drug compounding or storage for nuclear medicine;

(d) Potentially fraudulent prescriptions; or

(e) Unavailability of drug or device despite good faith
compliance with WAC 246-869-150.

(2) Nothing in this section requires pharmacies to deliver
a drug or device without payment of their usual and custom-
ary or contracted charge.

(3) If despite good faith compliance with WAC 246-869-
150, the lawfully prescribed drug or device is not in stock, or
the prescription cannot be filled pursuant to subsection (1)(a)
of this section, the pharmacy shall provide the patient or
agent a timely alternative for appropriate therapy which, con-
sistent with customary pharmacy practice, may include
obtaining the drug or device. These alternatives include but
are not limited to:

(a) Contact the prescriber to address concerns such as
those identified in subsection (1)(a) of this section or to
obtain authorization to provide a therapeutically equivalent
product;

(b) If requested by the patient or their agent, return
unfilled lawful prescriptions to the patient or agent; or

(c) If requested by the patient or their agent, communi-
cate or transmit, as permitted by law, the original prescription
information to a pharmacy of the patient's choice that will fill
the prescription in a timely manner.

Proposed
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(4) Engaging in or permitting any of the following shall
constitute grounds for discipline or other enforcement
actions:

(a) Destroy unfilled lawful prescription.

(b) Refuse to return unfilled lawful prescriptions.

(c) Violate a patient's privacy.

(d) Discriminate against patients or their agent in a man-
ner prohibited by state or federal laws.

(e) Intimidate or harass a patient.

WSR 07-05-056
PROPOSED RULES

SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed February 20, 2007, 11:08 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 07-
02-025.

Title of Rule and Other Identifying Information: Chap-
ter 392-153 WAC, Traffic safety education.

Hearing Location(s): Office of Superintendent of Public
Instruction, Billings Conference Room, 600 South Washing-
ton Street, Olympia, WA 98504, on March 27, 2007, at 9:00
a.m.

Date of Intended Adoption: March 28, 2007.

Submit Written Comments to: Allan J. Jones, Director,
P.O. Box 47200, Olympia, WA 98504-7200, e-mail
allan.jones@k12.wa.us, fax (360) 586-6124, by March 21,
2007.

Assistance for Persons with Disabilities: Contact Penny
Coker by March 21,2007, TTY (360) 664-3631 or (360) 725-
6142.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To change
"behind the wheel" minimum course of instruction from four
to six hours of driving experience to align with commercial
school program requirements as administered through the
department of licensing. The effective date will be Septem-
ber 1, 2007.

Statutory Authority for Adoption:
RCW and RCW 46.20.100.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Office of superintendent of public
instruction, governmental.

Name of Agency Personnel Responsible for Drafting:
Charlie Schreck, Office of Superintendent of Public Instruc-
tion, (360) 725-6136; Implementation: Martin Mueller,
Office of Superintendent of Public Instruction, (360) 725-
5175; and Enforcement: Allan J. Jones, Office of Superin-
tendent of Public Instruction, (360) 725-6120.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This revision is only
applicable to public school districts.

Chapter 28A.220

Proposed
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A cost-benefit analysis is not required under RCW
34.05.328.

February 20, 2007

Dr. Terry Bergeson

State Superintendent

AMENDATORY SECTION (Amending WSR 06-08-043,
filed 3/30/06, effective 4/30/06)

WAC 392-153-035 Course scheduling requirements.
(1) Any portion of a traffic safety education course may be
taught after regular school hours or on Saturdays, as well as
on regular school days or as a summer school course.

(2) Students shall not have more than two hours of class-
room and one hour laboratory instruction in any twenty-four
hour period. Where simulation and/or off-street multiple car
driving ranges are utilized, up to one additional hour per day
is allowed.

(3) The minimum course of instruction is thirty hours of
classroom instruction, ((fewr)) six hours of driving experi-
ence and four hours of driving observation time. Break time
shall not be included in clock hours. Four hours of simulation
instruction may be substituted for up to one hour driving
experience. Two hours of multiple car off-street driving
range time may be substituted for up to one hour of driving
experience.

WSR 07-05-070
PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed February 20, 2007, 2:32 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 07-
01-100.

Title of Rule and Other Identifying Information: Medi-
cal aid rules—Conversion factors and maximum daily fees,
WAC 296-20-135, 296-23-220, and 296-23-230.

Hearing Location(s): Department of Labor and Indus-
tries, 7273 Linderson Way S.W., Tumwater, WA 98501, on
March 27,2007, at 1:00 p.m.

Date of Intended Adoption: May 1, 2007.

Submit Written Comments to: Tom Davis, P.O. Box
44322, Olympia, WA 98504-4322, e-mail dato235@LNI.
wa.gov, fax (360) 902-4249, by April 3, 2007.

Assistance for Persons with Disabilities: Contact Tom
Davis by March 20, 2007, TTY (360) 902-5797 or fax (360)
902-4249.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
the rule is to update the department's payment rates for health
care services by: (1) Changing the conversion factor used to
calculate payment levels for services payable through the
resource-based relative value scale (RBRVS) fee schedule;
(2) changing the conversion factor used to calculate payment
for anesthesia services; and (3) increasing the maximum
daily payment for physical and occupational therapy.
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WAC 296-20-135(2), increase the RBRVS conversion
factor from $54.22 to $56.38.

WAC 296-20-135(3), increase the anesthesia conversion
factor from $2.97 to $3.08.

WAC 296-23-220 and 296-23-230, increase the maxi-
mum daily rate for physical and occupational therapy ser-
vices from $109.92 to $113.84.

Reasons Supporting Proposal: This rule will provide
medical aid updates regarding rate setting for most profes-
sional health care services for injured workers.

Statutory Authority for Adoption: RCW 51.04.020(1)
and 51.04.030.

Statute Being Implemented: RCW 51.36.080.

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: (1) Increasing the conversion factors used to cal-
culate maximum payment for services paid with the RBRVS
fee schedule;

(2) Increasing the conversion factor used to calculate
maximum payment for anesthesia services; and

(3) Increasing the maximum daily payment for physical
and occupational therapy services.

The conversion factor updates are made in accordance
with WAC 296-20-132 Determination of conversion factor
adjustments. The anticipated effect of this rule change is to
allow injured workers continued access to health care ser-
vices.

Name of Proponent: Department of labor and industries.

Name of Agency Personnel Responsible for Drafting:
Tom Davis, Tumwater, Washington, (360) 902-6687; Imple-
mentation and Enforcement: Robert Malooly, Assistant
Director, Tumwater, Washington, (360) 902-4209.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule adoption is
exempt under RCW 34.05.328 (5)(b)(vi) and 19.85.025(3).

A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 does not apply because the con-
tent of this rule is explicitly dictated by statute and fits within
the exceptions listed in RCW 34.05.328 (5)(b)(vi).

February 20, 2007
Judy Schurke
Acting Director

AMENDATORY SECTION (Amending WSR 06-09-071,
filed 4/18/06, effective 7/1/06)

WAC 296-23-220 Physical therapy rules. Practitio-
ners should refer to WAC 296-20-010 through 296-20-125
for general information and rules pertaining to the care of
workers.

Refer to WAC 296-20-132 and 296-20-135 regarding
the use of conversion factors.

All supplies and materials must be billed using HCPCS
Level II codes. Refer to chapter 296-21 WAC for additional
information. HCPCS codes are listed in the fee schedules.

Refer to chapter 296-20 WAC (WAC 296-20-125) and
to the department's billing instructions for additional infor-
mation.
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Physical therapy treatment will be reimbursed only when
ordered by the worker's attending doctor and rendered by a
licensed physical therapist or a physical therapist assistant
serving under the direction of a licensed physical therapist. In
addition, physician assistants may order physical therapy
under these rules for the attending doctor. Doctors rendering
physical therapy should refer to WAC 296-21-290.

The department or self-insurer will review the quality
and medical necessity of physical therapy services provided
to workers. Practitioners should refer to WAC 296-20-01002
for the department's rules regarding medical necessity and to
WAC 296-20-024 for the department's rules regarding utili-
zation review and quality assurance.

The department or self-insurer will pay for a maximum
of one physical therapy visit per day. When multiple treat-
ments (different billing codes) are performed on one day, the
department or self-insurer will pay either the sum of the indi-
vidual fee maximums, the provider's usual and customary
charge, or (($109:92)) $113.84 whichever is less. These lim-
its will not apply to physical therapy that is rendered as part
of a physical capacities evaluation, work hardening program,
or pain management program, provided a qualified represen-
tative of the department or self-insurer has authorized the ser-
vice.

The department will publish specific billing instructions,
utilization review guidelines, and reporting requirements for
physical therapists who render care to workers.

Use of diapulse or similar machines on workers is not
authorized. See WAC 296-20-03002 for further information.

A physical therapy progress report must be submitted to
the attending doctor and the department or the self-insurer
following twelve treatment visits or one month, whichever
occurs first. Physical therapy treatment beyond initial twelve
treatments will be authorized only upon substantiation of
improvement in the worker's condition. An outline of the pro-
posed treatment program, the expected restoration goals, and
the expected length of treatment will be required.

Physical therapy services rendered in the home and/or
places other than the practitioner's usual and customary
office, clinic, or business facilities will be allowed only upon
prior authorization by the department or self-insurer.

No inpatient physical therapy treatment will be allowed
when such treatment constitutes the only or major treatment
received by the worker. See WAC 296-20-030 for further
information.

The department may discount maximum fees for treat-
ment performed on a group basis in cases where the treatment
provided consists of a nonindividualized course of therapy
(e.g., pool therapy; group aerobics; and back classes).

Biofeedback treatment may be rendered on doctor's
orders only. The extent of biofeedback treatment is limited to
those procedures allowed within the scope of practice of a
licensed physical therapist. See chapter 296-21 WAC for
rules pertaining to conditions authorized and report require-
ments.

Billing codes and reimbursement levels are listed in the
fee schedules.

Proposed
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AMENDATORY SECTION (Amending WSR 06-09-071,
filed 4/18/06, effective 7/1/06)

WAC 296-23-230 Occupational therapy rules. Practi-
tioners should refer to WAC 296-20-010 through 296-20-125
for general information and rules pertaining to the care of
workers.

Refer to WAC 296-20-132 and 296-20-135 for informa-
tion regarding the conversion factors.

All supplies and materials must be billed using HCPCS
Level II codes, refer to the department's billing instructions
for additional information.

Occupational therapy treatment will be reimbursed only
when ordered by the worker's attending doctor and rendered
by a licensed occupational therapist or an occupational thera-
pist assistant serving under the direction of a licensed occu-
pational therapist. In addition, physician assistants may order
occupational therapy under these rules for the attending doc-
tor. Vocational counselors assigned to injured workers by the
department or self-insurer may request an occupational ther-
apy evaluation. However, occupational therapy treatment
must be ordered by the worker's attending doctor or by the
physician assistant.

An occupational therapy progress report must be submit-
ted to the attending doctor and the department or self-insurer
following twelve treatment visits or one month, whichever
occurs first. Occupational therapy treatment beyond the ini-
tial twelve treatments will be authorized only upon substanti-
ation of improvement in the worker's condition. An outline of
the proposed treatment program, the expected restoration
goals, and the expected length of treatment will be required.

The department or self-insurer will review the quality
and medical necessity of occupational therapy services. Prac-
titioners should refer to WAC 296-20-01002 for the depart-
ment's definition of medically necessary and to WAC 296-
20-024 for the department's rules regarding utilization review
and quality assurance.

The department will pay for a maximum of one occupa-
tional therapy visit per day. When multiple treatments (differ-
ent billing codes) are performed on one day, the department
or self-insurer will pay either the sum of the individual fee
maximums, the provider's usual and customary charge, or
(($109:92)) $113.84 whichever is less. These limits will not
apply to occupational therapy which is rendered as part of a
physical capacities evaluation, work hardening program, or
pain management program, provided a qualified representa-
tive of the department or self-insurer has authorized the ser-
vice.

The department will publish specific billing instructions,
utilization review guidelines, and reporting requirements for
occupational therapists who render care to workers.

Occupational therapy services rendered in the worker's
home and/or places other than the practitioner's usual and
customary office, clinic, or business facility will be allowed
only upon prior authorization by the department or self-
insurer.

No inpatient occupational therapy treatment will be
allowed when such treatment constitutes the only or major
treatment received by the worker. See WAC 296-20-030 for
further information.

Proposed [104]
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The department may discount maximum fees for treat-
ment performed on a group basis in cases where the treatment
provided consists of a nonindividualized course of therapy
(e.g., pool therapy; group aerobics; and back classes).

Billing codes, reimbursement levels, and supporting pol-
icies for occupational therapy services are listed in the fee
schedules.

AMENDATORY SECTION (Amending WSR 06-09-071,
filed 4/18/06, effective 7/1/06)

WAC 296-20-135 Conversion factors. (1) Conversion
factors are used to calculate payment levels for services reim-
bursed under the Washington resource based relative value
scale (RBRVS), and for anesthesia services payable with
base and time units.

(2) Washington RBRVS services have a conversion
factor of (($5422)) $56.38. The fee schedules list the reim-
bursement levels for these services.

(3) Anesthesia services that are paid with base and time
units have a conversion factor of (($2-97)) $3.08 per minute,
which is equivalent to (($44-55)) $46.20 per 15 minutes. The
base units and payment policies can be found in the fee
schedules.

WSR 07-05-071
PROPOSED RULES
OLYMPIC REGION
CLEAN AIR AGENCY
[Filed February 20, 2007, 2:51 p.m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule and Other Identifying Information: Olym-
pic Region Clean Air Agency (ORCAA) Regulations, Rule
3.1 Annual Registration Fees and Rule 3.3 Notice of Con-
struction Fees. The proposal increases annual fees for regis-
tration and notice of construction activities.

Hearing Location(s):  Olympic Region Clean Air
Agency, 2940 B Limited Lane N.W., Olympia, WA 98502,
on April 11,2007, at 10:00 a.m.

Date of Intended Adoption: April 11, 2007.

Submit Written Comments to: Olympic Region Clean
Air Agency, 2940 B Limited Lane N.W., Olympia, WA
98502, e-mail Robert@orcaa.org, fax (360) 491-6308, by
April 6, 2007.

Assistance for Persons with Disabilities: Contact Dan
Nelson by April 2, 2007, (360) 586-1044.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This change will
enable the agency to collect additional revenue for the regis-
tration and notice of construction programs. The additional
revenue is needed to more fully fund these programs. There
will be an increase in the annual registration fees charged to
existing businesses and industries registered with ORCAA.
Fees associated with air permits for new sources of air pollu-
tion will also increase.
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Reasons Supporting Proposal: Chapter 70.94 RCW pro-
vides air agencies authority to charge fees sufficient to cover
costs of implementing air regulatory programs including
annual registration of existing sources of air pollution and air
permitting programs for new sources of air pollution. The
registration and permitting programs have always been subsi-
dized by other funding sources. The fees have been increased
once (by 3.6%) in the last thirteen years.

Statutory Authority for Adoption: Chapter 70.94 RCW.

Statute Being Implemented: Chapter 70.94 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent:
Agency, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Robert Moody, 2940 B
Limited Lane N.W., Olympia, WA 98502, (360) 586-1044.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This agency is not sub-
ject to the Regulatory Fairness Act (chapter 19.85 RCW)
because air pollution control authorities are not deemed state
agencies (RCW 70.94.141).

A cost-benefit analysis is not required under RCW
34.05.328. Air pollution control authorities are not deemed
to be state agencies (RCW 70.94.141).

Olympic Region Clean Air

February 16, 2007
Richard A. Stedman
Executive Director

Reviser's note: The material contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 07-06 issue of the Register.

WSR 07-05-075
PROPOSED RULES
SPOKANE COUNTY AIR
POLLUTION CONTROL AUTHORITY
[Filed February 20, 2007, 3:18 p.m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 70.94.141(1).

Title of Rule and Other Identifying Information: Revise
SCAPCA Regulation I, Article VI, Section 6.17 - Standards
for Municipal Solid Waste Combusters which implements
federal emission guidelines for municipal solid waste com-
bustors.

Hearing Location(s): Spokane County Public Works
Building, Lower Level Hearing Room, 1206 West Broad-
way, Spokane, WA 99201, on April 5, 2007, at 9:00 a.m.

Date of Intended Adoption: April 5,2007.

Submit Written Comments to: April Westby, 1101 West
College, Suite 403, Spokane, WA 99201, e-mail alwestby@
scapca.org, fax (509) 477-6828, by April 4, 2007.

Assistance for Persons with Disabilities: Contact Bar-
bara Nelson by April 4, 2007, (509) 477-4727, ext. 116.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Purpose: Revise
SCAPCA Regulation I, Article VI, Section 6.17 to incorpo-
rate recent revisions to federally established emission guide-
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lines (40 C.F.R. Part 60, Subpart Cb) for municipal solid
waste combustors.

Reasons Supporting Proposal: If local rules are not
adopted, EPA will enforce the federal standards.

Statutory Authority for Adoption: RCW 70.94.141 and
70.94.380(2).

Statute Being Implemented: Chapter 70.94 RCW, 42
U.S.C. 7401 et. seq. and 42 U.S.C. 7412.

Rule is necessary because of federal law, [no informa-
tion supplied by agency].

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: The rule implements revised federally estab-
lished emission guidelines for certain municipal solid waste
combustors. The federal emission guidelines are codified in
40 C.F.R. 60, Subpart Cb. This proposal amends the earlier
version of SCAPCA Regulation I, Section 6.17. The rule
lowers allowable emissions from affected combustors for
several pollutants. The rule affects one facility in Spokane
County.

Name of Proponent: Spokane County Air Pollution
Control Authority, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: April Westby, 1101 West
College, Suite 403, Spokane, WA 99201, (509) 477-4727.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This is a local air pollu-
tion control authority rule. Chapter 19.85 RCW does not
apply to local air pollution control authority rule develop-
ment/amendments.

A cost-benefit analysis is not required under RCW
34.05.328. This is a local agency rule and pursuant to RCW
70.94.141(1), RCW 34.05.328 does not apply to this rule
amendment.

February 20, 2007
William O. Dameworth
Director

AMENDATORY SECTION
REGULATION I, ARTICLE VI, SECTION 6.17

SECTION 6.17 STANDARDS FOR MUNICIPAL
SOLID WASTE COMBUSTORS

A. Purpose. This section implements the emission
guidelines promulgated by the United States Environmental
Protection Agency (EPA) in 40 CFR Part 60, Subpart Cb,
establishing standards for the control of certain pollutants
emitted from municipal solid waste combustors.

B. Definitions. The definitions in 40 CFR §60.31Db, as in
effect on ((September15;1998)) December 1, 2006, are
adopted by reference except:

1. The references to §60.52b(c) in the definitions of max-
imum demonstrated municipal waste combustor unit load and
maximum demonstrated particulate matter control device
temperature are hereby changed to §60.33b (c)(1). ((()and
€4)-))

2. In sections 60.53b, 60.58b, and 60.59b, Administrator
means both the administrator of EPA and the Spokane
County Air Pollution Control Authority.

Proposed
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C. Applicability. Section 6.17 applies to all facilities
within Spokane County that are designated facilities as estab-
lished in 40 CFR §60.32b, as in effect on ((September3;
14998)) December 1, 2006.

D. Emission Standards. The following emission stan-

dards are adopted by reference. ((AH-faetlities(i-e;each
cinal solid I ) desi i€ of

this Selem’ﬂ Sha] 4 eemplb L *Ith these s Eafdl ai]ds H)’)aeeefdﬂﬂee

1. Particulate matter emissions shall not exceed the emis-
sion limit in 40 CFR §60.33b (a)(1)(i), as in effect on ((Sep-
tember151998)) December 1, 2006.

2. Opacity shall not exceed the emission limit in 40 CFR
§60.33b (a)(1)(iii), as in effect on ((September11998))
December 1, 2006.

3. Cadmium emissions shall not exceed the emission
limit in 40 CFR §60.33b (a)(2)(i), as in effect on ((September
+1998)) December 1, 2006.

4. Lead emissions shall not exceed the emission limit in
40 CFR §60.33b (a)(4), as in effect on ((September151998))
December 1, 2006.

5. Mercury emissions shall not exceed the emission limit
in 40 CFR §60.33b (a)(3), as in effect on ((Septembert;
14998)) December 1, 2006.

6. Sulfur dioxide emissions shall not exceed the emission
limit in 40 CFR §60.33b (b)(3)(i), as in effect on ((September
+1998)) December 1, 2006.

7. Hydrogen chloride emissions shall not exceed the
emission limit in 40 CFR §60.33b (b)(3)(ii), as in effect on
((September151998)) December 1, 2006.

8. Dioxins/furans emissions shall not exceed the emis-
sion limit in 40 CFR §60.33b (c)(1)&)-er-61), as in effect on
((September1;1998)) December 1, 2006.

9. Nitrogen oxide emissions shall not exceed the emis-
sion limits in Table 1 of 40 CFR §60.33b(d) (24-hour daily
arithmetic average), as in effect on ((September151998))
December 1, 2006.

10. Carbon monoxide emissions shall not exceed the
emission levels specified in Table 3 of 40 CFR §60.34b(a), as
in effect on ((September1;1998)) December 1, 2006.

E. Operating Practices. The operating practices of 40

CFR §60.53b (b) and (c), as in effect on ((Septembert5
1998)) December 1, 2006, are adopted by reference. ((AH
{; citities GestERatod ; of }“.E]SE; For Shill.l Efmf? ii]h
givenind—below:))

F. Operator Training and Certification. The operator
training and certification requirements of 40 CFR §60.54b, as
in effect on ((September1;1998)) December 1, 2006, are
adopted by reference with the following change:

1. A State certification program may only be used to
meet the certification requirements if it has been demon-
strated to EPA''s satisfaction that the State program is equiva-
lent to the American Society of Mechanical Engineers certi-
fication program.

(« il . i C . .

b ]E Ssaesighatea ; E] ”EE.]E ]5 EE].
ance-schedule-given-inJ—below:))

G. Fugitive Ash Emissions. The fugitive ash emission
requirements of 40 CFR §60.55b, as in effect on ((September

Proposed

Washington State Register, Issue 07-05

+1998)) December 1, 2006, are adopted by reference. ((AH
facilities cestgnate =—of this sectrof shak E.Emfb ith
fhEEE.qut.l-IEH.iEf-IFS iﬂ.)f)f cerdance-with-the complianee sched

H. Compliance and Performance Testing. The compli-
ance and performance testing requirements in 40 CFR
§60.58Db, as in effect on ((September151+998)) December 1
2006, are adopted by reference with the following changes:

1. In §60.58b (a)(1)(iii), the references to §60.53b(a) are
hereby changed to Table 3 of §60.34b(a).

2. In §60.58b(c), the reference to §60.52b (a)(1) and
(a)(2) is hereby changed to §60.33b (a)(1)(i) and (iii).

3. In §60.58b(d), the reference to §60.52b(a) is hereby
changed to §60.33b (a)(2), (a)(3), and (a)(4).

4. In §60.58b (d)(1), the reference to §60.52b (a)(3) and
(4) is hereby changed to §60.33b (a)(2) and (a)(4).

5. All references to §60.52b (a)(5) in §60.58b are hereby
changed to §60.33b (a)(3).

6. In §60.58b(e), the reference to §60.52b (b)(1) is
hereby changed to §60.33b (b)(3)(1).

7. In §60.58b(f), the reference to §60.52b (b)(2) is
hereby changed to §60.33b (b)(3)(ii).

8. All references to §60.52b(c) in §60.58b are hereby
changed to §60.33b (c)(1). ((and-():))

9.1n §60.58b (g)(5)(iii), the alternate testing schedule for
dioxins/furans, as applicable, shall be available to facilities
that achieve a dioxin/furan emission level less than or equal
to 15 nanograms per dry standard cubic meter total mass, cor-
rected to 7 percent oxygen.

10. In §60.58b(h), the references to §60.52b(d) are
hereby changed to Table 1 of §60.33b(d).

11. In §60.58b(i), the reference to §60.53b is hereby
changed to Table 3 of §60.34b(a) and §60.53b (b) and (c).

12. In §60.58b(1), the references to §60.53b(a) are hereby
changed to Table 3 of §60.34b(a).

1. In §60.58b(c), the reference to §60.52b (a)(1) and
(a)(2) is hereby changed to §60.33b (a)(1)(i) and (iii).

2. In §60.58b(d), the reference to §60.52b(a) is hereby
changed to §60.33b (a)(2), (a)(3), and (a)(4).

3. In §60.58b (d)(1), the reference to §60.52b (a)(3) and
(4) is hereby changed to §60.33b (a)(2) and (a)(4).

4. All references to §60.52b (a)(5) in §60.58b are hereby
changed to §60.33b (a)(3).

5. In §60.58b(e), the reference to §60.52b (b)(1) is
hereby changed to §60.33b (b)(3)(1).

6. In §60.58b(f), the reference to §60.52b (b)(2) is
hereby changed to §60.33b (b)(3)(ii).

7. All references to §60.52b(c) in §60.58b are hereby
changed to §60.33b (c)(1) and (ii).

8. In §60.58b (g)(5)(iii), the alternate testing schedule for
dioxins/furans, as applicable, shall be available to facilities
that achieve a dioxin/furan emission level less than or equal
to 15 nanograms per dry standard cubic meter total mass, cor-
rected to 7 percent oxygen.

9. In §60.58b(h), the references to §60.52b(d) are hereby
changed to Table 1 of §60.33b(d).

10. In §60.58b(i), the reference to §60.53b is hereby
changed to Table 3 of §60.34b(a) and §60.53b (b) and (c).

11. In §60.58b(i), the references to §60.53b(a) are hereby
changed to Table 3 of §60.34b(a).
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I. Reporting and Recordkeeplng The reportmg and
recordkeeping requirements in 40 CFR §60.59b, as in effect
on December 1, 2006, are adopted by reference with the fol-
lowing changes:

1. §60.59b (a), (b)(5), and (d)(11) are hereby deleted.

2. In §60.59b(d), the reference to §60.52b is hereby
changed to §60.33b.

3. In §60.59b(d), the reference to §60.53b is hereby
changed to Table 3 of §6O 34b(a) and §60 53b (b) and (c).

inJd-below:))

J. Compliance Schedule.
determined in B. above, shall comply with the requirements
of Section 6.17 as of the effective date of this regulation

All designated facilities, as

((Deecember151999)) except for the following:

1. The requirement specified in §60.54b(d) does not
apply to chief facility operators, shift supervisors, and control
room operators who have obtained full certification from the
American Society of Mechanical Engineers or a state certifi-
cation plan on or before December 1, 1999.

2. The owner or operator may request that the EPA
Administrator waive the requirement specified in §60.54b(d)
for chief facility operators, shift supervisors, and control
room operators who have obtained provisional certification
from the American Society of Mechanical Engineers or a
state certification plan on or before December 1, 1999.

((3—”Phe—ﬂﬂﬁal—tfa1ﬂmg—feqwfemeﬂfs—speeiﬁed—m

Deeember11999-))
Reviser's note: The typographical errors in the above material
occurred in the copy filed by the Spokane County Air Pollution Control

Authority and appear in the Register pursuant to the requirements of RCW
34.08.040.
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PROPOSED RULES
DEPARTMENT OF ECOLOGY
[Order 05-16—Filed February 20, 2007, 4:27 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 05-
19-151.

Title of Rule and Other Identifying Information: Chap-
ter 173-98 WAC, Uses and limitations of the water pollution
control revolving fund and chapter 173-95A WAC, Uses and
limitations of the centennial clean water fund.

Hearing Location(s): Federal Way Regional Library,
34200 1st Way South, Federal Way, 98003, on March 28,
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2007, at 1:00 p.m.; and at the Ramada Inn Spokane Airport,
8909 West Airport Drive, Spokane, WA 99219, on March 29,
2007, at 1:00 p.m.

Date of Intended Adoption: June 28, 2007.

Submit Written Comments to: Cindy Price, Department
of Ecology, Water Quality Financial Management Section,
P.O. Box 47600, Olympia, WA 98504-7600, e-mail
cprid61@ecy.wa.gov, fax (360) 407-7151, by April 6, 2007.

Assistance for Persons with Disabilities:  Contact
Shawna Beers at (360) 407-6502 by at least seven days prior
to hearing, TTY 711 or persons with speech disability call
(877) 833-6341.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
the proposed rule changes is to reflect existing and new fund-
ing initiatives and priorities identified by ecology, EPA, and
other stakeholders and clients.

These changes include, but are not limited to the follow-
ing:

. Incorporate and clarify federal requirements, such as
perpetuity for the water pollution control revolving
fund.

. Incorporate and clarify the intent of state statute.

. Add and clarify definitions.

. Update hardship-funding criteria for loans and grants to

include a sliding scale for level of hardship and level of
interest rates charged, which will help sustain the per-
petuity of the water pollution control revolving fund.

. Redistribute program funding allocations between
facilities and activities projects.

. Update requirements in the alternative contracting pilot
rule of 2002 based on lessons learned (the pilot rule
was rescinded in 20006).

. Enhance the current integrated funding approach

between the water pollution control revolving fund and
the centennial program and provide consistency.

. Add new loan and grant eligibilities, such as best man-
agement practices.
. Enhance the current on-site septic system local loan

program by introducing hardship grants.

. Provide added flexibility in the application process.

. Apply "plain talk" principles per the governor's execu-
tive order.

Statutory Authority for Adoption: Chapter 90.50A
RCW, Water pollution control facilities—Federal capitaliza-
tion grants.

Statute Being Implemented: Chapter 90.50A RCW,
Water pollution control facilities—Federal capitalization
grants and chapter 70.146 RCW, Water pollution control
facilities financing.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent:
mental.

Name of Agency Personnel Responsible for Drafting:
Cindy Price, Ecology Headquarters, Olympia, Washington,
(360) 407-7132; Implementation and Enforcement: Steve
Carley, Ecology Headquarters, Olympia, Washington, (360)
407-6572.

Department of ecology, govern-

Proposed



WSR 07-05-078

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule making is
exempt from chapter 19.85 RCW because the stakeholders
and clients impacted by the proposed rule changes are public
bodies and therefore no small businesses are impacted.

A cost-benefit analysis is not required under RCW
34.05.328. This rule making is exempt from the require-
ments in RCW 34.05.328 because the rules relate only to
internal government operations that are not subject to viola-
tion by a nongovernmental party.

February 20, 2007
Polly Zehm

Deputy Director

AMENDATORY SECTION (Amending Order 00-10, filed

12/8/00, effective 1/8/01)

WAC 173-95A-010 ((Whatis—thepurpose-eofthis
ehapter?)) Purpose. ((Thepurpese-of-thischapteristo-set
corth lirmitat] he allocati i A i
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AMENDATORY SECTION (Amending Order 00-10, filed
12/8/00, effective 1/8/01)

WAC 173-95A-020 ((What-are-the-definitions-ofkey
terms?)) Definitions. (((H)"Aetivities"—see"water pellution

: A -= adatton—In e bo-en .--- ---,
i j -)) (1) The pur-

pose of this chapter is to set forth requirements for the depart-

ment of ecology's administration of the centennial clean
water program, as authorized by chapter 70.146 RCW, Water
pollution control facilities financing. This fund provides
financial assistance to public bodies for statewide, high-pri-
ority water quality projects in the form of grants and loans
through appropriation by the Washington state legislature.

(2) The centennial program may be used for the follow-
ing purposes:

(a) To make grants and loans to finance the planning,

design, and/or construction of water pollution control facili-
ties; and
(b) To make grants and loans for nonpoint source pollu-

tion control management programs, including planning and
implementing elements of the most current version of the

"Washington's Water Quality Management Plan to Control
Nonpoint Sources of Pollution," (ecology publication #05-

10-027).

NEW SECTION

WAC 173-95A-015 Integrated funding approach. (1)
Where possible, the Washington state department of ecology
combines the management of the centennial program with
other funding programs, such as the Washington state water
pollution control revolving fund, and the Clean Water Act
section 319 nonpoint source fund.

(2) The integrated funding process includes a combined
funding cycle, program guidelines, funding offer and appli-
cant list, and statewide funding workshops.

Proposed
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+14997.)) For the purposes of this chapter:
(1) Activities see water pollution control activities.
2) Applicant means a public body that has applied for
funding.
(3) Best management practices (BMP) means physical,

structural, and/or managerial practices approved by the

department that prevent or reduce pollutant discharges.
(4) Cash match means moneys used to match the state

Washington State Register, Issue 07-05

(5) Ceiling amount means the highest level of financial

assistance the department can provide to a recipient for an
individual project.

(6) Centennial means the centennial clean water pro-
gram.

(7) Commercial. industrial, and institutional flows
mean the portion of the total flows to a facility that originate
from commercial establishments, industrial facilities, or
institutional sources such as schools, hospitals, and prisons.

(8) Competitive funding means moneys available for
projects through a statewide evaluation process.

(9) Completion date or expiration date means the date
indicated in the funding agreement in which all milestones
and objectives associated with the goals of the project are
met.

(10) Concentrated animal feeding operation (CAFO)
means:

(a) An animal livestock feeding operation that dis-

charges animal waste to the waters of Washington state more
frequently than the twenty-five-year, twenty-four-hour storm

event; or

(b) An operation that is under a department administra-

tive order, notice of violation, a National Pollution Discharge

Elimination System permit; or
(c) An operation that will be required to have a National

Pollution Discharge Elimination System permit coverage in
the near future: or

(d) An operation designated by the Environmental Pro-
tection Agency as polluting the waters of Washington state.

(11) Conservation easement means a recorded legal
agreement between a landowner and a public body to allow
or restrict certain activities and uses that may take place on
his or her property.

(12) Conservation plan means a document that outlines
how a project site will be managed using best management
practices to avoid potential negative environmental impacts.

(13) Construction means to erect, install, expand, or
improve water pollution control facilities or activities. Con-
struction includes construction phase engineering and prepa-
ration of the operation and maintenance manual.

(14) Cost-effective alternative means the option
selected in an approved facilities plan that meets the require-
ments of the project, recognizes environmental and other
nonmonetary impacts, and offers the lowest cost over the life
of the project (i.e., lowest present worth or equivalent annual
value).

15) Department means the Washington state department
of ecology.

(16) Design means the preparation of the plans and spec-

ifications used for construction of water pollution control
facilities or activities.

(17) Director means the director of the Washington state
department of ecology or his or her authorized designee.

(18) Draft offer and applicant list means a catalog of
all projects considered and proposed for funding based on an

evaluation and the appropriations in the Washington state

capital budget.
(19) Easement means a recorded legal agreement

between a public body and a landowner that allows the public

share of a grant.

Proposed

body to have access to the landowner's property at any time to
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inspect, maintain, or repair loan-or-grant-funded activities or
facilities.

(20) Effective date means the date the loan or grant
agreement is signed by the department's water quality pro-

WSR 07-05-078

(35) Grant agreement means a contractual arrangement

between a public body and the department.
(36) Indirect cost means costs that benefit more than
one activity of the recipient and not directly assigned to a par-

gram manager.
(21) Eligible cost means the portion of the facilities or

activities project that can be funded.

(22) Enforcement order means an administrative

requirement issued by the department under the authority of

ticular project objective.

(37) In-kind contributions means the value of noncash
contributions provided for a project.

(38) Interlocal agreement means a written arrangement
between a grant recipient and another public body to provide

RCW 90.48.120 that directs a public body to complete a

eligible grant match contributions to a project. Interlocal

specified course of action within an explicit period to achieve

agreements are subject to chapter 39.34 RCW, Interlocal

compliance with the provisions of chapter 90.48 RCW.

(23) Engineering report means a document that

includes an evaluation of engineering and other alternatives

Cooperation Act.
(39) Interlocal costs means the value of goods or ser-
vices provided to a project by a public body under the terms

that meet the requirements in chapter 173-240 WAC, Sub-

of an interlocal agreement. Interlocal contributions satisfy

mission of plans and reports for construction of wastewater

cash matching requirements.

facilities.

(24) Environmental degradation means the reduced
capacity of the environment to meet social and ecological
objectives and needs.

(25) Environmental emergency means a problem that a

public body and the department agree poses a serious, imme-
diate threat to the environment or to the health or safety of a

community and requires immediate corrective action.
(26) Estimated construction cost means the expected

(40) Infiltration and inflow means water, other than

wastewater, that enters a sewer system.

(41) Infiltration and inflow correction means the cost-

effective alternative or alternatives identified in an approved

facilities plan or engineering report for eliminating or reduc-
ing the infiltration and inflow to an existing sewer system.

(42) Landowner agreement means a written arrange-
ment between a public body and a landowner that allows the
public body to have access to the property to inspect project-

amount for labor, materials, equipment, and other related

related components.

work necessary to construct the proposed project.

(27) Existing need means water pollution control facil-

ity's capacity reserved for all users, at the time of application,

(43) Loan agreement means a contractual arrangement
between a public body and the department that involves a dis-
bursement of moneys that must be repaid.

in order to meet the requirements of the water quality based
effluent limitations in the associated National Pollution Dis-

(44) Loan default means failure to make a loan repay-
ment to the department within sixty days after the payment

charge Elimination System or state waste discharge permit.
(28) Existing residential need means water pollution
control facility's capacity reserved for the residential popula-

was due.
(45) Match means the recipient share of eligible project
costs.

tion, at the time of application, in order to meet the water
quality based effluent limitations in the associated National
Pollution Discharge Elimination System or state waste dis-

charge permit.
(29) Extended grant payments means cash disburse-

(46) Nonpoint source water pollution means pollution
that enters any waters from widespread water-based or land-
use activities. Nonpoint source water pollution includes, but
is not limited to atmospheric deposition; surface water runoff
from agricultural lands, urban areas, and forest lands; subsur-

ments for eligible project costs made with equal annual pay-

face or underground sources; and discharges from boats or

ments as established in RCW 70.146.075.
(30) Facilities see water pollution control facility.
31) Facilities plan means an engineering report that
includes all the elements required by the state environmental

other marine vessels.
(47) Plans and specifications means the construction

contract documents and supporting engineering documents
prepared in sufficient detail to allow contractors to bid on and

review process (SERP), National Environmental Policy Act
(NEPA) as appropriate, other federal statutes, and planning

requirements under chapter 173-240 WAC, Submission of
plans and reports for construction of wastewater facilities.
(32) Final offer and applicant list means a catalog of
all projects considered and proposed for funding and those
offered funding.
(33) Force account means loan or grant project work
performed using labor, materials, or equipment of a public

body.
(34) Funding cycle means the events related to the com-

petitive process used to allocate moneys from the clean water

state revolving fund, centennial clean water program, and the
Clean Water Act section 319 nonpoint source fund for a state

construct water pollution control facilities. "Plans and speci-
fications" and "design" may be used interchangeably.

48) Preliminary project priority list means a catalo
of all projects considered for funding based on the governor's
budget and submitted to the Washington state legislature for
its consideration during budget development.

(49) Project means a water quality improvement effort
funded with a grant or loan.

(50) Project completion or expiration means the date
indicated in the funding agreement in which all milestones
and objectives associated with the goals are met.

(51) Public body means a state of Washington county,
city or town, conservation district, other political subdivision,
municipal corporation, quasi-municipal corporation, those

fiscal year.

[111]

Indian tribes recognized by the federal government, or insti-
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tutions of higher education when the proposed project is not

Washington State Register, Issue 07-05

residential, commercial, industrial, and agricultural wastes.

part of the school's statutory responsibility.
(52) Public _health emergency means a situation

Facilities include all necessary equipment, utilities, struc-
tures, real property, and interests in and improvements on

declared by the Washington state department of health in
which illness or exposure known to cause illness is occurring

or is imminent.

(53) Recipient means a public body that has an effective
loan or grant agreement with the department.

(54) Riparian buffer or zone means a swath of vegeta-

real property.
(66) Water resource inventory area (WRIA) means
one of the watersheds in the state of Washington, each com-

posed of the drainage areas of a stream or streams, as estab-
lished in the Water Resources Management Act of 1971

(chapter 173-500 WAC).

tion along a channel bank that provides protection from the

erosive forces of water along the channel margins and exter-
nal nonpoint sources of pollution.

(55) Scope of work means a detailed description of
project tasks, milestones, and measurable objectives.

(56) Service area population means the number of peo-
ple served in the area of the project.

(57) Severe public health hazard means a situation
declared by the Washington state department of health in
which the potential for illness exists, but illness is not occur-
ring or imminent.

(58) Sewer means the pipe and related pump stations
located on public property or on public rights of way and
easements that convey wastewater from buildings.

(59) Side sewer means a sanitary sewer service exten-
sion from the point five feet outside the building foundation
to the publicly owned collection sewer.

(60) State environmental review process (SERP)
means the National Environmental Protection Act (NEPA)-
like environmental review process adopted to comply with
the requirements of the Environmental Protection Agency's
Code of Regulations (40 CFR § 35.3140). SERP combines
the State Environmental Policy Act (SEPA) review with
additional elements to comply with federal requirements.

(61) Total eligible project cost means the sum of all
expenses associated with a water quality project that are eli-
gible for funding.

(62) Total project cost means the sum of all expenses
associated with a water quality project.

(63) Water pollution means contamination or other

alteration of the physical, chemical, or biological properties
of any waters of the state, including change in temperature,
taste, color, turbidity, or odor; or any discharge of a liquid,
gas, solid, radioactive substance, or other substance into any
waters of the state that creates a nuisance or renders such
waters harmful, detrimental, or injurious to the public, to ben-
eficial uses, or to livestock, wild animals, birds, fish, or other
aquatic life.

(64) Water pollution control activities or activities
means actions taken by a public body for the following pur-
poses:

(a) To prevent or mitigate pollution of underground
water;

(b) To control nonpoint sources of water pollution;

(c) To restore the water quality of freshwater lakes: and

(d) To maintain or improve water quality through the use
of water pollution control facilities or other means.

(65) Water pollution control facility or facilities
means any facilities or systems for the control, collection,
storage, treatment, disposal, or recycling of wastewater,

including. but not limited to, sanitary sewage, storm water,

Proposed [112]

PART 1
ELIGIBLE PROJECT TYPES

AMENDATORY SECTION (Amending Order 00-10, filed

12/8/00, effective 1/8/01)

WAC 173-95A-100 ((Hew-are-grants-andloansman-
aged?)) Grant and loan eligible. (((D-Fimelyuse-effunds:
Proi nded withl ; | ol fund
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iptents:)) Certain projects

or project elements, including but not limited to the following
(1) Aquatic plant control when the water quality degra-
dation is due to the presence of aquatic plants, and the

source(s) of pollution can be addressed sufficiently to ensure
that the pollution is eliminated;
(2) BMP implementation on private property:

WSR 07-05-078

(a) Best management practices that consist of new. inno-

vative or alternative technology not yet demonstrated in the
department's region in which it is proposed;

(b) Best management practices in the riparian buffer or
zone, such as revegetation or fence construction and where a
conservation easement or landowner agreement is granted by
the landowner; and

(c) Other water quality best management practices that
are evaluated and approved by the department on a case-by-
case basis, and where a conservation easement or landowner
agreement is granted by the landowner:;

(3) BMP implementation on public property:;

(4) Computer equipment and software specific to the
funded project and preapproved by the department;

(5) Diagnostic studies to assess current water quality;

(6) Education and outreach efforts for the public;

(7) Environmental checklists, assessments, and impact
statements necessary to satisfy requirements for the SEPA,
the NEPA, and the SERP;

(8) Equipment and tools as identified in a grant or loan
agreement;
(9) Ground water protection activities such as well-

head protection and critical aquifer recharge area protection;

(10) Hardship assistance for wastewater treatment
facilities construction, storm water management, and on-site
septic system repair and replacement, and construction ele-
ments of a design-build-operate project;

(11) Implementation of eligible projects identified in
water quality plans;

(12) Indirect costs as defined in the most recently
updated edition of Administrative Requirements for Ecology
Grants and Loans (publication #91-18):;

(13) Lake implementation and planning activities on
lakes with public access;

(14) Landscaping for _erosion control directly related
to a project, or site-specific landscaping in order to mitigate
site conditions and comply with requirements in the State
Environmental Policy Act or the National Environmental
Policy Act;

(15) Light refreshments for meetings when specified in

the loan or grant agreement;

(16) Monitoring BMP effectiveness:

(17) Monitoring equipment used for water quality
assessment;

(18) Monitoring water quality:
(19) On-site septic systems:

(a) Development and administration of a local loan
fund for on-site septic system repair and replacement for
residential and small commercial systems; and

(b) On-site wastewater system surveys;

(20) Model ordinances development and dissemination
of model ordinances to prevent or reduce pollution from non-

point sources;
21) Planning comprehensive basin, watershed, and

area-wide water quality development;
(22) Riparian and wetlands habitat restoration and
(23) Sales tax;
(24) Stream restoration that meets recognized water
quality standards;

Proposed
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(25) Storm water certain nonpermit-related planning

activities, such as education and outreach, establishing a
storm water utility, identifying and mapping of pollution

sources, and department-approved erosion control;
(26) Total maximum daily load study development
and implementation;

(27) Training to develop specific skills that are neces-

sary to directly satisfy the scope of work. Training, confer-
ence registration, or annual meeting fees must be preap-

proved by the department;
28) Wastewater or storm water utility development:
(29) Wastewater or storm water utility rate or devel-

opment impact fee studies;
(30) Water quality education and stewardship pro-
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(d) Value engineering for water pollution control facili-
ties;

(¢) Design or construction costs associated with design-
build or design-build-operate contracts;

(3) Land acquisition:

(a) As an integral part of the treatment process (e.g., land
application);

(b) For prevention of water pollution;

(c) For siting of water pollution control facilities, sewer
rights of way, easements, and associated costs; or

(d) for wetland habitat preservation;

(4) Legal expenses will be determined on a case-by-case

basis, such as development of local ordinances, use of a bond
counsel, review of technical documents;

grams; and
(31) Wellhead protection.

AMENDATORY SECTION (Amending Order 00-10, filed

12/8/00, effective 1/8/01)

WAC 173-95A-110 ((Generalprovisiens:)) Loan only
llglble ((H%—Q%her—sta%e—aﬂd—fedeml—gfam—fuﬂdmg—@%hef

wrl—l—be—pfeﬁded—as—ﬂeeded—)) Certaln Dr01ects or prolect ele-
ments, including but not limited to the following may be eli-
gible for centennial loan assistance:

(1) CAFQs. for BMP implementation;

(2) Facilities for wastewater and storm water:

(a) Planning:

i) Comprehensive sewer planning, including waste-
water elements of capital facilities planning under the
Growth Management Act;

i) Facilities planning for water pollution control facil-
ities; and

(iii) Storm water planning for permitted facilities;

(b) Design preparation of plans and specifications for
water pollution control facilities;

(i) Combined sewer overflow abatement;

(i) Side sewers or individual pump stations or other
appurtenances on private residential property:

(iii) Sewers and side sewers on public property for infil-
tration and inflow correction projects, and to replace existing
water pollution control facilities;

(iv) Facilities for the control, storage, treatment, convey-
ance, disposal, or recycling of storm water; and

(v) Water pollution control facility construction with
reserve capacities to meet up to one hundred ten percent of
existing residential needs;
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(5) On-site septic systems:
(a) Local loan fund program development and adminis-

tration;

(b) New sewer systems to eliminate failing or failed on-

site septic systems;

(6) Spare parts initial set of spare parts for equipment
that is critical for a facility to operate in compliance with dis-
charge permit requirements; and

(7) Transferring ownership of a small wastewater sys-
tem to a public body.

NEW SECTION

WAC 173-95A-120 Projects ineligible for centennial
program funding. While it is impossible to list every project
or project element that is not eligible, some examples of inel-
igible projects include:

(1) Abandonment or demolition of existing structures;

(2) Acts of nature that alter the natural environment,
thereby causing water quality problems;

(3) Commercial, institutional or industrial wastewater
pretreatment;

(4) Compensation or damages for any claim or injury of
any kind arising out of the project, including any personal
injury, damage to any kind of real or personal property, or
any kind of contractual damages, whether direct, indirect, or
consequential;

(5) Cost-plus-a-percentage-of-cost contracts (also
known as multiplier contracts), time and materials contracts,
and percent-of-construction contracts in facilities projects;

(6) Facilities intended solely to control, transport, treat,
dispose, or otherwise manage commercial, institutional, or
industrial wastewater;

(7) Fines and penalties due to violations of or failure to
comply with federal, state, or local laws;

(8) Flood control, projects or project elements intended
solely for flood control;

(9) Funding application preparation for loans or
grants;

(10) Interest on bonds, interim financing, and associated
costs to finance projects;

(11) Landscaping for aesthetic reasons;

(12) Legal expenses associated with claims and litiga-
tion;

(13) Lobbying or expenses associated with lobbying;
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(14) Monitoring equipment for sampling and analysis
of commercial, institutional, or industrial discharges;

(15) Office furniture not included in the recipient's indi-
rect rate;

(16) Operating expenses of local government, such as
the salaries and expenses of a mayor, city council member,
city attorney, etc.;

(17) Operation and maintenance costs;

(18) Overtime differential paid to employees of a public
body to complete administrative or force account work;

(19) Permit fees;

(20) Professional dues;

(21) Reclamation of abandoned mines;

(22) Refinance of existing debt;

(23) Rework costs or previously funded objectives;

(24) Solid or hazardous waste;

(25) Vehicle purchase except for vehicles intended for
the transportation of liquid or dewatered sludge or septage;
and

(26) Water quantity or other water resource issues.

PART 2
LOAN INTEREST RATES

NEW SECTION

WAC 173-95A-200 Centennial clean water program
loan interest rates. The department bases loan recipient
interest rates on the average market interest rate. The average
market interest rate is based on the daily market rate pub-
lished in the bond buyer's index for tax-exempt municipal
bonds for the period from sixty to thirty days before the
annual funding application cycle begins. See WAC 173-
95A-400 for hardship interest rates.

Loan terms and interest rates are as follows:

NEW SECTION
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Repayment Period Interest Rate

Up to five years: Thirty percent of the aver-

age market rate.

More than five but no more
than twenty years:

Sixty percent of the average
market rate.

PART 3
HOW TO APPLY FOR FUNDING

NEW SECTION

WAC 173-95A-300 Application for funding. (1) To
apply for funding the applicant must submit a completed
application to the department. The department will provide
the application on the agency web site.

(2) The applicant may be asked to provide the following
project information:

(a) Basic information such as names of contacts,
addresses, and other tracking information;

(b) Project summary;

(c) Project goals, objectives, and milestones;

(d) Overall water quality benefits;

(e) Public health benefits;

(f) Sources of pollution addressed;

(g) How the project will address state and federal man-
dates, elements in "Washington's water quality plan to con-
trol nonpoint sources of pollution," or other such plans;

(h) Performance measures and postproject assessment
monitoring;

(1) Readiness to proceed, likelihood of success, and mea-
sures of success specific to the project;

(j) Local initiatives, commitments, or priorities related to
the project; or

(k) Other information requested by the department.

WAC 173-95A-310 Ecology's responsibilities. (1) A general funding cycle schedule is provided in figure 1.

Figure 1: Fiscal Year Annual Water Quality Funding Cycle Process Steps

Agreement Development

Issue Final Offer and Applicant
List, and Funding Letters

Issue Draft Offer and
Applicant List
(starts 30-day public
comment period)

(to legislature prior to
budget development)

Preliminary Priority Project List

Rating and Ranking

Application Submittal
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(2) Ecology will provide the following services:

(a) Make available the application and applicable guide-
lines before the associated funding cycle begins;

(b) Conduct at least one application workshop in each of
ecology's four regions;

(c) Conduct preapplication workshops to discuss
regional level priorities if applicable;

(d) After the application deadline, complete an initial
review of project proposals for funding eligibility;

(e) Request other agencies to provide evaluation assis-
tance as needed;

(f) Rate and rank the applications using a consistent scor-
ing system;

(g) Prepare a combined preliminary project priority list,
after evaluation and scoring of all applications;

(h) Submit preliminary project priority list to the state
legislature for budget consideration;

(i) Develop a combined draft offer and applicant list;

(j) Facilitate a public review and comment period for the
combined draft offer and applicant list;

(k) Sponsor at least one public meeting to explain the
combined draft offer and applicant list;

(1) Develop a combined "final offer and applicant list."
Public comments collected during draft public review period
will be incorporated and result in a responsiveness summary;

(m) Issue funding decision letters to all applicants; and

(n) Negotiate, develop, and finalize loan or grant agree-
ments.

NEW SECTION

WAC 173-95A-320 Final offer and applicant list.
Loan and grant offers identified on the "final offer and appli-
cant list" will be effective for up to one year from the publi-
cation date of the "final offer and applicant list." Loan and
grant offers that do not result in a signed agreement are auto-
matically terminated.

PART 4
FINANCIAL HARDSHIP ASSISTANCE

NEW SECTION

WAC 173-95A-400 Wastewater treatment facilities
construction. (1) There are three primary factors considered
in determining hardship funding for the construction portion
of a wastewater treatment facilities projects:

(a) Service area population;

(b) Existing residential need at the time of application;
and

(c) Level of financial burden placed on the ratepayers.

(2) Service area population. Applicants serving an area
of twenty-five thousand or less can request hardship-funding
consideration by submitting a financial hardship analysis
form, provided by the department, along with the grant and
loan funding application. If the service area population is dif-
ferent from the population of the applicant, the applicant
must show that the hardship assistance is solely used to ben-
efit the population of the service area.
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(3) Existing residential need. Water pollution control
facilities construction costs that are associated with existing
residential need plus ten percent at the time of application
may be eligible for funding. Additional reserve capacity for
growth is not eligible for grant funding.

For example:

If an applicant applies for ten million dollars to

finance facilities construction costs, where six mil-

lion dollars is for existing residential need and the

remaining four million dollars is for reserve capac-

ity for growth, the applicant may be eligible for six

million six hundred thousand dollars in grant fund-

ing.
Residential need: $6,000,000
Reserve capacity for growth

(10% of $6M): $600.000
Grant Eligible Amount $6,600,000

(4) Level of financial burden.

(a) Financial burden for the sewer ratepayer is deter-
mined by calculating the residential sewer user fee as a per-
cent of the median household income (MHI). The residential
sewer user fee is calculated using:

(i) Estimated construction cost;

(i1) Projected future operation and maintenance costs for
the total facility;

(iii) The applicant's current debt service on the project;

(iv) Other grants;

(v) Existing annual operation, maintenance, and equip-
ment replacement costs;

(vi) The total number of households existing at the time
of application that will be served by the project; and

(vii) The nonresidential share of the total annual costs;

(b) The sewer user fee as a percentage of the MHI is the
basis for the department's grant and loan hardship-funding
continuum (shown below in figure 2 and figure 3);

(c) The most recent available census data determines the
median household income. This data is updated yearly based
on inflation rates as measured by the Federal Bureau of Labor
Statistics and published as the Consumer Price Index; and

(d) If median household income data are not available
for a community or if the community disputes the data used
by the department, the department may allow an applicant to
conduct a scientific survey to determine the median house-
hold income.

(5) Hardship grant ceiling amounts. The department
uses the grant hardship-funding continuum, shown in figure 2
below, to determine the percent of grant awarded. There is a
funding ceiling of five million dollars per project.

For example:

When a grant applicant with a service area popula-
tion of twenty-five thousand or less can demonstrate
that its sewer user rates for the proposed project are
between three and five percent of the median house-
hold income, the applicant may receive a grant of
seventy-five percent of eligible project costs, not to
exceed five million dollars (see figure 2 below).
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(6) If a project in the hardship category receives partial
funding due to department funding constraints, the depart-
ment may offer the remaining funding, up to five million dol-
lars, in the next funding cycle, and on a case-by-case basis.
The department may require further hardship analysis before
offering the remaining moneys.

(7) Loan terms and interest rates. The department
uses the loan hardship-funding continuum, shown in figure 2
below, to determine the hardship-loan interest rates. There is
a funding ceiling of five million dollars. In addition to a
reduced interest rate, the applicant may receive longer loan
repayment terms, not to exceed twenty years.

For example:

Assuming that the average market rate for tax-
exempt municipal bonds is five percent, the follow-
ing would apply.

When a loan applicant with a service area popula-
tion of twenty-five thousand or less can demonstrate
that its sewer user rates for the proposed project are
between three and five percent of the median house-
hold income, the applicant may be eligible for a
twenty-year repayment term and a one percent inter-
estrate. This interest rate represents twenty percent
of the average market rate for tax-exempt municipal
bonds (see figure 3 below).

(8) Design-build-operate (construction portion).

(a) Design-build or design-build-operate projects must
be consistent with applicable statutes, such as chapter 39.10
RCW, Alternative public works contracting procedures,
chapter 70.150 RCW, Water Quality Joint Development Act,
and/or chapter 35.58 RCW, Metropolitan municipal corpora-
tions;

(b) The construction portion of a design-build-operate
project under chapter 70.150 RCW, Water Quality Joint
Development Act, may be eligible for a grant if the public
body can demonstrate financial hardship in accordance with

(10) Figure 2: Grant Hardship-Funding Continuum
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WAC 173-95A-400. Hardship-grant ceiling amounts found
in WAC 173-95A-520 apply;

(c) Design-build-operate projects must comply with
chapter 35.58 RCW, Metropolitan municipal corporations;

(d) The project scope of work must implement a depart-
ment-approved facilities plan;

(e) In addition to the project application information
found in WAC 173-95A-300, the project will be evaluated on
the applicant's level of administrative and technical expertise;

(f) At the time of application, the following must be pro-
vided:

(1) A legal opinion from an attorney of the public body
indicating that the public body has sufficient legal authority
to utilize the process;

(i1) A department-approved facilities plan;

(iii) A report detailing the projected savings based on a
cost and time-to-complete as compared to the traditional
design-bid-construct process;

(g) The department may require that the public body
obtain delegation authority consistent with chapter 90.48
RCW, Water pollution control, and assume the responsibility
for sequential review and approval of plans, specifications,
and change orders. The department will continue to make all
eligibility determinations;

(h) Costs associated with change orders are not eligible
for reimbursement;

(1) Projects must be completed according to the timeline
in WAC 173-95A-700 and 173-95A-710; and

(j) Before the loan agreement is signed, the following
must be approved by the department:

(i) Primary design elements;

(i1) Final service agreements.

(9) Extended grant payments. In some cases, the leg-

islature may appropriate extended grant payments per RCW
70.146.075.

Sewer User Fee 2.0% and above, but | 3.0% and above, but
divided by MHI Below 2.0% Below 3.0% below 5.0% 5.0% and above
Hardship Designation | Nonhardship Moderate Hardship Elevated Hardship Severe Hardship (Very
(Low sewer user rates high sewer user rates in
in relation to MHI) relation to median
(Not funded with grant household income
dollars) (MHI))
Grant Hardship- 0% Grant 50% Grant (up to five | 75% Grant (up to five | 100% Grant (up to
Funding Continuum million dollars) million dollars) five million dollars)

(11) Figure 3: Loan Hardship-Funding Continuum

Sewer User Fee 2.0% and above, but | 3.0% and above, but
divided by MHI Below 2.0% Below 3.0% below 5.0% 5.0% and above
Hardship Designation | Nonhardship Moderate Hardship | Elevated Hardship | Severe Hardship (Very
(Low sewer user rates in high sewer user rates in
relation to MHI) relation to median
(Not funded with grant household income
dollars) (MHI))
Loan Hardship- Loan at 60% of market rate | Loan at 40% of mar- | Loan at 20% of mar- | Loan at 0% interest
Funding Continuum ket rate ket rate
[117] Proposed
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NEW SECTION

WAC 173-95A-410 On-site septic system repair and
replacement programs. Applicants may apply for grant
funding in conjunction with a state water pollution control
revolving fund loan to establish or continue programs that
provide hardship funding for on-site septic system repair and
replacement for homeowners and small commercial enter-
prises. The ceiling amounts used for activities grants, cited in
WAC 173-95A-520, also apply.

NEW SECTION

WAC 173-95A-420 Storm water projects. (1) Storm
water-related activities, such as education and outreach, mon-
itoring, and some planning efforts, are not grant eligible
when those activities are required under a permit, unless the
applicant can demonstrate financial hardship.

(2) There are three primary factors in determining finan-
cial hardship for storm water projects:

(a) Service area population;

(b) Presence of a permit; and

(c) Community's median household income (MHI).

(3) Service area population, presence of permit, and
median household income. Applicants under a permit,
whose service area population is less than twenty-five thou-
sand, and whose median household income is sixty percent or
less of the average statewide MHI, can request hardship-
funding consideration.

(4) In rare cases where financial hardship cannot be
determined using population and percent of median house-
hold income, the department will make financial hardship
determinations on a case-by-case basis.

(a) The most recent available census data determines the
statewide average median household income; and

(b) This data is updated yearly based on inflation rates as
measured by the Federal Bureau of Labor Statistics and pub-
lished as the Consumer Price Index.

(5) Matching requirements, percent of grant, and
grant ceiling amounts. Storm water-hardship grants are
fifty percent grants with a fifty percent cash-matching
requirement.

The maximum amount available for a storm water-hard-
ship grant is $500,000.

For example:

When a grant applicant whose service area popula-
tion is twenty-five thousand or less can demonstrate
that its MHI is below the state MHI, the applicant
may be eligible for a fifty percent grant, not to
exceed five hundred thousand dollars.

PART 5
REQUIREMENTS FOR MANAGING GRANTS AND
LOANS

NEW SECTION

WAC 173-95A-500 Funding allocation. There are two
project categories in which the competitive funding is allo-
cated: Activities and facilities.
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(1) The scores derived from the application rating and
ranking process will determine the allocation of the competi-
tive funding;

(2) No more than two-thirds of the fund can go to either
category,

(3) If the demand for funding is low in either category,
then moneys may be shifted amongst categories; and

(4) The department will adjust the funding allocation
based on the following:

(a) To provide match for other funding sources, such as
the Clean Water Act section 319 nonpoint source fund or
other funding programs; or

(b) To comply with funding restrictions in legislative
appropriations.

For example:

If fifty percent of the competitive centennial pro-

gram funding is comprised of state building con-

struction account moneys, then fifty percent of the
centennial program funding must be allocated to
projects approved for that funding source.

NEW SECTION

WAC 173-95A-510 Funding recognition. (1) The
recipient must acknowledge department funding in reports,
technical documents, publications, brochures, and other
materials.

(2) Site-specific projects must display a sign acknowl-
edging department funding. The sign must be large enough
to be seen from nearby roadways, and include a department
logo.

NEW SECTION

WAC 173-95A-520 Ceiling amounts. (1) Activities
projects. Grants for activities projects made under the cen-
tennial program are subject to ceiling amounts of:

(a) Five hundred thousand dollars if the match for the
grant is in the form of cash and/or interlocal costs; or

(b) Two hundred fifty thousand dollars if any part of the
match is in the form of in-kind goods and services; and

(¢) Five hundred thousand dollars for activities project
loans.

(2) Facilities projects. Loans are subject to ceiling
amounts of five million dollars.

(3) Hardship projects. Grants for facilities construction
projects are subject to ceiling amounts of five million dollars.

(4) Partially funded projects. If a project is offered
partial funding due to the lack of available centennial mon-
eys, and the recipient is demonstrating progress on the
project, the recipient may apply for the remaining eligible
project costs in the subsequent funding cycle.

(5) Water pollution control facilities construction bid
overruns.

(a) If the low responsive responsible construction bid(s)
exceeds the engineer's estimate of construction costs, the
department may approve funding for up to ten percent of the
engineer's estimate;

(b) The ceiling amounts in the year the project was
offered funding and as established in WAC 173-95A-520
apply; and
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(c) First priority for availability of moneys will be given
to hardship communities based on the severity of financial
need. For more information, see WAC 173-95A-400.

(6) Water pollution control facilities construction
change orders:

(a) The department may approve funding for change
orders for up to five percent of the eligible portion of the low
responsive responsible construction bid(s);

(b) The ceiling amounts in the year the project was
offered funding and as established in WAC 173-95A-520
apply; and

(c) First priority for availability of moneys will be given
to hardship communities based on the severity of financial
need. For more information on hardship, see WAC 173-95A-
400.

NEW SECTION

WAC 173-95A-530 Match. (1) Depending on the grant
amount, match can consist of cash or interlocal and in-kind
contributions that total twenty-five percent of the total eligi-
ble project cost.

(2) No match is required for loans under the centennial
program.

NEW SECTION

WAC 173-95A-540 Step process for facilities. (1) The
step process is required for facilities construction projects.
The process begins with site-specific planning, and continues
through design to construction or implementation. At the
time of application, all previous steps must be approved by
the department. Draft documents must be sent to the depart-
ment's engineers at least sixty days prior to end of application
cycle for approval by end of application cycle. Funding for
one step does not guarantee the future funding of subsequent
steps.

(2) The step process includes the following:

(a) Planning (step one): Step one involves the prepara-
tion of a site-specific facilities plan that identifies the cost-
effective alternatives for addressing a water pollution control
problem. There is no prerequisite for planning. If there is an
existing engineering report, it must be upgraded to a facilities
plan;

(b) Design (step two): Step two includes the preparation
of plans and specifications for use in construction. These
must be based on the preferred cost-effective alternative
identified in the facilities plan. Facilities plans must be
approved by the department before an application for design
can be considered for funding. Facilities plans approved by
the department more than two years prior to the close of the
application period must contain evidence of recent review by
the department to ensure the document reflects current condi-
tions; and

(c) Construction (step three): Step three includes the
actual building of facilities based on the approved design.
Design must be approved by the department before an appli-
cation for construction can be considered for funding.

(3) Combined steps for smaller design-bid-construct
projects (step four): In some cases, design and construction
may be combined into one loan. Step four applicants must
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demonstrate that step two (design) can be completed and
approved by the department within one of the time frames the
funding agreement is signed. The total project costs for step
four projects must be five million dollars or less.

(4) Step deviations. During the application phase of the
funding cycle, the department may allow an applicant to
deviate from the traditional step requirements if:

(a) The Washington state department of health has
declared a public health emergency; and

(b) The proposed project would remedy this situation.

No loan agreement will be signed until all previous steps
have been completed and approved by the department.

NEW SECTION

WAC 173-95A-550 Commercial, industrial, and
institutional flows. (1) The portion of a project designed to
serve the needs of commercial, industrial, and institutional
customers may be funded using loans only.

(2) Capacity to serve local public primary and secondary
schools may be grant eligible if the applicant can demonstrate
financial hardship according to WAC 173-95A-400.

NEW SECTION

WAC 173-95A-560 Step process for water pollution
control activities. The step process is required for lake
projects and recommended for all activities projects.

(1) Planning involves the identification of problems and
evaluation of cost-effective alternatives.

(2) Implementation is the actual implementation of the
project based on the planning document. Where the project
includes construction, a design element may be included
before the implementation step.

NEW SECTION

WAC 173-95A-570 Performance measures and post-
project assessment. (1) The department may require a recip-
ient to develop and implement a postproject assessment plan.

(2) A recipient may be required to participate in a post-
project survey and interview regarding performance mea-
sures.

PART 6
COMPLIANCE WITH OTHER LAWS, RULES, AND
REQUIREMENTS

NEW SECTION

WAC 173-95A-600 General requirements. (1) Recip-
ients must fully comply with all applicable federal, state, and
local laws and regulations relating to topics such as procure-
ment, discrimination, labor, job safety, drug-free environ-
ments, and minority and women owned businesses.

(2) Ongoing management of most aspects of loan
projects is subject to the most recent edition of Administra-
tive Requirements for Ecology Grants and Loans.

(3) Ongoing management of all aspects of loan projects
is subject to the associated funding program guidelines.
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(4) The applicant shall secure all necessary permits
required by authorities having jurisdiction over the project.
Copies must be available to the department upon request.

NEW SECTION

WAC 173-95A-610 The Growth Management Act.
(1) A local government not in compliance with the Growth
Management Act may not receive loans or grants from the
department, except, in limited circumstances, where a local
government must address a public health need or substantial
environmental degradation.

(2) For the purposes of this section, "compliance with the
Growth Management Act" means that:

A county, city, or town that is required to or chooses to
plan under RCW 36.70A.040 has adopted a comprehensive
plan, including a capital facilities plan element, and develop-
ment regulations as required by chapter 36.70A RCW.

(3) For the purposes of this chapter, a public health need
related to a loan or grant must be documented by a letter
signed by the secretary of the Washington state department of
health or his or her designee and addressed to the public offi-
cial who signed the loan or grant application. "Public health
need" means a situation where:

(a) There is a documented potential for:

(1) Contaminating a source of drinking water; or

(i1) Failure of existing wastewater system or systems
resulting in contamination being present on the surface of the
ground in such quantities and locations as to create a potential
for public contact; or

(iii) Contamination of a commercial or recreational
shellfish bed as to create a critical public health risk associ-
ated with consumption of the shellfish; or

(iv) Contamination of surface water so as to create a crit-
ical public health risk associated with recreational use; and

(b) The problem generally involves a serviceable area
including, but not limited to, a subdivision, town, city, or
county, or an area serviced by on-site sewage disposal sys-
tems; and

(c) The problem cannot be corrected through more effi-
cient operation and maintenance of an existing wastewater
disposal system or systems.

(4) For the purposes of this chapter, a substantial envi-
ronmental degradation related to a loan or grant must be doc-
umented by a letter signed by the director and addressed to
the public official who signed the loan or grant application.
"Substantial environmental degradation" means that:

(a) There is a situation causing real, documented, critical
environmental contamination that:

(1) Contributes to violations of the state's water quality
standards; or

(i1) Interferes with beneficial uses of the waters of the
state; and

(b) The problem generally involves a serviceable area
including, but not limited to, a subdivision, town, city, or
county, or an area serviced by on-site sewage disposal sys-
tems; and

(¢) The problem cannot be corrected through more effi-
cient operation and maintenance of an existing wastewater
disposal system or systems.
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(5) A county, city, or town that has been offered a loan or
grant for a water pollution control facilities project may not
receive loan or grant funding while the county, city, or town
is not in compliance with the Growth Management Act
unless:

(a) Documentation showing that a public health need has
been provided by the Washington state department of health;
or documentation showing that a substantial environmental
degradation exists has been provided by the department; and

(b) The county, city, or town has provided documenta-
tion to the department that actions or measures are being
implemented to address the public health need or substantial
environmental degradation; and

(¢) The department has determined that the project is
designed to address only the public health need or substantial
environmental degradation described in the documentation,
and does not address unrelated needs including, but not lim-
ited to, provisions for additional growth.

PART 7
TIMELY USE OF CENTENNIAL
PROGRAM MONEYS

NEW SECTION

WAC 173-95A-700 Starting a project. Costs incurred
before a grant or loan agreement is effective are not eligible
for reimbursement, unless prior authorization is granted by
the department.

(1) Prior authorization to incur costs.

(a) An applicant may request prior authorization to incur
eligible project costs if the following applies:

(1) The project is identified on the "final offer and appli-
cant list";

(i1) Costs are incurred between the publication date of
the "final offer and applicant list" and when the funding
agreement is signed by the water quality program manager or
other schedules set in the prior authorization letter; and

(iii) The written request is made to the water quality pro-
gram manager;

(b) The water quality program manager will send the
applicant a letter approving or denying the prior authoriza-
tion; and

(c) Any project costs incurred prior to the publication
date of the "final offer and applicant list" are not eligible for
reimbursement. All costs incurred before the agreement is
signed by the water quality program manager are at the appli-
cant's own risk.

(2) Project initiation. Grant or loan moneys must be
spent in a timely fashion. The recipient must consistently
meet the performance measures agreed to in the grant or loan
agreement. These performance measures include, but are not
limited to, the following:

(a) Work on a project must be started within sixteen
months of the publication date of the "final offer and appli-
cant list" on which the project was proposed.

(b) Starting a project means making any measurable
steps toward achieving the milestones, objectives, and overall
goals of the project.
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(3) Project initiation extension. Certain circumstances
may allow a time extension of no more than twelve months
for starting a project. For example:

(a) Schedules included in water quality permits, consent
decrees, or enforcement orders; or

(b) There is a need to do work during an environmental
window in a specific season of the year.

NEW SECTION

WAC 173-95A-710 Finishing a project. Costs
incurred after the project completion or expiration dates are
not eligible for reimbursement.

(1) Project completion.

(a) Work on a project must be completed within five
years of the publication date of the "final offer and applicant
list" on which the project was proposed. A shorter time
period may be specified in the grant or loan agreement; and

(b) Completing a project means fulfilling all milestones
and objectives associated with the goals of the grant or loan
agreement.

(2) Project completion extension.

(a) After the five-year limit is reached, a time extension
of no more than twelve months may be made under certain
circumstances, including but not limited to:

(i) Schedules included in water quality permits, consent
decrees, or enforcement orders; or

(1) There is a need to do work during an environmental
window in a specific season of the year; and

(b) To ensure timely processing, the time extension
request must be made prior to the completion or expiration
date of the loan or grant agreement.

PART 8
GENERAL ADMINISTRATIVE PROVISIONS

NEW SECTION

WAC 173-95A-800 Accounting requirements for
grant and loan recipients. (1) Recipients must maintain
accounting records in accordance with RCW 43.09.200,
Local government accounting—Uniform system of account-
ing. For example, charges must be properly supported,
related to eligible costs, and documented by appropriate
records. These records must be maintained separately.

(2) Accounting irregularities may result in an immediate
payment hold. The director may require immediate repay-
ment of misused loan or grant moneys.

NEW SECTION

WAC 173-95A-810 Appealing a department deci-
sion. If a dispute arises concerning eligibility decisions made
by the department within the context of a loan agreement, the
decision may be appealed. A lawsuit cannot be brought to
superior court unless the aggrieved party follows these proce-
dures, which are intended to encourage the informal resolu-
tion of disputes consistent with RCW 34.05.060.

(1) First, the recipient may seek review of the financial
assistance program's initial decision within thirty days of the
decision by a written appeal to the water quality program
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manager. The program manager will consider the appeal
information and may choose to discuss the matter by tele-
phone or in person;

(2) The program manager will issue a written decision
within thirty days from the time the appeal is received;

(3) If the recipient is not satisfied with the program man-
ager's decision, the recipient may request review of the deci-
sion within thirty days to the deputy director;

(4) The deputy director will consider the appeal informa-
tion, and may chose to discuss the matter by telephone or in
person. The deputy director will issue a written decision
within thirty days from the time the appeal is received, and
that decision will be the final decision of the department;

(5) If the recipient is not satisfied with the deputy direc-
tor's final decision, the recipient may appeal to the Thurston
County superior court, pursuant to RCW 34.05.570(4), which
pertains to the review of "other agency action"; and

(6) Unless all parties to such appeal agree that a different
time frame is appropriate, the parties shall attempt to bring
the matter for a superior court determination within four
months of the date in which the administrative record is filed
with the court. This time frame is to ensure minimal disrup-
tions to the program.

NEW SECTION

WAC 173-95A-820 Audit requirements for grant
and loan recipients. The department, or at the department's
discretion another authorized auditor, will audit the grant or
loan agreement and records.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 173-95A-030 How and under what condi-
tions, can money from the

centennial fund be used?

Where can I obtain details
about the application and
review process for centennial
funds?

WAC 173-95A-040

WAC 173-95A-050 How can a local area have a
role in determining funding

priorities?

WAC 173-95A-060 What are the limitations on

the use of funds?

How does the Growth Man-
agement Act impact the use
of funds?

WAC 173-95A-070

WAC 173-95A-080 What is the "step process" for
planning facilities and activi-

ties projects?

WAC 173-95A-090 What other laws, regulations
or requirements must recipi-

ents comply with?

Proposed
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AMENDATORY SECTION (Amending Order 98-10, filed
11/24/98, effective 12/25/98)

WAC 173-98-010 ((Whatis-the-purpose-of this-ehap-
ter?)) Purpose. ((Fhe-purpose-of-thischapter is-to-set-forth

purpose of this chapter is to set forth requirements for the
department of ecology's administration of the Washington
state water pollution control revolving fund, as authorized by
chapter 90.50A RCW, water pollution control facilities
financing. This fund is primarily comprised of federal capi-
talization grants, state matching moneys, and principal and
interest repayments. It is used to provide loan assistance to
public bodies for statewide, high-priority water quality
projects that are consistent with the Clean Water Act, 33
U.S.C. 1251-1387.

AMENDATORY SECTION (Amending Order 00-11, filed
12/8/00, effective 1/8/01)

WAC 173-98-020 ((What-are-the-definitions—efiey
terms?)) Integrated funding approach. ((Bnless-the-eon-

B
n "
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state-of Washington-are toecatedtnasingle-water resoeuree
inventory-area:)) (1) Where possible, the Washington state
department of ecology combines the management of the
Washington state water pollution control revolving fund with
other funding programs, such as the centennial clean water
program, and the federal Clean Water Act section 319 non-
point source fund.

2) The integrated funding process includes a combined

funding cycle, program guidelines, funding offer and appli-
cant list, and statewide funding workshops.

AMENDATORY SECTION (Amending Order 00-11, filed
12/8/00, effective 1/8/01)

WAC 173-98-030 ((Hows-and-under-what-eonditions;

earmoneyfrom-thestate-water pollution-eontrolrevely-
ing—fund-be-used?)) Definitions. (D Yses-of the-money:
T st | Iinofund(SRE
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’. . . .
. NS i f . . .))i For thje
purposes of this chapter:

(1) Act means the federal Clean Water Act (33 U.S.C.

WSR 07-05-078

(8) Competitive funding means moneys available for
projects through a statewide evaluation process.

(9) Completion date or expiration date means the date
indicated in the funding agreement in which all milestones
and objectives associated with the goals of the project are
met.

10) Concentrated animal feeding operation (CAFO
means:

(a) An animal livestock feeding operation that dis-

charges animal waste to the waters of Washington state more
frequently than the twenty-five-year, twenty-four-hour storm

event;

(b) An operation that is under a department administra-

tive order, notice of violation, a National Pollution Discharge

Elimination System permit;
(c) An operation that will be required to have a National

Pollution Discharge Elimination System permit coverage in
the near future: or

(d) An operation designated by the Environmental Pro-
tection Agency as polluting the waters of Washington state.

(11) Conservation easement means a recorded legal
agreement between a landowner and a public body to allow
or restrict certain activities and uses that may take place on
his or her property.

(12) Conservation plan means a document that outlines
how a project site will be managed using best management
practices to avoid potential negative environmental impacts.

(13) Construction means to erect, install, expand, or
improve water pollution control facilities or activities. Con-
struction includes construction phase engineering and prepa-
ration of the operation and maintenance manual.

(14) Cost-effective _alternative means the option
selected in an approved facilities plan that meets the require-
ments of the project, recognizes environmental and other
nonmonetary impacts, and offers the lowest cost over the life
of the project (i.e., lowest present worth or equivalent annual
value).

(15) Department means the Washington state depart-
ment of ecology.

(16) Design means the preparation of the plans and spec-

ifications used for construction of water pollution control
facilities or activities.

(17) Director means the director of the Washington state
department of ecology or his or her authorized designee.

1251-1387).

(2) Activities see water pollution control activities.

(3) Annual debt service means the amount of debt the
applicant is obligated to pay on the loan in one year.

(4) Applicant means a public body that has applied for
funding.

(5) Best management practices (BMP) means physical,
structural, and/or managerial practices approved by the
department that prevent or reduce pollutant discharges.

(6) Ceiling amount means the highest level of financial
assistance the department can provide to a recipient for an
individual project.

(7) Commercial. industrial. and institutional flows

(18) Draft offer and applicant list means a catalog of
all projects considered and proposed for funding based on an

evaluation and the appropriations in the Washington state

capital budget.
(19) Easement means a recorded legal agreement

between a public body and a landowner that allows the public
body to have access to the landowner's property at any time to
inspect, maintain, or repair loan-funded activities or facili-
ties.

(20) Effective date means the date the loan agreement is

signed by the department's water quality program manager.
(21) Eligible cost means the portion of the facilities or

activities project that can be funded.

mean the portion of the total flows to a facility that originate
from commercial establishments, industrial facilities, or

(22) Enforcement order means an administrative

requirement issued by the department under the authority of

institutional sources such as schools, hospitals, and prisons.
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specified course of action within an explicit period to achieve
compliance with the provisions of chapter 90.48 RCW.

(23) Engineering report means a document that

includes an evaluation of engineering and other alternatives
that meet the requirements in chapter 173-240 WAC, Sub-

Washington State Register, Issue 07-05

(38) Infiltration and inflow means water, other than
wastewater, that enters a sewer system.

(39) Infiltration and inflow correction means the cost-
effective alternative or alternatives and the associated correc-
tive actions identified in an approved facilities plan or engi-

mission of plans and reports for construction of wastewater
facilities.

(24) Environmental degradation means the reduced
capacity of the environment to meet social and ecological

neering report for eliminating or reducing the infiltration and
inflow to existing sewer system.

(40) Initiation of operation means the actual date the

recipient begins using, or could begin using, the facilities for

objectives and needs.

(25) Environmental emergency means a problem that a
public body and the department agree poses a serious, imme-
diate threat to the environment or to the health or safety of a
community and requires immediate corrective action.

(26) Estimated construction cost means the expected
amount for labor, materials, equipment, and other related
work necessary to construct the proposed project.

(27) Existing need means water pollution control facil-
ity's capacity reserved for all users, at the time of application,
in order to meet the requirements of the water quality based
effluent limitations in the associated National Pollution Dis-
charge Elimination System or state waste discharge permit.

(28) Existing residential need means water pollution
control facility's capacity reserved for the residential popula-
tion, at the time of application, in order to meet the water
quality based effluent limitations in the associated National

Pollution Discharge Elimination System or state waste dis-
charge permit.

(29) Facilities see water pollution control facility.

30) Facilities plan means an engineering report that
includes all the elements required by the state environmental
review process (SERP)., National Environmental Policy Act
(NEPA) as appropriate, other federal statutes, and planning
requirements under chapter 173-240 WAC, Submission of
plans and reports for construction of wastewater facilities.

(31) Federal capitalization grant means a federal grant
awarded by the U.S. Environmental Protection Agency
(EPA) to the state to help expand the state water pollution
control revolving fund.

(32) Final offer and applicant list means a catalog of
all projects considered and proposed for funding and those
offered funding.

(33) Force account means loan project work performed
using labor, materials, or equipment of a public body.

34) Funding category see "water pollution control
activities funding category" and "water pollution control

its intended purpose. This date may occur prior to final
inspection or project completion.

(41) Intended use plan (JUP) means a document identi-
fying the types of projects proposed and the amount of all
money available for financial assistance from the water pol-
lution control revolving fund for a fiscal year as described in
section 606(c) of the act.

(42) Landowner agreement means a written arrange-
ment between a public body and a landowner that allows the
public body to have access to the property to inspect project-
related components.

(43) Loan agreement means a contractual arrangement
between a public body and the department that involves a dis-
bursement of moneys that must be repaid.

(44) Loan default means failure to make a loan repay-
ment to the department within sixty days after the payment
was due.

(45) Nonpoint source water pollution means pollution
that enters any waters from widespread water-based or land-
use activities. Nonpoint source water pollution includes, but
is not limited to atmospheric deposition; surface water runoff
from agricultural lands, urban areas, and forest lands; subsur-
face or underground sources: and discharges from some boats
or other marine vessels.

(46) Perpetuity means the point at which the water pol-
lution control revolving fund is earning at least fifty percent
of the market rate for tax-exempt municipal bonds on its loan
portfolio.

(47) Plans and specifications means the construction
contract documents and supporting engineering documents
prepared in sufficient detail to allow contractors to bid on and
construct water pollution control facilities. "Plans and speci-
fications" and "design" may be used interchangeably.

(48) Preliminary project priority list means a catalog

of all projects considered for funding based on the governor's

budget and submitted to the Washington state legislature for
its consideration during budget development.

facilities funding category."
(35) Funding cycle means the events related to the com-

petitive process used to allocate moneys from the Washing-
ton state water pollution control revolving fund, centennial

(49) Project means a water quality improvement effort
funded with a grant or loan.

(50) Project completion or expiration means the date
indicated in the funding agreement in which all milestones

clean water program, and the Clean Water Act section 319

and objectives associated with the goals are met.

nonpoint source fund for a state fiscal year.

(36) General obligation debt means an obligation of the

recipient secured by annual ad valorem taxes levied by the

(51) Public body means a state of Washington county,

city or town, conservation district, other political subdivision,
municipal corporation, quasi-municipal corporation, those

recipient and by the full faith, credit, and resources of the

Indian tribes recognized by the federal government, or insti-

recipient.

(37) Indirect _cost means costs that benefit more than
one activity of the recipient and not directly assigned to a par-
ticular project objective.
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which illness or exposure known to cause illness is occurring
or is imminent.

(53) Recipient means a public body that has an effective
loan agreement with the department.

(54) Reserve account means an account created by the
recipient to secure the payment of the principal and interest
on the water pollution control revolving fund loan.

(55) Revenue-secured debt means an obligation of the
recipient secured by a pledge of the revenue of a utility.

(56) Revolving fund means the water pollution control
revolving fund.
(57) Riparian buffer or zone means a swath of vegeta-

tion along a channel bank that provides protection from the

erosive forces of water along the channel margins and exter-
nal nonpoint sources of pollution.

(58) Scope of work means a detailed description of

(59) Senior lien obligations means all revenue bonds
and other obligations of the recipient outstanding on the date
of execution of this agreement (or subsequently issued on a
parity therewith, including refunding obligations) or issued
after the date of execution of this agreement having a claim or
lien on the gross revenue of the utility prior and superior to
the claim or lien of the loan, subject only to maintenance and
operation expense.

(60) Service area population means the number of peo-
ple served in the area of the project.

(61) Severe public health hazard means a situation
declared by the Washington state department of health in
which the potential for illness exists, but illness is not occur-
ring or imminent.

(62) Sewer means the pipe and related pump stations
located on public property, or on public rights of way and
easements that convey wastewater from buildings.

(63) Side sewer means a sanitary sewer service exten-
sion from the point five feet outside the building foundation
to the publicly owned collection sewer.

64) State environmental review process (SERP
means the National Environmental Protection Act (NEPA)-
like environmental review process adopted to comply with
the requirements of the Environmental Protection Agency's
Code of Regulations (40 CFR § 35.3140). SERP combines
the State Environmental Policy Act (SEPA) review with
additional elements to comply with federal requirements.

65) Total eligible project cost means the sum of all
expenses associated with a water quality project that are eli-

gible for funding.
(66) Total project cost means the sum of all expenses
associated with a water quality project.

(67) Water pollution means contamination or other
alteration of the physical, chemical, or biological properties
of any waters of the state, including change in temperature,
taste, color, turbidity, or odor of the waters; or any discharge
of a liquid, gas, solid, radioactive substance, or other sub-
stance into any waters of the state that creates a nuisance or
renders such waters harmful, detrimental, or injurious to the

public, to beneficial uses, or to livestock, wild animals, birds,
fish, or other aquatic life.
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(68) Water pollution control activities or activities
means actions taken by a public body for the following pur-
poses:

(a) To prevent or mitigate pollution of underground
water;

(b) To control nonpoint sources of water pollution;

(c) To restore the water quality of freshwater lakes; and

(d) To maintain or improve water quality through the use
of water pollution control facilities or other means.

(69) Water pollution control activities funding cate-
gory means that portion of the water pollution control revolv-
ing fund dedicated to nonpoint source pollution projects.

(70) Water pollution control facility or facilities
means any facilities or systems for the control, collection,
storage, treatment, disposal, or recycling of wastewater,
including, but not limited to, sanitary sewage, storm water,
residential, commercial, industrial, and agricultural wastes.
Facilities include all necessary equipment, utilities, struc-
tures, real property, and interests in and improvements on
real property.

(71) Water pollution control facilities funding cate-
gory means that portion of the water pollution control revolv-
ing fund dedicated to facilities projects.

(72) Water pollution control revolving fund (revolv-
ing fund) means the water pollution control revolving fund
established by RCW 90.50A.020.

(73) Water resource inventory area (WRIA) means
one of the watersheds in the state of Washington, each com-
posed of the drainage areas of a stream or streams, as estab-
lished in the Water Resources Management Act of 1971
(chapter 173-500 WACQC).

AMENDATORY SECTION (Amending Order 00-11, filed
12/8/00, effective 1/8/01)

WAC 173-98-040 ((Where-eant-ebtain-more-detail

abott-the-appheationreviews—and-issuanee-proeessesfor
fundsfrom-the-state)) Water pollution control revolving
fund((?)) (revolving fund) uses. ((H)-Applicantsmustapply
Cor el ass: - | l dered for fundi

. oro; : ’
rent .ﬂ'ﬁdﬂ.ig] Ef’ ele; projeets ’ﬁem s]mz‘ ;E'S; ﬁ;.tsﬂde. d use fl;'n’
where:
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g lélﬁ ;GBSE overrunsto-a-funded projectare shown-to-be jus () Projects will be-ranked-aecording 4o p. otential-water
s e . fuaity bene P Py .
E‘Hflﬂ;m costreconciliation-shows that higher costs-are ] lé' b)} hej] IEEES q h*e.lhl Ih&‘e. the-highest e;“igia“me.ﬁfal and

i i . t : . . . i . . : .

seore- projeets-may-be-offeredfinaneial-assistanee:)) The revolving
(o) "Are there-any-state-of Washington-orfederal man fund may be used for the following purposes:

dates-that-this-proposed-projectaddresses? This-question 1) To provide loans to finance the planning, design

area-is-worth-a maximum of ten-percent-of the-total seore- and/or construction of water pollution control facilities:;

" toritizati M Thi i i (2) To provide loans for nonpoint source pollution con-

weorth-amaxdmam-of ter pereent of the totabscore—The toeal trol management programs including planning and imple-
priotitization-process-is-deseribed-in-detaibin WACH73-95A- menting elements of the Washington's water quality manage-

050- ment plan to control nonpoint sources of pollution;
4)The-department-will-evaluatethe propesed-prejeets (3) To provide loans for up to twenty years reserve
based-on-the-information-contained-in-the-apphications: capacity for water pollution control facilities;
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(4) To buy or refinance the debt obligations incurred by

applicants after March 7, 1985, for the construction of water
pollution control facilities;

(5) To guarantee or purchase insurance for local obliga-
tions to improve credit market access or reduce interest rates;

(6) As a source of revenue or security for the payment of
principal and interest on revenue or general obligation bonds
issued by the state if the proceeds of those bonds will be
deposited in the revolving fund; and

(7) To finance administration costs incurred by the
department as authorized by the act and chapter 90.50A
RCW.

PART 1
ELIGIBLE PROJECT TYPE

AMENDATORY SECTION (Amending Order 98-10, filed
11/24/98, effective 12/25/98)

WAC 173-98-100 ((Hew-de—reeipients—eemphy—with
the-state-envirenmentalreview—preeess?)) Eligible. (((H
All-reeipients-whichreeeive-SREloans-must-meet-the provi-

WSR 07-05-078
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infermation-)) Certain projects or project elements, includ-
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(iv) Side sewers or individual pump stations or other
appurtenances on private residential property if solving a

ing, but not limited to the following, may be eligible for loan
assistance:

(1) Aquatic plant control when the water quality degra-

dation is due to the presence of aquatic plants, and the

nonpoint source pollution problem, such as failing on-site
septic systems;

(v) Side sewers existing on public property or private
property (with an easement) to correct infiltration and inflow

source(s) of pollution is addressed sufficiently to ensure that

and replace existing water pollution control facilities; and

the pollution is eliminated;
(2) BMP implementation on private property:
(a) Best management practices that consist of new, inno-

vative, or alternative technology not yet demonstrated in the
department's region in which it is proposed;

(b) Best management practices in the riparian buffer or
zone, such as revegetation or fence construction and where a
conservation easement or landowner agreement is granted by
the landowner; and

(c) Other water quality best management practices that
are evaluated and approved by the department on a case-by-
case basis, and where a conservation easement or landowner
agreement is granted by the landowner.

(3) BMP implementation on public property;

4) Capacity for growth. Loans for up to twenty years
capacity for water pollution control facilities. Capacity in
excess of the twenty year design capacity are not eligible;

(5) Computer equipment and software specific to the
funded project and preapproved by the department;

6) Confined animal feeding operations

located in federally designated national estuaries;
(7) Conservation planning;

(8) Design-build or design-build-operate (alternative
contracting/service agreements) for water pollution control
facilities and other alternative public works contracting pro-
cedures;

(9) Diagnostic studies to assess current water quality;

(10) Education and outreach efforts for the public;

11) Environmental checklists, assessments, and
impact statements necessary to satisfy requirements for the
SEPA, the NEPA, and the SERP;

(12) Equipment and tools as identified in a loan agree-
ment;

(13) Facilities for the control, storage, treatment, con-
veyance, disposal, or recycling of domestic wastewater and
storm water for residential, and/or a combination of residen-
tial, commercial, institutional and industrial:

(a) Planning:

i) Comprehensive sewer planning. including waste-
water elements of capital facilities planning under the growth
management act;

(ii) Storm water planning:

(iii) Facilities planning for water pollution control facil-

(b) Design preparation of plans and specifications for
water pollution control facilities;

(c) Construction of:

(1) Facilities for the control, storage, treatment, convey-
ance, disposal, or recycling of domestic wastewater and
storm water;

(i1) Combined sewer overflow abatement;

(iii) Facilities to meet existing needs plus twenty years

CAFO

(vi) New sewer systems to eliminate failing or failed on-

site septic systems;

(d) Value engineering for water pollution control facili-
ties;

(e) Design or construction costs associated with design-
build or design-build-operate contracts.

(14) Ground water protection activities such as well-
head protection and critical aquifer recharge area protection;

(15) Hardship assistance for wastewater treatment
facilities construction, storm water, and on-site septic system
repair and replacement;

(16) Indirect costs as defined in the most recently
updated edition of Administrative Requirements for Ecology
Grants and Loans (publication #91-18):;

(17) Lake implementation and associated planning
activities on lakes with public access;

(18) Land acquisition:

(a) As an integral part of the treatment process (e.g., land

(b) For wetland habitat preservation;

(19) Landscaping for erosion control directly related
to a project, or site-specific landscaping in order to mitigate
site conditions and comply with requirements in the SERP;

(20) Legal expenses will be determined on a case-by-

case basis, such as development of local ordinances, use of a
bond counsel, review of technical documents;

21) Light refreshments for meetings when preap-
proved by the department;

(22) Monitoring BMP effectiveness;

(23) Monitoring equipment used for water quality
assessment;

(24) Monitoring water quality;

(25) Model ordinances development and dissemination
of model ordinances to prevent or reduce pollution from non-
point sources;

(26) On-site septic systems:

(a) On-site septic system repair and replacement for
residential and small commercial systems;

(b) On-site wastewater system surveys;

(c) Local loan fund program development and imple-
mentation;

27) Planning comprehensive basin, watershed, and
area-wide water quality development;

(28) Refinancing of water pollution control facility
debt;

(29) Riparian and wetlands habitat restoration and

(30) Sales tax;

(31) Spare parts initial set of spare parts for equipment
that is critical for a facility to operate in compliance with dis-
charge permit requirements;

for growth;
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(33) Total maximum daily load study development
and implementation;

(34) Training to develop specific skills that are neces-

sary to directly satisfy the funding agreement scope of work.
Training, conference registration or annual meeting fees must
be preapproved by the department;

(35) Transferring ownership of a small wastewater
system to a public body:

(36) Wastewater or storm water utility development;

(37) Wastewater or storm water utility rate or devel-
opment impact fee studies;
(38) Water quality education and stewardship pro-
rams.

AMENDATORY SECTION (Amending Order 00-11, filed
12/8/00, effective 1/8/01)

WAC 173-98-110 ((What-are-therepayment-options
and-sehedules?)) Noneligible. (((D-General-provistens:
Wi | ; \identified—inthe SRE |
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| chall cfoct i e dof I
refunding:)) Certain projects or project elements, including
but not limited to the following are not eligible for loan assis-
tance:

(1) Abandonment or demolition of existing structures
not interfering with proposed construction of a wastewater or
storm water treatment facility;

Proposed
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(2) Acts of nature that alter the natural environment,
thereby causing water quality problems;

(3) Aquatic plant control for aesthetic reasons, naviga-
tional improvements, or other purposes unrelated to water
quality;

(4) Bond costs for debt issuance;

(5) Bonus or acceleration payments to contractors to
meet contractual completion dates for construction:

(6) Commercial. institutional or industrial wastewater
pollution control activities or facilities or portions of those
facilities that are solely intended to control, transport, treat,

dispose, or otherwise manage wastewater;
(7) Commerecial, institutional or industrial monitoring

equipment for sampling and analysis of discharges from
municipal water pollution control facilities;

(8) Commercial. institutional or industrial wastewater
pretreatment;

(9) Compensation or damages for any claim or injury of
any kind arising out of the project, including any personal
injury, damage to any kind of real or personal property, or
any kind of contractual damages, whether direct, indirect, or

consequential;
(10) Cost-plus-a-percentage-of-cost contracts (also

known as multiplier contracts), time and materials contracts,
and percent-of-construction contracts in facilities projects:

(11) Engineering reports;

(12) Fines and penalties due to violations of or failure
to comply with federal, state, or local laws;

(13) Flood control, projects or project elements
intended solely for flood control;

(14) Funding application preparation for loans or
grants;

(15) Interest on bonds, interim financing, and associated
costs to finance projects;

(16) Landscaping for aesthetic reasons;

(17) Legal expenses associated with claims and litiga-
tion;

(18) Lobbying or expenses associated with lobbying;

(19) Mitigation unless it addresses water quality
impacts directly related to the project, and determined on a
case-by-case basis;

(20) Office furniture not included in the recipient's indi-
rect rate;

(21) Operating expenses of local government, such as
the salaries and expenses of a mayor, city council member,
city attorney, etc.;

(22) Operation and maintenance costs;

(23) Overtime differential paid to employees of public
body to complete administrative or force account work;

(24) Permit fees:

(25) Personal injury compensation or damages arising

out of the project, whether determined by adjudication, arbi-
tration, negotiation, or other means;

(26) Professional dues:

(27) Reclamation of abandoned mines;

(28) Refinancing of existing debt;

(29) Solid or hazardous waste cleanup;

(30) Vehicle purchase except for vehicles intended for
the transportation of liquid, dewatered sludge. septage. or
special purpose vehicles as approved by the department; and
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(31) Water quantity or other water resource issues.

PART 2
HOW TO APPLY FOR FUNDING

NEW SECTION

WAC 173-98-200 Application for funding. (1) To
apply for funding the applicant must submit a completed
application to the department. The department will provide
the application on the agency web site.

(2) The applicant may be asked to provide the following
project information:

(a) Basic information such as names of contacts,
addresses, and other tracking information;

(b) Project summary;

(c) Project goals, objectives, and milestones;

(d) Overall water quality benefits;

(e) Public health benefits;

(f) Sources of pollution addressed;

(g) How the project will address state and federal man-
dates, elements in "Washington's water quality plan to con-
trol nonpoint sources of pollution," or other such plans;

(h) Performance measures and postproject assessment
monitoring;

(1) Readiness to proceed, likelihood of success, and mea-
sures of success specific to the project;

(j) Local initiatives, commitments, or priorities related to
the project; or

(k) Other information requested by the department.
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NEW SECTION
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WAC 173-98-210 Ecology's responsibilities. (1) A general funding cycle schedule is provided in figure 1.

Figure 1: Fiscal Year Annual Water Quality Funding Cycle Process Steps

Agreement Development

Issue Final Offer and Applicant
List, and Funding Letters

Issue Draft Offer and
Applicant List
(starts 30-day public
comment period)

(to legislature prior to
budget development)

Preliminary Priority Project List

Rating and Ranking

Application Submittal

(2) Ecology will provide the following services:

(a) Make available the application and applicable guide-
lines before the associated funding cycle begins;

(b) Conduct at least one application workshop in each of
ecology's four regions;

(c) Conduct preapplication workshops to discuss
regional level priorities if applicable;

(d) After the application deadline, complete an initial
review of project proposals for funding eligibility;

(e) Request other agencies to provide evaluation assis-
tance as needed;

(f) Rate and rank the applications using a consistent scor-
ing system;

(g) Prepare a combined preliminary project priority list,
after evaluation and scoring of all applications;

(h) Submit preliminary project priority list to the state
legislature for budget consideration;

(i) Develop a combined draft offer and applicant list and
a draft revolving fund IUP;

(j) Facilitate a public review and comment period for the
combined draft offer and applicant list and revolving fund
IUP;

(k) Sponsor at least one public meeting to explain the
combined draft offer and applicant list and the revolving fund
TUP;

(1) Develop a combined "final offer and applicant list"
and a final revolving fund IUP. Public comments collected
during draft public review period will be incorporated and
result in a responsiveness summary;

(m) Issue funding decision letters to all applicants; and

(n) Negotiate, develop, and finalize loan agreements.
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NEW SECTION

WAC 173-98-220 Final offer and applicant list. Loan
offers identified on the "final offer and applicant list" will be
effective for up to one year from the publication date of the
"final offer and applicant list." Loan offers that do not result
in a signed agreement are automatically terminated.

NEW SECTION

WAC 173-98-230 Revolving fund intended use plan
(IUP). (1) As required by the EPA, the department issues an
IUP for each funding cycle.

(2) The IUP is issued in conjunction with the "final offer
and applicant list."

(3) It contains a detailed report of how the department
expects to allocate moneys available in the current funding
cycle.

PART 3
FINANCIAL HARDSHIP ASSISTANCE

NEW SECTION

WAC 173-98-300 Wastewater treatment facilities
construction. (1) There are three primary factors considered
in determining hardship funding for the construction portion
of wastewater treatment facilities projects:

(a) Service area population;

(b) Existing residential need at the time of application;
and

(c) Level of financial burden placed on the ratepayers.

Proposed
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(2) Service area population. Applicants with a service
area population of twenty-five thousand or less can request
hardship-funding consideration by submitting a financial
hardship analysis form along with the funding application. If
the service area population is different from the population of
the applicant, the applicant must show that the hardship assis-
tance is solely used to benefit the population of the service
area.

(3) Existing residential need. The applicant and the
department calculate the water pollution control facilities
construction costs that are associated with existing residential
need at the time of application.

(4) Level of financial burden.

(a) Financial burden for the sewer ratepayer is deter-
mined by calculating the residential sewer user fee as a per-
cent of the median household income (MHI). The residential
sewer user fee is calculated using the construction cost esti-
mates including:

(1) Estimated construction cost;

(i1) Existing annual operation and maintenance costs;

(iii) Discounted, existing annual operation and mainte-
nance costs as a result of constructing the project;

(iv) Projected future annual operation and maintenance
costs for the total facility;

(v) The applicant's current annual debt service on the
project;

(vi) The revolving fund annual debt service for the
funded project;

(vii) Other grants;

(viii) The applicant's level of debt for other wastewater
facilities not associated with the project;

(ix) The total number of households existing at the time
of application that will be served by the project;

(x) The nonresidential share of the total annual costs is
deducted; and

(6) Figure 2. Loan Hardship-Funding Continuum
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(xi) Median household income;

(b) The sewer user fee as a percentage of MHI is the
basis for the department's loan hardship-funding continuum
shown in figure 2;

(¢) The most recent available census data determines the
median household income. This data is updated yearly based
on inflation rates as measured by the federal Bureau of Labor
Statistics and published as the Consumer Price Index; and

(d) If median household income data are not available
for a community or if the community disputes the data used
by the department, the department may allow an applicant to
conduct a scientific survey to determine the median house-
hold income.

(5) Loan terms and interest rates. The department
uses the loan hardship-funding continuum to determine the
hardship-loan interest rates. Not more than fifty percent of
the funding category can be awarded to any one applicant per
funding cycle. In addition to a reduced interest rate, the
applicant may receive longer loan repayment terms, not to
exceed twenty years.

For example:

Assuming that the average market rate for tax-
exempt municipal bonds is five percent, the follow-
ing would apply.

When an applicant with a service area population of
twenty-five thousand or less can demonstrate that its
sewer user rates for the proposed project are
between three and five percent of the median house-
hold income, the applicant may be eligible for a
twenty-year repayment term and a one percent inter-
est rate. This interest rate represents twenty percent
of the average market rate for tax-exempt municipal
bonds (see figure 2).

Sewer User Fee 2.0% and above, but | 3.0% and above, but

divided by MHI Below 2.0% Below 3.0% below 5.0% 5.0% and above

Hardship Designation | Nonhardship Moderate Hardship Elevated Hardship Severe Hardship
(Low sewer user rates in (Very high sewer user
relation to MHI) rates in relation to
(Not funded with grant median household
dollars) income (MHI))

Loan Hardship-Fund- | Loan at 60% of market Loan at 40% of market | Loan at20% of market | Loan at 0% interest

ing Continuum rate rate rate

NEW SECTION (3) Figure 3 shows the interest rate schedule for loans

WAC 173-98-310 On-site septic system repair and
replacement programs. (1) Applicants may apply for a
revolving fund loan to establish or continue programs that
provide funding for on-site septic repair and replacement for
homeowners and small commercial enterprises.

(2) Final loan blended interest rate. The department
may adjust the recipient's interest rates based on the interest
rates that the recipient charged to homeowners and small
commercial enterprises. To receive the adjusted interest rate,
the recipient must issue loans shown in figure 3.

Proposed
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targeted to homeowners at three levels of county median
household income. For information on how the market rate is
determined, see WAC 173-98-400.

Figure 3.
Homeowner | 20-Year Hardship
Income is: Term 5-Year Term | Level
Above 80% | 60% of 30% of MR | Nonhardship
county MHI | MR




Washington State Register, Issue 07-05

Homeowner | 20-Year Hardship
Income is: Term 5-Year Term | Level
50 - 80% 30% of Upto 15% | Moderate
county MHI | MR of MR
Below 50% | Upto 15% | 0% Severe
county MHI | of MR

Figure 4.

Figure 4 shows the interest rate schedules for loans tar-
geted to small commercial enterprises at three levels of
annual gross revenue. For example, in order for a small com-
mercial enterprise to be considered for moderate to severe
hardship, the business must provide documentation to sub-
stantiate that annual gross revenue is less than one hundred
thousand dollars.

Small Com-

mercial Enter-

prise

Annual Gross | 20-Year 5-Year Hardship
Revenue is: Term Term Level
Above 60% of 30% of MR | Nonhardship
$100,000 MR

$50,000 - 30% of Up to 15% | Moderate
$100,000 MR of MR

Below Upto 15% | 0% Severe
$50,000 of MR

(4) The recipient agrees to submit a final compilation of
the local loans provided to homeowners and small commer-
cial enterprises throughout the duration of the project. The
list will include information provided by the RECIPIENT
regarding the number and final dollar amounts of loans
funded in the following respective homeowner income and
small commercial enterprise revenue levels:

(a) Homeowner income:

(1) Above 80% of county MHI

(i1) 50 to 80% of county MHI

(iii) Below 50% of county MHI

(b) Small commercial enterprise annual gross revenue:

(i) Above $100,000

(i) $50,000 to $100,000

(iii) Below $50,000

NEW SECTION

WAC 173-98-320 Storm water projects. (1) There are
three primary factors in determining financial hardship for
storm water projects:

(a) Service area population;

(b) Presence of a permit; and

(c) Community's median household income (MHI).

(2) Service area population, presence of permit, and
median household income. Applicants under a permit, with
a service area population of twenty-five thousand or less, and
whose MHI is sixty percent or less of the average statewide
MHI can request hardship-funding consideration. If the ser-
vice area population is different from the population of the
applicant, the applicant must show that the hardship assis-
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tance is solely used to benefit the population of the service
area.

(3) If MHI data are not available for a community or if
the community disputes the data used by the department, the
department may allow an applicant to conduct a scientific
survey to determine the MHI.

(4) Figure 5 describes the interest rate schedule. For
information on how the market rate is determined, see WAC
173-98-400.

Figure 5.
Service area MHI
is: 20-Year Term 5-Year Term
Above 60% state- | Not eligible Not eligible
wide MHI
60% or below Up to 30% of MR | Up to 15% of MR
statewide MHI
PART 4
LOAN TERMS
NEW SECTION

WAC 173-98-400 Loan interest rates. (1) Interest will
accrue on each disbursement as it is paid to the recipient.

(2) The department bases loan interest rates on the aver-
age market interest rate. The average market interest rate is:

(a) Based on the daily market rate published in the bond
buyer's index for tax-exempt municipal bonds; and

(b) Taken from the period sixty to thirty days before the
annual funding application cycle begins.

(3) See WAC 173-98-300 or 173-98-3010 for hardship
interest rates.

Figure 6: Loan Terms and Interest Rates

Repayment Period Interest Rate

Up to 5 years: 30% of the average market rate.

More than 5 but no more
than 20 years:

60% of the average market rate.

(4) The director may approve lower interest rates for the
annual funding application cycle if a financial analysis of the
revolving fund demonstrates that lower interest rates for that
year are not detrimental to the perpetuity of the revolving
fund.

NEW SECTION

WAC 173-98-410 Refinancing. (1) There are two kinds
of refinance with different regulations: Standard refinance
and interim refinance.

(2) Standard refinance refers to a completed project
funded with moneys from a source other than the department.
It is limited to water pollution control facilities where project
construction began after March 7, 1985.

(a) Applicants requesting standard refinancing must
meet all the requirements contained in the act;

(b) Standard refinance projects will only be funded if
there is limited demand for moneys for new projects;

Proposed
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(c) All department prerequisites must have been met at
the time the project was undertaken;

(d) If multiple standard refinance applications are
received, priority will be given based on impacts to the rate
payers in the service area of the project;

(e) Standard refinance projects are not eligible for hard-
ship financial assistance; and

(f) Repayment begins six months after a funding agree-
ment becomes effective.

(3) Interim refinance applies to a project that is in
progress using moneys from a source other than the depart-
ment. Interim refinance retires existing debt and also covers
the remaining eligible project costs. Interim refinance
projects must meet all applicable requirements of this chap-
ter.

NEW SECTION

WAC 173-98-420 Defeasance. (1) No defeasance is
allowed as long as the department holds the loan.

(2) Defeasance means setting money aside in a special
account that is dedicated to pay all or some of the principal
and interest on a debt when it comes due.

NEW SECTION

WAC 173-98-430 Repayment. When a project is com-
plete and all disbursements are made the department will exe-
cute a final amendment that will include:

(1) A final loan repayment schedule that reflects the
length of repayment terms and the principal from disburse-
ments and accrued interest;

(2) The first repayment of principal and interest will be
due one year after the initiation of operation date, or one year
after the project completion date, whichever occurs first;

(3) The director may extend the first repayment due date
if it is not detrimental to the perpetuity of the revolving fund.
However, this will not change the total length of the loan
terms, rather, the loan amount will be amortized over a
shorter period of time;

(4) Equal payments will be due every six months;

(5) If the due date for any payment falls on a Saturday,
Sunday, or designated holiday for Washington state agencies,
the payment shall be due on the next business day for Wash-
ington state agencies;

(6) Loan balances may be repaid or additional principal
payments may be made at any time without penalty; and

(7) The department may assess a late fee for delinquent
payments, according to WAC 173-98-470.

NEW SECTION

WAC 173-98-440 Loan security. Loans shall be
secured by a general obligation pledge or a revenue pledge of
the recipient. The obligation of the recipient to make loan
repayments from the sources identified in its revolving fund
loan agreement shall be absolute and unconditional, and shall
not be subject to diminution by setoff, counterclaim, or abate-
ment of any kind.

(1) General obligation. Repayment of the loan may be
secured by a general obligation pledge. The recipient shall
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pledge to include in its budget an amount sufficient to pay the
principal and interest on the loan when due. For so long as
the loan is outstanding, the recipient shall ensure adequate
funds are available to enable timely loan repayment, which
may require the recipient to levy additional annual taxes
against the taxable property within its boundaries. The full
faith, credit, and resources of the recipient shall be pledged
irrevocably for the annual levy and collection of those taxes
and the prompt payment of the principal of and interest on the
loan.

(2) Revenue obligation. Repayment of a loan may be
secured by an irrevocable pledge of the net revenues of the
recipient's utility and, in appropriate cases, utility local
improvement district assessments.

Repayment of a loan shall constitute a lien and charge
upon the net revenues of the recipient's utility prior and supe-
rior to any other charges whatsoever, except that the lien and
charge shall be junior and subordinate to the lien and charge
of any senior lien obligations. If applicable, repayment of a
loan shall constitute a lien and charge upon utility local
improvement district assessments prior and superior to any
other charges whatsoever.

(3) Tribal governmental enterprises. Federally recog-
nized Indian tribes may provide loan security through dedi-
cated revenue from governmental enterprises. The recipient
must demonstrate that the security used has a sufficient track
record of income to secure the loan. Tribal governmental
enterprises may include leases, gaming as provided under
approved gaming compacts, forestry, or other tribal govern-
ment-owned enterprises.

NEW SECTION

WAC 173-98-450 Loan reserve requirements. For a
revenue obligation secured loan with terms greater than five
years, the recipient must accumulate a reserve account equiv-
alent to the annual debt service on the loan. This reserve
must be established before or during the first five years of the
loan repayment period. The reserve account may be used to
make the last two payments on the revolving fund loan.

NEW SECTION

WAC 173-98-460 Loan default. In the event of loan
default, the state of Washington may withhold any amounts
due to the recipient from the state for other purposes. Such
moneys will be applied to the debt.

NEW SECTION

WAC 173-98-470 Late payments. A late fee of one
percent per month on the past due amount will be assessed
starting on the date the debt becomes past due and until it is
paid in full.
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PART 5
WATER POLLUTION CONTROL REVOLVING
FUND REQUIREMENTS FOR MANAGING LOANS

NEW SECTION

WAC 173-98-500 Funding categories. (1) The revolv-
ing fund is split into two funding categories:

(a) Water pollution control facilities category: Eighty
percent of the revolving fund is used for facilities projects as
established under section 212 of the act; and

(b) Water pollution control activities category: Twenty
percent of the revolving fund will be available for the imple-
mentation of programs or projects established under the
"Washington's water quality management plan to control
nonpoint sources of pollution."

(2) If the demand is limited in either funding category,
the department can shift moneys between the funding catego-
ries.

NEW SECTION

WAC 173-98-510 Funding recognition. (1) Where
applicable, the recipient must acknowledge department and
EPA funding in reports, technical documents, publications,
brochures, and other materials.

(2) Where applicable, the recipient must display signs
for site-specific projects acknowledging department and EPA
funding. The sign must be large enough to be seen from
nearby roadways and include a department or EPA logo.

NEW SECTION

WAC 173-98-520 Ceiling amounts. (1) Water pollu-
tion control facilities category:

(a) Not more than fifty percent of the revolving fund in
this category will be available to any one applicant per fund-
ing cycle; and

(b) No more than five million dollars is available for
each smaller combined design-construct project (step four).
See WAC 173-98-530 for information on smaller combined
design-construct projects (step four).

(2) Water pollution control activities category: Not more
than fifty percent of the revolving fund in this category will
be available to any one applicant per funding cycle.

(3) Partially funded projects: If a project is offered par-
tial funding due to the lack of available revolving fund mon-
eys, and the recipient is demonstrating progress on the
project, the recipient may apply for the remaining eligible
project costs in the subsequent funding cycle.

(4) Water pollution control facilities construction bid
overruns:

(a) If the low responsive responsible construction bid(s)
exceeds the engineer's estimate of construction costs, the
department may approve funding for up to ten percent of the
engineer's estimate;

(b) The ceiling amounts that were established in the fis-
cal year in which the project was offered funding apply; and

(c) First priority for funding bid overruns will be given to
hardship communities based on the severity of financial need.
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(5) Water pollution control facilities construction change
orders:

(a) The department may approve funding for change
orders for up to five percent of the eligible portion of the low
responsive responsible construction bid(s);

(b) The ceiling amounts that were established in the fis-
cal year in which the project was offered funding apply; and

(c) First priority for funding change orders will be given
to hardship communities based on the severity of financial
need.

NEW SECTION

WAC 173-98-530 Step process for water pollution
control facilities. (1) The step process is required for facili-
ties projects. The process begins with site-specific planning,
and continues through design to construction.

(2) For steps one through three, an applicant may only
apply for funding for one step of the process at a time. At the
time of application, completion of the previous steps must be
approved by the department. Funding of one step does not
guarantee the funding of subsequent steps.

(3) The step process includes the following:

(a) Planning (step one): Step one involves the prepara-
tion of a site-specific facilities plan that identifies the cost-
effective alternatives for addressing a water pollution control
problem. There is no prerequisite for planning. If there is an
existing engineering report, it must be upgraded to a facilities
plan;

(b) Design (step two): Step two includes the preparation
of plans and specifications for use in construction. These
must be based on the preferred cost-effective alternative
identified in the facilities plan. A facilities plan must be
approved by the department before an application for design
can be considered for funding.

Facilities plans approved by the department more than
two years prior to the close of the application period must
contain evidence of recent review by the department to
ensure the document reflects current conditions; and

(c) Construction (step three): Step three includes the
actual building of facilities based on the approved design.
Design must be approved by the department before an appli-
cation for construction can be considered for funding.

(4) Combined steps for smaller design-construct
projects (step four): In some cases, design and construction
may be combined into one loan. Step four applicants must
demonstrate that step two (design) can be completed and
approved by the department within one of the time frames the
funding agreement is signed. The total project costs for step
four projects must be five million dollars or less.

(5) Step deviations. During the application phase of the
funding cycle, the department may allow an applicant to
deviate from the traditional step requirements if:

(a) The Washington state department of health has
declared a public health emergency; and

(b) The proposed project would remedy this situation.

No loan agreement will be signed until all previous steps
have been completed and approved by the department.

Proposed
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NEW SECTION

WAC 173-98-540 Step process for water pollution
control activities. The step process is required for lake
projects and recommended for all activities projects.

(1) Planning involves the identification of problems and
evaluation of cost-effective alternatives.

(2) Implementation is the actual implementation of the
project based on the planning document. Where the project
includes construction, a design element may be included
before the implementation step.

NEW SECTION

WAC 173-98-550 Declaration of construction after
project completion. Recipients shall submit a declaration of
construction of water pollution control facilities to the depart-
ment within thirty days of project completion.

NEW SECTION

WAC 173-98-560 Performance measures and post-
project assessment. (1) The department may require a recip-
ient to develop and implement a postproject assessment plan.

(2) A recipient may be required to participate in a post-
project survey and interview regarding performance mea-
sures.

PART 6
DESIGN-BUILD AND DESIGN-BUILD-OPERATE
PROJECTS

NEW SECTION

WAC 173-98-600 Design-build and design-build-
operate project requirements. (1) Design-build or design-
build-operate projects must be consistent with applicable
statues, such as chapter 39.10 RCW, Alternative public
works contracting procedures, chapter 70.150 RCW, Water
Quality Joint Development Act, and/or chapter 35.58 RCW,
Metropolitan municipal corporations.

(2) The design and construction portions of a design-
build-operate project under chapter 70.150 RCW, Water
Quality Joint Development Act, may be eligible for reduced
interest rate if the public body can demonstrate financial
hardship in accordance with WAC 173-98-300.

(3) The following conditions apply to design-build and
design-build-operate projects:

(a) The ceiling amounts in WAC 173-98-520;

(b) If eligible project costs exceed the ceiling amounts in
WAC 173-98-520, then public bodies can compete for addi-
tional funding in the subsequent funding cycle;

(c) Interest rates for nonhardship projects are set accord-
ing to WAC 173-98-400;

(d) In the case of hardship, a reduced interest rate may be
available for the design and construction portion of a design-
build-operate project;

(e) The project scope of work must implement a depart-
ment-approved facilities plan;
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(f) In addition to the project application information
listed in WAC 173-98-200, the project will be evaluated on
the applicant's level of administrative and technical expertise;

(g) Applicants may apply for up to one hundred ten per-
cent of the facilities planning estimate for design and con-
struction. The loan agreement will be written for the final
negotiated contract price;

(h) At the time of application, the following must be pro-
vided:

(1) A legal opinion from an attorney of the public body
indicating that the public body has sufficient legal authority
to utilize the process;

(i1) A department-approved facilities plan;

(iii) A report detailing the projected savings based on a
cost and time-to-complete as compared to the traditional
design-bid-construct process;

(i) The department may require that the public body
obtain delegation authority consistent with chapter 90.48
RCW, Water pollution control, and assume the responsibility
for sequential review and approval of plans, specifications,
and change orders. The department will continue to make all
eligibility determinations;

(j) Costs associated with change orders are not eligible
for reimbursement;

(k) Before delegation authority is granted to the appli-
cant and the loan agreement is signed, the following must be
approved by the department:

(i) Primary design elements;

(i1) Final service agreements and/or contracts;

(1) Projects funded prior to the effective date of this rule
will continue to be managed in accordance with the program
guidelines for the year the project was funded;

(m) Projects must be completed according to the timeline
in WAC 173-98-800 and 173-98-810; and

(n) Projects funded under the alternative contracting ser-
vice agreement AC/SA pilot rule of 2002 are placed at the top
of the "final offer and applicant list" and IUP each year in rel-
ative priority to other AC/SA projects. Loan moneys may be
disbursed in equal annual payments or by other means that
are not detrimental to the perpetuity of the revolving fund.

PART 7
COMPLIANCE WITH OTHER LAWS, RULES, AND
REQUIREMENTS

NEW SECTION

WAC 173-98-700 General requirements. (1) Recipi-
ents must fully comply with all applicable federal, state, and
local laws and regulations relating to topics such as procure-
ment, discrimination, labor, job safety, drug-free environ-
ments, and minority and women owned businesses.

(2) Ongoing management of most aspects of loan
projects is subject to the most recent edition of Administra-
tive Requirements for Ecology Grants and Loans.

(3) Ongoing management of all aspects of loan projects
is subject to the associated funding program guidelines.

(4) The applicant shall secure all necessary permits
required by authorities having jurisdiction over the project.
Copies must be available to the department upon request.
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NEW SECTION

WAC 173-98-710 The Growth Management Act. (1)
A local government not in compliance with the Growth Man-
agement Act may not receive loans or grants from the depart-
ment, except, in limited circumstances, where a local govern-
ment must address a public health need or substantial envi-
ronmental degradation.

(2) For the purposes of this section, "compliance with the
Growth Management Act" means: A county, city, or town
that is required to or chooses to plan under RCW 36.70A.040
has adopted a comprehensive plan, including a capital facili-
ties plan element, and development regulations as required by
chapter 36.70A RCW.

(3) For the purposes of this chapter, a public health need
related to a loan must be documented by a letter signed by the
secretary of the Washington state department of health or his
or her designee and addressed to the public official who
signed the loan application. "Public health need" means a sit-
uation where:

(a) There is a documented potential for:

(i) Contaminating a source of drinking water; or

(i1) Failure of existing wastewater system or systems
resulting in contamination being present on the surface of the
ground in such quantities and locations as to create a potential
for public contact; or

(iii) Contamination of a commercial or recreational
shellfish bed as to create a critical public health risk associ-
ated with consumption of the shellfish; or

(iv) Contamination of surface water so as to create a crit-
ical public health risk associated with recreational use; and

(b) The problem generally involves a serviceable area
including, but not limited to, a subdivision, town, city, or
county, or an area serviced by on-site sewage disposal sys-
tems; and

(¢) The problem cannot be corrected through more effi-
cient operation and maintenance of an existing wastewater
disposal system or systems.

(4) For the purposes of this chapter, a substantial envi-
ronmental degradation related to a loan must be documented
by a letter signed by the director and addressed to the public
official who signed the loan application. "Substantial envi-
ronmental degradation" means that:

(a) There is a situation causing real, documented, critical
environmental contamination that:

(1) Contributes to violations of the state's water quality
standards; or

(i1) Interferes with beneficial uses of the waters of the
state;

(b) The problem generally involves a serviceable area
including, but not limited to, a subdivision, town, city, or
county, or an area serviced by on-site sewage disposal sys-
tems; and

(c) The problem cannot be corrected through more effi-
cient operation and maintenance of an existing wastewater
disposal system or systems.

(5) A county, city, or town that has been offered a loan
for a water pollution control facilities project may not receive
loan funds while the county, city, or town is not in compli-
ance with the Growth Management Act unless:
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(a) Documentation showing that a public health need has
been provided by the Washington state department of health;
or documentation showing that a substantial environmental
degradation exists has been provided by the department;

(b) The county, city, or town has provided documenta-
tion to the department that actions or measures are being
implemented to address the public health need or substantial
environmental degradation; and

(c) The department has determined that the project is
designed to address only the public health need or substantial
environmental degradation described in the documentation,
and does not address unrelated needs including, but not lim-
ited to, provisions for additional growth.

NEW SECTION

WAC 173-98-720 State environmental review pro-
cess (SERP). (1) All recipients must comply with the SERP.

(2) SERP includes all the provisions of the State Envi-
ronmental Policy Act (SEPA), chapter 43.21C RCW, and the
SEPA rules, chapter 197-11 WAC, and applicable federal
requirements.

(3) All mitigation measures committed to in documents
developed in the SERP process, such as the environmental
checklist, environmental report, SEPA environmental impact
statement (EIS), the finding of no significance impact/envi-
ronmental assessment, or record of decision/federal EIS will
become revolving fund loan agreement conditions. Failure to
abide by these conditions will result in withholding of pay-
ments and may result in immediate repayment of the loan.

NEW SECTION

WAC 173-98-730 Cost-effectiveness analysis for
water pollution control facilities. (1) Funding will only be
considered if the project is shown to be the cost-effective
alternative/solution to the water pollution control problem.
The cost-effective alternative is determined using a cost-
effectiveness analysis.

(2) A cost-effectiveness analysis must be included in the
facilities plan and must include the following:

(a) A comparison of the total cost, total present worth or
annual equivalent costs of projects for the planning period;

(b) The no action alternative; and

(c) The nonmonetary cost of the project, such as the
environmental impact, energy impacts, growth impacts, and
community priorities.

(3) Facilities plans proposing design-build or design-
build-operate projects must demonstrate that this approach is
the cost-effective alternative for procurement.

PART 8
TIMELY USE OF REVOLVING FUND
LOAN MONEYS

NEW SECTION

WAC 173-98-800 Starting a project. Costs incurred
before a loan agreement is effective are not eligible for reim-
bursement, unless prior authorization is granted by the
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department or interim refinancing is approved. For more
information on interim refinancing, see WAC 173-98-410.

(1) Prior authorization to incur eligible costs.

(a) An applicant may request prior authorization to incur
eligible project costs if the following applies:

(i) The project is identified on the IUP;

(i1) Costs are incurred between the publication date of
the "final offer and applicant" list and when the funding
agreement is signed by the water quality program manager or
other schedules set in the prior authorization letter; and

(iii) The written request is made to the water quality pro-
gram manager;

(b) The water quality program manager will send the
applicant a letter approving or denying the prior authoriza-
tion; and

(c) Any project costs incurred prior to the publication
date of the "final offer and applicant list" are not eligible for
reimbursement. All costs incurred before the agreement is
signed by the water quality program manager are at the appli-
cant's own risk.

(2) Project initiation. Loan moneys must be spent in a
timely fashion. The recipient must consistently meet the per-
formance measures agreed to in the loan agreement. These
performance measures include, but are not limited to, the fol-
lowing:

(a) Work on a project must be started within sixteen
months of the publication date of the "final offer and appli-
cant list" on which the project was proposed.

(b) Starting a project means making any measurable step
toward achieving the milestones, objectives, and overall
goals of the project.

(3) Project initiation extension. Certain circumstances
may allow a time extension of no more than twelve months
for starting a project. For example:

(a) Schedules included in water quality permits, consent
decrees, or enforcement orders; or

(b) There is a need to do work during an environmental
window in a specific season of the year; or

(¢) Other reasons as identified by the department on a
case-by-case basis.

NEW SECTION

WAC 173-98-810 Finishing a project. Costs incurred
after the project completion or expiration dates are not eligi-
ble for reimbursement.

(1) Project completion.

(a) Work on a project must be completed within five
years of the publication date of the "final offer and applicant
list" on which the project was proposed. A shorter time
period may be specified in the loan agreement; and

(b) Completing a project means completing all mile-
stones and objectives associated with the goals of the loan
agreement.

(2) Project completion extension.

(a) After the five-year limit is reached, a time extension
of no more than twelve months may be made under certain
circumstances, including but not limited to:

(i) Schedules included in water quality permits, consent
decrees, or enforcement orders; or
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(i1) There is a need to do work during an environmental
window in a specific season of the year; and

(b) To ensure timely processing, the time extension
request must be made prior to the completion or expiration
date of the loan agreement.

PART 9
ADMINISTRATIVE PROVISIONS

NEW SECTION

WAC 173-98-900 Water pollution control revolving
fund (revolving fund) perpetuity. (1) The act requires that
the revolving fund be managed in perpetuity.

(2) The department will strive to achieve perpetuity, as
defined by WAC 173-98-030, by 2016.

NEW SECTION

WAC 173-98-910 Accounting requirements for loan
recipients. (1) Recipients must maintain accounting records
in accordance with RCW 43.09.200 Local government
accounting—Uniform system of accounting.

(2) Accounting irregularities may result in a payment
hold until irregularities are resolved. The director may
require immediate repayment of misused loan moneys.

NEW SECTION

WAC 173-98-920 Appealing a department decision.
If a dispute arises concerning eligibility decisions made by
the department within the context of a loan agreement, the
decision may be appealed. A lawsuit cannot be brought to
superior court unless the aggrieved party follows these proce-
dures, which are intended to encourage the informal resolu-
tion of disputes consistent with RCW 34.05.060.

(1) First, the recipient may seek review of the financial
assistance program's initial decision within thirty days of the
decision in writing to the water quality program manager.
The program manager will consider the appeal information
and may choose to discuss the matter by telephone or in per-
son;

(2) The program manager will issue a written decision
within thirty days from the time the appeal is received;

(3) If the recipient is not satisfied with the program man-
ager's decision, the recipient has thirty days to submit a writ-
ten request to the deputy director for a review of the decision;

(4) The deputy director will consider the appeal informa-
tion, and may choose to discuss the matter by telephone or in
person. The deputy director will issue a written decision
within thirty days from the time the appeal is received. The
deputy director's decision will be the final decision of the
department;

(5) If the recipient is not satisfied with the deputy direc-
tor's final decision, the recipient may appeal to the Thurston
County superior court, pursuant to RCW 34.05.570(4), which
pertains to the review of "other agency action"; and

(6) Unless all parties to such appeal agree that a different
time frame is appropriate, the parties shall attempt to bring
the matter for a superior court determination within four
months of the date in which the administrative record is filed
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with the court. This time frame is to ensure minimal disrup-
tions to the program.

NEW SECTION

WAC 173-98-930 Audit requirements for loan recip-
ients. The department, or at the department's discretion,
another authorized auditor may audit the revolving fund loan
agreement and records.

NEW SECTION

WAC 173-98-940 Insurance for water pollution con-
trol facilities projects. Recipients shall maintain compre-
hensive insurance coverage on the project for an amount
equal to the moneys disbursed.

NEW SECTION

WAC 173-98-950 Indemnification. To the extent that
the Constitution and laws of the state of Washington permit,
the recipient shall indemnify and hold the department harm-
less from and against any liability for any or all injuries to
persons or property arising out of a project funded with a
revolving fund loan except for such damage, claim, or liabil-
ity resulting from the negligence or omission of the depart-
ment.

NEW SECTION

WAC 173-98-960 Sale of facilities to private enter-
prises. Recipients may sell facilities financed with the
revolving fund to private enterprises. However, the revolv-
ing fund loan agreement must be terminated and the revolv-
ing fund loan must be repaid immediately upon the sale of
that facility.

NEW SECTION

WAC 173-98-970 Self-certification. (1) The depart-
ment may authorize a recipient to certify compliance with
selected program requirements. The recipient must:

(a) Request certification authority;

(b) Document that it has the capability and resources;

(c) Document that it is in the best interest of the state;
and

(d) Demonstrate that the request is consistent with state
and federal laws and regulations.

(2) Concurrences required in the environmental review
process cannot be delegated to recipients.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 173-98-050 What are the limitations on
the use of funds and how are
the funds categorized?
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WAC 173-98-060 What is the step process for
planning facilities and activi-

ties projects?

WAC 173-98-070 What other laws, regulations,
or requirements must recipi-

ents comply with?

WAC 173-98-075 How does the Growth Man-

agement Act impact the use
of funds?

WAC 173-98-080
WAC 173-98-090
WAC 173-98-120

Indemnification.
How are loans managed?

General provisions.
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Havana, Spokane, WA, on March 27, 2007, informal ques-
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4:00 p.m.; at the Kittitas Valley Events Center, 512 North
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the conservation commission to interpret and clarify RCW
89.08.400 in this rule in order to assist conservation districts
and county legislative authorities in their efforts to develop
and impose a system of assessments for the conservation of
renewable natural resources. The conservation commission
believes the interpretations and clarifications provided in the
proposed rule will increase confidence of all parties, resulting
in more conservation districts and county legislative authori-
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ties choosing to implement this local funding mechanism.
The proposed rule is intended to increase public involvement
in conservation district program planning, special assess-
ments, and the funding of conservation activities and pro-
grams most needed and desired by local communities.

Reasons Supporting Proposal: Conservation districts
and county legislative authorities have interpreted existing
statutory language widely, resulting in lack of confidence
about the basis for conservation district special assessments
and how they may be used. The conservation commission
has observed a number of real or threatened legal actions
because of the difficulty in interpreting RCW 89.08.400.
This proposed rule is intended to make requirements and
steps in developing, proposing, adopting, implementing,
modifying and renewing conservation district special assess-
ments less confusing.

Statutory Authority for Adoption: RCW 89.08.040 and
[89.08.]070.

Statute Being Implemented: RCW 89.08.400.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent:
commission, governmental.

Name of Agency Personnel Responsible for Drafting:
Tom Salzer, 300 Desmond Drive S.E., Lacey, WA, (360)
407-6214.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. There are no economic
impacts for small business.

A cost-benefit analysis is not required under RCW
34.05.328. The proposed rule is exempt per RCW 34.05.328

(5)(b).

Washington state conversation

February 21, 2007
Mark A. Clark
Executive Director

Chapter 135-100 WAC

SPECIAL ASSESSMENTS FOR NATURAL
RESOURCE CONSERVATION

NEW SECTION

WAC 135-100-010 Purpose of this rule. It is the intent
of the conservation commission to interpret and clarify RCW
89.08.400 in this rule in order to assist conservation districts
and county legislative authorities in their efforts to develop
and impose a system of assessments for the conservation of
renewable natural resources.

NEW SECTION

WAC 135-100-020 Definitions. ""Authorized conser-
vation program' and "conservation program' mean the
renewable resources program defined in RCW 89.08.220(7)
that includes a comprehensive long-range plan and a supple-
mental annual work plan.

"Renewable natural resources" or ''natural
resources' includes land, air, water, vegetation, fish, wild-
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life, wild rivers, wilderness, natural beauty, scenery, and
open space.

"Special benefits to lands" means tangible improve-
ments to renewable natural resources. "Special benefits to
lands" can also mean intangible improvements to renewable
natural resources, including, but not limited to, education and
outreach activities and programs that result, directly or indi-
rectly, in improvements to renewable natural resources.
"Special benefits to lands" does not necessarily mean that
appraised property values are improved or altered as a result
of the activities and programs funded by the special assess-
ment.

"System of assessments' means:

(1) A classification or categorization of lands according
to the benefits conferred, or to be conferred, by the conserva-
tion district's authorized conservation program;

(2) An annual rate of assessment for each land classifica-
tion;

(3) A total amount of assessments that will be collected
from each land classification; and

(4) The duration of the assessment.

The system of assessments does not include a budget or
intended allocation of funds to be derived from the special
assessment.

NEW SECTION

WAC 135-100-030 Purpose and use of assessments.
The purpose of conservation district special assessments is to
help conservation districts implement their authorized con-
servation program.

Funds generated by special assessments for natural
resource conservation may only be used to benefit lands
assessed.

NEW SECTION

WAC 135-100-040 County has authority to impose
assessment. The county legislative authority has sole author-
ity to impose a special assessment for natural resource con-
servation on conservation district lands within the boundaries
of the county.

When more than one conservation district occurs in a
county, special assessments for natural resource conservation
need not be imposed for all of the conservation districts in the
county.

When one conservation district exists in more than one
county, special assessments for natural resource conservation
need not be imposed by all counties.

NEW SECTION

WAC 135-100-050 System of assessments. The con-
servation district develops a system of assessments that clas-
sifies all lands in the conservation district into classifications
or categories according to benefits conferred, or to be con-
ferred, through the authorized conservation program of the
conservation district.

The conservation district must also classify lands which
will not benefit from the authorized conservation program.
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The system of assessments cannot exempt lands based
on taxpayer characteristics such as age or income level.

NEW SECTION

WAC 135-100-060 Term of assessment. The mini-
mum term of a special assessment for natural resource con-
servation should be at least two years. The maximum term is
ten years.

NEW SECTION

WAC 135-100-070 Public lands may be assessed.
Two kinds of public lands are subject to the special assess-
ment: Lands owned by local governments, and lands owned
by the state.

Public lands owned by local governmental entities are
subject to the special assessment if such lands will receive
special benefits from the district's authorized conservation
program.

Public lands owned by state governmental entities are
subject to the special assessment if such lands will receive
special benefits from the district's authorized conservation
program. In addition, the conservation district must follow
the requirements described in chapter 79.44 RCW when
assessing such lands.

If public lands will not benefit from the conservation dis-
trict's conservation program, they must be identified in the
system of assessments as a class of land not receiving special
benefits.

NEW SECTION

WAC 135-100-080 Assessment rates. Assessment
rates must be based on the special benefits to be conferred to
natural resources by the district's authorized conservation
program.

The conservation district must determine an annual per-
acre rate of assessment for each class of land. The conserva-
tion district must calculate the total amount of special assess-
ments proposed to be collected for each class of lands.

Lands not benefited by the conservation district's conser-
vation program must be classified separately and must not be
subject to the special assessment.

For each classification of land to receive special benefits,
the annual assessment rate must be either:

(1) A uniform per-acre amount; or

(2) A uniform per-acre amount plus an annual flat rate
per parcel.

The uniform per-acre amount must be greater than zero
cents per acre and cannot exceed ten cents per acre.

The maximum annual per-parcel rate is five dollars,
except for counties with a population of over one million five
hundred thousand persons where the maximum annual per-
parcel rate cannot exceed ten dollars.

NEW SECTION

WAC 135-100-090 Forest lands may be assessed at
special rates. Some forest lands, referred to as qualified for-
est lands, may be subject to a special rate of assessment.
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Qualified forest lands are parcels used only for the planting,
growing, or harvesting of trees. Such lands qualify for spe-
cial rates of assessment.

Forest lands used for purposes other than, or in addition
to, the planting, growing, or harvesting of trees do not qualify
for special rates of assessment.

For qualified forest lands, no per-parcel assessment may
be charged. In lieu of a per-parcel charge, each owner of
more than one parcel of qualified forest lands may be charged
up to three dollars a year if their forest lands will benefit from
the conservation district's conservation program.

The per-acre rate of special assessments for qualified
forest lands may not exceed one-tenth the weighted average
per-acre assessment of all other assessed lands in the district.
The weighted average is calculated by dividing the total
assessment to be collected from all lands except qualified for-
est lands by the total acreage of all lands except qualified for-
est lands.

Only the first ten thousand acres of qualified forest lands
owned by the same person or entity may be assessed. Addi-
tional acres beyond the first ten thousand acres must be iden-
tified in the system of assessments as a class of land exempt
from assessment.

NEW SECTION

WAC 135-100-100 Special notice requirements for
public hearings. When proposing a system of assessments,
the conservation district and county legislative authority must
comply with notice requirements for public hearings
described in RCW 89.08.400(2).

NEW SECTION

WAC 135-100-110 Conservation district public hear-
ing before August 1. The supervisors of a conservation dis-
trict must hold at least one public hearing on the system of
assessments being proposed by the district. The hearing or
hearings must occur before the first day of August in the cal-
endar year prior to the year the proposed assessments will be
collected.

Public hearings may be held as part of regular or special
meetings of the conservation district board of supervisors.
Such hearings must have a specified start and end time for the
board to receive public comment.

The conservation district should work to educate
affected landowners about the costs and benefits of the spe-
cial assessment well in advance of the conservation district
formal public hearing(s).

NEW SECTION

WAC 135-100-120 Conservation district proposal
and budget filed with county. On or before the first day of
August in the calendar year before the assessment will be col-
lected, the conservation district must file the proposed system
of assessments with the county legislative authority. The
conservation district must also provide to the county legisla-
tive authority a proposed budget for the first year the assess-
ment will be collected.
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Filing means the county legislative authority, or its
authorized representative such as the county auditor or clerk,
has physically received the proposed system of assessments
and the proposed budget by the close of business on or before
the first day of August. Along with the proposed system of
assessments and proposed budget, the county should receive
a copy of the resolution passed by the conservation district
board of supervisors that asks the county legislative authority
to impose a special assessment for natural resource conserva-
tion consistent with RCW 89.08.400 and this rule.

NEW SECTION

WAC 135-100-130 County public hearing after
receiving proposal. After the county legislative authority
has received the proposed system of assessments and pro-
posed budget from the conservation district, the county must
hold at least one public hearing on the proposal.

NEW SECTION

WAC 135-100-140 County may modify proposed
system after public hearing. After the county's public hear-
ing, and before the county legislative authority takes final
action on the conservation district request to impose a special
assessment, the county legislative authority may modify or
amend the proposed system of assessments. The county leg-
islative authority may not modify a conservation district's
proposed budget or alter the intended allocation of special
assessment funds.

NEW SECTION

WAC 135-100-150 County imposes system of assess-
ments. To impose the proposed or modified system of assess-
ments, the county legislative authority must find:

(1) That the proposed system will serve the public inter-
est; and

(2) That the special benefits to lands provided by the
assessment will meet or exceed the amount to be assessed.

This does not necessarily mean appraised property val-
ues are improved or altered through the authorized conserva-
tion program of the district.

NEW SECTION

WAC 135-100-160 Conservation district may with-
draw or modify assessment. The conservation district,
through official action of the conservation district board of
supervisors, may withdraw or modify the proposed system of
assessments at any time before a county legislative authority
takes final action to impose the system of assessments.

NEW SECTION

WAC 135-100-170 Conservation district may alter
assessment on parcels. The conservation district may alter
assessments on individual parcels at any time if land uses
change that would affect the classification of such parcels.
The conservation district must notify the county assessor of
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any changes that affect the classification of parcels to be
assessed.

If the county assessor seeks to change the classification
of individual parcels, the conservation district must approve
such changes before collecting the assessment for such par-
cels.

NEW SECTION

WAC 135-100-180 Conservation district prepares
assessment roll. After the county legislative authority autho-
rizes special assessments for natural resource conservation,
the conservation district must prepare an assessment roll to
implement the approved system of assessments. The conser-
vation district should seek assistance from the county asses-
sor in preparing the assessment roll.

NEW SECTION

WAC 135-100-190 County assessor applies assess-
ment to tax rolls. The county assessor will apply the classi-
fications and rates in the conservation district's system of
assessments to lands to be assessed.

NEW SECTION

WAC 135-100-200 County treasurer collects assess-
ments. Special assessments will be collected by the county
treasurer and accounted for with property taxes. Collection
of special assessments starts in the calendar year following
the county legislative authority's action approving the special
assessment.

NEW SECTION

WAC 135-100-210 County can recover actual costs.
The county treasurer may recover the actual costs incurred by
the county assessor and county treasurer in spreading and
collecting the special assessments. Upon request, the county
treasurer must explain the basis for cost recovery charges
made against the assessment.

NEW SECTION

WAC 135-100-220 Conservation district to receive
all remaining funds. All funds collected, minus the actual
cost of spreading and collecting the assessment, must be
promptly transferred to the conservation district. For conser-
vation districts that use the county treasurer as the district
treasurer per RCW 89.08.215, assessment funds collected
(minus actual costs) must be accounted for separately.

NEW SECTION

WAC 135-100-230 Conservation district to keep
landowners informed. The conservation district should
inform landowners with lands to be assessed how their
assessment was calculated.
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NEW SECTION

WAC 135-100-240 Landowners may petition the
county to object. Landowners with lands to be subject to the
special assessments may object to the assessment by petition-
ing the county legislative authority. The petition must be
signed by at least twenty percent of the owners of land that
would be subject to the special assessments.

The petition must be filed with the county legislative
authority on or before the close of business on the fourteenth
day of December in the year the county approves the special
assessment.

If a petition meeting these requirements is filed, the
county may not spread or collect the assessment.

NEW SECTION

WAC 135-100-250 Renewal of assessment. Renewal
of a conservation district special assessment must meet the
same requirements as for a newly proposed assessment.
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