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WSR 08-02-005
PROPOSED RULES
SPOKANE REGIONAL
CLEAN AIR AGENCY
[Filed December 19, 2007, 4:58 p.m.]

Supplemental Notice to WSR 07-21-113.

Exempt from preproposal statement of inquiry under
RCW 70.94.141(1).

Title of Rule and Other Identifying Information:
SRCAA Regulation I, Article II, Section 2.09 Source Tests.

Hearing Location(s): Spokane County Public Works
Building, 1206 West Broadway, Hearing Room Lower
Level, Spokane, WA 99201, on February 7, 2008, at 9:00
a.m.

Date of Intended Adoption: February 7, 2008.

Submit Written Comments to: Joe Southwell, 1101
West College, Suite 403, Spokane, WA 99201, e-mail jsouth-
well@spokanecleanair.org, fax (509) 477-6828, by 4:30 p.m.
on January 22, 2008.

Assistance for Persons with Disabilities: Contact Bar-
bara Nelson by 4:30 p.m. on February 1, 2008, (509) 477-
4727.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: New section in
Regulation I, Article II, to establish notification, perfor-
mance, and reporting requirements for source tests performed
in SRCAA's jurisdiction.

A public hearing on the proposed rule was originally
held on December 6, 2007 (see original CR-102, WSR 07-
21-113). Based on comments received during the public
hearing, Spokane Regional Clean Air Agency (SRCAA) has
made revisions to the following sections of the originally pro-
posed rule: Section E (1st paragraph), Section E.9, Section I,
Section K.1, Section K.2, Section 4, Section 6 (1st para-
graph), and Section K.6.a. These changes to the originally
proposed rule are considered substantive, therefore this CR-
102 is being filed as a supplemental notice to WSR 07-21-
113.

Reasons Supporting Proposal: SRCAA does not cur-
rently have a source test regulation in place.

Statutory Authority for Adoption: RCW 70.94.141(1).

Statute Being Implemented: Chapter 70.94 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: SRCAA, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Joe Southwell, SRCAA,
1101 West College, Suite 403, Spokane, WA 99201, (509)
477-4727.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This is a local air pollu-
tion control authority rule and as such, chapter 19.85 RCW
does not apply.

A cost-benefit analysis is not required under RCW
34.05.328. This is a local agency rule and pursuant to RCW
70.94.141(1), RCW 34.05.328 does not apply to this rule.

December 19, 2007
Joe R. Southwell

Air Quality Engineer
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NEW SECTION

REGULATION I, ARTICLE II, SECTION 2.09
ARTICLE 11

SECTION 2.09 SOURCE TESTS

A. Purpose. This Section establishes notification, per-
formance, and reporting requirements for all source tests and
combustion tests performed to determine compliance with
applicable air quality regulations and/or emission standards.

B. Applicability. This Section applies to any source test
performed on sources established or operated in Spokane
County that will be submitted to the Agency for regulatory
purposes. Tests performed on gasoline dispensing facilities
are exempt from the requirements of this section, unless oth-
erwise required by the Agency.

Combustion tests performed on fuel burning equipment

shall meet the requirements of Section 2.09.K.
C. Definitions. In addition to the definitions given in

SRCAA Regulation I, Article I, Section 1.04, and unless a

different meaning is clearly required by context, words and
phrases used in this Section shall have the following mean-

ing:

1. Combustion test means a test performed on fuel burn-
ing equipment, using a combustion analyzer, for purposes of
analyzing the combustion products produced by the equip-
ment.

2. Malfunction means any sudden, infrequent, and not
reasonably preventable failure of air pollution control equip-
ment, process equipment, or a process to operate in a normal
or usual manner. Failures that are caused in part by poor
maintenance or improper operation are not malfunctions.

3. Regulated pollutant means any air contaminant regu-
lated under the Federal Clean Air Act, the Washington Clean
Air Act, Washington Administrative Code, and/or SRCAA

regulations.
4. Regulatory purposes means to determine compliance

with an applicable air quality regulation or emission standard
or as otherwise required by the Agency.

5. Representative operating conditions means the range
of combined process, production, and control measure condi-
tions under which the source normally operates or will nor-
mally operate (regardless of the frequency of the conditions).
Operations during startup, shutdown, and malfunctions do
not constitute representative operating conditions.

6. Source test means any testing performed at a source
that measures i) the amount or concentration of a regulated
pollutant, pollutants, or surrogates being emitted; ii) the cap-
ture efficiency of a capture system; and/or iii) the destruction
or removal efficiency of a control device used to reduce emis-
sions. Combustion tests and data accuracy assessments of
continuous emission monitoring systems (i.c., relative accu-
racy tests, cylinder gas audits, etc.) are not considered source
tests.

D. Test Methods. Testing of sources for regulatory pur-
poses shall be performed in accordance with U.S. Environ-
mental Protection Agency (EPA) approved methods as found
in 40 CFR Parts 51, 60. 61, and 63, as in effect on the date
identified in SRCAA Regulation I, Article II, Section 2.13.
Alternative methods may be used. provided the method(s)
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has been approved by the Agency and/or EPA prior to per-

forming the test.
E. Test Notifications and Plans. At least 15 calendar
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3. During each source test, the source to be tested shall
be operated as described in the approved source test plan,

unless an alternative operating scenario is approved by the

days prior to performing the source test, a test notification
and plan shall be submitted to the Agency for review and

Agency prior to performing the source test. Upon acceptance
of the source test, the source will be limited to no more than

approval. Test notifications and plans shall be submitted in

writing by either hard copy, facsimile, or e-mail. The 15-day
submittal requirement may be waived upon receipt of written

110% of the average production rate that the source operated
during that source test, unless otherwise allowed by regula-
tion or Agency issued Order.

Agency approval. The test plan shall include, unless other-
wise specified in writing by the Agency, the following infor-

mation:
1. Facility name, mailing address, and source location;
2. Facility contact name(s) and telephone number(s);
3. Source testing company name, company contact
name(s), and telephone number;
4. Source testing schedule and date(s);
5. Source description including a description of the pol-

G. Stoppages.

1. A source test may be stopped only because of safety
reasons or testing and/or process equipment malfunction.
The testing shall be resumed as soon as practicable. A source
test may not be stopped solely due to the expected or known
failure of one or more test runs to meet applicable standards.

2. The Agency shall be notified of any test stoppage as
soon as practicable, but no later than the next working day

(i.e., Monday through Friday. excluding legal holidays

lution control device and sample locations;

6. Pollutant(s) to be measured;

7. Test methods;

8. Number of test runs and length of each individual test
run;

9. A description of what constitutes representative pro-
cess and control conditions for the source to be tested (i.e.,

roduction rate, etc.). This shall include the expected process
and control conditions (including production rate) during
testing;

10. Applicable process and/or production information to
be collected during the source test;

11. Control device operating parameters to be monitored
during the source test;

12. Fuel and/or raw material samples (if applicable), type
of analysis, how the samples will be collected, and who will
collect the samples;

13. Timeline for submittal of the final test report to
SRCAA;

14. Any other testing information required by the
Agency.

Once approved, the source test plan shall be followed.

Changes to approved plans may be implemented upon receipt
of Agency approval prior to completion of the source test.

Test plan modification requests may be submitted in writing
by either hard copy. facsimile, or e-mail. SRCAA may
require a new series of tests for test plan modifications sub-
mitted after initiation of the tests and prior to completion of
the tests.

F. Test Procedures.

1. The source test shall consist of a minimum of three (3)
individual runs, unless otherwise required in the test method
or written Agency approval is given for an alternative testing

scenario prior to performing the source test.
2. The individual pollutant test runs for any source test

shall be performed consecutively, with no overlap of any test
runs for the same pollutant. Test runs may overlap provided

the overlapping test runs are not for testing the same pollutant
or are not being performed using the same test method. Each
consecutive test run shall be initiated as soon as practicable
after completion of the previous test run, unless Agency
approval is given for an alternative testing scenario prior to

performing the source test.
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observed by the Agency).

3. The reason for the test stoppage shall be documented
and included in the source test report. All test data collected
during a stopped test shall be included in the source test
report. The Agency will evaluate the reason for the stoppage
and determine if it meets the stoppage provisions in Section
2.09.G.1.

H. Invalidation of Test Results. For any test results that
are found or considered to be invalid, due to stoppages, sam-
pling or analysis problems or errors, or other reasons, the
invalid data must be included in the test report. The reason
that the test results were invalidated shall be documented and
included in the test report. The Agency will evaluate the rea-
son for the test results invalidation and determine whether to
accept or reject the source test results.

L. Postponements/Rescheduling. A source test shall not
be postponed and/or rescheduled without prior Agency noti-
fication. Postponement notifications for a scheduled source
test shall include the reason(s) for the requested postpone-
ment and the date of the rescheduled source test. Postpone-
ment and/or rescheduling notifications shall be made by tele-
phone or submitted in writing by either hard copy, facsimile,
or e-mail. Within two working days after a telephone notifi-
cation is made, a written notification must be submitted by
either hard copy, facsimile, or e-mail.

J. Test Reports.

1. Reports of all source tests performed under this sec-

tion shall be submitted to the Agency regardless of the source
test results (i.e., failure to meet an emission limit or standard,

test stoppage. equipment malfunction, test data invalidation,
ete.).

2. Source test reports shall be submitted to the Agency as
described in the approved test plan, unless an alternative test

report submittal timeline has received written Agency
approval.

3. The source test report shall, at a minimum, include the
following information:

a) Source testing company name., company contact
name(s), and phone number;

b) Facility name, mailing address, and source location;
¢) Facility contact name(s) and telephone number(s);

d) Description of the source and the sampling locations;
¢) Date(s) of the source test;
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f) Summary of results, reported in units and averaging
periods consistent with the applicable emission standard.

g) Length, in minutes, of each individual test run, includ-
ing start and end times for each individual test run;

h) Description of any test stoppages and re-starts, and the
reasons for each test stoppage;

i) Description of any deviations from the approved
source test plan and the reason for the deviation;

j) Description of the test methods and quality assurance
procedures employed;

k) Operating parameters and production data for the
source and control equipment during the test, as specified in
the approved test plan under Section 2.09E.10-12;

1) Company name, contact name, and telephone number
of the laboratory processing any samples;

m) All field data collected and example calculations;

n) Any reasons for considering a test run(s) to be invalid;

0) Any reasons for objection of use of a test run(s) for
regulatory purposes;

p) A statement signed by the responsible official of the
testing company certifying the validity of the source test
report; and

q) Any other information specified and/or required by
the Agency in the approved test plan.

K. Combustion Tests. Unless otherwise required by the

Agency, combustion tests performed on fuel burning equip-
ment for regulatory purposes shall meet all of the following
requirements:

1. The Agency shall be notified at least two working
days prior to performing the combustion test, unless an alter-
native notification timeline is approved the Agency.

2. The fuel burning equipment shall be operated at high
fire during the combustion test. The combustion test shall be
performed under representative operating conditions for the
equipment.

3. The combustion test equipment shall be capable of
analyzing for the pollutant to be measured.

4. Immediately prior to the test, the combustion analyzer

shall be calibrated using the analyzer manufacturer's recom-
mended calibration procedures.

5. During each combustion test, the following opera-

tional parameters shall be measured and recorded:
a) Concentration (ppmv) of the measured pollutant in the

exhaust gases;

b) Exhaust gas temperature;

c¢) Percent oxygen for each pollutant concentration read-
ing; and

d) Average load for the fuel burning equipment tested.

6. A report documenting the results of each combustion
test shall be submitted to SRCAA within 30 calendar days of
each test, unless an alternative test report submittal timeline
has been approved the Agency. The report shall include:

a) Calibration report for the combustion analyzer,
including the calibration method and type and concentration
of each gas used to calibrate the combustion analyzer;

b) Summary of the measured pollutant emissions given
in ppmv and corrected to 3% oxygen, unless a different cor-
rection is required by regulation or Agency issued Order;

c¢) Parameters listed under Section 2.09.K.5 above; and

d) Copies of actual data sheets.
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Reviser's note: The unnecessary underscoring in the above section
occurred in the copy filed by the agency and appears in the Register pursuant
to the requirements of RCW 34.08.040.

Reviser's note: The typographical errors in the above material
occurred in the copy filed by the Spokane Regional Clean Air Agency and
appear in the Register pursuant to the requirements of RCW 34.08.040.

WSR 08-02-013
PROPOSED RULES
HORSE RACING COMMISSION
[Filed December 21, 2007, 8:20 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 07-
22-059.

Title of Rule and Other Identifying Information: WAC
260-28-200 Trainer—Paddock duties.

Hearing Location(s): Auburn City Council Chambers,
25 West Main, Auburn, WA 98002, on February 14, 2008, at
9:30 a.m.

Date of Intended Adoption: February 14, 2008.

Submit Written Comments to: Robert J. Lopez, 6326
Martin Way, Suite 209, Olympia, WA 98516-5578, e-mail
rlopez@whrc.state.wa.us, fax (360) 459-6461, by February
5, 2008.

Assistance for Persons with Disabilities: Contact Patty
Sorby by February 5, 2008, TTY (360) 459-6462.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To amend WAC
260-28-200 no [to] not only require the trainer to have his
horse at the paddock at the appointed time, but to also require
the trainer to have his horse at the receiving barn at the
appointed time.

Reasons Supporting Proposal: There is an expectation
that races will begin at the set post time, not only for the local
bettor in the stands, but for all the bettors outside the state of
Washington who wager on our races. In order to ensure races
begin on time, trainers must have their horses first at the
receiving barn to be properly identified and then at the pad-
dock to be saddled for the race.

Statutory Authority for Adoption: RCW 67.16.020.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington horse racing commis-
sion, governmental.

Name of Agency Personnel Responsible for Drafting:
Robert J. Lopez, 6326 Martin Way, Suite 209, Olympia, WA
98516-5578, (360) 459-6462; Implementation and Enforce-
ment: Robert M. Leichner, 6326 Martin Way, Suite 209,
Olympia, WA 98516-5578, (360) 459-6462.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

A cost-benefit analysis is not required under RCW
34.05.328. Not applicable.

December 21, 2007
R. J. Lopez

Deputy Secretary
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AMENDATORY SECTION (Amending WSR 07-07-007,
filed 3/8/07, effective 4/8/07)

WAC 260-28-200 Trainer—Paddock duties. (1) A
trainer must have his or her horse in the receiving barn or
paddock at the time appointed.

(2) A trainer must attend his or her horse in the paddock,
and must be present to saddle the horse, unless he/she has
obtained the permission of a steward to send another licensed
trainer as a substitute.

WSR 08-02-014
PROPOSED RULES
HORSE RACING COMMISSION
[Filed December 21, 2007, 8:20 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 07-
22-060.

Title of Rule and Other Identifying Information: WAC
260-28-295 Trainer responsibility.

Hearing Location(s): Auburn City Council Chambers,
25 West Main, Auburn, WA 98002, on February 14, 2008, at
9:30 a.m.

Date of Intended Adoption: February 14, 2008.

Submit Written Comments to: Robert J. Lopez, 6326
Martin Way, Suite 209, Olympia, WA 98516-5578, e-mail
rlopez@whrc.state.wa.us, fax (360) 459-6461, by February
5,2008.

Assistance for Persons with Disabilities: Contact Patty
Sorby by February 5, 2008, TTY (360) 459-6462.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To amend WAC
260-28-295 to add the following two provisions: (1) Trainers
are required to promptly report if a colt or horse is gelded;
and (2) trainers are required to ensure that anyone employed
by the trainer is properly licensed to perform the duties
assigned.

Reasons Supporting Proposal: (1) In addition to ensur-
ing bettors have accurate information about horses entered in
a race, persons contemplating claiming a horse out of a race
should also be provided with accurate information on the
condition of the horse prior to claiming; and (2) because the
commission collects industrial insurance premiums, it is crit-
ical for employee coverage that they be properly licensed to
perform the duties assigned.

Statutory Authority for Adoption: RCW 67.16.020.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington horse racing commis-
sion, governmental.

Name of Agency Personnel Responsible for Drafting:
Robert J. Lopez, 6326 Martin Way, Suite 209, Olympia, WA
98516-5578, (360) 459-6462; Implementation and Enforce-
ment: Robert M. Leichner, 6326 Martin Way, Suite 209,
Olympia, WA 98516-5578, (360) 459-6462.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

Proposed
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A cost-benefit analysis is not required under RCW
34.05.328. Not applicable.

December 21, 2007

R.J. Lopez

Deputy Secretary

AMENDATORY SECTION (Amending WSR 07-03-065,
filed 1/16/07, effective 2/16/07)

WAC 260-28-295 Trainer responsibility. The purpose
of this section is to identify the minimum responsibilities of
the trainer that pertain specifically to the health and well-
being of horses in his/her care.

(1) The trainer is responsible for and is the absolute
insurer of the condition of the horses entered regardless of the
acts of third parties.

(2) The trainer is responsible for the condition of horses
in his/her care.

(3) The trainer is responsible for the presence of any pro-
hibited drug, medication, or other prohibited substance,
including permitted medication in excess of the maximum
allowable concentration, in horses in his/her care. A positive
test for a prohibited drug, medication or substance, including
permitted medication in excess of the maximum allowable
concentration, as reported by a commission-approved labora-
tory, is prima facie evidence of a violation of this rule. In the
absence of substantial evidence to the contrary, the trainer
will be held responsible.

(4) A trainer will prevent the administration of any drug
or medication or other prohibited substance that may cause a
violation of these rules.

(5) A trainer whose horse has been claimed remains
responsible for violation of any rules regarding that horse's
participation in the race in which the horse is claimed.

(6) The trainer is responsible for:

(a) Maintaining the assigned stable area in a clean, neat
and sanitary condition at all times;

(b) Using the services of those veterinarians licensed by
the commission to attend to horses that are on association
grounds;

(c) The proper identity, custody, care, health, condition
and safety of horses in his/her care;

(d) Immediately reporting the alteration of the sex of a
horse to the horse identifier and the racing secretary;

(e) Promptly reporting to the racing secretary and an
official veterinarian when a posterior digital neurectomy
(heel nerving) is performed on a horse in his/her care and
ensuring that such fact is designated on its certificate of reg-
istration;

(f) Promptly report to the racing secretary, when mares
who have been entered to race, have been bred;

(g) If a colt or horse has been gelded, promptly submit a
completed gelding report to The Jockey Club Office, or
report the fact to the racing secretary;

(h) Promptly reporting the serious injury and/or death of
any horse at locations under the jurisdiction of the commis-
sion to the stewards and the official veterinarian and compli-
ance with the rules in this chapter governing postmortem
examinations;
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(@) (1) Maintaining knowledge of the medication
record and medication status of horses in his/her care;

((®)) (7) Immediately reporting to the stewards and the
official veterinarian knowledge or reason to believe, that
there has been any administration of a prohibited medication,
drug or substance;

((®)) (k) Ensuring the fitness to perform creditably at
the distance entered;

((@9)) (1) Ensuring that every horse he/she has entered to
race is present at its assigned stall for a prerace soundness
inspection as prescribed in chapter 260-70 WAC;

((@)) (m) Ensuring proper bandages, equipment and
shoes; ((and

1)) (n) Attending the collection of a urine or blood
sample or delegating a licensed employee or the owner to do
so; and

(o) Ensuring that any person employed by him/her is
properly licensed to perform the duties assigned.

WSR 08-02-015
PROPOSED RULES
HORSE RACING COMMISSION
[Filed December 21, 2007, 8:26 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 07-
21-079.

Title of Rule and Other Identifying Information: WAC
260-44-080 Weighing out((—Overweight—Deelarations—

Pesting—Maximum)).
Hearing Location(s): Auburn City Council Chambers,

25 West Main, Auburn, WA 98002, on February 14, 2008, at
9:30 a.m.

Date of Intended Adoption: February 14, 2008.

Submit Written Comments to: Robert J. Lopez, 6326
Martin Way, Suite 209, Olympia, WA 98516-5578, e-mail
rlopez@whrc.state.wa.us, fax (360) 459-6461, by February
5, 2008.

Assistance for Persons with Disabilities: Contact Patty
Sorby by February 5, 2008, TTY (360) 459-6462.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To amend WAC
260-44-040 to allow jockeys at Class C (nonprofit) race
meets to ride up to one hundred thirty-five pounds.

Reasons Supporting Proposal: Provides greater opportu-
nities for jockeys to ride at the Class C race meets, thus
improving the chances of more horses being able to enter and
run in races. This amendment is being proposed to assist the
nonprofit race meets in the state of Washington.

Statutory Authority for Adoption: RCW 67.16.020.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington horse racing commis-
sion, governmental.

Name of Agency Personnel Responsible for Drafting:
Robert J. Lopez, 6326 Martin Way, Suite 209, Olympia, WA
98516-5578, (360) 459-6462; Implementation and Enforce-
ment: Robert M. Leichner, 6326 Martin Way, Suite 209,
Olympia, WA 98516-5578, (360) 459-6462.
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No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.
A cost-benefit analysis is not required under RCW
34.05.328. Not applicable.
December 21, 2007
R.J. Lopez
Deputy Secretary

AMENDATORY SECTION (Amending WSR 07-07-0335,
filed 3/12/07, effective 4/12/07)

WAC 260-44-080 Weighing out—Overweight((—
Deelarations—Posting—Maximum)). (1) If a jockey
intends to carry overweight, he/she must declare the amount
at the time of weighing out.

(2) If a jockey reports an overweight exceeding two
pounds, the owner or trainer has the option to replace the
jockey without being assessed a double-jock mount fee. Fail-
ure on the part of a jockey to comply with this rule will be
reported to the stewards by the clerk of scales.

(3) At Class A or B race meets a horse may not carry
more than seven pounds overweight((;-exeept-asprovided-in
stbseetion{4)-of this-seetion)).

(4) Horses ((running)) at Class C race meets may carry
more than seven pounds overweight ((with-the-permission-of
the—stewards)), up to a maximum weight of one hundred
thirty-five pounds((;-exeeptin-handicap-races-orraceswhere
the-eonditions-of therace-expresslystate-to-the-eontrary)).

WSR 08-02-016
PROPOSED RULES
HORSE RACING COMMISSION
[Filed December 21, 2007, 8:28 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 07-
22-069.

Title of Rule and Other Identifying Information: Chap-
ter 260-36 WAC, Licensing.

Hearing Location(s): Auburn City Council Chambers,
25 West Main, Auburn, WA 98002, on February 14, 2008, at
9:30 a.m.

Date of Intended Adoption: February 14, 2008.

Submit Written Comments to: Robert J. Lopez, 6326
Martin Way, Suite 209, Olympia, WA 98516-5578, e-mail
rlopez@whrc.state.wa.us, fax (360) 459-6461, by February
8, 2008.

Assistance for Persons with Disabilities: Contact Patty
Sorby by February 8, 2008, TTY (360) 459-6462.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: A number of sec-
tions in chapter 260-36 WAC need to be amended, including
those that address the authority of the stewards and appropri-
ate penalties for failing to complete the application/licensing
process. The following sections in chapter 260-36 WAC are
being amended: WAC 260-36-085 License and fingerprint
fees, 260-36-100 Fingerprints, 260-36-200 Application for
license by trainer, 260-36-220 Industrial insurance premi-

Proposed
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ums, and 260-36-230 Short duration industrial insurance cov-
erage.

Reasons Supporting Proposal: Amendment to WAC
260-36-085 waives fingerprint fees for Class C race meet
volunteers; WAC 260-36-100 allows the stewards to disci-
pline persons not submitting fingerprints as part of the appli-
cation process, WAC 260-36-200 allows other licensees to
submit application for an owner; and WAC 260-36-220 and
260-36-230 amend language to better clarify when industrial
insurance premiums are required.

Statutory Authority for Adoption: RCW 67.16.020.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington horse racing commis-
sion, governmental.

Name of Agency Personnel Responsible for Drafting:
Robert J. Lopez, 6326 Martin Way, Suite 209, Olympia, WA
98516-5578, (360) 459-6462; Implementation and Enforce-
ment: Robert M. Leichner, 6326 Martin Way, Suite 209,
Olympia, WA 98516-5578, (360) 459-6462.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

A cost-benefit analysis is not required under RCW
34.05.328. Not applicable.

December 21, 2007
R.J. Lopez

Deputy Secretary

AMENDATORY SECTION (Amending WSR 07-21-059,
filed 10/12/07, effective 11/12/07)

WAC 260-36-085 License and fingerprint fees. The
following are the license fees for any person actively partici-
pating in racing activities:

Apprentice jockey $76.00
Assistant trainer $36.00
Association employee—management $25.00
Association employee—hourly/seasonal $15.00
Association volunteer nonpaid No fee
Authorized agent $25.00
Clocker $25.00
Exercise rider $76.00
Groom $25.00
Honorary licensee $15.00
Jockey agent $76.00
Jockey $76.00
Other $25.00
Owner $76.00
Pony rider $76.00
Service employee $25.00
Spouse groom $25.00
Stable license $47.00
Trainer $76.00

Proposed
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Vendor
Veterinarian

$116.00
$116.00

The license fee for multiple licenses may not exceed
$116.00, except persons applying for owner, veterinarian or
vendor license must pay the license fee established for each
of these licenses.

The following are examples of how this section applies:

Example one - A person applies for the following
licenses: Trainer ($76.00), exercise rider ($76.00), and pony
rider ($76.00). The total license fee for these multiple
licenses would only be $116.00.

Example two - A person applies for the following
licenses: Owner ($76.00), trainer ($76.00) and exercise rider
($76.00). The total cost of the trainer and exercise rider
license would be $116.00. The cost of the owner license
($76.00) would be added to the maximum cost of multiple
licenses ($116.00) for a total license fee of $192.00.

Example three - A person applies for the following
licenses: Owner ($76.00), vendor ($116.00), and exercise
rider ($76.00). The license fees for owner ($76.00) and ven-
dor ($116.00) are both added to the license fee for exercise
rider ($76.00) for a total license fee of $268.00.

In addition to the above fees, except for association vol-
unteers (nonpaid) at Class C race meets, a $10.00 fee will be
added to cover the costs of conducting a fingerprint-based
background check. The background check fee will be
assessed only once annually per person regardless of whether
the person applies for more than one type of license in that
year.

The commission will review license and fingerprint fees
annually to determine if they need to be adjusted to comply
with RCW 67.16.020.

AMENDATORY SECTION (Amending WSR 07-01-052,
filed 12/14/06, effective 1/14/07)

WAC 260-36-100 Fingerprints. Every person applying
for a license must furnish the commission his or her finger-
prints upon making an initial application for a license and at
least once every three years thereafter. However, the com-
mission, executive secretary, stewards, or security investiga-
tors, in their discretion, may require fingerprints from any
applicant or licensee at any time. If an applicant fails to fur-
nish fingerprints. the stewards may suspend the license or
deny, and/or assess a fine.

AMENDATORY SECTION (Amending WSR 07-01-052,
filed 12/14/06, effective 1/14/07)

WAC 260-36-200 Application for owner's license by
trainer or other licensee. (1) A trainer, or other licensee
approved by the stewards, may submit an application for an
owner's license on behalf of an owner. Upon submitting such
application, the ((trainer)) licensee must pay all license fees
and required labor and industries premiums.

(2) Within fourteen days of the ((trainet's)) licensee's
submission of a license application on behalf of an owner, the
owner must complete the license application process by pro-
viding fingerprints, a photograph, and any other information
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required by the commission. If the owner fails to complete
the application process within ((the)) fourteen days, the board
of stewards may ((reveke)) suspend the owner's license
and/or assess a fine to the licensee found responsible.

(3) No horse may start in a race if the horse is owned in
whole or in part by an owner who has failed to complete the

WSR 08-02-016

trial insurance horse-start premiums based upon the number
of different horses the trainer starts at the Class C tracks dur-
ing the calendar year. All trainers at a Class C track are
required to pay at least one horse-start premium.

(b) The number of ((exereise-riders—for-whieh)) horse-
start premiums a trainer is required to pay ((industrialinsur-

owner's application.

AMENDATORY SECTION (Amending WSR 07-01-051,
filed 12/14/06, effective 1/14/07)

WAC 260-36-220 Industrial insurance premiums—
Additional premiums for stalls and horses started. (1) At
the time of licensing, a trainer must pay all the industrial
insurance premiums established by labor and industries,
unless exempted under WAC 260-36-240.

(2)(a) A trainer at a Class A or B track must pay ((an))
industrial insurance premiums ((for-exereiseriders)) based
upon the number of stalls the trainer has both on and off the

grounds of a racing association. ((Fheregistrationpapers
filed-in-the race-office-may beused-to-determine-the-wamber
of stallsthe-trainer has-enthegrounds:)) All trainers at a

Class A or B track are required to pay at least one stall pre-
mium at the time of licensing. As to stalls off the grounds of
a racing association, a trainer must count all stalls that are
used for horses subject to being ridden by licensed exercise
riders employed by the trainer, ((where-those)) if the exercise
riders are ((subjeet)) to be covered by Washington labor and
industries industrial insurance ((eeverage)) under the horse
industry account.

(b) ((rrthe-eventthe-numberof stalls-a-trainer has-on-the

l ] . . ol
exereiseriders)) The calculations for number of stalls will be
based upon ((the-number-of)) stalls ((erpapers—in-therace
officefrom-the previous-year)) allotted by the racing associa-
tion.

(c) The number of ((exereiseriders-for-whieh)) stall pre-
miums that a trainer is required to pay ((industrial-insuranee
premiums)) will be determined as follows:

(i) For zero to twelve stalls a trainer must pay ((an-indus-
trial-insuranee)) for one stall premium ((for-ene-exereise
tider));

(i) For thirteen to twenty-four stalls a trainer must pay
((enindustrialinsuranee)) for two stall premiums ((fertwe
exereiseriders));

(iii) For twenty-five to thirty-six stalls a trainer must pay
((an-industrialinsuranee)) for three stall premiums ((for-three
exereiseriders)); and

(iv) For thirty-seven or more stalls a trainer must pay
((en—industrialinsuranee)) for four stall premiums ((ferfour
exereiseriders)).

(d) If any trainer increases the number of stalls, on or off
the grounds, during the license year, the trainer is responsible
to pay the additional stall premiums owed as provided in this
section.

(3) (@ leulat : se_rider_industriali

Eilf E 1 5 E]. ii Ei E] > E. € 5”5]; ;; E -
racetracks:)) (a) A trainer at a Class C track must pay indus-
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anee-premivms)) will be determined as follows:

(((a))) (1) For zero to twelve different horses ((sted))
started, a trainer must pay ((an-industrial-insuranee)) for one
horse-start premium ((fer-ene-exereiserider));

((f))) (i) For thirteen to twenty-four different horses
((tisted)) started, a trainer must pay ((anindustrial-insuranee))
for two horse-start premiums ((fer-two-exereiseriders));

((fey)) (iii) For twenty-five to thirty-six different horses
((kisted)) started, a trainer must pay ((anindustrialinsuranee))
for three horse-start premiums ((forthree-exereiseriders));
and

((6))) (iv) For thirty-seven or more different horses
((kisted)) started, a trainer must pay ((anindustrialinsuranee))
for four horse-start premiums ((for-feur-exereiseriders)).

() H-anytrainer-inereases-the-number-of-horseslisted
or-the number-of stalls-en—or-off-the grounds—duringthe
¥ 4 ; Hditional s rid
tten:)) (c) If, during the calendar year, a horse is started by
more than one trainer, that horse will count as a different
horse for each trainer for the purpose of calculating the num-
ber of horse-start premiums required.

(d) The trainer is responsible to maintain their records of
the number of different horses started, and to pay the addi-
tional horse-start premiums owed. when they increase the
number of different horses started in a race as described in
this section.

AMENDATORY SECTION (Amending WSR 07-01-051,
filed 12/14/06, effective 1/14/07)

WAC 260-36-230 Short duration industrial insur-
ance coverage. (1) Trainers entering horses to run in Wash-
ington races will be allowed to obtain short duration indus-
trial insurance coverage under the following conditions:

(a) Trainers who ship in to Class A or B race meets may
purchase short duration industrial insurance coverage for
seven consecutive calendar days. The trainer must pay twenty
percent of the trainer base premium, and twenty percent for
each groom slot obtained, assistant trainer hired, and each
((exereise—rider)) industrial insurance stall premium as
required in WAC 260-36-220 (all rounded to the next whole
dollar). The base premium used for this calculation will be
the industrial insurance premiums for Class A or B race
meets. A trainer may only purchase Class A or B race meet
short duration coverage for three seven-day periods per cal-
endar year.

(b) Trainers who ship in to Class C race meets may pur-
chase short duration industrial insurance coverage for seven
consecutive calendar days. The trainer must pay twenty per-
cent of the trainer base premium, and twenty percent of each
groom slot obtained, assistant trainer hired, and each ((exer-
eise-rider)) industrial insurance horse-start premium as
required in WAC 260-36-220 (all rounded to the next whole

Proposed
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dollar). The base premium used for this calculation will be
the industrial insurance premiums for Class C race meets. A
trainer may only purchase Class C race meet short duration
coverage for three seven-day periods per calendar year. Class
C race meet short duration industrial insurance coverage is
not transferable to a Class A or B race meet.

(2) Before short duration coverage will be allowed, a
trainer must obtain a license and pay all applicable license
and fingerprint fees required in WAC 260-36-085. The
trainer is also required to ensure that each groom, assistant
trainer, pony rider, and exercise rider hired by the trainer has
a proper license. A trainer may only employ persons on the
grounds of the racing association who are properly licensed
by the commission.

WSR 08-02-027
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed December 24, 2007, 8:52 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 07-
15-048.

Title of Rule and Other Identifying Information: The
department is amending chapter 388-106 WAC, Long-term
care services.

Hearing Location(s): Blake Office Park East, Rose
Room, 4500 10th Avenue S.E., Lacey, WA 98503 (one block
north of the intersection of Pacific Avenue S.E. and Alhadeff
Lane. A map or directions are available at http://www]1.dshs.
wa.gov/msa/rpau/docket.html or by calling (360) 664-6094),
on February 5, 2008, at 10:00 a.m.

Date of Intended Adoption: Not earlier than February 6,
2008.

Submit Written Comments to: DSHS Rules Coordina-
tor, P.O. Box 45850, Olympia, WA 98504-5850, delivery
4500 10th Avenue S.E., Lacey, WA 98503, e-mail DSHS
RPAURulesCoordinator@dshs.wa.gov, fax (360) 664-6185,
by 5 p.m. on February 5, 2008.

Assistance for Persons with Disabilities: Contact Jen-
nisha Johnson, DSHS Rules Consultant, by January 29, 2008,
TTY (360) 664-6178 or (360) 664-6094 or by e-mail at
johnsjl4@dshs.wa.gov.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
revising sections within chapter 388-106 WAC to amend the
in-home classifications to allow for the additional consider-
ation of hours for clients with complex behavioral and cogni-
tive issues and for clients with extremely high needs for assis-
tance with activities of daily living.

Reasons Supporting Proposal: See above.

Statutory Authority for Adoption: RCW 74.08.090,
74.09.520.

Statute Being Implemented: Chapter 522, Laws of 2007
(SHB 1128).

Proposed
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Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of social and health
services, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Susan Engels, P.O. Box
45600, Olympia, WA 98504-5600, (360) 725-2353.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
analyzed the rules and determined that no new costs will be
imposed on small businesses or nonprofit organizations.

A cost-benefit analysis is not required under RCW
34.05.328. Rules are exempt per RCW 34.05.328 (5)(b)(vii),
relating only to client medical or financial eligibility.

December 20, 2007
Stephanie E. Schiller

Rules Coordinator

AMENDATORY SECTION (Amending WSR 05-11-082,
filed 5/17/05, effective 6/17/05)

WAC 388-106-0100 How does the CARE tool mea-
sure mood and behaviors? (1) When you do not meet the
criteria for the clinically complex classification group, or the
criteria for exceptional care, or for in-home only have a cog-
nitive performance scale score of five or six, then the mood
and behavior criteria listed in subsections (3) and (4) below
determines your classification group. If you are eligible for
more than one "B" group classification based on the two
methodologies, CARE will place you in the highest group for
which you qualify.

(2) For each behavior that the CARE tool has docu-
mented, the department will determine a status as "current" or
"past" as defined in WAC 388-106-0010.

(3) CARE places you in the mood and behavior classifi-
cation group only if you have one or more of the behav-
ior/moods that also meets the listed status, frequency, and

alterability as identified in the following chart((-—Ne-ether
A a hahatia do manta AR 1 q 1
for-the-mood-and-behavior-elassifteation:)):
Behavior/Mood AND Status, Frequency & Alterability

Assaultive Current

Combative during per- Current

sonal care

Combative during per- In past and addressed with current interven-

sonal care tions

Crying tearfulness Current, frequency 4 or more days per week

Delusions In past, addressed with current interventions

Depression score N/A

((>=14)) of 14 or

greater

Disrobes in public Current and not easily altered

Easily irritable/agitated Current and not easily altered

Eats nonedible sub- Current

stances

Eats nonedible sub-
stances

In past, addressed with current interventions

Hallucinations Current

Hiding items In past, addressed with current interventions
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Behavior/Mood AND Status, Frequency & Alterability below. The total behavior point score is determined by total-
Hoarding/collecting In past, addressed with current interventions ing the weight-adjusted values for each category below.
Mental health ther- Need
apy/program Behavior Value
Repetitive com- Current, daily Easily Not Easily
plaints/questions Altered/Past Altered
Repetitive com- In past, addressed with current interventions L Crying and Tearfulness S 1
plaints/questions 2. Easily Irritable/Agitated S 1
Repetitive move- Current, daily 3. Obsessive about health or body func- 5 1
ment/pacing tions
Resistive to care Current 4. Repetitive Physical Movement 5 1
Resistive to care In past, addressed with current interventions 5. Hiding Items S 1
Sexual acting out Current 6. Hoarding/Collecting S 1
Sexual acting out In past, addressed with current interventions 7. Inappropriate Verbal Noise S 1
Spitting Current and not easily altered 8. Wanders, not exit seeking S 1
Spitting In past, addressed with current interventions Maximum total points after adjusting for
Breaks/throws items Current status for behaviors 1-8 =2
Unsafe smoking Current and not easily altered 9 Repetitive anxious complaints/ques- 1 2
Up at night and requires Current tons
intervention 10. Rummaging through or takes others
Wanders exit seeking Current belongings -

Wanders exit seeking In past, addressed with current interventions L‘MYM 1 2
Wanders not exit seek- Current 12. Yelling/Screaming 1 2
ing 13. Spitting 1 2
Wanders not exit seek- In past, addressed with current interventions 14. Unrealistic Fears 1 2
ing 15. Accuses others of stealing 1 2
Yelling/screaming Current, frequency 4 or more days per week Maximum total points after adjusting for
((Key: status for behaviors 9-15 =3
> means-greaterthan: 16. Resistive to care with words/ges- 3
>=means-greater-than- tures
orequal-te:)) 17. Up at night, requires intervention 2 3
or 18. Unsafe cooking 2 3
(4) CARE places you in the mood and behavior classifi- 11_t391 + Inappropriate toileting/menses actiy- 2 &
cation group if you have a behaylor point score greater thap 20. Unsafe smoking 2 3
1, your CPS score (as defined in WAC 388-} 06-0090) is 21 Left home and became lost 2 3
greater thaI} 2, and your ADL score (as defined in WAC 388- 22 Distobes in public > 3
106-0105) is greater than 1. Maximum total points after adjusting for
status for behaviors 16-22 =4
Status Intervention Frequency Weight 23. Injures self 4 5
Past No Intervention N/A 0 24. Wanders/Exit seeking 4 5
Past With Intervention N/A 0.25 25. Sexual acting out 4 5
Current N/A 1-3days/wk | 0.5 2o oy : :
. Assaultive
Current N/A mm 075 28. Breaks, throws items 4 5
Current N/A Diﬂy 1 Maximum total points after adjusting for
status for behaviors 23-28 = 10
Each current behavior ( as shown in the .table below) hgs 29, Fire settin 5 5
a value from .5 to 6 depending on the severity and alterabil- 30, Combative during care 5 5
ity. Each status combination (shown in the table above) has a 31 Pica 5 5
Welght from 0 to 1. Behavior points are dgtermmed by mgl- 32 Secks valnerable bartners 5 6
tiplying the Value. of each current behav19r ( from the list Maximum total Oim: after adiustine for
below) by the weight of the status combination (above). status for behavliors 2932 =12 :

Behavior points for past behaviors will be determined by
multiplying the easily altered value of the behavior from the
table below by the appropriate weight from the table above (0
or.25).

The list of behaviors below is divided into categories.
Each category has a point limit of how many points can be
counted toward the total behavior point score as detailed

[91

AMENDATORY SECTION (Amending WSR 05-11-082,
filed 5/17/05, effective 6/17/05)

WAC 388-106-0110 How does the CARE tool evalu-
ate me for the exceptional care classification of in-home
care? CARE places you in the exceptional care classifica-

Proposed
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tions for the in-home setting when the following criteria are
met in either diagram 1 or 2:

Diagram 1

((Xethave-onc-of the-folewing-diagneses:
n—Quadriplegta;
n—Paraplegia;

i

TBI ie-brain infury))
((AnD))
You have an ADL score of greater than or equal to 22.
AND

You need a Turning/repositioning program.
AND

You require at least one of the following:

External catheter;

Intermittent catheter;

Indwelling catheter care;

Bowel program; ((ex))

Ostomy care; or

Total in Self Performance for Toilet Use.
AND

You need one of the following services provided by an indi-
vidual provider, agency provider, a private duty nurse, or
through self-directed care:

Active range of motion (AROM); or

Passive range of motion (PROM).

Diagram 2

You have an ADL score of greater than or equal to 22.
AND

You need a Turning/repositioning program.
AND

Washington State Register, Issue 08-02

You need assistance with one of the following, provided by
an individual provider, agency provider, a private duty
nurse, or through self-directed care:

Dialysis; or

Ventilator/respirator.

AMENDATORY SECTION (Amending WSR 05-11-082,
filed 5/17/05, effective 6/17/05)

WAC 388-106-0125 How does CARE use ((the)) cri-
teria ((ef—eegiﬂtwe—pe*feﬁn-&nee-&s-d-ewﬁmed—&nd-ef

mined-under-WAEC388-106-0410;)) to place me in a clas-
sification group for in-home care? CARE uses the criteria
of cognitive performance score as determined under WAC
388-106-0090, clinical complexity as determined under
WAC 388-106-0095, mood/behavior and behavior point
score as determined under WAC 388-106-0100, ADLS as
determined under WAC 388-106-0105, and exceptional care
as determined under WAC 388-106-0110 to place you into
one of the following ((ferrteen)) seventeen in-home groups.
CARE classification is determined first by meeting criteria to
be placed into a group, then you are further classified based
on ADL score or behavior point score into a classification
sub-group following a classification path of highest possible
base hours to lowest qualifying base hours.

(1) If you meet the criteria for exceptional care, then
CARE will place you in Group E. CARE then further clas-
sifies you into:

(a) Group E High with 420 base hours if you have an
ADL score of 26-28: or

(b) Group E Medium with 350 base hours if you have
an ADL score of 22-25.

(2) If you meet the criteria for clinical complexity and
have cognitive performance score of 4-6 or you have cogni-
tive performance score of 5-6, then you are classified in

Group D regardless of your mood and behavior qualification
or behavior points. CARE then further classifies you into:

(a) Group D High with 280 base hours if you have an
ADL score of 25-28: or

You need one of the following services provided by an indi-
vidual provider, agency provider, a private duty nurse, or
through self-directed care:
Active range of motion (AROM); or
Passive range of motion (PROM).

AND

All of the following apply:

= You require IV nutrition support or tube feeding;

= Your total calories received per IV or tube was greater
than 50%; and

= Your fluid intake by IV or tube is greater than 2 cups

per day.

AND

Proposed
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(b) Group D Medium-High with 240 base hours if you
have an ADL score of 18-24; or

(c) Group D Medium with 190 base hours if you have
an ADL score of 13-17; or

(d) Group D Low with 145 base hours if you have an
ADL score of 2-12.

(3) If you meet the criteria for clinical complexity and
have a CPS score of less than 4, then you are classified in

Group C regardless of your mood and behavior qualification
or behavior points. CARE then further classifies you into:

(a) Group C High with 200 base hours if you have an
ADL score of 25-28: or

(b) Group C Medium-High with 180 base hours if you
have an ADL score of 18-24; or

(c) Group C Medium with 140 base hours if you have
an ADL score of 9-17; or
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(d) Group C ILow with 95 base hours if you have an
ADL score of 2-8.

(4) If you meet the criteria for mood and behavior quali-
fication and do not meet the classification for C, D, or E
groups, then you are classified into Group B. CARE further
classifies you into:

(a) Group B High with 155 base hours if you have an
ADL score of 15-28; or

(b) Group B Medium with 90 base hours if you have an
ADL score of 5-14; or

(¢) Group B Low with 52 base hours if you have an
ADL score of 0-4; or

(5) If you meet the criteria for behavior points and have

WSR 08-02-027

(a) Group B High with 155 base hours if you have a

behavior point score 12 or greater; or

(b) Group B Medium-High with 110 base hours if you

have a behavior point score greater than 6; or

(c) Group B Medium with 90 base hours if you have a

behavior point score greater than 4; or

(d) Group B Low with 52 base hours if you have a
behavior point score greater than 1.

(6) If you are not clinically complex and your CPS score
is less than 5 and you do not qualify under either mood and
behavior criteria, then you are classified in Group A. CARE
further classifies you into:

(a) Group A High with 78 base hours if you have an
ADL score of 10-28; or

a CPS score of greater than 2 and your ADL score is greater
than 1, and do not meet the classification for C, D, or E

(b) Group A Medium with 62 base hours if you have an
ADL score of 5-9; or

groups, then you are classified in Group B. CARE further
classifies you into:

(c) Group A Low with 29 base hours if you have an
ADL score of 0-4.

((Elassifieation)) ((APE-Seore)) ((Greup)) ((Base Heours-of-Group))
(GreupE)) (APESeere26-28)) (EHighti4))) ((420))
((E*eepﬂezze&re;yes ((ADL-Seore22-25)) (E-Med-(13))) ((350))
Meed-and-behavier—yes-orne
and
Cognitive-performanee-seere—0-6))
((Elassifieation)) ((ADESeore)) ((Greup)) ((Base Heurs-of-Group))
~ (Greuph)) (ADESeore18-28)) (PHigh12))) ((249))
((Cognitive performancescore=4-6 (APL-Seore13-17)) (BMed-(HD)) ((199))
. and B (ADESeore2-12)) (BEowL16))) ((+4%))
Chintealy-complex—yes
and
Meood-and-behavier=yes-orne))
((BR))
((Cognitiveperformance seore=>5-6
and
Clinically-complex—ne
and
Meed-and-behavier—yes-orno))
((Classifieation)) ((ADESeore)) ((Greup)) ((Base Heours-of-Group))
~ ((6reup€) (APESeere18-28)) (€Hight9))) ((+89)
((Cognitive-performanceseore=0-3 ((ADL-Seore9-17)) (EMed+8))) ((349))
- and B (ABESeere2-8)) (ELowL(h)) ((#3))
Chinteally-complex—-yes
and
Meed-and-behavier—yes-orno))
((Classifieation)) ((ADE-Seore)) ((Greup)) ((Base Heurs-of-Group))
(Greup-B)) (ADESeore1+5-28)) (BHigh+6))) ((#5%))
((MW (ADL-Seore-5-14)) (B-Med-5))) ((99))
Cinicatly complex—ne (ADE-Score0-4)) (Bow<4)) ((52)
Cognitive performanee-seore—==0-4))
((Classifieation)) ((ADESeore)) ((Greup)) ((Base Heours-of-Group))
((GroupA)) (ADESeore10-28)) (A-High<3)) ((#8)
(€ = ((ADL-Seore-5-9)) (A Med2))) ((62))
. and _ (ABESeere-6-4)) (Aewh)) (@9
Clinically-complex—ne
and
Cognitive performanee-seore—==0-4))
[11] Proposed
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WSR 08-02-036
PROPOSED RULES
PUBLIC DISCLOSURE COMMISSION
[Filed December 24, 2007, 9:30 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 07-
22-046.

Title of Rule and Other Identifying Information:
Amendment to WAC 390-16-206 Ratings and endorsements.

Hearing Location(s): Commission Hearing Room, 711
Capitol Way, Room 206, Olympia, WA 98504, on February
28,2008, at 9:30 a.m.

Date of Intended Adoption: February 28, 2008.

Submit Written Comments to: Doug Ellis, Public Dis-
closure Commission, P.O. Box 40908, Olympia, WA 98504-
0908, e-mail dellis@pdc.wa.gov, fax (360) 753-1112, by
February 25, 2008.

Assistance for Persons with Disabilities: Contact Kami
Madsen by phone (360) 586-0544.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To update WAC
390-16-206 following the State Supreme Court ruling in San
Juan County v. No New Gas Tax et al (2007). The amended
administrative code will clarify that ratings and endorsements
may qualify for reporting exemptions found in chapter 42.17
RCW.

Reasons Supporting Proposal: To provide guidance and
clarification on ratings and endorsements so that persons
engaging in this activity know when they are subject to the
disclosure law.

Statutory Authority for Adoption: RCW 42.17.370(1).
Statute Being Implemented: RCW 42.17.020.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Public disclosure commission, gov-
ernmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Doug Ellis, 711 Capitol Way, Room
206, Olympia, WA 98504, (360) 664-2735; Enforcement:
Phil Stutzman, 711 Capitol Way, Room 206, Olympia, WA
98504, (360) 664-8853.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The implementation of
these rule amendments has minimal impact on small busi-
nesses.

A cost-benefit analysis is not required under RCW
34.05.328. The public disclosure commission (PDC) is not
an agency listed in subsection (5)(a)(i) of section 201. Fur-
ther, the PDC does not voluntarily make section 201 applica-
ble to the adoption of these rules pursuant to subsection
(5)(a)(i) of section 201, and, to date, JARRC has not made
section 201 application [applicable] to the adoption of these
rules.

December 24, 2007
Vicki Rippie
Executive Director

Proposed
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AMENDATORY SECTION (Amending Order 86-02, filed
3/26/86)

WAC 390-16-206 Ratings and endorsements. (1) Any
person making a measurable expenditure of funds to commu-
nicate a rating, evaluation, endorsement or recommendation
for or against a candidate or ballot proposition ((fetherthan

: : L .

ROWS fee BEC; OF Caitork .1 ComMHCRTraTogt k.ib sehe tlE)E)
shall report such expenditure including all costs of prepara-
tion and distribution in accordance with chapter 42.17 RCW
((4217-030-threugh4217100)). However, rating, endorse-
ment or recommendation expenditures governed by the fol-
lowing provisions are not reportable: The news media
exemptions provided in RCW 42.17.020 (15)(b)(iv) and
(21)(c), and WAC 390-16-313 (2)(b). and the political adver-
tising exemption in WAC 390-05-290.

(2) A candidate or sponsor of a ballot proposition who,
or a political committee which, is the subject of the rating,
evaluation, endorsement or recommendation shall not be
required to report such expenditure as a contribution unless
the candidate, sponsor, committee or an agent thereof
advises, counsels or otherwise encourages the person ((et
commmittee)) to make the expenditure.

((@%eaﬂdid-&tewheﬁaﬂeﬁﬁeei?dﬁee‘teﬁempleyee-ef
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Supplemental Notice to WSR 07-20-126.

Preproposal statement of inquiry was filed as WSR 07-
03-168.

Title of Rule and Other Identifying Information: New
chapter 194-37 WAC, Energy independence.

Hearing Location(s): CTED, Davis Williams Building,
906 Columbia Street S.W., Conference Room Floor 1, Olym-
pia, WA 98504, on February 5, 2008, at 9 a.m. - 11 a.m.

Date of Intended Adoption: March 4, 2008.

Submit Written Comments to: Howard Schwartz, WA -
CTED, P.O. Box 43173, 906 Columbia Street S.W., Olym-
pia, WA 98504-3173, e-mail Howards@CTED.wa.gov, fax
(360) 586-0049.

Assistance for Persons with Disabilities: Contact Car-
olee Sharp, carolees@cted.wa.gov, TTY (360) 586-0772.
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Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This rule making
proposes to adopt rules to facilitate the implementation of
chapter 19.285 RCW, the Energy Independence Act, which
codifies the November 2006 passage of voter initiative 937.
The statute directs the department of community, trade and
economic development (CTED) to adopt rules that apply to
qualifying electric utilities that are not investor-owned. The
rules address the process, timelines and documentation
needed to ensure the proper implementation of chapter
19.285 RCW. The rules include, but are not limited to, rules
associated with a qualifying utility's development of conser-
vation targets; a qualifying utility's decision to pursue alter-
native compliance; and the format and content of reports
required in this statute.

Reasons Supporting Proposal: RCW 19.285.080(2)
requires the department to adopt rules to ensure the proper
implementation of this chapter. The rules will provide addi-
tional clarity beyond that contained in the initiative to guide
the utilities in their implementation of the statute, and to
assist the Washington state auditor's office and independent
third-party auditors with their compliance audits and the
Washington attorney general's office with its enforcement
role.

Statutory Authority for Adoption:
RCW.

Statute Being Implemented: Chapter 19.285 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: CTED, governmental.

Name of Agency Personnel Responsible for Drafting:
Howard Schwartz, CTED, Olympia, Washington, (360) 725-
3114; Implementation: State Auditors Office, Olympia,
Washington, (360) 902-0370; and Enforcement: Office of
the Attorney General, Olympia, Washington, (360) 753-
6200.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. No small businesses are
directly affected by the rule (or statute). None of the electric
utilities subject to the rules meet the definition of a small
business based on their number of employees or gross reve-
nues. All but two are units of government (municipal utilities
and public utility districts). The remaining two are coopera-
tive utilities.

A cost-benefit analysis is not required under RCW
34.05.328. CTED is not included in the list of departments
required to conduct a cost-benefit analysis.

December 24, 2007
Tony Usibelli

Assistant Director

Chapter 19.285

Chapter 194-37 WAC

ENERGY INDEPENDENCE

NEW SECTION

WAC 194-37-010 Purpose and scope. The purpose of
this chapter is to implement the requirements of the Energy
Independence Act, chapter 19.285 RCW.
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NEW SECTION

WAC 194-37-020 Applicability. The provisions of this
chapter apply to consumer-owned electric utilities that pro-
vide electrical service to more than twenty-five thousand
retail customers in the state of Washington.

NEW SECTION

WAC 194-37-030 Severability. If any provision of this
chapter or its application to any person or circumstance is
held invalid, the remainder of the chapter or the application
of the provision to other persons or circumstances is not
affected.

NEW SECTION

WAC 194-37-040 Definitions. The definitions in chap-
ter 19.285 RCW apply throughout this chapter. Some of
those definitions are included here, in addition to rule-spe-
cific definitions, to assist in understanding this chapter.

(1) "Auditor" means:

(a) The Washington state auditor's office or its designee
for consumer-owned utilities under its jurisdiction, such as a
public utility district formed under Title 54 RCW, a munici-
pal electric utility formed under Title 35 RCW, or any other
public entity authorized by law to sell electricity for retail
use, the Washington state auditor's office or its designee;

(b) An independent auditor selected by a utility that is
not under the jurisdiction of the state auditor, such as a coop-
erative formed under chapter 23.86 RCW or an electric
mutual corporation or association formed under chapter
24.06 RCW, an independent auditor selected by such a util-
ity.

(2) "Annual revenue requirement” means that portion of
a utility's annual budget approved by its governing body for
the target year that is intended to be recovered through retail
electricity sales in the state of Washington in the target year,
or as otherwise documented by the utility pursuant to WAC
194-37-150.

(3) "Average water generation" means the average
megawatt-hours of generation from a hydroelectric project
over a period of ten consecutive years or more, taking into
account differences in water flows from year to year.

(4) "Biennial target" means a utility's biennial conserva-
tion target.

(5) "BPA" means the Bonneville Power Administration.

(6) "Conservation" means any reduction in electric
power consumption resulting from increases in the efficiency
of energy use, production, or distribution.

(7) "Conservation calculator" means a spreadsheet or
piece of software developed and maintained by the NWPCC
to approximate a utility's ten-year potential. The conserva-
tion calculator will use methodologies consistent with the
most recently published Power Plan. 1t is available at
www.nwcouncil.org.

(8) "Cost-effective" means, as defined in RCW 80.52.-
030, that a project or resource is forecast:

(a) To be reliable and available within the time it is
needed; and
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(b) To meet or reduce the electric power demand of the
intended consumers at an estimated incremental system cost
no greater than that of the least-cost similarly reliable and
available alternative project or resource, or any combination
thereof.

(c) For purposes of this paragraph, the term "system
cost" means an estimate of all direct costs of a project or
resource over its effective life, including, if applicable, the
costs of distribution to the consumer, and, among other fac-
tors, waste disposal costs, end-of-cycle costs, and fuel costs
(including projected increases), and such quantifiable envi-
ronmental costs and benefits as are directly attributable to the
project or resource.

(9) "Council" means the Washington state apprentice-
ship and training council within the department of labor and
industries.

(10) "Customer" means a person or entity that purchases
electricity for ultimate consumption and not for resale.

(11) "Department" means the department of community,
trade, and economic development.

(12) "Distributed generation" means an eligible renew-
able resource where the facility or any integrated cluster of
generating units has a generating capacity of not more than
five megawatts. If several five-megawatt or smaller projects
are located in the same immediate area but are owned or con-
trolled by different developers, each qualifies as a separate,
independent distributed generation project. For the purposes
of this rule, an eligible resource or group of similar eligible
resources cannot be subdivided into amounts less than five
megawatts solely to be considered distributed generation.

(13) "Eligible renewable resource" means:

(a) Electricity from a generation facility powered by a
renewable resource other than fresh water that commences
operation after March 31, 1999, where:

(i) The facility is located in the Pacific Northwest; or

(i) The electricity from the facility is delivered into
Washington state on a real-time basis without shaping, stor-
age, or integration services (an eligible renewable resource
within the Pacific Northwest may receive integration, shap-
ing, storage or other services from sources outside the Pacific
Northwest and remain eligible to count towards a utility's
renewable resource target); or

(b) Incremental electricity produced as a result of effi-
ciency improvements completed after March 31, 1999, to a
hydroelectric generation project owned by one or more qual-
ifying utilities (see definition of qualifying utility in chapter
19.285 RCW) and located in the Pacific Northwest or to
hydroelectric generation in irrigation pipes and canals located
in the Pacific Northwest, where the additional electricity gen-
erated in either case is not a result of new water diversions or
impoundments.

(14) "Fifth power plan" means The Fifth Northwest Elec-
tric Power and Conservation Plan produced by the NWPCC.
The power plan is available at www.nwcouncil.org.

(15) "Incremental hydropower" means the incremental
amount of kilowatt-hours of electricity generated from a base
or constant amount of water.

(16) "Integrated cluster" of eligible renewable resources
means colocated projects owned or controlled by the same
entity that feed into the same substation.
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(17) "Load" means the amount of kilowatt-hours of elec-
tricity delivered in the most recently completed year by a util-
ity to its Washington retail customers.

(18) "Nonpower attributes" means all environmentally
related characteristics, exclusive of energy, capacity, reliabil-
ity, and other electrical power service attributes, that are asso-
ciated with the generation of electricity from a renewable
resource, including but not limited to the facility's fuel type,
geographic location, vintage, qualification as an eligible
renewable resource, and avoided emissions of pollutants to
the air, soil, or water, and avoided emissions of carbon diox-
ide and other greenhouse gases.

(19) "NWPCC" means Pacific Northwest Electric Power
and Conservation Planning Council also known as the North-
west Power and Conservation Council. Its calculation of
avoided costs and publications are available at www.
nwcouncil.org.

(20) "Pacific Northwest" means the area consisting of:

(a) The states of Oregon, Washington, and Idaho, the
portion of the state of Montana west of the Continental
Divide, and such portions of the states of Nevada, Utah, and
Wyoming as are within the Columbia River drainage basin;
and

(b) Any contiguous areas, not in excess of seventy-five
air miles from the area referred to in (a) of this subsection,
which are a part of the service area of a rural electric cooper-
ative customer served by the BPA on December 5, 1980,
which has a distribution system from which it serves both
within and without such region.

(21) "Qualified incremental hydropower -efficiency
improvements" means the installation or modification of
equipment and structures, or operating protocols that increase
the amount of electricity generated from the same amount of
water. These may include rewinding of existing generators,
replacing turbines with more efficient units and changing
control systems to optimize electricity generation, and
improvements to hydraulic conveyance systems that decrease
head loss. They do not include additions to capacity by
increasing pondage or elevation head, or diverting additional
water into the project.

(22) "Qualifying utility" means an electric utility, as the
term "electric utility" is defined in RCW 19.29A.010, that
serves more than twenty-five thousand customers in the state
of Washington.

(23) "Regional technical forum" or "RTF" means a vol-
untary advisory committee that reports to the executive direc-
tor of the NWPCC and whose members are appointed by the
NWPCC's chair.

(24) "Renewable energy credit" or "REC" means a trad-
able certificate of proof of at least one megawatt-hour of an
eligible renewable resource where the generation facility is
not powered by fresh water, the certificate includes all of the
nonpower attributes associated with that megawatt-hour of
electricity, and the certificate is verified by the renewable
energy credit tracking system chosen by the department.

(25) "Renewable resource" means:

(a) Water;

(b) Wind;

(c) Solar energy;

(d) Geothermal energy;
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(e) Landfill gas;
(f) Wave, ocean, or tidal power;
(g) Gas from sewage treatment facilities;

(h) Biodiesel fuel as defined in RCW 82.29A.135 that is
not derived from crops raised on land cleared from old
growth or first-growth forests where the clearing occurred
after December 7, 2006; and

(i) Biomass energy based on animal waste or solid
organic fuels from wood, forest, or field residues, or dedi-
cated energy crops that do not include:

(1) Wood pieces that have been treated with chemical
preservatives such as creosote, pentachlorophenol;

(i1) Black liquor by-product from paper production;

(ii1) Wood from old growth forests; or

(iv) Municipal solid waste.

(26) "Substitute resource" means reasonably available
electricity or generating facilities, of the same contract length
or facility life as the eligible renewable resource the utility
invested in to comply with chapter 19.285 RCW require-
ments, that otherwise would have been used to serve a util-
ity's retail load in the absence of chapter 19.285 RCW
requirements to serve that retail load with eligible renewable
resources.

(27) "Target year" means the specific year for which a
renewable energy target must be met.

(28) "Ten-year potential" means the ten-year cost effec-
tive conservation resource potential.

(29) "Utility" means an electric consumer-owned elec-
tric utility, as the term consumer-owned utility is defined in
RCW 19.29A.010, that serves more than twenty-five thou-
sand retail customers in the state of Washington. The number
of customers served shall be based on data reported by a util-
ity in Form EIA - 861, "Annual Electric Power Industry
Report," filed with the Energy Information Administration,
United States Department of Energy.

A consumer-owned electric utility whose number of
retail customers grows beyond twenty-five thousand over the
course of a year shall be subject to the requirements of this
chapter, or per chapter 19.285 RCW shall become a qualify-
ing utility, starting January 1 of the following year. All appli-
cable target dates, per chapter 19.285 RCW will be delayed
by the same number of years as there are between January 1,
2007, and the year in which the utility becomes a qualifying
utility.

(30) "Weather-adjusted load" means load calculated
after variations in peak and average temperatures from year
to year are taken into account.

(31) "WREGIS" means the Western Renewable Energy
Generation Information System. WREGIS is an indepen-
dent, renewable energy data base for the region covered by
the Western Interconnection. WREGIS creates renewable
energy certificates, WREGIS certificates, for verifiable
renewable generation from units that register in the data base.
The department selects WREGIS as the renewable energy
credit tracking system to issue verified RECs per RCW
19.285.030(17) in WAC 194-37-210.

(32) "Year" means the twelve-month period commenc-
ing January 1 and ending December 31.
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NEW SECTION

WAC 194-37-050 Documentation and auditing time-
lines. Utilities will maintain all records necessary to docu-
ment their compliance with the Energy Independence Act, as
described in WAC 194-37-070, 194-37-080, 194-37-090,
194-37-100, 194-37-120, 194-37-130, 194-37-140, 194-37-
150, 194-37-160, 194-37-170, 194-37-180, 194-37-190, and
194-37-200. All current and historical reports required in
WAC 194-37-060 and 194-37-110 shall be available to a util-
ity's customers and may be provided in conjunction with the
utilities requirements under RCW 19.29A.050. Utilities that
are not under the jurisdiction of the Washington state auditor
must be audited for compliance with the Energy Indepen-
dence Act by an independent auditor at least every twenty-
four months.

NEW SECTION

WAC 194-37-060 Conservation reporting require-
ments. Each utility shall submit an annual conservation
report to the department by June 1 beginning in 2012. The
conservation report shall document the utility's progress in
meeting the conservation targets established in RCW
19.285.040 and shall include the following:

(1) A summary of the data the utility reports to the "plan-
ning, tracking and reporting system." The summary shall
include total electricity savings by customer sector - residen-
tial, commercial, industrial, and agricultural, by production
efficiencies, and by distribution efficiencies. To create this
summary report, each utility will report their annual conser-
vation achievements using the NWPCC's regional technical
forum "planning, tracking and reporting system," or an alter-
native reporting system approved, in advance of the reporting
year, by the department. Each utility can report using the
default values embedded in the NWPCC's planning, tracking
and reporting system or the utility may use its own inputs as
documented per WAC 194-37-080 (8) and (9).

(2) If the utility counts towards its biennial target any
electricity savings from local, regional, state, or federal mar-
ket transformation programs, or local, state or federal codes
or standards, the utility shall include copies of reports of the
annual electricity savings for the utility's service territory as
estimated and recorded by entities such as the department, the
NWPCC, regional market transformation organizations, or
the utility.

(3) A brief description of the methodology used to estab-
lish the utility's ten-year potential and biennial target to cap-
ture cost-effective conservation, including the share of this
target to be captured by efficiency improvements in customer
measures, and, if any, in distribution measures and produc-
tion measures.

(4) The utility's total expenditures for conservation
reported by customer conservation broken down by residen-
tial sector, commercial sector, industrial sector, and agricul-
tural sector, and, if any, production efficiency and distribu-
tion efficiency.

(5) The most recent final audit report(s), if any, that eval-
uate(s) the utility's compliance with chapter 19.285 RCW and
the information the utility reported per this chapter.
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(6) In even years this report must include the following
information categorized by customer conservation savings,
and if any, total distribution efficiency savings, and total pro-
duction efficiency savings:

(a) The utility's achievement in meeting its preceding
biennial target; and

(b) The utility's current ten-year potential and biennial
target.

NEW SECTION

WAC 194-37-070 Documenting development of con-
servation targets. (1) Ten-year potential. By January 1,
2010, each utility shall establish its ten-year cost-effective
conservation resource potential. At least every two years
thereafter, the public utility shall review and update this
assessment for the subsequent ten-year period.

(2) Biennial target. In January 2010, and each two years
thereafter, each utility shall establish and make public a bien-
nial conservation target. The utility's biennial target shall be
no less than its pro rata share of its ten-year potential.

(3) To document that the utility has established its ten-
year potential and biennial target using methodologies con-
sistent with those in the fifth power plan, the utility shall
choose one of the documentation procedures set forth in sub-
section (4), (5), or (6) of this section, subject to the following
conditions:

(a) If a utility uses the conservation calculator, or the
modified conservation calculator to determine its customer
conservation ten-year potential, it must use the utility analy-
sis option per subsection (6) of this section to compute any
ten-year potential for production and distribution efficien-
cies.

(b) If a portion of a utility's ten-year potential and bien-
nial target includes calculations of efficiency gains from util-
ity production and/or distribution efficiency measures, that
portion of the ten-year potential or biennial target shall carry
the stamp of a registered professional engineer licensed by
the Washington department of licensing.

(c) If a utility includes production and/or distribution
efficiencies in its target, then a utility's ten-year potential
shall be the combined total of all cost effective achievable
conservation in customer, distribution, and production effi-
ciency measures available to that utility.

(d) A utility will hold a noticed public meeting, which
provides an opportunity for public comment, regarding its
assessment of conservation potential. The utility will adopt
the ten-year potential and the two-year conservation targets
by action of the utility's governing board in a public meeting.
Such public meeting may be conducted separately, or as part
of public meetings conducted for resource planning, budget
setting, or other related processes. The public notice will
indicate that the meeting agenda includes the establishment
of the utility's ten-year and biennial targets.

(4) Conservation calculator option.

(a) A utility that chooses this option will document its
calculation of its pro rata biennial conservation targets based
on its share of regional annual megawatt-hour retail sales
using the NWPCC's conservation calculator. If the NWPCC
updates its conservation calculator within twelve months of
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an even-numbered year, a utility may choose to use the
NWPCC's most recent conservation calculator or the imme-
diately preceding version.

(b) Any utility that publishes a ten-year potential and
biennial target with the customer sector portion of its biennial
target equal to or higher than its target calculated using the
conservation calculator has effectively documented its bien-
nial target setting requirement for customer conservation.

(c) Starting in 2010, a utility that uses the conservation
calculator to establish its ten-year potential and biennial tar-
get may deduct its biennial customer sector conservation
achievement that meets the criteria in WAC 194-37-080(2)
from its share of the NWPCC's conservation resource poten-
tial.

(5) Modified conservation calculator option.

A utility that chooses this option will document consis-
tency with the NWPCC's methodologies by modifying its
ten-year potential and biennial target as identified through the
use of the conservation calculator by making the following
adjustments to the NWPCC's analysis in the NWPCC's most
recently published power plan:

(a) Deduct conservation measures in the NWPCC's list
not applicable to the utility's service territory;

(b) Add conservation measures, that are not included in
the NWPCC's list, but are applicable to the utility's service
territory;

(c) Modify the number or ratio of applicable units, such
as the ratio of electrically heated houses or square footage of
commercial space, if the utility has data surveys indicating
that their data on applicable units varies from the NWPCC's;

(d) Increase and/or reduce the per unit incremental
resource savings for conservation measures, relative to the
NWPCC's data for savings per unit;

(e) Increase and/or reduce forecasted program costs;

(f) Increase or decrease retail sales growth rates;

(g) Increase or decrease avoided distribution capacity
cost savings; and

(h) How production and distribution efficiencies cost-
effectively replace end-use conservation.

(6) Utility analysis option.

(a) The NWPCC's analytical methodology for establish-
ing the conservation resource potential and conservation tar-
gets for the Northwest power system is outlined in proce-
dures (a)(i) through (xv) of this subsection. A utility that
chooses this option will document that it established a ten-
year potential using an analytical methodology consistent
with these NWPCC procedures (a)(i) through (xv) of this
subsection:

(i) Analyze a broad range of energy efficiency measures
considered technically feasible;

(i1) Perform a life-cycle cost analysis of measures or pro-
grams, including the incremental savings and incremental
costs of measures and replacement measures where resources
or measures have different measure lifetimes;

(iii) Set avoided costs equal to a forecast of market
prices, which represents the cost of the next increment of
available and reliable power supply available to the utility for
the life of the energy efficiency measures to which it is com-
pared;
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(iv) Calculate the value of the energy saved based on
when it is saved. In performing this calculation, use time dif-
ferentiated avoided costs to conduct the analysis that deter-
mines the financial value of energy saved through conserva-
tion;

(v) Conduct a total resource cost analysis that assesses
all costs and all benefits of conservation measures regardless
of who pays the costs or receives the benefits. The NWPCC
identifies conservation measures that pass the total resource
cost test as economically achievable;

(vi) Identify conservation measures that pass the total
resource cost test, by having a benefit/cost ratio of one or
greater as economically achievable;

(vii) Include the increase or decrease in annual or peri-
odic operations and maintenance costs due to conservation
measures;

(viii) Include deferred capacity expansion benefits for
transmission and distribution systems in its cost-effective-
ness analysis;

(ix) Include all nonpower benefits that a resource or
measure may provide that can be quantified and monetized;

(x) Include an estimate of program administrative costs;

(xi) Discount future costs and benefits at a discount rate
based on a weighted, after-tax, cost of capital for utilities and
their customers for the measure lifetime;

(xii) Include estimates of the achievable customer con-
servation penetration rates for retrofit measures and for lost-
opportunity (long-lived) measures. The NWPCC's twenty-
year achievable penetration rates are eighty-five percent for
retrofit measures and sixty-five percent for lost opportunity
measures achieved through a mix of utility programs and
local, state and federal codes and standards. The NWPCC's
ten-year achievable penetration rates are sixty-four percent
for nonlost opportunity measures and twenty-three percent
for lost-opportunity measures; the weighted average of the
two is a forty-six percent ten-year achievable penetration
rate;

(xiii) Include a ten percent bonus for conservation mea-
sures as defined in 16 U.S.C. § 839a of the Pacific Northwest
Electric Power Planning and Conservation Act;

(xiv) Analyze the results of multiple scenarios. This
includes testing scenarios that accelerate the rate of conserva-
tion acquisition in the earlier years; and

(xv) Analyze the costs of estimated future environmental
externalities in the multiple scenarios that estimate costs and
risks.

(b) In addition to the requirements in subsection (6) of
this section, the utility may document any variable listed in
subsection (5) of this section to indicate that its conservation
resource assessment methodology is consistent with the
NWPCC's but results in unique conservation resource assess-
ment outcomes.

NEW SECTION

WAC 194-37-080 Documentation of conservation
savings. (1) The utility shall document:

(a) That it achieved its biennial conservation target;

(b) The total savings in customer efficiency measures;
and
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(c) If included in the target, the savings in the production
and distribution sectors.

(2) A conservation measure or program counts towards a
utility biennial target if it meets the following criteria:

(a) The conservation has a measure life of at least two
years, or, if the measure life is less than two years the utility
can verify that it has acquired the conservation for the entire
biennium,;

(b) It meets the definitions of conservation and cost
effective as contained in WAC 194-37-040; and

(c) The NWPCC includes the measure or program in its
power plan, or the measure or program is not identified by the
NWPCC but it meets the definitions in RCW 19.285.030.

(3) The utility shall count the total first year savings of a
conservation measure in the year during which either the
measure was installed or the utility paid for it.

(4) Each utility may count towards its biennial conserva-
tion targets the proportionate share of savings resulting in its
service territory from the following conservation efforts dur-
ing the one biennium in which either the measure or program
was placed in service or the utility paid for the measure:

(a) End-use savings from region-wide conservation
projects that are centrally funded by BPA and for which the
utility shared in the funding through their BPA rates.

(b) Savings from regional market transformation efforts
if the NWPCC includes the program measures in its most
recently published Power Plan's conservation resource
potential or, as a newly emerging technology, the measure
has yet to be included in the NWPCC's resource potential.
Each utility will report a proportion of savings from these
programs using established distribution methods, based on
each utility's relative share of funding the regional market
transformation effort through both direct funding and indirect
funding through their BPA rates.

(c) Savings from improved federal minimum energy
efficiency standards or Washington state building energy
code improvements or improved state appliance codes and
standards in the biennium in which they become effective, as
proportionate to the utility's service territory. After that bien-
nium, a utility may no longer include savings from those spe-
cific code and or standards in its next ten-year potential.

(5) Utilities may count savings from more stringent local
building and/or local equipment codes and standards, includ-
ing utility new service or connection standards, towards
meeting their biennial conservation target in the biennium in
which they become effective and in each biennium the local
standards continue to be enforced and achieve incremental
savings above minimum state energy codes or minimum fed-
eral energy standards.

(6) A utility cannot count the loss of load due to curtail-
ments or matters outside of the utility's control (such as a
facility shut-down) as achievement towards its conservation
targets. However, such losses of load may change the level
of current and future targets to the extent that they reduce the
conservation potential available to the utility.

(7) The energy savings from an increase in distribution
efficiencies are described, documented and counted under
WAC 194-37-090. The energy savings from an increase in
production efficiencies are described, documented and
counted under WAC 194-37-100.
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(8) Conservation savings from utility programs begin-
ning in 2010 for measures for which the NWPCC and the
regional technical forum have established per unit energy
savings values will be based on the per unit savings set by the
NWPCC's regional technical forum "planning, tracking and
reporting system,” unless the utility documents its variations
in electricity saving estimates from the regional technical
forum.

(9) Conservation savings from utility programs begin-
ning in 2010 for custom measures shall be developed pursu-
ant to the NWPCC's custom requirements available through
the regional technical forum's "planning, tracking and report-
ing system" or through a similar analytical framework.

(10) A utility may count towards the utility's biennial
end-use conservation target, twelve individual months' worth
of conservation during the first twelve months of the high
efficiency cogeneration facility's operations. The high effi-
ciency cogeneration facility shall be owned and used by a
retail electric consumer to meet that consumer's heat and
power needs. Only that output used by that customer to meet
its own needs can count toward the utility's conservation tar-
get.

In order to count this in its conservation target, the utility
shall prepare the following documentation, certified by a reg-
istered professional engineer licensed by the Washington
department of licensing:

(a) That the cogeneration system has a useful thermal
energy output of no less than thirty-three percent of the total
energy output; and

(b) An analysis that indicates the reduction in annual
electricity consumption due to high efficiency cogeneration.
This reduction is calculated as the net facility's annual electri-
cal energy production times the ratio of the fuel chargeable to
power heat rate of the cogeneration facility divided by the
heat rate on a new and clean basis of a best-commercially
available technology combined-cycle natural gas-fired com-
bustion turbine.

(11) A utility may document shortfalls in meeting its
conservation target due to lack of customer participation.
Documentation of such shortfalls shall include a demonstra-
tion that:

(a) A broad array of marketing and program options
were provided to customers; and

(b) The utility offered to pay customers an incentive in
an amount equal to the utility's full avoided cost over the life-
time of measures, up to one hundred percent of the incremen-
tal cost of measures.

NEW SECTION

WAC 194-37-090 Additional documentation of effi-
ciency from distribution system loss reduction improve-
ments, including peak demand management and voltage
regulation. (1) To the extent a utility can document a distri-
bution system upgrade or management practice results in
lower line losses and/or transformation losses, the avoided
energy supply requirement to serve customers may be
included in the utility's assessment of its ten-year resource
potential and may count as conservation achievement
towards the utility's biennial target.
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(2) A utility that counts distribution system improve-
ments in meeting its obligations under RCW 19.285.040 shall
document these savings on either a component-performance
basis or a system-analysis basis and shall indicate these sav-
ings distinctly from end-use and production efficiency sav-
ings.

(a) Component-performance basis. A utility that imple-
ments the component-performance basis for documenting
distribution system improvements shall identify the compo-
nents of the distribution system that were replaced, and the
savings from replacement. The calculation shall be prepared
under the direction of, and carry the stamp of a registered pro-
fessional electrical engineer licensed by the Washington
department of licensing.

(b) System-analysis basis. A utility that implements the
system analysis basis for documenting conservation savings
from distribution system improvements shall provide the fol-
lowing:

(1) For distribution system upgrades, the utility will pre-
pare a distribution flow analysis to compare the annual
energy losses of the system being replaced or upgraded to the
final system as installed.

(i1) For conservation voltage regulation, the utility will
prepare a distribution flow analysis to compare the annual
energy losses of the system before and after the implementa-
tion of a voltage regulation program. The difference in
annual kilowatt-hour requirement at the utility point(s) of
receipt (for distribution utilities) or net energy for load for
generating utilities may be counted as conservation savings.

(iii) For peak demand management, the utility will pre-
pare a distribution flow analysis to compare the annual
energy losses of the system before and after implementation
of the peak demand management program. The change in net
energy losses may be counted as conservation savings. Any
net reduction in energy sales (economic curtailment) shall not
be included in conservation savings.

(iv) The distribution flow analysis conducted for (b)(i),
(i1), or (iii) of this subsection shall be prepared under the
direction of, and carry the stamp of a registered professional
electrical engineer licensed by the Washington department of
licensing.

NEW SECTION

WAC 194-37-100 Additional documentation of
improved efficiency from production facilities. (1) A util-
ity will measure production efficiency improvements as the
fraction of fuel savings achieved by the utility. The percent-
age reduction in fuel use per kilowatt-hour will be applied to
the annual generation to determine the amount that is to be
reported as conservation.

(2) A utility that includes production efficiency improve-
ments in its annual report pursuant to RCW 19.285.070 shall
document the electricity savings for each generating unit with
the following information certified by a registered profes-
sional engineer licensed by the Washington state department
of licensing:

(a) The first twelve-month electricity savings that the
utility is counting towards its biennial target;
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(b) A description of the efficiency improvements made
to the generating unit;

(¢) Annual fuel use for three preceding years, in quantity
units and million British thermal units;

(d) Annual electrical output for three preceding years, in
kilowatt-hours;

(e) The amount of capital investment and/or annual oper-
ating expenditure associated with the efficiency improve-
ments;

(f) The cost-effectiveness analysis prepared by the utility
in planning the efficiency improvement(s);

(g) Any post-retrofit analysis prepared by the utility in
evaluating the performance and/or cost-effectiveness of the
efficiency improvement(s);

(h) A simple calculation showing the fuel use per kilo-
watt-hour before the efficiency improvement, the fuel use per
kilowatt-hour after the efficiency improvement, and the
amount of energy conservation being reported as the product
of the percentage improvement in fuel use per kilowatt-hour
and the number of kilowatt-hours generated; and

(1) If efficiency improvements are installed at the same
time as pollution control equipment that may itself affect effi-
ciency, the utility may provide documentation of the effect of
the efficiency improvements alone on the fuel consumption
per kilowatt-hour of the production facility. In this situation,
the utility shall provide a description of the changes made,
the capital cost expended for both efficiency changes and pol-
Iution control equipment, and an analysis of the impact of
each on the fuel use per kilowatt-hour of the production facil-
1ty.

(3) A utility shall not count towards its biennial conser-
vation target the results from efficiency improvements made
to hydropower facilities that are qualified incremental hydro-
power efficiency improvements and are counted towards any
utility's renewable energy targets under RCW 19.285.040 or
19.285.050.

NEW SECTION

WAC 194-37-110 Renewable resource energy
reporting. Each utility shall submit a renewable resource
energy report to the department by June 1 of each year, begin-
ning in 2012. Reporting requirements vary, as follows,
depending upon how the utility elects to comply with chapter
19.285 RCW.

(1) Universal renewable energy reporting requirements.
The renewable resource energy report shall include the fol-
lowing information:

(a) The utility's annual load for the two years preceding
each renewable energy target year and the average load for
those two years.

(b) The amount of megawatt-hours needed to meet the
utility's annual renewable energy targets identified in RCW
19.285.040. These annual targets are established as a per-
centage of the utility's average retail load for the two years
prior to the renewable energy target year: Three percent of
each year 2012 through 2015; nine percent of each year 2016
through 2019; and fifteen percent for year 2020 and each year
thereafter.
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(c) The names of the eligible renewable resource facili-
ties and/or the vintage (year in which associated power was
generated) of renewable energy credits by generator that the
utility owns or with which the utility has a contract dated no
later than January 1 of the target year; and the estimated
annual quantity (megawatt-hours) of eligible renewable
resources or RECs that will be produced, or has been pro-
duced, through these resources or contracts to meet its annual
targets.

(1) A utility may count any purchases of:

(A) Electricity from BPA that are generated by eligible
renewable resources, for which no RECs have been created
or, if RECs have been created, for which the RECs have been
or will be retired by BPA on behalf of the utility; or

(B) RECs from the BPA generated by eligible renewable
resources to meet all or any portion of its annual eligible
renewable resource targets.

To document the annual amount of power supplied by
BPA from eligible renewable resources, the utility may rely
on BPA's determination of the portion of its power supply
provided by eligible renewable resources during a calendar
year for which no RECs have been created, or, if RECs have
been created, that the RECs have been or will be retired by
BPA on behalf of the utility.

(i1) The list of resources will identify any resource that
both commenced operations after December 31, 2005, and
meets the apprenticeship construction practice standards as
adopted by the council per WAC 194-37-120(1), thereby
earning a 1.2 multiplier credit on its electricity output.

(iii) The list of resources will identify any resource that
meets the definition of distributed generation and that the
utility owns or contracts for the associated REC, thereby
earning a 2.0 multiplier credit on the electricity output.

(d) A utility that does not meet the renewable energy
requirements in RCW 19.285.040(2), the financial require-
ments in RCW 19.285.050, or the financial requirements in
RCW 19.285.040 (2)(d) shall include the following informa-
tion in its June 1 report of each year beginning in 2014:

(i) The quantity of eligible renewable resources acquired
by December 31 of the target year;

(i) RECs from the target year, the year prior or the year
subsequent to the target year; or

(iii) The combination of (d)(i) and (ii) of this subsection.

(e) The most recent final audit report(s), if any, that eval-
uate(s) the utility's compliance with chapter 19.285 RCW and
the information reported per this chapter.

(2) Renewable energy target reporting.

(a) A utility that meets the renewable energy require-
ments in RCW 19.285.040(2) shall include the following in
its June 1 report of each year beginning in 2014.

(1) Demonstration that it acquired:

(A) By January 1 of the target year, megawatt-hours of
eligible renewable resources and that those megawatt-hours
were actually generated by December 31 of the target year.

(B) By January 1 of the target year, RECs produced dur-
ing the target year, the year prior or the year subsequent to the
target year; or

(C) Any combination of (a)(i)(A) and (B) of this subsec-
tion, in amounts sufficient to meet the percent of load target
for the calendar year two years prior.

Proposed
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(D) In lieu of reporting per subsection (5) of this section,
utilities may report any additional purchases of RECs or
renewable energy that made up for any shortfalls caused by
uncontrollable events.

(i1)) Documentation of the amount of megawatt-hours
purchased or generated, the amount of WREGIS-certified
RECs purchased and the names of the respective eligible
renewable facilities that produced the associated power,
specified by the year it was generated.

(b) The utility may, in addition, submit a copy of its fuel
mix report, per chapter 19.29A RCW, for each target year.

(3) Resource cost reporting.

Each year that a utility does not meet the renewable
energy target requirements in RCW 19.285.040, but meets
the financial requirements in RCW 19.285.050, the utility
shall include the following information in its June 1 report of
that year:

(a) Its annual revenue requirement for the target year;

(b) The annual levelized delivered cost of its eligible
renewable resource(s) reported separately for each resource;

(c) The annual levelized delivered cost of its substitute
resources and the eligible renewable resource with which it is
being compared;

(d) The total cost of renewable energy credits to be
applied in the reporting year;

(e) The percentage of its annual revenue requirement
invested in the incremental cost of eligible renewable
resources and the cost of RECs; and

(f) The most current information required by WAC 194-
37-160 used for this financial demonstration.

(4) Nonload growing utility reporting.

Each year that a utility does not meet the renewable
energy target requirements in RCW 19.285.040 (2)(a), but
meets the financial requirements in RCW 19.285.040 (2)(d),
the utility shall report to the department each June 1 its:

(a) Annual revenue requirement for the target year;

(b) Weather-adjusted load for each of three years prior to
the target year;

(c) Delivered cost of its eligible renewable resource(s),
RECs or a combination of both for the target year to be
applied to the one percent of annual revenue requirement,
reported separately for each resource;

(d) Quantity of megawatt-hours for each target year for
which the utility:

(i) Commenced or renewed ownership of nonrenewable
resources after December 7, 2006; or

(il)) Made electricity purchases from nonrenewable
energy resources, incremental to its annual electricity pur-
chases made or contracted for prior to December 7, 2006.
Sources of power for daily spot market purchases are not
counted; and

(e) List of RECs that the utility acquired, in addition to
any RECs purchased in (c) of this subsection, to offset nonre-
newable purchases listed in (d) of this subsection.

(5) Reporting of uncontrollable events.

For any target year that a utility demonstrates to the audi-
tor that it did not meet the annual renewable resource require-
ments in chapter 19.285 RCW due to events beyond the rea-
sonable control of the utility per RCW 19.285.040 (2)(i), the
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utility shall summarize these events in its June 1 report to the
department immediately following the target year.

NEW SECTION

WAC 194-37-120 Documentation of renewable
energy achievement. Each utility shall provide the auditor
access to contracts indicating purchases of or documentation
indicating ownership of RECs and/or megawatt-hours from
eligible renewable/ resources equal to or exceeding the
annual percentage standard for the target year. The mega-
watt-hours from owned eligible renewable resources count
towards the percentage annual renewable energy target as
long as the associated nonpower attributes, or RECs, if any
have been created, are not owned by a separate entity or have
not been used in an optional pricing program. A utility's
power purchase contract, for eligible renewable resources,
provides documentation for this section if the contract speci-
fies that the nonpower attributes, or RECs if any have been
created, associated with the power from the eligible renew-
able resources have been acquired by the utility.

(1) Each utility that claims a 1.2 multiplier credit for the
electricity output from an eligible renewable resource per
RCW 19.285.040 (2)(h)(i) shall provide a copy of written
documentation from the council that the facility met the
apprenticeship labor standard of fifteen percent of the total
labor hours used in its construction.

(2) A utility may provide a copy of documentation from
the BPA indicating a quantity of power that BPA sold to the
utility for the target year that was supplied by an eligible
renewable resource.

(3) Each utility that claims a 2.0 multiplier credit for the
electricity output from an eligible renewable resource per
RCW 19.285.040 (2)(b) shall provide documentation that the
REC applied in that year, associated with the distributed gen-
eration resource, is owned by the utility.

NEW SECTION

WAC 194-37-130 Documentation of incremental
hydropower. (1) Utilities may count toward their annual
renewable resource targets incremental power acquired from
qualified incremental hydropower efficiency improvements
made at the following facilities since 1999:

(a) Hydropower facilities in the Pacific Northwest
owned by a qualifying utility where the new generation does
not result in new water diversions or impoundments.

(b) Hydroelectric generation facilities in irrigation pipes
and canals located in the Pacific Northwest, where the addi-
tional generation does not result in new water diversions or
impoundments.

(2) The utility shall calculate renewable resource power
from incremental hydropower as the increase in annual
megawatt-hours of generation attributable to the qualified
incremental hydropower efficiency improvements under
average water generation.

(3) The increase in annual megawatt-hours of generation
attributable to the qualified incremental hydropower effi-
ciency improvements shall be documented by engineering
studies or with before and after generation data. The docu-
mentation shall clearly explain:
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(a) Where the facility is located;

(b) When the improvements were made;

(c) How the amount of generation in "average water gen-
eration" was calculated;

(d) What other factors may have caused an increase in
electricity production and how the amount "attributable to the
qualified improvements" was extracted from the total
increase;

(e) How and why the "qualified improvements"
increased hydropower production; and

(f) How the utility came to acquire the incremental out-
put associated with the qualified improvements.

NEW SECTION

WAC 194-37-140 Documentation of renewable
resource financial path for no-load growth utilities. For
each year that a utility meets the renewable energy financial
cost cap, associated with no load growth, identified in RCW
19.285.040 (2)(d), the utility must document the following by
January 1:

(1) That it used a consistent methodology from year to
year to weather-adjust its retail load;

(2) That its weather-adjusted load for the most recent
prior year is lower than the third year prior;

(3) That it invested at least one-percent of its total annual
revenue requirement in each target year on eligible renewable
resources, RECs, or a combination of both;

(4) That it executed contracts, dated no later than January
1 of the target year, for power purchases of eligible renew-
able resources and/or RECs;

(5) The quantity of megawatt-hours for each target year
for which the utility:

(a) Commenced or renewed ownership of nonrenewable
resources after December 7, 2006; or

(b) Made electricity purchases from nonrenewable
energy resources, incremental to its annual electricity pur-
chases made or contracted for before December 7, 2006.

Sources of power for daily spot market purchases are not
included in this calculation;

(6) The RECs the utility acquired, in addition to any
RECs acquired for subsection (3) of this section, to offset
nonrenewable power purchases listed in subsection (5) of this
section; and

(7) Annual revenue requirement for the target year.

NEW SECTION

WAC 194-37-150 Financial documentation of annual
revenue requirement. (1) For purposes of the report filed
pursuant to RCW 19.285.070, a utility shall document its
annual revenue requirement.

(2) A utility that uses a different basis for the determina-
tion of its annual revenue requirement for purposes of calcu-
lating what it expects to recover or actually recovers through
retail electricity sales in the state of Washington in that year
may use that number in the calculation of the cost cap and
must provide documentation to support this alternative
approach.

WSR 08-02-043

NEW SECTION

WAC 194-37-160 Documentation of financial cost
cap—Current information and timeline. By January 1 of
the first target year that a utility fulfills its renewable energy
requirements under RCW 19.285.050, the utility shall select
one of the following methodologies for calculating the incre-
mental cost of all eligible renewable resources acquired
thereafter by that utility:

(1) Annual update methodology. In each year that a util-
ity fulfills its renewable energy requirements by complying
with the cost cap identified in RCW 19.285.050 it must doc-
ument its calculations no later than January 1 of the target
year. The utility will use the most current information avail-
able to the utility within twelve months prior to the initial
documentation of the cost cap pursuant to WAC 194-37-170
through 194-37-190. The utility will update this documenta-
tion in its June 1 report submitted pursuant to RCW 19.285.-
070. These annual updates of costs, based on the most cur-
rent information available, apply to both the renewable
resource and the substitute resource.

(2) Permanent one-time methodology. For each specific
renewable resource investment, a utility shall perform a one-
time calculation of the levelized incremental cost pursuant to
WAC 194-37-170 through 194-37-190. The levelized incre-
mental cost may be a single annual value or a stream of
annual values. If a single annual value is used, the levelized
incremental cost for each eligible renewable resource project
or purchase, calculated through this one-time analysis in the
year of acquisition, shall be allowed to inflate utilizing the
Producer Price Index over the life of the renewable resource
after the initial calculation. If a stream of annual values is
used, the inflated values contained within the stream shall be
used to calculate the incremental cost at future points in time.
The utility will include a determination of incremental cost
for each renewable resource investment in its June 1 report
submitted pursuant to RCW 19.285.070, beginning in the
year the utility complies with the cost cap identified in RCW
19.285.050.

NEW SECTION

WAC 194-37-170 Documentation for financial
path—Levelization of costs. (1) Each utility must document
its calculation of the levelized annual incremental cost of eli-
gible renewable resources. Utilities are encouraged, but not
obligated, to use the following methodology:

Step 1: Calculate the net present value of the cost of the
utility's eligible renewable resource and substitute resource
over an equivalent contract length or facility life.

Step 2: Calculate equal nominal values over the appro-
priate contract length or facility life that have a net present
value equal to those calculated in Step 1, using the same dis-
count rate.

Step 3: Calculate the annual difference between the lev-
elized delivered cost for the eligible renewable resource and
the substitute resource to determine the levelized incremental
cost of the eligible renewable resource.

A utility that uses the annual update methodology must
document the basis for any change to the levelization meth-
odology used in a prior June 1 report to levelize the costs of
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an eligible renewable resource and its associated substitute
resource.

(2) Regardless of the methodology chosen to levelize
costs, utilities must document the basis for their chosen
method for levelizing costs.

(3) Utilities must document the basis for the discount
rate used in its levelized cost calculations.

(4) Utilities must document how the discount rate used to
perform the levelized cost calculations is consistent with the
inflationary assumptions incorporated into the delivered cost
projections for the eligible renewable resource and substitute
resource.

(5) Utilities must document how the method and
assumptions used to levelize delivered costs for the eligible
renewable resource are consistent with those used to levelize
the delivered cost of the associated substitute resource.

NEW SECTION

WAC 194-37-180 Documentation of financial path—
Delivered cost. (1) The delivered cost of a resource includes
all direct and indirect costs associated with that resource
being delivered to the distribution system of a utility over the
contract length or facility life of the delivered resource.
Direct and indirect costs may include operating and capital
expenses related to the delivered resource.

(2) Using the Uniform System of Accounts of the Fed-
eral Energy Regulatory Commission (FERC) as an illustra-
tion, the reported resource costs are expected to generally fall
within, but not necessarily be limited to, the following cost
accounts:

Operating Expenses
Accounts 500-557: Production Expense
Account 565: Wholesale Wheeling Expense

Accounts 920-935: Administrative and General

Expense

Account 408.1: Taxes Other than Federal Income

Taxes

Capital Expenses

Accounts 403-407: Depreciation and Amortization

Expense

Accounts 427-431: Interest-Related Expenses

(3) A utility may include actual costs in order to equita-
bly compare the costs of eligible renewable resources and
substitute resources. This may include the actual costs of
transmission, firming, shaping, integration, and project spe-
cific development costs.

(4) Utilities are encouraged to use the FERC system of
accounts to document the delivered cost of resources.
Regardless of the accounting convention used, utilities must
document the delivered cost estimates for eligible renewable
resources and their associated substitute resources in a man-
ner consistent with generally accepted accounting standards.
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NEW SECTION

WAC 194-37-190 Documentation of financial path—
Substitute resource and resource equivalence. (1) In sup-
port of its annual filings to the department under RCW
19.285.070, utilities must document the type, availability,
and cost of the reasonably available substitute resource used
to calculate the incremental cost of an eligible renewable
resource.

(a) In documenting the incremental cost under RCW
19.285.050 (1)(b), a utility is encouraged to identify substi-
tute resources using its integrated resource planning process,
if one is available. If a utility elects to choose a substitute
resource from a different source other than its most recently
published integrated resource plan, it must document the
basis for this decision. Documentation of the cost of a substi-
tute resource may include, but is not limited to, formal offers
for the sale of electricity, or published cost projections from
reputable third-party sources.

(b) In its selection of a substitute resource, the utility
shall develop documentation demonstrating that the substi-
tute resource satisfies the requirements set forth in RCW
19.285.050. The requirements are:

(i) Equivalence between the eligible renewable resource
and the substitute resource by demonstrating the equivalence
in the amount of energy produced by each resource;

(i1) Equivalence between the eligible renewable resource
and the substitute resource by demonstrating the same con-
tract length or facility life of each resource;

(iii) The substitute resource is reasonably available to the
utility; and

(iv) The substitute resource does not qualify as an eligi-
ble renewable resource.

(¢) Only supply-side substitute resources shall be used
by utilities in the calculation of the incremental cost of eligi-
ble renewable resources.

(d) When the renewable requirements under RCW
19.285.040(2) result in a utility having resources in excess of
its load, the utility may use that excess resource or a forecast
of projected market prices as the substitute resource if the
substitute resource requirements of (b) of this subsection are
otherwise satisfied. The utility will document the resale rev-
enues, net of transaction costs, received through the sale of
excess resources or the purchase price for the sale of the
excess facility sold as a result of the requirement to acquire
eligible renewable resources. A utility that uses a value other
than the documented resale revenue in the determination of
the levelized delivered cost of the substitute resource must
provide documentation to support this alternative approach.

(e) A utility may use foregone power purchases from
BPA, plus any billing credit obtained for reducing its pur-
chases from BPA, as the basis for the cost of the substitute
resource if:

(i) The substitute resource requirements of (b) of this
subsection are otherwise satisfied;

(ii) It is entitled under its BPA power sales contract to
have the BPA meet its net power requirements for the
expected life of an eligible renewable resource or eligible
renewable resource purchase; and
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(iii) As a result of meeting the renewable requirements
under RCW 19.285.040(2), it foregoes part of its BPA enti-
tlement in order to obtain that eligible renewable resource.

(2) For an eligible renewable resource acquired prior to
the passage of chapter 19.285 RCW, November 7, 2006, a
utility must support the selection of the related substitute
resource used in the determination of the incremental cost
under RCW 19.285.050 with documentation that was avail-
able at the time of the utility's decision to acquire the eligible
renewable resource. If no such documentation is available,
the incremental cost of an eligible renewable resource
acquired prior to the passage of chapter 19.285 RCW will be
assumed equal to zero.

NEW SECTION

WAC 194-37-200 Financial documentation path
using renewable energy credits. A utility may elect to
invest in RECs to meet any portion of, or the entirety of, each
annual renewable resource target in RCW 19.285.040(2) or
19.285.050(1). If the cost of the RECs and the incremental
cost of acquired renewable resources, as documented accord-
ing to WAC 194-37-150 through 194-37-190, for any one
year meets or exceeds four percent of the utility's annual rev-
enue requirement, the utility shall document that the utility
achieved the four percent cost cap alternative compliance
path in RCW 19.285.050(1). The documentation must
include copies of its WREGIS RECs, copies of purchase con-
tracts, and its annual revenue requirement.

NEW SECTION

WAC 194-37-210 Selection of a renewable energy
credit tracking system. Pursuant to RCW 19.285.030(17),
the department selects WREGIS as the renewable energy
credit tracking system. If WREGIS proves to be unworkable
and if there are alternative tracking systems, the department
may re-open these rules and solicit, through an open process,
proposals from other tracking systems to allow it to verify
renewable energy credits for compliance with chapter 19.285
RCW.
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HORSE RACING COMMISSION
[Filed December 27, 2007, 8:13 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 07-
21-086.

Title of Rule and Other Identifying Information: Chap-
ter 260-84 WAC, Penalties.

Hearing Location(s): Auburn City Council Chambers,
25 West Main, Auburn, WA 98002, on February 14, 2008, at
9:30 a.m.

Date of Intended Adoption: February 14, 2008.

Submit Written Comments to: Robert J. Lopez, 6326
Martin Way, Suite 209, Olympia, WA 98516-5578, e-mail
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rlopez@whrc.state.wa.us, fax (360) 459-6461, by February
8,2008.

Assistance for Persons with Disabilities: Contact Patty
Sorby by February 8, 2008, TTY (360) 459-6462.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The commission
is proposing amending the following sections in chapter 260-
84 WAC: (1) WAC 260-84-060 Penalty matrixes, a number
of penalties, for first, second, third and subsequent offenses
are increasing based upon the current penalty not being a suf-
ficient deterrent. Also, penalties at Class A and B race meets
that are the same as penalties at a Class C race meet are being
moved under "Class A, B, and C Licensed Facilities." Some
of the current penalties are being amended for clarity.
Finally, several new violations (with penalties) have been
added (e.g., unauthorized late scratch and failure to submit
gelding report); (2) WAC 260-84-090 Equine medication and
prohibited substances—Penalties—Guidelines; (3) WAC
260-84-100 Furosemide penalties; (4) WAC 260-84-120
Penalties for permitted medications, the term "shall" is being
replaced by the term "will" or "must." Also, in WAC 260-84-
120 the penalty for violations within a 365-day period is clar-
ified; and (5) WAC 260-84-130 Penalties for prohibited prac-
tices, includes changes for clarification.

Reasons Supporting Proposal: Purpose is to clarify and
streamline the rules in this chapter.

Statutory Authority for Adoption: RCW 67.16.020.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington horse racing commis-
sion, governmental.

Name of Agency Personnel Responsible for Drafting:
Robert J. Lopez, 6326 Martin Way, Suite 209, Olympia, WA
98516-5578, (360) 459-6462; Implementation and Enforce-
ment: Robert M. Leichner, 6326 Martin Way, Suite 209,
Olympia, WA 98516-5578, (360) 459-6462.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

A cost-benefit analysis is not required under RCW
34.05.328. Not applicable.

December 21, 2008 [2007]
R. J. Lopez
Deputy Secretary

AMENDATORY SECTION (Amending WSR 07-03-066,
filed 1/16/07, effective 2/16/07)

WAC 260-84-060 Penalty matrixes. (1) The imposi-
tion of reprimands, fines and suspensions ((shal)) will be
based on the following penalty matrixes:

Proposed
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Class A and B Licensed Facilities

3rd Offense or subsequent

1st Offense 2nd Offense offense
((Smeking inrestricted-areas WAC- | $25 $50 $100))
260-20-030
Disturbing the peace WAC 260-80- | Warning to $200 and/or sus- | Warning to $500 and/or sus- | Suspension
140 pension pension
Person performing duties for which | $((56)) 100 $((300)) 200 $((459)) 300
they are not licensed WAC 260-36-
010
Unlicensed or improperly licensed | $100 $200 $300

personnel WAC 260-28-230

((Unlieensed-orimpreperly-
i I Lot fail

550105250 Sledonial otk

License-caneeled))

Violation of any claiming rule in
chapter 260-60 WAC

$200 to $500 plus possible suspension

((Use-ofimproeper; profane-or-inde-
, . cEicial

$50

$100

Failure of jockey agent to honor
riding engagements (call)((—
agents)) WAC 260-32-400

$100

$200

((Reperting-ineorrect-wetght—oek-

eys)) Failure of jockey to report
correct weight WAC 260-32-150

$((50)) 100

$((+60)) 200

$((200)) 300

Failure of jockey to appear for

films((—jeekeys)) WAC 260-24-
510

$50

$100

$200

Failure of jockey to fulfill riding
engagement WAC 260-32-080

$100

$150

$200

Jockey easing mount without cause
WAC 260-52-040

$250 and/or suspension

$((259)) 500 and/or suspen-
sion

$((590)) 1000 and/or sus-
pension

Proposed
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Class A and B Licensed Facilities

1st Offense

2nd Offense

3rd Offense or subsequent
offense

Jockey failing to maintain straight
course or careless riding with no

disqualification (jockey at fault)
WAC 260-52-040

Warning to $750 and/or suspension (riding days)

Jockey failing to maintain straight
course or careless riding resulting in

a disqualification (jockey at fault)
WAC 260-52-040

Suspension (riding days) and possible fine

Jockey's misuse of whip WAC 260-
52-040

Warning to $2500

((Yse-efstimulating-deviee-(may-
elude o) WAC 260-52-046

Entering ineligible horse WAC 260- | $((56)) 250 $((300)) 500 $((406)) 1000
40-140 and 260-80-030
Unauthorized late scratch (WAC $200 $300 $400
260-40-010)
Arriving late to the paddock or Warning to $50 ((Watningto)) $50 to $100 | (($56-te)) $100 to $200
receiving barn WAC 260-28-200
Failure to deliver furosemide treat- | Warning to $50 $100 $200
ment form to official veterinarian
by appointed time WAC 260-70-
650
Failure to have registration papers | $((56-t6-$160)) 200 $((1690)) 300 $((+69)) 400
on file - resulting in a scratch WAC
260-40-090
Failure to obtain permission for ((Warning-te)) $50 $100 $((+66)) 200
equipment changes WAC 260-44-
010
Failure to report performance Warning to $50 $100 $150
records WAC 260-40-100
Failure to submit gelding report $100 $200 $300
WAC 260-28-295
Insufficient workouts - resulting in | $((56-te-$166)) 200 $((300)) 300 $((+69)) 400
scratch WAC 260-40-100
Class C Licensed Facilities
3rd Offense or subsequent

1st Offense 2nd Offense offense
((Smoking-inrestricted-areas WAC- | $25 $50 $169))
260-20-030
Disturbing the peace WAC 260-80- | Warning to $100 and/or sus- | $250 and/or suspension Suspension

140

pension

[25]
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Class C Licensed Facilities

3rd Offense or subsequent
Ist Offense 2nd Offense offense
Person performing duties for which | $50 $100 $150
they are not licensed WAC 260-36-
010
Unlicensed or improperly licensed | $50 $100 $200
personnel WAC 260-28-230

((Unlicensed-orimpropetlylicensed
personnel-orfatlure tereporteorreet

. DVST

Lieense-eaneeled))

Violation of any claiming rule in
chapter 260-60 WAC

$100 to $250 plus possible suspension

((Yse-efimproper;profane-orinde-
, . Ficial

$50 $100

Failure to honor riding engagements | $25 $50 $100

(call) - agents WAC 260-32-400

Reporting incorrect weight - jock- | $25 $50 $100

eys WAC 260-32-150

Failure to appear for films - jockeys | $25 $50 $100

WAC 260-24-510

Failure to fulfill riding engagement | $50 $100 $200

WAC 260-32-080

Easing mount without cause WAC | $100 $200 and/or suspension $400 and/or suspension
260-52-040

Jockey failing to maintain straight
course or careless riding WAC 260-
52-040

Warning to $750 and/or suspension (riding days)

Jockey's misuse of whip WAC 260-
52-040

Warning to $2500

((Yse-efstimulating-deviee-(may-
elude ] o) WAL 260-52-646

Proposed
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Class C Licensed Facilities

1st Offense

3rd Offense or subsequent

2nd Offense

offense

Entering ineligible horse WAC 260- | $((25)) 100 $((50)) 200 $((590)) 300
40-140 and 260-80-030
Unauthorized late scratch WAC $100 $200 $300
260-40-010
Arriving late to the paddock WAC | Warning to $25 $50 $((59)) 100
260-28-200
Failure to deliver furosemide treat- | Warning to $25 $50 $100
ment form WAC 260-70-650
Failure to have registration papers | $50 $100 $100
on file - resulting in a scratch WAC
260-40-090
Failure to submit gelding report $50 $100 $200
WAC 260-28-295
Failure to obtain permission for (Warmningte-$50)) $25 $50 $((59)) 100
equipment changes WAC 260-44-
010
Class A, B and C Licensed Facilities
3rd Offense or subsequent
1st Offense 2nd Offense offense
Smoking in restricted areas WAC $50 $100 $250 and/or suspension
260-20-030
Tampering with a fire protection, $((59)) 200 $((300)) 500 $((250-pluspessible))
prevention or suppression system or 1000 and/or suspension
device WAC 260-20-030
Failure to post problem gambling Warning to $50 $100 $200
signs WAC 260-12-250
Issuing a check to the commission | $((25)) 50 $((59)) 100 $((469)) 200
with not sufficient funds WAC 260-
28-030
Failure to follow instructions of the | $50 $100 $200
outrider WAC 260-24-690
Use of improper, profane, or inde- $200 $300 $500
cent language WAC 260-80-130
Failure to complete provisional ((Warningte)) $100 and $250 and ((dental)) suspen- | $500 and ((deniat)) sus-
license application within fourteen | ((dential)) suspension of sion of license pension of license
days WAC 260-36-200 license
Failure to register employees with Warning to $50 $100 $200
the commission (trainers responsi-
bility) WAC 260-28-230
Failure to furnish fingerprints WAC | $100 and suspension of $250 and suspension of $500 and suspension of
260-36-100 license license license

[27]
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Class A, B and C Licensed Facilities

3rd Offense or subsequent
1st Offense 2nd Offense offense

Nonparticipation - licensing WAC

License canceled

260-36-080

False application WAC 260-36-100

$50 to $250 and/or possible denial, suspension or revocation of license

and 260-36-120

Failure to divulge a misdemeanor or

Warning to $100

gross misdemeanor WAC 260-36-
120

Failure to divulge a felony WAC

$100 to $250 and/or denial, suspension, or revocation of license

260-36-120

Failure to provide full disclosure,

$500 fine and/or denial, suspension or revocation of license

refusal to respond to questions, or
responding falsely to stewards or

commission investigators WAC
260-24-510

Failure to pay proper industrial

In addition to being required to pay the full industrial insurance premium, the trainer

insurance premium(s) chapter 260-

will be assessed a fine equal to fifty percent of the premium due

220 WAC and WAC 260-36-230

Failure to pay ((er-defanlt-on)) L&I
payment agreement WAC 260-28-
235

((Per E&Ipremium-paymentagreement;)) Immediate suspension until premium paid
((phas-$25)) and $50 fine for each quarter payment is late

Failure to register employees with
the commission (trainer's responsi-
bility) WAC 260-28-230

Warning to $50

Unlicensed person on the backside
WAC 260-20-040 ((and-260-26-
099))

Report violation to the racing association

Financial responsibility WAC 260-

Resolution with mutual agreement between the parties - failure to comply with the

28-030

agreement will result in immediate suspension

Failure to appear for a ruling confer-
ence WAC 260-24-510

Suspension (conference may be held in individual's absence)

Failure to pay fine within 7 days of

Suspension until fine paid

ruling conference (no extension

granted or no request for hearing
filed) WAC 260-24-510

Possession or use of a stimulating
device (may include batteries) WAC
260-52-040 and 260-80-100

1 year suspension plus mandatory referral to commission for revocation

Offering or accepting a bribe in an
attempt to influence the outcome of a
race WAC 260-80-010

1 year suspension plus mandatory referral to commission for revocation

Failure to wear proper safety equip-
ment WAC 260-12-180

$50 $100 $200

Horses shod with improper toe grabs

Horse scratched and $250 Horse scratched and $500 | Horse scratched and

WAC 260-44-150 fine to trainer and plater fine to trainer and plater $1000 fine to trainer and
plater
Failure to display or possess license | $25 $50 $100
badge when in restricted area WAC
260-36-110
Proposed [28]
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(2) In determining whether an offense is a first, second,
third or subsequent offense, the commission, or designee
((shall)) will include violations((5)) which occurred in Wash-
ington as well as any other recognized racing jurisdiction. If
a penalty is not listed under second or third/subsequent
offense columns, the penalty listed in the "first offense" col-
umn ((shalt)) will apply to each violation.

(3) Except as otherwise provided in this chapter, for any
other violation not specifically listed above, the stewards
have discretion to impose the penalties as provided in WAC
260-24-510 (3)(a). For violations considered minor, the fine
can be up to $500 and/or suspension for up to sixty days.
Fines for violations considered major can be up to $2,500
and/or suspension up to one year, or revocation.

(4) Circumstances which may be considered for the pur-
pose of mitigation or aggravation of any penalty ((shall)) will
include, but are not limited to, the following:

(a) The past record of the licensee or applicant;

(b) The impact of the offense on the integrity of the
parimutuel industry;

(c) The danger to human and/or equine safety;

(d) The number of prior violations of these rules of rac-
ing or violations of racing rules in other jurisdictions; and/or

(e) The deterrent effect of the penalty imposed.

(5) For violations covered by chapter 260-70 WAC,
Medication, the stewards ((shal)) will follow the penalty
guidelines as set forth in WAC 260-84-090.

(6) The stewards may refer any matter to the commission
and may include recommendations for disposition. The
absence of a stewards' referral ((shal)) will not preclude
commission action in any matter. A stewards' ruling ((shall))
will not prevent the commission from imposing a more
severe penalty.

AMENDATORY SECTION (Amending WSR 06-07-058,
filed 3/10/06, effective 4/10/06)

WAC 260-84-090 Equine medication and prohibited
substances—Penalties—Guidelines. (1) Upon a finding of
a violation of the medication and prohibited substances rules
in chapter 260-70 WAC, the stewards ((shall)) will consider
the classification level of the medication, drug or substance
prior to imposing a penalty. The stewards ((shall)) will also
consult with an official veterinarian to determine the nature
and seriousness of the laboratory finding or the medication
violation and whether the violation was a result of the admin-
istration of a therapeutic medication as documented in a vet-
erinarian's report received per WAC 260-70-540.

(2) A lesser penalty than that established in WAC 260-
84-110 may be imposed if a majority of the stewards deter-
mine that mitigating circumstances warrant a lesser penalty.
If a majority of the stewards determine a greater penalty is
appropriate or that a penalty in excess of the authority granted
them is appropriate, they may impose the maximum penalty
authorized and refer the matter to the commission with spe-
cific recommendations for further action. In determining if
there are mitigating circumstances surrounding a medication
violation for substances referred to in chapter 260-70 WAC,
at least the following ((shelt)) will be considered:

WSR 08-02-044

(a) The past record of the trainer and/or veterinarian in
medication/drug cases;

(b) The potential of the medication/drug to influence a
horse's racing performance;

(c) The availability of the medication/drug;

(d) Whether there is reason to believe the responsible
party knew of the administration of the medication/drug
used;

(e) The steps taken by the trainer to safeguard the horse;

(f) The probability of environmental contamination or
inadvertent exposure due to human drug use;

(g) The purse of the race;

(h) Whether the medication found was one for which the
horse was receiving a treatment as determined by the veteri-
narian report(s);

(i) Whether there was any suspicious betting pattern in
the race; and

(j) Whether the presence of the medication/drug in urine
was confirmed in serum or plasma.

(3) If a majority of the stewards determine a penalty
greater than established in these rules is appropriate, they
may impose the maximum penalty authorized and refer the
matter to the commission with specific recommendations for
further action.

(4) If the penalty is not otherwise established for a viola-
tion of chapter 260-70 WAC, the penalty ((shal)) will be
determined by the board of stewards.

AMENDATORY SECTION (Amending WSR 05-07-064,
filed 3/11/05, effective 4/11/05)

WAC 260-84-100 Furosemide penalties. (1) Penalties
((shatt)) will be assessed against any person found to be
responsible or party to the improper administration of furo-
semide or failure to administer furosemide when required, in
chapter 260-70 WAC as follows:

Fine not to exceed three hundred dollars. Multiple viola-
tions by an individual within a three hundred sixty-five day
period may be referred to the commission for further action,
which may include an additional fine or suspension.

(2) Equine medication violations from Washington and
all recognized racing jurisdictions, ((shal)) will be consid-
ered when assessing penalties.

AMENDATORY SECTION (Amending WSR 05-07-064,
filed 3/11/05, effective 4/11/05)

WAC 260-84-110 Penalties for uniform classifica-
tions. (1) Penalties ((shat)) will be assessed against any per-
son found to be responsible or party to the improper adminis-
tration of a drug or the intentional administration of a drug
resulting in a positive test. In assessing penalties under this
section, violations in the last three hundred sixty-five days
from Washington and all recognized racing jurisdictions
((shalt)) must be considered.

(a) Class 1 - One to five year suspension and at least
$5,000 fine and loss of purse.

(b) Class 2 - Six months to one year suspension and
$1,500 to $2,500 fine and loss of purse.

(c) Class 3 - Sixty days to six months suspension and up
to $1,500 fine and possible loss of purse.

Proposed
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(d) Class 4 - Zero to sixty days suspension and up to
$1,000 fine and possible loss of purse.

(e) Class 5 - Warning to fifteen days suspension with a
possible loss of purse and/or fine.

(2) A lesser penalty may be imposed if a majority of the
stewards determine that mitigating circumstances, as outlined
in WAC ((260-79-099)) 260-84-090 exist.

AMENDATORY SECTION (Amending WSR 05-07-064,
filed 3/11/05, effective 4/11/05)

WAC 260-84-120 Penalties relating to permitted
medication. (1) Should the laboratory analysis of serum or
plasma taken from a horse show the presence of more than

Washington State Register, Issue 08-02

one approved nonsteroidal anti-inflammatory drug (NSAID)
in violation of these rules the following penalties ((shall))
will be assessed:

(a) For a first offense within a three hundred sixty-five
day period - Fine not to exceed $300;

(b) For a second offense within a three hundred sixty-
five day period - Fine not to exceed $750;

(c) For a third offense within a three hundred sixty-five
day period - Fine not to exceed $1,000.

(2) Should the laboratory analysis of serum or plasma
taken from a horse show the presence of phenylbutazone in
excess of the quantities authorized by this rule, the following
penalties ((shalt)) will be assessed:

1st offense within

Concentration 365 days

2nd offense within
365 days

3rd and subsequent offenses
within 365 days

> 5.0 but < 6.5 mcg/ml

Warning

Fine not to exceed $300

Fine not to exceed $500

((®)) > 6.5 but < 10.0 mcg/ml

Fine not to exceed $300

Fine not to exceed $500

Fine not to exceed $1000

((®)) > 10.0 mcg/ml

Fine not to exceed $500

Fine not to exceed $1000

Fine not to exceed $2500 and

possible suspension

(3) Detection of any unreported permitted medication,
drug, or substance by the primary testing laboratory may be
grounds for disciplinary action.

(4) As reported by the primary testing laboratory, failure
of any test sample to show the presence of a permitted medi-
cation, drug or substance when such permitted medication,
drug or substance was required to be administered may be
grounds for disciplinary action, which may include a fine not
to exceed three hundred dollars. Multiple violations by an
individual within a three hundred sixty-five day period may
be referred to the commission for further action, which may
include an additional fine and/or suspension or revocation.

(5) In assessing penalties for equine medication, viola-
tions from Washington and all recognized racing jurisdic-
tions ((shal)) will be considered.

AMENDATORY SECTION (Amending WSR 05-07-064,
filed 3/11/05, effective 4/11/05)

WAC 260-84-130 Penalties for prohibited practices.
For a person or persons found to be responsible for ((erparty
te)) violation of WAC 260-70-545, including the treating vet-
erinarian, the following penalties ((shalt)) will be assessed:

(1) For violations of WAC 260-70-545, except WAC
260-70-545 (4)(b);

(a) For first offense - Thirty day suspension and $1,000
fine;

(b) For second offense - Sixty day suspension and $2,000
fine;

(c) For third offense - One year suspension, $2,500 fine
and a mandatory referral to the commission.

(2) For violations of WAC 260-70-545 (4)((€b))), the
person or persons found to be responsible for ((er-party-te))
the violation, including the treating veterinarian ((shaH)) will
be suspended for one year, ((shalt)) pay a $2,500 fine and
((thereshall- be-amandatoryreferral)) referred to the commis-

sion.

Proposed

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 260-84-050 Suspensions—Computation

of time.

WAC 260-84-070 Ejectment from grounds—

Permission to reenter.

WSR 08-02-045
PROPOSED RULES
HORSE RACING COMMISSION
[Filed December 27, 2007, 8:20 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
09-131.

Title of Rule and Other Identifying Information:
Amending the following chapters in Title 260 WAC: Chap-
ter 260-24 WAC, Association officials and employees; chap-
ter 260-52 WAC, The race—Paddock to finish; chapter 260-
56 WAC, Objections and protests; chapter 260-60 WAC,
Claiming; chapter 260-64 WAC, Winning; and chapter 260-
66 WAC, Walking over.

In addition, chapter 260-76 WAC, Bookmaking, is being
repealed and new WAC 260-80-170 Bookmaking, is being
added.

Hearing Location(s): Auburn City Council Chambers,
25 West Main, Auburn, WA 98002, on February 14, 2008, at
9:30 a.m.

Date of Intended Adoption: February 14, 2008.

Submit Written Comments to: Robert J. Lopez, 6326
Martin Way, Suite 209, Olympia, WA 98516-5578, e-mail
rlopez@whrc.state.wa.us, fax (360) 459-6461, by February
5, 2008.
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Assistance for Persons with Disabilities: Contact Patty
Sorby by February 5, 2008, TTY (360) 459-6462.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: In March 2003,
the commission noted that the rules in Title 260 WAC were
outdated and needed review. As part of the agency's regula-
tor [regulatory] reform effort a comprehensive comparison of
Title 260 WAC with the National Parimutuel Model Rules
was conducted. That study was completed and published in
August 2003. As a result, it was recommended at [and]
approved by the commission that rather than adopting the
national model rules in their entirety, the commission under-
take the effort of amending rules, chapter by chapter and
adopting only those portion[s] of the model rules that met the
needs of the state of Washington, while still maintaining the
integrity of the Washington "Rules of Racing." Since 2003,
the agency has undertaken a chapter-by-chapter reform
effort. It was not until 2007 that the agency had the resources
to focus it[s] efforts on those chapters that had yet to be
reviewed. The proposal is to amend the following chapters:
Chapter 260-24 WAC, Association officials and employees;
chapter 260-52 WAC, The race—Paddock to finish; chapter
260-56 WAC, Objections and protests; chapter 260-60 WAC,
Claiming; chapter 260-64 WAC, Winning; chapter 260-66
WAC, Walking over; and chapter 260-76 WAC, Bookmak-
ing (this chapter is being repealed and a new section in chap-
ter 260-80 WAC, Penalties, is being added - WAC 260-80-
170 Bookmaking).

Statutory Authority for Adoption: RCW 67.16.020.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington horse racing commis-
sion, governmental.

Name of Agency Personnel Responsible for Drafting:
Robert J. Lopez, 6326 Martin Way, Suite 209, Olympia, WA
98516-5578, (360) 459-6462; Implementation and Enforce-
ment: Robert M. Leichner, 6326 Martin Way, Suite 209,
Olympia, WA 98516-5578, (360) 459-6462.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

A cost-benefit analysis is not required under RCW
34.05.328. Not applicable.

December 27, 2007
R. J. Lopez

Deputy Secretary

AMENDATORY SECTION (Amending Rule 232, filed
1/30/67)

WAC 260-24-030 ((Submittal-efroster—to-eonmis-

stor—Approval—Substitutions:)) Commission approval
of racing officials. ((Atleastten-dayspriorto-the first dayof
arace-meeting-the-assoetationshall submitin-writing to-the

appm&al—e#&he—eemmrsma—&ppemt—a—subs&tu%&)) (_)_

least ten days prior to the first day of an approved race meet,
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the association must submit to the commission, in writing,
the names of all racing officials for the race meet.

(2) At least ten days prior to the first day of an approved
race meet, the executive secretary must submit to the com-
mission, in writing, the names of all commission employees
who will be serving as racing officials for the race meet.

(3) Both the association and the executive secretary may
use substitutions as necessary. All substitutions must be

reported to the commission, in writing, at the next regular
scheduled meeting of the commission.

AMENDATORY SECTION (Amending WSR 05-07-065,
filed 3/11/05, effective 4/11/05)

WAC 260-24-500 Racing officials. (1) Officials at a
race meet include the following:

(a) Stewards;

(b) Racing secretary;

(c) Horsemen's bookkeeper;

(d) Mutuel manager;

(e) Official veterinarian(s);

(f) Horse identifier;

(g) Paddock judge;

(h) Starter;

(i) Security director, association;

(j) Commission ((seeurity-inspeetor(s))) investigator(s);

(k) Commission auditor;

(1) Clerk of scales;

(m) Jockey room supervisor;

(n) Film analyst;

(o) Clocker(s);

(p) Race timer;

(q) Paddock plater;

(r) Mutuel inspector;

(s) Outrider(s);

(t) Any other person designated by the commission.

(2) ((Fhe—commisston—offictals—ofarace-meet-shall-be
designated-priorto-eachrace-meet-and-thosecommission

Eoinls shallt byl ission.))

The association officials of a race meet ((shal)) will
include but are not limited to: Racing secretary, mutuel man-
ager, starter, horsemen's bookkeeper, association security
director, jockey room supervisor and outrider(s).

(3) Eligibility:

(a) To qualify as a racing official, the appointee ((shal))
must be;

(i) Of good character and reputation;

(i1) Familiar with the duties of the position and with the
commission's rules of racing;

(iii) Mentally and physically able to perform the duties
of the job; and

(iv) In good standing and not under suspension or ineli-
gible in any recognized racing jurisdiction.

(b) To qualify for appointment as a steward the appoin-
tee ((shal)) must be an Association of Racing Commission-
ers International-accredited steward, unless the appointee has
been appointed as a substitute steward as provided in WAC
260-24-510, and be in good standing with all Association of
Racing Commissioners International member jurisdictions((;

oss. the aneintee st - tod a5 aoubst

Proposed
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ard-as-providedin-WAC260-24-510)). The commission may

waive this accreditation requirement for Class C race ((meet-
ings)) meets.

(4) The commission, in its sole discretion, may deter-
mine the eligibility of a racing official and, in its sole discre-
tion, may approve or disapprove any such official for licens-
ing.

(5) While serving in an official capacity, racing officials
and their assistants ((shall)) may not:

(a) Participate in the sale ((er)), purchase, or ownership
of any horse racing at the meet; unless disclosed in advance
and approved by the board of stewards;

(b) Sell or solicit horse insurance on any horse racing at
the meet;

(¢) Be licensed in any other capacity without permission
of the ((eemmission)) executive secretary, or in case of an
emergency, the permission of the stewards;

(d) Make a wager on the outcome of any horse race ((fer
whiteh-parimutael-wagertngis—eondueted)) at a race meet
under the jurisdiction of the commission; or

(e) Consume or be under the influence of alcohol and/or
((any-prohibited-substanees)) drugs while performing official
duties.

(6) Racing officials and their assistants ((shal)) must
immediately report to the stewards every observed violation
of these rules.

(7) Complaints against officials:

(a) ((Gefnpl&m{s—&g&ms{—&ﬂy—stewafd—shaﬂ—be—made—m

éb))) Any complalnt agalnst ((a)) an assoc1at10n racing
official other than a steward ((shal)) will be made to the
board of stewards in writing and signed by the complainant.

((A%l—sueh—eemp%am%s—sha}l—befqaeﬁed—te—thefemnﬂsﬂeﬂ—by

9))) The presiding steward will report to the executive

secretary the action taken or recommended by the board of
stewards. The executive secretary will determine whether the
matter will be referred to the commission. The board of stew-
ards will notify the complainant, in writing, of the action
taken or recommended;

(b) Any complaint against a commission racing official,
including an association steward, will be made to the execu-
tive secretary. The executive secretary will, if able, notify the

complainant in writing of the action taken;
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(8) Should any steward be absent at race time, and no
approved alternate steward be available, the remaining stew-
ards ((shall)) may appoint a substitute for the absent steward.
If a substitute steward is appointed, the ((eemmission)) pre-
siding steward will notify the executive secretary and the

association ((shal-be-netifted-by-the-stewards)).

AMENDATORY SECTION (Amending WSR 07-03-067,
filed 1/16/07, effective 2/16/07)

WAC 260-24-510 Stewards. (1) General authority:

(a) The stewards for each race meet are responsible to the
executive secretary for the conduct of the race meet and the
initial agency determination of alleged rule violations in
accordance with these rules;

(b) The stewards will enforce the rules of racing in chap-
ters 260-12 through 260-84 WAC, excluding chapters 260-49
and 260-75 WAC. The stewards will take notice of alleged
misconduct or rule violations and initiate investigations into
such matters;

(c) The stewards' authority includes regulation of all rac-
ing officials, track management, licensed personnel, other
persons responsible for the conduct of racing, and patrons, as
necessary to insure compliance with these rules;

(d) All nominations, entries, ((deelaratiens)) and
scratches will be monitored by a steward;

(e) The stewards have authority to resolve conflicts or
disputes related to violations of the rules of racing and to dis-
cipline violators in accordance with the provisions of these
rules;

(f) The stewards have the authority to interpret the rules
and to decide all questions of racing. The stewards of the race
meet are hereby given authority to exercise their full power,
recommending to the commission the imposition of more
severe penalties if necessary.

(2) The stewards' period of authority will commence and
terminate at the direction of the executive secretary. One
steward will be designated as the presiding steward by the
executive secretary.

(3) Stewards ruling conference regarding violations of
rules of racing:

(a) The stewards have authority to charge any licensee or
other person with a violation of these rules, to make rulings
and to impose penalties including the following:

(1) Issue a reprimand;

(i1) Assess a fine not to exceed $2,500.00, except as pro-
vided in chapter 260-84 WAC ((260-84-060-and-260-84-
H6));

(iii) Require forfeiture or redistribution of purse or
award, when specified by applicable rules;

(iv) Place a licensee on probation;

(v) Suspend a license or racing privileges for not more
than one year per violation;

(vi) Revoke a license; or

(vii) Exclude from ((greunds)) facilities under the juris-
diction of the commission.

(b) The stewards' imposition of reprimands, fines and
suspensions will be based on the penalties in chapter 260-84
WAC.
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For any violation not specifically listed in chapter 260-
84 WAC, the stewards have discretion to impose the penal-
ties as provided in (a) of this subsection.

(c) The stewards may direct a jockey to meet with the
film analyst whenever a jockey is involved in questionable,
unsafe or potentially dangerous riding. Jockeys referred to
the film analyst must appear when directed. Failure to appear
when directed will be considered a violation of the rules of
racing for which penalties may be imposed.

(d) The stewards have the authority to conduct a ruling
conference, and the authority to:

(i) Direct the attendance of witnesses and commission
employees;

(i1) Direct the submission of documents, reports or other
potential evidence;

(iii) Inspect license documents, registration papers and
other documents related to racing or the rule violation;

(iv) Question witnesses; and

(v) Consider all relevant evidence.

(e) The stewards must serve notice of a conference to
person(s) alleged to have committed a violation, which must
contain the following information:

(i) A statement of the time and place the conference will
be held;

(i1) A reference to the particular sections of the WAC
involved;

(iii) A short and plain statement of the alleged violation;
and

(iv) A statement that if the person does not appear, the
ruling will be made in his/her absence, and that failure to
appear will be considered a separate violation of the rules of
racing.

(f) Failure to appear for a ruling conference will be con-
sidered a violation of the rules of racing for which penalties
may be imposed.

(g) It is the duty and obligation of every licensee to make
full disclosure to the board of stewards and commission
investigators conducting an investigation into any alleged
violation of these rules, of any knowledge he/she possesses of
a violation of any rule of racing. No person may refuse to
respond to questions before the stewards or commission
investigators on any relevant matter within the authority of
the stewards or commission, except in the proper exercise of
a legal privilege, nor may any person respond falsely before
the stewards or to commission investigators.

(h) At the ruling conference, the stewards will allow the
person alleged to have committed a violation to make a state-
ment regarding the alleged violation.

(1) All ruling conferences will be recorded.

(j) Every ruling by the stewards from a ruling conference
must be served in writing on the person(s) or parties found in
violation within five days and must include:

(1) Time and place the ruling was made;

(i1) Statement of rules violated,

(iii) Details of the violation;

(iv) Penalties to be imposed;

(v) Procedure for requesting a hearing before the com-
mission to challenge the ruling; and

(vi) Plain statement of the options of the person found in
violation, which must include:

WSR 08-02-045

(A) Accepting the penalty imposed by the stewards; or

(B) Requesting a hearing before the commission chal-
lenging the stewards' ruling within seven days of service of
the ruling.

(k) ((Anypenalty)) Penalties imposed by the stewards,
except for those penalties in (1), (m), and (q) of this subsec-

tion, will be stayed if a request for hearing before the com-
mission is filed within the seven days of service of the ruling.

(1) If the stewards determine that a person's actions con-
stitute an immediate((;)) and/or substantial danger to human
and/or equine health, safety, or welfare, and a request for
hearing before the commission is filed within seven days of
service of the ruling, no stay will be granted except by a hear-
ing before the commission. The hearing before the commis-
sion will occur within thirty days of filing the request for
hearing before the commission.

(m) If the stewards deny an application for license or
suspend or revoke an existing license for any reasons listed in
WAC 260-36-120(2), and a request for hearing before the

commission is filed within seven days of service of the rul-
ing, no stay will be granted except by a hearing before the

commission. A hearing before the commission over whether
or not to grant a stay will occur at the discretion of the com-
mission.

(n) The stewards' ruling will be posted and a copy pro-
vided to the racing association.

((m)) (0) If a person does not file a request for hearing
before the commission within seven days or in the format
required by chapter 260-08 WAC, then the person is deemed
to have waived his or her right to a hearing before the com-
mission. After seven days, if a request for hearing before the
commission has not been filed, the stewards' penalty will be
imposed.

((€e))) (p) "Service" of the notice of ruling conference or
a stewards' ruling may be by either personal service to the
person or by depositing the notice of ruling conference or
stewards' ruling into the mail to the person's last known
address in which case service is complete upon deposit in the
U.S. mail.

(@) (q) If the stewards determine that a person's
actions constitute an immediate, substantial danger to human
and/or equine health, safety, or welfare, the stewards may
enter a ruling summarily suspending the license and/or eject-
ing the person from the grounds pending a ruling conference
before the board of stewards. A summary suspension takes
effect immediately on issuance of the ruling. If the stewards
suspend a license under this subsection, the licensee is enti-
tled to a ruling conference before the board of stewards, not
later than five days after the license was summarily sus-
pended. The licensee may waive his/her right to a ruling con-
ference before the board of stewards on the summary suspen-
sion.

(4) Protests, objections and complaints. The stewards
will ensure that an investigation is conducted and a decision
is rendered in every protest, objection and complaint made to

them. ((Fhestewards-are-vested-with-the-pewerto-determine
E}]ﬁ EE;EE;EiiEi.Ef Eilisquﬂl:ﬁffmfﬂ m] E]E'SE offouls ]Hi.il-s. miﬂj FIE'E.E

nterfered-withr-erthey may placeitdast))

Proposed



WSR 08-02-045

(5) Stewards' presence:

(a) On each racing day at least one steward will be on
duty at the track beginning three hours prior to first race post
time.

(b) Three stewards must be present in the stewards' stand
during the running of each race. ((Jr-ease-ofemergeney;-the
exeettive-seeretary-may-appeint-a-substitute steward:))

(6) Order of finish for parimutuel wagering:

(a) The stewards will determine the official order of fin-
ish for each race in accordance with these rules of racing;

(b) The decision of the stewards as to the official order of
finish, including the disqualification of a horse or horses as a
result of any event occurring during the running of the race,
is final for purposes of distribution of the parimutuel wager-
ing pool.

(7) The stewards have the authority to cancel wagering
on an individual betting interest or on an entire race and also
have the authority to cancel a parimutuel pool for a race or
races, if such action is necessary to protect the integrity of
parimutuel wagering.

(8) Records and reports:

(a) The stewards will prepare a weekly report of their
regulatory activities. The report will contain the name of the
racetrack, the date, the weather and track conditions, claims,
inquiries, protests, objections, complaints and conferences.
The report will be filed with and approved by the executive
secretary;

(b) Not later than seven days after the last day of a race
((meeting)) meet, unless approved by the executive secretary,
the presiding steward will submit a written report regarding
the race ((meeting)) meet to the executive secretary. The
report will contain:

(i) The stewards' observations and comments regarding
the conduct of the race ((meeting)) meet, the overall condi-
tions of the association grounds during the race ((meeting))
meet; and

(i) Any recommendations for improvement by the asso-
ciation or action by the commission.

(9) Stewards' list:

(a) The stewards will maintain a stewards' list of the
horses which are ineligible to be entered in a race because of
poor or inconsistent performance or behavior on the racetrack
that may endanger the health or safety of other participants in
racing;

(b) The stewards may place a horse on the stewards' list
when there exists a question as to the exact identification or
ownership of said horse;

(c) A horse which has been placed on the stewards' list
because of inconsistent performance or behavior, may be
removed from the stewards' list when, in the opinion of the
stewards, the horse can satisfactorily perform competitively
in a race without endangering the health or safety of other
participants in racing;

(d) A horse which has been placed on the stewards' list
because of questions as to the exact identification or owner-
ship of ((said)) the horse, may be removed from the stewards'
list when, in the opinion of the stewards, proof of exact iden-
tification and/or ownership has been established.

(e) An owner or trainer who disagrees with the stewards'
decision of placing or maintaining a horse on the stewards'
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list may request and be granted a stewards' ruling conference
to challenge the decision of the stewards.

AMENDATORY SECTION (Amending WSR 98-01-145,

filed 12/19/97, effective 1/19/98)
WAC 260-24-520 Racing secretary. (((D-Theraeing
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8y Ypen—ecompletion—of-the-draw-—each-day,theracing
hall histof s : ] .

meeting:)) The racing secretary is responsible for the follow-
ing duties:

(1) Programming of races during the race meet;

(2) Compiling and publishing condition books:

(3) Assigning weights for handicap races;

(4) Receiving all entries, nominations, and scratches:

(5) Supervising the racing office employees, including
the assistant racing secretary;

(6) Receiving, inspecting, and safeguarding all required
foal and health certificates, Equine Infectious Anemia (EIA)
test certificates, and other documents of eligibility for all
horses competing at the track or stabled on the grounds;

(7) Recording the alteration of the sex of a horse on the
horse's foal papers and reporting such to the appropriate
breed registry and past performance services;

(8) Recording on a horse's registration certificate when a
posterior digital neurectomy (heel nerving) is performed on
that horse;

(9) Maintaining a list of heel nerved horses on associa-
tion grounds and making the list available for inspection by
persons participating in the race meet;

(10) Maintaining a list of all fillies or mares on associa-

tion grounds that have been covered by a stallion, and making
this list available for inspection by persons participating in

the race meet. This list will include the name of the stallion;

(11) Assigning stalls to be occupied by horses in prepa-
ration for racing;
(12) Determining conflicting claims of stable privileges

and maintaining a record of arrivals and departures of all
horses arriving and departing the association grounds;
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(13) Establishing the conditions and eligibility for enter-
ing races and publishing the conditions and eligibility to
owners, trainers, and the commission. Conditions and eligi-
bility will also be posted in the racing secretary's office.

(a) For the purpose of establishing conditions, winnings
will be considered to include all moneys won up to the time
of the start of the race;

(b) Winnings during the calendar year will be calculated
by the racing secretary from the preceding January 1st;

(14) Entries of horses, which will include:

(a) Examining all entry blanks to verify correct informa-
tion; and

(b) Selecting the horses to start and the "also eligible"
horses, if any, from those entries received in accordance with
WAC 260-52-020;

(15) Upon completion of the draw each day, posting a
list of entries in a conspicuous location in the race office and
making the lists available upon request;

(16) Publishing the official daily program and ensuring
the accuracy of the following information:

(a) Sequence of races to be run and post time for the first
race;

(b) Purse, conditions and distance for each race, and cur-
rent track record for each distance;

(¢) The name of licensed owners of each horse (indicate
as leased, if applicable). and the description of racing colors
to be carried;

(d) The name of the trainer and the name of the jockey
for each horse together with the weight to be carried;

(e) The post position and the saddlecloth number or des-

ignation for each horse if there is a variance with the saddle-
cloth designation;

(f) Identification of each horse by name, color, sex, age,
sire and dam; and

(2) Any other information that may be requested by the
association or commission;

(17) Update the foal certificates on all winners to reflect
type of race won and amount of purse money awarded;

(18) Accurately record on the foal certificates any trans-
fer of ownership of horses, by either claim or bill of sale, to
reflect true ownership of horse;

(19) Examining nominations received for early closing
events, late closing events, and stakes events to verify the eli-
gibility of all nominations and compile lists for publication;

(20) Maintaining the permanent records of all stakes and

verifying that all entrance moneys due are paid prior to entry
for races conducted at the race meet.

AMENDATORY SECTION (Amending WSR 98-01-145,
filed 12/19/97, effective 1/19/98)

responsible to maintain the records, moneys and funds on
account, and the payment of all purses.

(1) Records: ((€a))) The records ((shal)) will include the
name, mailing address, social security number or federal tax
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identification number, and the state or country of residence of
((eaeh)) all horse owners, trainers or jockeys participating at
the race ((meeting)) meet who ((kas)) have funds due or on
deposit in the horsemen's account;

((éb}:Phe—feeefds—shal-l—me}Hde—a—ﬁ%&ef—aH—fequed—stafe-

o - this rule.))

(2) All records, moneys, and funds on account((:

beeokkeepershall)) will be maintained((;
O-Separate-and-apart)) separate from moneys and funds

of the association((;
1)) in an account designated as Horsemen's Account((:

@i9)) and in an account insured by the Federal Deposit
and Insurance Corporation. The records are subject to

inspection by the commission or the commission's designee
at any time.
(({b)—Thehorsemen's—bookkeepershall-be—bonded—in
t) HH:: E;mE.tﬂ.t El.f putse mslﬂ.e% E;'fﬁsd S EiEE]iEEE. ;ﬂ] the
l l 3 g i

transfer-of funds-fremanetherfurisdiction:))

(3) Payment of purses:

(a) The horsemen's bookkeeper ((shalt)) will receive,
maintain and disburse the purses of each race and all stakes,
entrance money, jockey fees, purchase money in claiming
races, along with all applicable taxes and other moneys that
properly come into ((histher)) the bookkeeper's possession in
accordance with the provisions of ((eemmission)) these rules;

(b) The horsemen's bookkeeper may accept moneys due
belonging to other organizations or recognized ((meetings))
race meets, provided ((promptreturnis-made)) the moneys
are promptly returned to the organization to which the money
is due;

(c) (Fhefaet thatpurse- moneyhas been-distributed prior

4
te th.i issuance-of & l.i beratory repert shall not k.i N Eims’d.“
ﬁi.ﬁliﬁg. that ?E] Ehimﬁlﬂl ft bs E]ﬁE]E has been AT :E“E N
meney;

€))) The horsemen's bookkeeper ((shall)) will disburse
the purse of each race and all stakes, entrance money, jockey
fees and purchase money in claiming races, along with all
applicable taxes, upon request, within ((48)) forty-eight hours
of receipt of notification that all tests with respect to such
races have cleared the drug testing;

((€e))) (d) Absent a prior request, the horsemen's book-
keeper ((shaH)) will disburse moneys to the persons entitled
to receive the same within ((45)) fifteen days after the last

race day of the race ((meeting;ineluding)) meet. This
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includes purses for official races, provided ((that)) all tests

((with-respeet-to-sueh)) on horses in races have cleared the
drug testing laboratory and ((previded-further)) that no pro-

test or appeal has been filed with the stewards or the commis-
sion;

(e) The amount of purse money earned will be credited
in the currency of the jurisdiction in which the race was run.
There is no right to a hearing under WAC 260-08-675 for any
exchange rate loss at the time of transfer of funds to or from
another jurisdiction;

(f) In the event a protest or appeal has been filed with the
stewards or the commission, the horsemen's bookkeeper
((shal)) will disburse the purse within ((48)) forty-eight
hours of receipt of dismissal or a final nonappealable order
disposing of ((saeh)) the protest or appeal.

(4) The association license is subject to disciplinary

action by the commission for any violation of or noncompli-
ance with the provisions of this section.

AMENDATORY SECTION (Amending WSR 98-01-145,
filed 12/19/97, effective 1/19/98)

WAC 260 24- 540 Mutuel manager ((lehe—ﬁ&&f&e}

)

The mutuel manager is responsible for the following:
(1) The overall operation of the parimutuel department;

(2) The correctness of all pay-off prices:

(3) To maintain records of all wagers;

(4) To provide information regarding betting patterns to
the commission, or its designee(s);

(5) To supervise all association employees who work in
the parimutuel department;

(6) To make decisions regarding the operation of the
parimutuel department; and

(7) The enforcement of the association's policy and pro-
cedures relating to the parimutuel department.

AMENDATORY SECTION (Amending WSR 98-01-145,
filed 12/19/97, effective 1/19/98)

WAC 260-24-550 Official veterinarian(s). The offi-
cial veterinarian(s) ((shal:

H)) will be employed by the commission((3

2))), and be a graduate veterinarian ((and-be)), licensed

to practice veterinary medicine in ((this-jurisdietion:;

3))) the state of Washington. The official veterinar-
ian(s) will perform the following duties:

(1) Recommend to the board of stewards any horse
((deemed)) the official veterinarian believes is unsafe to be
raced, or a horse that it would be inhumane to allow to race;
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() (2) Place and remove horses ((en—the—veterinar-
tan's-tist-and-remeve-hoerses)) from the veterinarian's list;
((5))) (3) Place and remove horses ((en-the-bleedertist
)) from the bleeder list;
((66))) (4) Supervise ((and-eentrol)) the test barn;

((D)) (5) Supervise the ((taking)) collection of all spec-
imens for testing ((aeceerdingto-procedures-approved-by-the
commisston));

((68))) (6) Provide proper safeguards in the handling of
all ((Jaberatery)) collected specimens to prevent tampering,
confusion or contamination;

((9Y)) (7) Provide the stewards ((with)) a written ((state-
ment)) report regarding the nature ((and)), seriousness ((ef)),

and meaning of concentration levels, if any, for all laboratory
reports of prohibited substances in equine samples;

((H9))) (8) Have jurisdiction over ((the-praetieing)) all
licensed veterinarians ((withinthe-ernelesure)) on the grounds
for the purpose of these rules;

(D)) (9) Report to the commission the names of all

horses humanely destroyed or ((which-otherwise-expire)) that
die on the grounds at the ((meetingand-thereasens—there-
fore)) race meet. This report will include the reason a horse
was destroyed;

((€2)) (10) Maintain ((alreguired)) records of post-
mortem examinations performed on horses ((whieh)) that
have died on association grounds;

(((#3))) (11) Be available to the stewards prior to scratch
time each ((raeing)) race day ((at-a-time-designated-by-the
stewards)) to inspect any horses and report on their condition
((es-may-berequested-by-thestewards));

((4)) (12) Be present in the paddock during saddling,
on the racetrack during the post parade and at the starting gate
until the horses are dispatched from the gate for the race;

((5))) (13) Inspect any horse when there is a question
as to ((the)) its physical condition ((efsuehherse)) or sound-
ness;

((H6))) (14) Recommend ((seratching-aherse)) to the
stewards a horse be scratched if((;in-histhereopinion)) the
horse is physically incapable of exerting its best effort to win;

() (15) Inspect any horse ((whieh)) that appears in
physical distress during the race or at the finish of the
race((s)) and ((shal)) report ((sueh-horsetogether-with
histher-epinten-as-te-the-cause-of the-distress)) their findings

to the stewards;

(8 Refuse-employment-orpayment;-direetly-orindi-

20)-Ceoperate)) (16) Work with practicing veterinarians

and other regulatory agencies to take measures to control
communicable and/or reportable equine diseases;
((@—H)) (ﬂ) Per10d1cally rev1ew ((al)) horse ((papers
)) registration certif-
icates to ensure that all required test and health certificates
are current and properly filed in accordance with these rules;
and
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(22 Be—authorized—to)) (18) Humanely destroy any
horse ((deemed-te-be)) so seriously injured that it is in the

best interests of ((raeing)) the horse to ((se)) act.

AMENDATORY SECTION (Amending WSR 99-05-048,

filed 2/12/99, effective 3/15/99)
WAC 260-24-560 Horse identifier. ((Fhe-horse-identi-

-)) The horse identifier is
responsible for performing the following duties:
(1) Inspect the certificate of registration or each horse
scheduled to compete at the race meet to ensure the proper
identification;

(2) Examine every starter in the receiving barn or pad-
dock for lip tattoo, sex, color, and markings or other identifi-
cation method approved by the appropriate breed registry and
the commission for comparison with its registration certifi-
cate to verify the horse's identity;

(3) Approve each horse to enter and race by determining
that they are properly tattooed and match their breed specific
foal certificate; and

(4) Report to the board of stewards any horse not prop-
erly identified or whose registration certificate is not in com-
pliance with these rules.

AMENDATORY SECTION (Amending WSR 98-01-145,
filed 12/19/97, effective 1/19/98)

WAC 260-24-570 Paddock judge. ((D-Fhepaddock

Proposed
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S . 1doeksehooli Cal] i
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() ”SS“gﬂ .E}er S] tarting-gate-stall pes*?eiﬁs. to-assistant

i -)) The pad-
dock judge is responsible for performing the following
duties:

(1) Supervise the horses in the paddock and saddling
enclosure;

(2) Inspect all equipment of each horse to ensure safety;

(3) Monitor any equipment as requested by the board of
stewards;

(4) Prohibit any change of equipment listed in WAC
260-44-010 without approval of the board of stewards;

(5) Ensure that all horses are generally mounted at the
same time, and all horses leave the paddock for the post
parade in the proper sequence;

(6) Supervise paddock schooling of all horses approved
for schooling;

(7) Place and remove horses on the paddock list for poor
or unruly behavior in the paddock. Horses placed on the pad-
dock list will be refused entry until the horse has been satis-
factorily schooled in the paddock. Schooling will be under
the direct supervision of the paddock judge or his/her desig-
nee,

(8) Ensure that only properly authorized persons are per-
mitted in the paddock; and

(9) Report to the stewards any unusual activities in vio-
lation of these rules.

AMENDATORY SECTION (Amending WSR 98-01-145,

filed 12/19/97, effective 1/19/98)

WAC 260-24-580 Starter and assistant starters. (((H
Fhestartershalk:

Proposed

4-Thestarterand-assistant-startershalrepert-al-unau-
therized-activitiesto-the stewards:)) (1) The starter is respon-

sible for the following duties:

(a) Ensure all participants have an equal opportunity to a
fair start;

(b) Supervise the assistant starters;

(c) Provide a sufficient number of assistant starters for
each race;

(d) Assign the starting gate stall positions to assistant
starters and notify the assistant starters of their respective
stall positions, or assign a foreman to act in his behalf, before
post time for each race;

(e) Assess and make recommendations to the board of
stewards on the ability of each person applying for an initial
jockey license in breaking from the gate and working a horse
in the company of other horses;

(f) Load horses into the gate in any order necessary to
ensure a safe and fair start.

(2) The starter will place and remove horses on the
starter's list for poor or unruly behavior in the starting gate.
Horses placed on the starter's list will be refused entry until
the horse has been satisfactorily schooled in the starting gate.
Schooling will be under the direct supervision of the starter or
his designee.

(3) The starter has complete authority over the starting
gate, the starting of horses, and the authority to give orders,
which are not in conflict with these rules.
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(4) The starter will appoint all assistant starters. Assis-
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wrongdoing and violations of Title 260 WAC. The investiga-

tant starters must first demonstrate they are adequately

tor(s) will present cases before the board of stewards, the

trained to safely handle horses in the starting gate. In emer-
gencies the starter may appoint qualified individuals to act as
substitute assistant starters.

(5) Assistant starters may not:

(a) Handle or take charge of any horse in the starting gate
without the expressed permission of the starter:

(b) Impede the start of a race;

(c) Strike a horse with a whip;

(d) Use a device, unless approved by the stewards, to
assist in the loading of a horse into the starting gate;

(e) Slap, boot or otherwise dispatch a horse from the
starting gate;

() Strike or use abusive language to a jockey: or

(2) Accept or solicit any gratuity or payment other than
his/her regular salary, directly or indirectly, for services in
starting a race.

(6) The starter and assistant starters will report all unau-
thorized activities to the stewards.

AMENDATORY SECTION (Amending WSR 98-01-145,
filed 12/19/97, effective 1/19/98)

WAC 260-24-590 Security director, association.

((Fhe-seeurity-directorshall be-employed-by-the-assectation
chall be direet] ble £ tinine 4 )

: o board of s ond ; ation))

The security director will be employed by the association and

will be responsible for maintaining the security and safety of
the association's grounds. The security director will provide

daily reports to the commission investigators related to any
incidents or occurrences on the association grounds, which
may constitute a violation of the rules in Title 260 WAC. The
security director will work with the board of stewards and

commission investigators in all matters related to licensing
and regulation of all applicants and licensees on association

grounds.

AMENDATORY SECTION (Amending WSR 98-01-145,
filed 12/19/97, effective 1/19/98)

WAC 260-24-600 Commission ((seeurity—inspee-
ter(s))) investigator(s). ((The-eommissionseeurity-inspee-

easesbefore-the stewardsand-otherduties-as—set-forth-by-the
commission—or-the-stewards:)) The commission investiga-
tor(s) report to the executive secretary or designee. The

investigator(s) are responsible to investigate allegations of

commission, and perform any other duties as determined by
the executive secretary or stewards.

AMENDATORY SECTION (Amending WSR 98-01-145,
filed 12/19/97, effective 1/19/98)

WAC 260-24-610 Commission auditor. ((Fhe-com-
- y halll ble for

-)) The commis-
sion auditor is responsible for the following duties:

(1) Reviewing annually the financial statements of the

racing association.

(2) Verifying the monetary commissions due to each

entity as required by law, rule or agreement.
3) Verifying Washington-bred eligibility and the

accounting for the Washington-bred owners' bonus fund.
(4) Veritying payoffs on betting pools as requested by

the commission or designee.

AMENDATORY SECTION (Amending WSR 98-01-145,
filed 12/19/97, effective 1/19/98)

WAC 260-24-620 Clerk of scales. ((Fhe-elerkofseales
shatk:

-)) The clerk of scales is respon-

sible for the following duties:

(1) Verifying the presence of all jockeys in the jockey's
room at the time required by rule;

(2) Verifying all jockeys are properly licensed;

(3) Verifying the correct weight of each jockey at the

time of weighting out and weighing in;
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(4) Overseeing the security of the jockey's room, includ-
ing the conduct of the jockeys and their attendants:;

(5) Recording all required data on the scale sheet and
submitting the completed scale sheet to the horseman's book-
keeper at the end of each race day;

(6) Maintaining the records of applicable winning races
on all apprentice certificates at the race meet;

(7) Releasing the apprentice jockey certificates when
either the jockey departs or at the conclusion of the race meet;

(8) Reporting immediately to the board of stewards any
violations of the rules of racing.

AMENDATORY SECTION (Amending WSR 98-01-145,
filed 12/19/97, effective 1/19/98)

WAC 260-24-630 Jockey room supervisor. ((the
el . hall

jeekeyreom:)) The jockey room supervisor is responsible for
the following duties:

(1) Supervising the conduct of the jockeys and their
attendants while they are in the jockeys' room;

(2) Keeping the jockeys' room clean and safe for all par-
ticipants;

(3) Ensuring all jockeys are in the correct colors before
leaving the jockeys' room to mount their horses;

(4) Keeping a daily program available for the jockeys so
they have ready access to mounts that may come available;

(5) Keeping unauthorized persons out of the jockeys'
room;

(6) Assisting the clerk of scales in the weighing in or out
of jockeys when authorized by the stewards or clerk of scales;
and

(7) Reporting to the clerk of scales or stewards any
unusual occurrences in the jockeys' room.

AMENDATORY SECTION (Amending WSR 98-01-145,
filed 12/19/97, effective 1/19/98)

WAC 260-24-640 Film analyst. ((The-film-analyst;

whenutilized;shall be-respensible for-assisting-the-stewards
o S Foialsin the i . id
eoverage-ofeachraceThe-analystshall-performsueh-other

-)) The film
analyst, when utilized, is responsible for the following duties:
(1) Keeping a daily video list as directed by the stewards
and have it displayed in plain view for all jockeys;
(2) Reviewing with all apprentice jockeys the video
record of all their rides;
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(3) Reviewing with jockeys the video record of their
rides as directed by the board of stewards:

(4) Assisting the board of stewards by reviewing all
races and reporting to the board of stewards any unsafe or

potentially dangerous occurrences detected:;
(5) Performing any other duties as assigned by the board

of stewards.

AMENDATORY SECTION (Amending WSR 04-07-074,
filed 3/15/04, effective 4/15/04)

WAC 260-24-§50 Clqcker(((s))). ((GHJPhe—e}eekef@

elockers-knowledge-of-and proficieney-inperformingeloek-
ing-aetivities:)) (1) The clocker is responsible for the follow-

ing duties:

(a) Be present during training hours at each association
to record the time and distance of each horse's official work-
out. (A clocker is not required to be present for any other
workouts);

(b) Prepare a daily record of all official workouts, which
must include:

(1) The name of each horse;

(ii) The name of the track and training center where the

official workout occurred; and

(iii) The time and distance of each horse's official work-
out;

(c) Deliver the daily record of all official workouts
occurring on association grounds to the racing secretary at
the end of each day's training.

(2) The clocker recording official workouts off the asso-
ciation grounds, during the association's scheduled race meet

and training dates, will deliver the daily record of all official
workouts to the racing secretary within twenty-four hours.

(3) Approval for a clocker's license will be based on the

individual's knowledge of and proficiency in performing
clocking activities.
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AMENDATORY SECTION (Amending WSR 98-01-145,
filed 12/19/97, effective 1/19/98)

WAC 260-24-660 Race timer. (((H-The-timershalt
aceurately reeord-the-time-elapsed-between-thestart-and-fin-

inspeetionby-thestewards-or-the-commisstononrequest))
The race timer is responsible for the following duties:

(1) Recording accurately the time elapsed between the
start and finish of each race. The time will be recorded from
the instant the race begins until the first horse reaches the fin-
ish line. (As a backup to the electronic timer, the race timer
will also use a stopwatch to time all races. In time trials, the
race timer will ensure that the board of stewards approves
three designees to use at least three stopwatches.)

(2) Posting the official running time on the infield totali-

sator board at the end of each race. (At a racetrack equipped
with an appropriate infield totalisator board, the timer will
post the split times for races in fractions as a race is being run.
For quarter horse races, the timer will post the official times
in hundredths of a second.)

(3) Maintaining a record of fractional and finish times of

each race. The record will be available for inspection by the
board of stewards.

AMENDATORY SECTION (Amending WSR 98-01-145,
filed 12/19/97, effective 1/19/98)

WAC 260-24-670 Paddock plater. ((The—paddock

of the-stewards-the-paddeckplater- may-assume-other-duties
as—requested-by-the-asseetation-)) The paddock plater is

responsible for the following duties:

(1) Be available during race hours to perform emergency
shoeing repairs on horses in the receiving barn, paddock, or
during post parade;

(2) When directed by the board of stewards, inspect the
height of toe grabs, or type of shoes on all horses, either in the
receiving barn or paddock.
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AMENDATORY SECTION (Amending WSR 98-01-145,
filed 12/19/97, effective 1/19/98)

WAC 260-24-680 Mutuel inspector. ((Fhe—mutuel

b
.Efifii..fiiiit.ti geringac 3’55
Hhgou ;is]hﬂ]" ¢ ls ;E e Efi },ﬁ 5;115.2 orSys Ef;.i E*kl
mutael-manager-asrelated-to-chapter 260-48-WAC-and-shall
perform-other-duties-as—direeted-by-the-eommissten:)) The

mutuel inspector is responsible to oversee the parimutuel
wagering activity during the race meet. This will include, but
is not limited to, testing of the totalisator system, reviewing
unusual wagering patterns, providing information to the

board of stewards, assisting the commission auditor and asso-
ciation mutuel manager, reviewing association simulcast

contracts, and performing other duties as directed by the
board of stewards.

AMENDATORY SECTION (Amending WSR 98-01-145,
filed 12/19/97, effective 1/19/98)

WAC 260-24-690 Outrider(s). ((The-duty-ofthe-out-

outrider(s) is responsible for the following duties:

(1) During training hours:
(a) Maintaining safety on the racetrack;

(b) Ensuring all persons on horseback ride in a safe and

prudent manner;

(c) Ensuring all persons on horseback have the proper
safety equipment;

(d) Promptly reporting to the commission investigators

any questionable conduct, and all injuries occurring on the
track; and

(e) Reporting to the commission investigators, or stew-

ards, unsafe riding, any persons on horseback who may be
under the influence of alcohol and/or drugs.

(2) During racing hours:
(a) Maintaining order during post parade;
(b) Ensuring all persons on horseback have the proper

safety equipment;
(c) Ensuring that the horses arrive at the starting gate at

post time; and
(d) Reporting to the stewards any questionable conduct,

and unsafe riding.

AMENDATORY SECTION (Amending WSR 98-01-145,
filed 12/19/97, effective 1/19/98)

WAC 260-24-700 ((Any-other-person-designated-by
the-eommissions)) Other racing official designated by the
commission. ((The-commissionmay-create-additional racing

- itions, ' :
s.fﬁaal positions; as needed N EfSEﬂS.SElEEEEEi for these oSt
HEH]S shal EE]SE;.*S‘.]El.E;.EEI raciig officials m]x.sl s};a‘ll E’E.Stlb]jiit
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ter:)) The commission may create additional racing official
positions. Persons selected to these positions will be consid-
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(10) ((In—all-raees)) A jockey is not required to carry a
whip. However, in any race in which a jockey will not ride

ered racing officials and subject to the same eligibility
requirements outlined in this chapter. Persons selected will
be responsible to perform duties assigned to them.

AMENDATORY SECTION (Amending WSR 00-06-069,
filed 3/1/00, effective 4/1/00)

WAC 260-52-010 Paddock to post. (1) Permission
must be obtained from a steward to exercise a horse between
races.

(2) In a race, each horse ((shall)) must carry a conspicu-
ous saddlecloth number and a head number, corresponding to
((is)) its number on the official program. In the case of an
entry each horse making up the entry ((shalt)) must carry the
same number (head and saddlecloth) with a distinguishing
letter. For example, 1-1A, 1X. In the case of a field the horses
comprising the field ((skall)) must carry an individual num-
ber;i.e., 12, 13, 14, 15, and so on.

(3) After the horses enter the track, and before the start of
the race, no jockey ((shal)) may dismount and no horse
((shall-be-entitled-to-the-care-of an-attendant)) may be handled

with a whip, ((an-announcement-of-thatfaetshall-be-made

ever—the—pﬁbh&&ddfess—ﬁ‘s%em)) the public will be notified
prior to the race

AMENDATORY SECTION (Amending WSR 00-20-028,
filed 9/27/00, effective 10/28/00)

WAC 260-52-020 Post position. Post position ((sheH))
will be determined publicly by lot in the presence of the rac-
ing secretary or his/her deputy, a steward or steward desig-
nee. ((Afteraregularecardedhrorse-or-horses-have been
exeused-fremaraee)) In the event of a scratch at a designated
time, and if "also-eligible" horses are listed, all horses
((shatl)) will move up in post position order; except in the
case of a race on the straightaway, in which case the also-eli-
gible ((shall)) must take the ((stall)) starting position of the
horse ((deelared-eut-or)) scratched. The above rule ((shall))
will apply unless the association specifically states otherwise
in its stakes or condition book.

AMENDATORY SECTION (Amending WSR 00-06-069,

by anyone other than the jockey. the starter, the starter's assis-
tants, the outrider, the pony rider, or the official veterinarian
without ((eensent)) permission of the stewards or the
starter((;and-the-horse-must-be-free-ofall-hands-otherthan
] F the ol . bof ]
releases-the-barrier)).

(4) In the case of ((aeetdent)) injury to a jockey, his/her
mount, or damage to equipment, the stewards or the starter
may permit the jockey to dismount and the horse to be cared
for during the delay((;-and-may)). The stewards may permit
all jockeys to dismount ((and-all-herses-te-be-attended)) dur-
ing the delay.

(5) All horses ((shal)) must participate in the post
parade, which includes passing the steward's stand and,

((underpenalty-of-disqualification;—shall)) all horses must
carry their weight from the paddock ((

to-the-startingpest;
suchparade-to-pass-thesteward's-stand)) until the finish of the

race unless approved by the stewards.

(0) ((Afterentering-the-tracknot-more-than12-minutes
shall-be-consumed-inthe parade-of the-horsesto-the pest
: : dable delav_Af o] i
ence—horseswib-beaHowedto-breakformattonand-canter
warm-tup-or-go-as-they please-te-thepest:)) The post parade

may not exceed twelve minutes unless approved by the stew-
ards. When horses have reached the post, they ((shal)) will

be started without unnecessary delay.

(7) If the jockey is ((se)) injured on the way to the post
((astorequire-anotherjoekey)), the horse ((shall)) will be

taken to the paddock and another jockey obtained, if avail-
able.

(8) No person ((shall)) may wilfully delay the arrival of
a horse at the post.

(9) No person other than the rider, starter, or assistant
starter ((shaH-be-permittedte)) may strike a horse, or
attempt((;-by-shoutinger-otherwise)) to assist ((itingettinga

start)) the horse in starting.
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WAC 260-52-030 Starting the race. (1) The starter is
responsible for assuring that each participant receives a fair
start.

(2) If, when the starter dispatches the field, any door at
the front of the starting gate stalls ((sheuld)) does not open
properly ((due-to-a—mechantealfatture-or-malfunetion)) or
((sheuld-any)) if the action by any starting gate personnel
directly cause a horse to receive an unfair start, the stewards
may declare such a horse a nonstarter.

(3) Should a horse((;retseratched-priorte-the-start;)) not
be in the starting gate stall ((

thereby-eausingitte-beleftwhen
the-field-is-dispatched-by-the-starter;)) at the time the starting
gates are opened, the horse ((shall)) will be declared a non-
starter by the stewards.

(4) Should an accident or malfunction of the starting
gate, or other unforeseeable event occur during the running of
the race, which compromises the fairness of the race or the
safety of ((raee)) the participants, the stewards may declare
individual horses to be nonstarters, exclude individual horses
from one or more parimutuel pools or declare a "no contest"
and refund all wagers except as otherwise provided in the
rules involving multirace wagers.

AMENDATORY SECTION (Amending WSR 00-06-069,
filed 3/1/00, effective 4/1/00)

WAC 260-52-040 Post to finish. (1) All horses ((shall))
must be ridden out in every race. A jockey ((shall)) may not
ease up or coast to the finish, without reasonable cause, even
if the horse has no apparent chance to win prize money. A
jockey ((shall)) must always give ((a)) his/her best effort dur-
ing a race((;and)). _Each horse ((shalt)) must be ridden to
win. No jockey ((shaH-unneecessarily)) may cause his/her
horse to shorten its stride so as to give the appearance of hav-
ing suffered a foul.
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(2) If a jockey strikes or touches another jockey or
another jockey's horse or equipment, his/her mount may be
disqualified.

(3) When clear in a race a horse may be ridden to any
part of the course((;-but))._If any horse swerves, or is ridden
to either side, so as to interfere with, impede, or intimidate
any other horse, ((it)) the horse may be disqualified((3)).

(4) ((Ahorse-which-interferes—with-anether-and-thereby

eauses-any-other horse-teloseground-orposition-ereauses
de. :

any otherhorse-te Em.lk stride; when sueh. other horseisnot

at fault and hEﬂ. sueh mtexfe.xmse oecursina ﬁaﬁ.Ef the race

}laefe t.he h.EilS’E .H“E]ff“%.l A ith IES]ES the Eﬁﬁff:ﬂﬂﬁj to pl?ie

:)) A horse may not
interfere with another horse and thereby cause the other horse

to lose ground or position, or cause the other horse to break
stride. When this interference occurs in the part of the race
where the other horse loses the opportunity to place where it
might reasonably be expected to finish, the stewards may dis-
qualify the interfering horse.

(5) If the stewards determine the foul was intentional, or
due to careless riding, the jockey may be held responsi-
ble((3)).

(6) In a straightaway race, every horse must maintain
position as nearly as possible in the lane in which it starts. If
a horse is ridden, drifts or swerves out of its lane ((in-sueh=a
manner-that+t)) and interferes ((with)), impedes, or intimi-
dates another horse, it ((is)) may be considered a foul and

may result in the disqualification of the offending horse.
(7) ((When-the-stewards-determine-that-a-horseshall-be

plaeeitlast;)) When a horse is disqualified, the stewards may
place the offending horse behind the horse(s) it interfered
with, place it last, or declare it unplaced and ineligible for any

purse money and/or time trial qualification. In the case of
multiple disqualifications, under no circumstance may a

fied.

(8) If a horse is disqualified, any ((herse—er)) horses
((wwith-whieh)) it is coupled ((as-an-entry)) with may also be
disqualified((3)).

(9) When a horse is disqualified in a time trial race, for
the purposes of qualifying only, it ((shal)) must receive the
time of the horse it is placed behind plus one-hundredth of a
second penalty or more exact measurement if photo finish
equipment permits, and ((shall-be)) remain eligible to qualify
for the finals or consolations of the race on the basis of the
assigned time((3)).

(10) In time trials, horses must qualify on the basis of

time and order of finish. Times are determined by the official

timer. If the automatic timer malfunctions, averages of a
minimum of three hand times must be used for that individual

race. In the instance of horses competing in the same race
receiving identical times, order of finish must determine
qualifiers. In the event two or more horses receive identical
times for the final qualifying position, a draw by lot con-
ducted by the stewards will determine the final qualifying
positions.
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(11) If a horse that qualified for the finals should be

unable to enter due to racing soundness or scratched for any
other reason other than a positive test or rule violation, the
owner will receive last place purse money. If more than one
horse is scratched from the final, then those purse moneys
will be added together and distributed equally among those
owners.

(12) If a qualifier for a final or consolation is disqualified
for ineligibility or a rule violation after the time trials are
declared official, but prior to entry for the final or consola-

tion, the nonqualifier with the next fastest time must replace
the disqualified horse. If a qualifier is disqualified after entry

for the final or consolation for any reason other than
unsoundness, illness or death, the purse will be redistributed
among the remaining qualifiers.

(13) Possession of any electrical or mechanical stimulat-
ing or shocking device by a jockey, horse owner, trainer or
other person ((autherized-to-handle-orattend-to-ahorse-shall))
will be considered prima facie evidence of a violation of
these rules and is sufficient grounds for the stewards to
scratch or disqualify ((the)) any horse((3)) involved, and sum-
marily suspend the individual in possession of the device.

((H-Thestewardsmay-determine-that-aherseshall-be

laced for il c icteibuti L ol

d2Ne)) (14) Any jockey carrying a whip during a race
((shal-fail-te)) must use the whip in a manner consistent with
using his/her best efforts to win.

((53))) (15) Any jockey who uses a whip during the run-
ning of a race is prohibited from whipping a horse:

(a) In an excessive or brutal manner;

(b) On the head, flanks, or on any part of its body other
then the shoulders or hind quarters;

(¢) During the post parade except when necessary to con-
trol the horse;

(d) When the horse is clearly out of the race;

(e) Steadily, even though the horse is showing no
response to the whip.

AMENDATORY SECTION (Amending WSR 00-07-041,
filed 3/6/00, effective 4/6/00)

WAC 260-52-060 Camera ((and-photegraphs)) mal-
functions and determining finish positions. (1) ((0a—aH

tracks-proper)) The photo finish cameras ((shal-be-installed
as)) will be used as an aid to the stewards, ((plaeing-and

patreljudges;)) however, in ((al-eases;-the-eameras—are
merely-an-aid-and)) the event of a malfunction of the camera,
the demswn((s—et)) by the stewards ((afe—te%e—ﬁﬂal—lihe—phe-

}e&st—eﬂe—eeﬂwe&eﬁs—pi-&ee—&s—pfempﬂ-}#&s—pes&ﬂa}e—&ftef
eachrace-where-a-pheto-finish-eeeurs)) of the order of finish

is final.
(2) ((Fhe-asseciation-shalleep-onfile-for the-duration-of
the-meeting-eachplate-or filmortape-of eachrace forrefer-
i isstofr)) In

placing the horses at the finish. the position of the horses'

noses only will be considered and not any other part of the
body.
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AMENDATORY SECTION (Amending WSR 99-05-047,
filed 2/12/99, effective 3/15/99)

WAC 260-52-070 Declaring race "official.”" (1) The
clerk of the scales ((shall)) will weigh in ((alt)) at least the
first four placing jockeys after each race, and after weighing,
((shall)) will notify the stewards if the weights are correct.
The stewards may then declare the race official. However,
the commission may authorize a racing association to employ
a "((fast)) quick official" method of declaring a race official
when a written request is received from the racing association
at least 45 days prior to the opening of the race meeting.
When using the "((fast)) quick official," jockeys ((shall))
must claim foul immediately following the running of the
race, while still mounted on the race track. The association
will be responsible for having an outrider or other individual
situated on the race track and equipped with a communica-
tion device for relaying any objections to the stewards. Own-
ers and trainers must claim foul directly to the stewards via
telephones assigned by the association for that purpose and
situated throughout the facility. No claim of foul will be con-
sidered by the stewards after a race has been declared official.

2) Nothmg in these rules ((shall-be-construedto-prevent

) will prevent the
stewards(( 5)) from correctlng an error before the display of

the sign "official" or from recalling the sign, "official" in case

((ithasbeen-displayed-threugh)) of an error.

AMENDATORY SECTION (Amending WSR 00-20-027,
filed 9/27/00, effective 10/28/00)

WAC 260-52-080 Official time of the race. ((Fhat))
The time recorded for the first horse to cross the finish line
((shall)) will be the official time of the race. (Except as pro-

vided by WAC 260-70-710((;namely;-thatif-ahorse-estab-
lishesatrack record-and-it-later- develops—inthe-chemieal

then-such-trackrecerdshall-be-null-and-veid)).)

AMENDATORY SECTION (Amending Rules of racing,
filed 4/21/61)

WAC 260-52-090 Dead heats. ((See-WAC260-64-
060-)) (1) In a dead heat for first place, each horse will be
declared a winner and the actual earning the horse receives
will be used to determine future eligibilities.

(2) When a dead heat occurs for first place, all purses or
prizes to which the first and second place horses would have
been entitled to will be divided equally among them. This
will apply in dividing all purses or prizes, whatever number
of horses are involved in the dead heat, and for whatever
places the dead heat is run.

(3) When a dead heat is run for second place and an

objection or inquiry is made against the winner of the race,
and the winner is disqualified, the horses that finished in the
dead heat for place will both be declared winners. This will
apply when determining the official placing, whatever num-
ber of horses is involved in the dead heat, and for whatever
places the dead heat is run.

(4) If the owners involved in a dead heat cannot agree as
to which of them is to receive a trophy. plaque, or other prize

Proposed

Washington State Register, Issue 08-02

that cannot be divided, the decision will be determined by lot
by the stewards or their designee.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 260-52-050 Placing judges—Duties.

AMENDATORY SECTION (Amending Rules of racing,
filed 4/21/61)

WAC 260-56-010 ((Whe—may—file:)) Objections
(claim of foul). (1) ((A—protest)) An oblectlon involving the

running of a race, (( 5)) may be
filed ((enty)) by the owner ((€ex)), his/her authorized

agent((})), trainer, or jockey of a horse ((eﬂg&ged)) in the race
((ever-which-thepretestis-made)), or by a racing official of
the meeting.

@) ((
se#)) An objection may be received by the clerk of scales,
stewards, or their designees.

(3) An objection must be filed before the race is declared
official, including whenever the "quick official" method is
used.

(4) The stewards will rule on all objections and deter-
mine the extent of disqualification, if any, of a horse in the
race. The stewards' decision is final and cannot be chal-
lenged under WAC 260-08-675.

NEW SECTION

WAC 260-56-031 Prerace protests. (1) All prerace
protests to the participation of a horse entered in any race
must be made in writing to the board of stewards, signed by
the person making the protest, and submitted no later than fif-
teen minutes prior to post time for the race in question. The
protest must contain the specific reason or grounds for the
protest.

(2) A protest to a horse which is entered in a race may be
made on, but not limited to, the following:

(a) An error or omission in the entry of a horse;

(b) The horse entered to run is not the horse it is repre-
sented to be at the time of entry;

(¢) The horse is not qualified to enter under the condi-
tions specified for the race, the weight allowances are
improperly claimed, or the weight to be carried is incorrect
according to the conditions of the race; or

(d) The horse is owned in whole or in part, or leased or
trained by a person ineligible to participate in racing or other-
wise ineligible to own a race horse as provided in these rules.

(3) The decision of a prerace protest by the board of
stewards is final and may not be appealed.

NEW SECTION

WAC 260-56-035 Post-race protests. (1) A protest
against any horse which has started in a race must be made in
writing to the board of stewards, signed by the person making
the protest, and submitted within seventy-two hours of the
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race (excluding nonrace days). If the incident for which the
protest is made occurs within the last two days of the meet-
ing, the protest must be filed within seventy-two hours of the
closing day.

(2) A protest may be made on any of the following
grounds:

(a) The order of finish as officially determined by the
stewards was incorrect due to an oversight or errors in the
number of the horses which started the race;

(b) The weight carried by a horse was improper, due to
fraud or willful misconduct; or

(c) An unfair advantage was gained by violation of the
rules.

(3) The time limitation on the filing of protests will not
apply in any case in which fraud or willful misconduct is
involved.

AMENDATORY SECTION (Amending Rules of racing,
filed 4/21/61)

WAC 260-56-040 Disposition of moneys, prizes,
pending outcome. (1) Pending the determination of a pro-
test, any money or prize won by a protested horse, or any
other money affected by the outcome of the protest ((shall))
will be held by the racing association until the protest is
((determined)) decided.

(2) If a protest is upheld by the board of stewards, any
purse moneys or prizes previously distributed must be
returned for redistribution.

(3) Any person who fails to return any purse moneys or
other prizes for redistribution may be subject to disciplinary
action by the stewards.

AMENDATORY SECTION (Amending Rules of racing,
filed 4/21/61)

WAC 260-56-060 Frivolous protests or objections.

WSR 08-02-045

for any horse claimed. The stewards ((shal)) may issue a
claiming certificate to the applicant upon satisfactory evi-
dence that the applicant is eligible for an owner's license.
Once the prospective owner has successfully claimed a horse
and made payment of labor and industry fees due, he/she
((shalt)) will be considered an owner. At that time the owner
should contact a commission office for a new identification
badge.

(3) The names of licensed prospective owners who have
been issued a claiming certificate ((shal)) must be promi-
nently displayed in the offices of the commission and the rac-
ing secretary.

(4) A claiming certificate ((shal)) will expire ((with))
forty-five days from the date of issue, but may be extended
with approval of the stewards: at the conclusion of the race
meet at which it was issued, upon the claim of a horse, or
upon issuance or denial of an owner's license, whichever
comes first.

(5) No owner or prospective owner ((shall)) may claim
more than one horse in any one race.

(6) An authorized agent may claim up to two horses, if
each horse is claimed on behalf of ((a)) entirely different
((ewner)) ownerships, ((astengas)) and the ((ewners)) own-
erships do not have a common interest in both claims. An
authorized agent ((shal)) may not make a claim on the same
horse for different owners.

(7) (Whenatrainingstable-censists-ofhorses-owned by
mere-than-one-persom,not)) No more than two claims may be
entered ((en-behalf-of such-trainingstable-in)) with the same
trainer listed in any one race.

(8) ((Helatmingracesnot-meore-thantwe-herses—in-the

. or il Lot ] X
start:)) No trainer may enter or start more than two horses for
a claiming price in one race.

AMENDATORY SECTION (Amending WSR 96-12-008,

No person ((shal)) may make frivolous protests or objec-
tions.
REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 260-56-020
WAC 260-56-070

Requisites—Time for filing.

Records and reports.

AMENDATORY SECTION (Amending WSR 05-07-063,
filed 3/11/05, effective 4/11/05)

WAC 260-60-300 Who may claim. (1) In claiming
races, any horse is subject to be claimed for its entered price
by any owner licensed by the commission, including a pro-
spective owner who has been issued a claiming certificate, or
by a licensed authorized agent for the account of such owner.

(2) In order to claim a horse as a prospective owner, a
person ((shalt)) will submit to the stewards a completed
application for a prospective owner's license and the name of
a licensed trainer who will assume the care and responsibility

filed 5/23/96, effective 6/23/96)

WAC 260-60-310 Entering in a claiming race—
Debts and leased horse. A person entering a horse in a
claiming race ((waff&ﬂts—fha{—the—m}e—te%aid—hefseﬂs—ffee—aﬂd

)) must remain
responsible for any existing debts associated with the horse.
A transfer of ownership ((arisingfrom-arecognized-claiming
raee)) following an approved claim will terminate any exist-
ing prior lease for that horse.

AMENDATORY SECTION (Amending WSR 96-12-008,
filed 5/23/96, effective 6/23/96)

WAC 260-60-330 Claims to be in amount printed on
program. The claiming price of each horse in a claiming race
((shalt)) will be printed on the program((-and-al-elaims—for
satd-herse-shat-be-theameuntse-destgnated)). Except as
ordered by the stewards, no claiming price may be changed
after a horse has been entered for a race.

Proposed
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AMENDATORY SECTION (Amending WSR 96-12-008,
filed 5/23/96, effective 6/23/96)

WAC 260-60-340 Disposition by lot. Should more than
one claim be filed for the same horse, the claim of the horse
((shall)) will be determined by lot under the direction of one
or more of the stewards, or their representative.

AMENDATORY SECTION (Amending WSR 04-05-093,
filed 2/18/04, effective 3/20/04)

WAC 260-60-350 Requirements for a claim. (1)
Claims must be made in writing and signed by an owner, a
licensed prospective owner, or an authorized agent; and

(2) ((Shalt)) Be made on forms and in envelopes fur-
nished by the association and approved by the commission.
Both forms and envelopes must be filled out completely, and
must be sufficiently accurate to identify the claim.

(3) In the case of joint ownership only one owner needs
to sign.

(4) No money ((shall)) will accompany the claim. Each
person desiring to make a claim, must first establish an
account with the racing association and have on deposit with
the association the whole amount of the claim (including any
applicable taxes). The deposit ((shat)) must be in cash, or in
the discretion of the association, a certified or bank cashier
check.

(5) Claims ((shall)) must be deposited in the claiming
box at least fifteen minutes before the established post time of
the race for which the claim is filed. When a claim has been
filed it is irrevocable and at the risk of claimant.

(6) When a claiming certificate is to be used, that certif-
icate must accompany the claim, or the claim may be
declared void.

AMENDATORY SECTION (Amending WSR 04-05-093,
filed 2/18/04, effective 3/20/04)

WAC 260-60-360 Stewards to act on claims. After
deposit of the claim the stewards or their authorized represen-
tative, ((shal)) will review the claim. Unless approved at
such time, the claim ((shaH)) will be deemed void. A ruling
deeming a claim to be void ((shal)) will be final in all
respects.

AMENDATORY SECTION (Amending WSR 96-12-008,
filed 5/23/96, effective 6/23/96)

WAC 260-60-380 Prohibited actions. (1) No official
or other employee of any association ((shalt)) may give any
information as to the filing of claims until after the race has
been run.

(2) ((Ne)) A person ((shall-effer)) is prohibited from
offering, or ((enter)) entering into an agreement, to claim or
not to claim, or ((attempt)) attempting to prevent another per-
son from claiming, any horse in a claiming race.

(3) ((Ne)) A person ((shall-attempt)) is prohibited from
attempting, by intimidation, to prevent any one from running
a horse in any race for which it is entered.

(4) (Ne)) An owner or trainer, starting a horse in any
claiming race, ((shall-make)) is prohibited from making any

Proposed
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agreement for the protection of each other's horses from
being claimed by a third party.

(5) A person ((shallnet)) is prohibited from participating
in any claim for a horse in which he/she has a financial or
beneficial interest ((as-an-ewner-ortrainer)).

(6) A person ((shalt)) must not cause another person to
claim a horse for the purpose of obtaining or retaining an
undisclosed financial or beneficial interest in the horse.

(7) A person ((shall)) must not claim a horse, or enter
into any agreement to have a horse claimed, on behalf of an
ineligible or undisclosed person.

AMENDATORY SECTION (Amending WSR 96-12-008,
filed 5/23/96, effective 6/23/96)

WAC 260-60-400 Entry of a filly or mare in foal.
((Ne)) A person ((shal-enter)) is prohibited from entering a
filly or mare in a race when ((steh)) the filly or mare is preg-
nant, unless prior to the time of entry the owner ((shal-have))
has deposited with the racing secretary a signed agreement
providing that the owner will at the time of entry provide for
the successful claimant of such mare, without cost, protest, or
fee of any kind, a valid stallion service certificate covering
the breeding of the filly or mare. A successful claimant of a
filly or mare may file with the commission a ((petitienr)) pro-
test for ((reetster)) cancellation of the claim if it is deter-
mined the claimed mare is pregnant and the agreement con-
cerning the stallion service certificate was not deposited as
required by this section. An in-foal filly or mare ((shalt)) will
be eligible to be entered into a claiming race only if the fol-
lowing conditions are fulfilled:

(1) Full disclosure ((efsuch-faet)) that the filly or mare is
in foal is on file with the racing secretary and ((seeh)) the
information is posted in his/her office;

(2) The stallion service certificate has been deposited
with the racing secretary's office and attached to the horse's
foal registration certificate;

(3) All payments due for the service in question and for
any live progeny resulting from that service are paid in full.

(4) No filly or mare in foal may race, in a claiming race,
after the fifth month of pregnancy.

AMENDATORY SECTION (Amending WSR 96-12-008,
filed 5/23/96, effective 6/23/96)

WAC 260-60-410 Claimed horse—In whose interest
run—Delivery and passage of title. ((Everyhorse-elaimed
ball o thod for] 4 ]

entered-itin-therace; but-titheto)) Any purse moneys and
prizes earned by a claimed horse will be awarded to the
owner that entered the horse. All claims are valid and owner-
ship of the claimed horse ((shal-be-vested-in-the-sueecessful
elaimant)) is official from the time ((said)) the claimed horse
becomes a "starter." ((Heneeferth;)) The successful claimant
((shall)) becomes the owner of the horse, whether it be alive
or dead, sound or unsound, or injured during the race or after
it. Transfer of possession of a claimed horse ((shal)) will
take place immediately after the race has been run unless oth-
erwise directed by the stewards. If the horse is required to be
taken to the test barn for post-race testing, the successful
claimant or his/her representative ((shatt)) must maintain
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physical custody of the claimed horse. However, the original
owner, trainer or his/her representative ((shall)) will accom-
pany the horse, observe the testing procedure and sign the test
sample tag.

AMENDATORY SECTION (Amending WSR 96-12-008,
filed 5/23/96, effective 6/23/96)

WAC 260-60-420 Claimed horse—Refusal to deliver.
No person ((shal)) may refuse to deliver to the person legally
entitled ((thereto)) to a horse claimed out of a claiming race((;

and-furthermeorethe horseinquestion—shall-be-disqualified
until- debivery-is-made)). Refusal to complete the transfer of a

claimed horse will result in the suspension of the individual's
license and the horse is ineligible to enter until the transfer is
complete.

AMENDATORY SECTION (Amending WSR 96-12-008,
filed 5/23/96, effective 6/23/96)

WAC 260-60-440 Claimed horse—Subsequent sale
or transfer—Retention by owner. If a horse is claimed it
((shalh)) may not be sold or transferred to anyone wholly or in
part, except in a claiming race, for a period of 30 days from
date of clalm((—ﬂer—sh&H—H—uﬁJ:ess—feel&m&ed-)) No horse
that has been claimed may return to or remain in the same sta-
ble or under the control or management of its former owner
or trainer for a ((Yke)) period of thirty days from the date of
the claim.

AMENDATORY SECTION (Amending WSR 96-12-008,
filed 5/23/96, effective 6/23/96)

WAC 260-60-450 Claimed horse—((Fitlereeognized
aeeerd-mg—te—ru-les—ef—meet-mg)) Restrictions. When a horse
is claimed at a recognized meeting under rules which ((are-at
vartanee-with-theseralestitte to-sueh-horseshall)) conflict
with chapter 260-60 WAC, any restrictions concerning the
claimed horse will be recognized in Washington to follow the
rules of the meeting under which the claim was made.

AMENDATORY SECTION (Amending WSR 96-12-008,
filed 5/23/96, effective 6/23/96)

WAC 260-60-460 Cancellation of claims. If within
thirty days from the running of the race, in which a horse is
claimed, the stewards find that a claim was made in violation
of the rules of racing the stewards may disallow and cancel
any such claim and order the return of the horse and order the
return and refund the claim ((payment)) amount. In deciding
whether to cancel a claim the stewards ((shal)) will consider
which party was at fault, the status of the horse at the time the
claiming violation is discovered, and such other factors as
appropriate. Should the stewards cancel a claim, they may
order, as appropriate, payment for the care and maintenance
of the horse involved. The stewards may refer to the commis-
sion for further action any case involving a violation of the
rules of racing with respect to a claim regardless of whether
the stewards deem it appropriate to order the cancellation of
the claim.
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AMENDATORY SECTION (Amending WSR 96-12-008,
filed 5/23/96, effective 6/23/96)

WAC 260-60-470 Rules apply to all races. These rules
((shall)) apply to all races under the jurisdiction of the com-
mission.

AMENDATORY SECTION (Amending Order 74.2, filed
10/30/74, effective 1/1/75)

WAC 260-64-010 ((What-embraeedin)) Winnings—
"Winner of a certain sum." Winnings ((shal)) must include
all ((prizes)) purse moneys won for placing first in any race

up to ((the-time-appointed-for-thestart)) post time of the race

entered, and ((shal-})) w111 apply to all races 1n any country((

p&}d—rﬂ—meﬂey)) Wlnnmgs durmg the year ((sha—l-})) w1ll be
((reekened)) determined from January 1st ((preeeding)) of

the corresponding year.

Winner of a certain sum ((shall)) means the winner of a
single race of that value unless otherwise expressed in the
conditions.

AMENDATORY SECTION (Amending Rules of racing,
filed 4/21/61)

WAC 260-64-020 Winnings in stake race. The win-
nings of a horse in a stake race ((shal)) will be computed on
the value of the gross earnings ((enand-afterJanvaryt;
1961)), including any added moneys.

AMENDATORY SECTION (Amending Rules of racing,
filed 4/21/61)

WAC 260-64-040 Foreign winnings. Foreign winnings
((shalt)) will be estimated on the basis of the ((nermal)) rate
of exchange prevailing on the day of the winnings.

AMENDATORY SECTION (Amending Rules of racing,
filed 4/21/61)

WAC 260-64-050 Entrance money, starting and
((subseription)) nomination fees. The entrance money,
starting and ((sebseription)) nomination fees, in every race,
((shall)) will go to the winner unless otherwise provided in its
conditions((;-but-when-frem-any-eause)). If a race is not run,
all stakes or entrance money((;if-anypaid;shall)) must be

returned.
REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 260-64-030 Extra amount won in series

of races.

WAC 260-64-060 Dead heats.
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AMENDATORY SECTION (Amending Rules of racing,
filed 4/21/61)

WAC 260-66-010 Walking over. If, at ((the-timefor

saddhling)) post time, only one horse ((shal-have-weighed
eut)) remains eligible to race, that horse ((shall)) must be rid-

den past the judge's stand, ((ge-to-the-pestand-thenmeove
over-the-eourse)) break from the starting gate, and complete
the listed distance of the race. ((He-shal)) The horse will then
be ((deemed)) declared the winner.

AMENDATORY SECTION (Amending Rules of racing,
filed 4/21/61)

WAC 260-66-020 ((Avwards:)) Purse money. (((H)) In
case of a walkover, the horse walking over ((shal)) will
receive:

(((®)) (1) In overnight races, ((ene-half-of)) the winner's
rightful share of first money.

(@) (2) In stake races, ((ene-half-ef)) the winner's

rightful share of the added money and all nomination and
entrance fees.

((@—I.freas&e{la—waﬂeeve&&ﬂy—meﬂey—er—pﬂ—ze—whieh—by

ethe%semeé,—it—sha—ll—ﬂet—be—awaféee.k))

AMENDATORY SECTION (Amending Rules of racing,
filed 4/21/61)

WAC 260-66-030 Entry of two or more horses. In
case of a walkover involving ((as)) a coupled entry of two or
more horses ((and-the)) all horses ((meve-over-the-course;

these—rutes-apphyas—te-the-divistonof-thepurse)) involved
must participate as stated in WAC 260-66-010.

REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 260-76-010 Hand books and foreign

books prohibited.

WAC 260-76-020 Bookmakers, vagrants, fugi-
tives, undesirable persons,

not permitted at track.

NEW SECTION

WAC 260-80-170 Bookmaking is prohibited. No per-
son may make, solicit for, or bet with a handbook or a foreign
book on the grounds of any licensed race track or satellite
location. No person who is or reputed to be a bookmaker,
may enter or remain on the grounds of any racing association
or satellite location in this state.

Proposed
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PROPOSED RULES
SECRETARY OF STATE
[Filed December 27, 2007, 9:54 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 05-
20-115.

Title of Rule and Other Identifying Information: Preser-
vation of electronic public records at the Washington state
digital archives.

Hearing Location(s): John L. O'Brien Building, Hearing
Room D, 504 15th Avenue S.W., Olympia, WA, on March
27,2008, at 2:00 p.m.

Date of Intended Adoption: May 1, 2008.

Submit Written Comments to: Megan Moreno, P.O.
Box 40220, Olympia, WA 98504-0220, e-mail mmoreno(@
secstate.wa.gov, fax (360) 586-5629, by March 21, 2008.

Assistance for Persons with Disabilities: Contact Megan
Moreno by March 21, 2008, TTY (800) 422-8683.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
the proposal is to educate and clarify the requirements of
RCW 40.14.010 as it pertains to electronic public records.
The proposal establishes procedures for use of the Washing-
ton state digital archives for storage of electronic public
records. Anticipated effects include: Increased compliance
with RCW 40.14.010; better awareness of RCW 42.17.020
(42); and comprehension of procedures for use of the Wash-
ington state digital archives.

Reasons Supporting Proposal: RCW 40.14.010 states
that any record made or received in the course of business is
a public record and must be managed. Records are public
records regardless of their physical form or characteristics, as
defined in RCW 42.17.020(42). The proposal aids agency's
use of the Washington state digital archives to meet require-
ments previously established in RCW 40.14.010.

Statutory Authority for Adoption: RCW 40.14.020(6).

Statute Being Implemented: Chapter 434-662 WAC.

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: Management of electronic public records is a
preexisting requirement and is not initiated, only clarified, by
this proposal. A frequently asked questions document is
available with information on public records, e-mail, web
sites, metadata, public disclosure, disaster recovery, certified
records and fees, how to transfer documents, and other mis-
cellaneous topics. Contact Megan Moreno for a copy, (360)
902-0445 or mmoreno(@secstate.wa.gov.

Name of Proponent: Office of the secretary of state,
governmental.

Name of Agency Personnel Responsible for Drafting:
Megan Moreno, 250f Legislative Building, Olympia, Wash-
ington, (360) 902-0445; Implementation and Enforcement:
Jerry Handfield, 1129 Washington Street S.E., (360) 586-
2666.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposal does not
affect small businesses.
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A cost-benefit analysis is required under RCW
34.05.328. A preliminary cost-benefit analysis may be
obtained by contacting Jerry Handfield, P.O. Box 40238,
Olympia, WA 98504, phone (360) 586-2666, fax (360) 664-
8814, e-mail jhandfield@secstate.wa.gov.

December 19, 2007
Steve Excell

Assistant Secretary of State
Chapter 434-662 WAC

PRESERVATION OF
ELECTRONIC PUBLIC RECORDS AT THE
WASHINGTON STATE DIGITAL ARCHIVES

NEW SECTION

WAC 434-662-010 Purpose. Pursuant to the provisions
of chapters 40.14 and 42.56 RCW, the rules contained in this
chapter are intended to ensure that electronic public records
that have archival value are securely preserved for present
and future access and are transferred to the Washington state
digital archives for permanent retention so that valuable his-
torical records of the state may be centralized, made more
widely available, and insure permanent preservation.

NEW SECTION

WAC 434-662-020 Definitions applicable to all sec-
tions of this chapter. Unless the context indicates otherwise,
words used in this chapter shall have the meaning given in
this section.

"Archival value" means those public records, as deter-
mined by state archivist's appraisal, that are worthy of indef-
inite or permanent preservation by the archives due to their
historical, legal, fiscal, evidential, or informational value.

"Authentic" means that a public record is accepted by the
state archives as genuine, trustworthy, or original. "Authenti-
cation" means the process of verifying that a public record is
acceptable as genuine, original, or authentic.

"Chain of custody" means the documentation of the suc-
cession of offices or persons who held public records from
the moment they were created until they are presented as evi-
dence in a court of law.

"Confidential" means any public record series, file,
record or data base field with restrictions on public access as
mandated by federal, state or local laws, or court order.

"Copy" means a duplicate made from an original public
record that is nearly identical to the original but can vary sig-
nificantly in its fidelity to the original. The informational
content on the copy is substantially the same as the original.

"Data base" means a set of data, consisting of one file,
group of integrated files or tables, maintained as an informa-
tion system managed by a data base management system.

"Data base management system" means a set of software
programs that controls the organization, storage and retrieval
of data in a data base, as well as the security and integrity of
the data base.

"Digital archives" means the mass storage facility for
electronic records located in Cheney, Washington and oper-
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ated by the Washington state archives. The digital archives is
designed to permanently preserve electronic state and local
government records with archival value in an environment
designed for long-term storage and retrieval.

"Digital image" means the product resulting from a pro-
cess whereby nonelectronic materials such as records, maps,
pictures, photographs, books, manuscripts, and newspapers
are scanned or otherwise automatically processed to generate
digital files.

"Disposition" means the action taken with a record once
its required retention period has expired. Disposition actions
include but are not limited to transfer to the archives, preser-
vation on microfilm or digital image, or destruction.

"Elected official" means any person elected at a general
or special election to any public office, and any person
appointed to fill a vacancy in any such office.

"Electronic record" includes those public records which
are stored on machine readable materials such as hard disks,
floppy disks, CDs, DVDs, flash media cards, USB storage
devices, magnetic tape, and any other media designed to store
information electronically.

"Encryption" means the process of rendering plain text
unintelligible by converting it to ciphertext so it can be
securely transmitted and can only be read by those authorized
to decode the plain text from the ciphertext.

"Media file format" means the type of data file stored on
machine readable materials such as hard disks, floppy disks,
CD-ROMs, DVDs, flash media cards, USB storage devices,
magnetic tape, and any other media designed to store infor-
mation electronically, as well as the application program nec-
essary to view it.

"Metadata" means data used to describe other data.
Metadata describes how, when, and by whom particular con-
tent was collected, how the content is formatted, and what the
content is. Metadata is designed to provide a high level of
categorization to aid in the storage, indexing, and retrieving
of electronic records for public use.

"Public record" means any record, original or copy, con-
taining information relating to the conduct of government or
the performance of any governmental or proprietary function
prepared, received, used or owned by any state or local
agency regardless of physical form or characteristic. For the
office of the secretary of the senate and the office of the chief
clerk of the house of representatives, public records includes
any and all legislative records as defined in RCW 40.14.100.

"Records committees" means the local records commit-
tee created in RCW 40.14.070 and the state records commit-
tee created in RCW 40.14.050.

"Retention period" means the minimum amount of time
required for the retention of a records series on a records
retention schedule or general records retention schedule
approved by a state or local records committee.

"Records retention schedule" means a legal document
approved by the state or local records committee that speci-
fies minimum retention periods for a records series and gives
agencies ongoing disposition authority for the records series
after the records' approved retention period has been satis-
fied.

Proposed
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"Spider, web spider, web crawler, robot, and bot" means
a software program that automatically retrieves on-line web
content and all documents linked to such content.

"Usable file format" means the transformation of the
data contained in a legacy media file format into a format that
can be read on computers currently in use without the loss of
information contained in the original file.

NEW SECTION

WAC 434-662-030 Retention scheduling and disposi-
tion of electronic public records. Electronic records are
bound by the same provisions as paper documents as set forth
in chapter 40.14 RCW. Electronic records must be retained
pursuant to the retention schedules adopted by the records
committees. Destruction of, or changes to the retention
period of, any public record, regardless of format, requires
legal approval from the state or local records committee pur-
suant to chapters 40.14 RCW, 434-635 WAC and other appli-
cable state laws. Public records that are designated "archi-
val" by the state or local records committee must be main-
tained pursuant to the provisions of this chapter until such
time as they can be transferred to the state archives.

NEW SECTION

WAC 434-662-040 Agency duties and responsibili-
ties. Electronic records must be retained in electronic format
and remain usable, searchable, retrievable and authentic for
the length of the designated retention schedule. Printing and
retaining a hard copy is not a substitute for the electronic ver-
sion unless approved by the state or local records committee.

NEW SECTION

WAC 434-662-050 Disposition of electronic public
records identified by records committees as archival.
Electronic records designated as "archival" must be retained
in their original format along with the hardware and software
required to read the data in that format unless all the con-
verted records have been sampled for completeness and accu-
racy of the migration to a new system and/or file format.
Original data, hardware, and software must be maintained for
a period not less than one year after successful migration to a
new system. Agencies have a duty to work with the state
archivist for transfer of archival data to the digital archives
once records are not in active use and/or a data migration is
planned.

NEW SECTION

WAC 434-662-055 Disposition of electronic public
records identified by records committees as nonarchival.
Electronic media rendered obsolete through the verified
accurate migration to a more current media file format for
readability and not designated as "archival" may be consid-
ered a secondary copy and disposed of as directed by chapter
40.14 RCW.

Proposed
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NEW SECTION

WAC 434-662-060 Authentication and chain of cus-
tody of electronic records. The agency must maintain chain
of custody of the record, including employing sufficient secu-
rity procedures to prevent additions, modifications, or dele-
tion of a record by unauthorized parties. If there is a break in
chain of custody, the digital archives must be notified along
with the transmittal to the archives.

NEW SECTION

WAC 434-662-070 Use of encryption on electronic
records. If encryption is employed on public records, the
encryption key must be available and usable for the life of the
record as designated by the retention schedule for that record.
For records designated as archival, the records must be trans-
ferred unencrypted to the digital archives.

NEW SECTION

WAC 434-662-080 Transfer of electronic records to
the digital archives. Archival copies of records maintained
at the digital archives may not be backward compatible with
the originating system. Therefore, the agency is responsible
for an appropriate security back-up of active business records
maintained in their own systems. This does not relieve an
agency's responsibility to maintain records in original format
or create security microfilm as required by other provisions
of law.

NEW SECTION

WAC 434-662-090 Transmittal agreement for trans-
fer of electronic records. The digital archives must develop
a transmittal agreement for the transfer of electronic records
from state and local government agencies to the digital
archives. At a minimum, a transmittal agreement between
the digital archives and a state or local government agency
must contain:

(1) Identification of the document series;

(2) Disposition authority;

(3) Number of records to be transferred;

(4) Method, schedule, and frequency of record transmit-
tal;

(5) Required metadata fields;

(6) Media file format;

(7) Identification of any confidential information or
record and the statutory authority for such confidentiality;

(8) Other technical information necessary for ingestion
of electronic data into the digital archives repository; and

(9) Procedures for collecting any fees for public copies
as provided by statute or ordinance.

NEW SECTION

WAC 434-662-100 Media format for transfer. When
feasible, electronic records will be directly transferred to the
digital archives via web services, secure File Transfer Proto-
col, T-1 line or other direct transmission as outlined in the
transmittal agreement. When direct transmission is not prac-
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ticable, records must be transmitted via portable media for-
mats including, but not limited to tape, CD, DVD, flash
media cards, USB storage devices, or diskette.

NEW SECTION

WAC 434-662-110 Metadata requirements. Elec-
tronic records transferred to the digital archives must contain
sufficient metadata to categorize, search and retrieve the
records. The digital archives will not accept electronic
records that do not contain appropriate metadata as specified
in the transmittal agreement.

NEW SECTION

WAC 434-662-140 Web site management. All state
and local government agencies must retain all web content in
accordance with the approved retention schedules. Pursuant
to a transmittal agreement, the digital archives will spider
state and local government web sites annually, or more fre-
quently. All state and local government agencies shall use
the following best management practices in the maintenance
of their web sites:

(1) Each page shall contain meta tags identifying the
agency, program area, and date of last modification;

(2) Pages available for public viewing shall not contain a
"no robots" or other tag precluding the spidering of the site;

(3) Archived content should be stored on the web server
in such a manner that it can be spidered; and

(4) Data contained in back-end data bases should be
identified in the transmittal agreement.

NEW SECTION

WAC 434-662-150 E-mail management. E-mail is a
public record subject to all of the laws and regulations gov-
erning the retention, disclosure, destruction and archiving of
public records. The e-mails of elected officials, agency direc-
tors, and other senior government officials and policy mak-
ers, are archival and must be retained per the approved state
and local retention schedules. The e-mails of all other gov-
ernment officials and employees are subject to the records
retention periods and disposition promulgated by the records
committees, and any and all e-mails with archival value must
be retained. Agencies may be relieved of the obligation to
permanently retain archival e-mail by transmitting e-mail and
all associated metadata to the digital archives pursuant to a
transmittal agreement as provided for in WAC 434-662-090.
This section does not apply to state legislators or members of
the state judiciary.

WSR 08-02-069
PROPOSED RULES
HORSE RACING COMMISSION
[Filed December 28, 2007, 2:10 p.m.]

Supplemental Notice to WSR 08-02-044.
Preproposal statement of inquiry was filed as WSR 07-
21-086.

WSR 08-02-069

Title of Rule and Other Identifying Information: Chap-
ter 260-84 WAC, Penalties.

Hearing Location(s): Auburn City Council Chambers,
25 West Main, Auburn, WA 98002, on February 14, 2008, at
9:30 a.m.

Date of Intended Adoption: February 14, 2008.

Submit Written Comments to: Robert J. Lopez, 6326
Martin Way, Suite 209, Olympia, WA 98516-5578, e-mail
rlopez@whrc.state.wa.us, fax (360) 459-6461, by February
8, 2008.

Assistance for Persons with Disabilities: Contact Patty
Sorby by February 8, 2008, TTY (360) 459-6462.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The commission
is proposing amending the following sections in chapter 260-
84 WAC: (1) WAC 260-84-060 Penalty matrixes, a number
of penalties, for first, second, third and subsequent offenses
are increasing based upon the current penalty not being a suf-
ficient deterrent. Also, penalties at Class A and B race meets
that are the same as penalties at a Class C race meet are being
moved under "Class A, B, and C Licensed Facilities." Some
of the current penalties are being amended for clarity.
Finally, several new violations (with penalties) have been
added (e.g., unauthorized late scratch and failure to submit
gelding report); (2) WAC 260-84-090 Equine medication and
prohibited substances—Penalties—Guidelines; (3) WAC
260-84-100 Furosemide penalties; and (4) WAC 260-84-120
Penalties for permitted medications, the term "shall" is being
replaced by the term "will" or "must." Also, in WAC 260-84-
120 the penalty for violations within a three hundred sixty-
five day period is clarified; and (5) WAC 260-84-130 Penal-
ties for prohibited practices, includes changes for clarifica-
tion.

Reasons Supporting Proposal: Purpose is to clarify and
streamline the rules in this chapter.

Statutory Authority for Adoption: RCW 67.16.020.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington horse racing commis-
sion, governmental.

Name of Agency Personnel Responsible for Drafting:
Robert J. Lopez, 6326 Martin Way, Suite 209, Olympia, WA
98516-5578, (360) 459-6462; Implementation and Enforce-
ment: Robert M. Leichner, 6326 Martin Way, Suite 209,
Olympia, WA 98516-5578, (360) 459-6462.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

A cost-benefit analysis is not required under RCW
34.05.328. Not applicable.

December 28, 2008 [2007]
R.J. Lopez

Deputy Secretary

AMENDATORY SECTION (Amending WSR 07-03-066,
filed 1/16/07, effective 2/16/07)

WAC 260-84-060 Penalty matrixes. (1) The imposi-
tion of reprimands, fines and suspensions ((shal)) will be
based on the following penalty matrixes:

Proposed
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Class A and B Licensed Facilities

3rd Offense or subsequent

1st Offense 2nd Offense offense
((Smeking inrestricted-areas WAC- | $25 $50 $100))
260-20-030
Disturbing the peace WAC 260-80- | Warning to $200 and/or sus- | Warning to $500 and/or sus- | Suspension
140 pension pension
Person performing duties for which | $((56)) 100 $((300)) 200 $((459)) 300
they are not licensed WAC 260-36-
010
Unlicensed or improperly licensed | $100 $200 $300

personnel WAC 260-28-230

((Unlieensed-orimpreperly-
i I Lot fail

550105250 Sledonial otk

License-caneeled))

Violation of any claiming rule in
chapter 260-60 WAC

$200 to $500 plus possible suspension

((Use-ofimproeper; profane-or-inde-
, . cEicial

$50

$100

Failure of jockey agent to honor
riding engagements (call)((—
agents)) WAC 260-32-400

$100

$200

((Reperting-ineorrect-wetght—oek-

eys)) Failure of jockey to report
correct weight WAC 260-32-150

$((50)) 100

$((+60)) 200

$((200)) 300

Failure of jockey to appear for

films((—jeekeys)) WAC 260-24-
510

$50

$100

$200

Failure of jockey to fulfill riding
engagement WAC 260-32-080

$100

$150

$200

Jockey easing mount without cause
WAC 260-52-040

$250 and/or suspension

$((259)) 500 and/or suspen-
sion

$((590)) 1000 and/or sus-
pension

Proposed
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Class A and B Licensed Facilities

1st Offense

2nd Offense

3rd Offense or subsequent
offense

Jockey failing to maintain straight
course or careless riding with no

disqualification (jockey at fault)
WAC 260-52-040

Warning to $750 and/or suspension (riding days)

Jockey failing to maintain straight
course or careless riding resulting in

a disqualification (jockey at fault)
WAC 260-52-040

Suspension (riding days) and possible fine

Jockey's misuse of whip WAC 260-
52-040

Warning to $2500

((Yse-efstimulating-deviee-(may-
elude o) WAC 260-52-046

Entering ineligible horse WAC 260- | $((56)) 250 $((300)) 500 $((406)) 1000
40-140 and 260-80-030
Unauthorized late scratch (WAC $200 $300 $400
260-40-010)
Arriving late to the paddock or Warning to $50 ((Watningto)) $50 to $100 | (($56-te)) $100 to $200
receiving barn WAC 260-28-200
Failure to deliver furosemide treat- | Warning to $50 $100 $200
ment form to official veterinarian
by appointed time WAC 260-70-
650
Failure to have registration papers | $((56-t6-$160)) 200 $((1690)) 300 $((+69)) 400
on file - resulting in a scratch WAC
260-40-090
Failure to obtain permission for ((Warning-te)) $50 $100 $((+66)) 200
equipment changes WAC 260-44-
010
Failure to report performance Warning to $50 $100 $150
records WAC 260-40-100
Failure to submit gelding report $100 $200 $300
WAC 260-28-295
Insufficient workouts - resulting in | $((56-te-$166)) 200 $((300)) 300 $((+69)) 400
scratch WAC 260-40-100
Class C Licensed Facilities
3rd Offense or subsequent

1st Offense 2nd Offense offense
((Smoking-inrestricted-areas WAC- | $25 $50 $169))
260-20-030
Disturbing the peace WAC 260-80- | Warning to $100 and/or sus- | $250 and/or suspension Suspension

140

pension

[53]
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Class C Licensed Facilities

3rd Offense or subsequent
Ist Offense 2nd Offense offense
Person performing duties for which | $50 $100 $150
they are not licensed WAC 260-36-
010
Unlicensed or improperly licensed | $50 $100 $200
personnel WAC 260-28-230

((Unlicensed-orimpropetlylicensed
personnel-orfatlure tereporteorreet

. DVST

Lieense-eaneeled))

Violation of any claiming rule in
chapter 260-60 WAC

$100 to $250 plus possible suspension

((Yse-efimproper;profane-orinde-
, . Ficial

$50 $100

Failure to honor riding engagements | $25 $50 $100

(call) - agents WAC 260-32-400

Reporting incorrect weight - jock- | $25 $50 $100

eys WAC 260-32-150

Failure to appear for films - jockeys | $25 $50 $100

WAC 260-24-510

Failure to fulfill riding engagement | $50 $100 $200

WAC 260-32-080

Easing mount without cause WAC | $100 $200 and/or suspension $400 and/or suspension
260-52-040

Jockey failing to maintain straight
course or careless riding WAC 260-
52-040

Warning to $750 and/or suspension (riding days)

Jockey's misuse of whip WAC 260-
52-040

Warning to $2500

((Yse-efstimulating-deviee-(may-
elude ] o) WAL 260-52-646

Proposed
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Class C Licensed Facilities

1st Offense

3rd Offense or subsequent

2nd Offense

offense

Entering ineligible horse WAC 260- | $((25)) 100 $((50)) 200 $((590)) 300
40-140 and 260-80-030
Unauthorized late scratch WAC $100 $200 $300
260-40-010
Arriving late to the paddock WAC | Warning to $25 $50 $((59)) 100
260-28-200
Failure to deliver furosemide treat- | Warning to $25 $50 $100
ment form WAC 260-70-650
Failure to have registration papers | $50 $100 $100
on file - resulting in a scratch WAC
260-40-090
Failure to submit gelding report $50 $100 $200
WAC 260-28-295
Failure to obtain permission for (Warmningte-$50)) $25 $50 $((59)) 100
equipment changes WAC 260-44-
010
Class A, B and C Licensed Facilities
3rd Offense or subsequent
1st Offense 2nd Offense offense
Smoking in restricted areas WAC $50 $100 $250 and/or suspension
260-20-030
Tampering with a fire protection, $((59)) 200 $((300)) 500 $((250-pluspessible))
prevention or suppression system or 1000 and/or suspension
device WAC 260-20-030
Failure to post problem gambling Warning to $50 $100 $200
signs WAC 260-12-250
Issuing a check to the commission | $((25)) 50 $((59)) 100 $((469)) 200
with not sufficient funds WAC 260-
28-030
Failure to follow instructions of the | $50 $100 $200
outrider WAC 260-24-690
Use of improper, profane, or inde- $200 $300 $500
cent language WAC 260-80-130
Failure to complete provisional ((Warningte)) $100 and $250 and ((dental)) suspen- | $500 and ((deniat)) sus-
license application within fourteen | ((dential)) suspension of sion of license pension of license
days WAC 260-36-200 license
Failure to register employees with Warning to $50 $100 $200
the commission (trainers responsi-
bility) WAC 260-28-230
Failure to furnish fingerprints WAC | $100 and suspension of $250 and suspension of $500 and suspension of
260-36-100 license license license

[55]

Proposed



WSR 08-02-069

Washington State Register, Issue 08-02

Class A, B and C Licensed Facilities

3rd Offense or subsequent

1st Offense 2nd Offense offense

Nonparticipation - licensing WAC

License canceled

260-36-080

False application WAC 260-36-100

$50 to $250 and/or possible denial, suspension or revocation of license

and 260-36-120

Failure to divulge a misdemeanor or

Warning to $100

gross misdemeanor WAC 260-36-
120

Failure to divulge a felony WAC

$100 to $250 and/or denial, suspension, or revocation of license

260-36-120

Failure to provide full disclosure,

$500 fine and/or denial, suspension or revocation of license

refusal to respond to questions, or
responding falsely to stewards or

commission investigators WAC
260-24-510

Failure to pay proper industrial

In addition to being required to pay the full industrial insurance premium, the trainer

insurance premium(s) chapter 260-

will be assessed a fine equal to fifty percent of the premium due

220 WAC and WAC 260-36-230

Failure to pay ((er-defanlt-on)) L&I
payment agreement WAC 260-28-
235

((Per E&Ipremium-paymentagreement;)) Immediate suspension until premium paid
((phas-$25)) and $50 fine for each quarter payment is late

((Fatlure-to-registeremployees-with-
.. . .
il W ;;;;2923; f

Warningte-$50))

Unlicensed person on the backside
WAC 260-20-040 ((and-260-26-
099))

Report violation to the racing association

Financial responsibility WAC 260-

Resolution with mutual agreement between the parties - failure to comply with the

28-030

agreement will result in immediate suspension

Failure to appear for a ruling confer-
ence WAC 260-24-510

Suspension (conference may be held in individual's absence)

Failure to pay fine within 7 days of

Suspension until fine paid

ruling conference (no extension

granted or no request for hearing
filed) WAC 260-24-510

Possession or use of a stimulating
device (may include batteries) WAC
260-52-040 and 260-80-100

1 year suspension plus mandatory referral to commission for revocation

Offering or accepting a bribe in an
attempt to influence the outcome of a
race WAC 260-80-010

1 year suspension plus mandatory referral to commission for revocation

Failure to wear proper safety equip-
ment WAC 260-12-180

$50 $100 $200

Horses shod with improper toe grabs

Horse scratched and $250 Horse scratched and $500 | Horse scratched and

WAC 260-44-150

$1000 fine to trainer and
plater

fine to trainer and plater fine to trainer and plater

Failure to display or possess license
badge when in restricted area WAC
260-36-110

$25 $50 $100

Proposed
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(2) In determining whether an offense is a first, second,
third or subsequent offense, the commission, or designee
((shall)) will include violations((5)) which occurred in Wash-
ington as well as any other recognized racing jurisdiction. If
a penalty is not listed under second or third/subsequent
offense columns, the penalty listed in the "first offense" col-
umn ((shalt)) will apply to each violation.

(3) Except as otherwise provided in this chapter, for any
other violation not specifically listed above, the stewards
have discretion to impose the penalties as provided in WAC
260-24-510 (3)(a). For violations considered minor, the fine
can be up to $500 and/or suspension for up to sixty days.
Fines for violations considered major can be up to $2,500
and/or suspension up to one year, or revocation.

(4) Circumstances which may be considered for the pur-
pose of mitigation or aggravation of any penalty ((shall)) will
include, but are not limited to, the following:

(a) The past record of the licensee or applicant;

(b) The impact of the offense on the integrity of the
parimutuel industry;

(c) The danger to human and/or equine safety;

(d) The number of prior violations of these rules of rac-
ing or violations of racing rules in other jurisdictions; and/or

(e) The deterrent effect of the penalty imposed.

(5) For violations covered by chapter 260-70 WAC,
Medication, the stewards ((shal)) will follow the penalty
guidelines as set forth in WAC 260-84-090.

(6) The stewards may refer any matter to the commission
and may include recommendations for disposition. The
absence of a stewards' referral ((shal)) will not preclude
commission action in any matter. A stewards' ruling ((shall))
will not prevent the commission from imposing a more
severe penalty.

AMENDATORY SECTION (Amending WSR 06-07-058,
filed 3/10/06, effective 4/10/06)

WAC 260-84-090 Equine medication and prohibited
substances—Penalties—Guidelines. (1) Upon a finding of
a violation of the medication and prohibited substances rules
in chapter 260-70 WAC, the stewards ((shall)) will consider
the classification level of the medication, drug or substance
prior to imposing a penalty. The stewards ((shall)) will also
consult with an official veterinarian to determine the nature
and seriousness of the laboratory finding or the medication
violation and whether the violation was a result of the admin-
istration of a therapeutic medication as documented in a vet-
erinarian's report received per WAC 260-70-540.

(2) A lesser penalty than that established in WAC 260-
84-110 may be imposed if a majority of the stewards deter-
mine that mitigating circumstances warrant a lesser penalty.
If a majority of the stewards determine a greater penalty is
appropriate or that a penalty in excess of the authority granted
them is appropriate, they may impose the maximum penalty
authorized and refer the matter to the commission with spe-
cific recommendations for further action. In determining if
there are mitigating circumstances surrounding a medication
violation for substances referred to in chapter 260-70 WAC,
at least the following ((shelt)) will be considered:

WSR 08-02-069

(a) The past record of the trainer and/or veterinarian in
medication/drug cases;

(b) The potential of the medication/drug to influence a
horse's racing performance;

(c) The availability of the medication/drug;

(d) Whether there is reason to believe the responsible
party knew of the administration of the medication/drug
used;

(e) The steps taken by the trainer to safeguard the horse;

(f) The probability of environmental contamination or
inadvertent exposure due to human drug use;

(g) The purse of the race;

(h) Whether the medication found was one for which the
horse was receiving a treatment as determined by the veteri-
narian report(s);

(i) Whether there was any suspicious betting pattern in
the race; and

(j) Whether the presence of the medication/drug in urine
was confirmed in serum or plasma.

(3) If a majority of the stewards determine a penalty
greater than established in these rules is appropriate, they
may impose the maximum penalty authorized and refer the
matter to the commission with specific recommendations for
further action.

(4) If the penalty is not otherwise established for a viola-
tion of chapter 260-70 WAC, the penalty ((shal)) will be
determined by the board of stewards.

AMENDATORY SECTION (Amending WSR 05-07-064,
filed 3/11/05, effective 4/11/05)

WAC 260-84-100 Furosemide penalties. (1) Penalties
((shatt)) will be assessed against any person found to be
responsible or party to the improper administration of furo-
semide or failure to administer furosemide when required, in
chapter 260-70 WAC as follows:

Fine not to exceed three hundred dollars. Multiple viola-
tions by an individual within a three hundred sixty-five day
period may be referred to the commission for further action,
which may include an additional fine or suspension.

(2) Equine medication violations from Washington and
all recognized racing jurisdictions, ((shal)) will be consid-
ered when assessing penalties.

AMENDATORY SECTION (Amending WSR 05-07-064,
filed 3/11/05, effective 4/11/05)

WAC 260-84-110 Penalties for uniform classifica-
tions. (1) Penalties ((shat)) will be assessed against any per-
son found to be responsible or party to the improper adminis-
tration of a drug or the intentional administration of a drug
resulting in a positive test. In assessing penalties under this
section, violations in the last three hundred sixty-five days
from Washington and all recognized racing jurisdictions
((shalt)) will be considered.

(a) Class 1 - One to five year suspension and at least
$5,000 fine and loss of purse.

(b) Class 2 - Six months to one year suspension and
$1,500 to $2,500 fine and loss of purse.

(c) Class 3 - Sixty days to six months suspension and up
to $1,500 fine and possible loss of purse.

Proposed
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(d) Class 4 - Zero to sixty days suspension and up to
$1,000 fine and possible loss of purse.

(e) Class 5 - Warning to fifteen days suspension with a
possible loss of purse and/or fine.

(2) A lesser penalty may be imposed if a majority of the
stewards determine that mitigating circumstances, as outlined
in WAC ((260-79-099)) 260-84-090 exist.

AMENDATORY SECTION (Amending WSR 05-07-064,
filed 3/11/05, effective 4/11/05)

WAC 260-84-120 Penalties relating to permitted
medication. (1) Should the laboratory analysis of serum or
plasma taken from a horse show the presence of more than

Washington State Register, Issue 08-02

one approved nonsteroidal anti-inflammatory drug (NSAID)
in violation of these rules the following penalties ((shall))
will be assessed:

(a) For a first offense within a three hundred sixty-five
day period - Fine not to exceed $300;

(b) For a second offense within a three hundred sixty-
five day period - Fine not to exceed $750;

(c) For a third offense within a three hundred sixty-five
day period - Fine not to exceed $1,000.

(2) Should the laboratory analysis of serum or plasma
taken from a horse show the presence of phenylbutazone in
excess of the quantities authorized by this rule, the following
penalties ((shall)) will be assessed:

1st offense within

Concentration 365 days

2nd offense within
365 days

3rd and subsequent offenses
within 365 days

> 5.0 but < 6.5 mcg/ml Warning

Fine not to exceed $300

Fine not to exceed $500

((®)) > 6.5 but < 10.0 mcg/ml | Fine not to exceed $300

Fine not to exceed $500

Fine not to exceed $1000

((®) > 10.0 meg/ml Fine not to exceed $500

Fine not to exceed $1000

Fine not to exceed $2500 and
possible suspension

(3) Detection of any unreported permitted medication,
drug, or substance by the primary testing laboratory may be
grounds for disciplinary action.

(4) As reported by the primary testing laboratory, failure
of any test sample to show the presence of a permitted medi-
cation, drug or substance when such permitted medication,
drug or substance was required to be administered may be
grounds for disciplinary action, which may include a fine not
to exceed three hundred dollars. Multiple violations by an
individual within a three hundred sixty-five day period may
be referred to the commission for further action, which may
include an additional fine and/or suspension or revocation.

(5) In assessing penalties for equine medication, prior
offenses will count regardless of whether the violation(s)
((frem)) occurred in Washington ((and-all)) or another recog-
nized racing jurisdiction((s-shall-be-eensidered)), and regard-
less of the prior concentration level.

AMENDATORY SECTION (Amending WSR 05-07-064,
filed 3/11/05, effective 4/11/05)

WAC 260-84-130 Penalties for prohibited practices.
For a person or persons found to be responsible for ((erparty
te)) violation of WAC 260-70-545, including the treating vet-
erinarian, the following penalties ((shal)) will be assessed:

(1) For violations of WAC 260-70-545, except WAC
260-70-545 (4)(b);

(a) For first offense - Thirty day suspension and $1,000
fine;

(b) For second offense - Sixty day suspension and $2,000
fine;

(c) For third offense - One year suspension, $2,500 fine
and a mandatory referral to the commission.

(2) For violations of WAC 260-70-545 (4)((€b))), the
person or persons found to be responsible for ((er-party-te))
the violation, including the treating veterinarian ((shal)) will
be suspended for one year, ((shal)) pay a $2,500 fine and

Proposed

((there-shall-be-a-mandatoryreferral)) referred to the commis-

sion.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 260-84-050 Suspensions—Computation

of time.

WAC 260-84-070 Ejectment from grounds—

Permission to reenter.

WSR 08-02-071
PROPOSED RULES
HORSE RACING COMMISSION
[Filed December 28, 2007, 3:46 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 07-
17-153.

Title of Rule and Other Identifying Information: WAC
260-70-630 Threshold levels.

Hearing Location(s): Auburn City Council Chambers,
25 West Main, Auburn, WA 98002, on February 14, 2008, at
9:30 a.m.

Date of Intended Adoption: February 14, 2008.

Submit Written Comments to: Robert J. Lopez, 6326
Martin Way, Suite 209, Olympia, WA 98516-5578, e-mail
rlopez@whrc.state.wa.us, fax (360) 459-6461, by February
8, 2008.

Assistance for Persons with Disabilities: Contact Patty
Sorby by February 8, 2008, TTY (360) 459-6462.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Currently all ana-
bolic steroids are considered Class 4 substances (WAC 260-
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70-680) and as such are prohibited, in any quantitative
amounts in horses on race day. Given the therapeutic nature
of anabolic steroids to treat sick or injured horses, the com-
mission is proposing to set quantitative levels for the follow-
ing four anabolic steroids are Boldenone, Nadrolone, Stano-
zolol and Testosterone. The quantitative amounts will
depend on the specific substance and whether the horse is a
gelding, filly, mare, or intact male. Only these four sub-
stances will be permitted, and only up to the stated quantita-
tive levels. Any horse that has had an anabolic steroid admin-
istered in order to assist in the recovery of an illness or injury
may be placed on the veterinarian's list to be monitored (by
the commission veterinarian) until the concentration falls
below the permitted level.

In addition, the commission is considering minor
changes to subsection (2) environmental contaminants or
substances.

Reasons Supporting Proposal: This proposal is based on
the Racing Medication and Testing Consortium and the
Association of Racing Commissioners, International model
rule.

Statutory Authority for Adoption: RCW 67.16.020.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington horse racing commis-
sion, governmental.

Name of Agency Personnel Responsible for Drafting:
Robert J. Lopez, 6326 Martin Way, Suite 209, Olympia, WA
98516-5578, (360) 459-6462; Implementation and Enforce-
ment: Robert M. Leichner, 6326 Martin Way, Suite 209,
Olympia, WA 98516-5578, (360) 459-6462.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

A cost-benefit analysis is not required under RCW
34.05.328. Not applicable.

December 28, 2007
R. J. Lopez
Deputy Secretary

AMENDATORY SECTION (Amending WSR 06-09-009,
filed 4/10/06, effective 5/11/06)

WAC 260-70-630 Threshold levels. (((H-TFhe-foHew-

| | i iative tevels:
Preeaine 25-ng/mlurine

L . 6 Lt
Mepivaesi : Lo
Lidoeai 6 Lt
Bupivacsi L
Clenbuteral 25-pg/miserunror plasma
Aecepromazine 25-ng/mlurine
Premazine 25-ngfmlurine
Salieylates 750,000-ng/mlurine
Adbuteret tng/mlurine
Pusilami 6 L
Fheobromine 2000-ng/mlurine
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trainer:))
(1) Permitted medications.

(a) The following quantitative medications are permissi-

ble in test samples up to the stated concentrations:
Procaine - 25 ng/ml urine
Benzocaine - 50 ng/ml urine
Mepivacaine - 10 ng/ml urine
Lidocaine - 50 ng/ml urine
Bupivacaine - 5 ng/ml urine
Clenbuterol - 25 pg/ml serum or plasma
Acepromazine - 25 ng/ml urine

Promazine - 25 ng/ml urine
Salicylates - 750,000 ng/ml urine

Albuterol - 1 ng/ml urine

Pyrilamine - 50 ng/ml urine

Theobromine - 2000 ng/ml urine

(b) The official urine or blood test sample may not con-
tain more than one of the above substances, including their
metabolites or analogs. and may not exceed the concentra-
tions established in this rule.

(2) Environmental substances.

(a) Certain substances can be considered "environmen-
tal" in that they are endogenous to the horse or that they can
arise from plants traditionally grazed or harvested as equine
feed or are present in equine feed because of contamination
or exposure during the cultivation, processing, treatment,
storage, or transportation phases. Certain drugs are recog-
nized as substances of human use and could therefore be
found in a horse. The following substances are permissible in
test samples up to the stated concentrations:

Caffeine - 100 ng/ml serum or plasma

Benzoylecgonine - 50 ng/ml urine

Morphine Glucuronides - 50 ng/ml urine

(b) If a preponderance of evidence presented shows that
a positive test is the result of environmental substance or

Proposed
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inadvertent exposure due to human drug use, that evidence
should be considered as a mitigating factor in any disciplin-

ary action taken against the trainer.
(3) Androgenic-anabolic steroids.
(a) The following androgenic-anabolic steroids are per-
missible in test samples up to the stated concentrations:
Stanozolol (Winstrol) - 1 ng/ml urine in all horses

regardless of sex.
Boldenone (Equipoise) - 15 ng/ml urine in intact males.

No level is permitted in geldings, fillies or mares.

Nandrolone (Durabolin) - 1 ng/ml urine in geldings, fil-
lies, and mares, and 45 ng/ml urine in intact males.

Testosterone - 20 ng/ml urine in geldings. 55 ng/ml
urine in fillies and mares. Samples from intact males will not
be tested for the presence of testosterone.

(b) All other androgenic-anabolic steroids are prohibited
in race horses.

(¢) The official veterinarian will notify the laboratory
when a post-race urine or blood sample is collected from an
intact male.

(d) Any horse to which an androgenic-anabolic steroid
has been administered in order to assist in the recovery from
illness or injury may be placed on the veterinarian's list in
order to monitor the concentration of the drug in urine. Once
the level is below the permitted concentration, the official
veterinarian may remove the horse from the veterinarian's
list.
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PROPOSED RULES
SECRETARY OF STATE
(Elections Division)
[Filed December 28, 2007, 3:59 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 07-
22-030.

Title of Rule and Other Identifying Information: The
Cycle 5 Rules of 2007 address issues such as forwarding bal-
lots, redistricting, the voters' pamphlet, the HAVA complaint
process, and logic and accuracy tests.

Hearing Location(s): Conference Room, 520 Union
Avenue S.E., Olympia, WA 98501, on February 5, 2008, at
1:30 p.m.

Date of Intended Adoption: February 6, 2008.

Submit Written Comments to: Dave Motz, P.O. Box
40220, Olympia, WA 98504-0220, e-mail dmotz@secstate.
wa.gov, fax (360) 586-5629, by February 5, 2008.

Assistance for Persons with Disabilities: Contact TTY
(800) 422-8683.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The rules will
implement standard procedures statewide and clarify proce-
dures. They address issues such as forwarding ballots, redis-
tricting, the voters' pamphlet, the HAVA complaint process,
and logic and accuracy tests.

Reasons Supporting Proposal: Rules must reflect cur-
rent law and are necessary for uniformity.

Proposed
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Statutory Authority for Adoption: RCW 29A.04.611.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Agency Personnel Responsible for Drafting:
David Motz and Katie Blinn, Legislative Building, (360)
725-5786; Implementation and Enforcement: Katie Blinn,
Legislative Building, (360) 902-4168.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Changes do not appear
to have an impact on small business.

A cost-benefit analysis is not required under RCW
34.05.328. Not applicable.

December 28, 2007
Steve Excell
Assistant Secretary of State

AMENDATORY SECTION (Amending WSR 07-20-074,
filed 10/1/07, effective 11/1/07)

WAC 434-250-070 Forwarding ballots. (1) If the
county auditor chooses ((ret)) to forward ballots, ((the-enve-
| loarheindi he ballot be & tod

@%m&ee&ﬂ%y—audﬁe%eheeses—te—feﬁwd—&bsemee-ba-

s clude swith the ball Lanati  ealifieati
neeessary-to-vete-and)) as authorized by RCW 29A.40.091,

the county auditor must utilize postal service endorsements
that allow the ballots to be forwarded, allow the county audi-

tor to receive the updated address information, and allow the
return of ballots not capable of being forwarded. A voter may
only vote a ballot specific to the address where he or she is
registered to vote, rather than a ballot specific to a new
address. The county auditor must include instructions sub-

stantially similar to the following:

If you have changed your permanent residence address,
please contact your county auditor to ensure the ballot you
receive in future elections contains the races and issues for
your residential address. If you have any questions about
your eligibility to vote in this election, please contact your
county auditor.

ey TFhereturn-of ballotsthat-were net-capable-of being
forwarded:)) (2) If the county auditor does not forward bal-
lots, the envelope must clearly indicate the ballot is not to be
forwarded. If the county auditor receives updated address
information from the post office, the county auditor may send
the voter a ballot specific to the address where the voter is
registered to vote.

(3) If a ballot is returned or forwarded, the county auditor
must, following certification of the election, either:
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(a) Transfer the voter registration and send the voter an
acknowledgment notice, if the updated address is within the

county; or

(b) Place the voter on inactive status and send the voter a
confirmation notice to all known addresses, if no updated
address information was received or the updated address is
outside the county.

AMENDATORY SECTION (Amending WSR 07-20-074,
filed 10/1/07, effective 11/1/07)

WAC 434-250-100 Ballot deposit sites and voting
centers. (1) If a location only receives ballots and does not
issue any ballots, it is considered a ballot deposit site. Ballot
deposit sites may be staffed or unstaffed.

(a) If a ballot deposit site is staffed, it must be staffed by
at least two people. Deposit site staff may be employees of
the county auditor's office or persons appointed by the audi-
tor. If ((¢we-ormoere)) a deposit site ((staffare)) is staffed by
two or more persons appointed by the county auditor, the
appointees shall be representatives of different major politi-
cal parties whenever possible. Deposit site staff shall sub-
scribe to an oath regarding the discharge of their duties.
Staffed deposit sites open on election day must be open from
7:00 a.m. until 8:00 p.m. Staffed deposit sites may be open
prior to the election according to dates and times established
by the county auditor. Staffed deposit sites must have a
secure ballot box that is constructed in a manner to allow
return envelopes, once deposited, to only be removed by the
county auditor or by the deposit site staff. If a ballot envelope
is returned after 8:00 p.m. on election day, deposit site staff
must note the time and place of deposit on the ballot enve-
lope, and such ballots must be referred to the canvassing
board.

(b) Unstaffed ballot deposit sites consist of secured bal-
lot boxes that allow return envelopes, once deposited, to only
be removed by authorized staff. Ballot boxes located out-
doors must be constructed of durable material able to with-
stand inclement weather, and be sufficiently secured to the
ground or another structure to prevent their removal. From
eighteen days prior to election day until 8:00 p.m. on election
day, two people who are either employees of or appointed by
the county auditor must empty each ballot box with sufficient
frequency to prevent damage and unauthorized access to the
ballots.

(2) If a location offers replacement ballots, provisional
ballots, or voting on a direct recording electronic device, it is
considered a voting center. The requirements for staffed bal-
lot deposit sites apply to voting centers. Each voting center
must:

(a) Be posted according to standard public notice proce-
dures;

(b) Be an accessible location consistent with chapters
29A.16 RCW and 434-257 WAC;

(c) Be marked with signage outside the building indicat-
ing the location as a place for voting;

(d) Offer disability access voting;

(e) Offer provisional ballots, which may be sample bal-
lots that meet provisional ballot requirements;
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(f) Record the name, signature and other relevant infor-
mation for each voter who votes on a direct recording elec-
tronic voting device in such a manner that the ballot cannot
be traced back to the voter;

(g) Request identification, consistent with RCW
29A.44.205 and WAC 434-253-024, from each voter voting
on a direct recording electronic voting device or voting a pro-
visional ballot;

(h) Issue a provisional ballot to each voter who is unable
to provide identification in accordance with (g) of this sub-
section;

(1) Have electronic or telephonic access to the voter reg-
istration system consistent with WAC 434-250-095 if voters
are voting on a direct recording electronic voting device;

(j) Provide either a voters' pamphlet or sample ballots;

(k) Provide voter registration forms;

(1) Display a HAVA voter information poster;

(m) Display the date of that election;

(n) Provide instructions on how to properly mark the bal-
lot;

(o) Provide election materials in alternative languages if
required by the Voting Rights Act; and

(p) Use an accountability form to account for all ballots
issued.

(3) Ballot boxes must be locked and sealed at all times,
with seal logs that document each time the box is opened((5))
and by whom((;and-thenumberofballetsremoved)). Ballots
must be placed into sealed transport carriers and returned to
the county auditor’s office or another designated location. At
exactly 8:00 p.m. on election day, all ballot boxes must be
emptied or sealed to prevent the deposit of additional ballots.

AMENDATORY SECTION (Amending WSR 07-20-074,
filed 10/1/07, effective 11/1/07)

WAC 434-253-025 Polling place—Items to be posted.
The following items must be posted or displayed at each poll-
ing place while it is open:

(1) United States flag;

(2) HAVA voter information poster;

(3) A sign listing the date of the election and the hours of
voting on election day;

(4) Voting instructions printed in at least 16 point bold
type;

(5) Either sample ballots or voters' pamphlets;

(6) Voter registration forms;

(7) Election materials in alternative languages, if so
required by the (National-Veoter Registration-Aet-0£1993))
Voting Rights Act (42 U.S.C. 1973((gg)) aa et seq.); and

(8) Any other items the county auditor deems necessary.

AMENDATORY SECTION (Amending WSR 05-17-145,
filed 8/19/05, effective 9/19/05)

WAC 434-262-015 Canvassing board—Delegation of
authority. The county auditor, prosecuting attorney, and
chair of the county legislative authority, or designees as per
chapter 29A.60 RCW, shall be responsible for the perfor-
mance of all duties of the county canvassing board, as set
forth in chapters 29A.40 and 29A.60 RCW, and the rules on
canvassing adopted by the secretary of state. These duties

Proposed
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shall be performed by the members of the board, or they may
delegate in writing representatives to perform these duties.
This written delegation of authority shall be filed with the
county auditor prior to any person undertaking any action on
behalf of the board. In no instance may the members of the
county canvassing board delegate the responsibility of certi-
fying the returns of any primary or election, of determining
the validity of any challenged ballots, or of rejecting ballots.
When considering the validity or rejection of ballots, the can-
vassing board may review the ballots individually, in batches,
or as part of a report of ballots presented to the board. In the

event the canvassmg board ((detemmes—th&t—ﬂ&eﬁgﬁ&mf&eﬂ

concludes that criminal activity may have occurred, the
county auditor must refer the ballot and any relevant material

to the county sheriff or county prosecuting attorney.

AMENDATORY SECTION (Amending WSR 06-14-046,
filed 6/28/06, effective 7/29/06)

WAC 434-262-017 Calculating validation figures
and results for bonds and levies. (1) For bonds and levies
other than school district levies, before determining a juris-
diction's validation figures, the number of votes cast in the
jurisdiction in the last general election must be determined.
For levies, the state Constitution states, "...the number of
persons voting "yes" on the proposition shall constitute three-
fifths of a number equal to forty per centum of the total votes
cast in such taxing district at the last preceding general elec-
tion..." For example:

10,000 votes cast in the jurisdiction in the last general elec-
tion x 40% = 4,000 votes x 3/5 = 2,400 votes

These numbers should be calculated based on the num-
ber of voters credited for voting in each jurisdiction, before
adding, deleting, or transferring voters following the general
election.

(2) When determining the results of a specific bond or
levy, county auditors must not include overvotes or under-
votes in the calculation. Rounding must not be used to reach

((sixty-pereent)) the percentage of "yes" votes required for a
bond or levy to pass. For example:

2,980 "yes" votes + 5,000 total votes cast = 59.6%, so the

levy would not pass.

AMENDATORY SECTION (Amending WSR 97-21-045,
filed 10/13/97, effective 11/13/97)

WAC 434-262-200 Retention of records. All records
and materials are to be maintained for a period of sixty days
after certification of each election. Where the election
involves federal offices the records and material must be kept

for ((the-apprepriate-timeframe-as-set-forth-infederal-stat-

utes)) twenty-two months from the date of the election.

Proposed
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AMENDATORY SECTION (Amending WSR 04-16-037,
filed 7/27/04, effective 8/27/04)

WAC 434-263-040 Processing of complaint. (1) The
secretary may process the complaint in any of the following
ways:

(a) The secretary may dismiss the complaint, and issue a
final determination, if it:

(i) Does not comply with WAC 434-263-020 ((erifit));

(ii) Does not, on its face, allege a violation of Title III

i 10#)); Or

(iii) Alleges a claim for which relief cannot be granted,
or for which a remedy is not available;

(b) The secretary may, with the agreement of the parties,
resolve the matter informally, and issue a determination with-
out formal proceedings; ((ex))

(¢) The secretary may resolve the matter informally by
agreeing to implement a remedy or corrective action; or

(d) The secretary may schedule the matter for a brief
adjudicative proceeding. The secretary shall do so if the com-
plaint is not dismissed pursuant to (a) of this subsection and a
party so requests.

(2) The secretary must respond within thirty days of the
filing of the complaint to acknowledge receipt and explain
how the complaint will be processed consistent with subsec-
tion (1) of this section.

(3) The secretary may consolidate complaints if they
relate to the same actions or events, or if they raise common
questions of law or fact.

AMENDATORY SECTION (Amending WSR 04-16-037,
filed 7/27/04, effective 8/27/04)

WAC 434-263-050 Brief adjudicative proceeding. (1)
The secretary shall designate ((ere-ermerepeeple)) a person
to act as a presiding officer((£s))) of a brief adjudicative hear-
ing. A presiding officer may be:

(a) The assistant or deputy secretary;

(b) The director of elections;

(c) ((Fhe-deputy)) An assistant director of the elections
division;

(d) Any county auditor; or

(e) An administrative law judge.

The ((destgnee)) presiding officer shall not be from an
office named in the complaint.

(2) Before issuing a determination on the complaint, the
presiding officer shall give each party an opportunity to
explain the party's view of the matter, including an opportu-
nity to be informed of the secretary's view of the matter if
applicable. A determination may be based upon written sub-
missions and documents, unless a party or the presiding
officer requests a hearing on the record within ten days after
the filing of the complaint.

(3) The presiding officer may schedule a hearing on the
record:

(a) In person at a convenient location;

(b) By conference telephone call; or

(c) By such other method that permits the parties to hear
and participate in the proceeding simultaneously.

Witnesses at a hearing shall be sworn upon oath. A party
who requests a hearing but fails to make himself or herself
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available for hearing within the time available for initial
determination shall be deemed to have waived the hearing.

(4) The presiding officer may permit or solicit the sub-
mission of written materials or oral presentations by persons
who are not parties if the presiding officer determines that
such submissions would be helpful in evaluating the com-
plaint.

(5) The secretary shall establish and maintain the record
of the proceedings as required by RCW 34.05.494. If a hear-
ing on the record is conducted, the record shall include a tran-
script or audio recording of the hearing.

AMENDATORY SECTION (Amending WSR 04-16-037,
filed 7/27/04, effective 8/27/04)

WAC 434-263-060 Initial determination and reme-
dies. (1) The presiding officer shall render a written initial
decision within ((ferty-five)) seventy days after the com-
plaint is filed, unless the complainant consents to a longer
period. The determination shall include a statement as to
whether, based upon a preponderance of the evidence, a vio-
lation of Title III has been established with regard to an elec-
tion. If the presiding officer determines that a violation has
occurred, the determination shall specify the appropriate
remedy, if one exists. If the presiding officer determines that
no violation has been established, the complaint shall be dis-
missed.

(2) The remedy awarded under this section shall be
directed to the improvement of processes or procedures gov-
erned by Title IIT and must be consistent with state law.
Remedies may include written findings that a violation of
Title III has occurred and strategies for insuring that the vio-
lation does not occur again, as well as any other remedy
available to the secretary under law. The remedy may not
include any award of monetary damages, costs, penalties or
attorney fees, and may not include the invalidation of any
vote((5)) or ballot, or the invalidation, cancellation, or delay
of any primary or election. Remedies addressing the validity
of any primary or election or of any ballot or vote may be
obtained only as otherwise provided by law.

(3) The initial determination shall include a summary of
the process for obtaining an administrative review and shall
include notice that judicial review may be available.

AMENDATORY SECTION (Amending WSR 04-16-037,
filed 7/27/04, effective 8/27/04)

WAC 434-263-080 Alternative dispute resolution. (1)
If a final determination is not rendered within ((ferty-five))
ninety days after the filing of the complaint, or within such
additional time to which the complainant may consent, then
the complaint shall be transferred to a board of arbitration,
which must resolve the complaint within sixty additional
days, which may not be extended. The board of arbitration
shall be composed of three members, designated by the sec-
retary, at least two of whom must be county auditors or elec-
tion managers. No two members of the panel may be
employed by the same office, agency or other employer.

(2) The arbitrators shall review the record compiled in
proceedings prior to the transfer, including the tape or tran-
script of any hearing, but may not conduct any further hear-
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ing or receive any additional testimony, evidence, or other
submissions. The arbitrators shall determine the appropriate
resolution of the complaint by majority vote. No further
administrative review is available, but the arbitrator's final
determination shall include notice that judicial review may be
available.

AMENDATORY SECTION (Amending WSR 04-16-037,
filed 7/27/04, effective 8/27/04)

WAC 434-263-090 Publication. All final determina-
tions pursuant to WAC 434-263-070 shall be posted on the

secretary's web site((;ledged—with-thestate library-orstate
hives—and-distr ) l I

parties-at-ne-cost)) for at leést ninety days.

AMENDATORY SECTION (Amending WSR 05-18-022,
filed 8/29/05, effective 9/29/05)

WAC 434-335-070 Additional information and
equipment required. The vendor shall provide a working
model of the equipment under review for the duration of the

NEW SECTION

WAC 434-335-090 Voting systems review board
evaluation. The voting systems review board evaluation
must include, but is not limited to:

(1) A review of statutory requirements;

(2) A review of applicable federal standards;

(3) A review of the approved qualification test results
released directly to the secretary of state by the federally
approved independent testing authority;

(4) If applicable, a review of reports or other materials
from prior hearings on the proposed system, procedure, or
modification, either in whole or in part;

(5) A review of the report produced by the secretary of
state upon completion of the examination of the voting sys-
tem;

(6) If applicable, a review of any procedures manuals,
guidelines, or other materials issued for use with the system;

(7) A review of any effect the application will have on
the security of the voting system;

(8) A review of any effect the application will have on
the accuracy of the voting system;

(9) A review of any effect the application will have on
the ease and convenience with which voters use the system,;

(10) A review of any effect the application will have on
the timeliness of vote reporting; and

(11) A review of any effect the application will have on
the overall efficiency of the voting system.

Proposed
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REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 434-335-080 Deposit for examination

expensces.

AMENDATORY SECTION (Amending WSR 05-18-022,
filed 8/29/05, effective 9/29/05)

WAC 434-335-270 Definition of official logic and
accuracy test. As used in this chapter, "official logic and
accuracy test" means the test performed in accordance with
RCW 29A.12.130 for all voting systems used.

AMENDATORY SECTION (Amending WSR 05-18-022,
filed 8/29/05, effective 9/29/05)

WAC 434-335-300 Logic and accuracy testing of vot-
ing systems and equ1pment((—Stafe—p¥mafy—aﬂd-genefa-}
eleetion)). (1) At least three days before each state primary or
general election, the office of the secretary of state must test
the programming of the vote tabulating system to be used at
that primary or election. The test must verify that the system
will correctly count the votes cast for all candidates and all
measures appearing on the ballot. The test must also verify
that the machines are functioning to specifications.

(2) County auditors must conduct the test in the same
manner as subsection (1) of this section for special elections
not held in conjunction with a state primary or general elec-
tion. The secretary of state is not represented at the tests for

special elections.

AMENDATORY SECTION (Amending WSR 05-18-022,
filed 8/29/05, effective 9/29/05)

WAC 434-335-310 Procedure for conduct of
((delayed)) primary or general election emergency logic
and accuracy test. If the official logic and accuracy test can-
not be completed at the scheduled time and place, an emer-
gency test must be scheduled by the county auditor. The
emergency test must be conducted and properly completed
prior to the processing of any official ballots through the tab-
ulating system. If no representative of the office of the secre-
tary of state is able to attend the emergency test, the county
auditor and another member of the county canvassing board
or their designated representative must observe the test and
certify the results. Observers and notification must be pro-
vided pursuant to WAC 434-335-290 and 434-335-320.

AMENDATORY SECTION (Amending WSR 06-14-048,
filed 6/28/06, effective 7/29/06)

WAC 434-335-320 Logic and accuracy test schedul-
ing and preparation—State primary and general election.
Prior to each state primary and general election, the office of
the secretary of state must prepare a schedule of logic and
accuracy tests. The office of the secretary of state must

((netify)) contact each county ((efthe-date-and-time-of)) audi-

tor at least thirty days before the primary or general election

to schedule the test ((atleastthirty-days-before-the-primary-er
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eleetion)). The county auditor must notify the parties, press,
public, and candidates of the date and time of the test.

AMENDATORY SECTION (Amending WSR 06-14-048,
filed 6/28/06, effective 7/29/06)

WAC 434-335-330 Logic and accuracy test certifica-
tion((—Stateprimaryand-general-eleetion)). (1) The
county auditor or deputy, the secretary of state representative,
and any political party observers must certify that the test of
voting systems that will be used in the primary or general
election was conducted in accordance with RCW 29A.12.-
130. This certification must include verification that the ver-
sion numbers for all software, firmware, and hardware of the
voting system used have not changed from the certified ver-
sions. Copies of this certification must be retained by the sec-
retary of state and the county auditor and may be posted by

electronic media. All ((pregramming-materials;)) test results,

((and)) test ballots, and a copy of the tabulation programming
or the actual tabulation equipment must be kept in secure

storage employing the use of numbered seals and logs or
other security measures that will detect any inappropriate
access to the materials until the day of the primary or elec-
tion. These items may be sealed and stored separately.

(2) For special elections not held in conjunction with a
state primary or general election, the secretary of state is not
represented and does not retain a copy of the certification.
The county auditor or deputy and any political party observ-
ers must certify that the test of voting systems that will be
used in the special election was conducted in accordance with
RCW 29A.12.130. This certification must include verifica-
tion that the version numbers for all software, firmware, and
hardware of the voting system used have not changed from
the certified versions. Copies of this certification must be
retained by the county auditor and may be posted by elec-
tronic media. All test results, test ballots, and a copy of the
tabulation programming must be kept in secure storage,
employing the use of numbered seals and logs or other secu-
rity measures that will detect any inappropriate access to the
materials until the day of the primary or election. These
items may be sealed and stored separately.

(3) If, for any reason, any changes are made to the ballot
counting programming after the official logic and accuracy
test, an emergency logic and accuracy test must be conducted
pursuant to WAC 434-335-310.

OPTICAL AND DIGITAL SCAN SYSTEMS

AMENDATORY SECTION (Amending WSR 05-18-022,
filed 8/29/05, effective 9/29/05)

WAC 434-335-430 Definition((s)). ((Fer-eptical-sean

HVetingresponse-area)) "Target area" means the area
on the ballot for optical and digital scan voting systems, as
specified in the instructions, in which the voter may place a
mark to indicate a vote.

thatthe-systemseans-in-erderto-read-the-vote- marksmade by
voters:




Washington State Register, Issue 08-02

" 1 "

tod-on the baHoti od-to identifthe ball | ]
ballot-counting systen))

AMENDATORY SECTION (Amending WSR 06-14-048,
filed 6/28/06, effective 7/29/06)

WAC 434-335-440 Logic and accuracy ((test-deek
preparation)) pretest—State primary and general elec-
tion—Optical and digital scan systems. The county is
responsible for preparing and testing the vote tabulating sys-
tem prior to the official logic and accuracy test. This pretest-
ing must be completed prior to the official logic and accuracy

test and prior to using the equipment to process ballots.

((Information-deseribing the-eandidates;-offices; ballet styles;

prior-to-the primary-or-eleetion:))

AMENDATORY SECTION (Amending WSR 06-14-048,
filed 6/28/06, effective 7/29/06)

WAC 434-335-445 The preparation of logic and
accuracy test decks. (1) Each county shall produce a test
deck of ballots to be used in ((the-pretest-and)) the official
logic and accuracy test to verify that the vote tabulating sys-
tem is programmed to correctly count the ballots.

((Whenaracehasfiveorfewereandidatessthe)) (2) The
pattern to mark the test deck shall begin by giving the first
candidate in each race one vote, the second candidate in each
race two votes, the third candidate in each race three votes,
etc. ((Wheﬂ—a—faee—h-&s—mefe—&r&n—ﬁ*e—eaﬂdtd-&tes—the—p&&efﬂ
may-be-repeated:)) Once the pattern is completed for each
race and issue, each remaining precinct or ballot style must
be tested by using ((atleast)) a minimum of one ballot that
has a first choice marked for each race and issue. Additional
votes may be added to ensure all responses for a race or issue
have unique results. Another pattern may be used if it meets
the requirements outlined in this section and is approved by
the secretary prior to marking the test deck.

(3) The test deck must also test that the vote tabulating
system is programmed to accurately count write-in votes,
overvotes((;-undervetes;)) and blank ballots. ((In-additien+f
ballot-en-demand-systems-will- beused-during-the-eleetion;))

The test deck must also include a sampling of all ballots

((printedfrom-the-ballet-on-demand-system)) that will be

used during the election, including ballot on demand, alterna-
tive language ballots, and ballots marked with an electronic
ballot marker.

(4) In a partisan primary:

(a) When a consolidated ballot is used, the test deck must
test that the partisan and nonpartisan votes are counted prop-
erly for situations where just one party is selected, no party is
selected, and both parties are selected; and

(b) When separate ballots are used, a test deck for each
party must be prepared in addition to a test deck for nonparti-
san races.

WSR 08-02-072

AMENDATORY SECTION (Amending WSR 05-18-022,
filed 8/29/05, effective 9/29/05)

WAC 434-335-450 Optical and digital scan test ballot
selection—State primary and general elections. A matrix
of a county's test deck and a sample ballot must be sent to the
office of the secretary of state by the fourteenth day prior to
the official logic and accuracy test. Prior to the ((effietal

logic-and-aceuraey)) test, the office of the secretary of state
must review the prov1ded ((e}eeﬁeﬂ—maffeﬂa%s—thh—ﬂ&eemmfy

preetnet)) matrix to determine if it is prepared in accordance
with WAC 434-335-445 and if the representative ballot sam-
ple of ballot styles is sufficient to cover all offices and issues
appearing in the election.

AMENDATORY SECTION (Amending WSR 05-18-022,
filed 8/29/05, effective 9/29/05)

WAC 434-335-490 Poll site-based optical scan ballot
counter preparation and testing. (1) The logic and accu-
racy test of a poll site-based optical scan ballot counter must
be performed by the county during preparation of the counter

prior to distribution. ((As-the-balet-counterisprogrammed
and-prepared-for-distribution-a-test-of the ballot-counter-and
the-ballotstylesmustbe-performed:)) This test must establish

that the ballot counter is functioning within system standards.
All ballot styles programmed for the ballot counter must be
processed by the ballot counter in order to ((insure)) ensure
that it is correctly counting and accumulating every office.
The test must also establish that the ((printed-veterrespense))
target areas on the ballot are correctly aligned with the ((sean-
ning)) scanned target area. After all tests are performed and
the ballot counter is ready for distribution, the ballot counter
must be sealed and the seal number recorded. These tests
serve as the official logic and accuracy test of poll site-based
optical scan ballot counters.

(2) A log must be created during the testing of a poll-site
based optical scan ballot counter. The log must record the
time of each test, the precinct numbers, the seal number, the
machine number of each ballot counter, and the initials of
each person testing the system. The log must be included in
the official logic and accuracy test materials. This process is
open to observation and subject to all notices and observers
pursuant to WAC 434-335-290 and 434-335-320.

((PHIRECTRECORDING))
ELECTRONIC VOTING SYSTEMS

AMENDATORY SECTION (Amending WSR 05-18-022,
filed 8/29/05, effective 9/29/05)

WAC 434-335-510 Definitions. ((Fer-direetrecording
] . . :

Proposed
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n 1 " s

devieetmay be-a-ecard-orothermedia:))
"Calibration" is the touch screen setting on a ((direet

recordingeleetronie-voting system)) disability access unit

with touch screen capability that controls the ((veter
respense)) target area.

(C g o el

trofiie voting system fha.s alle ”S”Ehe potbworker to &dd] nfor

"Respense)) "Direct recording electronic device" is a

device that records a voter's responses electronically.

"Electronic ballot marker" is a device that marks a
voter's responses on a preprinted paper ballot.

"Target area" is the area on the ballot face that records
the voter's choice.

"Touch screen" is a type of computer interface on a vot-
ing device that allows the voter to select a choice by touching
the screen.

(‘(Av‘efef—%ﬂﬁed—pﬂﬁef—feeefd—fs—a—l%ﬁef—feeefd—ef—&" . i " :
before-the-vote-is-east.))

AMENDATORY SECTION (Amending WSR 06-14-048,
filed 6/28/06, effective 7/29/06)

WAC 434-335-520 Logic and accuracy test plan

preparation—((State—primary-and-general-eleetion—
))Disability access units. (1) The test plan used for the offi-

cial logic and accuracy test ((prier-to-a-state-primary-orelee-
ttenr)) for disability access units must be prepared by the
county in the same manner as for optical and digital scan bal-
lots. The official testing must be completed before a ((direet
recording-deviee)) disability access unit may be used for
marking or casting ballots. Counties must complete the test-
ing to have in-person disability access Voting available start-
ing twenty days before the day of a primary or election.

(( b b

the 20th-dayprierto-the-primary-er-eleetion:))

(2) This test serves as the official logic and accuracy test
of poll site-based optical scan ballot counters. A log must be
created during the test, recording the time of each test, the
precinct numbers, the seal number, the machine number, and
the initials of each person testing the system. The log must be
included in the official logic and accuracy test materials.
This process is open to observation and subject to all notices
and observers pursuant to WAC 434-335-290 and 434-335-
320.

Proposed
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AMENDATORY SECTION (Amending WSR 05-18-022,
filed 8/29/05, effective 9/29/05)

WAC 434-335-540 ((Pireetreeording-—eleetronie))

Touch screen calibration adjustment standards and tests.
Prior to each state primary and election, the calibration set-
tings of each ((direetrecordingeleetronie)) device using
touch screen technology must be tested to ((instre)) ensure
that the ((respense)) target areas are functioning within sys-
tem standards.

AMENDATORY SECTION (Amending WSR 05-18-022,

filed 8/29/05, effective 9/29/05)

WAC 434-335-550 Direct recording electronic ((vet-
fﬂg—respense)) arge area tests. ((Pﬂer—te—fh&eﬁﬁeral—}egie

5) Each county
employing a direct recording electronic balloting system
must conduct a test to confirm that the ((vetingrespense))
target area indicated on each ballot face is programmed cor-
rectly. The county must test all ballot styles on at least one
device to ((insure)) ensure that the programming is correctly
counting and accumulating every office, measure, and ((ean-
didate)) selection by the voter.

AMENDATORY SECTION (Amending WSR 05-18-022,
filed 8/29/05, effective 9/29/05)

WAC 434-335-560 ((Pireetrecording—eleetronie-bal-
let-marking-eodeprogram)) Electronic ballot marker
test. ((Prierto-the-offictal logicand-aceuraeytest—each
county-employing-a-directrecording-eleetronic balloting sys-

Crrm that il . s
ballet-faces-are-programmed-correetly—The-county-must-test
Hball | | i .

sramming-is-correctly-counting-and-aceumulating-every
office-and-eandidate:)) Each county employing an electronic
ballot marker must conduct a test to confirm the target area

indicated on each ballot face is programmed correctly. The
county must test all ballot styles on at least one device to

ensure the programming is correctly marking the target area
for every office, measure, and selection by the voter.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 434-335-340 Logic and accuracy testing of
voting systems and equip-

ment—Special elections.

WAC 434-335-350 Logic and accuracy test deck
preparation—Special elec-

tions.

WAC 434-335-360 Logic and accuracy test
scheduling and preparation—

Special election.

WAC 434-335-370 Logic and accuracy test certi-

fication—Special election.



Washington State Register, Issue 08-02

WAC 434-335-460 Optical scan read head
adjustment standards and

tests.

WAC 434-335-470 Optical scan test ballot scan

area alignment tests.

WAC 434-335-480 Optical scan ballot marking

code program test.

WAC 434-335-500 Poll site-based optical scan
ballot counter test notices,

observers, and log of process.

WAC 434-335-530 Direct recording electronic
test ballot selection—State

primary and general election.

WAC 434-335-570 Direct recording electronic
system logic and accuracy

test notices, and observers.

WAC 434-335-580 Poll site-based direct record-
ing electronic voting device

preparation and testing.

WAC 434-335-590 Poll site-based direct record-
ing electronic device test
notices, observers, and log of

process.

AMENDATORY SECTION (Amending WSR 04-15-089,
filed 7/16/04, effective 8/16/04)

WAC 434-369-005 Authority and purpose. These
rules are adopted under authority of RCW 29A.04.611 to

implement RCW 29A.76.040 ((pursuant-te-chapter34-05
RCW-to-establish-and-govern-the procedures-in)), the census

mapping project administered by the secretary of state for the
U.S. Census Bureau.

AMENDATORY SECTION (Amending WSR 04-15-089,
filed 7/16/04, effective 8/16/04)

WAC 434-369-010 Definitions. As used in ((these-reg-
wlatiens)) this chapter:

(1) "Census mapping project" includes all functions per-
formed by the secretary of state and each county auditor in
the preparation, maintenance, distribution, and filing of pre-
cinct maps, detail maps, and census correspondence listings
pursuant to RCW 29A.76.040.

(2) "Secretary of state" includes the secretary of state,
assistant secretary of state, deputy secretary of state, or any
other person authorized by the secretary of state to act in his
or her behalf in the census mapping project.

(3) "County auditor" includes each county auditor,
county elections official, or any other person authorized by
the county auditor to act in his or her behalf in the census
mapping project.

(4) "Census maps" refers to the maps provided by the
U.S. Census Bureau which indicate census unit boundaries
and numeric identification of such census units.

(5) "Census units" refers to the census geographic area
designations for which the population count will be reported
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including census tracts, block groups, blocks, enumeration
districts, and county census divisions.

(6) "Precinct maps" refers to the maps prepared by each
county auditor pursuant to RCW 29A.76.040 which indicate
the boundaries and numeric identification of each precinct in
that county.

(7) "Precinct lists" refers to the lists prepared by each
county auditor pursuant to RCW 29A.16.050(3) which indi-
cate the names and consecutively assigned numbers of each
precinct in that county.

(8) "Base maps" refers to the ((sets-ef-mylar)) maps of
each county which are provided by the secretary of state on
which final detail maps will be prepared.

(9) "Census overlay maps" refers to the ((mylar)) overlay
maps prepared by the secretary of state which indicate census
unit boundaries and numeric identification for the area cov-
ered by each base map.

(10) "Precinct overlay maps" refers to the ((mylar)) over-
lay maps prepared by each county auditor which indicate pre-
cinct boundaries and numeric identification for the area cov-
ered by each base map.

(11) "Detail map" refers to the sets of maps produced by
the combination of the base maps with the corresponding
census and precinct overlay maps for each county.

(12) "Census correspondence listings" refers to the lists
prepared by each county auditor pursuant to RCW 29A.76.-
040 which indicate the census units or portions of census
units contained in each precinct in that county.

AMENDATORY SECTION (Amending WSR 04-15-089,
filed 7/16/04, effective 8/16/04)

WAC 434-369-020 Precinct maps—((Avaiability
and)) Distribution. (1) ((Parsuantte-the provistensof RCW

20A-76-:040-en-or-before July 151980, -each-eounty-auditer
shall-prepare-for public-inspeetion—and-use)) Each county

auditor shall maintain precinct maps of that county.

(2) ((On—erbeforeFuly18,1980)) Upon request, each
county auditor shall transmit to the secretary of state one
complete set of precinct maps of that county.

() Each-eountyauditor shall-alse-send-ene-copy-ofthe
preetnetmaps-of-eacheity-ortowninthat-county-to-theelerk
of thateity-ortown:))

AMENDATORY SECTION (Amending WSR 98-08-010,
filed 3/18/98, effective 3/18/98)

WAC 434-369-030 Precinct lists—Preparation and
filing. ((On-erbeforeJuly181980)) Upon request, each
county auditor shall prepare and transmit to the secretary of
state a precinct list of that county. Precinct names shall be
listed in alphabetical order ((and-shall-alse-be)) or numbered
consecutively.

AMENDATORY SECTION (Amending WSR 98-08-010,
filed 3/18/98, effective 3/18/98)

WAC 434-369-040 Base maps, census overlay maps,
and related information—Duties of the secretary of state.

((On-or-before-September15;1980;)) The secretary of state

Proposed
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shall prepare and transmit to each county auditor the follow-
ing:

(1) A set of base maps of that county;

(2) A set of census overlay maps for each base map of
that county; and

(3) A sequential census unit listing, provided by the U.S.
Census Bureau, which indicates all census units delineated on
the census and base maps of that county.

AMENDATORY SECTION (Amending WSR 04-15-089,
filed 7/16/04, effective 8/16/04)

WAC 434-369-050 Precinct overlay maps—Prepara-
tion. Pursuant to the provisions of RCW 29A.76.040, each
county auditor shall prepare precinct overlay maps for each
base map of the county and each city and town within that

county ((aeeefémg—te—the—fel-}ew&g—pfeeedufes—

precinetoverlay-map)).

AMENDATORY SECTION (Amending WSR 04-15-089,
filed 7/16/04, effective 8/16/04)

WAC 434-369-060 Census correspondence listings—
Preparation. Pursuant to the provisions of RCW 29A.76.-
040, each county auditor shall prepare a census correspon-
dence listing according to the following procedures:

(1) Record the census tracts or county census divisions
(CCD) and the smallest census units in each area for which
population counts are to be reported from the sequential cen-
sus unit listing supplied by the U.S. Census Bureau. ((€))The
order of census information on the census correspondence
listing shall be identical to the sequential census unit list-
ing.((3))

(2) Record the number or numbers, as assigned pursuant
to RCW 29A.16.050(3), of each precinct ((whieh)) that is
wholly or partially coextensive with the census unit((3)).

(3) ((wherever)) Where census unit or precinct bound-
aries are not coincident, estimate for each portion of a split
census unit, the proportion of the total number of registered
voters residing in each precinct containing a portion of the
split census unit. ((€))Each county auditor shall refer to cur-
rent voter registration lists and other available information to
determine such estimated proportion of registered voters.
Such estimates shall be expressed to at least the nearest 10
percent of the total number of registered voters within the
precinct.(()

, Fhe e]e]“su]s e;*]*]esﬁ.s”de;*ee:hwﬂgs shall-be-prepared-in

Proposed
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County Map sheets
Census Tract | Block | Precinct | & of Registered
(0 ED Number Yoters

AMENDATORY SECTION (Amending WSR 98-08-010,
filed 3/18/98, effective 3/18/98)

WAC 434-369-070 Detail maps and census corre-
spondence listings—Maintenance, distribution, and fil-
ing. (1) ((On-orbefore November1,1980)) Upon request,
each county auditor shall send to the secretary of state the
complete set of ((mylar)) detail maps and census correspon-
dence listings for that county;

(2) The secretary of state shall maintain the original sets
of ((mylar)) detail maps of each county;

(3) The secretary of state shall reproduce and distribute
copies of detail maps to each county auditor for the actual
cost of reproduction; and

(4) Each county auditor shall maintain copies of precinct
maps, detail maps, and census correspondence listings of the
county. Such maps shall be available for public inspection
during normal office hours. Copies shall be made available to

the pubhc ((fer—a—fee—ﬂeees&aiﬂy—te—eever—me—eest—e#fepfedue-

aﬁt—te—RGWL42—l—7—26(-))) at actual reoroductlon cost.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 434-369-080 Compensation to county

auditors for direct expenses.
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Chapter 434-381 WAC

STATE VOTERS' PAMPHLET

AMENDATORY SECTION (Amending WSR 04-15-089,
filed 7/16/04, effective 8/16/04)

WAC 434-381-120 Deadlines. (1) Candidate state-
ments and photographs shall be submitted to the secretary of
state:

(a) For candidates who filed during the regular filing
period, within ((three-business)) seven calendar days after fil-
ing their declaration of candidacy;

(b) For candidates who filed during a special filing
period, or were selected by a political party pursuant to either
RCW 29A.52.010 or 29A.24.140, within ((three-business))
seven calendar days after the close of the special filing period
or selection by the party.

(2) For ballot measures, including initiatives, referen-
dums, alternatives to initiatives to the legislature, and consti-
tutional amendments, the following documents shall be filed
with the secretary of state on or before the following dead-
lines:

(a) Appointments of the initial two members of commit-
tees to prepare arguments for and against measures:

(1) For an initiative to the people or referendum measure:
Within ten business days after the submission of signed peti-
tions to the secretary of state;

(i1) For an initiative to the legislature, with or without an
alternative, constitutional amendment or referendum bill,
within ten business days after the adjournment of the regular
or special session at which the legislature approved or
referred the measure to the ballot:

(b) Appointment of additional members of committees
to prepare arguments for and against ballot measures, not
later than the date the committee submits its initial argument
to the secretary of state;

(c) Arguments for or against a ballot measure, no later
than twenty calendar days following appointment of the ini-
tial committee members;

(d) Rebuttals of arguments for or against a ballot mea-
sure, by no later than fourteen calendar days following the
transmittal of the final statement to the committees by the
secretary. The secretary shall not transmit arguments to
opposing committees for the purpose of rebuttals until both
arguments are complete.

(3) If a ballot measure is the product of a special session
of the legislature and the secretary of state determines that the
deadlines set forth in subsection (2) of this section are
impractical due to the timing of that special session, then the
secretary of state may establish a schedule of deadlines
unique to that measure.

(4) The deadlines stated in this rule are intended to pro-
mote the timely publication of the voters pamphlet. Nothing
in this rule shall preclude the secretary of state from accept-
ing a late filing when, in the secretary’s judgment, it is rea-
sonable to do so.
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AMENDATORY SECTION (Amending WSR 02-02-067,
filed 12/28/01, effective 1/28/02)

WAC 434-381-160 Listing committee names and
contact information. Committee names and contact infor-
mation shall be submitted to the secretary of state.

(1) Names for publication in the voters pamphlet shall be
listed in the order submitted by the committee;

(2) Each committee member may use up to eight words
as a title or identification. ((*Fitle-eridentification-means=a
; Lot ind | deserinti e

i :)) No words that are obscene or other-
wise prohibited for distribution through the mail may be
used;

(3) The secretary will make every effort to maintain con-
sistency in form and style for publications;

(4) State legislators will be identified in the following
manner: State representative or state senator, with each title
constituting two words;

(5) State elected officials will be identified as follows:
Governor, lieutenant governor, secretary of state, treasurer,
auditor, attorney general, superintendent of public instruc-
tion, commissioner of public lands and insurance commis-
sioner, with each title counting as many words as in that title;

(6) Additional titles or descriptions may be added to
reach the maximum title length; and

(7) Each committee may submit contact information for
inclusion in the voters pamphlet consisting of: A telephone
number, an e-mail, and an internet address which will not
count toward the maximum word allowance.

WSR 08-02-080
PROPOSED RULES
DEPARTMENT OF LICENSING
[Filed December 31, 2007, 11:15 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 07-
08-032.

Title of Rule and Other Identifying Information: WAC
308-124A-130 Salesperson, associate brokers—Termination
of services.

Hearing Location(s): 2000 4th Avenue West, 2nd Floor
Conference Room, Olympia, WA, on February 8, 2008, at
10:00 a.m.

Date of Intended Adoption: March 4, 2008.

Submit Written Comments to: Jerry McDonald, P.O.
Box 2445, Olympia, WA 98507, e-mail Jmcdonald@dol.wa.
gov, fax (360) 570-7051, by February 7, 2008.

Assistance for Persons with Disabilities: Contact Gale
Mitchell by February 7, 2008, TTY (360) 664-8885 or (360)
664-6526.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Clarify proce-
dures and notify responsible broker and salesperson/associate
broker of a requested discontinued affiliation with the real
estate firm.

Proposed
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Reasons Supporting Proposal: To ensure that the licens-
ees notify the broker when terminating services and that the
broker notify the affiliated licensees when terminating their
services.

Statutory Authority for Adoption: RCW 18.85.040.

Statute Being Implemented: RCW 18.85.320.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of licensing, govern-
mental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Jerry McDonald, 2000
4th Avenue West, Olympia, WA, (360) 664-6524.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule is for individ-
ual applicants and not small business enterprises. The depart-
ment of licensing is not one of the named agencies under this
RCW.

A cost-benefit analysis is not required under RCW
34.05.328. The proposed changes have no financial impact
on the department.

December 31, 2007
Jerry McDonald

Assistant Administrator

AMENDATORY SECTION (Amending Order PM 711,
filed 3/1/88)

WAC 308-124A-130 Salesperson, associate bro-
kers—Termination of services. (1) A person licensed as
salesperson or associate broker may perform duties and activ-
ities as licensed only under the direction and supervision of a
licensed individual broker or designated broker and as a rep-
resentative of such broker. This relationship may be termi-
nated unilaterally by either the broker or salesperson or asso-
ciate broker. ((Netiee-ofsuch))

(a) All terminations shall be by written notice by the
salesperson or associate broker to the designated broker or
the broker's authorized representative; or by the designated
broker to the salesperson or associate broker.

(b) All notices of termination shall be given by the bro-
ker to the director without delay and such notice shall be
accompanied by and include the surrender of the salesper-
son's or associate broker's license.

(c) The broker may not condition his or her surrender of
license to the director upon performance of any act by the
salesperson or associate broker.

(d) Notice of termination shall be provided by signature
of the broker, or a person authorized by the broker to sign for
the broker, on the surrendered license of the salesperson or
associate broker or surrender of the license by the licensee to
the department.

(e) The termination date shall be the postmark date or
date the license is hand delivered to the department.

(2) If the license cannot be surrendered to the department
because the license has been lost, the salesperson or associate
broker and the broker shall complete an affidavit of lost
license on a form provided by the department.

Proposed
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(a) No license transfers shall be permitted unless the
license is surrendered or the affidavit of lost license is com-
pleted and filed with the department.

(b) If the license cannot be surrendered because the bro-
ker is conditioning the surrender of the license, the associate
broker or salesperson shall so advise the department in writ-
ing and cooperate in full with the investigation of the broker's
failure to comply with this rule.

(c) Upon receipt of the salesperson or associate broker's
written statement about broker conditioning the release of the
license, the department shall process the license transfer.

WSR 08-02-082
PROPOSED RULES
WASHINGTON STATE PATROL
[Filed December 31, 2007, 11:40 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 07-
19-051.

Title of Rule and Other Identifying Information: Fire
marshal standards, chapter 212-12 WAC.

Hearing Location(s): General Administration Building,
Room G-3, 210 11th Avenue S.W., Olympia, WA 98504,
(360) 570-3139, on February 6, 2008, at 8:00 a.m.

Date of Intended Adoption: February 7, 2008.

Submit Written Comments to: Brandon LeMay, 210
11th Avenue S.W., Olympia, WA 98504, e-mail Brandon.
lemay@wsp.wa.gov, fax (360) 570-3136, by February 5,
2008.

Assistance for Persons with Disabilities: Contact Bran-
don LeMay by February 5, 2008, (360) 570-3139.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This chapter has
been updated to correspond with the 2006 building and fire
codes and to most accurately reflect the state fire marshal's
procedures.

Statutory Authority for Adoption: RCW 18.20.130,
18.46.110, 18.51.140, 41.12.485, 48.48.030, 48.48.045,
70.62.290, 74.15.050.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Brandon LeMay, General
Administration Building, P.O. Box 42600, Olympia, WA
98504-2600, (360) 570-3139.

No small business economic impact statement has been
prepared under chapter 19.85 RCW.

A cost-benefit analysis is not required under RCW
34.05.328.

December 28, 2007
Paul S. Beckley
for John R. Batiste
Chief
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AMENDATORY SECTION (Amending WSR 02-16-023,
filed 7/29/02, effective 8/29/02)

WAC 212-12-001 ((Purpese:)) Statement of author-
ity. ((Fhe-purpose-of-this-chapteris-to-preseriberegulations

ith-national o rood orn st for 4

losion.and o The.di e N |
rized-to-administerand-enforce-this-chapter:)) The state direc-
tor of fire protection is authorized to administer and enforce
the provisions of this chapter.

AMENDATORY SECTION (Amending WSR 02-16-023,
filed 7/29/02, effective 8/29/02)

WAC 212-12-005 Definitions. ((Bnless-otherwise-clar-
Fied i thi ion_definit i the S Buildine Cod

[71] Proposed
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L1l be olassifiod 2 I Division 1L1.C '

n 1 "

when-accommeodating-ten-orless-persens:)) Unless otherwise
provided in this section, definitions in the Washington State
Building Code, chapter 19.27 RCW, and 42 CFR Ch. IV §
483.70, National Fire Protection Association, standard 101
"Life Safety Code" 2000 edition, as adopted by CMS (Center
for Medicare/Medicaid Services) shall apply to this chapter.
The following definitions shall also apply to this chapter:

(1) "State director of fire protection" means the director
of fire protection within the Washington state patrol, the state
fire marshal or authorized deputy or designee.

(2) "New facility" means any facility that is being occu-
pied for the first time, vacated for more than thirty days and
reoccupied, or for which the license has expired, shall be con-
sidered a new facility and shall meet the current codes and
standards as adopted. Except for boarding homes which may

Washington State Register, Issue 08-02

AMENDATORY SECTION (Amending WSR 02-16-023,

filed 7/29/02, effective 8/29/02)

WAC 212-12-010 Adoption of ((fire-safety)) codes
and standards (HApplieation—Thisregulation—shall

pf&eﬁe&)) The followmg admlmstratlve codes and regula—
tions are hereby adopted by reference as if set forth fully

be vacated for more than thirty days if approved by the direc-

herein:

tor of fire protection and the department of social and health
services.

Proposed

(1) Chapter 51-50 WAC, State Building Code adoption

and amendment of the International Building Code.
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(2) Chapter 51-51 WAC, State Building Code adoption
and amendment of the International Residential Code.
(3) Chapter 51-52 WAC, State Building Code adoption

WSR 08-02-082

Record of fires.

Premises with guard animals—Registration, posting—
Acts permitted fire fighters—I iability for injury to fire fight-

and amendment of the International Mechanical Code.

(4) Chapter 51-54 WAC, State Building Code adoption
and amendment of the International Fire Code.

(5) Chapter 51-56 WAC, State Building Code adoption
and amendment of the Uniform Plumbing Code.

(6) Chapter 51-57 WAC, State Building Code adoption
and amendment of Appendix A, B and Appendix I of the Uni-
form Plumbing Code.

(7) 42 CFR Ch. IV § 483.70, National Fire Protection
Association, standard 101, "Life Safety Code," 2000 edition
adopted by CMS (Center for Medicare/Medicaid Services)
for application in nursing homes and hospitals.

AMENDATORY SECTION (Amending WSR 02-16-023,

filed 7/29/02, effective 8/29/02)
WAC 212-12-015 ((Eeomplianee:)) Applicability. (D

-)) The provisions of this
chapter apply to all facilities for which the director of fire
protection is responsible for fire protection and enforcement
including:

Adult rehabilitation center.

Alcoholism hospital.

Alcoholism intensive inpatient treatment services.
Alcoholism treatment facility.

Psychiatric hospital.

Boarding home.

Birthing center.
Child care occupancies.

Group care facility.

Group care facilities for severely and multiply handi-
capped children.

Hospital.

Nursing home.

Transient accommodation.

Public buildings.
Enhanced services facilities.

Examination of premises.
Standard of safety.
Schools—Standards for fire prevention and safety—

€r18.

Hazardous liquid and gas pipeline accidents—Prepared-
ness of local first responders.

AMENDATORY SECTION (Amending WSR 02-16-023,
filed 7/29/02, effective 8/29/02)

WAC 212-12-020 ((Inspeetions)) Additional board-

ing home requirements. (((H-The-direetor-of fire protection

2\ The di ce . lesi ]
persen-or-ageney-to-conduet-theinspeetion:)) (1) Boarding
home resident evacuation capability levels.

(a) Evacuation capability is the ability of the resident of
a boarding home licensed by the department of social and
health services under chapter 18.20 RCW to respond to an
emergency situation and either evacuate the boarding home
or move to a point of safety.

(b) Residents shall be classified in one of the following
evacuation levels:

(1) Level I - persons physically and cognitively capable
of walking or traversing a normal pathway to safety, includ-
ing the ascent and descent of stairs, and capable of self-pres-
ervation, without the physical assistance of another person.

(i1) Level II - persons physically and cognitively capable
of traversing a normal path to safety with the use of mobility
aids, but unable to ascend or descend stairs without the phys-
ical assistance of another person.

(iii) Level III - persons physically or cognitively unable
to walk or traverse a normal path to safety without the physi-
cal assistance of another person.

(2) Residents with evacuation capabilities of Level IT or
Level III must reside on the grade level floor unless the
boarding home receives written approval by the director of
fire protection to house these residents on other floor levels.

(3) The boarding home must not admit or retain more
than two residents with evacuation capabilities of Level II or
Level IIT unless:

(a) The boarding home receives written approval by the
director of fire protection to care for more than two residents
with evacuation capabilities of Level II or Level I11;

Plan review and construction inspection.

Removal of fire hazards—Appeal of order—Penalty.
Reports and investigations of fire—Police powers.

Statistical information and reports.
Examination of witnesses.

Criminal prosecution.

(b) The boarding home is divided into at least two smoke
barrier compartments on each floor; and

(c¢) The boarding home has an operational automatic
sprinkler system throughout the facility, unless the boarding
home was initially licensed prior to July 1, 2007, and is
licensed for six or fewer residents.

Proposed
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AMENDATORY SECTION (Amending WSR 02-16-023,

filed 7/29/02, effective 8/29/02)
WAC 212- 12 025 ((R-lg-h-t-e-f-a-ppea-l-)) Fire reportlng

2) Any facil-
ity licensed by the department of health or the department of

social and health services, and inspected by the office of the
state fire marshal, shall report within twenty-four hours to the
office of the state fire marshal any accidental or unintentional
fire, any deliberately set improper fire, any unusual incident
that required implementation of the facility disaster plan,
including any evacuation of all or part of the resident popula-
tion to another area within the facility or to another address,
and any circumstance which threatened or could have threat-
ened the ability of the facility to ensure continuation of nor-
mal services to the residents.

AMENDATORY SECTION (Amending WSR 02-16-023,
filed 7/29/02, effective 8/29/02)

WAC 212-12-030 ((Standards:)) Right of appeal for
state cited facilities. ((The-fire-andlife-safetystandards-of
the-fire-protectionbureau-shall-inelude-the follewing:

The following procedure will apply to appeals of orders,

decisions or citations made by the state fire marshal's office:

(1) Administrative appeal (step 1) - A facility will have

an opportunity to dispute cited deficiencies with a chief dep-
uty state fire marshal. The purpose of this informal process is
to give the facility an opportunity to refute cited deficiencies
after an inspection. A written request with an explanation of

Washington State Register, Issue 08-02

cessful in demonstrating that a deficiency should not have
been cited, the chief deputy state fire marshal will remove or
make the appropriate corrections to the citation. If a facility
is unsuccessful in demonstrating that a deficiency should not
have been cited, the facility will be notified in writing that the
citation will remain unchanged. The facility will then have
the option to proceed to step #2 in the administrative appeal
process.

2) Administrative appeal (step 2) - If a facility is not sat-
isfied with the decision made during the administrative
appeal (step 1), they may appeal the decision in writing
within seven days of receipt of the written decision to the pre-
vention division assistant state fire marshal. If a facility is
successful in demonstrating that a deficiency should not have
been cited, the assistant state fire marshal will remove or
make the appropriate corrections to the citation. If a facility
is unsuccessful in demonstrating that a deficiency should not
have been cited, the facility will be notified in writing that the
citation will remain unchanged. The facility will then have
the option to proceed to step #3 in the administrative appeal
process.

3) Administrative appeal (step 3) - If a facility is not sat-
isfied with the decision made during the administrative
appeal (step 2), they may appeal the decision in writing
within seven days of receipt of the written decision to the
director of fire protection. If a facility is successful in dem-
onstrating that a deficiency should not have been cited, the
director of fire protection will remove or make the appropri-
ate corrections to the citation. If a facility is unsuccessful in
demonstrating that a deficiency should not have been cited,
the facility will be notified in writing that the citation will

remain unchanged.
(4) This is a final agency action.

AMENDATORY SECTION (Amending WSR 02-16-023,
filed 7/29/02, effective 8/29/02)

WAC 212-12-040 Fire emergency plan. All Group I,
Group E, ((GreupE€)) and Group ((R)) R2 Occupancies
shall develop and maintain a written fire emergency plan.
The plan shall include the following:

(1) Action to take by the person discovering a fire.

(2) Method of sounding an alarm on the premises.

(3) Actions to take for evacuation and assuring account-
ability of the occupants.

(4) An evacuation floor plan identifying exits.

(5) In Group R, Division 1 Occupancies and Group R,
Division 3 Occupancies used as transient accommodations, a
copy of the written evacuation plan shall be posted in each
guest room.

AMENDATORY SECTION (Amending WSR 02-16-023,
filed 7/29/02, effective 8/29/02)
WAC 212-12-044 Fire drills. In all Group I, Group E,

((6reupEE;)) and Group ((R)) R2 Occupancies licensed by
the state, at least twelve planned and unannounced fire drills

the specific deficiencies that are being disputed shall be sub-
mitted within ten days of receipt of the correction notice. All
submittals shall be sent to WSP-Fire Protection Bureau, P.O.
Box 42600, Olympia, WA 98504-2600. If a facility is suc-

Proposed

shall be held every year. Drills shall be conducted quarterly

on each shift in Group I((;)) and Group ((R)) R2, ((eand-Greup
£€)) Occupancies and monthly in Group E Occupancies to

familiarize personnel with signals and emergency action
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required under varied conditions. A detailed written record of
all fire drills shall be maintained and available for inspection
at all times. When drills are conducted between 9:00 p.m. and
6:00 a.m., a coded announcement may be used instead of
audible alarms. Fire drills shall include the transmission of a
fire alarm signal and simulation of emergency conditions.
The fire alarm monitoring company shall be notified prior to
the activation of the fire alarm system for drill purposes and
again at the conclusion of the transmission and restoration of
the fire alarm system to normal mode.

REPEALER

The following sections of the Washington Administra-

tive Code are repealed:

WAC 212-12-011
WAC 212-12-200
WAC 212-12-210
WAC 212-12-220
WAC 212-12-230
WAC 212-12-240
WAC 212-12-250
WAC 212-12-260
WAC 212-12-270
WAC 212-12-280
WAC 212-12-290
WAC 212-12-300
WAC 212-12-310
WAC 212-12-320
WAC 212-12-330
WAC 212-12-340
WAC 212-12-350
WAC 212-12-360
WAC 212-12-370
WAC 212-12-380
WAC 212-12-390
WAC 212-12-400

WAC 212-12-410

Applicability.

Purpose.

Definitions.
Applicability.
Compliance.

Inspection.

Approval.

Right of appeal.

Local codes.

Standards.

Construction requirements.
Modernization or renovation.
Additions.

Design, operation.
Staffing requirements.
Fire extinguishers.
Lighting.

Protection from hazards.
Sprinkler systems.

Fire alarm.

Smoke detection.

Equipment, inspection, test-
ing and maintenance.

Severability.

WSR 08-02-088

WSR 08-02-084
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
(By the Code Reviser's Office)
[Filed January 2, 2008, 9:17 a.m.]

WAC 220-56-255, proposed by the department of fish and
wildlife in WSR 07-13-045 appearing in issue 07-13 of the
State Register, which was distributed on July 5, 2007, is
withdrawn by the code reviser's office under RCW 34.05.335
(3), since the proposal was not adopted within the one hun-
dred eighty day period allowed by the statute.
Kerry S. Radcliff, Editor
Washington State Register

WSR 08-02-088
PROPOSED RULES
DEPARTMENT OF HEALTH
(Nursing Care Quality Assurance Commission)
[Filed January 2, 2008, 10:44 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
21-079.

Title of Rule and Other Identifying Information:
Amending WAC 246-840-010, 246-840-020, 246-840-030,
246-840-050, 246-840-060, 246-840-090 and 246-840-760;
adopting new WAC 246-840-025, 246-840-035 and 246-
840-045; and repealing WAC 246-840-040, 246-840-070,
246-840-080, and 246-840-299. These rules pertain to defi-
nitions, application, and licensure of nurses (RNs, LPNs, and
ARNPs).

Hearing Location(s): Phoenix Inn, 415 Capitol Way
North, Olympia, WA 98501, on February 5, 2008, at 1:00
p.m.

Date of Intended Adoption: February 5, 2008.

Submit Written Comments to: Kendra Pitzler, P.O. Box
47864, Olympia, WA 98504-7864, web site http://www3.
doh.wa.gov/policyreview/, fax (360) 236-4738, by January
29, 2008.

Assistance for Persons with Disabilities: Contact Ken-
dra Pitzler by January 28, 2008, TTY (800) 833-6388 or 711.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This proposal is
expected to help the public and the nursing profession better
understand the rules. It removes outdated requirements and
barriers to licensure allowing easier access for qualified
applicants. It removes limits for retaking examinations, and
allows applicants from international schools to use any com-
mission-approved English language examination. It removes
specified timeframe requirements for receiving application
documents, notarized transcripts, and a picture of applicants.
Rules related to RN applicants who have graduated from
nontraditional programs are changed to be consistent with the
law. Changes are made to clarify the definitions of client
advocate, delegation, supervision, and those related to sub-
stance abuse monitoring program and nursing program
approval.

Proposed
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Reasons Supporting Proposal: The commission wishes
to assure that those required to comply with these rules can
easily understand them. It is also important to make the
licensure process quick and easy so that qualified nurses can
serve the public. The proposed rules will reduce barriers to
licensing nurses. The rules are changed to align with section
7, chapter 262, Laws of 2004.

Statutory Authority for Adoption: RCW 18.79.110.

Statute Being Implemented: RCW 18.79.110 and
18.79.380.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of health (DOH), nurs-
ing care quality assurance commission, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Kendra Pitzler, Depart-
ment of Health, P.O. Box 47864, Olympia, WA 98504-7864,
(360) 236-4723.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. DOH has reviewed the
proposal and determined that no small business economic
impact statement is required because the proposed rules do
not impose more than minor costs on businesses within the
industry.

A cost-benefit analysis is required under RCW
34.05.328. A preliminary cost-benefit analysis may be
obtained by contacting Kendra Pitzler, Department of Health,
P.O. Box 47864, Olympia, WA 98504-7864, phone (360)
236-4723, fax (360) 236-4738, e-mail kendra.pitzler@doh.
wa.gov. Per RCW 34.05.328 (5)(b)(iii), the rule does not
impose more stringent performance requirements on private
entities than on public entities unless required to do so by fed-
eral or state law.

January 2, 2008
Judith Personett Ed.D, RN, Chair

Nursing Care Quality Assurance Commission

AMENDATORY SECTION (Amending WSR 04-13-053,
filed 6/11/04, effective 6/11/04)

WAC 246-840-010 Definitions. (1) (“Auxitiaryser

3 \J

) An_"advanced registered nurse practitioner
(ARNP)" is a registered nurse who has had formal graduate
education and has achieved national specialty certification
for the nurse practitioner, nurse anesthetist, or nurse midwife
role. A nurse with this preparation may qualify as an ARNP
as described in WAC 246-840-300.

(2) "Advanced nursing practice" is the delivery of nurs-
ing care by registered nurses who have acquired experience
and formal education that prepares them for independent

practice.

Proposed
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(3) "Client advocate" means ((a-supperter-of-clientrights

and-chetees)) a licensed registered nurse or practical nurse
who actively supports client's rights and choices, including
the client's right to receive safe, high quality care, and who
facilitates the client's ability to exercise those rights and/or
choices by providing the client has adequate information
about their care and options.

((68))) (4) "Commission" means the Washington state
nursing care quality assurance commission.

(((7) "( ;eﬁi]seteﬁ sissﬂ ﬁiial‘]s tie taslis l‘]ESESSEIﬂ_" te ]ssl:
form-the standards:

 which 1 culurmisdeveloped.

9))) (5) "Competency" means demonstrated knowledge,
skill and ability in the practice of nursing.

(6) "Conditional approval” of a school of nursing is the
approval given a school of nursing that has ((fatled-te-meet))
not met the requirements of the law and the rules and regula-
tions of the commission((-and-it-speeifies)); conditions are
specified that must be met within a designated time to rectify
the ((fatlure)) deficiency.

((€9))) (7) "Delegation" means the licensed practical
nurse or registered nurse transfers the performance of
selected nursing tasks to competent individuals in selected
situations. The licensed practical nurse or registered nurse
delegating the task retains the responsibility and accountabil-
ity for the nursing care of the client. The licensed practical
nurse or registered nurse delegating the task supervises the
performance of the unlicensed person((3)).

(a) Nursing acts delegated by the licensed practical nurse
or registered nurse shall:

(i) Be within the area of responsibility of the licensed
practical nurse or registered nurse delegating the act;

(i1) Be such that, in the opinion of the licensed practical
nurse or registered nurse, it can be properly and safely per-
formed by the unlicensed person without jeopardizing the
patient welfare;

(iii) Be acts that a reasonable and prudent licensed prac-
tical nurse or registered nurse would find are within the scope
of sound nursing judgment;

(iv) Be defined by WAC 246-840-910 through 246-840-
970 in community-based and in-home care settings.

(b) Nursing acts delegated by the licensed practical nurse
or registered nurse shall not require the unlicensed person to
exercise nursing judgment nor perform acts which must only
be performed by a licensed practical nurse or registered
nurse, except in an emergency situation (RCW 18.79.240
(1)(b) and (2)(b)).

(c) When delegating a nursing act to an unlicensed per-
son it is the registered nurse who shall:

(1) Make an assessment of the patient's nursing care need
before delegating the task;

(i1) Instruct the unlicensed person in the delegated task or
verify competency to perform or be assured that the person is
competent to perform the nursing task as a result of the sys-
tems in place by the health care agency;

(iii) Recognize that some nursing interventions require
nursing knowledge, judgment, and skill and therefore may
not lawfully be delegated to unlicensed persons.
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(b) In a nursing home setting, a registered nurse who has
agreed to act as supervisor is in the same building and on the
same floor as the nursing technician and the patient has been
assessed by the registered nurse prior to the delegation of
duties to the nursing technician.

(( n M 1 . M '.H

&3))) (8) "Faculty" means persons who are responsible
for the educational ((pregram-ef-the-sehoel-of)) nursing pro-
gram and who hold faculty appointment in the school.

((E4)) (9) "Full approval” of a school of nursing is the
approval ((givenr)) signifying that a ((seheel-of)) nursing
((that)) program meets the requirements of the law and the
rules and regulations of the commission.

((E#5)) (10) "Good cause" as used in WAC ((246-840-
990)) 246-840-860 for extension of a nurse technician regis-
tration means that the nurse technician has had undue hard-
ship such as difficulty scheduling the examination through no
fault of their own, receipt of the examination results after
thirty days after the nurse technician's date of graduation, or
an unexpected family crisis which caused him or her to delay
sitting for the examination. Failure of the examination is not
"good cause."

((#6))) (11) "Good standing" as applied to a nursing
technician, means the nursing technician is enrolled in a reg-
istered nursing program approved by the commission and is
successfully meeting all program requirements.

((G9)) (12) "Immediately available" as applied to nurs-
ing technicians, means that a registered nurse who has agreed
to act as supervisor is on the premises and is within audible
range and available for immediate response as needed. This
may include the use of two-way communication devices
which allow conversation between the nursing technician and
a registered nurse who has agreed to act as supervisor.

(a) In a hospital setting, a registered nurse who has
agreed to act as supervisor is on the same patient care unit as
the nursing technician and the patient has been assessed by
the registered nurse prior to the delegation of duties to the
nursing technician.

9y)) (13) "Initial approval" of nursing programs is the
approval given a new nursing program based on its proposal
prior to the graduation of its first class.

(14) "Limited educational authorization" is an authoriza-
tion to perform clinical training through a commission
approved refresher course. This authorization does not per-
mit practice for employment. A limited educational authori-
zation may be issued to:

(a) A person whose Washington state license has been
expired or inactive for three years or more and who applies
for reinstatement and enrolls in a refresher course; or

(b) An applicant endorsing from another state or territory
if the applicant's license from that jurisdiction is on inactive
or expired status. The applicant must be enrolled in a
refresher course.

(15) "Minimum standards of competency" means the
((funetions)) knowledge, skills and abilities that are expected
of the beginning ((levelnurse)) practitioner.

((26))) (16) "Nontraditional program of nursing" means
a school that has a curriculum which does not include a fac-

ulty supervised teaching/learning component in clinical set-

tings.

(17) "Nurse administrator" is an individual who meets
the qualifications contained in WAC 246-840-555 and who
has been designated as the person primarily responsible for
the direction of the program in nursing. Titles for this posi-
tion may include, among others, dean, director, coordinator
or chairperson.

((21H)) (18) "Nursing technician" means a nursing stu-
dent preparing for registered nurse licensure who is
employed in a hospital licensed under chapter 70.41 RCW or
anursing home licensed under chapter 18.51 RCW, and who:

(a) Is currently enrolled in good standing and attending a
nursing program approved by the commission and has not
graduated; or

(b) Is a graduate of a nursing program approved by the
commission who graduated:

(1) Within the past thirty days; or

(i) Within the past sixty days and has received a deter-
mination that there is good cause to continue the registration
period.

(¢) Approved schools for nursing technicians include the
list of registered nursing programs (schools) approved by
state boards of nursing as preparation for the NCLEX regis-
tered nurse examination, and listed in the NCLEX bulletin as
meeting minimum standards. Approved schools do not

Proposed
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include nontraditional schools as defined in ((WAEC246-846-
0306(3))) subsection (16) of this section.

((22))) (19) "Philosophy" means the beliefs and princi-
ples upon which the curriculum is based.

((23Y))) (20) "Program" means a division or department
within a state supported educational institution, or other insti-
tution of higher learning charged with the responsibility of
preparing persons to qualify for the licensing examination.

(@4)"Provisiona] 1 of sehools of nursing is 4

25))) (21) "Registered nurse" as used in these rules shall
mean a nurse as defined by RCW 18.79. 030(1)

(( n "

. .
| l ot " THHFeR hoolthat |
never-been-approved-by-the-ecommisston)) (22) "Supervi-
sion" of licensed or unlicensed nursing personnel means the
provision of guidance and evaluation for the accomplishment
of a nursing task or activity with the initial direction of the
task or activity; periodic inspection of the actual act of

accomplishing the task or activity; and the authority to
require corrective action.

(a) "Direct supervision" means the licensed registered
nurse who provides guidance to nursing personnel and evalu-
ation of nursing tasks is on the premises, is quickly and easily
available, and has assessed the patient prior to the delegation
of the duties.

(b) "Immediate supervision" means the licensed regis-

tered nurse who provides guidance to nursing personnel and
evaluation of nursing tasks is on the premises, is within audi-
ble and visual range of the patient, and has assessed the
patient prior to the delegation of duties.

(c) "Indirect supervision" means the licensed registered

nurse who provides guidance to nursing personnel and evalu-
ation of nursing tasks is not on the premises but has given
either written or oral instructions for the care and treatment of
the patient and the patient has been assessed by the registered
nurse prior to the delegation of duties.

(23) "Traditional program of nursing" means a program
that has a curriculum which includes a faculty supervised

teaching/learning component in clinical settings.

Proposed
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AMENDATORY SECTION (Amending WSR 99-10-079,
filed 5/4/99, effective 6/4/99)

WAC 246-840-020 Documents issued to nurses in
Washington. The following ((decuments-are-the-enly-doeu-
ments)) credentials are issued to nurses in Washington.

(1) Active status license. A license is issued upon com-
pletion of all requirements for licensure((;-eenfers-theright
te)). _The license holder may use the title licensed practical
nurse or ((Heensed)) registered nurse and the use of its abbre-
viation, ((E-P-N—erRN-=and-te)) LPN or RN. The license
allows practice as a licensed practical nurse or registered
nurse in the state of Washington.

A student who has graduated from a basic professional
nursing course and who is pursuing a baccalaureate degree in
nursing, an advanced degree in nursing or an advanced certi-
fication in nursing ((shall)) must hold an active Washington
RN license before participating in the practice of nursing as
required to fulfill the learning objectives in a clinical course.

((E*eepﬁeﬂ—te—thts—feqimemem—ma%be—gfaﬂ%ed—%%he

rele:))

(2) Inactive status license. A license issued to a person
previously holding an active license in this state, is in good
standing, and does not practice in Washington state. Refer to
chapter 246-12 WAC, Part 4.

3) (& '.I foeational i At I.i .. |

))) Advanced registered nurse practitioner (ARNP)
((recognitiondoecument)) license. An ARNP ((recegnition
deeument)) license may be issued to any person who meets
the requirements of the commission as contained in WAC
246-840-300 through 246-840-365. Only persons holding
this ((recognition-documentshall)) license have the right to
use the title "advanced registered nurse practitioner” or the
abbreviation "ARNP" or any title or abbreviation which
((may)) indicates that the person is entitled to practice at an
advanced and specialized ((Jevel)) role as a nurse practitio-

ner, ((e-speeialized-nurse-praetitioner;)) a nurse midwife, or a
nurse anesthetist. ((Fhis-document-authorizes)) The ARNP

((te)) may engage in the scope ((efpraetiee)) allowed for his
or her ((speeialty)) area ((and)) of national certification as
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approved by the commission. The license is valid only with
a current registered nurse license. The ARNP's scope of

practice is defined by national certification standards and

approved by the commission.

nurse-lieense:))

NEW SECTION

WAC 246-840-025 Initial licensure for registered
nurses and practical nurses—Commission approved
Washington state nursing education program. Registered
nursing and practical nursing applicants' educated in a com-
mission approved Washington state nursing education pro-
gram and applying for initial licensure must:

(1) Successfully complete a commission approved nurs-
ing education program. For applicants from a commission
approved registered nurse program who are applying for a
practical nurse license:

(a) Complete all course work required of commission
approved practical nurse programs as listed in WAC 246-
840-575(2). Required courses not included in the registered
nurse program may be accepted if the courses were obtained
through a commission approved program.

(b) Be deemed as capable to safely practice within the
scope of practice of a practical nurse by the nurse administra-
tor of the candidate's program.

(2) Complete seven clock hours of AIDS education as
required in chapter 246-12 WAC, Part 8.

(3) Successfully pass the commission approved licensure
examination as provided in WAC 246-840-050. Testing may
be allowed upon receipt of a certificate of completion from
the administrator of the nursing education program.

(4) Submit the following documents:

(a) A completed licensure application with the required
fee as defined in WAC 246-840-990.

(b) An official transcript sent directly from the appli-
cant's nursing education program to the commission. The
transcript must include course names and credits accepted
from other programs. Transcripts must be received within
ninety days of the applicant's first taking of the examination.
The transcript must show:

(i) The applicant has graduated from an approved nurs-
ing program or has successfully completed the prelicensure
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portion of an approved graduate-entry registered nursing pro-
gram; or

(i1) That the applicant has completed all course work
required in a commission approved practical nurse program
as listed in WAC 246-840-575(2).

(c) Applicants from a commission approved registered
nurse program who are applying for a practical nurse license
must also submit an attestation sent from the nurse adminis-
trator of the candidate's nursing education program indicating
that the applicant is capable to safely practice within the
scope of practice of a practical nurse.

AMENDATORY SECTION (Amending WSR 99-01-098,
filed 12/17/98, effective 1/17/99)

WAC 246-840-030 ((Fxamination—andlieensure:))
Initial licensure for registered nurses and practical
nurses—Out-of-state traditional nursing education pro-

gram approved by another United States nursing board.
((D-GraduatesfromWashingtenstate beard-appreved

Proposed
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shall-be-met:)) Registered nursing and practical nursing appli-

cants educated in a traditional nursing education program
approved by another United States nursing board and apply-
ing for initial licensure must:

(1) Successfully complete a board approved nursing edu-
cation program. Applicants from a board approved registered
nurse program who are applying for a practical nurse license:

(a) Complete all course work required of board approved
practical nurse programs as listed in WAC 246-840-575(2).
Required courses not included in the registered nurse pro-
gram may be accepted if the courses were obtained through a
commission approved program.

(b) Be deemed as capable to safely practice within the

scope of practice of a practical nurse by the nurse administra-
tor of the applicant's nursing education program.

Proposed
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(2) Complete seven clock hours of AIDS education as
required in chapter 246-12 WAC, Part 8.

(3) Successfully pass the commission approved licensure
examination as provided in WAC 246-840-050.

(4) Submit the following documents:

(a) A completed licensure application with the required
fee as defined in WAC 246-840-990.

(b) An official transcript sent directly from the appli-
cant's nursing education program to the commission. The
transcript must include course names and credits accepted
from other programs. The transcript must show:

(1) The applicant has graduated from an approved nurs-
ing program or has successfully completed the prelicensure
portion of an approved graduate-entry registered nursing pro-
gram; or

(ii) That the applicant has completed all course work
required in a commission approved practical nurse program
as listed in WAC 246-840-575(2).

(c) Applicants from a board approved registered nurse
program who are applying for a practical nurse license must
also submit an attestation sent from the nurse administrator of
the applicant's nursing education program indicating that the
applicant is capable to safely practice within the scope of
practice of a practical nurse.

NEW SECTION

WAC 246-840-035 Initial licensure for registered
nurses—OQut-of-state nontraditional nursing education
program approved by another United States nursing
board as defined by WAC 246-840-010(16). Registered
nursing applicants educated in a nontraditional nursing edu-
cation program approved by a United States board of nursing
and applying for initial licensure must:

(1) Successfully complete the board or commission
approved practical nurse program which included multiple
clinical experiences supervised by nursing faculty and pos-
sess a current Washington state practical nurse license which
is in good standing. The commission may verify that this
requirement is met through review of documents previously
submitted to the commission.

(2) Successfully complete a board approved nontradi-
tional registered nursing program.

(3) Complete at least two hundred hours of supervised
clinical experience (preceptorship) in the role of a registered
nurse. The preceptorship must be accomplished within six
months following completion of the applicant's nursing edu-
cation program. The required elements of a preceptorship
are:

(a) Clinical sites may include acute care or subacute care
settings or skilled nursing facilities. Other sites must be
approved by the commission.

(b) The preceptor must be a licensed registered nurse
with at least two years experience in a clinical practice setting
that is the same type of practice setting where the preceptor-
ship will occur.

(c) The preceptor shall not have a history of disciplinary
actions.

(d) There must be a written agreement between the appli-
cant and the preceptor (or facility) that preceptorship supervi-
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sion will occur. The written agreement shall state that the
registered nurse agrees to act as preceptor and understands
that the practical nurse is practicing under the preceptor's reg-
istered nurse license. The written agreement must be signed
before the preceptorship begins.

(e) A checklist, on a form provided by the commission,
must be completed by the preceptor indicating satisfactory
completion by the applicant of identified skills.

(f) Skills performed by the applicant within the role of a
registered nurse, under the immediate supervision of the RN
preceptor, must include: Delegation and supervision, deci-
sion making and critical thinking, patient assessment and
evaluation of care and communication with health team
members.

(4) Complete seven clock hours of AIDS education as
required in chapter 246-12 WAC, Part 8.

(5) Successfully pass the commission approved regis-
tered nurse licensure examination.

(6) Submit the following documents:

(a) A completed licensure application with the required
fee as described in WAC 246-840-990.

(b) An official transcript sent directly from the appli-
cant's nursing education program to the commission. The
transcript must contain adequate documentation to demon-
strate that the applicant has graduated from an approved nurs-
ing program.

The transcripts shall include course names and credits
accepted from other programs.

(¢) Documentation of two hundred hours of supervised
clinical experience that meet the requirements of subsection
(3) of this section.

(d) Additional documentation as requested by the com-
mission if the commission cannot verify the applicant's suc-
cessful completion of a board or commission approved prac-
tical nurse program which included multiple clinical experi-
ences supervised by nursing faculty.

NEW SECTION

WAC 246-840-045 Initial licensure for registered
nurses and practical nurses who graduate from an inter-
national school of nursing. Registered nursing and practical
nursing applicants educated in a jurisdiction which is not a
member of the National Council of State Boards of Nursing
and applying for initial licensure must:

(1) Successfully complete a basic nursing education pro-
gram approved in that country.

(a) The nursing education program must be equivalent to
the minimum standards prevailing for nursing education pro-
grams approved by the commission.

(b) Any deficiencies in the nursing program (theory and
clinical practice in medical, psychiatric, obstetric, surgical
and pediatric nursing) must be satisfactorily completed in a
commission approved nursing program.

(2) Demonstrate English language proficiency by pass-
ing a commission approved English proficiency examination
at a commission designated standard. Individuals from coun-
tries where English is the primary language and where nurs-
ing education (theory and clinical) is conducted in English
will have this requirement waived.
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(3) Complete seven clock hours of AIDS education as
required in chapter 246-12 WAC, Part 8.

(4) Successfully pass the commission approved licensure
examination as provided in WAC 246-840-050.

(5) Submit the following documents:

(a) A completed licensure application with the required
fee as defined in WAC 246-840-990.

(b) LPNs must submit an:

(1) Official transcript directly from the nursing education
program or licensure agency in country where the applicant
was educated or previously licensed.

Transcript must be in English or accompanied by an offi-
cial English translation. If the applicant's original documents
(education and licensing) are on file in another state or with
an approved credential evaluating agency, the applicant may
request that the state board or approved credential evaluating
agency send copies directly to the commission in licu of the
originals.

The transcript must:

(A) Include the applicant's date of graduation and cre-
dential conferred.

(B) Describe the course names and credit hours com-
pleted.

(C) Document equivalency to the minimum standards in
Washington state.

(i1) Documentation from a commission approved nursing
program showing that any deficiency in theory and clinical
practice in medical, psychiatric, obstetric, surgical and pedi-
atric nursing has been satisfactorily completed.

(iii)) Documents must show the applicant has passed a
commission approved English proficiency examination at a
commission designated standard. This documentation will
not be required from individuals from countries where
English is the primary language and where nursing education
(theory and clinical) is conducted in English.

(c) RNs must submit:

(1) A certificate or credential from a commission
approved credential evaluating service verifying that the edu-
cational program completed by the applicant is equivalent to
registered nursing education in Washington state. This docu-
mentation will not be required for individuals who have
passed the national licensing examination and are licensed as
a registered nurse by another United States nursing board.

(i1) Documents showing the applicant has passed a com-
mission approved English proficiency examination at a com-
mission designated standard. This documentation will not be
required for individuals from countries where English is the
primary language or where nursing education, theory and
clinical, is conducted in English.

AMENDATORY SECTION (Amending WSR 99-13-086,
filed 6/14/99, effective 7/15/99)

WAC 246-840-050 Licensing examination. (1) The
current series of the National Council of the State Boards of
Nursing Registered Nurse (NCSBN) Registered Nurse or
Practical Nurse Licensing Examination (NCLEX-RN® or
NCLEX-PN®) ((Computerized-AdaptiveFest-INCEEX

€AT))) shall be the official examinations for nurse licensure.

Proposed



WSR 08-02-088

(2) In order to be licensed in this state, all nurse appli-
cants shall take and pass the National Council Licensure
Examination (NCLEX-RN® or NCLEX-PN®) ((withinfeur

program)).
() TFhe NCEEXwillconsistef-a-Computerized-Adap-

NCSBNY))

(3) (
year:)) Only applicants who complete the education, experi-
ence, and application requirements of WAC 246-840-025,
246-840-030, 246-840-035 or 246-840-045 will be eligible
for the examination.

(4) The commission will notify applicants who have
filed the required application documents and met all qualifi-
cations of their eligibility to take the examination.

5) Applicants must file an examination application
directly to the testing service, along with the testing service's
required fee.

(6) The executive director of the commission shall nego-
tiate with NCSBN for the use of the NCLEX® ((€AT)).

() (1) The examination shall be administered in
accord with the NCSBN security measures and contract. All
appeals of examination procedures and results shall be man-
aged in accord with policies in the NCSBN contract.

AMENDATORY SECTION (Amending WSR 97-13-100,
filed 6/18/97, effective 7/19/97)

WAC 246-840-060 ((Release-ef)) Results and retak-
ing of examination. (1) ((€andidates—shal-beneotified

regarding)) The commission will notify applicants of the
examination results by mail ((enly)).

(2) ((Cendidates—whe—pass—shall)) Applicants who pass
receive a license to practice as a ((Heensed)) practical nurse
or registered nurse from the commission provided all other
requirements are met.

(3) ((Candidates—whe-fail-shall)) Applicants who fail the
examination will receive a letter of notification ((regarding

their-eligibility terewsite)) from the commission, including
information on retaking the examination. The applicant may

retake the examination no sooner than forty-five days follow-
ing the date of the last exam taken.

(4) The ((eandidate's)) applicant's examination results
will be maintained in his/her application file ((in-the-health

professions-quality-assuranee-diviston;)) with the department
of health.

AMENDATORY SECTION (Amending WSR 99-13-086,

filed 6/14/99, effective 7/15/99)

WAC 246-840-090 Licensure for nurses by interstate
endorsement ((A—heeﬂse—te—pfaeﬁee—&s—a—ﬂt&se—lﬂ—\‘%as%&ﬁg-

Washington State Register, Issue 08-02
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(d)y-The-applicantshall-meet-all requirements-efchapter
%%%Hegt&aﬁm&s—eﬁﬂ&e—eemm&ss&eﬂ—)) Registered

nursing and practical nursing applicants for interstate

endorsement as a nurse may be issued a license without

examination provided the applicant meets the following

requirements:
(1) The applicant has graduated and holds a credential

from:

(a) A commission or state board approved program pre-
paring candidates for licensure as a nurse; or

(b) Its equivalent as determined by the commission,
which program must fulfill the minimum requirements for
commission or state board approved registered nursing pro-

grams in Washington at the time of graduation.
2) The applicant was originally licensed to practice as a

nurse in another state or territory after passing a state
approved examination.

(3) The applicant possesses a current active nursing
license without discipline in another state or territory. or, pos-
sess an inactive or expired license in another state or territory
and successfully complete a commission approved refresher
course.

(a) An applicant whose license was inactive or expired
must be issued a limited education authorization by the com-
mission to enroll in the clinical portion of the refresher
course.

(b) The limited education authorization is valid only
while working under the direct supervision of a preceptor and
is not valid for employment as a registered nurse.

(4) For RNs: If'the applicant is a graduate of a nontradi-
tional program in nursing and:

(a) Was licensed as a practical/vocational nurse prior to
licensure as a registered nurse, the applicant must document
two hundred hours of preceptorship in the role of a registered
nurse as defined in WAC 246-840-035 or at least one thou-
sand hours of practice as a registered nurse without discipline
of the registered nurse license by any other state or territory.

(b) Was not licensed as a practical/vocational nurse prior
to licensure as a registered nurse, the applicant must docu-
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ment at least one thousand hours of practice as a registered
nurse without discipline of the registered nurse license by any
other state or territory.

(5) Complete seven clock hours of AIDS education as
required in chapter 246-12 WAC, Part 8.

(6) Applicants must submit the following documents:

(a) A completed licensure application with the required
fee as defined in WAC 246-840-990.

(b) An official transcript sent directly from the appli-
cant's nursing education program to the commission.

(i) The transcript must contain adequate documentation
to demonstrate that the applicant has graduated from an
approved nursing program or has successfully completed the
prelicensure portion of an approved graduate-entry registered
nursing program.

(ii) The transcripts shall include course names and cred-
its accepted from other programs.

(c) Verification of an original registered nurse license
sent directly to the commission from the state or territory of
original licensure. This document must include verification

that the original licensure included passing a state examina-
tion or computerized verification from NurSYS®.

(d) Verification of a current active or expired nurse
license in another state or territory sent directly to the com-
mission from that state's or territory's licensure agency. Ver-
ification that the applicant has successfully completed a com-
mission approved refresher course may be accepted if the
applicant's out-of-state licensure is on inactive or expired sta-
tus.

(e) For RNs: If the applicant is a graduate of a nontradi-
tional program in nursing and:

(1) Was licensed as a practical/vocational nurse prior to
licensure as a registered nurse, the applicant must submit
documentation of two hundred hours of preceptorship in the
role of a registered nurse as defined in WAC 246-840-035 or
at least one thousand hours of practice as a registered nurse
without discipline of the registered nurse license by any other
state or territory.

(i1) Was not licensed as a practical/vocational nurse prior
to licensure as a registered nurse, the applicant must submit
documentation of at least one thousand hours of practice as a
registered nurse without discipline of the registered nurse
license by any other state or territory.

AMENDATORY SECTION (Amending WSR 97-13-100,
filed 6/18/97, effective 7/19/97)

WAC 246-840-760 Definitions of terms used in WAC
246-840-750 through 246-840-780. (1) "Approved sub-
stance abuse monitoring program" or "approved monitoring
program" is a program the commission has determined meets
the requirements of the law and the criteria established by the
commission in WAC 246-840-770 ((hiek)). The program
enters into a contract with nurses who have substance abuse
problems regarding the required components of the nurse's
recovery activity and oversees the nurse's compliance with
these requirements. Substance abuse monitoring programs do
not provide evaluation or treatment to participating nurses.

(2) "Contract" is a comprehensive, structured agreement
between the recovering nurse and the approved monitoring

Proposed



WSR 08-02-089

program wherein the nurse consents to comply with the mon-
itoring program and its required components of the nurse's
recovery activity.

(3) "Approved treatment facility" is a facility approved
by the ((burean)) division of alcohol and substance abuse,
department of social and health services according to chapter
70.96 A RCW or RCW 69.54.030 to provide concentrated
alcoholism or drug treatment if located within Washington
state. Drug and alcohol treatment programs located out-of-
state must be equivalent to the standards required for
approval under chapter 70.96A RCW or RCW 69.54.030.

(4) "Substance abuse" means the impairment((;-as-deter-
mined-by-the-eommission;)) of a nurse's professional services
by an addiction to, a dependency on, or the use of alcohol,
legend drugs, or controlled substances.

(5) "Aftercare" is that period of time after intensive sub-
stance abuse treatment that provides the nurse and the nurse's
family with group or individual counseling sessions, discus-
sions with other families, ongoing contact and participation
in self-help groups and ongoing continued support of treat-
ment program staff.

(6) "Nurse support group" is a group of nurses meeting
regularly to support the recovery of its members from sub-
stance abuse issues. The group provides a confidential setting
with a trained and experienced nurse facilitator in which
nurses may safely discuss drug diversion, licensure issues,
return to work and other professional issues related to recov-

ery

(7) "Twelve-step groups" are groups such as alcoholics
anonymous, narcotics anonymous, and related organizations
based on a philosophy of anonymity, belief in a power out-
side of oneself, peer group association, and self-help.

(8) "Random drug screens" are laboratory tests to detect
the presence of drugs of abuse in body fluids which are per-
formed at irregular intervals not known in advance by the
person to be tested.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 246-840-040 Filing of application for

licensing examination.

WAC 246-840-070 Failures—Repeat examina-

tion.

WAC 246-840-080 Licensure of graduates of for-

eign schools of nursing.

WAC 246-840-299 Definitions.
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Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule and Other Identifying Information: Chap-
ter 246-935 WAC, Veterinary technician.

Hearing Location(s): Department of Health, 20435 72nd
Avenue South, Second Floor, Conference Room One, Kent,
WA 98032, on March 3, 2008, at 10:00 a.m.

Date of Intended Adoption: March 3, 2008.

Submit Written Comments to: Judy Haenke, Program
Manager, P.O. Box 47868, Olympia, WA 98504-7868, web
site http://www3.doh.wa.gov/policyreview/, fax (360) 236-
4947, by February 25, 2008.

Assistance for Persons with Disabilities: Contact Judy
Haenke by February 25, 2008, TTY (800) 833-6388 or 711.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: HB 1331 changed
the credential level of veterinary technicians from registra-
tion to licensure in law. Amendments to chapter 246-935
WAC as proposed will change all references to "registered"
or "registration" to "licensed" or "licensure" in order to com-
ply with the legislation. The proposed amendments will not
change the credentialing requirements for veterinary techni-
cians but will allow veterinary technicians to refer to them-
selves as licensed.

Reasons Supporting Proposal: HB 1331 (chapter 235,
Laws of 2007) provides in part for licensure rather than reg-
istration of veterinary technicians. These proposed rules
change the reference from "registered" to "licensed" and will
allow veterinary technicians to use the title "licensed" when
referring to themselves. The veterinary board of governors is
developing rules to implement other provisions of HB 1331
under additional rule filings.

Statutory Authority for Adoption: RCW 18.92.030 and
HB 1331 (chapter 235, Laws of 2007).

Statute Being Implemented: RCW 18.92.030 and HB
1331 (chapter 235, Laws of 2007).

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of health, veterinary
board of governors, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Judy Haenke, Program
Manager, P.O. Box 47868, Olympia, WA 98504-7868, (360)
236-4947.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The rule is exempt from
a small business economic impact statement under RCW
19.85.025, which does not apply to rules adopted under RCW
34.05.310(4).

A cost-benefit analysis is not required under RCW
34.05.328. The rule is exempt from the cost-benefit analysis
requirements under RCW 34.05.328 (5)(b)(iii).

January 2, 2008
Judy Haenke

Acting Executive Director
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AMENDATORY SECTION (Amending WSR 02-10-135,
filed 5/1/02, effective 6/1/02)

WAC 246-935-010 Definitions. (1) "Veterinary techni-
cian" means any person who has met the requirements of
RCW 18.92.015 and who is ((registered)) licensed as
required by chapter 18.92 RCW.

(2) "Direct supervision" means the supervisor is on the
premises, is quickly and easily available and the animal has
been examined by a veterinarian at such times as acceptable
veterinary medical practice requires, consistent with the par-
ticular delegated animal health care task.

(3) "Emergency" means that the animal has been placed
in a life-threatening condition where immediate treatment is
necessary to sustain life.

(4) "Immediate supervision" means the supervisor is in
audible and visual range of the animal patient and the person
treating the patient.

(5) "Indirect supervision" means the supervisor is not on
the premises, but has given either written or oral instructions
for treatment of the animal patient and the animal has been
examined by a veterinarian at such times as acceptable veter-
inary medical practice requires, consistent with the particular
delegated animal health care task and the animal is not anes-
thetized.

(6) "Supervisor" means a veterinarian or, if a task so pro-
vides, a veterinary technician.

(7) "Unregistered assistant" means any individual who is
not a veterinary technician or veterinarian.

(8) "Veterinarian" means a person authorized by chapter
18.92 RCW to practice veterinary medicine in the state of
Washington.

(9) "Veterinary medical facility" is as defined by WAC
246-933-310.

AMENDATORY SECTION (Amending WSR 02-10-133,
filed 5/1/02, effective 6/1/02)

WAC 246-935-020 Applications—Veterinary techni-
cians. Applications for ((registration)) licensure as a veteri-
nary technician shall be made on forms prepared by the sec-
retary of the department of health and submitted to the
department of health. Applications must be received at least
sixty days prior to the scheduled examination. The applica-
tion, in addition to the required fee, must be accompanied by
satisfactory evidence of experience and/or official transcripts
or other evidence of completion of educational courses
approved by the board. The application shall be signed by the
applicant. When the application and the accompanying evi-
dence are found satisfactory, the secretary shall notify the
applicant of eligibility to be scheduled for the veterinary
technician examination.

AMENDATORY SECTION (Amending WSR 02-10-133,
filed 5/1/02, effective 6/1/02)

WAC 246-935-030 Grounds for denial, suspension or
revocation of ((registeation)) licensure. The board may sus-
pend, revoke or deny the issuance or renewal of ((registra-
tien)) license of any veterinary technician and file its decision
in the secretary's office if the veterinary technician:
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(1) Has employed fraud or misrepresentation in applying
for or obtaining the ((registration)) license;

(2) Has within ten years prior to the date of application
been found guilty of a criminal offense relating to the practice
of veterinary medicine, surgery and dentistry, including, but
not limited to:

(a) Any violation of the Uniform Controlled Substances
Act or the Legend Drug Act;

(b) Chronic inebriety;

(¢) Cruelty to animals;

(3) Has violated or attempted to violate any provision of
chapter 18.92 RCW or any rule or regulation adopted pursu-
ant to that chapter;

(4) Has assisted, abetted or conspired with another per-
son to violate chapter 18.92 RCW, or any rule or regulation
adopted under that chapter;

(5) Has performed any animal health care service not
authorized by WAC 246-935-040 or 246-935-050.

AMENDATORY SECTION (Amending WSR 07-17-169,
filed 8/22/07, effective 9/22/07)

WAC 246-935-050 Animal health care tasks. (1) Vet-
erinary technicians.

No individual, other than a ((registered)) licensed veteri-
nary technician, may advertise or offer her/his services in a
manner calculated to lead others to believe that she/he is a
trained or ((registered)) licensed veterinary technician.

Veterinary technicians are prohibited from performing
the following activities: Surgery except as outlined below;
diagnosis and prognosis; prescribing drugs, medication or
appliances; initiation of treatment without prior instruction
by a veterinarian except as outlined under emergency animal
care.

(a) Immediate supervision. A veterinary technician may
perform the following tasks only under the immediate super-
vision of a veterinarian:

(1) Assist veterinarian in surgery by tissue handling;

(i) Assist veterinarian in surgery by instrument han-
dling;

(iii) Dental extractions.

(b) Direct supervision. A veterinary technician may per-
form the following tasks under the direct supervision of a vet-
erinarian:

(i) Endotracheal intubation;

(i1) Blood administration;

(iii) Fluid aspiration, including cystocentesis;

(iv) Intraperitoneal injections;

(v) Monitoring of vital signs of anesthetized patient;

(vi) Application of splints;

(vii) Induce anesthesia by intravenous, intramuscular, or
subcutaneous injection or by inhalation;

(viii) Administration of immunological agents including
rabies vaccination;

(ix) Catheterization of the unobstructed bladder;

(x) Ophthalmological procedure including:

(A) Tear production testing

(B) Topical anesthetic application

(C) Fluorescein staining of the cornea

(D) Tonometry;

Proposed
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(xi) Teeth cleaning, provided an oral examination of the
anesthetized patient has been conducted by the veterinarian;

(xii) Microchip implantation;

(xiii) Floating teeth;

(xiv) Removal of partially exposed foxtails and porcu-
pine quills;

(xv) Provide massage;

(xvi) Suturing. The use of a needle, cutting or tapered,
and suture material, staples, wound clips or tissue glue to
close a skin or gingival incision or prepared wound as
directed by the attending licensed veterinarian under direct
supervision. Suturing may include the use of needle holders,
thumb forceps, tissue forceps, retractors and comparable
instruments for gentle handling of the tissues to be repaired/
closed by such suturing. Suturing does not include the use of
cutting instruments such as scalpels, scissors, electrosurgical
equipment or other instruments to remove skin or other tis-
sues from the animal patient.

(c) Indirect supervision. A veterinary technician may
perform the following tasks under the indirect supervision of
a veterinarian. If the animal is anesthetized, these tasks
require the direct supervision of a veterinarian:

(i) Enema;

(i1) Electrocardiography;

(iii) Application of bandages;

(iv) Gavage;

(v) Ear flush;

(vi) Radiology;

(A) Patient positioning;

(B) Operation of radiograph machines;

(C) Oral and rectal administration of radio-opaque mate-
rials;

(vii) Placement and securing of an intravenous catheter;

(viii) Injections of medications not otherwise prohibited:

(A) Intramuscular, excluding immunological agents

(B) Subcutaneous, excluding immunological agents

(C) Intravenous, including giving medication through an
established intravenous catheter;

(ix) Oral medications;

(x) Topical medications;

(xi) Laboratory (specimen collections):

(A) Collection of tissue during or after a veterinarian has
performed a necropsy

(B) Urine, except cystocentesis

(C) Blood

(D) Parasitology

(E) Exfoliative cytology

(F) Microbiology

(G) Fecal material

(xii) Laboratory (specimen testing):

(A) Urinalysis

(B) Hematology

(C) Serology

(D) Chemistries

(E) Endocrinology

(F) Parasitology

(G) Exfoliative cytology

(H) Microbiology

(D) Fecal analysis;

(xiii) Administration of preanesthetic drugs;
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(xiv) Oxygen therapy;

(xv) Euthanasia in all circumstances as otherwise
allowed by law;

(xvi) Removal of sutures;

(xvii) Indirect blood pressure measurement;

(xviii) Obtaining a general history from a client of a
patient and the client's concerns regarding that patient;

(xix) Preliminary physical examination including tem-
perature, pulse and respiration;

(xx) Behavioral consultation with clients;

(xxi) Dietary consultation with clients.

(2) Unregistered assistants.

Induction of anesthesia by any method is prohibited.

(a) Immediate supervision by veterinarian. An unregis-
tered assistant may perform the following tasks only under
the immediate supervision of a veterinarian:

(i) Assist veterinarian in surgery by tissue handling;

(i) Assist veterinarian in surgery by instrument han-
dling.

(b) Immediate supervision by veterinarian or veterinary
technician. An unregistered assistant may perform the fol-
lowing tasks only under the immediate supervision of either a
veterinarian or veterinary technician:

(1) Blood administration;

(i1) Laboratory (specimen collections):

(A) Hematology

(B) Exfoliative cytology, including skin scraping

(C) Microbiology

(D) Serology;

(iii) Placement and securing of an intravenous catheter.

(c¢) Direct supervision by veterinarian. An unregistered
assistant may perform the following tasks only under the
direct supervision of a veterinarian:

(1) Monitor vital signs of anesthetized patient;

(1) Euthanasia in all circumstances as otherwise allowed
by law;

(ii1) Removal of sutures;

(iv) Teeth cleaning, provided an oral examination of the
anesthetized patient has been conducted by the veterinarian;

(v) Provide massage;

(vi) Administration of immunological agents including
rabies vaccination;

(vil) Microchip implantation;

(viii) Enema;

(ix) Removal of partially exposed foxtails and porcupine
quills from skin and feet.

(d) Direct supervision by veterinarian or veterinary tech-
nician. An unregistered assistant may perform the following
tasks under direct supervision of either a veterinarian or vet-
erinary technician. If the animal is anesthetized, these tasks
require immediate supervision of a veterinarian or a veteri-
nary technician:

(i) Application of bandages;

(i1) Ear flush;

(iii) Electrocardiographys;

(iv) Intramuscular or subcutaneous injections of medica-
tions not otherwise prohibited;

(v) Laboratory (test preparation, not evaluation):

(A) Parasitology

(B) Serology
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(C) Urinalysis;

(vi) Preliminary physical examination including temper-
ature, pulse and respiration;

(vii) Radiology:

(A) Patient positioning

(B) Operation of radiograph machines

(C) Rectal and oral administration of radio-opaque mate-
rials.

(e) Indirect supervision. An unregistered assistant may
perform the following tasks under the indirect supervision of
a veterinarian. If the animal is anesthetized, these tasks
require the direct supervision of a veterinarian:

(1) Oral medications;

(i1) Topical medications;

(iii) Laboratory (specimen collection):

Collecting of voided urine and fecal material;

(iv) Oxygen therapy;

(v) Obtaining a general history from a client of a patient
and the client's concerns;

(vi) Behavioral consultation with clients;

(vii) Dietary consultation with clients.

(3) Emergency animal care.

(a) Under conditions of an emergency, a veterinary tech-
nician and unregistered assistant may render certain life sav-
ing aid to an animal. A veterinary technician may:

(1) Apply tourniquets and/or pressure bandages to con-
trol hemorrhage;

(i) Administer pharmacologic agents to prevent or con-
trol shock. Placement of an intravenous catheter and admin-
istering parenteral fluids, must only be performed after direct
communication with a veterinarian, and only if the veterinar-
ian is either present or immediately en route to the location of
the distressed animal,

(iii) Administer resuscitative oxygen procedures;

(iv) Establish open airways including the use of intuba-
tion appliances, but excluding surgery;

(v) Administer external cardiac resuscitation;

(vi) Apply temporary splints or bandages to prevent fur-
ther injury to bones or soft tissues;

(vii) Apply appropriate wound dressings and external
supportive treatment in severe burn cases;

(viii) Apply external supportive treatment to stabilize
body temperature.

(b) An unregistered assistant may:

(1) Apply tourniquets and/or pressure bandages to con-
trol hemorrhage;

(i) Administer resuscitative oxygen procedures;

(iii) Establish open airways including intubation appli-
ances, but excluding surgery;

(iv) Apply external supportive treatment to stabilize
body temperature.

AMENDATORY SECTION (Amending WSR 03-11-034,
filed 5/15/03, effective 6/15/03)

WAC 246-935-070 Examination for ((registration))
licensure as a veterinary technician. (1) All applicants shall
be required to successfully complete the veterinary techni-
cian national examination as approved by the board, and the
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Washington state examination that consists of questions per-
taining to the laws and rules regulating technicians.

(2) The passing criteria or score is:

(a) Criteria-referenced passing score on the national
examination.

(b) Ninety percent on the Washington state examination.

AMENDATORY SECTION (Amending WSR 02-10-135,
filed 5/1/02, effective 6/1/02)

WAC 246-935-090 Examination review procedures.
(1) Each individual who takes the examination for ((registra-
tien)) licensure as a veterinary technician and does not pass
the examination may request review by the board of his or her
examination results. This request must be in writing and shall
be received by the board within thirty days of notification of
the examination results. The request shall state the reason or
reasons the applicant feels the results of the examination
should be changed. The board shall not consider any chal-
lenges to examination scores unless the total revised score
could result in the issuance of a ((registratien)) license. The
board shall consider the following to be adequate reasons for
consideration for review and possible modification of exami-
nation results:

(a) A showing of a significant procedural error in the
examination process;

(b) Evidence of bias, prejudice or discrimination in the
examination process;

(c) Other significant errors which result in substantial
disadvantage to the applicant.

(2) Any applicant who is not satisfied with the result of
the examination review may appeal the board's decision and
may request a formal hearing before the board under the
Administrative Procedure Act. The hearing shall be
requested within twenty days of receipt of the result of the
board's review of the examination results.

Proposed



