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PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Aging and Disability Services Administration)
[Filed December 21,2007, 1:11 p.m., effective February 1, 2008]

Effective Date of Rule: February 1, 2008.

Purpose: The department is repealing the existing chap-
ter 388-101 WAC, Certified community residential services
and support and is adopting new chapter 388-101 WAC, Cer-
tified community residential services and support.

The purpose of adopting these rules was to:

(1) Comply with the Governor's Executive Order 05-03
plain talk;

(2) Simplify language, eliminate the question and answer
format, reorganize and renumber the chapter so that the
requirements are clearer for certified community residential
service providers to understand,;

(3) Clarify issues that have been brought to the attention
of the department; and

(4) Update rules to comply with statute changes.
The effective date of this rule is February 1, 2008.

Citation of Existing Rules Affected by this Order:
Repealing WAC 388-101-1010, 388-101-1020, 388-101-
1101, 388-101-1106, 388-101-1111, 388-101-1116, 388-
101-1121, 388-101-1126, 388-101-1131, 388-101-1136,
388-101-1141, 388-101-1146, 388-101-1180, 388-101-1190,
388-101-1200, 388-101-1205, 388-101-1210, 388-101-1220,
388-101-1230, 388-101-1240, 388-101-1250, 388-101-1260,
388-101-1400, 388-101-1410, 388-101-1420, 388-101-1430,
388-101-1440, 388-101-1460, 388-101-1470, 388-101-1480,
388-101-1490, 388-101-1500, 388-101-1510, 388-101-1520,
388-101-1530, 388-101-1540, 388-101-1550, 388-101-1600,
388-101-1610, 388-101-1620, 388-101-1630, 388-101-1640,
388-101-1650, 388-101-1660, 388-101-1670, 388-101-1680,
388-101-1690, 388-101-1700, 388-101-1710, 388-101-1720,
388-101-1730, 388-101-1740, 388-101-1750, 388-101-1760,
388-101-1770, 388-101-1780, 388-101-1790, 388-101-1800,
388-101-1810, 388-101-1820, 388-101-1830, 388-101-1840,
388-101-1850, 388-101-1860, 388-101-1870, 388-101-1880,
388-101-1890, 388-101-1900, 388-101-2000, 388-101-2010,
388-101-2020, 388-101-2030, 388-101-2040, 388-101-2050,
388-101-2060, 388-101-2070, 388-101-2080, 388-101-2090,
388-101-2100, 388-101-2110, 388-101-2120, 388-101-2130,
388-101-2140, 388-101-2150, 388-101-2160, 388-101-2300,
388-101-2330, 388-101-2340, 388-101-2350, 388-101-2360,
388-101-2370, 388-101-2380, 388-101-2400, 388-101-2410,
388-101-2420, 388-101-2430, 388-101-2440, 388-101-2450,
388-101-2460, 388-101-2470, 388-101-2480, 388-101-2490,
388-101-2500, 388-101-2510, 388-101-2520, 388-101-2530,
and 388-101-2540.

Statutory Authority for Adoption:
RCW.

Adopted under notice filed as WSR 07-18-094 on Sep-
tember 5, 2007.

Changes Other than Editing from Proposed to Adopted
Version: The changes, other than editing changes, follow:

Chapter 71A.12
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NEW SECTIONS
WAC 388-101-3000 Definitions.

"Group home" means a residence that is licensed as
either a boarding home or an adult family home by the
department under chapters 388-78A or 388-76 WAC. Group
homes provide residential-serviees community residential
instruction, supports, and services to two or more clients who
are unrelated to the provider.

"Qualified professional" means a person with at least
three years' experience working with individuals with devel-
opmental disabilities- and as required by RCW 71A.12.-

220(12).
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"Risk assessment" means an assessment done by a
qualified professional and as required by RCW 71A.12.230.

to-determine-the likelihood-that a-community preteetionpro-

"Service provider" means a person or entity certified
by the department who delivers services and supports to meet
a client's identified needs. The term includes the state oper-
ated living alternative (SOLA) program.

"Supported living" means residential-serviees instruc-
tion, supports, and services provided by service providers to
clients living in homes that are owned, rented, or leased by
the client or their legal representative.

WAC 388-101-3080 The department may deny—Applica-
tion. The department may deny the application for initial
certification or change of ownership if any person named in
the application:

(1) Has shown a lack of understanding, ability or emo-
tional stability to meet the identified needs of vulnerable
adults;

(2) Had a department contract, er certification, or license
withdrawn or denied by the department, or has been sub-
jected to enforcement actions;

(3) Had a contract, certification, or license withdrawn or
denied or was subjected to enforcement action frem in
another state; withdrawn-or-dented:

(4) Obtained or attempted to obtain a license or certifica-
tion by fraudulent means or misrepresentation;

(5) Has relinquished or been denied a license or license
renewal to operate a home or facility that was licensed for the
care of children or vulnerable adults;

(6) Refused to permit authorized department representa-
tives to interview clients or to have access to client records;

(7) Has been convicted of a drug related conviction
within the past five years without evidence of rehabilitation;
or

(8) Has been convicted of an alcohol related conviction
within the past five years without evidence of rehabilitation.

) . . ) . ’
flie ;EIH doesnotcomply . .ﬁh k};f Eimf.i;mwﬂi“qm,f;mems
WAC 388-101-3130 Certification evaluation. (1) The
department may conduct an on-site certification evaluation of
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each service provider at any time, but at least once every two
years.

(2) During certification evaluations the service pro-
vider's administrator or designee must:

(a) Cooperate with department representatives during the
on-site visit;

(b) Provide all contractor records, client records, and
other relevant information requested by the department repre-
sentatives;

(c) Ensure the service provider's administrator or desig-
nee is available during any visit to respond to questions or
issues identified by department representatives; and

(d) Ensure the service provider's administrator or desig-
nee is present at the exit conference.

WAC 388-101-3150 State and federal Department access
to program. The service provider must:

(1) Allow any state or federal department or agency to
conduct audits, evaluations, or complaint investigations
related to this program or to clients served in this program;

(2) Allow department representatives to review a client's
records and activities at any time to see if the service provider
continues to address the clients' needs for instruction and sup-
port activities;

(3) Allow the department representatives' access to cli-
ents, the client's legal representative and family members;
and

(4) Cooperate with department representatives in the
performance of official duties; and-

(5) Allow access to clients and client records by an advo-
cacy group if the advocacy group has access authority under
state or federal law.

WAC 388-101-3200 Staffing requirements. The service
provider must ensure each staff meets the following mini-
mum requirements:

(1) Have a high school diploma or GED equivalent,
unless the employees were hired before September 1, 1991;

(2) Be at least eighteen years of age or older when
employed as a direct care staff, or at least twenty-one years of
age or older when employed as an administrator;

(3) Have a clear understanding of job responsibilities and
knowledge of individual support plans and client needs; and

(4) Passed the department eriminal background check as
requlred bV WAC 388-101-3250.;-and-have no-eriminal-con-

WAC 388-101-3230 Group homes. A service provider who
is a licensed adult family home or boarding home must:

(1) Provide care and services in accordance with this
chapter and with licensing requirements under chapters 388-
76 and 388-78 A WAC respectively;

(2) Comply with client rights requirements in Chapter
70.129 RCW and this chapter;

(23) Comply with the home's licensing requirements if
there is a conflict with requirements in this chapter; and

(34) Comply with this chapter if the requirement is over
and above the home's licensing requirements.
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WAC 388-101-3250 Eriminal-histerybBackground
checks. (1) The service provider must obtain eriminal-his-
tory background checks including, but not limited to back-

ground inquiries and criminal history disclosure from the
department for all administrators, employees, volunteers, and

subcontractors who may have unsupervised access to clients.

(2) The service provider must not allow the following
persons to have unsupervised access to clients until the ser-
vice provider receives successful background check results
from-the-eriminal-history background-eheek from the depart-
ment:

(a) Administrators;

(b) Employees;

(c) Volunteers or students; and

(d) Subcontractors.

(3) Service providers or applicants who have lived in
Washington state less than three years or who are otherwise
required to complete a fingerprint-based background check
may be hired for a one hundred twenty-day provisional
period as allowed under law when:

(a) The applicant or service provider is not disqualified
based on the initial result of the background check from the
department; and

(b) A fingerprint-based background check is pending.

(4) The service provider must notify the person, within
ten days of receiving the result, that he or she may request a

copy of the background check. result-withinten—days—of
reeetving theresult:

(5) The service provider must renew the background
check at least every thirty-six months and keep current
department background checks for each administrator,
employee, volunteer or subcontractor of a service provider.

(6) Licensed boarding homes or adult family homes must
adhere to the current regulations in this chapter and in the
applicable licensing laws.

(7) Service providers must follow the requirements of
RCW 43.43.830 through 43.43.842 and 74.15.030.

WAC 388-101-3310 Approval of staff-coverage schedules.
(1) The service provider must obtain division of developmen-
tal disabilities approval of schedules to provide twenty-four
hour support, at the following times:

(a) Prior to certification review;

(b) When household configuration changes affect staff
coverage; or

(c) When additional staffing is requested or needed by
the client.

(2) The service provider must retain copies of the staff
coverage schedules. fora-minimuam-of three-menths:

WAC 388-101-3320 Client rights. (1) Clients have the
same legal rights and responsibilities guaranteed to all other
individuals by the United States Constitution, federal and
state law unless limited through legal processes.

) Service providers must promote and protect all of the
following client rights, including but not limited to:

(al) The right to be free from discrimination;

(b2) The right to be reasonably accommodated in accor-
dance with state and federal law; the- Amerieanswith-Disabil-
ittesAet:
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(e3) The right to privacy, including the right to receive
and send private mail and telephone calls;

(d4) The right to participate in an appropriate program of
publicly supported education;

(e5) The right to be free from harm, including unneces-
sary physical restraint, isolation, excessive medication,
abuse, neglect, abandonment, and financial exploitation; and

(f6) The right to refuse health services, medications,
restraints, and restrictions.

WAC 388-101-3370 Client health services support. The
service provider must:

HPprovide instruction and/or support as identified in
the individual support plan and as required in this chapter to

assist the client # with:

(al) Accessing health, mental health, and dental ser-
vices; and

(b2) Medication management, administration, and assis-
tance -

(23) Maintaining health records;

(34) Assist-the-elientin—aArranging appointments with
health professionals;

(45) Monitoring medical treatment prescribed by health
professionals;

(56) Communicatinge directly with health professionals
when needed; and

(67) Ensure-that-theelientrReceivinges an annual phys-
ical and dental examination unless the appropriate medical
professional gives a written exception.

WAC 388-101-3440 Changes in client service needs—
Emergent. (1) The service provider must promptly notify
the department to ask for emergency assistance when a the
client's needs change and the actions or continued presence of
the & client endangers the health, safety and/or personal prop-
erty of other clients, the client, those working with the client,
or other public citizens.;-ané

(2) If further assistance is needed following the depart-
ment's initial response, the service provider must confirm in
writing to the client's case manager on the first working day
after initiating a verbal request for such assistance:

(a) The nature of the emergency; and

(b) The need for immediate assistance; and

(c) tThe specific type of assistance needed.

(3) When the emergency cannot be resolved and the ser-
vice provider wants to terminate services to the client, the
service provider must:

(a) Notify the department in writing;

(b) Specify the reasons for terminating services to the
client; and

(c) Ensure that the department receives the notice at least
seventy-two hours before moving the client from the pro-

gram.
WAC 388-101-3450 Service provider refusal to serve a
client. Before-terminatingservieesto-the-client;the-serviee
(1) The service provider may refuse services to a client
when the service provider has determined and documented:
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(a) Why the provider cannot meet the client's needs; or

(b) How the provider's refusal to serve the client would
be in the best interest of the client or other clients.

(2) Before terminating services to the client, the service
provider must Nnotify the department, the client and the cli-
ent's legal representative in writing ten working days before
terminating services.;-ane

33 ]E “]ﬂ t}li.i aepat Hlﬁm lﬁ.ﬁminmib .ﬁ] t_hi Staton 15
WAC 388-101-3470 Development of the individual
instruction and support plan. (1) The service provider
must develop and implement an individual instruction and
support plan for each client that incorporates the department's
residential guidelines in developing instruction and support
activities.

(2) In developing the individual instruction and support
plan, the service provider must:

(a) Work with the client and-seleet to develop goals
based on the individual support plan that will be worked on
during the implementation of the individual instruction and
support plan for the upcoming year;

(b) Identify how the instruction and/or support activities
will be provided to meet the assessed needs of the client as
described in the individual support plan;

(c) Ensure that the individual instruction and support
plan contains or refers to other applicable support and/or ser-
vice information; and

(d) Include the participation and agreement of the client
and other individuals the client wants included.

(3) The service provider must send a copy of the individ-
ual instruction and support plan goals together with a list of
applicable support and service information and where the
information is located to the case manager for review.

WAC 388-101-3690 Medication refusal. (1) When a client
who is receiving medication support from the service pro-
vider chooses to not take his or her medications, the service
provider must:

(a) Respect the client's right to choose not to take the
medication(s) including psychoactive medication(s); and

(b) Document the time, date and medication the client
did not take.

(2) The service provider must take the appropriate
action, including notifying the prescriber or primary care
practitioner, when the client chooses to not take his or her
medications and the client refusal could cause harm to the cli-
ent or others.

WAC 388-101-3710 Medication organizers. (1) Service
providers may allow medication organizers maintained by
the individual when the organizers are filled by:

(a) The client;

(b) A licensed pharmacist;

(c) An RN; or

(d) The client's legal representative or a family member.

(2) Service providers providing medication assistance or
administration to a client must ensure assare that the medica-
tion organizers are labeled.
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(3) The client, a pharmacist, an RN, or the client's legal
representative or family member may label the medication
organizer.

(4) When there is a change in medications by the pre-
scriber, the individual filling the medication organizers must
replace labels with required updated information immedi-
ately.

WAC 388-101-3790 Charging for searching and duplicat-
ing records. (1) The service provider:

(+a) Must not charge the department or the client for any
searching or duplication of records requested or needed; and

(2b) May charge the client's legal representative acting
on behalf of the client for searching and duplication of
records at a cost not to exceed twenty-five cents a page.

(2) The service provider must not charge the client's
legal representative acting on behalf of the client for search-
ing and duplication of records if the client is incapable of

making the request.

WAC 388-101-3850 Functional assessment. (1) The ser-
vice provider must conduct and document a functional
assessment before developing and implementing a client's
positive behavior support plan.

(2) The service provider must start the functional assess-
ment when the client begins to engage in challenging behav-
iors that interfere with the client's ability to have positive life

experiences and form and maintain relationships. are-censid-

(3) The service provider must ensure that a client's writ-
ten functional assessment addresses:

(a) A description of the client and pertinent history;

(b) The client's overall quality of life;

(c) The behaviors that are considered challenging and/or
are of concern;

(d) The factors or events which increase the likelihood of
challenging behaviors;

(e) When and where the challenging behavior(s) occurs
most frequently;

(f) The factors or events which increase the likelihood of
appropriate behavior;

(g) An analysis and assessment of the possible functions
or purpose the challenging behavior(s) serve for the client
including what he or she obtains or avoids by engaging in the
behavior(s); and

(h) A concluding summary of the functions or purpose
that each challenging behavior serves for the client.

(4) The service provider must include the following sec-
tions in the format of each client's written functional assess-
ment:

(a) Description and pertinent history;

(b) Definition of challenging behaviors;

(c) Data analysis/assessment procedures; and

(d) Summary statement(s).

WAC 388-101-3890 Restrictive procedures. (1) The ser-
vice provider may:

(a) Only use restrictive procedures for the purpose of
protecting the client, others, or property; and

(b) Not use restrictive procedures for the purpose of
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(+2) The service provider must have documentation on
the proposed intervention strategy before implementing
restrictive procedures including:

(a) A description of the behavior(s) that the restrictive
procedures address;

(b) A functional assessment of the challenging behav-
ior(s);

(¢) The positive behavior support strategies that will be
used;

(d) A description of the restrictive procedure that will be
used including:

(i) When and how it will be used; and

(i1) Criteria for termination of the procedure; and

(e) A plan to document the use of the procedure and its
effect.

(23) The service provider must terminate implementa-
tion of the restrictive procedures as soon as the need for pro-
tection is over.

WAC 388-101-3920 Physical interventions. (1) The ser-
vice provider must use the least restrictive intervention
needed to protect each client, others, and property.

(2) The service provider may only use physical interven-
tions with a client when positive or less restrictive techniques
have been tried and determined to be insufficient to:

(a) Protect the client;

(b) Protect others; or

(c) Prevent property damage.

(3) The service provider must:

(a) Terminate the intervention for the client as soon as
the need for protection is over; and

(b) Only use restrictive physical interventions for the cli-
ent as part of a positive behavior support plan except:

(i) In an emergency when a client's behavior presents an
immediate risk to the health and safety of the client or others,
or a threat to property; or

(i) When an unknown, unpredicted response from a cli-
ent jeopardizes the client's or others safety.

WAC 388-101-3960 Monitoring physical and mechanical
restraints. (1) The service provider must ensure that meniter
any client who is being physically or mechanically restrained
is continuously observed to ensure that risks to the client's
health and safety are minimized.

(2) The service provider must keep documentation that
includes:

(a) A description of events immediately preceding the
client's behavior which led to the use of the restraint;

(b) The type of restraint used;

(¢) Length of time the client was restrained;

(d) The client's reaction to the restraint;

(e) Staff that were involved; and

(f) Injuries sustained by anyone during the intervention.

WAC 388-101-4030 Community protection—Client
transportation. In addition to the other client transportation
requirements defined in this chapter, community protection
service providers must provide or ensure supervised transpor-
tation as needed, including but not necessarily limited to,
medical emergencies, appointments, to and from the day pro-

changing behavior in situations where no need for protection
is present.
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WAC 388-101-4150 Mandated reporting to the depart-
ment. Service providers, administrators, owners, and staff:

(1) Are mandated reporters and must meet the require-
ments of chapter 74.34 RCW;

(2) Must make mandated reports to the department's cen-
tralized toll free complaint telephone number or FAX number
immediately when:

(a) There is reasonable cause to believe that a vulnerable
adult, as defined in chapter 74.34 RCW, has been abandoned,
abused, neglected, or financially exploited; or

(b) There is a reason to suspect physical or sexual
assault.

(3) Must also make written and oral reports to the depart-
ment as specified in the provider's residential services con-
tract;

(4) Must protect the alleged victim and others from fur-
ther abuse, neglect, abandonment, and financial exploitation;
and

(5) May have their certification and/or contract termi-
nated if they fail to report such incidents.

WAC 388-101-4160 Mandated reporting to law enforce-
ment. Fhe Sservice providers, administrators, owners, and
staff must immediately report to the appropriate law enforce-
ment agency if there is reason to suspect that any of the fol-
lowing has occurred:

(1) Sexual Assault:
assault;

(2) Physical Assault (nonclient to client): Any suspected
physical assault as well as any act that causes fear of immi-
nent harm; and

(3) Physical Assault (client to client): Any suspected
physical assault that causes bodily injury requiring more than
first aid, or in the event of:

(a) Injuries that appear on the back, face, head, neck,
chest, breasts, groin, inner thigh, buttock, genital, or anal
area;

(b) Fractures;

(¢) Choking attempts;

(d) Patterns of physical assault between the same vulner-
able adults or involving the same vulnerable adults;

(e) A reasonable cause to believe that an act has caused
fear of imminent harm; and

(f) Any incident, regardless of injury, if requested by the
client, his/her legal representative, or family member.

Any alleged or suspected sexual

[51]
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WAC 388-101-4265 Investigation of reports. (1) The
department may investigate allegations of abandonment,
abuse, neglect, or financial exploitation of a client.

(2) The department investigation may include an investi-
gation of allegations about one or more of the following:

(a) A service provider;

(b) Anyone associated with a service provider; or

(c) A client receiving services under this chapter.

WAC 388-101-4270 Notice of preliminary finding. The

(1) The department will Nnotify the alleged perpetrator
in writing within ten working days of making a preliminary
finding of abandonment, abuse, neglect or financial exploita-
tion of a client. The written notice;

(a) wWill not include the identities of the alleged victim,
reporter and witnesses; and

(b) Will include the necessary information for the

alleged perpetrator to ask for an administrative hearing to

challenge the preliminary finding.
(2) The department must Mmake a reasonable, good

faith effort to determine the last known address of the alleged
perpetrator.;-ane

(3) The department will Sserve notice of the preliminary
finding as provided in chapter 388-02 WAC.

(4) The department may extend the time frame for writ-
ten notification beyond ten working days for good cause. te
s elude the ti led ate il Feation ]

l oo for the safoteof the sl vietim

WAC 388-101-4280 Reporting preliminary findings. (1)
In a manner consistent with confidentiality requirements con-
cerning the client, witnesses, and reporter, the department
may provide notification of a preliminary finding to:

(a) Other divisions within the department;

(b) The agency or program identified under RCW
74.34.068 with which the alleged perpetrator is associated as
an employee, volunteer or contractor;

(c) The employer or program that is currently associated
with the individual alleged to have abandoned, abused,
neglected, or financially exploited a client, if known;

(ed) Law enforcement; and

(de) Other investigative authorities consistent with chap-
ter 74.34 RCW.

(2) The notification will identify the finding as a prelim-
inary finding.

WAC 388-101-4290 Disputing a preliminary finding. (1)
An alleged perpetrator of abandonment, abuse, neglect, or
financial exploitation of a client may request an administra-
tive hearing to challenge a preliminary finding made by the
department.

(2) The request must be made in writing to the office of
administrative hearings.

(3) The office of administrative hearings must receive
the alleged perpetrator's written request for a hearing within
thirty calendar days of the date written on the-individual-was
served-with the notice of the preliminary finding.

(4) The written request for a hearing must include:

(a) The full legal name, current address and phone num-
ber of the alleged perpetrator;
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(b) A brief explanation of why the alleged perpetrator
disagrees with the preliminary finding;

(c) A description of any assistance needed in the admin-
istrative appeal process by the alleged perpetrator, including
a foreign language or sign language interpreter or any reason-
able accommodation for a disability; and

(d) The alleged perpetrator's signature.

WAC 388-101-4300 Disclosure of investigative and find-
ing information. (1) Confidential information about clients
and mandated reporters received from previded-by the
department may only be used by te the alleged perpetrator
may-only-be-used to challenge preliminary findings through
the appeal process.

(2) Confidential information such as the name and other
personal identifying information of the reporter, witnesses, or
the client will be redacted from documents unless release of
that information is etherwise-ordered-by-the-administrative
law—judge consistent with chapter 74.34 RCW and other
applicable state and federal laws.
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WAC 388-101-4340 Reporting final findings. (1) The
department will report a final finding of abandonment, abuse,
neglect and financial exploitation within ten working days to
the following:
(a) The perpetrator;
(b) The service provider that was associated with the per-
petrator during the time of the incident;
(c) The service provider that is currently associated with
the perpetrator, if known;
(d) The appropriate licensing, contracting, or certifica-
tion authority; and
(e) The federal or state department's or agency list of
findings—of individuals found to have abandoned.ment;
abused, neglected, or and financially exploitedation- a vul-
nerable adult.

(2) The findings may be disclosed to the public upon
request subject to applicable public disclosure laws.

SUMMARY OF COMMENTS RECEIVED

THE DEPARTMENT CONSIDERED ALL THE COMMENTS.
THE ACTIONS TAKEN IN RESPONSE TO THE COMMENTS, OR
THE REASONS NO ACTIONS WERE TAKEN, FOLLOW.

WAC 388-101-3000 Definitions.

(1) Delete the term "qualified professional" because it is
never used in the chapter.

(1) No change was made in response to this comment.
The term "qualified professional" was used twice, once in the
definition of "risk assessment" and once in WAC 388-101-
4010.

(2) The definition for "qualified professional" is too
broad and is not consistent with statutory guidance in RCW
71A.12.220(12). This definition would allow any person with
three years experience working with people with developmen-
tal disabilities to evaluate potential community protection cli-
ents. The proposed rules definition does not include any
requirement that the person have any specialized knowledge,
training, expertise, or credentials as required by the statute.

(2) A change was made in response to this comment. The
definition of "qualified professional” was changed to clarify
that the requirements of RCW 71A.12.220(12) apply.

(3) The definition of "risk assessment" in the proposed
rules does not reflect or include the statutory requirements
found in RCW 71A.12.230. The proposed definition focuses
on the client's risk of reoffending but the statute requires that
the risk assessment contain a determination by the qualified
professional whether a person can be managed successfully in
the community with reasonably available safeguards and that
lesser restrictive residential placement alternatives have been
considered and would not be reasonable for the person seek-
ing services. The definition of "risk assessment" should be
changed to conform to the governing statute.

(3) A change was made in response to this comment. The
definition of "risk assessment" was changed to clarify that the
assessment meets the requirements of RCW 71A.12.230.

(4) The definition for "residential service" is too broad.

(4) Changes were made in response to this comment. In
response to a review of the definitions referred to, it was found
that the term "residential services" was used in two defini-
tions. For clarity, the term "residential services" has been
deleted. In addition, we have clarified the definitions for
"group home" and "supported living" to be consistent with
terms used within the chapter.
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WAC 388-101-3080 The department may deny—Applica-
tion.

(1) In subsection (1), who determines if a potential pro-
vider "has shown a lack of understanding, ability or emotional
stability" and on what basis is the determination made? Clar-
ify or remove this subsection.

(1) and (3) No changes were made in response to these
comments. The department's processes for applications
include a review of all information received in order to make
an informed decision about whether or not to certify the appli-
cant. Chapter 43.43 RCW directs the department to assess an
applicant's background and history to determine the appli-
cant's ability to meet the needs of vulnerable adults.

(2) Amend subsection (3) to give DSHS discretion to
deny certification for applicants who have been subjected to
intermediate enforcement actions by other states. This change
would achieve consistency with subsection (3).

(2) Changes were made in response to this comment.
Subsections (2) and (3) were clarified to provide consistency
in the information the department considers for in state and
out of state applicants for certification.

(3) In subsections (7) and (8), what is considered "evi-
dence of rehabilitation"? Clarify or remove these subsections.

(3) See the response under (1) above.

WAC 388-101-3120 Certification—Other.

(1) This section is a repeat of WAC 388-101-3110(2) and
should be removed.

(1) A change was made in response to this comment.
This section was duplicative of WAC 388-101-3110(2) and
was deleted.

WAC 388-101-3130 Certification evaluation.

(1) The term "all records" in subsection (2)(b) needs to be
clarified. As written, it exposes providers to voluminous
requests for irrelevant information. Clarify by specifying "rel-
evant" or "necessary" records.

(1) A change was made in response to this comment. The
department changed subsection (2)(b) to clarify that contrac-
tor records, client records, and other relevant information be
available to department representatives during certification
evaluations. The change provided greater consistency with
requirements found in the community residential services con-
tract.

WAC 388-101-3150 Department access to program.

(1) Amend the section title to reflect the content of the
proposed rule. The rule provides access authority for state and
federal agencies which is broader than the "department."

(1) A change was made in response to this comment. The
department amended the title of this section to more accu-
rately and clearly reflect the content of the proposed rule.

The rule should also be expanded to reference the federal
authority of Disability Rights of Washington to have program
and client access.

A subsection was added to clarify that any advocacy
group must be given access to clients and client records if the
advocacy group has state or federal authority for that access.

WAC 388-101-3160 Plan of correction.

(1) Two comments both stated that a plan of correction
should not be required until after the resolution of any dispute
regarding evaluation findings.

(1) No changes were made in response to this comment.
Under the department's current certification evaluation pro-
cess, providers must complete a plan of correction for all find-
ings on the final day of the on-site evaluation.

WAC 388-101-3170 Group training home.

(1) Why is this section limited only to nonprofit provid-
ers? This could exclude for-profit providers from receiving
contracts. It is a potential loss of revenue for providers. The
requirement should be removed.

(1) No changes were made in response to this comment.
RCW 71A.22.020(2) specifies that group training homes must
be nonprofit.

WAC 388-101-3190 Service provider responsibilities.

(1) The individual support plan (ISP) is not functioning as
directed in WAC. Providers might have to provide more sup-
ports than intended by the division of developmental disabili-
ties (DDD) or the supports intensity scale assessment. Thou-
sands of hours could be added to clients who might not want

(1) No changes were made in response to this comment.
The proposed rule is consistent with current WAC 388-101-
1870 which states that the individual service plan or plan of
care (now called the "individual support plan"): 1) outlines
the support needs and interests of the client; and 2) identifies
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the services identified in the ISP. (This comment included no
specific recommendation.)

the service provider responsibilities to support the client. The
proposed rule clarified the intent of the existing regulation and
is consistent with the DDD assessment implemented in July
2007.

WAC 388-101-3200 Staffing requirements.

(1) Two comments requested that this section be amended
to allow provisional hires as allowed in proposed WAC 388-
101-3250. This proposed rule would have a negative fiscal
impact on providers already plagued by high staff turnover.

(1) A change was made in response to this comment. The
change clarified that background checks must occur in accor-
dance with WAC 388-101-3250 which spelled out specific
background check requirements and delineated when an appli-
cant may be hired provisionally. This change was consistent
with current WAC and with chapter 43.43 RCW.

WAC 388-101-3240 Policies and procedures.

(1) A substantive policy cannot be developed describing
how to protect clients when there have been allegations of
abandonment (subsection (1)(d)). The requirement to protect
clients under WAC 388-101-4150 is sufficient.

(1) No change was made in response to this comment.
The proposed rule was consistent with the provider's obliga-
tion to protect each client's health and safety. It was also con-
sistent with the current community residential services con-
tract requirements found in attached DDD Policy 6.12, Resi-
dential Reporting Requirements Including Abuse/Neglect
Reporting.

(2) It is not necessary to have a blanket policy for moni-
toring clients who are self-medicating. It's not clear how a
provider is expected to monitor clients who take their own
medication. It will have a fiscal impact because DDD does
not include this activity in the provider's payment rate. Clarify
or delete this requirement.

(2) No change was made in response to this comment.
This requirement was taken directly from DDD Policy 6.19,
Residential Medication Management, currently attached to the
community residential services contract.

(3) This rule should require providers to have policies and
train staff about their obligations to document incidents that
they must report to DDD. This is necessary so DDD can
obtain incident reports for quality assurance programs
required under the Allen settlement and coordinate changes to
services that may be necessary to protect the client from fur-
ther abuse or neglect.

(3) No change was made in response to this comment.
The community residential services contract by attached DDD
Policy 6.12, Residential Reporting Requirements Including
Abuse/Neglect Reporting, requires providers to have written
policies and procedures for reporting incidents to DDD.

WAC 388-101-3250 Criminal history background checks.

(1) Staffing and background check requirements should
go beyond criminal history to include findings of abandon-
ment, abuse, neglect, or financial exploitation.

(1) Changes were made in response to this comment. To
clarify that background checks included more than criminal
history, the title was changed to "Background check." Termi-
nology within the section was revised as needed to reflect that
findings of abandonment, abuse, neglect, or financial exploi-
tation are part of the department's background check process.

(2) Remove volunteers from subsection (1) of this sec-
tion. Some volunteers do not have client contact. Volunteers
are correctly covered under the requirements of subsection

Q).

(2) A change was made in response to this comment. To
be consistent with current WAC and Chapter 43.43 RCW, the
change clarified that volunteers who will have unsupervised
access to clients must have background checks.

WAC 388-101-3270 Staff training before working alone
with clients.

(1) Staff should receive training on client rights before
working alone with clients. This should include the right to be
free from unnecessary physical restraint, isolation, excessive
medication, abuse, neglect, abandonment, and financial
exploitation. WAC 388-101-3280 is not sufficient to protect

(1) No changes were made in response to this comment.
WAC 388-101-3320 requires service providers to promote and
protect all client rights at all times. WAC 388-101-3260(3)
requires that service providers provide staff training sooner
than required by WAC if it is necessary to meet the client's
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client safety. Before working alone with clients, staff should
be trained on policies related to responding to emergencies;
protecting clients from abuse; and reporting to DDD, RCS,
and APS.

identified needs, and to meet state and federal laws regarding
training.

This section does require service providers to train staff
on emergency procedures and reporting requirements before
working alone with clients.

WAC 388-101-3310 Approval of staff-coverage schedules.

(1) Why keep copies of schedules for three months (as
required in subsection (2))?

(1) A change was made in response to this comment. To
be consistent with current WAC, the department deleted the
three month time frame requirement. The service provider
may need to keep copies of the schedule for other purposes.

WAC 388-101-3320 Client rights.

(1) The subsection (2) requirement to promote and protect
clients is a great idea but is simply not practical to require this
level of responsibility.

(2) How far is an agency expected to go to "protect all of
the following client rights, including but not limited to..."?
This rule has the potential for legal fees and countless hours of
staff support to fight any perceived violation of a client's
rights. Remove the requirement to "protect” and clarify the
subsection.

(1) and (2) No changes were made in response to these
comments. Current law, under RCW 71A.10.030 and
[71A.10].040 requires that a client be protected from discrim-
ination and not deprived of any civil rights. Service providers
must comply with state and federal laws to the extent that they
are involved with the client. Service providers are not respon-
sible for the behavior and actions of outside entities or busi-
nesses.

(3) It is demeaning and unnecessary to list specific rights
of developmentally disabled citizens as it infers their rights
are different. Delete subsection (2).

(3) No changes were made in response to this comment.
The list provided examples of typical rights granted by current
state and/or federal law that must be followed.

(4) Subsection (3) may wrongly imply that only adult
family home and boarding home residents have the "addi-
tional rights" that are referenced. To avoid confusion and
unequal protection of group home residents, the rule should
eliminate reference to "additional rights" and include all the
rights listed in those regulations or state that the additional
rights apply to all group home residents receiving services
from service providers.

(4) A change was made in response to this comment. In
order to clarify, the department deleted subsection (3) because
adult family home and boarding home requirements were
already covered under proposed WAC 388-101-3230.

(5) One comment suggested that this rule should advise
providers of additional client rights related to personal
choices; activities, food, and personal appearance; privacy and
visitations; participation in community activities; access to
services from the long term care ombudsman and DRW; and
the exercise of rights without interference, coercion, or
reprisal.

The comment said if these rights are not listed in rule,
providers and clients may not be aware that they exist.

(5) No changes were made in response to these com-
ments. The residential guidelines developed by DDD include
quality of life elements such as personal choices, activities,
personal appearance, relationships with family and friends,
and participation in community activities. WAC 388-101-
3470 requires service providers to use the residential guide-
lines in developing instruction and support activities for each
client in their individual instruction and support plan.

(6) This rule should require the provider to regularly
inform clients of their rights and the processes for enforcing
them as many DDD clients may have no other means of learn-
ing about their rights.

(6) No changes were made in response to this comment.
The individual instruction and support plan, which incorpo-
rate the residential guidelines, must be reviewed at least semi-
annually and include documentation of the client's agreement
to the plan.
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(7) The proposed rule provides for the right to be reason-
ably accommodated in accordance with the Americans with
Disabilities Act. The rule should be amended to also require
reasonable accommodations in accordance with all state and
federal laws, including but not limited to, the Rehabilitation
Act, the Washington Law Against Discrimination, and the
Fair Housing Act.

(7) A change was made in response to this comment. The
department clarified subsection (2)(b) to specify that the rea-
sonable accommodation be done in accordance with state and
federal law.

WAC 388-101-3370 Client health services support.

(1) As written, subsections (2) through (6) would be
required for all clients regardless of need. Unnecessary sup-
port could be provided to clients not needing help with some
activities. Attach these subsections to subsection (1) which
link instruction and support to needs identified in the ISP.

(1) Changes were made to this section in response to the
comment. The department changed language in the section to
clarify that the service provider must provide health services
instruction and support to the client as identified in the indi-
vidual support plan and as otherwise required in this chapter.

WAC 388-101-3380 Client transportation.

(1) The potential need to charge a client for transportation
costs is not addressed by the ISP. Providers would have to
provide unlimited transportation without reimbursement.
This requirement should be clarified or removed.

(1) No changes were made in response to this comment.
The language in this section clarified the ways that client
transportation can be paid for. Under the WAC section, ser-
vice providers would not be required to provide unlimited cli-
ent transportation without reimbursement.

WAC 388-101-3390 Physical and safety requirements.

(1) The tasks listed in subsections (2) through (5) are not
specifically addressed in the ISP. Providers would have to
increase hours of support to clients independent in the
addressed activities. Clarify or remove the requirement.

(1) No changes were made in response to this comment.
Service providers are currently required to ensure that the
physical and safety requirements specified in this section are
met for each client, unless the individual support plan says the
client is capable of meeting their own physical and safety
needs and no support is needed. The client always has the
right to refuse services.

WAC 388-101-3420 Client refusal to participate in ser-
vices.

(1) If a client is refusing to participate in services, provid-
ers should be required to attempt and document attempts to
find and offer alternative services that would be acceptable to
the client so that clients do not unnecessarily forego services
to ensure their health and welfare.

(1) No changes were made in response to this comment.
The proposed rule incorporated the requirements of current
WAC 388-101-1400 which required providers to notify the
case manager if a client's refusal of service if the refusal
adversely affects the client's health and safety. Providers must
also document their efforts to give or acquire services for the
client. Proposed WAC 388-101-3430 further required provid-
ers to notify the department when the client's service needs
change and the current support plan does not address the cli-
ent's needs.

WAC 388-101-3450 Service provider refusal to serve a cli-
ent.

(1) The language in this section does not provide ade-
quate protection for DDD or its clients. Subsection (1) should
be amended to read, "Except as provided in subsection (3) of
this rule, the department will not authorize termination of cli-
ent services unless the department receives written notice
from the service provider 10 working days prior to the pro-
posed termination date and the department determines that
such notice demonstrates a) the provider cannot meet the cli-
ent's needs; and b) the refusal to serve the client would be in
the best interest of the client or other clients."

(1) and (2) Changes were made in response to these com-
ments. The department made clarifying changes to this sec-
tion and WAC 388-101-3440 in order to be consistent with the
requirements found in the current community residential ser-
vices contract. The changes incorporated current community
residential services contract requirements for notification,
process, and documentation that must occur before terminat-
ing client services.
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(2) More protections should be in place to prevent service
providers from terminating services to clients.

(3) To clearly protect the department and clients from
unwarranted immediate terminations, subsection (3) should be
amended to state: "Service providers must immediately notify
the department of urgent situations in which the health and
safety of the client or other clients are at immediate risk. The
department will only authorize immediate terminations of ser-
vices in these situations if the department determines that the
service provider is unable to ensure the immediate health and
safety of the client or other clients and the department can pro-
vide an alternative community placement that will ensure the
health and safety of the client whose services are being termi-
nated."

(3) No changes were made in response to this comment.
WAC 388-101-3440(1) requires providers to promptly notify
the department to ask for emergency assistance when a client's
actions or continued presence causes a health or safety danger.
The purpose of these rules is to specify requirements that ser-
vice providers must follow. The intent is not to define depart-
ment processes.

(4) What if the reason for a provider terminating services
is not in the client's best interest but because the client refuses
to allow health or safety supports? The rule should include
more than the two options given as reasons for terminating
services.

(4) No change was made in response to this comment.
Termination of client services involves case management pro-
cesses. The service provider must meet the requirements in
the community residential services contract. The proposed
rule is consistent with and reflects the requirements found in
that contract.

WAC 388-101-3460 Individual support plan.

(1) The term in this section is very close to the term "indi-
vidual instruction and support plan." Change it to "individual
client support guidelines."

(1) No change was made in response to this comment.
"Individual support plan" is the term used in Chapter 388-828
WAC, The division of developmental disabilities (DDD)
assessment.

WAC 388-101-3470 Development of the individual
instruction and support plan.

(1) The ISP does not refer to goals. Clarify or remove.

(1) A change was made in response to this comment. The
department clarified subsection (2)(a) to include that individ-
ual instruction and support plan goals are developed based on
the information and needs identified in the individual support
plan.

(2) The term in this section is very close to the term "indi-
vidual support plan." Change in some way to make clearer
and less confusing.

(2) No change was made in response to this comment.
The term "individual instruction and support plan" is the term
used in current WAC and DDD policies. The term has been
known to and used by service providers and the department
for numerous years.

WAC 388-101-3480 Documentation of the individual
instruction and support plan.

(1) What does subsection (2) mean? Required support?
Needs to be more specific.

(1) No change was made in response to this comment.
Subsection (2) gives service providers flexibility in the orga-
nization of individual instruction and support plan goals and
information as long as those documents are available to autho-
rized persons when needed. All goals and information do not
have to be kept in a single document.

WAC 388-101-3510 Ongoing updating of the individual
instruction and support plan.

(1) The ISP does not refer to goals as indicated in subsec-
tion (2). Clarify or remove.

(1) No change was made in response to this comment.
Goals have always been a part of the individual instruction
and support plan. The individual support plan provided infor-
mation on the client's assessed needs from which goals are to
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be developed with the client.

WAC 388-101-3530 Individual financial plan.

(1) The ISP does not indicate what portion of client funds
necessary to support as referenced in subsection (1)(c). Clar-
ify or remove.

(1) No change was made in response to this comment.
The proposed rule was consistent with requirements existing
in current rule. Subsection (1)(c) does not require that the
individual support plan identify the specific portion of client
funds where support is needed. Subsection (3) does require
the individual financial plan to specify what client funds and
income will be managed by the provider and which will be
managed by the client and the client's legal representative.

WAC 388-101-3540 Managing client funds.

(1) Two comments said listing staff names in the client
record as required by subsection (8) is impractical. Having
staff sign as needed is more reasonable. Clarify or remove.

(1) No changes were made in response to these com-
ments. The proposed rule reflected no substantive change
from current rules governing service provider management of
client funds that have been in place for a number of years.

WAC 388-101-3690 Medication refusal.

(1) Two comments stated this is not practical for every
missed medication. Documentation through incident reports
has been successful. Eliminate this requirement.

(1) No changes were made in response to these com-
ments. The proposed rule did not require the service provider
to report every missed medication to the prescriber. It
required the service provider to take appropriate action which
may include notifying the prescriber or practitioner when the
client's refusal to take medication could cause harm to the cli-
ent or others.

WAC 388-101-3700 Storage of medications.

(1) It is not reasonable to monitor medication location if

clients take their own medications. Remove this requirement.

(1) No change was made in response to this comment.
The proposed language came directly from DDD Policy 6.19,
Residential Medication Management attached to the current
community residential services contract.

WAC 388-101-3710 Medication organizers and 388-101-
3720 Medications—Documentation.

(1) It is unreasonable to ask a provider to assure medica-
tion organizers are labeled when they are managed by either
the client or family member. Delete this requirement.

(1) A change was made in response to this comment. The
department clarified this language to be consistent with the
current community residential services contract and attached
DDD Policy 6.19, Residential Medication Management.

WAC 388-101-3750 Psychoactive medication treatment
plan.

(1) The proposed rules do not clearly advise providers of
clients' rights to refuse psychotropic medications.

(1) A change was made in response to this comment. The
department clarified WAC 388-101-3690 to indicate that the
client's right to refuse medication included the right to refuse
psychoactive medications.

WAC 388-101-3780 Confidentiality of client records.

(1) The requirement in subsection (1)(c) could be costly
to providers. There is no limit to what a client, family mem-
ber, or the department may request. Add a reasonable limit
and specify it only applies to relevant information.

(1) No change was made in response to this comment.
Current WAC 388-101-1730 required service providers to
make copies of client records available to the department, the
client, and/or legal representative upon their request.

WAC 388-101-3790 Charging for searching and duplicat-
ing.

(1) This section discriminates against clients who are
incapable of requesting their own records and who must rely
on a guardian or attorney to request records on the client's

(1) A change was made in response to this comment. The
change clarified that the service provider may not charge the
client's legal representative for copying records if the repre-
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behalf.

sentative is acting on behalf of a client incapable of making
such a request.

WAC 388-101-3810 Contents of client records.

(1) Please clarify the WAC to make sure that the provider
has copies of legal guardianship papers, regardless of who
provides the document.

(1) No change was made in response to this comment.
The case management program has always had the responsi-
bility for giving copies of legal guardianship papers to the ser-
vice provider.

WAC 388-101-3850 Functional assessment.

(1) The requirement for beginning a functional assess-
ment under subsection (2) is too soon. The standard should be
when behaviors "are currently interfering with the client's
ability to have positive life experiences."

(1) A change was made in response to this comment.
Clarifying language was added to be consistent with func-
tional assessment requirements found in the community resi-
dential services contract and attached DDD Policy 5.14, Posi-
tive Behavior Support.

WAC 388-101-3920 Physical interventions.

(1) Subsection (3)(b)(i) to include additional language to
allow physical interventions in emergencies "only if abso-
lutely necessary to protect the client or others from injury."
This change would be consistent with federal requirements for
ICF/MR facilities.

(1) A change was made in response to this comment.
Clarifying language from DDD Policy 5.15 was added to say
that emergency restrictive procedures may be used when a cli-
ent's behavior presents an immediate risk to the health and
safety of the client or others, or a threat to property. Clarifying
language was also added to WAC 388-101-3890 stating that
restrictive procedures may only be used for purposes of pro-
tecting clients, others, and property. These changes were con-
sistent with the requirements of the community residential ser-
vices contract and attached DDD Policy 5.15, Use of Restric-
tive Procedures.

WAC 388-101-3960 Monitoring physical and mechanical
restraints.

(1) When using physical or mechanical restraints, provid-
ers should be required to document checks on the client at
least every thirty minutes and to allow clients the opportunity
for motion and exercise for at least ten minutes every two
hours.

(1) A change was made in response to this comment. The
change clarified that the service provider must ensure that any
client in restraints is continuously observed. The clarifying
language was consistent with DDD Policy 5.15, Use of
Restrictive Procedures.

WAC 388-101-4150 Mandated reporting to the depart-
ment.

(1) Subsection (4) should require documentation of what
steps the provider took to protect and examples of protective
measures that must be taken to protect the client from abuse,
neglect, and exploitation.

(1) No changes were made in response to this comment.
This proposed rule was consistent with the current residential
services contract requirements and attached DDD Policy 6.12,
Residential Reporting Requirements Including Abuse/Neglect
Reporting.

(2) Providers should be required to conduct their own
internal investigation of alleged abuse or neglect to ensure the
health and welfare of clients. Add that provider investigations
should not interfere with, substitute for, or be relied upon by
external state investigations.

(2) No changes were made in response to this comment.
Proposed WAC 388-101-4150(4) required providers to protect
the alleged victim and others. Proposed WAC 388-101-3240
required service providers to develop, implement, and train
staff on policies and procedures related to protecting clients
when there's been an allegation of abuse, neglect, financial
exploitation, or abandonment. In order to meet their obliga-
tion to protect, providers would need to gather sufficient infor-
mation to allow them to meet their obligation to protect cli-
ents. WAC 388-101-3150 required service providers to allow
the department to conduct program related audits, evaluations,
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or complaint investigations; and to cooperate with department
representatives in the performance of official duties.

WAC 388-101-4180 Investigation of mandated reports.

The specific responses to the comments are found in (1)
and (2) below. After review and analysis, the department
determined to move the pertinent parts of the language to a
new section WAC 388-101-4265 where it is placed more
appropriately under the Abuse-neglect finding - Individual.

(1) This section should be amended to include guidelines
for determining whether a complaint should be investigated.

(1) A change was made in response to this comment. The
department determined that this subsection referred to depart-
ment processes which do not belong in WAC, therefore, the
subsection was deleted.

(2) The proposed rule limits investigations to allegations
about service providers, individuals associated with a service
provider, and clients receiving services under this chapter. It
should be amended to clarify that the department has authority
to investigate all allegations involving any client receiving
services from a certified provider but that the procedures in
WAC 388-101-4270 through 388-101-4340 apply to allega-
tions against the provider, anyone associated with the provider
or another client.

(2) No change was made in response to this comment.
This chapter applies only to the certified community residen-
tial service and support program and those associated with the
program. Other areas of the department would investigate
other allegations.

WAC 388-101-4030 Community protection—Client trans-
portation.

(1) A blanket requirement that all transportation be super-
vised infringes on the rights of participants to live in the least
restrictive setting possible and their right to reduce current
restrictions over time.

(1) A change was made in response to this comment. The
change was consistent with the current community residential
services contract and attached DDD Policy 15.04, Community
Protection Intensive Supported Living Services. The depart-
ment clarified that the provider must ensure or provide trans-
portation supervision as needed by the CPP client.

WAC 388-101-3990 Community protection—Treatment
team meetings, 388-101-4010 Community protection—
Written individual plan, 388-101-4050 Community pro-
tection—Reducing a client's restrictions, and 388-101-
4060 Community protection—Leaving the program
against treatment team advice.

Comments were made about the above proposed sections
that included recommendations regarding rules governing the
community protection program.

No changes were made in response to these comments.

The purpose of these rules is to clarify the requirements
that certified community residential services and support pro-
viders are responsible to follow. It is not within the scope of
these rules to define the standards and requirements of the
community protection program.

Comments and recommendations regarding these sec-
tions have been forwarded to the appropriate Division of
Developmental Disabilities program staft for review and con-
sideration.

No mention of appeal rights for CPP clients. The proposed
WAC includes no reference to the administrative appeal rights
for CPP clients and no mention of the process for providing

notice and a forum for the CPP clients to exercise these rights.

No change was made in response to this comment.

This comment pertains to rules governing the community
protection program and has been forwarded to appropriate
Division of Developmental Disabilities program staff for
review and consideration.

No mention of the availability of attorneys for CPP clients.
The department should promulgate rules which ensure that
CPP clients are informed of the availability of attorneys at
critical times where their rights may be in jeopardy.

No change was made in response to this comment.

This comment pertains to rules governing the community
protection program and has been forwarded to appropriate
Division of Developmental Disabilities program staff for
review and consideration.
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A final cost-benefit analysis is available by contacting
John Gaskell, P.O. Box 45600, Olympia, WA 98504-5600,
phone (360) 725-3210, fax (360) 438-7903, e-mail gaskejw
@dshs.wa.gov. The cost-benefit analysis was not changed.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 136,
Amended 0, Repealed 107.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 136, Amended 0, Repealed 107.

Date Adopted: December 21, 2007.

Robin Arnold-Williams
Secretary

DEFINITIONS

NEW SECTION

WAC 388-101-3000 Definitions. "Abandonment"
means action or inaction by a person or entity with a duty of
care for a vulnerable adult that leaves the vulnerable person
without the means or ability to obtain necessary food, cloth-
ing, shelter, or health care.

"Abuse'" means:

(1) The willful action or inaction that inflicts injury,
unreasonable confinement, intimidation, or punishment of a
vulnerable adult;

(2) In instances of abuse of a vulnerable adult who is
unable to express or demonstrate physical harm, pain, or
mental anguish, the abuse is presumed to cause physical
harm, pain, or mental anguish; and

(3) Abuse includes sexual abuse, mental abuse, physical
abuse, and exploitation of a vulnerable adult, which have the
following meanings:

(a) "Sexual abuse" means any form of nonconsensual
sexual contact, including but not limited to unwanted or inap-
propriate touching, rape, sodomy, sexual coercion, sexually
explicit photographing, and sexual harassment. Sexual abuse
includes any sexual contact between a staff person, who is
not also a resident or client, of a facility or a staff person of a
program authorized under chapter 71A.12 RCW, and a vul-
nerable adult living in that facility or receiving service from a
program authorized under chapter 71A.12 RCW, whether or
not it is consensual.

(b) "Physical abuse" means the willful action of inflict-
ing bodily injury or physical mistreatment. Physical abuse
includes, but is not limited to, striking with or without an
object, slapping, pinching, choking, kicking, shoving, prod-
ding, or the use of chemical restraints or physical restraints
unless the restraints are consistent with licensing and certifi-
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cation requirements, and includes restraints that are other-
wise being used inappropriately.

(¢) "Mental abuse' means any willful action or inaction
of mental or verbal abuse. Mental abuse includes, but is not
limited to, coercion, harassment, inappropriately isolating a
vulnerable adult from family, friends, regular activity, and
verbal assault that includes ridiculing, intimidating, yelling,
or swearing.

(d) "Exploitation" means an act of forcing, compelling,
or exerting undue influence over a vulnerable adult causing
the vulnerable adult to act in a way that is inconsistent with
relevant past behavior, or causing the vulnerable adult to per-
form services for the benefit of another.

"Case manager" means the division of developmental
disabilities case resource manager or social worker assigned
to a client.

"Certification" means a process used by the department
to determine if an applicant or service provider complies with
the requirements of this chapter and is eligible to provide cer-
tified community residential services and support to clients.

"Chaperone agreement" means a plan or agreement
that describes who will supervise a community protection
program client when service provider staff is not present.
This plan or agreement is negotiated with other agencies and
individuals who support the client, including the client's legal
representative and family.

"Chemical restraint" means the use of psychoactive
medications for discipline or convenience and not prescribed
to treat the client's medical symptoms.

"Client" means a person who has a developmental dis-
ability as defined in RCW 71A.10.020(3) and who also has
been determined eligible to receive services by the division
of developmental disabilities under chapter 71A.16 RCW.
For purposes of informed consent and decision making
requirements, the term "client" includes the client's legal rep-
resentative to the extent of the representative's legal author-
ity.

"Client services" means instruction and support ser-
vices that service providers are responsible to provide as
identified in the client's individual support plan.

"Crisis diversion" means temporary crisis residential
services and supports provided to clients at risk of psychiatric
hospitalization and authorized by the division of develop-
mental disabilities.

"Crisis diversion bed services" means crisis diversion
that is provided in a residence maintained by the service pro-
vider.

"Crisis diversion support services" means crisis diver-
sion that is provided in the client's own home.

"Department" means the Washington state department
of social and health services.

"Financial exploitation' means the illegal or improper
use of the property, income, resources, or trust funds of the
vulnerable adult by any person for any person's profit or
advantage other than the vulnerable adult's profit or advan-
tage.

"Functional assessment" means a comprehensive eval-
uation of a client's challenging behavior(s). This evaluation
is the basis for developing a positive behavior support plan.
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"Group home'" means a residence that is licensed as
either a boarding home or an adult family home by the
department under chapters 388-78A or 388-76 WAC. Group
homes provide community residential instruction, supports,
and services to two or more clients who are unrelated to the
provider.

"Group training home" means a certified nonprofit
residential facility that provides full-time care, treatment,
training, and maintenance for clients, as defined under RCW
71A.22.020(2).

"Immediate" or "Immediately" means within twenty-
four hours for purposes of reporting abandonment, abuse,
neglect, or financial exploitation of a vulnerable adult.

"Individual financial plan" means a plan describing
how a client's funds will be managed when the service pro-
vider is responsible for managing any or all of the client's
funds.

"Individual instruction and support plan" means a
plan developed by the service provider and the client. The
individual instruction and support plan:

(1) Uses the information and assessed needs documented
in the individual support plan to identify areas the client
would like to develop;

(2) Includes client goals for instruction and support that
will be formally documented during the year; and

(3) Must contain or refer to other applicable support or
service information that describes how the client's health and
welfare needs are to be met (e.g. individual financial plan,
positive behavior support plan, cross system crisis plan, indi-
vidual support plan, individual written plan, client-specific
instructions).

"Individual support plan" means a document that
authorizes and identifies the division of developmental dis-
abilities paid services to meet a client's assessed needs.

"Instruction" means goal oriented teaching that is
designed for acquiring and enhancing skills.

"Legal representative" means a person's legal guard-
ian, a person's limited guardian when the subject matter is
within the scope of the limited guardianship, a person's attor-
ney at law, a person's attorney in fact, or any other person
who is authorized by law to act for another person.

"Managing client funds" means that the service pro-
vider:

(1) Has signing authority for the client;

(2) Disperses the client's funds; or

(3) Limits the client's access to funds by not allowing
funds to be spent.

"Mechanical restraint" means a device or object,
which the client cannot remove, applied to the client's body
that restricts his/her free movement.

"Medication administration" means the direct appli-
cation of a prescribed medication whether by injection, inha-
lation, ingestion, or other means, to the body of the client by
an individual legally authorized to do so.

"Medication assistance' means assistance with self-
administration of medication rendered by a non-practitioner
to a client receiving certified community residential services
and supports in accordance with chapter 69.41 RCW and
chapter 246-888 WAC.
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"Medication service' means any service provided by a
certified community residential services and support provider
related to medication administration or medication assistance
provided through nurse delegation and medication assistance.

"Neglect" means:

(1) A pattern of conduct or inaction by a person or entity
with a duty of care that fails to provide the goods and services
that maintain physical or mental health of a vulnerable adult,
or that fails to avoid or prevent physical or mental harm or
pain to a vulnerable adult; or

(2) An act or omission that demonstrates a serious disre-
gard of consequences of such a magnitude as to constitute a
clear and present danger to the vulnerable adult's health, wel-
fare, or safety, including but not limited to conduct prohibited
under RCW 9A.42.100.

"Physical intervention'" means the use of a manual
technique intended to interrupt or stop a behavior from occur-
ring. This includes using physical restraint to release or
escape from a dangerous or potentially dangerous situation.

"Physical restraint" means physically holding or
restraining all or part of a client's body in a way that restricts
the client's free movement. This does not include briefly
holding, without undue force, a client in order to calm
him/her, or holding a client's hand to escort the client safely
from one area to another.

"Psychoactive" means possessing the ability to alter
mood, anxiety level, behavior, cognitive processes, or mental
tension, usually applied to pharmacological agents.

"Psychoactive medications" means medications pre-
scribed to improve or stabilize mood, mental status or behav-
ior. Psychoactive medications include anti-psychotics/neu-
roleptics, atypical anti-psychotics, antidepressants, stimu-
lants, sedatives/hypnotics, and anti-mania and anti-anxiety
drugs.

"Qualified professional" means a person with at least
three years' experience working with individuals with devel-
opmental disabilities and as required by RCW 71A.12.220
(12).

"Restrictive procedure" means any procedure that
restricts a client's freedom of movement, restricts access to
client property, requires a client to do something which
he/she does not want to do, or removes something the client
owns or has earned.

"Risk assessment" means an assessment done by a
qualified professional and as required by RCW 71A.12.230.

"Service provider" means a person or entity certified
by the department who delivers services and supports to meet
a client's identified needs. The term includes the state oper-
ated living alternative (SOLA) program.

"Support" means assistance a service provider gives a
client based on needs identified in the individual support
plan.

"Supported living" means instruction, supports, and
services provided by service providers to clients living in
homes that are owned, rented, or leased by the client or their
legal representative.

"Treatment team' means the program participant and
the group of people responsible for the development, imple-
mentation, and monitoring of the person's individualized sup-
ports and services. This group may include, but is not limited
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to, the case manager, therapist, the service provider, employ-
ment/day program provider, and the person's legal represen-
tative and/or family, provided the person consents to the fam-
ily member's involvement.

"Vulnerable adult" includes a person:

(1) Sixty years of age or older who has the functional,
mental, or physical inability to care for himself or herself; or

(2) Found incapacitated under chapter 11.88 RCW; or

(3) Who has a developmental disability as defined under
RCW 71A.10.020; or

(4) Admitted to any facility; or

(5) Receiving services from home health, hospice, or
home care agencies licensed or required to be licensed under
chapter 70.127 RCW; or

(6) Receiving services from an individual provider.

"Willful" means the deliberate, or non-accidental,
action or inaction by an alleged perpetrator that he/she knew
or reasonably should have known could cause a negative out-
come, harm, injury, pain, and anguish.

"Written individual plan" means a plan developed for
clients in the community protection program that includes:

(1) An assessment of the client's emotional and behav-
ioral issues as related to community protection risks;

(2) Specific intervention strategies and techniques
related to community protection risks;

(3) Specific restrictions and measures, including security
precautions, both in-home and out-of-home; and

(4) Signatures of the client's case manager and the client.

CERTIFICATION AND MONITORING

NEW SECTION

WAC 388-101-3010 Certified community residential
services and supports. In order for a person or entity to
deliver client instruction and support services under this
chapter the person or entity must:

(1) Be certified by the department; and

(2) Be granted a contract by the department.

NEW SECTION

WAC 388-101-3020 Compliance. The service provider
must be in compliance with:

(1) All the requirements of this chapter. Except that, the
licensing requirements for adult family homes and boarding
homes supersede this chapter if the requirements under
respective chapters 388-76 and 388-78 A WAC conflict with
this chapter;

(2) The laws governing this chapter, including chapter
71A.12 and 71A.22 RCW;

(3) The requirements of chapter 74.34 RCW;

(4) The department's residential services contract.
Except that, the requirements of this chapter supersede any
conflicting requirements with the contract, or appendices to
the contract; and

(5) Other relevant federal, state and local laws, require-
ments, and ordinances.
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NEW SECTION

WAC 388-101-3030 Application required. (1) A per-
son or entity must complete an application before the depart-
ment will consider initial certification; and

(2) The service provider must complete an application

before the department will consider a request for change of
ownership as detailed in WAC 388-101-3060.

NEW SECTION

WAC 388-101-3040 Residential services contract. (1)
The service provider may request a department residential
services contract after approval for initial certification or for
change of ownership.

(2) The service provider must have a separate contract
for each region where they receive referrals to serve clients.

(3) The service provider's residential services contract
will be terminated by the department upon termination of cer-
tification.

NEW SECTION

WAC 388-101-3050 Application for initial certifica-
tion. (1) To apply for initial certification an applicant must
submit to the department:

(a) A letter of intent that includes:

(1) Contact information;

(i1) Geographical area of service; and

(iii) Type of service provided, including group home,
supported living, community protection, or group training
home.

(b) A completed and signed application on forms desig-
nated by the department;

(c) All attachments specified in the application and any
other information the department may request including but
not limited to:

(i) Administrator resumes;

(i1) Statements of financial stability;

(iii) Professional references;

(iv) Relevant experiences and qualifications of the indi-
vidual or agency; and

(v) Assurances the applicant will not discriminate
against any client or employee.

(d) A copy of the license if applying for certification as a
group home;

(e) The name of the administrator of the program; and

(f) Department criminal history background check on
forms designated by the department for the individual or indi-
viduals designated to serve as administrator of the proposed
program.

(2) The applicant must submit a revised application, if
any information on the application changes before the initial
certification is issued.

(3) The department will only process a completed appli-
cation.

(4) Each person named in the application for initial certi-
fication is considered separately and jointly by the depart-
ment.

Permanent



WSR 08-02-022

(5) Based on the documentation received, the department
will notify the applicant in writing regarding the department's
certification decision.

(6) The applicant must comply with additional require-
ments identified in this chapter if intending to support com-
munity protection clients.

NEW SECTION

WAC 388-101-3060 Change of ownership. (1) To
apply for a change of ownership, an applicant must submit an
application and the required reports and documents to the
department when there is a change of:

(a) The business entity ownership; or

(b) The form of legal organization.

(2) The service provider applying for a change of owner-
ship may be required to provide any or all items listed in
WAC 388-101-3050.

(3) If the applicant is not a current service provider, the
applicant must apply for initial certification.

NEW SECTION

WAC 388-101-3070 Notice for change of ownership.
The current service provider must notify:

(1) The department in writing sixty days before a change
of ownership; and

(2) Clients or their legal representatives in writing thirty
days before a change of ownership.

NEW SECTION

WAC 388-101-3080 The department may deny—
Application. The department may deny the application for
initial certification or change of ownership if any person
named in the application:

(1) Has shown a lack of understanding, ability or emo-
tional stability to meet the identified needs of vulnerable
adults;

(2) Had a department contract, certification, or license
withdrawn or denied by the department, or has been sub-
jected to enforcement actions;

(3) Had a contract, certification, or license withdrawn or
denied or was subjected to enforcement action in another
state;

(4) Obtained or attempted to obtain a license or certifica-
tion by fraudulent means or misrepresentation;

(5) Has relinquished or been denied a license or license
renewal to operate a home or facility that was licensed for the
care of children or vulnerable adults;

(6) Refused to permit authorized department representa-
tives to interview clients or to have access to client records;

(7) Has been convicted of a drug related conviction
within the past five years without evidence of rehabilitation;
or

(8) Has been convicted of an alcohol related conviction
within the past five years without evidence of rehabilitation.
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NEW SECTION

WAC 388-101-3090 The department must deny—
Application. The department must deny an application for
initial certification or change of ownership if any person
named in the application was:

(1) Convicted of a crime against children or other per-
sons or crimes relating to financial exploitation as defined
under RCW 43.43.830 or 43.43.842;

(2) Found by a court in a protection proceeding or in a
civil damages lawsuit under chapter 74.34 RCW to have
abused, neglected, abandoned or financially exploited a vul-
nerable adult;

(3) Found in any dependency action under chapter 13.34
RCW to have sexually assaulted, neglected, exploited, or
physically abused any minor;

(4) Found by a court in a domestic relations proceeding
under Title 26 RCW to have sexually abused, exploited, or
physically abused any minor;

(5) Found in any final decision issued by a disciplinary
board to have sexually or physically abused or exploited any
minor or have abused, neglected, abandoned, or financially
exploited any vulnerable adult as defined under chapter 74.34
RCW,; or

(6) The subject of a stipulated finding of fact, conclusion
of law, an agreed order, finding of fact, final order issued by
a disciplining authority or final decision by any federal or
state agency or department, a court of law, or entered into a
state registry or department or agency list with a finding of
abuse, neglect, financial exploitation, or abandonment of a
minor or a vulnerable adult as defined in chapter 74.34 RCW.

NEW SECTION

WAC 388-101-3100 Certification—Initial. (1) The
department may approve the individual or entity for initial
certification when the individual or entity complies with the
requirements of this chapter. The department may:

(a) Grant initial certification for up to one hundred and
eighty days of the effective date of the residential services
contract; and

(b) Extend initial certification for an additional period up
to one hundred and eighty days.

(2) If an applicant does not receive a residential services
contract, initial certification will be valid for up to one year.

NEW SECTION

WAC 388-101-3110 Certification—Regular. (1) The
department may approve the service provider for regular cer-
tification when the service provider complies with the
requirements of this chapter and the residential services con-
tract. The department may:

(a) Grant certification to a service provider for up to two
years; and

(b) Extend regular certification for an additional period
up to one hundred and eighty days.

(2) If a service provider does not comply with the certifi-
cation requirements, the department may provisionally cer-
tify or decertify a service provider.
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NEW SECTION

WAC 388-101-3130 Certification evaluation. (1) The
department may conduct an on-site certification evaluation of
each service provider at any time, but at least once every two
years.

(2) During certification evaluations the service pro-
vider's administrator or designee must:

(a) Cooperate with department representatives during the
on-site visit;

(b) Provide all contractor records, client records, and
other relevant information requested by the department repre-
sentatives;

(c) Ensure the service provider's administrator or desig-
nee is available during any visit to respond to questions or
issues identified by department representatives; and

(d) Ensure the service provider's administrator or desig-
nee is present at the exit conference.

NEW SECTION

WAC 388-101-3140 Complaint investigation. The
department may conduct unannounced complaint investiga-
tions to determine the service provider's compliance with this
chapter, the residential services contract, and applicable laws
and requirements.

NEW SECTION

WAC 388-101-3150 State and federal access to pro-
gram. The service provider must:

(1) Allow any state or federal department or agency to
conduct audits, evaluations, or complaint investigations
related to this program or to clients served in this program;

(2) Allow department representatives to review a client's
records and activities at any time to see if the service provider
continues to address the clients' needs for instruction and sup-
port activities;

(3) Allow the department representatives' access to cli-
ents, the client's legal representative and family members;

(4) Cooperate with department representatives in the
performance of official duties; and

(5) Allow access to clients and client records by an advo-
cacy group if the advocacy group has access authority under
state or federal law.

NEW SECTION

WAC 388-101-3160 Plan of correction. The service
provider must:

(1) Submit a signed plan of correction to the department
according to established department processes and timelines;
and

(2) Include in the plan of correction:

(a) What the service provider did or will do to correct
each deficiency;

(b) How the service provider will prevent future prob-
lems of this type;

(c) Who will be responsible for monitoring the correc-
tions to ensure the problems do not recur; and

(d) When lasting correction will be achieved.
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NEW SECTION

WAC 388-101-3170 Group training home. After the
effective date of this chapter a person or entity desiring to
become a group training home must:

(1) Complete an application on forms and attachments
designated by the department; and

(2) Currently be:

(a) Certified as a community residential services and
support provider;

(b) Licensed as an adult family home under chapter
70.128 RCW; and

(c) A nonprofit business in accordance with state and
federal law.

NEW SECTION

WAC 388-101-3180 Department approval of group
training home status. The department will consider, at a
minimum, the following when determining whether to
approve or deny an application for group training home sta-
tus:

(1) The needs of the program;

(2) Available funding;

(3) The information received from the applicant;
(4) The certification history of the applicant;

(5) The licensing history of the applicant; and
(6) The capacity of the home.

ADMINISTRATIVE REQUIREMENTS

NEW SECTION

WAC 388-101-3190 Service provider responsibili-
ties. (1) Service providers must meet the requirements of:

(a) This chapter;

(b) Each contract and statement of work entered into
with the department;

(¢) Each client's individual support plan when the indi-
vidual support plan identifies the service provider as respon-
sible; and

(d) Each client's individual instruction and support plan.

(2) The service provider must:

(a) Have a designated administrator and notify the
department when there is a change in administrator;

(b) Ensure that clients have immediate access to staff, or
the means to contact staff, at all times;

(¢) Provide adequate staff within contracted hours to
administer the program and meet the needs of clients;

(d) Not routinely involve clients in the unpaid instruction
and support of other clients;

(e) Not involve clients receiving crisis diversion services
in the instruction and support of other clients; and

(f) Retain all records and other material related to the
residential services contract for six years after expiration of
the contract.
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NEW SECTION

WAC 388-101-3200 Staffing requirements. The ser-
vice provider must ensure each staff meets the following
minimum requirements:

(1) Have a high school diploma or GED equivalent,
unless the employees were hired before September 1, 1991;

(2) Be at least eighteen years of age or older when
employed as a direct care staff, or at least twenty-one years of
age or older when employed as an administrator;

(3) Have a clear understanding of job responsibilities and
knowledge of individual support plans and client needs; and

(4) Passed the department background check as required
by WAC 388-101-3250.

NEW SECTION

WAC 388-101-3210 Administrative documents. The
service provider must prepare and maintain written docu-
ments as follows:

(1) A mission statement;

(2) A program description;

(3) An organizational chart and description showing all
supervisory relationships;

(4) Description of staff roles and responsibilities, includ-
ing the person designated to act in the absence of the admin-
istrator; and

(5) Staffing schedules.

NEW SECTION

WAC 388-101-3220 Administrator responsibilities.
The service provider must ensure that the administrator deliv-
ers services to clients consistent with this chapter, and the
department's residential services contract. This includes but
is not limited to:

(1) Overseeing all aspects of staffing, such as recruit-
ment, staff training, and performance reviews;

(2) Developing and maintaining policies and procedures
that give staff direction to provide appropriate services and
support as required by this chapter and the department con-
tract; and

(3) Maintaining and securely storing client, personnel,
and financial records.

NEW SECTION

WAC 388-101-3230 Group homes. A service provider
who is a licensed adult family home or boarding home must:

(1) Provide care and services in accordance with this
chapter and with licensing requirements under chapters 388-
76 and 388-78 A WAC respectively;

(2) Comply with client rights requirements in chapter
70.129 RCW and this chapter;

(3) Comply with the home's licensing requirements if
there is a conflict with requirements in this chapter; and

(4) Comply with this chapter if the requirement is over
and above the home's licensing requirements.
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NEW SECTION

WAC 388-101-3240 Policies and procedures. (1) The
service provider must develop, implement, and train staff on
policies and procedures to address what staff must do:

(a) Related to client rights, including a client's right to
file a complaint or suggestion without interference;

(b) Related to soliciting client input and feedback on
instruction and support received,;

(c) Related to reporting suspected abuse, neglect, finan-
cial exploitation, or abandonment;

(d) To protect clients when there have been allegations
of abuse, neglect, financial exploitation, or abandonment;

(e) In emergent situations that may pose a danger or risk
to the client or others, such as in the event of death or serious
injury to a client;

(f) In responding to missing persons and client emergen-
cies;

(g) Related to emergency response plans for natural or
other disasters;

(h) When accessing medical, mental health, and law
enforcement resources for clients;

(1) Related to notifying a client's legal representative,
and/or relatives in case of emergency;

(j) When receiving and responding to client grievances;
and

(k) To respond appropriately to aggressive and assault-
ive clients.

(2) The service provider must develop, implement, and
train staff on policies and procedures in all aspects of the
medication support they provide, including but not limited to:

(a) Supervision;

(b) Client refusal;

(c) Services related to medications and treatments pro-
vided under the delegation of a registered nurse consistent
with chapter 246-840 WAC;

(d) The monitoring of a client who self-administers their
own medications;

(e) Medication assistance for clients needing this sup-
port; and

(f) What the service provider will do in the event they
become aware that a client is no longer safe to take their own
medications.

(3) The service provider must maintain current written
policies and procedures and make them available to all staff;
and to clients and legal representatives upon request.

NEW SECTION

WAC 388-101-3250 Background checks. (1) The ser-
vice provider must obtain background checks including, but
not limited to background inquiries and criminal history dis-
closure from the department for all administrators, employ-
ees, volunteers, and subcontractors who may have unsuper-
vised access to clients.

(2) The service provider must not allow the following
persons to have unsupervised access to clients until the ser-
vice provider receives successful background check results
from the department:

(a) Administrators;

(b) Employees;



Washington State Register, Issue 08-04

(c) Volunteers or students; and

(d) Subcontractors.

(3) Service providers or applicants who have lived in
Washington state less than three years or who are otherwise
required to complete a fingerprint-based background check
may be hired for a one hundred twenty-day provisional
period as allowed under law when:

(a) The applicant or service provider is not disqualified
based on the initial result of the background check from the
department; and

(b) A fingerprint-based background check is pending.

(4) The service provider must notify the person, within
ten days of receiving the result, that he or she may request a
copy of the background check.

(5) The service provider must renew the background
check at least every thirty-six months and keep current
department background checks for each administrator,
employee, volunteer or subcontractor of a service provider.

(6) Licensed boarding homes or adult family homes must
adhere to the current regulations in this chapter and in the
applicable licensing laws.

(7) Service providers must follow the requirements of
RCW 43.43.830 through 43.43.842 and RCW 74.15.030.

NEW SECTION

WAC 388-101-3260 Staff training. The service pro-
vider must:

(1) Provide and document required training to staff;

(2) Within the first six months, ensure that staff receives
a minimum of thirty-two total hours of training that meets the
training requirements of this chapter;

(3) Provide staff training sooner if required by the cli-
ent's identified needs; and

(4) Meet state and federal laws regarding training; such
as, bloodborne pathogens training referenced in WAC 296-
823-120.

NEW SECTION

WAC 388-101-3270 Staff training before working
alone with clients. The service provider must train staff in
the following before the employee works alone with clients:

(1) Current individual instruction and support plans of
each client with whom the employee works;

(2) Emergency procedures for clients;

(3) The reporting requirements for abuse and neglect
under chapter 74.34 RCW; and

(4) Client confidentiality.

NEW SECTION

WAC 388-101-3280 Staff training within four weeks
of employment. The service provider must provide training
within the first four weeks of employing a staff person to
include:

(1) The service provider's mission statement;

(2) Policies and procedures; and

(3) On-the-job training.

WSR 08-02-022

NEW SECTION

WAC 388-101-3290 Staff training within six months
of employment. The service provider must provide training
within the first six months of employing a staff person, to
include:

(1) First aid and CPR;

(2) Bloodborne pathogens with HIV/AIDS information;

(3) Client services;

(4) Residential guidelines; and

(5) Positive behavior support.

NEW SECTION

WAC 388-101-3300 Staff training to be current. The
service provider must ensure that each employee keeps their
first aid training, CPR certification, and bloodborne patho-
gens training current.

NEW SECTION

WAC 388-101-3310 Approval of staff-coverage
schedules. (1) The service provider must obtain division of
developmental disabilities approval of schedules to provide
twenty-four hour support, at the following times:

(a) Prior to certification review;

(b) When household configuration changes affect staff
coverage; or

(c) When additional staffing is requested or needed by
the client.

(2) The service provider must retain copies of the staff
coverage schedules.

CLIENT RIGHTS AND TREATMENT

NEW SECTION

WAC 388-101-3320 Client rights. Clients have the
same legal rights and responsibilities guaranteed to all other
individuals by the United States Constitution, federal and
state law unless limited through legal processes. Service pro-
viders must promote and protect all of the following client
rights, including but not limited to:

(1) The right to be free from discrimination;

(2) The right to be reasonably accommodated in accor-
dance with state and federal law;

(3) The right to privacy, including the right to receive
and send private mail and telephone calls;

(4) The right to participate in an appropriate program of
publicly supported education;

(5) The right to be free from harm, including unneces-
sary physical restraint, isolation, excessive medication,
abuse, neglect, abandonment, and financial exploitation; and

(6) The right to refuse health services, medications,
restraints, and restrictions.

NEW SECTION

WAC 388-101-3330 Treatment of clients. Service pro-
viders must treat clients with dignity and consideration,
respecting the client's civil and human rights at all times.
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CLIENT SERVICES

NEW SECTION

WAC 388-101-3340 Subcontracting. The service pro-
vider must not subcontract any service without prior written
approval from the department. The service provider must
ensure that all required terms, conditions, assurances and cer-
tifications are included in all subcontracts.

NEW SECTION

WAC 388-101-3350 Residential guidelines. The ser-
vice provider must use the following department residential
guidelines when providing services to each client:

(1) Health and safety;

(2) Personal power and choice;

(3) Competence and self-reliance;

(4) Positive recognition by self and others;

(5) Positive relationships; and

(6) Integration in the physical and social life of the com-
munity.

NEW SECTION

WAC 388-101-3360 Client services. Service providers
must provide each client instruction and/or support to the
degree the individual support plan identifies the service pro-
vider as responsible. Instruction and/or support to the client
may include but are not limited to the following categories:

(1) Home living activities;

(2) Community living activities;

(3) Life-long learning activities;

(4) Health and safety activities;

(5) Social activities;

(6) Employment;

(7) Protection and advocacy activities;

(8) Exceptional medical support needs; and

(9) Exceptional behavioral support needs.

NEW SECTION

WAC 388-101-3370 Client health services support.
The service provider must provide instruction and/or support
as identified in the individual support plan and as required in
this chapter to assist the client with:

(1) Accessing health, mental health, and dental services;

(2) Medication management, administration, and assis-
tance;

(3) Maintaining health records;

(4) Arranging appointments with health professionals;

(5) Monitoring medical treatment prescribed by health
professionals;

(6) Communicating directly with health professionals
when needed; and

(7) Receiving an annual physical and dental examination
unless the appropriate medical professional gives a written
exception.
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NEW SECTION

WAC 388-101-3375 Nurse delegation. (1) Service pro-
vider staff must not perform a delegated nursing task for the
client before the delegating nurse has obtained consent from
the client or person authorized to give consent.

(2) The service provider must not allow an employee to
perform any nursing task that violates applicable statutes and
rules, including:

(a) Chapter 18.79 RCW, Nursing care;

(b) Chapter 18.88A RCW, Nursing assistants;

(c) Chapter 246-840 WAC, Practical and registered nurs-
mg;

(d) Chapter 246-841 WAC, Nursing assistants; and

(e) Chapter 246-888 WAC, Medication assistance.

NEW SECTION

WAC 388-101-3380 Client transportation. (1) The
service provider must meet the client's transportation needs
by:

(a) Not charging the client for transportation costs except
as specified in the client's individual support plan;

(b) Using the client's Medicaid coupons for covered
transportation, if available; and

(c) Ensuring that other transportation is provided as
specified in the client's individual support plan.

(2) The service provider must provide transportation or
ensure that clients have a way to get to and from:

(a) Emergency medical care;

(b) Medical appointments; and

(c) Therapies.

(3) As specified in the client's individual support plan,
the service provider must provide necessary assistance with
transportation to and from:

(a) School or other publicly funded services;

(b) Work;

(c) Leisure or recreation activities; and

(d) Client-requested activities.

(4) A vehicle that the service provider uses to transport
clients must be insured as required by chapters 46.29 and
46.30 RCW.

(5) The service provider must maintain a business auto-
mobile insurance policy on service provider owned vehicles
used to transport clients.

(6) The service provider must maintain non-owned vehi-
cle insurance coverage for vehicles not owned by the service
provider but used to transport clients.

(7) Service providers, employees, subcontractors, and
volunteers who transport clients must have a valid driver's
license as required by chapter 46.20 RCW.

NEW SECTION

WAC 388-101-3390 Physical and safety require-
ments. (1) Crisis diversion support service providers are
exempt from the requirements in this section.

(2) The service provider must ensure that the following
home safety requirements are met for each client unless oth-
erwise specified in the client's individual support plan:

(a) A safe and healthy environment;



Washington State Register, Issue 08-04

(b) Accessible telephone equipment and a list of emer-
gency contact numbers;

(c) An evacuation plan developed and practiced with the
client;

(d) Unblocked door and window for emergency exit;

(e) A safe storage area for flammable and combustible
materials;

(f) An operating smoke detector, with a light-alarm for
clients with hearing impairments;

(g) An accessible flashlight or other safe accessible light
source in working condition; and

(h) Basic first-aid supplies.

(3) The service provider must assist clients in regulating
household water temperature unless otherwise specified in
the client's individual support plan as follows:

(a) Maintain water temperature in the household no
higher than one hundred and twenty degrees Fahrenheit;

(b) Check water temperature when the client first moves
into the household and at least once every three months from
then on; and

(c) Regulate water temperature for clients who receive
twenty-four hour support, and for other clients as specified in
the individual support plan.

(4) The service provider must document and keep
records that indicate that physical safety requirements are
met for each client.

(5) A client may independently document these require-
ments are met when the client's individual support plan spec-
ifies this level of client involvement.

NEW SECTION

WAC 388-101-3400 Services to nonclients. Before
providing services to nonclients in the same household with
clients, the service provider must:

(1) Provide the department with a written description of
the household composition;

(2) Obtain written approval from the division of develop-
mental disabilities; and

(3) Obtain written consent from each client in the house-
hold or the client's legal representative if the client is unable
to consent.

NEW SECTION

WAC 388-101-3410 Community protection clients
and other clients in the same household. Before allowing a
community protection program client to live in the same
household with supported living clients who are not in the
community protection program, the service provider must:

(1) Provide the department with a written description of
the household composition;

(2) Participate with the treatment team during the house-
hold composition review;

(3) Obtain written approval from the division of develop-
mental disabilities; and

(4) Obtain written consent from each client in the house-
hold or the client's legal representative if the client is unable
to consent.
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NEW SECTION

WAC 388-101-3420 Client refusal to participate in
services. (1) The service provider must notify the case man-
ager if the client's health and safety is adversely affected by
the client's refusal to participate in services.

(2) Service providers must document each client's
refusal to participate in:

(a) Physical and safety requirements, as outlined in
WAC 388-101-3390; and

(b) Client health services support under WAC 388-101-
3370.

(3) Service providers must document the following:

(a) A description of events relating to the client's refusal
to participate in these services;

(b) That the client was informed of the benefits of these
services and the possible risks of refusal;

(¢) A description of the service provider's efforts to give
or acquire the services for the client; and

(d) Any health or safety concerns that the refusal may
pose.

(4) The service provider must:

(a) Review this documentation with the client or the cli-
ent's legal representative at least every six months; and

(b) Request that the client or client's legal representative
sign and date the document after reviewing it.

NEW SECTION

WAC 388-101-3430 Changes in client service
needs—Nonemergent. The service provider must notify the
department:

(1) When a client's service needs change and the individ-
ual support plan no longer addresses the client's needs; and

(2) May request in writing, assistance from the depart-
ment's case manager in setting up an assessment meeting.

NEW SECTION

WAC 388-101-3440 Changes in client service
needs—Emergent. (1) The service provider must promptly
notify the department to ask for emergency assistance when a
client's needs change and the actions or continued presence of
the client endangers the health, safety and/or personal prop-
erty of other clients, the client, those working with the client,
or other public citizens.

(2) If further assistance is needed following the depart-
ment's initial response, the service provider must confirm in
writing to the client's case manager on the first working day
after initiating a verbal request for such assistance:

(a) The nature of the emergency;

(b) The need for immediate assistance and the specific
type of assistance needed; and

(¢) The specific type of assistance needed.

(3) When the emergency cannot be resolved and the ser-
vice provider wants to terminate services to the client, the
service provider must:

(a) Notify the department in writing;

(b) Specify the reasons for terminating services to the
client; and
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(c) Ensure that the department receives the notice at least
seventy-two hours before moving the client from the pro-
gram.

NEW SECTION

WAC 388-101-3450 Service provider refusal to serve
a client. (1) The service provider may refuse services to a cli-
ent when the service provider has determined and docu-
mented:

(a) Why the provider cannot meet the client's needs; or

(b) How the provider's refusal to serve the client would
be in the best interest of the client or other clients.

(2) Before terminating services to the client, the service
provider must notify the department, the client and the cli-
ent's legal representative in writing ten working days before
terminating services.

INDIVIDUAL INSTRUCTION AND SUPPORT PLAN

NEW SECTION

WAC 388-101-3460 Individual support plan. The ser-
vice provider must use the client's current individual support
plan in the development of the individual instruction and sup-
port plan.

NEW SECTION

WAC 388-101-3470 Development of the individual
instruction and support plan. (1) The service provider must
develop and implement an individual instruction and support
plan for each client that incorporates the department's resi-
dential guidelines in developing instruction and support
activities.

(2) In developing the individual instruction and support
plan, the service provider must:

(a) Work with the client to develop goals based on the
individual support plan that will be worked on during the
implementation of the individual instruction and support plan
for the upcoming year;

(b) Identify how the instruction and/or support activities
will be provided to meet the assessed needs of the client as
described in the individual support plan;

(¢) Ensure that the individual instruction and support
plan contains or refers to other applicable support and/or ser-
vice information; and

(d) Include the participation and agreement of the client
and other individuals the client wants included.

(3) The service provider must send a copy of the individ-
ual instruction and support plan goals together with a list of
applicable support and service information and where the
information is located to the case manager for review.

NEW SECTION

WAC 388-101-3480 Documentation of the individual
instruction and support plan. For each client the service
provider must:
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(1) Develop and keep a written record of the individual
instruction and support plan that includes the elements
required in WAC 388-101-3470;

(2) Include a section or page in the individual instruction
and support plan that provides or references all applicable
support or service information pertaining to the client;

(3) Review and update the plan to reflect changes in the
assessed needs as described in the individual support plan;

(4) Sign and date the plan's documents; and

(5) Document the client's agreement with the plan as
well as the client's legal representative if applicable.

NEW SECTION

WAC 388-101-3490 Implementation of the individ-
ual instruction and support plan. The service provider
must:

(1) Oversee the progress made on each client's individual
instruction and support plan;

(2) Coordinate with other staff, and other providers serv-
ing the client, and other interested persons as needed, in
implementing the individual instruction and/or support plan;
and

(3) Revise and update the plan as the client's assessed
needs change.

NEW SECTION

WAC 388-101-3500 Accessibility of the individual
instruction and support plan. The service provider must
make the individual instruction and support plan accessible at
all times to:

(1) Staff to provide direction on what they are to do to
instruct and/or support the client;

(2) The client receiving service;

(3) The client's legal representative; and

(4) Representatives of the department.

NEW SECTION

WAC 388-101-3510 Ongoing updating of the individ-
ual instruction and support plan. The service provider
must:

(1) Review and revise the individual instruction and sup-
port plan as goals are achieved or as client assessed needs
change in order to reflect the client's current needs, goals, and
preferences:

(a) At least semi-annually; and

(b) At any time requested by the client or the client's
legal representative.

(2) Send an updated copy of the instruction and support
goals of the individual instruction and support plan and the
list of applicable support and service information and where
the information is located to the case manager for review.

CLIENT FINANCES

NEW SECTION

WAC 388-101-3520 Client related funds. If the ser-
vice provider does not manage the client's funds and receives
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funds for the client from any source, the service provider
must be able to show that all the funds received are:
(1) Given to the client or the client's legal representative;
(2) Deposited to the client's account; or
(3) Used only for the client.

NEW SECTION

WAC 388-101-3530 Individual financial plan. (1) The
service provider must develop and implement an individual
financial plan with client participation when the client's indi-
vidual support plan:

(a) Identifies that the client needs support to manage
funds; and

(b) Designates the service provider as responsible for
that support; or

(c) Indicates the service provider manages any portion of
the client's funds.

(2) The service provider must obtain signatures from the
client and the client's legal representative on the individual
financial plan.

(3) The service provider must include the following in
the client's individual financial plan:

(a) Client funds and income managed by the service pro-
vider;

(b) Client funds and income managed by the client and
the client's legal representative;

(c) The type of accounts containing client funds;

(d) A description of how the client's funds will be spent
during a typical month;

(e) Money management instruction or support provided
to the client; and

(f) If applicable, asset management including such things
as personal property, burial plan, retirement funds, stock, and
vehicles.

(4) The service provider must review the individual
financial plan with the client at least every twelve months.

(5) The service provider must send a copy of each cli-
ent's individual financial plan to:

(a) The client's legal representative; and

(b) The client's case manager upon request.

NEW SECTION

WAC 388-101-3540 Managing client funds. (1)
Before managing a client's funds the service provider must
either:

(a) Obtain written consent from the client or the client's
legal representative; or

(b) Become the representative payee.

(2) For any client funds managed by the service provider,
the service provider must:

(a) Separately track each client's money, even when sev-
eral clients reside together;

(b) Maintain a current running balance of each client
account;

(c) Make deposits to the client's bank account within one
week of receiving the client's money;

(d) Prevent the client's bank account from being over-
drawn;
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(e) Ensure that client cash funds do not exceed seventy-
five dollars per client unless specified differently in the indi-
vidual financial plan; and

(f) Retain receipts for each purchase over twenty-five
dollars.

(3) Social Security Administration requirements for
managing the client's social security income take precedence
over these rules if:

(a) The service provider is the client's representative
payee; and

(b) The Social Security Administration requirement con-
flicts with these rules.

(4) When the service provider manages the client's funds
and receives a check made out to the client, the service pro-
vider must:

(a) Get the client's signature and designation "for deposit
only,"; or

(b) Get the client's "x" mark in the presence of a witness
and cosign the check with the designation "for deposit only,";
and

(¢) Deposit the check in the client's bank account as
required under subsection (2)(c) of this section.

(5) If a check for the client is made out to a payee other
than the client, the service provider must ask the payee to sign
the check.

(6) The service provider must not ask the client to sign a
blank check.

(7) The service provider may only assist the client to
make purchases by check when the client signs the check at
the time of the purchase unless:

(a) Otherwise specified in the client's individual finan-
cial plan; or

(b) The service provider is the client's representative
payee.

(8) The service provider must document in the client's
record the name of each staff that may assist the client with
financial transactions.

NEW SECTION

WAC 388-101-3545 Using client funds for health ser-
vices. The service provider must document all denials for cli-
ent health services from the department's medical assistance
administration, and medical insurance companies. The ser-
vice provider:

(1) Must notify the case manager of the denial in writing;
and

(2) May use client funds for the client's health services if
no other funding is available.

NEW SECTION

WAC 388-101-3550 Reconciling and verifying client
accounts. (1) For any client funds managed by the service
provider, the service provider must:

(a) Reconcile the client's bank accounts to the client's
bank statements each month;

(b) Reconcile the client's cash account each month; and

(c) Verify the accuracy of the reconciliation.
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(2) The service provider must not allow the same staff
person to do both the verification and reconciliation of the
client's account.

(3) The service provider must ensure that the verification
or reconciliation is done by a staff person who did not:

(a) Make financial transactions on the client's behalf; or

(b) Assist the client with financial transactions.

NEW SECTION

WAC 388-101-3560 Combining service provider and
client funds. The service provider must not combine client
funds with any service provider funds, such as agency oper-
ating funds.

NEW SECTION

WAC 388-101-3570 Client bankbooks and bank-
cards. (1) For clients who manage their own funds, the ser-
vice provider must document in the client's record when the
client asks the provider to hold the client's bankbooks and
bankcards.

(2) When the service provider holds the client's bank-
cards or bankbooks as requested by the client:

(a) It is not assumed that the service provider is manag-
ing the client's funds; and

(b) The client must continue to have access to his or her
own funds.

NEW SECTION

WAC 388-101-3580 Client financial records. (1) For
client funds that the service provider manages, the service
provider must retain documentation including documentation
for bank and cash accounts.

(2) The service provider must also keep the following
documentation for client financial transactions:

(a) Monthly bank statements and reconciliations;

(b) Checkbook registers and bankbooks;

(c) Deposit receipts;

(d) Receipts for purchases over twenty-five dollars;

(e) A ledger showing deposits, withdrawals, and interest
payments to each client; and

(f) A control journal for trust accounts.

(3) The service provider must keep the following docu-
mentation for cash and debit transactions:

(a) A detailed ledger signed by the staff who withdrew
any of the client's money;

(b) A detailed accounting of the funds received on behalf
of the client including:

(i) Cash received from writing checks over the purchase
amount; and

(i1) A list of where the money was spent.

(¢) Receipts for purchases over twenty-five dollars when
service provider staff withdrew the money.

NEW SECTION

WAC 388-101-3590 Transferring client funds. (1)
When the service provider manages a client's funds and the
client changes service providers, the previous service pro-
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vider must transfer all of the client's funds, except funds nec-
essary to pay unpaid bills, to the client or designee as soon as
possible but no longer than thirty days.

(2) When transferring funds, the previous provider must:

(a) Have an agreement with the client regarding the
amount of money to be withheld to pay bills;

(b) Inform the client's case manager about any agree-
ment in subsection (2)(a) of this section;

(c) Give the client and the client's legal representative a
written accounting of all known client funds;

(d) When applicable, give the new service provider a
written accounting of all transferred client funds;

(e) Obtain a written receipt from the client and legal rep-
resentative for all transferred funds; and

(f) When applicable, obtain the new service provider's
written receipt for the transferred funds.

(3) When the client moves to another living arrangement
without supported living services or the client's whereabouts
are unknown, the service provider must transfer the client's
funds within one hundred eighty days to:

(a) The client's legal representative;

(b) The department; or

(c) The requesting governmental entity.

(4) When the client dies, the service provider must trans-
fer the client's funds within ninety days to:

(a) The client's legal representative;

(b) The requesting governmental entity; or

(¢) The department if the client does not have a legal
heir.

(5) Social Security Administration requirements for
managing the client's social security income take precedence
over these rules for transferring client funds if:

(a) The service provider is the client's representative
payee; and

(b) The Social Security Administration requirement con-
flicts with these rules.

NEW SECTION

WAC 388-101-3600 Client loans. (1) The service pro-
vider may loan funds to a client from the service provider's
funds and collect the debt from the client in installments.

(2) The client's service provider must not:

(a) Charge the client interest for any money loaned; or

(b) Borrow funds from the client.

(3) The provider must keep the following loan documen-
tation for each loan:

(a) A loan agreement signed by the client or the client's
legal representative;

(b) Amount of the loan;

(c) Payments on the loan balance; and

(d) The current balance owed.

NEW SECTION

WAC 388-101-3610 Client reimbursement. The ser-
vice provider must pay the client the total amount involved
when:

(1) The service provider or staff has stolen, misplaced, or
mismanaged client funds; or
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(2) Service charges are incurred on a trust account that
the service provider manages for the client.

NEW SECTION

WAC 388-101-3620 Client payment. When the client
performs work for the service provider, the service provider
must pay the client:

(1) At least the current minimum wage; and

(2) According to state and federal requirements.

CLIENT MEDICATIONS

NEW SECTION

WAC 388-101-3630 Medication services—General.
(1) If the service provider is involved in assisting any client
with medications, as identified in the client's individual sup-
port plan, the service provider must:

(a) Have systems in place to ensure that medications are
given as ordered and in a manner that safeguards the client's
health and safety;

(b) Ensure that each client receives their medication as
prescribed, except as provided for in the medication refusal
section or in the medication assistance section regarding
altering medication; and

(c) Have a legible prescription label completed by a
licensed pharmacy before providing medication assistance or
medication administration to a client for prescribed medica-
tions.

(2) Group homes licensed as a boarding home or adult
family home must meet the medication management require-
ments of chapter 388-78A or 388-76 WAC. For any differ-
ence in requirements the boarding home or adult family home
medication rules take precedence over the medication rules
of this chapter.

NEW SECTION

WAC 388-101-3640 Medication—Types of support.
The service provider must provide medication support as
specified in the client's individual support plan. Types of cli-
ent support include:

(1) Self-administration of medication;

(2) Medication assistance;

(3) Nurse delegated medication administration; and

(4) Medication administration by a practitioner.

NEW SECTION

WAC 388-101-3650 Medication—Self-administra-
tion. If a client is assessed as independent in self-administra-
tion of medications the service provider must inform the cli-
ent's case manager if they have a reason to suspect that the
client is no longer safe to self-administer medications.

NEW SECTION

WAC 388-101-3660 Medication assistance. If the cli-
ent is assessed as needing assistance with medication, the ser-
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vice provider may assist the client to take medications in any
of the following ways:

(1) Communicating the prescriber's order to the client in
such a manner that the client self-administers his/her medica-
tion properly;

(2) Reminding or coaching the client when it is time to
take a medication;

(3) Opening the client's medication container;

(4) Handing the client the medication container;

(5) Placing the medication in the client's hand,;

(6) Transferring medication from one container to
another for the purpose of an individual dose (e.g., pouring a
liquid medication from the container to a calibrated spoon or
medication cup or using adaptive devices);

(7) Altering a medication by crushing or mixing:

(a) Only if the client is aware that the medication is being
altered or added to food or beverage; and

(b) A pharmacist or other qualified practitioner has
determined it is safe to alter medication; and

(c) It is documented on the prescription container or in
the client's record.

(8) Guiding or assisting the client to apply or instill skin,
nose, eye and ear preparations. Hand-over-hand administra-
tion is not allowed; and

(9) For group homes that have a boarding home or adult
family home license, refer to chapter 388-78A or 388-76
WAC for additional tasks that may be allowed.

NEW SECTION

WAC 388-101-3670 Medication administration—
Nurse delegation. If a client is assessed as requiring medica-
tion administration and the service provider is not a practitio-
ner, the service provider must ensure the assistance is pro-
vided by a licensed health care professional or under nurse
delegation as per chapter 246-840 WAC and chapter 18.79
RCW.

NEW SECTION

WAC 388-101-3680 Medication administration. (1)
If a service provider is a licensed health care professional, the
licensed professional may administer the client's medication.

(2) Service providers may only administer medication
under the order of a physician or a health care professional
with prescriptive authority.

NEW SECTION

WAC 388-101-3690 Medication refusal. (1) When a
client who is receiving medication support from the service
provider chooses to not take his or her medications, the ser-
vice provider must:

(a) Respect the client's right to choose not to take the
medication(s) including psychoactive medication(s); and

(b) Document the time, date and medication the client
did not take.

(2) The service provider must take the appropriate
action, including notifying the prescriber or primary care
practitioner, when the client chooses to not take his or her
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medications and the client refusal could cause harm to the cli-
ent or others.

NEW SECTION

WAC 388-101-3700 Storage of medications. (1) The
service provider must keep a client's medications so they are
not readily available to other clients.

(2) The service provider must store medications:

(a) Under proper conditions for sanitation, temperature,
moisture and ventilation, and separate from food or toxic
chemicals; and

(b) In the original medication containers with pharma-
cist-prepared or manufacturer's label, or in medication orga-
nizers which are clearly labeled with the:

(i) Name of the client for whom the medication is pre-
scribed;

(i) Name of the medications; and

(ii1) Dosage and frequency.

(3) Group homes must:

(a) Keep all medications in locked storage; and

(b) Use medication organizers only when filled by a
pharmacist.

NEW SECTION

WAC 388-101-3710 Medication organizers. (1) Ser-
vice providers may allow medication organizers maintained
by the individual when the organizers are filled by:

(a) The client;

(b) A licensed pharmacist;

(c) An RN; or

(d) The client's legal representative or a family member.

(2) Service providers providing medication assistance or
administration to a client must ensure that the medication
organizers are labeled.

(3) The client, a pharmacist, an RN, or the client's legal
representative or family member may label the medication
organizer.

(4) When there is a change in medications by the pre-
scriber, the individual filling the medication organizers must
replace labels with required updated information immedi-
ately.

NEW SECTION

WAC 388-101-3720 Medications—Documentation.
The service provider must maintain a written record of all
medications administered to, assisted with, monitored, or
refused by the client.

NEW SECTION

WAC 388-101-3730 Disposal of medications. (1) The
service provider or his/her designee must properly dispose of
all medications that are discontinued, out of date, or super-
seded by another.

(2) When disposing client medications the service pro-
vider must list the:

(a) Medication;

(b) Amount; and

Permanent

Washington State Register, Issue 08-04

(c) Date that it was disposed.

(3) Two people, one of whom may be the client, must
verify the disposal by signature.

(4) For group homes that have a boarding home or adult
family home license, refer to chapters 388-78A or 388-76
WAC for medication disposal requirements.

PSYCHOACTIVE MEDICATIONS

NEW SECTION

WAC 388-101-3740 Psychoactive medication assess-
ment. If a client displays symptoms of mental illness and/or
persistent challenging behavior, the service provider must:

(1) Refer the client for a professional assessment;

(2) Prior to the referral, prepare a psychiatric referral
summary, including the frequency and severity of the symp-
toms or behaviors, and take or send this document to the
treatment professional conducting the assessment;

(3) Respect the client's preference to visit the treatment
professional independently; and

(4) If drugs are prescribed, have the prescribing profes-
sional assess the client at least annually to review the contin-
ued need for the medication(s) and possible dosage reduction.

NEW SECTION

WAC 388-101-3750 Psychoactive medication treat-
ment plan. (1) If the assessing treatment professional recom-
mends psychoactive medications, the prescribing profes-
sional or service provider must document this in the client's
psychoactive medication treatment plan. The service pro-
vider must ensure the plan includes the following:

(a) A description of the behaviors, symptoms or condi-
tions for which the medication is prescribed and a mental
health diagnosis, if available;

(b) The name, dosage, and frequency of the medication
and subsequent changes in dosage must be documented in the
person's medical record;

(c) The length of time considered sufficient to determine
if the medication is effective;

(d) The behavioral criteria to determine whether the
medication is effective and what changes in behavior, mood,
thought, or functioning are considered evidence that the med-
ication is effective; and

(e) The anticipated schedule of visits with the prescrib-
ing professional.

(2) The service provider must make sure the treatment
plan is updated when there is a change in psychoactive med-
ication type, including intraclass changes.

(3) The service provider must:

(a) Review the name, purpose, potential side effects and
any known potential drug interactions of the psychoactive
medication(s) with the client and his/her legal representative
and document the review in the client record; and

(b) Have available to staff and clients an information
sheet for each psychoactive medication that is being used by
each client served by the provider.

(4) The service provider must assist the client in obtain-
ing and taking the medication when:
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(a) The client's legal representative if any, is unavailable;
and

(b) In the prescribing professional's opinion, medication
is needed and no significant risks are associated with the use
of the medication.

(5) If a client takes psychoactive medications to reduce
challenging behaviors or to treat symptoms of a mental ill-
ness that are interfering with the client's ability to have posi-
tive life experiences and form and maintain relationships, the
service provider must develop and implement a positive
behavior support plan.

NEW SECTION

WAC 388-101-3760 Psychoactive medication moni-
toring. The service provider must:

(1) Monitor the client to help determine if the medication
is effective based on criteria identified in the psychoactive
medication treatment plan; and

(2) Report to the prescribing professional when:

(a) The medication does not appear to have the desired
effects; and

(b) Any changes in client behavior or health that might
be adverse side effects of the medication(s).

NEW SECTION

WAC 388-101-3770 Psychoactive medications—
Other. If psychoactive medications are used for diagnoses
other than mental illness or persistent challenging behavior,
the service provider must follow the general medication
requirements in WAC 388-101-3630 through 388-101-3730.

CLIENT AND PROGRAM RECORDS

NEW SECTION

WAC 388-101-3780 Confidentiality of client records.
(1) The service provider must:

(a) Keep all client record information confidential;

(b) Ensure the department's right to have access to and
copies of any records as requested or needed; and

(c) Provide access to and copies of client records to the
client, or the client's legal representative upon their request.

(2) The service provider must have an authorized release
of information form for any transfer or inspection of records,
other than those specified in subsection (1) of this section.
The authorization form must:

(a) Be specific to the type of information about the trans-
fer or inspection; and

(b) Be signed by the client or client's legal representa-
tive.

(3) A signed release of information is valid for up to one
year from the date of signature.

NEW SECTION

WAC 388-101-3790 Charging for searching and
duplicating records. (1) The service provider:

(a) Must not charge the department or the client for any
searching or duplication of records requested or needed; and
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(b) May charge the client's legal representative acting on
behalf of the client for searching and duplication of records at
a cost not to exceed twenty-five cents a page.

(2) The service provider must not charge the client's
legal representative acting on behalf of the client for search-
ing and duplication of records if the client is incapable of
making the request.

NEW SECTION

WAC 388-101-3800 Retention of client records. (1)
While supporting a client, a service provider must keep all of
the client's records for at least four years.

(2) After a client's participation with a service provider
ends, the service provider must keep the client's records for at
least six years.

NEW SECTION

WAC 388-101-3810 Contents of client records. (1)
Crisis diversion service providers are exempt from the client
record requirements specified in this section.

(2) Service providers must keep, in each client's record,
information including but not limited to the following:

(a) Client's name, address, and Social Security number;

(b) Name, address, and telephone number of the client's
involved family members, guardian or legal representative;

(c) Copies of legal guardianship papers, if provided;

(d) Client health records, including:

(i) Name, address, and telephone number of the client's
physician, dentist, mental health service provider, and any
other current health care service provider;

(i1) Current health care service providers' instructions
about health care needed, including appointment dates and
date of next appointment if appropriate;

(iii) Written documentation that the health care service
providers' instructions have been followed; and

(iv) Record of major health events and surgeries when
known.

(e) Copy of the client's most recent individual support
plan;

(f) Client's individual instruction and support plan
including:

(1) Instruction and support activities for each client as a
basis for review and evaluation of client's progress;

(i) Semiannual review of the individual instruction and
support plan;

(iii) Consultation with other service providers and other
interested persons;

(iv) Individual instruction and support plan revisions and
changes; and

(v) Other activities relevant to the client that the client
wants included.

(g) Progress notes and incident reports;

(h) The client's financial records for funds managed by
the service provider, including:

(1) Receipts, ledgers and records of the client's financial
transactions; and

(ii) Client's related bankbooks, checkbooks, bank regis-
ters, tax records and bank statements.

(i) Burial plans and wills.
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NEW SECTION

WAC 388-101-3820 Client's property records. (1)
Crisis diversion support service providers are exempt from
the requirements in this section.

(2) The service provider must assist clients in maintain-
ing current, written property records unless otherwise speci-
fied in the individual support plan. The record must consist
of:

(a) A list of personal possessions with a value of at least
twenty-five dollars that the client owns when moving into the
program;

(b) A list of personal possessions with a value of sev-
enty-five dollars or more per item after the client moves into
the program;

(c) Description and identifying numbers, if any, of the
property;

(d) The date the client purchased the items after moving
into the program;

(e) The date and reason for addition or removal from the
record; and

(f) The signature of the staff or client making the entry.

NEW SECTION

WAC 388-101-3830 Record entries. The service pro-
vider must ensure that all record entries are:

(1) Documented in ink;

(2) Written legibly at the time of or immediately follow-
ing the occurrence of the event recorded; and

(3) Signed and dated by the person making the entry.

POSITIVE BEHAVIOR SUPPORTS

NEW SECTION

WAC 388-101-3840 Positive behavior support. Posi-
tive behavior support means a recognized approach to sup-
porting clients with challenging behaviors. Positive behavior
support focuses on changing the client's environment, skills,
and other factors that contribute to the client's challenging
behavior(s). Positive behavior support uses a functional
assessment to help build respectful plans for clients with
challenging behavior(s).

NEW SECTION

WAC 388-101-3850 Functional assessment. (1) The
service provider must conduct and document a functional
assessment before developing and implementing a client's
positive behavior support plan.

(2) The service provider must start the functional assess-
ment when the client begins to engage in challenging behav-
iors that interfere with the client's ability to have positive life
experiences and form and maintain relationships.

(3) The service provider must ensure that a client's writ-
ten functional assessment addresses:

(a) A description of the client and pertinent history;

(b) The client's overall quality of life;

(c) The behaviors that are considered challenging and/or
are of concern;
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(d) The factors or events which increase the likelihood of
challenging behaviors;

(e) When and where the challenging behavior(s) occurs
most frequently;

(f) The factors or events which increase the likelihood of
appropriate behavior;

(g) An analysis and assessment of the possible functions
or purpose the challenging behavior(s) serve for the client
including what he or she obtains or avoids by engaging in the
behavior(s); and

(h) A concluding summary of the functions or purpose
that each challenging behavior serves for the client.

(4) The service provider must include the following sec-
tions in the format of each client's written functional assess-
ment:

(a) Description and pertinent history;

(b) Definition of challenging behaviors;

(c) Data analysis/assessment procedures; and

(d) Summary statement(s).

NEW SECTION

WAC 388-101-3860 Positive behavior support plan.
(1) The service provider must develop, train to, and imple-
ment a written individualized positive behavior support plan
for each client when:

(a) The client takes psychoactive medications to reduce
challenging behavior or treat a mental illness currently inter-
fering with the client's ability to have positive life experi-
ences and form and maintain personal relationships; or

(b) Restrictive procedures, including physical restraints,
identified in the residential services contract are planned or
used.

(2) The service provider must:

(a) Base each client's positive behavior support plan on
the functional assessment required in WAC 388-101-3850;
and

(b) Complete and implement the client's positive behav-
ior support plan within ninety days of identifying the client's
symptoms and challenging behavior.

(3) The service provider must develop and implement a
positive behavior support plan that is consistent with the cli-
ent's cross system crisis plan, if any.

(4) The service provider must include the following sec-
tions in the format of each client's written positive behavior
support plan:

(a) Prevention strategies;

(b) Teaching and training supports;

(c) Strategies for responding to challenging behaviors;
and

(d) Data collection and monitoring methods.

(5) If data indicates that progress is not occurring after a
reasonable time, but not longer than six months, the service
provider must:

(a) Evaluate the positive behavior support plan and the
data collected;

(b) Conduct a new functional assessment when neces-
sary; and

(c) Develop and implement revisions as needed.
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NEW SECTION

WAC 388-101-3870 Client protection. While the func-
tional assessment and positive behavior support plan are
being developed, the service provider must:

(1) Protect the client and others; and

(2) Document in the client's record how the protection is
being done.

RESTRICTIVE INTERVENTIONS

NEW SECTION

WAC 388-101-3880 Group home providers. (1)
When considering restrictive procedures, group home pro-
viders licensed as boarding homes must comply with all
requirements in chapter 388-78 A WAC regarding restraints.

(2) When considering restrictive procedures, group
home providers licensed as adult family homes must comply
with all requirements in chapter 388-76 WAC regarding
restraints.

NEW SECTION

WAC 388-101-3890 Restrictive procedures. (1) The
service provider may:

(a) Only use restrictive procedures for the purpose of
protecting the client, others, or property; and

(b) Not use restrictive procedures for the purpose of
changing behavior in situations where no need for protection
is present.

(2) The service provider must have documentation on the
proposed intervention strategy before implementing restric-
tive procedures including:

(a) A description of the behavior(s) that the restrictive
procedures address;

(b) A functional assessment of the challenging behav-
ior(s);

(c) The positive behavior support strategies that will be
used;

(d) A description of the restrictive procedure that will be
used including:

(i) When and how it will be used; and

(ii) Criteria for termination of the procedure; and

(e) A plan to document the use of the procedure and its
effect.

(3) The service provider must terminate implementation
of the restrictive procedures as soon as the need for protection
is over.

NEW SECTION

WAC 388-101-3900 Restrictive procedures
approval. (1) The service provider must have documentation
of the proposed intervention strategy that:

(a) Lists the risks of the challenging behavior(s);

(b) Lists the risks of the proposed restrictive proce-
dure(s);

(c) Explains why less restrictive procedures are not rec-
ommended;
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(d) Indicates non-restrictive alternatives to the recom-
mendation that have been tried but were unsuccessful; and

(e) Includes space for the client and/or the client's legal
representative to write comments and opinions regarding the
plan and the date of those comments.

(2) The service provider must consult with the division
of developmental disabilities if:

(a) The client and/or the client's legal representative dis-
agree with parts of the proposed restrictive procedure; and

(b) An agreement cannot be reached.

(3) Before the service provider implements restrictive
procedures they must be approved in writing by:

(a) The service provider's administrator; or

(b) Someone designated by the service provider to have
approval authority; and

(c) Someone designated by the division of developmen-
tal disabilities, when required by the residential services con-
tract.

NEW SECTION

WAC 388-101-3910 Physical intervention systems.
Service providers who are using physical interventions with
clients must have a physical intervention techniques system
that includes at least the following:

(1) Discussion of the need for positive behavior support;

(2) Communication styles that help the client to calm
down and resolve problems;

(3) Techniques to prevent escalation of behavior before
it reaches the stage of physical assault;

(4) Techniques for staff to use in response to clients and
their own fear, anger, aggression, or other negative feelings;

(5) Cautions that physical intervention technique(s) may
not be changed except as needed for individual disabilities,
medical, health, and safety issues. A healthcare professional
and a program trainer must approve all modifications;

(6) Evaluation of the safety of the physical environment;

(7) Issues of respect and dignity of the client;

(8) Use of the least restrictive physical interventions
depending upon the situation;

(9) Identification of division of developmental disabili-
ties approved and prohibited physical intervention tech-
niques;

(10) The need to release clients from physical restraint as
soon as possible;

(11) Instruction on how to support physical interventions
as an observer, recognizing signs of:

(a) Distress by the client; and

(b) Fatigue by the staff; and

(12) Discussion of the importance of complete and accu-
rate documentation.

NEW SECTION

WAC 388-101-3920 Physical interventions. (1) The
service provider must use the least restrictive intervention
needed to protect each client, others, and property.

(2) The service provider may only use physical interven-
tions with a client when positive or less restrictive techniques
have been tried and determined to be insufficient to:

(a) Protect the client;
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(b) Protect others; or

(c) Prevent property damage.

(3) The service provider must:

(a) Terminate the intervention for the client as soon as
the need for protection is over; and

(b) Only use restrictive physical interventions for the cli-
ent as part of a positive behavior support plan except:

(1) In an emergency when a client's behavior presents an
immediate risk to the health and safety of the client or others,
or a threat to property; or

(i) When an unknown, unpredicted response from a cli-
ent jeopardizes the client's or others safety.

NEW SECTION

WAC 388-101-3930 Restrictive physical interven-
tions. Prior to implementing restrictive physical interven-
tions with a client, the provider must:

(1) Provide documentation to the division of develop-
mental disabilities regarding the proposed intervention;

(2) Involve the client and the client's legal representative
in discussion regarding the need for physical intervention;

(3) Determine the kind of notification the client's legal
representative wants to receive when physical interventions
are used; and

(4) Comply with the requirements defined under WAC
388-101-3890.

NEW SECTION

WAC 388-101-3940 Physical intervention training.
(1) Before using physical interventions with a client, the pro-
vider must train all staff who will be implementing those
interventions in:

(a) The use of physical interventions;

(b) Crisis prevention techniques; and

(¢) Positive behavior support.

(2) Each staff designated to supervise or observe
restraint use must be trained in:

(a) The observation and supervision of physical
restraints; and

(b) The recognition of potential risks or negative out-
comes related to the use of physical restraints.

(3) The service provider must ensure that staff receiving
physical intervention techniques training:

(a) Complete the course of instruction;

(b) Demonstrate competency before being authorized to
use the techniques with clients; and

(c) Review de-escalation and physical intervention tech-
niques annually.

NEW SECTION

WAC 388-101-3950 Mechanical and chemical
restraints. (1) The service provider must protect each client's
right to be free from mechanical and chemical restraints and
involuntary seclusion.

(2) The service provider must use the least restrictive
alternatives needed to protect the client, others, or property.
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(3) If needed, mechanical restraints may only be used for
needed medical or dental treatment and only under the direc-
tion of a licensed physician or dentist.

(4) Restraints used as allowed by subsection (3) of this
section must be justified and documented in the client's
record.

NEW SECTION

WAC 388-101-3960 Monitoring physical and
mechanical restraints. (1) The service provider must ensure
that any client who is being physically or mechanically
restrained is continuously observed to ensure that risks to the
client's health and safety are minimized.

(2) The service provider must keep documentation that
includes:

(a) A description of events immediately preceding the
client's behavior which led to the use of the restraint;

(b) The type of restraint used;

(c) Length of time the client was restrained;

(d) The client's reaction to the restraint;

(e) Staff that were involved; and

(f) Injuries sustained by anyone during the intervention.

COMMUNITY PROTECTION

NEW SECTION

WAC 388-101-3970 Community protection—
Approval. In order to provide support to community protec-
tion clients, the community protection service provider must,
in addition to the other requirements in this chapter:

(1) Be approved by the division of developmental dis-
abilities to serve community protection clients;

(2) Have security precautions reasonably available to
enhance protection of neighbors, children, vulnerable adults,
animals, and others;

(3) Have for each client an integrated treatment plan with
goals, objectives, and therapeutic interventions to assist the
client to avoid offending or re-offending; and

(4) Collaborate and coordinate between division of
developmental disabilities staff, the treatment team, and com-
munity agencies and members.

NEW SECTION

WAC 388-101-3980 Community protection—Poli-
cies and procedures. A community protection service pro-
vider must, in addition to other policy and procedure require-
ments listed in this chapter, develop, train to, and implement
the following procedures:

(1) Client security and supervision;

(2) Use of a chaperone agreement that describes who
will supervise the client when the client is not under the direct
supervision of the community protection service provider;

(3) Compliance with state laws requiring sex offender
registration with law enforcement;

(4) Reporting to the division of developmental disabili-
ties the client's refusal to comply with the treatment plan; and
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(5) Reporting to the division of developmental disabili-
ties and law enforcement client actions that violate the law or
a court order.

NEW SECTION

WAC 388-101-3990 Community protection—Treat-
ment team meetings. The community protection service
provider must participate in treatment team meetings quar-
terly or more frequently as needed.

NEW SECTION

WAC 388-101-4000 Community protection—Staff
training. In addition to the staff training requirements in this
chapter and the residential services contract, the community
protection service provider must ensure that community pro-
tection program staff receive training specific to:

(1) Community protection within ninety calendar days of
working with a community protection client; and

(2) The needs, supports, and services for clients to whom
they are assigned.

NEW SECTION

WAC 388-101-4010 Community protection—Writ-
ten individual plan. (1) The community protection service
provider must develop and implement a client's written indi-
vidual plan as required in the residential services contract and
that is based on:

(a) A qualified professional's risk assessment of emo-
tional and behavioral issues related to community protection
risks; or

(b) A written risk assessment and treatment recommen-
dations by:

(i) A sexual offender treatment provider or sexual
offender treatment provider affiliate if the client has a sexual
offense history; or

(i1) A licensed psychologist or psychiatrist with special-
ized training in the treatment of or three or more years' expe-
rience treating violent or aggressive behavior when the per-
son being assessed has demonstrated violent, dangerous, or
aggressive behavior.

(2) In addition to the requirements in WAC 388-101-
3460 through 388-101-3510, the community protection ser-
vice provider must include the following in the client's writ-
ten individual plan:

(a) Intervention strategies and techniques related to com-
munity protection risks;

(b) Restrictions and measures, including security precau-
tions; and

(c) A therapist's approval of the written individual plan.

(3) For community protection clients with a history of
sexual offending, the assessment by a certified sexual
offender treatment provider or sexual offender treatment pro-
vider affiliate may serve as the functional assessment and
treatment recommendations related to the sexual behaviors.
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NEW SECTION

WAC 388-101-4020 Community protection—Client
records. In addition to all other client record requirements in
this chapter community protection service providers must
include the following in the client's record:

(1) Psychosexual and/or psychological evaluations and
risk assessments;

(2) Plans and assessments including:

(a) The written individual plan;

(b) The functional assessment;

(c) The positive behavior support plan; and

(d) A therapist approved treatment plan.

(3) The client's sex offender registration with law
enforcement authorities when required by law;

(4) Notice to the division of developmental disabilities of
the client's sex offender registration; and

(5) Agreements, requirements, and plans, including the
chaperone agreement, with individuals who support the cli-
ent.

NEW SECTION

WAC 388-101-4030 Community protection—Client
transportation. In addition to the other client transportation
requirements defined in this chapter, community protection
service providers must provide or ensure supervised transpor-
tation as needed, including but not necessarily limited to,
medical emergencies, appointments, to and from the day pro-
gram site, and community activities.

NEW SECTION

WAC 388-101-4040 Community protection—Pro-
gram residential location. Before securing and using a resi-
dence to provide support to the community protection pro-
gram client, the community protection service provider must:

(1) Conduct and document site checks of the proposed
residence at different days and times of the week;

(2) Consider the client's specific offense patterns;

(3) Determine appropriate and necessary restrictive pro-
cedures, including security precautions; and

(4) Obtain written approval for the residential site from
the division of developmental disabilities.

NEW SECTION

WAC 388-101-4050 Community protection—Reduc-
ing a client's restrictions. The community protection service
provider must participate in any treatment team meetings
held to review and consider a reduction in client restrictions.

NEW SECTION

WAC 388-101-4060 Community protection—Leav-
ing the program against treatment team advice. (1) The
community protection service provider must immediately
notify the division of developmental disabilities when the cli-
ent leaves the community protection program against treat-
ment team advice; and

(2) Document the client's departure in the client's record.
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CRISIS DIVERSION BED AND SUPPORT SERVICES

NEW SECTION

WAC 388-101-4070 Crisis diversion—Access to ser-
vices. The crisis diversion services provider must:

(1) Be approved by the department to provide crisis
diversion services; and

(2) Make crisis diversion services available to clients
twenty-four hours per day.

NEW SECTION

WAC 388-101-4080 Crisis diversion bed services—
Location. The crisis diversion bed services provider must:

(1) Provide those services in a residence that is main-
tained by the crisis diversion bed services provider;

(2) Provide a private, furnished bedroom for each crisis
diversion client; and

(3) Support only one client in each residence.

NEW SECTION

WAC 388-101-4090 Crisis diversion bed services—
Services and activities. The crisis diversion bed services
provider must provide the following services and activities:

(1) Support staff, twenty-four hour per day, seven days a
week, to meet the client's needs as identified in the client's
assessment;

(2) Access to the instruction and support services identi-
fied in the client's individual support plan;

(3) Three meals per day plus snacks;

(4) The following items at no cost to the client:
(a) Toiletries and personal care items;

(b) Bedding and towels;

(c) Access to laundry facilities; and

(d) Access to local telephone calls.

(5) Therapeutic interventions aimed at improving the cli-
ent's functioning;

(6) Medication monitoring as needed;

(7) Transportation to and from the crisis diversion bed
location and other necessary appointments or services;

(8) Referral to health care services as needed;

(9) Supports for performing personal hygiene routines
and activities of daily living if needed by the client; and

(10) An accessible site for clients with physical disabili-
ties.

NEW SECTION

WAC 388-101-4100 Crisis diversion bed services—
Treatment plan. (1) Crisis diversion bed services providers
must develop a crisis services treatment plan within forty-
eight hours of the client's placement.

(2) The treatment plan must include:
(a) The supports and services that must be provided; and
(b) Client discharge goals.
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NEW SECTION

WAC 388-101-4110 Cerisis diversion bed and support
service providers—Client records. (1) Crisis diversion bed
and support service providers must keep the following infor-
mation in client records:

(a) Client's name, address, and Social Security number;

(b) Name, address, and telephone number of the client's
relative or legal representative; and

(c) Progress notes and incident reports on clients.

NEW SECTION

WAC 388-101-4120 Crisis diversion bed services—
Client records. (1) Crisis diversion bed services providers
must maintain a record for each client admitted to the crisis
diversion bed.

(2) The client record must include the following infor-
mation when available:

(a) Basic demographic information;

(b) Referral process and intake information;

(c) Medication records;

(d) Psychiatric records;

(e) Crisis diversion bed services provider notes;

(f) The crisis services treatment plan;

(g) Cross systems crisis plan;

(h) Disposition at the client's discharge;

(i) Dates of admission and discharge;

(j) Incident reports;

(k) Copies of legal representative and guardianship
papers;

(1) Health records including the name, address, and tele-
phone number of the client's:

(1) Physician;

(i1) Dentist;

(iii) Mental health service provider; and

(iv) Any other health care service providers.

(m) Health care service providers' instructions, if any,
about health care tasks and date of next appointment;

(n) Written documentation that the health care service
providers' instructions have been followed; and

(0) A record of known major health events, including
surgeries.

NEW SECTION

WAC 388-101-4130 Crisis diversion support ser-
vices—Location. The crisis diversion support services pro-
vider must provide those services in the client's own home.

NEW SECTION

WAC 388-101-4140 Crisis diversion support ser-
vices—Services and activities. The crisis diversion support
services provider must provide the following services and
activities:

(1) Therapeutic interventions to help stabilize the client's
behavioral symptoms;

(2) Assistance with referral to mental health services if
needed; and
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(3) Technical assistance to the client's caregivers on sup-
port strategies.

INCIDENT REPORTING

NEW SECTION

WAC 388-101-4150 Mandated reporting to the
department. Service providers, administrators, owners, and
staff:

(1) Are mandated reporters and must meet the require-
ments of chapter 74.34 RCW;

(2) Must make mandated reports to the department's cen-
tralized toll free complaint telephone number or FAX number
immediately when:

(a) There is reasonable cause to believe that a vulnerable
adult, as defined in chapter 74.34 RCW, has been abandoned,
abused, neglected, or financially exploited; or

(b) There is a reason to suspect physical or sexual
assault.

(3) Must also make written and oral reports to the depart-
ment as specified in the provider's residential services con-
tract;

(4) Must protect the alleged victim and others from fur-
ther abuse, neglect, abandonment, and financial exploitation;
and

(5) May have their certification and/or contract termi-
nated if they fail to report such incidents.

NEW SECTION

WAC 388-101-4160 Mandated reporting to law
enforcement. Service providers, administrators, owners, and
staff must immediately report to the appropriate law enforce-
ment agency if there is reason to suspect that any of the fol-
lowing has occurred:

(1) Sexual Assault: Any alleged or suspected sexual
assault;

(2) Physical Assault (nonclient to client): Any suspected
physical assault as well as any act that causes fear of immi-
nent harm; and

(3) Physical Assault (client to client): Any suspected
physical assault that causes bodily injury requiring more than
first aid, or in the event of:

(a) Injuries that appear on the back, face, head, neck,
chest, breasts, groin, inner thigh, buttock, genital, or anal
area;

(b) Fractures;

(c) Choking attempts;

(d) Patterns of physical assault between the same vulner-
able adults or involving the same vulnerable adults;

(e) A reasonable cause to believe that an act has caused
fear of imminent harm; and

(f) Any incident, regardless of injury, if requested by the
client, his/her legal representative, or family member.

NEW SECTION

WAC 388-101-4170 Mandating reporting policies
and procedures. (1) The service provider must develop,
train on and implement written policies and procedures for:
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(a) Immediately reporting mandated reporting incidents
to:

(1) The department and law enforcement;

(i) Appropriate persons within the service provider's
agency as designated by the service provider; and

(iii) The alleged victim's legal representative.

(b) Protecting clients;

(c) Preserving evidence when necessary; and

(d) Initiating an outside review or investigation.

(2) The service provider must not have or implement any
policies or procedures that interfere with a mandated
reporter's obligation to report.

REMEDIES

NEW SECTION

WAC 388-101-4190 Provisional certification. (1) The
department may impose a provisional certification, not to
exceed one hundred eighty days, if any service provider does
not comply with requirements of this chapter, other applica-
ble laws and rules, or the residential services contract.

(2) At the end of provisional certification the department
may:
(a) Approve the service provider for regular certification
if the service provider has complied with certification
requirements; or

(b) Revoke the service provider's certification and termi-
nate the residential services contract if the service provider
has not complied with all certification requirements.

NEW SECTION

WAC 388-101-4200 Decertification. The department
may revoke any service provider's certification at any time
for noncompliance with the requirements of this chapter, the
department's residential services contract, the requirements
of chapter 74.34 RCW or other relevant federal, state and
local laws, requirements or ordinances.

NEW SECTION

WAC 388-101-4210 Community protection pro-
gram—Circumstances resulting in enforcement reme-
dies. (1) This section applies only to service providers pro-
viding services to community protection clients.

(2) The department is authorized to impose the enforce-
ment remedies described in chapter 71A.12 RCW when the
service provider has:

(a) Failed or refused to comply with the requirements of
chapter 71A.12 RCW and the rules adopted under the chap-
ter;

(b) Failed or refused to comply with the certification pro-
cess;

(c) Prevented or interfered with the department's certifi-
cation evaluation or complaint investigation by the depart-
ment;

(d) Failed to comply with any applicable requirements
regarding vulnerable adults under chapter 74.34 RCW; or

(e) Knowingly, or with reason to know, made a false
statement of material fact related to certification or contract-

Permanent



WSR 08-02-022

ing with the department, or in any matter under investigation
by the department.

NEW SECTION

WAC 388-101-4220 Community protection pro-
gram—Authorized enforcement remedies. (1) This section
applies only to service providers providing services to com-
munity protection clients.

(2) Whenever circumstances in WAC 388-101-4210 are
present the department may impose any enforcement reme-
dies authorized by chapter 71A.12 RCW and any rules
adopted under it. The department may:

(a) Decertify or refuse to renew the certification of a ser-
vice provider;

(b) Impose conditions on a service provider's certifica-
tion status;

(c) Suspend department referrals to the service provider;

(d) Require a service provider to implement a plan of
correction developed by the department and to cooperate
with subsequent monitoring of the service provider's
progress;

(e) Impose civil penalties of not more than one hundred
fifty dollars per day per violation in the event a service pro-
vider fails to implement the plan of correction developed by
the department or fails to cooperate with any subsequent
monitoring; and

(f) Impose a separate violation each day during which
the same or similar action or inaction occurs.

(2) The provisions of chapter 34.05 RCW apply to
enforcement actions under this section. Except for the impo-
sition of civil penalties, the effective date of enforcement
actions will not be delayed or suspended pending any hearing
or informal review.

(3) The enforcement actions and penalties authorized in
this section are not exclusive or exhaustive and nothing in
this section prohibits the department from taking any action
authorized in statue or rule or under the terms of a contract
with the service provider.

Reviser's note: The typographical error in the above section occurred

in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 388-101-4230 Community protection pro-
gram—Considerations for imposing remedies. (1) This
section applies only to service providers providing services to
community protection clients.

(2) When determining the appropriate enforcement
action under WAC 388-101-4220, the department will select
actions in proportion to the seriousness of the harm or threat
of harm to clients being served by the service provider.

(3) The department may take enforcement actions that
are more severe for violations that are uncorrected, repeated,
or pervasive or which present a serious threat of harm to the
health, safety or welfare of clients served by the service pro-
vider.
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INFORMAL DISPUTE RESOLUTION AND APPEALS

NEW SECTION

WAC 388-101-4240 Informal dispute resolution. (1)
When a service provider disagrees with the department's
finding of a violation or certification action under this chap-
ter, the service provider may request an informal dispute res-
olution meeting with the department.

(2) The service provider must make a written request to
the department for an informal dispute resolution meeting
within ten working days of receipt of the written notice of the
department's final report of findings and/or certification
action.

(3) The service provider must submit a written statement
identifying the challenged action, and include specifically the
issues and regulations involved.

NEW SECTION

WAC 388-101-4250 Administrative review. (1) A ser-
vice provider may request an administrative review of a cer-
tification action within twenty-eight days of receipt of the
written notice of the department's certification action.

(2) The service provider must make the request in writ-
ing and must:

(a) Sign the request;

(b) Identify the challenged decision and the date it was
made;

(c) State specifically the issues and regulations involved
and the grounds for the disagreement; and

(d) Include with the request copies of any supporting
documentation for the service provider's position.

NEW SECTION

WAC 388-101-4260 Appeal rights. (1) A service pro-
vider:

(a) May contest a decision made by the department pur-
suant to chapter 71A.12 RCW and according to the provi-
sions of chapter 34.05 RCW and chapter 388-02 WAC;

(b) Must file any request for a hearing with the office of
administrative hearings at the mailing address specified in the
notice of imposition of an enforcement remedy; and

(c) Must make the request within twenty-eight days of
receipt of the written notice of the department's certification
action.

(2) Certification actions are effective immediately upon
notice and will continue pending any hearing.

ABUSE-NEGLECT FINDING - INDIVIDUAL

NEW SECTION

WAC 388-101-4265 Investigation of reports. (1) The
department may investigate allegations of abandonment,
abuse, neglect, or financial exploitation of a client.

(2) The department investigation may include an investi-
gation of allegations about one or more of the following:

(a) A service provider;

(b) Anyone associated with a service provider; or
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(c) A client receiving services under this chapter.

NEW SECTION

WAC 388-101-4270 Notice of preliminary finding.
(1) The department will notify the alleged perpetrator in writ-
ing within ten working days of making a preliminary finding
of abandonment, abuse, neglect or financial exploitation of a
client. The written notice:

(a) Will not include the identities of the alleged victim,
reporter and witnesses; and

(b) Will include the necessary information for the
alleged perpetrator to ask for an administrative hearing to
challenge the preliminary finding.

(2) The department must make a reasonable, good faith
effort to determine the last known address of the alleged per-
petrator.

(3) The department will serve notice of the preliminary
finding as provided in chapter 388-02 WAC.

(4) The department may extend the time frame for writ-
ten notification beyond ten working days for good cause.

NEW SECTION

WAC 388-101-4280 Reporting preliminary findings.
(1) In a manner consistent with confidentiality requirements
concerning the client, witnesses, and reporter, the department
may provide notification of a preliminary finding to:

(a) Other divisions within the department;

(b) The agency or program identified under RCW
74.34.068 with which the alleged perpetrator is associated as
an employee, volunteer or contractor;

(c) The employer or program that is currently associated
with the individual alleged to have abandoned, abused,
neglected, or financially exploited a client, if known;

(d) Law enforcement; and

(e) Other investigative authorities consistent with chap-
ter 74.34 RCW.

(2) The notification will identify the finding as a prelim-
inary finding.

NEW SECTION

WAC 388-101-4290 Disputing a preliminary finding.
(1) An alleged perpetrator of abandonment, abuse, neglect, or
financial exploitation of a client may request an administra-
tive hearing to challenge a preliminary finding made by the
department.

(2) The request must be made in writing to the office of
administrative hearings.

(3) The office of administrative hearings must receive
the alleged perpetrator's written request for a hearing within
thirty calendar days of the date written on the notice of the
preliminary finding.

(4) The written request for a hearing must include:

(a) The full legal name, current address and phone num-
ber of the alleged perpetrator;

(b) A brief explanation of why the alleged perpetrator
disagrees with the preliminary finding;

(c) A description of any assistance needed in the admin-
istrative appeal process by the alleged perpetrator, including
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a foreign language or sign language interpreter or any reason-
able accommodation for a disability; and
(d) The alleged perpetrator's signature.

NEW SECTION

WAC 388-101-4300 Disclosure of investigative and
finding information. (1) Confidential information about cli-
ents and mandated reporters received from the department
may only be used by the alleged perpetrator to challenge pre-
liminary findings through the appeal process.

(2) Confidential information such as the name and other
personal identifying information of the reporter, witnesses, or
the client will be redacted from documents unless release of
that information is consistent with chapter 74.34 RCW and
other applicable state and federal laws.

NEW SECTION

WAC 388-101-4310 Hearing procedures to dispute a
preliminary finding. (1) Chapters 34.05 and 74.34 RCW,
chapter 388-02 WAC, and the provisions of this chapter gov-
ern any appeal regarding a preliminary finding. In the event
of a conflict between the provisions of this chapter and chap-
ter 388-02 WAC, the provisions of this chapter shall prevail.

(2) The administrative law judge shall determine
whether a preponderance of the evidence supports the prelim-
inary finding that the alleged perpetrator abandoned, abused,
neglected, or financially exploited a vulnerable adult, and
shall issue a preliminary order.

NEW SECTION

WAC 388-101-4320 Appeal of the administrative law
judge's preliminary order on a finding. (1) If the alleged
perpetrator or the department disagrees with the administra-
tive law judge's decision, either party may challenge this
decision by filing a petition for review with the department's
board of appeals under chapter 34.05 RCW and chapter 388-
02 WAC.

(2) If the department appeals the administrative law
judge's decision, the department will not modify the finding
in the department's records until a final hearing decision is
issued.

NEW SECTION

WAC 388-101-4330 Finalizing a preliminary finding.
(1) A preliminary finding becomes a final finding when:

(a) The department gives the alleged perpetrator notice
of the preliminary finding pursuant to WAC 388-101-4270
and the alleged perpetrator does not request an administrative
hearing;

(b) The administrative law judge:

(i) Dismisses the hearing following withdrawal of the
appeal or default; or

(i1) Issues a preliminary order upholding the finding and
the alleged perpetrator fails to appeal the preliminary order to
the department's board of appeals; or

(c) The board of appeals issues a final order upholding
the finding.
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(2) The final finding is permanent and will only be
removed from the department's records if:

(a) It is rescinded following judicial review; or

(b) The department may decide to remove the single
finding of neglect from its records based upon a written peti-
tion by the alleged perpetrator provided that no further find-
ings have occurred, and at least one calendar year has passed
since the finding was finalized and recorded.

NEW SECTION

WAC 388-101-4340 Reporting final findings. (1) The
department will report a final finding of abandonment, abuse,
neglect and financial exploitation within ten working days to
the following:

(a) The perpetrator;

(b) The service provider that was associated with the per-
petrator during the time of the incident;

(c) The service provider that is currently associated with
the perpetrator, if known;

(d) The appropriate licensing, contracting, or certifica-
tion authority; and

(e) The federal or state department or agency list of indi-
viduals found to have abandoned, abused, neglected, or
financially exploited a vulnerable adult.

(2) The findings may be disclosed to the public upon
request subject to applicable public disclosure laws.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 388-101-1010 What is the purpose of this

chapter?

WAC 388-101-1020 What definitions apply to this

chapter?

WAC 388-101-1101 Abuse and neglect reporting

requirements.

WAC 388-101-1106 Investigation of mandated

reports.
WAC 388-101-1111
WAC 388-101-1116
WAC 388-101-1121
WAC 388-101-1126

Notice of an initial finding.
Reporting initial findings.
Disputing an initial finding.

Disclosure of investigative
and finding information.

WAC 388-101-1131 Hearing procedures to dis-

pute an initial finding.

WAC 388-101-1136 Appeal of the administrative

law judge's initial order on a
finding.

WAC 388-101-1141
WAC 388-101-1146

Finalizing an initial finding.

Reporting final findings.
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WAC 388-101-1180

WAC 388-101-1190

WAC 388-101-1200

WAC 388-101-1205

WAC 388-101-1210

WAC 388-101-1220

WAC 388-101-1230

WAC 388-101-1240

WAC 388-101-1250

WAC 388-101-1260
WAC 388-101-1400

WAC 388-101-1410

WAC 388-101-1420

WAC 388-101-1430

WAC 388-101-1440

WAC 388-101-1460

WAC 388-101-1470

WAC 388-101-1480

WAC 388-101-1490

WAC 388-101-1500

WAC 388-101-1510

What are residential ser-
vices?

Who certifies residential ser-
vices?

Where are residential ser-
vices provided?

Where are crisis diversion
services provided?

Who may receive residential
services?

What physical and safety
requirements exist for resi-
dential services?

How must service providers
assist clients in regulating
water temperature?

What are supported living
services?

What are crisis diversion ser-
vices?

What are group homes?

When must a service pro-
vider document a client's
refusal to participate in ser-
vices?

May a service provider offer
services to nonclients in the
same household as clients?

Who pays for a client's resi-
dential services?

When may a service provider
receive initial set-up funds
from DSHS?

What are the different types
of certification?

When may RCS grant initial
certification to an agency?

How does an agency apply
for initial certification?

What happens after an
agency receives initial certi-
fication?

May initial certification be
extended for a service pro-
vider?

How does a service provider
receive regular certification?

How often are reviews and
evaluations done for service
providers?



WAC 388-101-1520

WAC 388-101-1530

WAC 388-101-1540

WAC 388-101-1550

WAC 388-101-1600

WAC 388-101-1610

WAC 388-101-1620

WAC 388-101-1630

WAC 388-101-1640

WAC 388-101-1650

WAC 388-101-1660

WAC 388-101-1670

WAC 388-101-1680

WAC 388-101-1690

WAC 388-101-1700

WAC 388-101-1710

WAC 388-101-1720

WAC 388-101-1730

WAC 388-101-1740
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What occurs during review
and evaluation?

May service providers dis-
agree with evaluation find-
ings?

May a service provider
receive provisional certifica-
tion?

When may RCS decertify a
service provider?

What are administrators of
service providers required to
do?

What type of administrative
documents are service pro-
viders required to have?

What are the requirements
for personnel policies?

What nondiscrimination
requirements must agencies
and service providers meet?

What staffing requirements
must service providers meet?

May clients instruct and sup-
port other clients?

Who needs background
checks?

What are the minimum
requirements for staff
employed by service provid-
ers?

What staff training is
required?

How often must performance
reviews be conducted for
staff of service providers?

When must service providers
have staff-coverage sched-
ules approved by DDD?

What happens when a service
provider's ownership
changes?

When may a client's service
provider change?

Are clients' records consid-
ered confidential?

How long does a service pro-
vider need to keep client
records?
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WAC 388-101-1750

WAC 388-101-1760

WAC 388-101-1770

WAC 388-101-1780

WAC 388-101-1790

WAC 388-101-1800
WAC 388-101-1810

WAC 388-101-1820

WAC 388-101-1830

WAC 388-101-1840

WAC 388-101-1850

WAC 388-101-1860

WAC 388-101-1870

WAC 388-101-1880

WAC 388-101-1890

WAC 388-101-1900

WAC 388-101-2000

WSR 08-02-022

What information do service
providers need to keep in cli-
ent records?

What information do crisis
diversion service providers
need to keep in client
records?

Do service providers need to
keep client's property
records?

Are there requirements for
record entries?

Who must service providers
notify in emergencies?

What are client services?

What health and safety sup-
port may a service provider
offer to a client?

What support may a service
provider offer to a client to
increase personal power and
choices?

What support may a service
provider offer to increase a
client's competence and self-
reliance?

How may service providers
assist clients in gaining posi-
tive recognition?

What support may a service
provider offer to increase the
positive relationships in the
client's life?

How may a service provider
assist clients with becoming
integrated into their commu-
nity?

What is an individual service
plan/plan of care (ISP/POC)
for clients?

Who is responsible for com-
pleting and overseeing a cli-
ent's ISP/POC?

Who may participate in creat-
ing a client's ISP/POC?

How often must the ISP/POC
be reviewed?

What plans must crisis diver-
sion service providers
develop?
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WAC 388-101-2010

WAC 388-101-2020

WAC 388-101-2030

WAC 388-101-2040

WAC 388-101-2050

WAC 388-101-2060

WAC 388-101-2070

WAC 388-101-2080

WAC 388-101-2090

WAC 388-101-2100

WAC 388-101-2110

WAC 388-101-2120

WAC 388-101-2130

WAC 388-101-2140

WAC 388-101-2150

WAC 388-101-2160

WAC 388-101-2300

WAC 388-101-2330

WAC 388-101-2340
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What is an individual instruc-
tion and support plan (IISP)
for clients?

Who may participate in
developing the IISP for each
client?

Who oversees the IISP for
each client?

May a service provider man-
age a client's funds?

May a service provider hold
bankbooks and bankcards for
a client?

May a service provider com-
bine agency and client funds?

Does the service provider
need to develop an individual
financial plan (IFP) for cli-
ents?

What information must the
IFP include?

How does a service provider
manage client funds?

What documentation must
service providers keep to pro-
tect a client's financial inter-
ests?

How are a client's funds
transferred when they are
managed by a service pro-
vider?

How does a service provider
handle loans to a client?

When must a service pro-
vider pay a client?

What must service providers
do to support a client's
health?

May a client refuse health
care services?

When may client funds be
used for health services?

Client transportation.

May an agency or service
provider contest a RCS deci-
sion?

When does an administrative
review conference occur?
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WAC 388-101-2350

WAC 388-101-2360

WAC 388-101-2370

WAC 388-101-2380

WAC 388-101-2400

WAC 388-101-2410

WAC 388-101-2420

WAC 388-101-2430

WAC 388-101-2440

WAC 388-101-2450

WAC 388-101-2460

WAC 388-101-2470

WAC 388-101-2480

WAC 388-101-2490

WAC 388-101-2500

WAC 388-101-2510

WAC 388-101-2520

May an administrative
review conference be con-
ducted by telephone?

What happens during the
administrative review confer-
ence?

May an agency or service
provider contest the decision
from the administrative
review conference?

Does RCS make exceptions
to the requirements in this
chapter?

Who may delegate nursing
care tasks?

What training is required
before staff are qualified to
perform delegated tasks?

Do nursing assistants need to
comply with department of
health requirements?

Who is authorized to provide
consent for a client's receiv-
ing health care?

What rights do nursing assis-
tants have concerning the
delegation of nursing care
tasks?

Are nursing assistants liable
for errors while doing nurs-
ing care tasks?

What happens if unqualified
staff do a nursing task?

What technical assistance
may service providers get
from DSHS for nurse delega-
tion requirements?

What happens when DSHS
finds a service provider in
violation of nurse delegation
requirements?

May a service provider have
a chance to correct violations
before being fined?

May civil fines be imposed
during technical assistance
visits?

How does DSHS impose a
civil fine?

When is payment due for a
civil fine?
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WAC 388-101-2530 May a service provider dis-
agree with DSHS findings of

a violation?

WAC 388-101-2540 May a service provider con-

test a civil fine?

WSR 08-04-005
PERMANENT RULES
DEPARTMENT OF AGRICULTURE
[Filed January 24, 2008, 9:52 a.m., effective February 24, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This rule-making order creates a new chapter
in WAC titled "Brassica seed production district" that:

(1) Establishes two Brassica seed production districts;

(2) Specifies general requirements for growing, trans-
porting or processing Brassica seed crops within any Bras-
sica seed production district;

(3) In response to local conditions, specifies require-
ments for producing different categories of Brassica seed
crops in each of the Brassica seed production districts or sub-
districts; and

(4) Establishes a continuing Brassica work group.

Statutory Authority for Adoption: Chapters 15.51 and
34.05 RCW.

Adopted under notice filed as WSR 07-24-080 on
December 5, 2007.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 6, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 6, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 6, Amended 0, Repealed 0.

Date Adopted: January 24, 2008.

Valoria H. Loveland

Director
Chapter 16-326 WAC

BRASSICA SEED PRODUCTION DISTRICT

NEW SECTION

WAC 16-326-010 What are the boundaries of the
regulated areas, also called the Brassica seed production
districts? (1) For purposes of descriptions of boundaries, any
highway designation is measured from the center line of the
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highway, as determined by Washington department of trans-
portation maps.

(2) Brassica seed production district 1 includes areas of
five counties as follows:

(a) In Whatcom County, the area bounded as follows:
From two miles west of the Interstate 5 intersection with the
Canadian border, a southward line extends parallel to, and
two miles west of, Interstate 5 to its intersection with State
Highway 542. The line then extends generally northeastward
along State Highway 542 to the city limits of Kendall. At
Kendall, the line continues due north to the Canadian border.
The line then extends westward along the Canadian border to
its point of origin.

(b) All of mainland Skagit County is included. On
Fidalgo Island, the area on its eastern side bounded by a line
three miles west of and parallel to the Swinomish Channel,
extending from Padilla Bay to Smilk Bay, is included. All of
Samish Island is included. The remaining portion of Fidalgo
Island and all other islands in Skagit County are excluded
from Brassica seed production district 1.

(c) In Snohomish County, the area bounded as follows:
From Puget Sound east along State Highway 531 (also
known as Lakewood Rd.), the line extends through Interstate
5 Exit #206 (the Smokey Point exit) to the intersection of
State Highway 531 and State Highway 9 in Arlington. From
there the line extends generally northward along State High-
way 9 to the county line, and then west along the county line
to Puget Sound.

(d) In Island County, all of Camano Island and the por-
tion of Whidbey Island north of an east-west line extending
through Greenbank.

(e) In Clallam County, the area bounded as follows:
From the westernmost city limit of Port Angeles, a line
extends due south to a location five miles south of State
Highway 101. From there, the boundary continues east along
a line parallel to, and five miles south of, State Highway 101
to the Clallam/Jefferson County line. The boundary turns
north along the Clallam/Jefferson County line until it reaches
the Straits of Juan de Fuca and then continues along the
Straits to its point of origin.

(3) Brassica seed production district 2 is divided into
two subdistricts, designated district 2A and district 2B. For
purposes of descriptions of boundaries relating to Brassica
seed production district 2, all references to canals pertain to
Columbia Basin Irrigation Project structures. Brassica seed
production district 2 includes portions of Grant and Adams
counties bounded as follows:

(a) Beginning at the Grant/Douglas County boundary,
the line proceeds continuously due east along existing por-
tions of Road 13NW to its intersection with the West Canal.
The line follows the West Canal in a northeasterly direction
through portions of the city of Ephrata, then around the north-
ern end of Soap Lake and easterly to the intersection of the
West Canal and the East Low Canal. The line follows the
East Low Canal in a southerly, then easterly direction to its
intersection with State Highway 26. Then it turns west and
follows State Highway 26 to the Columbia River. The line
continues due west until it intersects the county boundary in
the Columbia River. The line then turns north and follows
the county boundary to the point of origin.
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(b) Brassica seed production district 2A is the northwest-
ern portion of Brassica seed production district 2. It is
bounded on the north and west by the boundaries of Brassica
seed production district 2. Its eastern boundary line com-
mences at the intersection of Rd. 13 NW and K NW. The line
extends south along K NW to its intersection with the I-90
North Frontage Rd. The line extends west along North Front-
age Rd. to State Highway 281N, and along State Highway
281N to Q SW. It extends north along Q SW to 5 NW and
west along 5 NW to the western boundary of Brassica seed
production district 2.

(¢) Brassica seed production district 2B consists of the
portion of Brassica seed production district 2 that is not
encompassed in Brassica seed production district 2A.

NEW SECTION

WAC 16-326-020 What are the general requirements
for growing, transporting or processing Brassica seed
within any Brassica seed production district? (1) Growing,
transportation or processing of Brassica seed is regulated
under provisions of this section only within the borders of a
Brassica seed production district, as described in WAC 16-
326-010.

(2) No Brassica seed crop grown for any purpose is reg-
ulated as part of a Brassica seed production district, if it is
harvested or mowed before flowering or otherwise handled
so that pollen production is prevented. Note that other regu-
latory requirements, such as the provisions of the crucifer
seed quarantine rule found in WAC 16-301-490 through 16-
301-580, are applicable.

(3) Brassica seed crops, including seed grown for plant-
ing and seed grown for crushing or extraction for fuel or oil,
may only be grown in locations that have been identified in a
timely manner through the pinning process.

(a) Pinning for Brassica seed production in Brassica
seed production district 1 will be held at least once a year at
the WSU Northwestern Washington Research and Extension
Center, 16650 State Route 536, Mt. Vernon, Washington
98237. Contact the WSU Skagit County Extension office at
360-428-4270 for information about pinning events for dis-
trict 1.

(b) Pinning for Brassica seed production district 2 will
be held at least once a year at the WSU Grant County Exten-
sion office, 35 C St. N.W., Ephrata, Washington 98823.
Contact the WSU Grant County Extension office at 509-754-
2011, ext. 413 for information about pinning events for dis-
trict 2.

(c) Dates, times, locations and other information about
pinning events will vary.

(d) Pinning for Brassica seed crops produced for plant-
ing must be performed by an authorized representative of the
contractor for the crop. If the seed produced for planting is
not being produced for a contractor, or if the contractor
waives the pinning privilege, then the grower is responsible
for pinning the location of the crop.

(e) Pinning for Brassica seed crops produced for fuel or
oil must be performed by an authorized representative of the
grower.
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(4) Transportation and handling of Brassica seed within
any Brassica seed production district must be performed in a
way to prevent inadvertent spread of seed or production of
volunteer plants. All shipments of viable seed must be in
covered containers from which the seed cannot leak.

(5) Volunteer Brassica plants must be controlled as soon
as feasible, but always prior to pollen production or blossom-
ing.

NEW SECTION

WAC 16-326-030 What are the requirements to grow
Brassica seed in Brassica seed production district 1? (1)
Brassica seed crops intended for oil or fuel production and/or
associated by-products, forage, or cover crops may only be
planted or grown in compliance with a Brassica production
agreement, as described in RCW 15.51.040.

(2) Brassica seed crops of species generally known as
rapeseed or canola, that are intended for producing seed for
planting, may only be planted or grown under conditions of a
Brassica production agreement, as described in RCW 15.51.-
040.

NEW SECTION

WAC 16-326-040 What are the requirements for
growing Brassica seed in all of Brassica seed production
district 2, which is composed of two subdistricts desig-
nated districts 2A and 2B? (1) A minimum isolation dis-
tance of two miles must be preserved from the nearest edge of
any Brassica seed crop to any other Brassica seed crop. The
location pinned first has priority and establishes a basis for
the isolation distance for other Brassica seed crops. Any per-
son subsequently pinning any other location for a Brassica
seed crop is responsible for maintaining the two-mile mini-
mum isolation distance. Exceptions to this two-mile mini-
mum distance can occur only in the following three situa-
tions:

(a) An exception that allows an isolation distance of less
than two miles will occur when a written agreement between
two or more contractors and/or growers complies with the
conditions specified in subsection (2) of this section. All
locations to be planted under such a written agreement
between the parties must be pinned.

(b) An exception to the minimum isolation distance may
be allowed under conditions of a Brassica production agree-
ment, as described in RCW 15.51.040. All locations to be
planted under such a Brassica production agreement must be
pinned.

(c) Brassica seed crops grown for forage or cover crops
may be planted or grown within the two-mile minimum iso-
lation distance, if the forage or cover crop is not allowed to
bloom or to produce pollen from April 1 through August 15
of any year. Forage or cover crops that comply with require-
ments of this subsection are not required to be pinned.

(2) Written agreements between parties to voluntarily
allow planting of locations, any portion of which are within
the minimum isolation distance of two miles (as referenced in
subsection (1)(a) of this section), must comply with all of the
following conditions:
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(a) The agreement must be signed by authorized repre-
sentatives of the contractors for the Brassica seed crops
grown for planting, and by the growers of Brassica seed
crops grown for fuel or oil. If one or more of the affected
Brassica seed crops for planting is not being produced under
contract, or if the contractor waives signature authority for
this agreement, the grower of the crop must enter into the
agreement instead.

(b) The agreement must, at a minimum, specify:

* The date of the agreement;

* The approximate dates during which the affected crops
will be in the field;

» The name, business name (if applicable), telephone
number and address of each affected grower;

* The location and acreage of each planting affected by
the agreement;

* The contractor (if applicable) for each location; and

* Brassica seed crop species and variety for each loca-
tion.

(¢) These written agreements cannot extend beyond one
harvest per agreement.

(d) Copies of the written agreement must be retained by
each person who signs it for a minimum of three years.

(3) Pinning for Brassica seed crops intended to produce
seed for planting starts each year on the first business day
after January 31 for summer annual species or varieties (such
as mizuna and Chinese cabbage) and on the first business day
after May 31 for overwintered species or varieties (such as
cabbage, broccoli, and turnip). Pinning for Brassica seed
crops to produce seed intended for oil or fuel starts the first
business day after June 30.

NEW SECTION

WAC 16-326-050 What are the differences between
restrictions on Brassica seed production in Brassica seed
production districts 2A and 2B? WAC 16-326-040 estab-
lishes restrictions that apply throughout all of Brassica seed
production district 2 (including the two subdistricts desig-
nated districts 2A and 2B in WAC 16-326-010(3)), regarding
the production of Brassica seed crops. Additional specific
restrictions apply to district 2A. The differences between the
subdistricts are:

(1) Brassica seed production in Brassica seed produc-
tion district 2A is limited primarily to production of any spe-
cies of Brassica seed for planting. Within Brassica seed pro-
duction district 2A, Brassica seed crops intended for oil or
fuel production may only be planted or grown under condi-
tions of a Brassica production agreement, as described in
RCW 15.51.040.

(2) Brassica seed production in Brassica seed produc-
tion district 2B includes production of any species of Bras-
sica seed for planting, oil or fuel production.

NEW SECTION

WAC 16-326-060 What is the Brassica work group
and how often does it meet? The Brassica work group is an
advisory group composed of representatives of the vegetable
seed, canola, and biofuels production industries, as well as
other interested persons. The Washington state department
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of agriculture will continue to convene the work group as
needed, but at least once a year, for the purpose of advising
the department regarding the provisions of chapter 16-326
WAC, any necessary revisions, and the needs of affected
growers and industries.

WSR 08-04-009
PERMANENT RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed January 24, 2008, 11:41 a.m., effective February 24, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To change the WAC to address correctly what
the full-time equivalent is for a kindergartener.

Citation of Existing Rules Affected by this Order:
Amending WAC 392-121-122.

Statutory Authority for Adoption: RCW 28A.150.290.

Adopted under notice filed as WSR 07-23-006 on
November 14 [8], 2007.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: January 24, 2008.

Dr. Terry Bergeson
Superintendent of
Public Instruction

AMENDATORY SECTION (Amending Order 97-06, filed
10/27/97, effective 11/27/97)

WAC 392-121-122 Definition—Full-time equivalent
student. As used in this chapter, "full-time equivalent stu-
dent" means each enrolled student in the school district as of
one of the enrollment count dates for at least the minimum
number of hours set forth in subsection (1) of this section,
inclusive of class periods and normal class change passing
time, but exclusive of noon intermissions: Provided, That
each hour counted shall contain at least 50 minutes of instruc-
tion or supervised study provided by appropriate instructional
staff. The purpose of recognizing "50 minute hours" is to pro-
vide flexibility to school districts which utilize block periods
of instruction so long as students are ultimately under the
jurisdiction of school staff for the equivalent of 60 minute
hours: Provided further, That the hours set forth below shall
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be construed as annual average hours for the purposes of
compliance with this chapter.

(1) The minimum hours for each grade are as follows:

(a) Kindergarten (((faH-day})): 20 hours each week, or 4
hours (240 minutes) for ((99)) each scheduled school
day((s));

(b) ((Kf&flefgaﬁeﬂ—ﬁa&}f-dﬂy):—}@—helﬂs—e&eh—weelﬁer%

€e})) Primary (grades 1 through 3): 20 hours each week,
or 4 hours (240 minutes) each scheduled school day;

() (c) Elementary (grades 4 through 6): 25 hours
each week, or 5 hours (300 minutes) each scheduled school
day;

((€e))) (d) Secondary (grades 7 through 12): 25 hours
each week, or 5 hours (300 minutes) each scheduled school
day.

(2) Except as limited by WAC 392-121-136, a student
enrolled for less than the minimum hours shown in subsec-
tion (1) of this section shall be counted as a partial full-time
equivalent student equal to the student's hours of enrollment
divided by the minimum hours for the student's grade level
set forth in subsection (1) of this section.

(3) The full-time equivalent of a student's running start
enrollment pursuant to RCW 28A.600.300 through
28A.600.400 shall be determined pursuant to chapter 392-
169 WAC. If a running start student is enrolled both in high
school courses provided by the school district and in running
start courses provided by the college, the high school full-
time equivalent and the running start full-time equivalent
shall be determined separately.

(4) The full-time equivalent of University of Washington
transition school students shall be determined pursuant to
chapter 392-120 WAC.

(5) The full-time equivalent of a student's alternative
learning experience shall be determined pursuant to WAC
392-121-182.

WSR 08-04-010
PERMANENT RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed January 24, 2008, 11:43 a.m., effective February 24, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Revisions to rules are required to update rules
for 1.6 combined FTE split between the resident high school
and the skills center. Revision to allow for state funded full-
day kindergarten students be able to be reported for up to a
1.0 AAFTE.

Citation of Existing Rules Affected by this Order:
Amending WAC 392-121-136.

Statutory Authority for Adoption: RCW 28A.150.290.

Adopted under notice filed as WSR 07-23-040 on
November 14, 2007.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
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Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 2, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: January 24, 2008.

Dr. Terry Bergeson
Superintendent of
Public Instruction

AMENDATORY SECTION (Amending Order 97-06, filed
10/27/97, effective 11/27/97)

WAC 392-121-136 Limitation on enrollment counts.
Enrollment counts pursuant to WAC 392-121-106 through
392-121-133 are subject to the following limitations:

(1) Except as provided in (a) ((and)), (b) and (c) of this
subsection, no student, including a student enrolled in more
than one school district, shall be counted as more than one
full-time equivalent student on any count date or more than
one annual average full-time equivalent student in any school
year.

(a) School districts operating approved vocational skills
center programs during the summer vacation months may
claim additional full-time equivalent students based upon
actual enrollment in such vocational skills centers on the first
school day of July of each year. Each district operating an
approved vocational skills center program shall be entitled to
claim one annual average full-time equivalent student for
each 900 hours of planned student enrollment for the summer
term based upon the July enrollment data.

(b) Enrollment count limitations apply separately to a
student's running start, skills center and high school enroll-
ments.

(c) Subject to (b) of this subsection, a student enrolled in
a skill center program during the regular school year may be
claimed for up to a combined 1.6 full-time equivalent stu-
dent.

A student can be claimed for a maximum of a 1.0 full-
time equivalent for the skills center enrollment and a maxi-
mum of a 1.0 full-time equivalent for the student's high
school enrollment.

(2) Running start enrollment counts are limited as pro-
vided in chapter 392-169 WAC and specifically as provided
in WAC 392-169-060.

(3) The full-time equivalent reported for a five year old
preschool student with a disability is limited as provided in
WAC 392-121-137.

(4) No kindergarten student, including a student enrolled
in more than one school district, shall be counted as more
than one-half of an annual average full-time equivalent stu-
dent in any school year.
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(5) A student reported as full-time on Form SPI E-672
pursuant to WAC 392-122-275 for institutional education
funding shall not be reported by a school district for basic
education funding on that enrollment count date.

(6) A student reported as part-time on Form SPI E-672
shall not be reported by a school district for more than part-
time basic education funding on that enrollment count date
and the total enrollment reported by one or more school dis-
tricts for basic education and on Form SPI E-672 must not
exceed one full-time equivalent.

(7) Districts providing an approved state-funded full-day
kindergarten program as provided in chapter 28A.150 RCW
(from E2SSB 5841) may claim up to an additional 0.50 FTE
based upon student enrolled hours in excess of the 0.50 FTE
provided under subsection (4) of this section.

WSR 08-04-011
PERMANENT RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed January 24, 2008, 11:44 a.m., effective February 24, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The WAC is being modified by taking out the
word secondary so that it will apply to all education levels.

Citation of Existing Rules Affected by this Order:
Amending WAC 392-121-138.

Statutory Authority for Adoption: RCW 28A.150.290.

Adopted under notice filed as WSR 07-23-044 on
November 14, 2007.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: January 24, 2008.

Dr. Terry Bergeson
Superintendent of
Public Instruction

AMENDATORY SECTION (Amending WSR 98-07-060,
filed 3/17/98, effective 4/17/98)

WAC 392-121-138 Full-time equivalent enrollment
of vocational education students. For the purpose of
enhanced funding for vocational education, full-time equiva-
lent enrollment in vocational ((seeendary)) and skills center
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programs shall be based upon the actual hours of enrollment
in state approved vocational courses. Vocational full-time
equivalent enrollment shall be determined pursuant to WAC
392-121-122 and shall be reported on the same monthly basis
as the enrollment for students eligible for basic support.

WSR 08-04-013
PERMANENT RULES
PROFESSIONAL EDUCATOR
STANDARDS BOARD
[Filed January 24, 2008, 3:21 p.m., effective February 24, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The purpose of these changes is to comply
with passed legislation in SB 5269.

Citation of Existing Rules Affected by this Order:
Amending WAC 181-78A-700.

Statutory Authority for Adoption: RCW 28A.410.210.

Adopted under notice filed as WSR 07-24-074 on
December 4, 2007.

A final cost-benefit analysis is available by contacting
Nasue Nishida, P.O. Box 47236, Olympia, WA 98504, phone
(360) 725-6238, fax (360) 586-4548, e-mail nasue.nishida@
k12.wa.us.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 1, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: January 16, 2007 [2008].

Nasue Nishida

Policy and Research Analyst

AMENDATORY SECTION (Amending WSR 07-12-005,
filed 5/24/07, effective 6/24/07)

WAC 181-78A-700 First peoples' language((#)),
culture, and oral tribal traditions certification pro-
gram—Findings, purposes and intent—Definitions—
Program established—TTribal eligibility to participate—
Program requirements—Assignment of teachers—
Reports. (1) FINDINGS. The professional educator standards
board endorses the following:

(a) Teaching first peoples' languages can be a critical
factor in successful educational experiences and promoting
cultural sensitivity for all students. The effect is particularly
strong for native American students;
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(b) First peoples' languages are falling silent. Despite
tribal efforts, first peoples' languages are not fully incorpo-
rated into the school systems. This is a loss to the cultural her-
itage of the affected tribes and to the cultural resources of
Washington state;

(c) Recognition of native American languages under
RCW 28A.230.090(3) and 28B.80.350(2), as satisfying state
or local graduation requirements and minimum college
admission requirements, while concentrating on promoting a
positive impact on student learning through state policies, is
insufficient to meet the educational needs of native American
students;

(d) The potential to have a positive impact on student
learning is in part dependent on the willingness of the local
education agency to collaborate with the sovereign tribal
government's language/culture program;

(e) It is within the statutory authority of the professional
educator standards board to enhance the learning opportuni-
ties for all students by helping prevent the loss of first peo-
ples' languages through assisting the state's sovereign neigh-
bors to sustain, maintain or recover their linguistic heritage,
history and culture;

(f) From the Multi-Ethnic Think Tank position state-
ment, June 2001:

(1) "...A culturally inclusive pedagogy will ensure the
success of all students, who will develop greater appreciation
of other cultures and worldviews;"

(i1) "All students have prior experiences that frame their
worldview; learn from childbirth and are lifelong learners;
can academically achieve at high levels when they are appro-
priately taught; and are entitled to learn in a multicultural
context;"

(g) Research has shown that students who study another
language may benefit in the following ways: Greater aca-
demic success in other areas of study, including reading,
social studies, and mathematics; a clearer understanding of
the English language including function, vocabulary and syn-
tax; and an increase on standardized test scores, especially in
verbal areas;

(h) From the Native American Languages Act, Public
Law 101-477, Section 102, 1990:

(i) "The traditional languages of Native Americans are
an integral part of their cultures and identities and form the
basic medium for the transmission, and thus survival, of
Native American cultures, literatures, histories, religions,
political institutions, and values;"

(i1) "Languages are the means of communication for the
full range of human experiences and are critical to the sur-
vival of cultural and political integrity of any people"; and

(1) There are many sovereign tribal nations in the state of
Washington and they serve the needs of many groups of first
peoples, each possessing unique languages, cultures and
worldviews.

(2) PURPOSES. The purpose of this section of the estab-
lished first peoples' language((#)), culture, and oral tribal tra-
ditions program is to accomplish the following goals:

(a) To honor the sovereign status of tribal governments
in their sole expertise in the transmission of their indigenous
languages, heritage, cultural knowledge, customs, traditions
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and best practices for the training of first peoples' lan-
guage((#)). culture, and oral tribal traditions teachers;

(b) Contribute to a positive impact on student learning by
promoting continuous improvement of student achievement
of the sovereign tribal government's language/culture learn-
ing goals, as established by each sovereign tribal govern-
ment's language/culture program, and by supporting the goals
for multicultural education included in the 2001 position
statement developed by the Washington state Multi-Ethnic
Think Tank;

(c) Contribute to the preservation, recovery, revitaliza-
tion, and promotion of first peoples' languages and cultures;

(d) Meaningfully acknowledge that language is inher-
ently integral to native American culture and ways of life;

(e) Implement in a tangible way the spirit of the 1989
Centennial Accord and the 2000 Millennium Accord between
Washington state and the sovereign tribal governments in the
state of Washington;

(f) Provide a mechanism for the professional educator
standards board to recognize tribally qualified language/cul-
ture teachers as eligible to receive a Washington state first
peoples' language/culture teaching certificate; and

(g) Provide the opportunity for native American students
to learn first peoples' languages and cultures while at school
and provide another avenue for students to learn core curric-
ula through first peoples' worldviews.

(3) INTENT. It is the intent of the professional educator
standards board to work in collaboration with the sovereign
tribal governments of Washington state to establish a Wash-
ington state first peoples' language((#)), culture, and oral
tribal traditions teacher certification program in order to:

(a) Act in a manner consistent with the policy as speci-
fied in the Native American Languages Act, P.L. 101-477
Sec. 104(1) "preserve, protect, and promote the rights and
freedom of Native Americans to use, practice, and develop
Native American languages";

(b) Act in a manner consistent with Washington state's
government-to-government relationship with Washington
state sovereign tribal governments and use the Washington
state first peoples' language((#)). culture, and oral tribal tradi-
tions certification programs to model effective government-
to-government relationships;

(¢) Act in a manner consistent with the goal of the state
Basic Education Act under RCW 28A.150.210;

(d) Act in a manner consistent with the following pur-
poses of Public Law 107-110, "No Child Left Behind Act":

(i) "Holding schools, local education agencies, and
States accountable for improving the academic achievement
of all students, and identifying and turning around low-per-
forming schools that have failed to provide a high-quality
education to their students, while providing alternatives to
students in such schools to enable the students to receive a
high-quality education," [Sec. 1002(4)];

(i1) "Providing children an enriched and accelerated edu-
cational program, including the use of schoolwide programs
or additional services that increase the amount and quality of
instructional time," [Sec. 1002(8)];

(iii) "Promoting schoolwide reform and ensuring the
access of children to effective, scientifically based instruc-
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tional strategies and challenging academic content," [Sec.
1002(9)];

(iv) "...Supporting local education agencies, Indian
tribes, organizations, postsecondary institutions and other
entities to meet the unique education, culturally related aca-
demic needs of American Indian and Alaskan Native Stu-
dents" [Sec. 7102(a)];

(e) Act on its involvement with and adoption of the 1991
joint policy statement on Indian education:

"K-12 American Indian dropout prevention is a priority
of schools. Effective education needs to be implemented
throughout the K-12 school system if the American Indian
student is to achieve academic and personal success";

(f) Acknowledge that there is a public responsibility to
make available to all students in the state of Washington an
accurate and balanced study of the American Indian experi-
ences with and contributions to life on this continent;

(g) Act on the following professional educator standards
board beliefs:

(1) In order to meet the needs of all students, highly qual-
ified teachers are required;

(i) All professional educator standards board policies
and activities should meet the needs of the state's diverse stu-
dent population;

(iii) In order for all students to achieve at high levels,
multiple learning styles and needs must be supported; and

(h) Act on the following goals from the professional edu-
cator standards board's 2002-05 work plan:

(1) Professional education and certification requirements
are aligned with education reform and support a positive
impact on student learning;

(i1) All students shall be provided equitable educational
opportunities.

(4) DEFINITIONS.

(a) "Positive impact on student learning" shall mean:

(1) The same as under WAC 181-78A-010(8) and 180-
16-220 (2)(b); and

(i1)(A) Supporting the goal of basic education under
RCW 28A.150.210, "...to provide students with the opportu-
nity to become responsible citizens, to contribute to their own
economic well-being and to that of their families and com-
munities, and to enjoy productive and satisfying lives...";

(B) Promoting continuous improvement of student
achievement of the state learning goals and the sovereign
tribal government's language/culture learning goals as estab-
lished by each sovereign tribal government's language/cul-
ture program;

(C) Recognizing nonacademic student learning and
growth related, but not limited, to: Oral traditions, commu-
nity involvement, leadership, interpersonal relationship
skills, teamwork, self-confidence, resiliency, and strength-
ened unique cultural identities;

(iii) Developing greater appreciation of other cultures
and worldviews;

(b) A "culturally sensitive environment" honors the
unique history, culture, values, learning styles, and commu-
nity of the student. For example, to demonstrate the value of
the language and culture, the homeroom teacher participates
in the language/culture classroom. A "culturally sensitive
environment" also includes those provisions as outlined in

WSR 08-04-013

the Washington state joint policy on equity in education,
revised in May 2000.

(c) For the purpose of this section, "highly qualified
teachers" shall mean those teachers who meet the standards
of the sovereign tribal government's language/culture pro-
gram.

(5) PROGRAM ESTABLISHED. A Washington state first
peoples' language((#)), culture, and oral tribal traditions
teacher certification program is established in January 2007.
First peoples' language((#)). culture, and oral tribal traditions
teacher certificates issued prior and subsequent to June 30,
2006, shall be kept valid per subsection (((A)) (8)(d)(iv) of
this section.

(6) TRIBAL ELIGIBILITY TO PARTICIPATE. Any sover-
eign tribal government in the state of Washington shall be eli-
gible to participate individually on a government-to-govern-
ment basis in the ((ptet)) program.

(7) CERTIFYING AUTHORITY.

(a) Only a participating sovereign tribal government may
certify individuals who meet the tribe's criteria for certifica-
tion as a teacher in the Washington state first peoples' lan-
guage, culture, and oral tribal traditions teacher certification

program.
(b) The office of the superintendent of public instruction

shall not authorize or accept a certification or endorsement in
Washington state first peoples' language, culture, and oral
tribal traditions without certification from a participating sov-
ereign tribal government.

(8) PROGRAM REQUIREMENTS.

(a) Each sovereign tribal government will certify indi-
viduals who meet the tribe's criteria for certification as
instructors in the Washington state first peoples' lan-
guage((#)). culture, and oral tribal traditions program.

(b) Each sovereign tribal government's language/culture
program shall submit to the superintendent of public instruc-
tion the following information for each eligible language/cul-
ture teacher desiring to participate in the program:

(1) Written documentation that each designated teacher
has completed the sovereign tribal government's language/
culture teacher certification program;

(i) Written documentation that each designated teacher
has completed the background check required under RCW
28A.410.010 and WAC 181-79A-150 (1) and (2);

(ii1) Written documentation that each designated teacher
has completed a course on issues of abuse as required by
RCW 28A.410.035 and WAC 181-79A-030(6);

(iv) Designation of which language(s), or dialects
thereof, shall be listed on the Washington state first peoples'
language((#)). culture, and oral tribal traditions certificate;

(c) After meeting the requirements of (b) of this subsec-
tion, the office of the superintendent of public instruction
shall issue each teacher a Washington state first peoples' lan-
guage((#)). culture, and oral tribal traditions teaching certifi-
cate;

(d) Tribes will individually determine the continuing
education and first peoples' language((#)), culture, and oral
tribal traditions certificate renewal requirements for their
tribal language endorsement. As such, each tribe will do the
following. Notify the certification division of the office of
superintendent of public instruction when:
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(i) A teacher has met the requirements for renewal/con-
tinuing education; or

(il)) A teacher has not met the requirements for
renewal/continuing to hold a first peoples' language((#)), cul-
ture, and oral tribal traditions certificate; or

(iii) A tribe, at any time, withdraws a teacher certifica-
tion for any reason.

(iv) Every five years, the tribes will provide documenta-
tion that the certificate holder continues to meet the require-
ments of (a) of this subsection;

(e) To support a positive impact on student learning, the
local education agency in consultation with the sovereign
tribal government's language/culture program is strongly
encouraged to provide:

(i) A minimum of one contact hour per day, five days a
week;

(1) Access to the same students from year to year, to the
extent possible, so that students who receive instruction dur-
ing the first year of the program can continue to receive
instruction throughout the first year of the program;

(iii) A culturally sensitive environment as defined in sub-
section (4)(b) of this section; or

(iv) Some combination of (e)(i), (ii), and (iii) of this sub-
section which will allow a positive impact on student learn-
ing;

(f) To document a positive impact on student learning,
the sovereign tribal government's language/culture program
is encouraged to provide written documentation of how
teaching the first peoples' language/culture has supported the
promotion of continuous improvement of student achieve-
ment of the program learning goals as established by each
sovereign tribal government's language/culture program;

(g) To support a greater understanding of the govern-
ment-to-government relationship, the professional educator
standards board is strongly encouraged to make site visits and
attend meetings with the local education agency and the sov-
ereign tribal government's language/culture program;

(h) Nothing in this section shall be interpreted as pre-
cluding any eligible tribe in consultation with the state or in
consultation with any local education agency from entering
into an inter-governmental agreement or compact related to
the teaching of first peoples' languages and cultures in order
to address unique issues related to individual sovereign tribal
governments.

((6%))) (9) ASSIGNMENT OF TEACHERS.

(a) The holder of a Washington state first peoples' lan-
guage((#)), culture, and oral tribal traditions teacher certifi-
cate shall be deemed qualified to be a teacher of first peoples'
language((#)). culture, and oral tribal traditions with the abil-
ity to meet individual tribal competency criteria for lan-
guage/culture, history, and English.

(b) A Washington state first peoples' language((£)). cul-
ture, and oral tribal traditions teacher certificate qualifies the
holder to accept a teaching position in a public school district.

(c) The holder of a Washington state first peoples' lan-
guage((#)), culture, and oral tribal traditions teacher certifi-
cate who does not also hold an initial, residency, continuing
or professional certificate shall be assigned to teach only the
language(s)/culture(s) designated on the certificate, and no
other subject.
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(d) The Washington state first peoples' language((#)).
culture, and oral tribal traditions teacher certificate is recog-
nized by the state of Washington for as long as the teacher
holds a valid language/culture certificate from a participating
sovereign tribal government.

(e) A Washington state first peoples' language((£)), cul-
ture, and oral tribal traditions teacher certificate will serve as
the sole endorsement in first peoples' language((#)), culture,
and oral tribal traditions for anyone holding an initial, resi-
dency, continuing or professional certificate.

(((9))) (10) TRIBAL PREPARATION PROGRAM REVIEW.

(a) Every five years, the joint committee of the profes-
sional educator standards board and the first peoples' lan-
guage/culture committee shall prepare a report that includes:

(1) Reports from each participating tribe related to
progress in meeting program objectives, with particular
emphasis on positive impact on students;

(i1) Appraisal of the government-to-government rela-
tionship; and

(iii) Any relevant recommendations for continued pro-
gram success.

(b) In order to promote understanding and collaboration,
beginning with the second year of the program, the profes-
sional educator standards board may accept invitations from
participating tribes to visit at least two tribal programs per
year as identified and invited by the individual tribal pro-
grams.

(c) Annually, the professional educator standards board
will commit to ensuring a professional educator standards
board member(s) and staff attends the first peoples' lan-
guage/culture committee meeting. The professional educator
standards board will proactively identify opportunities to
share information about the first peoples' language/culture
program in order to support its growth and development.

Reviser's note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the Reg-
ister pursuant to the requirements of RCW 34.08.040.

WSR 08-04-021
PERMANENT RULES
PUBLIC DISCLOSURE COMMISSION
[Filed January 28, 2008, 11:49 a.m., effective February 28, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To provide guidance to county auditors and
provide uniformity in calculating the count of registered vot-
ers for the purposes under chapter 42.17 RCW.

Statutory Authority for Adoption: RCW 42.17.370.

Adopted under notice filed as WSR 08-01-061 on
December 14, 2007.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 0.
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 1,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 1, Amended 0, Repealed 0.

Date Adopted: January 24, 2008.

Vicki Rippie
Executive Director

NEW SECTION

WAC 390-05-225 Registered voters—Count or num-
ber of. In accordance with RCW 29A.08.130, for purposes of
chapter 42.17 RCW and Title 390 WAC, the count or number
of registered voters shall not include inactive voters.

WSR 08-04-022
PERMANENT RULES
PUBLIC DISCLOSURE COMMISSION
[Filed January 28, 2008, 3:00 p.m., effective February 28, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To amend existing dollar limits for inflation in
accordance with RCW 42.17.690 and include adjustments to
limits on contributions to candidates seeking election to port
districts and county offices in jurisdictions having over
200,000 registered voters. Also, adjusting limits on contribu-
tions to candidates seeking any judicial office in accordance
with RCW 42.17.645.

Citation of Existing Rules Affected by this Order:
Amending WAC 390-05-400 Changes in dollar amounts.

Statutory Authority for Adoption: RCW 42.17.370(1),
42.17.690, and 42.17.645.

Code Section Subject Matter

Amount Enacted or Last Revised

WSR 08-04-022

Adopted under notice filed as WSR 08-01-132 on
December 19, 2007.

Changes Other than Editing from Proposed to Adopted
Version: In determining the inflationary adjustment, we mis-
calculated the amounts resulting in inaccurate limit projec-
tions for candidates for statewide offices, candidates for spe-
cial purpose districts and judicial candidates. Initially, the
current $1,400 per election limit was calculated to increase to
$1,500. The correct amount is $1,600.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: January 24, 2008.

Vicki Rippie
Executive [Director]

AMENDATORY SECTION (Amending WSR 07-07-005,
filed 3/8/07, effective 4/8/07)

WAC 390-05-400 Changes in dollar amounts. Pursu-
ant to the requirement in RCW 42.17.690 that the commis-
sion biennially revise the dollar amounts found in Initiative
134 and RCW 42.17.645 to reflect changes in economic con-
ditions, the following revisions are made:

((2006)) 2008 Revision

.020 Definition of "Independent
Expenditure"

125 Reimbursement of candidate for loan to
own campaign

Report—

Applicability of provisions to

.180(1)

Persons who made contributions
Persons who made independent
expenditures
.640(2) Contribution Limits—
Candidates for state leg. office

Candidates for county office

Candidates for other state office
Candidates for special purpose districts

.640(3) Contribution Limits—

State official up for recall or pol comm.

[49]

$ ((675)) 700 $ ((700)) 800
$ ((4:600)) 4.300 $ ((4:300)) 4,700
$ ((435500)) 14,500 $ ((445500)) 16.000
$ ((675)) 700 $ ((700)) 800
$ 700 $ 800
$ 700 $ 800
$ 1,400 $ 1.600
$ 1,400 1.600
Permanent
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Code Section Subject Matter Amount Enacted or Last Revised ((2006)) 2008 Revision
supporting recall—
State Legislative Office $ 700 $ 800
Other State Office $ 1,400 1.600

.640(4) Contribution Limits—

Contributions made by political parties
and caucus committees

State parties and caucus committees
County and leg. district parties

Limit for all county and leg. district
parties to a candidate

.640(5) Contribution Limits—

Contributions made by pol. parties and caucus

committees to state official up for recall or
committee supporting recall
State parties and caucuses
County and leg. district parties
Limit for all county and leg. district parties
to state official up for recall or pol. comm.
supporting recall
.640(7) Limits on contributions to political parties
and caucus committees
To caucus committee
To political party
Candidates for judicial office

.645(1)
740 Contribution must be made by

written instrument

WSR 08-04-027
PERMANENT RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed January 29, 2008, 12:27 p.m., effective February 29, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: These rules are part of the state funding for-
mula for K-12 education. These revisions will provide for
the correct calculation of the school district's K-12 staff/stu-
dent ratio compliance for the 2007-08 school year and there-
after. These revisions will implement the updated special
education excess cost accounting methodology provided in
the August 17,2007, addendum to OSPI Bulletin 025-07 and
guidance in section 507 (2)(b) of the 2007 supplemental
operating budget.

Citation of Existing Rules Affected by this Order:
Amending WAC 392-127-045, 392-127-065, and 392-127-
070.

Statutory Authority for Adoption:
290(1).

Adopted under notice filed as WSR 07-23-042 on
November 14, 2007.

RCW 28A.150.-

Permanent

[50]

.70 per voter .80 per registered voter

.35 per voter .40 per registered voter

.35 per voter .40 per registered voter

.70 per voter .80 per registered voter

.35 per voter .40 per registered voter

.35 per voter .40 per registered voter

$ 700 800
$3,500 $ 4,000
$ 1,400 $ 1.600

$ ((65)) 70 $ ((#0)) 80

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 3, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 3, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 3, Repealed 0.

Date Adopted: January 29, 2008.

Dr. Terry Bergeson
Superintendent of

Public Instruction
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AMENDATORY SECTION (Amending Order 10, filed
6/1/90, eftective 7/2/90)

WAC 392-127-045 FTE basic education certificated
instructional employee—Definition. As used in this chap-
ter, "full-time equivalent basic education certificated instruc-
tional employee" means ((fer-a-basie-edueation—<ertifieated
i i i )) the
full-time equivalent calculated pursuant to WAC 392-121-
215 for:

(1) A basic education certificated instructional employee
as defined in WAC 392-121-210; and

(2) A special education certificated instructional
employee, in program 21, as determined by the following:

(a) The total special education, program 21, certificated
instructional staff assigned to grades kindergarten through
twelve;

(b) Times the annual percentage used in determination of
a district's 3121 revenue—the special education cost account-
ing method required pursuant to section 507 (2)(b) of the

2007 supplemental operating budget.

AMENDATORY SECTION (Amending WSR 00-02-064,
filed 1/3/00, effective 2/3/00)

WAC 392-127-065 Supplemental FTE staff—Defini-
tion. As used in this chapter, "supplemental full-time equiva-
lent staff" means the net change in full-time equivalents for
basic education certificated instructional employees, as deter-
mined in WAC 392-127-045, after October 1 of the school
year and not reflected in Report S-275. Supplemental full-
time equivalent staff are determined as follows:

(1) Determine the basic education certificated instruc-
tional FTE that would be reported for each employee for the
school year on Report S-275 if the current date were substi-
tuted for the October 1 snapshot date as required in S-275
instructions and subtract the basic education certificated
instructional FTE as of October 1 actually reported for the
employee on the school district's most current Report S-275.

(2) Include decreases as well as increases in staff after
October 1 and not reflected in Report S-275. Decreases
include terminations, retirements, unpaid leave, and reassign-
ment of staff.

AMENDATORY SECTION (Amending WSR 00-02-064,
filed 1/3/00, effective 2/3/00)

WAC 392-127-070 Basic education certificated
instructional staff ratio—Definition. As used in this chap-
ter, "basic education certificated instructional staff ratio"
means the following calculation:

(1) Add the full-time equivalent basic education certifi-
cated instructional employees, as determined in WAC 392-
127-045, as reported on the S-275 and any supplemental full-
time equivalent staff reported to the superintendent of public
instruction;

(2) Divide the result obtained in subsection (1) of this
section by the full-time equivalent enrollment for October or
that period selected by the school district; and

(3) Multiply the result obtained in subsection (2) of this
section by one thousand.

WSR 08-04-028

WSR 08-04-028
PERMANENT RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed January 29, 2008, 12:28 p.m., effective February 29, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: These rules are part of the state funding for-
mula for K-12 education. These revisions will provide for
the correct calculation of the school district's funded K-4
staff/student ratio for the 2007-08 school year and thereafter.
These revisions will implement the updated special education
excess cost accounting methodology provided in the August
17,2007, addendum to OSPI Bulletin 025-07 and guidance in
section 507 (2)(b) of the 2007 supplemental operating bud-
geting.

Citation of Existing Rules Affected by this Order:
Amending WAC 392-140-903, 392-140-904, and 392-140-
910.

Statutory Authority for Adoption:
290(1).

Adopted under notice filed as WSR 07-23-043 on
November 14, 2007.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 3, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 3, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 3, Repealed 0.

Date Adopted: January 29, 2008.

RCW 28A.150.-

Dr. Terry Bergeson
Superintendent of
Public Instruction

AMENDATORY SECTION (Amending WSR 05-17-179,
filed 8/23/05, effective 9/23/05)

WAC 392-140-903 K-4 Staff enhancement—Defini-
tions. As used in WAC 392-140-900 through 392-140-913:

(1) "Report S-275" means the school district personnel
report as defined in WAC 392-121-225.

(2) "Form SPI 1158" means the form provided by the
superintendent of public instruction on which school districts
report a net change in K-12 full-time equivalent (FTE) staff
and/or K-4 FTE staff after October 1.

(3) "Report 1159" means the report produced by the
superintendent of public instruction displaying the calcula-
tions of K-4 certificated instructional staffing and K-4 appor-
tionment ratios and other information as necessary.

(4) "Form SPI 1160" means the form provided by the
superintendent of public instruction on which school districts
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may select the period of enrollment the superintendent of
public instruction shall use to calculate staffing ratios.

(5) "Form SPI 1230" means the form provided by the
superintendent of public instruction on which school districts
had the option of reporting 1989-90 FTE K-3 basic education
classified instructional assistants before September 1, 1999.

(6) "Form SPI 1230K-4" means the form provided by the
superintendent of public instruction on which school districts
have the option of reporting 1989-90 FTE K-4 basic educa-
tion classified instructional assistants after September 1,
1999.

(7) "FTE K-4 basic education enrollment" means the
school district's K-4 full-time equivalent enrollment reported
for basic education funding pursuant to WAC 392-121-122
for the month of October or such other period selected by the
district on optional Form SPI 1160.

(8) "FTE basic education certificated instructional
employee" means the FTE calculated pursuant to WAC 392-
121-215 for a basic education certificated instructional
employee assigned in whole or in part to the following pro-
grams as defined in the Accounting Manual for Public School
Districts in the State of Washington:

(a) Basic education, program 01;

(b) Vocational, basic, state, program 31;

(c) Skills center, basic, state, program 45; ((and))

(d) District-wide support, program 97; and

(e) Special education, program 21, as determined by the
following:

(1) The total special education, program 21, certificated
instructional staff assigned to grades kindergarten through
four;

(ii) Times the annual percentage used in determination of
adistrict's 3121 revenue—the special education cost account-
ing method required pursuant to section 507 (2)(b) of the
2007 supplemental operating budget.

(9) "FTE K-4 basic education certificated instructional
employee" means for a FTE basic education certificated
instructional employee the following:

(a) If the basic education certificated instructional
employee serves only K-4 students, one hundred percent of
the FTE assigned to basic education; or

(b) If the basic education certificated instructional
employee serves K-4 students and students of one or more
other grades, multiply the FTE assigned to basic education
by:

(i) The proportion of time spent serving K-4 students to
all time serving students;

(1) The proportion of K-4 students served to all students
served; or

(iii) Any combination of (i) or (ii) of this subsection as
appropriate.

(10) "FTE K-4 basic education certificated instructional
staff" means the sum of FTE K-4 basic education certificated
instructional employees for a school district.

(11) "Basic education classified instructional assistant"
means a person who is assigned in whole or in part to:

(a) Program 01 - basic education; 31 - vocational, basic,
state; or 45 - skills center, basic, state; and

(b) Activity 27 - teaching; and

(c) Duty 910 - aide.
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(12) "Basic education classified instructional assistant
FTE" means the number determined for a basic education
classified instructional assistant as follows:

(a) Determine the hours per year that the employee is
assigned as a basic education classified instructional assis-
tant; and

(b) Divide by 2080.

(13) "District FTE K-4 basic education classified
instructional assistants" means the sum of a school district's
FTE K-4 basic education classified instructional assistants.

(a) If the basic education classified instructional assistant
serves only K-4 students, one hundred percent of the FTE
determined pursuant to subsection (12) of this section.

(b) If the basic education classified instructional assis-
tant serves K-4 students and students of one or more other
grades, multiply the FTE determined pursuant to subsection
(12) of this section by:

(1) The proportion of time spent serving K-4 students to
all time serving students;

(i1) The proportion of K-4 students served to all students
served; or

(iii) Any combination of (b)(i) or (ii) of this subsection
as appropriate.

(14) "Actual average salary for basic education classified
instructional assistants" means the dollar amount determined
for a school district for a school year as follows:

(a) For each basic education certificated instructional
assistant reported on Report S-275 determine the assignment
salary reported,;

(b) Sum the dollar amounts determined pursuant to (a) of
this subsection; and

(c) Divide the result of (b) of this subsection by the sum
of the school district's FTE basic education classified instruc-
tional assistants as reported on Report S-275.

AMENDATORY SECTION (Amending WSR 05-17-179,
filed 8/23/05, effective 9/23/05)

WAC 392-140-904 K-4 Staff enhancement—School
district reporting. School districts shall report staff informa-
tion to the superintendent of public instruction as follows:

(1) Required Report S-275. School districts shall report
K-4 basic education certificated instructional staff and K-4
basic education classified instructional assistants employed
as of October 1 of the school year on Report S-275 pursuant
to instructions provided by the superintendent of public
instruction.

(2) Optional Form SPI 1158. School districts may use
this form to report net changes in K-4 ((baste-edueation)) cer-
tificated instructional staff in basic or special education or in
K-4 basic education classified instructional assistants after
October 1 determined as follows:

(a) Determine the base contract K-4 ((basie-edueation))
FTE in basic or special education that would be reported for
each employee for the school year on Report S-275 if the cur-
rent date were substituted for the October 1 snapshot date as
required in S-275 instructions and subtract the base contract
K-4 ((baste-edueation)) FTE in basic or special education as
of October 1 actually reported for the employee on the school
district's most current Report S-275.




Washington State Register, Issue 08-04

(b) Include decreases as well as increases in FTE staff
after October 1 and not reflected in Report S-275. Decreases
include terminations, retirements, unpaid leave, and reassign-
ment of staff.

(3) Optional Form SPI 1160. School districts may use
this form to select an enrollment period other than October:

(a) Enrollment for any month of the school year; or

(b) Annual average enrollment for the school year.

(4) Optional Form SPI 1230 K-4. School districts may
use this form to report 1989-90 FTE K-4 classified instruc-
tional assistants. This is a one-time form. Once filed, the
information from this form is used for all subsequent years
unless revised by the district.

(5) Optional report forms for a school year must be filed
with the superintendent of public instruction by September
30 following the close of the school year.

AMENDATORY SECTION (Amending WSR 02-09-024,
filed 4/8/02, effective 5/9/02)

WAC 392-140-910 K-4 Staff enhancement—Deter-
mination of district K-4 certificated instructional staffing
ratio. The superintendent of public instruction shall calculate
each school district's K-4 certificated instructional staffing
ratio as follows:

(1) Add FTE K-4 ((basie-edueatien)) certificated instruc-
tional ((empleyees)) staff in basic or special education from
Report S-275 and any net change in FTE K-4 ((baste-eduea-
tien)) certificated instructional staff in basic or special educa-
tion reported on Form SPI 1158 pursuant to WAC 392-140-
903;

(2) Divide the result of subsection (1) of this section by
FTE K-4 basic education enrollment; and

(3) Multiply the result obtained in subsection (2) of this
section by 1000.

WSR 08-04-038
PERMANENT RULES
OLYMPIC COLLEGE
[Filed January 30, 2008, 4:30 p.m., effective March 1, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This revised rule updates the official Olympic
College seal to include reference to Mason County in addi-
tion to Kitsap County. Both counties are included in Com-
munity College District Number 3 (Olympic College). The
new seal spells out the word Washington, in place of the prior
abbreviated form. In addition, the rule expands the use of the
seal to include Olympic College promotional uses.

Citation of Existing Rules Affected by this Order:
Amending WAC 132C-104-040.

Statutory Authority for Adoption:
RCW.

Adopted under notice filed as WSR 08-01-029 on
December 10, 2007.

A final cost-benefit analysis is available by contacting
Thomas Oliver, 1600 Chester Avenue, Bremerton, WA
98337, phone (360) 475-7502, fax (360) 475-7505, e-mail
toliver@olympic.edu.

Chapter 28B.50

WSR 08-04-038

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: January 29, 2008.
Thomas Oliver
Rules Coordinator

AMENDATORY SECTION (Amending Order 4433, filed
1/24/74)

WAC 132C-104-040 Seal. (1) Design. The seal of
Olympic College shall be the following form and design:

Permanent
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(2) Use. The seal shall be used only in connection with
the transaction of official business of Olympic College or for
promotional purposes.

WSR 08-04-039
PERMANENT RULES
OLYMPIC COLLEGE
[Filed January 30, 2008, 5:21 p.m., effective March 1, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This policy will provide a clear outline of
Olympic College policy regarding animals on all of its cam-
puses. To date no other written policy on this issue exists.
Having a written policy will facilitate consistent treatment of
animals on campuses and afford security appropriate author-
ity when and if circumstances require action.

Statutory Authority for Adoption: Chapter 28B.50
RCW.

Adopted under notice filed as WSR 08-01-028 on
December 10, 2007.

A final cost-benefit analysis is available by contacting
Thomas Oliver, 1600 Chester Avenue, Bremerton, WA
98337, phone (360) 475-7502, fax (360) 475-7505, e-mail
toliver@olympic.edu.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 1,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: January 29, 2008.

Thomas Oliver
Rules Coordinator

NEW SECTION

WAC 132C-10-041 Animal control policy. (1) This
section governs the control of pets and other animals on and
in all campuses and buildings owned or controlled by Olym-
pic College.

(2) Except as provided herein, no person may bring an
animal into a building owned or controlled by the college.
This provision shall not apply to or prohibit a service animal
as defined under RCW 49.60.040 (23) and (24), an animal
under the control of a law enforcement officer, or an animal
authorized by the college for educational purposes.

(3) Animals are permitted on the campus grounds only
when under the direct control of their owners or keepers.
Direct control for this purpose means control by means of a
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leash, cage, bridle, or other restraining device held by the
owner or keeper, except that reasonable modifications of this
provision may be made to accommodate a service animal.

(4) No animal whether on the campus grounds or in a
college building, shall be permitted to run at large, to disrupt
the college's programs or activities, or to pose a direct threat
to the health or safety of others.

(5) Any violation of this section will be cause for
removal of the violator and/or animal from campus and/or
disciplinary action against the violator. An animal found in
violation of this section may also be subject to impoundment
under city or county animal control ordinances. Violations
may be reported to campus security; however, community
support is urged in reminding pet owners of their obligation if
a violation is observed by a community member.

(6) A student or employee who is responsible for an ani-
mal that is repeatedly in violation of this section may be sub-
ject to the disciplinary proceedings appropriate to his or her
status. Visitors to campus who are responsible for an animal
that repeatedly fails to comply with this section may be sub-
ject to legal process.

(7) Brief adjudicative proceedings under RCW 34.05.-
482 through 34.05.494, shall be used in all matters relating to
the college's enforcement of this section.

WSR 08-04-045
PERMANENT RULES
DEPARTMENT OF CORRECTIONS
[Filed January 31, 2008, 1:21 p.m., effective March 2, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Clarify the process to be followed to request
disclosure of public records from the agency.

Citation of Existing Rules Affected by this Order:
Amending WAC 137-08-060 and 137-08-090.

Statutory Authority for Adoption: RCW 72.01.090.

Adopted under notice filed as WSR 08-01-040 on
December 11, 2007.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 2, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 2, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 2, Repealed 0.

Date Adopted: January 29, 2008.

Eldon Vail

Secretary
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AMENDATORY SECTION (Amending WSR 07-12-073,
filed 6/5/07, effective 7/6/07)

WAC 137 08 060 Publlc records avallable ((H—}

2))) The department shall at all times take the most
timely possible action on requests for disclosure, and shall be
required to respond in writing within five working days of
receipt of the request for disclosure. The department's failure
to so respond shall entitle the person seeking disclosure to
petition the public disclosure officer pursuant to WAC 137-
08-140.

AMENDATORY SECTION (Amending Order 82-3, filed
1/26/82)

WAC 137-08-090 Request for public records. (1)

((Brtess—waived-by-apubliediselosturecoordinator—alt
reguests—for-the-diselosure-ofa—publie recerd)) All requests

for the disclosure of a public record, other than requests by
incarcerated offenders for inspection of their health record or
central file must be submitted in writing directly to the
Department of Corrections Public Records Officer at P.O.
Box 41118, Olympia, WA 98504 or via e-mail at public
disclosureunit@docl.wa.gov identifying the record sought
with reasonable certainty. The written request ((meay)) should
include:

(a) The name of the person requesting the record and
their contact information;

(b) The ((time-of-day-and)) calendar date on which the
request is made((5)); and((3))

(c) The ((rature-ofthe-request)) records requested.

Incarcerated offenders under the authority of the depart-

ment of corrections shall submit requests to inspect their own

health record or central file to the records manager at the
facility in which, they are currently incarcerated.

(2) A request for disclosure shall be made during cus-
tomary business hours.

(3) If the public record contains material exempt from
disclosure pursuant to law, including those laws cited in
WAC 137-08-150, the department must provide the person
requesting disclosure with a written explanation for the non-
disclosure, pursuant to WAC 137-08-130.

(4) Any person continuing to seek disclosure, after hav-
ing received a written explanation for nondisclosure pursuant
to WAC 137-08-130, may request a review under the provi-
sions of WAC 137-08-140.

(5) When a person's identity is relevant to an exemption,
that person may be required to provide personal identifica-
tion.

(6) Nothing in this section or elsewhere in this chapter
shall be construed to require the department to compile statis-
tics or other information from material contained in public
records, where doing so would unduly interfere with other
essential functions of the department and is not required for
litigation by rules of pretrial discovery.

WSR 08-04-050

WSR 08-04-050
PERMANENT RULES
DEPARTMENT OF REVENUE
[Filed January 31, 2008, 3:11 p.m., effective March 2, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The purpose of this rule is to provide informa-
tion about the rate of inflation that is used by county officials
to calculate interest on deferred special benefit assessments
when farm and agricultural or timber land is removed or
withdrawn from classification under chapter 84.34 RCW, the
open space program.

Special benefit assessments for certain local improve-
ments to farm and agricultural or timber land classified under
chapter 84.34 RCW may be deferred by the land owner. Ifa
land owner has chosen to defer these assessments, when the
land if subsequently removed or withdrawn from classifica-
tion the deferred special benefit assessments become due and
payable with interest. WAC 458-30-590 provides the rate of
inflation used in calculating the interest that is added to the
deferred amount of special benefit assessments.

The department previously adopted an amended rule on
an emergency basis to satisfy RCW 84.34.310 requirements
that an adopted rule providing the rate of inflation be pub-
lished in the state register not later than January 1. This rule
making adopts a permanent rule, which includes the same
information provided in the proposed and emergency rules.

Citation of Existing Rules Affected by this Order:
Amending WAC 458-30-590 Rate of inflation—Publica-
tion—Interest rate—Calculation.

Statutory Authority for Adoption: RCW 84.34.360.

Adopted under notice filed as WSR 07-21-095 on Octo-
ber 18, 2007.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: January 31, 2008.

Janis P. Bianchi

Assistnt Director
Interpretation and
Technical Advice Division

AMENDATORY SECTION (Amending WSR 07-01-012,
filed 12/7/06, effective 1/1/07)

WAC 458-30-590 Rate of inflation—Publication—
Interest rate—Calculation. (1) Introduction. This section
sets forth the rates of inflation discussed in WAC 458-30-

Permanent
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550. It also explains the department of revenue's obligation to
annually publish a rate of inflation and the manner in which
this rate is determined.

(2) General duty of department—Basis for inflation
rate. Each year the department determines and publishes a
rule establishing an annual rate of inflation. This rate of infla-
tion is used in computing the interest that is assessed when
farm and agricultural or timber land, which are exempt from
special benefit assessments, is withdrawn or removed from
current use classification.

(a) The rate of inflation is based upon the implicit price
deflator for personal consumption expenditures calculated by
the United States Department of Commerce. This rate is used
to calculate the rate of interest collected on exempt special
benefit assessments.

(b) The rate is published by December 3 1st of each year
and applies to all withdrawals or removals from farm and
agricultural or timber land classification that occur the fol-
lowing year.

(3) Assessment of rate of interest. An owner of classi-
fied farm and agricultural or timber land is liable for interest
on the exempt special benefit assessment. Interest accrues
from the date the local improvement district is created until
the land is withdrawn or removed from classification. Interest
accrues and is assessed in accordance with WAC 458-30-
550.

(a) Interest is assessed only for the time (years and
months) the land remains classified under RCW 84.34.020
(2) or (3).

(b) If the classified land is exempt from the special ben-
efit assessment for more than one year, the annual inflation
rates are used to calculate an average rate of interest. This
average is determined by adding the inflation rate for each
year the classified land was exempt from the special benefit
assessment after the local improvement district was created.
The sum of the inflation rates is then divided by the number
of years involved to determine the applicable rate of interest.

(c) Example. A local improvement district for a domestic
water supply system was created in January 1990 and the
owner used the statutory exemption provided in RCW
84.34.320. On July 1, 1997, the land was removed from the
farm and agricultural classification. An average interest rate
was calculated using the inflation rates for 1990 through
1997. The owner was then notified of the amount of previ-
ously exempt special benefit assessment, plus the average
interest rate.

(4) Rates of inflation. The rates of inflation used to cal-
culate the interest as required by WAC 458-30-550 are as fol-
lows:

YEAR PERCENT YEAR PERCENT
1976 5.6 1977 6.5
1978 7.6 1979 11.3
1980 13.5 1981 10.3
1982 6.2 1983 32
1984 43 1985 3.5
1986 1.9 1987 3.7
1988 4.1 1989 4.8
Permanent
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YEAR PERCENT YEAR PERCENT
1990 5.4 1991 4.2
1992 3.3 1993 2.7
1994 2.2 1995 23
1996 22 1997 2.1
1998 0.85 1999 1.42
2000 2.61 2001 1.89
2002 1.16 2003 1.84
2004 2.39 2005 2.54
2006 3.42 2007 2.08
WSR 08-04-051
PERMANENT RULES
DEPARTMENT OF REVENUE

[Filed January 31, 2008, 3:14 p.m., effective March 2, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The purpose of this rule is to provide county
assessors with the rate of interest and property tax component
used in valuing farm and agricultural land classified under
chapter 84.34 RCW (the open space program). The rule is
being amended to update the interest rate and property tax
component used to value farm and agricultural land classified
under chapter 84.34 RCW. The amendment provides infor-
mation that local taxing officials need to value classified farm
and agricultural land during assessment year 2008.

The department previously adopted an amended rule on
an emergency basis to satisfy RCW 84.34.065 requirement
that an adopted rule providing the rate of interest be pub-
lished in the state register not later than January 1. This rule
making adopts a permanent rule, which includes the same
information provided in the proposed and emergency rules.

Citation of Existing Rules Affected by this Order:
Amending WAC 458-30-262 Agricultural land valuation—
Interest rate—Property tax component.

Statutory Authority for Adoption: RCW 84.34.065 and
84.34.141.

Adopted under notice filed as WSR 07-21-096 on Octo-
ber 18, 2007.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.
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Date Adopted: January 31, 2008.
Janis P. Bianchi
Assistant Director
Interpretation and
Technical Advice Division

AMENDATORY SECTION (Amending WSR 07-01-011,
filed 12/7/06, effective 1/1/07)

WAC 458-30-262 Agricultural land valuation—
Interest rate—Property tax component. For assessment
year ((2807)) 2008, the interest rate and the property tax com-
ponent that are to be used to value classified farm and agri-
cultural lands are as follows:

(1) The interest rate is ((++8)) 7.60 percent; and

(2) The property tax component for each county is:

COUNTY PERCENT COUNTY PERCENT
Adams ((+28) Lewis ((+5)
1.26 1.04
Asotin ((+39) Lincoln ((+29))
133 124
Benton ((+28)) Mason ((+24)
125 114
Chelan ((+33) Okanogan (1))
1.26 1.07
Clallam ((6:99)) Pacific ((+39)
0.86 131
Clark ((+290)) Pend Oreille ()
1.03 0.97
Columbia ((+39)) Pierce ((+32)
117 117
Cowlitz ((+25) San Juan ((8-69))
115 0.61
Douglas ((+33)) Skagit ((+2)
122 0.99
Ferry ((9-99)) Skamania ((6:92))
0.96 0.89
Franklin ((+3%) Snohomish ()
142 0.99
Garfield ((+49) Spokane ((+44))
117 1.28
Grant ((+39) Stevens ((+-09))
135 0.95
Grays Harbor ((+3%) Thurston ((+2h)
133 112
Island ((8-89)) Wahkiakum ((+903))
0.75 0.96
Jefferson (8:9%)) Walla Walla ((+46))
0.93 138
King ((+-64)) Whatcom ((+5)
1.00 1.05
Kitsap ((+69) Whitman ((+54)
0.96 144
Kittitas ((+-00)) Yakima 1.22
0.92
Klickitat ((+99))
1.09
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WSR 08-04-058
PERMANENT RULES
PUBLIC EMPLOYMENT
RELATIONS COMMISSION
[Filed January 31, 2008, 5:39 p.m., effective April 1, 2008]

Effective Date of Rule: April 1, 2008.

Purpose: To streamline, update and codify well estab-
lished procedures and case precedent for representation, unit
clarification, unfair labor practice, impasse resolution, griev-
ance arbitration, and nonassociation cases. Housekeeping
amendments also needed to reflect the full integration of
employees covered by the Personnel System Reform Act of
2002 into the agency's jurisdiction.

Citation of Existing Rules Affected by this Order:
Amending WAC 391-08-010, 391-25-051, 391-25-110, 391-
25-140, 391-25-210, 391-25-350, 391-25-370, 391-25-390,
391-25-530, 391-35-020, 391-35-170, 391-35-190, 391-45-
290, 391-45-310, 391-95-010, 391-95-030, 391-95-050, 391-
95-070, 391-95-130, 391-95-230, and 391-95-250.

Statutory Authority for Adoption: For WAC 391-08-
010, 391-25-110, 391-25-140, 391-25-210, 391-25-350, 391-
25-370, 391-25-390, and 391-25-530 is RCW 28B.52.080,
41.56.090, 41.58.050, 41.59.110, 41.76.060, 41.80.080; for
WAC 391-25-051 is RCW 41.56.060, 41.56.090, 41.58.050;
for WAC 391-25-397 is RCW 41.58.050, 41.80.080; for
WAC 391-35-020, 391-35-170, and 391-35-190 is RCW
28B.52.080, 41.56.090, 41.58.050, 41.59.110, 41.76.060,
41.80.070; for WAC 391-35-301 is RCW 41.56.060,
41.56.090, 41.58.050; for WAC 391-45-290 and 391-45-310
is RCW 28B.52.080, 41.56.090, 41.58.050, 41.59.110,
41.76.060, 41.80.120; for WAC 391-95-010 is RCW
28B.52.080, 41.56.090, 41.58.050, 41.59.110, 41.76.060,
41.80.100; for WAC 391-95-030, 391-95-050, 391-95-070,
391-95-130, 391-95-220, 391-95-230, and 391-95-205 is
RCW 28B.52.080, 41.56.090, 41.58.050, 41.59.110,
41.76.060; and for WAC 391-95-036, 391-95-056, 391-95-
076, and 391-95-136 is RCW 41.58.050, 41.80.100.

Adopted under notice filed as WSR 07-21-067 on Octo-
ber 14, 2007.

Changes Other than Editing from Proposed to Adopted
Version:

WAC 391-25-051:

*  Changed to clarify that rule applies to family child
care providers under RCW 41.56.028.

*  Substitutes the terms "employee" to the more accu-
rate term of "provider."

WAC 391-25-350:

*  Amended to clarify that briefs may be extended for
complex legal or factual issues.

* A new subsection is added to permit parties to make
oral motions at the end of an administrative hearing
to extend briefs.

WAC 391-35-170, 391-45-290 and 391-95-230:

*  Changed to clarify that briefs may be extended for
complex legal or factual issues.

* A new subsection is added to permit parties to make
oral motions at the end of an administrative hearing
to extend briefs.

Permanent



WSR 08-04-058

WAC 391-45-310:

*  Clarified to state that interlocutory appeals may not
challenge a preliminary ruling issued under WAC
391-45-110 or application of the six-month statute
of limitation.

WAC 391-95-010:

*  Rule is amended to comport with IAFF Local 216 v.
PERC, 128 Wn.2d 375 (1996) which limits this
commission's jurisdiction in union security obliga-
tion disputes to determining [determine] an employ-
ees right to assert nonassociation.

WAC 391-95-036:

*  Changed to clarify the procedure that applies to an
employee asserting a right of nonassociation under
chapter 41.80 RCW.

WAC 391-95-050:

*  Changed to clarify that the requirements under the
rule are procedural only, and do not negate an
employee's union security obligation.

WAC 391-95-056:

*  Changed to add the procedural element similar to
WAC 391-95-050.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 7, Amended 20, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: January 15, 2008.

Dario de la Rosa

General Counsel

AMENDATORY SECTION (Amending WSR 00-14-048,
filed 6/30/00, effective 8/1/00)

WAC 391-08-010 Appearance and practice before
agency—Who may appear—Notice of appearance. (1) No
person may appear in a representative capacity before the
agency other than the following:

(a) Attorneys at law duly qualified and entitled to prac-
tice before the supreme court of the state of Washington;

(b) Attorneys at law duly qualified and entitled to prac-
tice before the highest court of record of any other state, if the
attorneys at law of the state of Washington are permitted to
appear in a representative capacity before administrative
agencies of such other state, and if not otherwise prohibited
by our state law;
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(c) A bona fide officer, employee or other authorized
representative of: (i) Any employer subject to the jurisdic-
tion of the agency, ((er)) (ii) any labor or employee organiza-
tion, or (iii) individual.

(2) Except where the information is already listed in the
agency's docket records for the particular case, a person
appearing in a representative capacity shall file and serve a
notice of appearance listing the representative's name,
address, telephone number, fax number, and e-mail address.

AMENDATORY SECTION (Amending WSR 03-03-064,
filed 1/14/03, effective 2/14/03)

WAC 391-25-051 Special provision—Individual pro-

viders ((under)) of home care ((quality-authority)) under

RCW 74.39A.270 and 74.39A.300—Family child care
providers under RCW 41.56.208—Adult family home

providers under RCW 41.56.029. (1) This rule consolidates
special rules applicable to;

(a) Individual providers under ((ehapter3;Laws-of2002;

Vefefs—m—NwemJeer—ef—}(-}G—l—}-q%—e*teﬁéed)) RCW
74.39A.270 and 74.39A.300, which extend the coverage of
chapter 41.56 RCW to "individual providers" defined as a
person, including a personal aide, who has contracted with
the department of social and health services to provide per-
sonal care or respite care services to functionally disabled
persons under the Medicaid personal care, community
options program entry system, chore services program, or
respite care program, or to provide respite care or residential
services and support to persons with developmental disabili-
ties under chapter 71A.12 RCW, or to provide respite care as
defined in RCW 74.13.270.

()) (b) Family child care providers under RCW
41.56.028, which extends coverage of chapter 41.56 RCW to
"child care providers" defined as persons who:

(1) Provide regularly scheduled care for a child or chil-
dren in the home of the provider or in the home of the child or
children for periods of less than twenty-four hours or, if nec-
essary due to the nature of the parent's work, for periods equal
to or greater than twenty-four hours;

(i1) Receive child care subsidies; and

(ii1) Are either licensed by the state under RCW

74.15.030 or are exempt from licensing under chapter 74.15
RCW.

(c) Adult family home providers under RCW 41.56.029,

which extends coverage of chapter 41.56 RCW to "adult fam-
ily home providers" who are persons defined as a provider as
defined in RCW 70.128.010 who receives payments from the
Medicaid and state-funded long-term care programs.

(2) The showing of interest requirement in WAC 391-
25-110 is modified for the bargaining unit affected by ((}-
775)) RCW 74.39A.270 and 74.39A.300, to require a ten per-
cent showing of interest for either a petitioner or an interve-
nor.

((&))) (3) The posting of notice requirement in WAC
391-25-140 is inapplicable to the bargaining unit affected by
((F#75)) RCW 74.39A.270, 74.39A.300, 41.56.028, and
41.56.029.
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((3))) (4) A party wishing to participate as an intervenor
in representation proceedings governed by this rule must file
a motion to intervene no later than ten days following receipt
of the petition for investigation of a question concerning rep-
resentation.

(5) The description of bargaining unit requirement of
WAC 391-25-190 is limited to a single, statewide unit of:

(a) Individual providers under ((}:7#5)) RCW 74.39A.-
270 and 74.39A.300; or

(b) Family child care providers under RCW 41.56.028;

or
(c) Adult family home providers under RCW 41.56.029.
() (6) The description of bargaining unit require-
ment of WAC 391-25-210(2) is limited to a single, statewide
unit of:
(a) Individual providers under ((}:775)) RCW 74.39A.-
270 and 74.39A.300; or
(b) Family child care providers under RCW 41.56.028;

or

(c) Adult family home providers under RCW 41.56.029.

() (1) The provisions of WAC 391-25-210(3) relat-
ing to alternative units or mergers of units are inapplicable to
the bargaining unit affected by ((:77#5)) RCW 74.39A.270,
74.39A.300, 41.56.028, and 41.56.029.

((66))) (8) The posting requirement in WAC 391-25-
220(2), relating to investigation statements, is inapplicable to
the bargaining unit affected by ((:77#5)) RCW 74.39A.270,
74.39A.300, 41.56.028, and 41.56.029.

() (9) The posting requirement in WAC 391-25-
230(2), relating to election agreements, is inapplicable to the
bargaining unit affected by ((F-7%5)) RCW 74.39A.270,
74.39A.300, 41.56.028, and 41.56.029.

((68))) (10) The cross-check procedures in WAC 391-25-
250, 391-25-391, and 391-25-410 are inapplicable to the bar-
gaining unit affected by ((F#%5)) RCW 74.39A.270,
74.39A.300, 41.56.028, and 41.56.029.

((Y)) (11) The unit determination election procedures
in WAC 391-25-420 are inapplicable to the bargaining unit
affected by ((F-##5)) RCW 74.39A.270, 74.39A.300,
41.56.028, and 41.56.029.

((9))) (12) The requirements of WAC 391-25-430,
relating to posting of election notices on the employer's pre-
mises, is inapplicable to the bargaining unit affected by ((:-
775)) RCW 74.39A.270, 74.39A.300, 41.56.028, and
41.56.029.

((6)) (13) Any representation election for the bargain-
ing unit affected by ((F##5)) RCW 74.39A.270, 74.39A.300,
41.56.028, and 41.56.029 shall be conducted by mail ballot
under WAC 391-25-470, with the following modifications:

(a) Together with the procedures for casting ballots, the
notice supplied to ((individual)) providers may describe the
collective bargaining rights established by ((F775)) RCW
74.39A.270, 74.39A.300, 41.56.028, and 41.56.029 and
agreements reached by a petitioning union and the employer
concerning the election process;

(b) The notice and ballot materials supplied to ((individ-
wal)) providers shall be set forth in English ((and-Spanish))
and any other language the agency deems reasonably neces-
sary to conduct a fair election;
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(c) The ballot materials supplied to ((individual)) provid-
ers shall include a card return-addressed to the commission,
by which ((individual)) providers eligible voters can individ-
ually request notice and ballot materials in ((Cambedian;

atTvrahad > t r arog;oKta at; o V

ese)) languages other than those received. Upon receipt of

such a request ((freman—individual-previder)) card, the
agency shall promptly supply notice and ballot materials to
the ((individualprevider)) eligible voter in the requested lan-
guage.

(d) At least ((twenty-four)) twenty-one days shall be pro-
vided between the date on which ballot materials are mailed
to ((individual)) providers and the deadline for return of cast
ballots to the commission.

(e) The executive director shall have discretion to vary
tally arrangements and procedures from those customarily
used, because of the large size of the bargaining unit
involved.

(f) The reference in ((WAE394+-25-470-te)) WAC 391-
25-140 through 391-25-470 shall be interpreted in light of
subsection ((2))) (3) of this section.

((#2))) (14) The procedure for on-site elections in WAC
391-25-490 is inapplicable to the bargaining unit affected by
((#75)) RCW 74.39A.270, 74.39A.300, 41.56.028, and
41.56.029.

AMENDATORY SECTION (Amending WSR 01-14-009,
filed 6/22/01, effective 8/1/01)

WAC 391-25-110 Supporting evidence—Showing of
interest confidential. (1) A petition filed by employees or an
employee organization shall be accompanied by a showing of
interest indicating that the petitioner has the support of thirty
percent or more of the employees in the bargaining unit
which the petitioner claims to be appropriate. The showing of
interest shall be furnished under the same timeliness stan-
dards applicable to the petition, and shall consist of original
or legible copies of individual authorization cards or letters
signed and dated by employees in the bargaining unit claimed
appropriate. Authorization cards or letters shall not be valid
unless signed and dated during the one-year period preceding
the filing of the petition.

(2) The agency shall not disclose the identities of
employees whose authorization cards or letters are furnished
to the agency in proceedings under this chapter.

(a) A petitioner or intervenor shall not serve its showing
of interest on any other party to the proceeding.

(b) The question of whether a showing of interest
requirement for a petition or for intervention has been satis-
fied is a matter for administrative determination by the
agency and may not be litigated at any hearing.

(¢) In order to preserve the confidentiality of the showing
of interest and the right of employees freely to express their
views on the selection of a bargaining representative, the
agency shall not honor any attempt to withdraw any authori-
zation submitted for purposes of this section.
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AMENDATORY SECTION (Amending WSR 01-14-009,
filed 6/22/01, effective 8/1/01)

WAC 391-25-140 Notice to employees—Limitations
on employer actions. (1) The employer shall post a copy of
the petition and a notice, in the form specified by the commis-
sion, to inform employees of the existence of proceedings
under this chapter. The agency shall furnish the employer
with copies of the petition and notice, and the employer shall
post them in conspicuous places on its premises where
notices to affected employees are usually posted. The petition
and notice shall remain posted until a certification or interim
certification is issued in the proceeding.

(2) Changes of the status quo concerning wages, hours or
other terms and conditions of employment of employees in
the bargaining unit are prohibited during the period that a
petition is pending before the commission under this chapter.

(3) The employer shall not express or otherwise indicate
any preference between competing organizations, where two
or more employee organizations are seeking to represent its
employees.

(4) Where a petition filed under this chapter involves
employees who are represented for the purposes of collective
bargaining, the employer shall suspend negotiations with the
incumbent exclusive bargaining representative on a succes-
sor collective bargaining agreement involving employees
affected by the petition. The employer and incumbent union
may proceed with negotiations covering employees not
affected by the petition, and shall resume negotiations on a
successor agreement covering the affected employees after
the question concerning representation is resolved, if the
incumbent exclusive bargaining representative retains its sta-
tus.

(5) When an order of dismissal issued under WAC 391-
25-390 (1)(a) is served upon the parties, the obligations to

maintain the status quo under subsection (2) of this section

and suspend negotiations with the incumbent exclusive bar-
gaining representative under subsection (4) of this section are
lifted.

(a) If a party to the proceeding files a timely notice of
appeal of the order of dismissal, then the obligations under
subsections (2) and (4) of this section shall be reinstated once
the parties to the proceeding are served the notice of appeal.
Those obligations shall remain in effect until a final order is

issued by the commission under WAC 391-25-670, unless
governed by (b) of this subsection.

(b) Where a timely filed notice of appeal reinstates the

obligation to maintain the status quo or suspend bargaining,
any party to the proceeding may petition the commission to
stay either of those obligations where the petitioning party

demonstrates a need for a change in terms and conditions of
employment due to circumstances that are beyond that party's
control, or where the failure to resume bargaining would sub-
stantially harm the petitioned-for employees and leave them
without an adequate administrative remedy. A petition filed

under this subsection shall be accompanied by affidavits and
evidence.

(c) Following the receipt of a petition under (b) of this
subsection, the due date for any counter-affidavits from other
parties is seven days following the date on which that party is
served with the petition.
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(d) The executive director shall forward all petitions and

affidavits to the commission, who shall determine whether to
stay the obligations under subsections (2) and (4) of this sec-

tion at the next regularly scheduled commission meeting.
(e) If the commission uses its authority under (b) of this

subsection, any party seeking review of the commission's
decision shall seek relief through the courts.

AMENDATORY SECTION (Amending WSR 03-11-029,
filed 5/15/03, effective 6/15/03)

WAC 391-25-210 Bargaining unit configurations. (1)
In proceedings on a petition for "decertification" under WAC
391-25-070 (6)(c) or 391-25-090(2), the parties shall not be
permitted to remove positions from or add positions to the
existing bargaining unit;

(2) An organization which files a motion for intervention
under WAC 391-25-190 shall not be permitted to seek a bar-
gaining unit configuration different than proposed by the
original petitioner.

(3) If petitions filed by two or more organizations under
this chapter are pending before the agency at the same time
and involve any or all of the same employees, the timeliness
of the respective petitions and the sufficiency of the respec-
tive showings of interest shall be determined separately and
the proceedings shall be consolidated for resolution of all
issues concerning the description(s) of the bargaining unit(s).
A petition filed after the issuance of a notice of election in
another proceeding under WAC 391-25-430 or after the com-
mencement of a cross-check in another proceeding under
WAC 391-25-410 shall be dismissed as untimely.

(4) A party to proceedings under this chapter shall not be
permitted to propose more than one bargaining unit configu-
ration for the same employee or employees, except where a
merger of bargaining units is proposed under WAC 391-25-
420.

(5) Where a petitioning union seeks severance of a por-
tion of an existing bargaining unit of classified employees at
a school district or educational service district, appropriate
bargaining units existing on July 25, 2005, may not be
divided into more than one appropriate bargaining unit with-
out the agreement of the employer and certified bargaining
representative of the unit where severance is sought.

AMENDATORY SECTION (Amending WSR 01-14-009,
filed 6/22/01, effective 8/1/01)

WAC 391-25-350 Hearings—Reopening of hear-
ing—Briefs. (1) Hearings shall be public, except where a
protective order is issued under WAC 10-08-200(7), and
shall be limited to matters concerning the determination of a
question concerning representation.

(a) The parties shall be responsible for the presentation
of their cases.

(b) The hearing officer shall ascertain the respective
positions of the parties, to obtain a full and complete factual
record upon which the agency may discharge its responsibil-
ities under the applicable statute. The hearing officer has
authority, under WAC 10-08-200 (8) and (9), to ask ques-
tions, call witnesses, and explore matters not raised or only
partially raised by the parties.
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(2) Once a hearing has been declared closed, it may be
reopened only upon the timely motion of a party upon discov-
ery of new evidence which could not with reasonable dili-
gence have been discovered and produced at the hearing.

(3) The hearing officer may allow or direct the filing of
briefs as to any or all of the issues in a case. Arrangements
and due dates for briefs shall be established by the hearing
officer. Any brief shall be filed with the hearing officer as
required by WAC 391-08-120(1), and copies shall be served
on all other parties to the proceeding as required by WAC
391-08-120 (3) and (4).

(4) A party filing a brief under this section must limit its
total length to twenty-five pages (double-spaced. twelve-
point type). unless:

(a) It files and serves a motion for permission to file a
longer brief in order to address novel or complex legal and/or
factual issues raised by the objections;

(b) The executive director, his or her designee, or hear-
ing officer grants such a motion for good cause shown; and

(c) A motion for permission to file a longer brief may be

made orally to the hearing officer at the end of the adminis-
trative hearing, and the hearing officer has the authority to

orally grant such motion at such time.

AMENDATORY SECTION (Amending WSR 01-14-009,
filed 6/22/01, effective 8/1/01)

WAC 391-25-370 Blocking charges—Suspension of
proceedings—Request to proceed. (1) The executive direc-
tor may suspend the processing of a representation petition
under this chapter pending the outcome of related unfair
labor practice proceedings, where:

(a) A complaint charging unfair labor practices is filed
under the provisions of chapter 391-45 WAC; and

(b) It appears that the facts as alleged may constitute an
unfair labor practice; and

(c) Such unfair labor practice could improperly affect the
outcome of a representation election.

(2) The complainant(s) in the unfair labor practice case
may file and serve, as required by WAC 391-08-120, a writ-
ten request to proceed with the executive director. The
request to proceed shall specify the case number of the repre-
sentation proceeding, shall request that the representation
petition be processed notwithstanding the pending unfair
labor practice case, and shall waive the right to file objections
under WAC 391-25-590 (1)(a) based on conduct alleged in
the unfair labor practice case. Upon the filing of a request to
proceed under this subsection, the executive director ((shall))
may resume the processing of the representation petition and
shall summarily dismiss any objections filed in conflict with
the request to proceed.

(« . . . .
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AMENDATORY SECTION (Amending WSR 01-14-009,
filed 6/22/01, effective 8/1/01)

WAC 391-25-390 Proceedings before the executive
director. (1) The executive director may proceed upon the
record, after submission of briefs or after hearing, as may be
appropriate.

(a) The executive director shall determine whether a
question concerning representation exists, and shall issue a
direction of election, dismiss the petition or make other dis-
position of the matter.

(b) Unless otherwise provided in a direction of election,
the cut-off date for eligibility to vote in an election shall be
the date of issuance of the direction of election.

(2) Where the executive director determines that
employee eligibility issues exist, the executive director may
delegate authority to the hearing officer to decide those
issues.

(3) A direction of election and other rulings in the pro-
ceedings up to the issuance of a tally are interim orders, and
may only be appealed to the commission by objections under
WAC 391-25-590 after the election. ((An-exeeption-is-made

(4)(a) A party seeking review by the commission of an

interlocutory decision of the executive director, his or her
designee, or hearing officer must file a motion for discretion-
ary review with the commission and a copy with the execu-
tive director or his or her designee within seven days after the
decision is issued.

(b) Discretionary review of an interlocutory decision
issued by the executive director, his or her designee, or hear-
ing officer will be accepted by the commission only:

(1) If the executive director or his or her designee has
committed an obvious error which would render further pro-
ceedings useless; or

(i1) If the executive director, his or her designee, or hear-
ing officer has committed probable error and the decision of
the executive director, his or her designee, or hearing officer

substantially alters the status quo or substantially limits the
freedom of a party to act; or

(iii) If the executive director, his or her designee, or hear-
ing officer has so far departed from the accepted and usual
course of administrative proceedings as to call for the exer-
cise of revisory jurisdiction by the commission.

(c) A motion for discretionary review under this rule, and
any response, should not exceed fifteen pages double spaced,
excluding appendices.

d) Denial of discretionary review of a decision does not
affect the right of a party to obtain later review of the execu-
tive director's, his or her designee's, or hearing officer's deci-
sion or the issues pertaining to that decision.

(5) Unless appealed to the commission under WAC 391-
25-660, a decision issued under this section shall be the final
order of the agency, with the same force and effect as if
issued by the commission.

Permanent
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NEW SECTION

WAC 391-25-397 Special provision—State employ-
ees. (1) In addition to the cross-check of records permitted by
WAC 391-25-391 and the procedures under WAC 391-25-
410, where only one organization is seeking certification as
the representative of unrepresented employees covered by
chapters 41.06 and 41.80 RCW, the executive director may
issue a direction of cross-check utilizing the procedures out-
lined in WAC 391-25-410 if the showing of interest submit-
ted in support of the petition indicates that the petitioning
organization has been authorized by a majority of the
employees to act as their representative for the purposes of
collective bargaining, provided: The authorization cards be
submitted in support of a petition under this section must, at
a minimum, contain the following:

(a) The employee's name typed or printed legibly, the
employee's signature, and the date of the employee's signa-
ture;

(b) A statement that the employee designates the named
labor organization as the employee's exclusive bargaining
representative for purposes of collective bargaining;

(c) A statement that the showing of interest may be used
for purposes of a cross-check election under this section;

(d) A statement that the employee understands that the
employee's signature on the card may be used to obtain certi-
fication of the named labor organization as the exclusive bar-
gaining representative of the employee without a secret ballot
election; and

(e) A statement that the employee has the right to ask the
agency to revoke the employee's authorization card for pur-
poses of cross-check of records. The agency shall notify the
petitioner of the existence and number of any such revoca-
tion(s) prior to the commencement of the cross-check, but
shall not disclose the identities of the employees involved.

(2) An authorization card that fails to comply with sub-
section (1) of this section shall be invalid for purposes of ini-
tiating a cross-check of records under this section.

(3) A direction of cross-check and other rulings in the
proceedings up to the issuance of a tally are interim orders,
and may only be appealed to the commission by objections
under WAC 391-25-590 after the cross-check. An exception
is made for rulings on whether the employer or employees are
subject to the jurisdiction of the commission, which may be
appealed under WAC 391-25-660.

AMENDATORY SECTION (Amending WSR 90-06-072,
filed 3/7/90, effective 4/7/90)

WAC 391-25-530 Votes needed to determine elec-
tion. (1) Unit determination elections shall be decided by a
majority of those eligible to vote in the election.

(2) Unless governed by WAC 391-25-531, representa-
tion elections shall be decided by a majority of those voting.
Where there are only two choices on the ballot, a tie vote
shall result in a certification of no representative.
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AMENDATORY SECTION (Amending WSR 01-14-009,
filed 6/22/01, effective 8/1/01)

WAC 391-35-020 Time for filing petition—Limita-
tions on results of proceedings.

TIMELINESS OF PETITION

(1) A unit clarification petition may be filed at any time,
with regard to:

(a) Disputes concerning positions which have been
newly created by an employer.

(b) Disputes concerning the allocation of employees or
positions claimed by two or more bargaining units.

(¢c) Disputes under WAC 391-35-300 concerning a
requirement for a professional education certificate.

(d) Disputes under WAC 391-35-310 concerning eligi-
bility for interest arbitration.

(e) Disputes under WAC 391-35-320 concerning status
as a confidential employee.

(f) Disputes under WAC 391-35-330 concerning one-
person bargaining units.

(2) A unit clarification petition concerning status as a
supervisor under WAC 391-35-340, or status as a regular
part-time or casual employee under WAC 391-35-350, is
subject to the following conditions:

(a) The signing of a collective bargaining agreement will
not bar the processing of a petition filed by a party to the
agreement, if the petitioner can demonstrate that it put the
other party on notice during negotiations that it would contest
the inclusion or exclusion of the position or class through a
unit clarification proceeding, and it filed the petition prior to
signing the current collective bargaining agreement.

(b) Except as provided under subsection (2)(a) of this
section, the existence of a valid written and signed collective
bargaining agreement will bar the processing of a petition
filed by a party to the agreement unless the petitioner can
demonstrate, by specific evidence, substantial changed cir-
cumstances during the term of the agreement which warrant a
modification of the bargaining unit by inclusion or exclusion
of a position or class.

LIMITATIONS ON RESULTS OF PROCEEDINGS

(3) Employees or positions may be removed from an
existing bargaining unit in a unit clarification proceeding
filed within a reasonable time period after a change of cir-
cumstances altering the community of interest of the employ-
ees or positions.

(4) Employees or positions may be added to an existing
bargaining unit in a unit clarification proceeding:

(a) Where a petition is filed within a reasonable time
period after a change of circumstances altering the commu-
nity of interest of the employees or positions; or

(b) Where the existing bargaining unit is the only appro-
priate unit for the employees or positions.

(5) Except as provided under subsection (4) of this sec-
tion, a question concerning representation will exist under
chapter 391-25 WAC, and an order clarifying bargaining unit
will not be issued under chapter 391-35 WAC:

(a) Where a unit clarification petition is not filed within
a reasonable time period after creation of new positions.
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(b) Where employees or positions have been excluded
from a bargaining unit by agreement of the parties or by a cer-
tification, and a unit clarification petition is not filed within a
reasonable time period after a change of circumstances.

(c) Where addition of employees or positions to a bar-
gaining unit would create a doubt as to the ongoing majority
status of the exclusive bargaining representative.

(6) Where a petitioning union seeks severance of a por-
tion of an existing bargaining unit of classified employees at
a school district or educational service district, appropriate
bargaining units existing on July 25, 2005, may not be
divided into more than one appropriate bargaining unit with-

out the agreement of the employer and certified bargaining
representative of the unit where severance is sought.

AMENDATORY SECTION (Amending WSR 01-14-009,
filed 6/22/01, effective 8/1/01)

WAC 391-35-170 Hearings—Reopening of hear-
ing—Briefs. (1) Hearings shall be public, except where a
protective order is issued under WAC 10-08-200(7), and
shall be limited to matters concerning the clarification of the
existing bargaining unit.

(a) The parties shall be responsible for the presentation
of their cases.

(b) The hearing officer shall ascertain the respective
positions of the parties, to obtain a full and complete factual
record upon which the agency may discharge its responsibil-
ities under the applicable statute. The hearing officer has
authority, under WAC 10-08-200 (8) and (9), to ask ques-
tions, call witnesses, and explore matters not raised or only
partially raised by the parties.

(2) Once a hearing has been declared closed, it may be
reopened only upon the timely motion of a party upon discov-
ery of new evidence which could not with reasonable dili-
gence have been discovered and produced at the hearing.

(3) The hearing officer may allow or direct the filing of
briefs as to any or all of the issues in a case. Arrangements
and due dates for briefs shall be established by the hearing
officer. Any brief shall be filed with the hearing officer as
required by WAC 391-08-120(1), and copies shall be served
on all other parties to the proceeding as required by WAC
391-08-120 (3) and (4).

(4) A party filing a brief under this section must limit its
total length to twenty-five pages (double-spaced, twelve-
point type), unless:

(a) It files and serves a motion for permission to file a
longer brief in order to address novel or complex legal and/or
factual issues raised by the objections;

(b) The executive director, his or her designee, or hear-
ing officer grants such a motion for good cause shown; and

(c) A motion for permission to file a longer brief may be
made orally to the hearing officer at the end of the adminis-
trative hearing, and the hearing officer has the authority to
orally grant such a motion at such time.

AMENDATORY SECTION (Amending WSR 01-14-009,
filed 6/22/01, effective 8/1/01)

WAC 391-35-190 Proceedings before the executive
director. (1) The executive director may proceed upon the

WSR 08-04-058

record, after submission of briefs or after hearing, as may be
appropriate. The executive director shall determine the status
of each position, classification or group of employees over
which there is a disagreement and issue an order clarifying
bargaining unit, dismiss the petition or make other disposi-
tion of the matter.

(2) Where the executive director determines that
employee eligibility issues exist, the executive director may
delegate authority to the hearing officer to decide those
issues.

(3)(a) A party seeking review by the commission of an
interlocutory decision of the executive director, his or her
designee, or hearing officer must file a motion for discretion-
ary review with the commission and a copy with the execu-
tive director or his or her designee within seven days after the
decision is issued.

(b) Discretionary review of an interlocutory decision
issued by the executive director, his or her designee, or hear-
ing officer will be accepted by the commission only:

(1) If the executive director, his or her designee, or hear-
ing officer has committed an obvious error which would ren-

der further proceedings useless; or
(ii) If the executive director or his or her designee has

committed probable error and the decision of the executive
director, his or her designee. or hearing officer substantially
alters the status quo or substantially limits the freedom of a
party to act; or

(iii) If the executive director, his or her designee, or hear-
ing officer has so far departed from the accepted and usual
course of administrative proceedings as to call for the exer-

cise of revisory jurisdiction by the commission.
(c) A motion for discretionary review under this rule, and

any response, should not exceed fifteen pages double-spaced,
excluding appendices.

d) Denial of discretionary review of a decision does not
affect the right of a party to obtain later review of the execu-
tive director's, his or her designee's, or hearing officer's deci-
sion or the issues pertaining to that decision.

(4) Unless appealed to the commission under WAC 391-
35-210, a decision issued under this section shall be the final
order of the agency, with the same force and effect as if
issued by the commission.

NEW SECTION

WAC 391-35-301 Higher education employees. A
bargaining unit of higher education employees under RCW
41.56.021 shall not include any employees eligible for collec-
tive bargaining rights under RCW 41.56.022, 41.56.024, or
41.56.203, chapter 28B.52, 41.76, or 41.80 RCW. Employ-
ees whose eligibility for collective bargaining is covered by
chapter 28B.52, 41.76, or 41.80 RCW are exempt from the
provisions of RCW 41.56.021.

AMENDATORY SECTION (Amending WSR 00-14-048,
filed 6/30/00, effective 8/1/00)

WAC 391-45-290 Briefs. (1) Any party shall be enti-
tled, upon request made before the close of the hearing, to file
a brief. The examiner may direct the filing of briefs as to any
or all of the issues in a case. Arrangements and due dates for
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briefs shall be established by the examiner. Any brief shall be
filed with the examiner as required by WAC 391-08-120(1),
and copies shall be served on all other parties to the proceed-
ing as required by WAC 391-08-120 (3) and (4).

(2) A party filing a brief under this section must limit its
total length to twenty-five pages (double-spaced, twelve-
point type), unless:

(a) It files and serves a motion for permission to file a
longer brief in order to address novel or complex legal and/or
factual issues raised by the objections;

(b) The hearing examiner grants such a motion for good
cause shown; and

(c) A motion for permission to file a longer brief may be
made orally to the hearing examiner at the end of the admin-
istrative hearing, and the hearing officer has the authority to
orally grant such motion at such time.

AMENDATORY SECTION (Amending WSR 00-14-048,
filed 6/30/00, effective 8/1/00)

WAC 391-45-310 Examiner decisions. (1)(a) A party

seeking review by the commission of an interlocutory deci-
sion of the executive director, his or her designee, or a hear-
ing examiner must file a motion for discretionary review with
the commission and a copy with the executive director, his or

her designee, or a hearing examiner, within seven days after
the decision is issued.

(b) Discretionary review of an interlocutory decision
issued by the executive director, his or her designee, or a
hearing examiner will be accepted by the commission only:

(1) If the executive director, his or her designee, or a
hearing examiner has committed an obvious error which
would render further proceedings useless; or

(i1) If the executive director, his or her designee, or a
hearing examiner has committed probable error and the deci-
sion of the interlocutory decision of the hearing examiner

substantially alters the status quo or substantially limits the
freedom of a party to act; or

(iii) If the executive director, his or her designee, or a
hearing examiner has so far departed from the accepted and
usual course of administrative proceedings as to call for the
exercise of registry jurisdiction by the commission.

(c) The commission will not accept motions for discre-
tionary review of:

(i) The scope of proceedings issued in a preliminary rul-

ing by the executive director or his or her designee or a hear-
ing examiner under WAC 391-45-110; or

(>i1) Application of the six-month statute of limitations;

(iii) Any evidentiary ruling by a hearing examiner during
the course of an administrative hearing.

(d) A motion for discretionary review under this rule,
and any response, should not exceed fifteen pages double-
spaced, excluding appendices.

(e) Denial of discretionary review of a decision does not
affect the right of a party to obtain later review of the execu-

tive director's, his or her designee's, or hearing examiner's

decision or the issues pertaining to that decision.
(2) After the close of the hearing and the filing of all

briefs, the examiner shall issue a decision containing findings
of fact, conclusions of law, and an order. Unless appealed to
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the commission under WAC 391-45-350, a decision issued
under this section shall be the final order of the agency, with
the same force and effect as if issued by the commission.

AMENDATORY SECTION (Amending WSR 03-03-064,
filed 1/14/03, effective 2/14/03)

WAC 391-95-010 Notice of union security obligation.
(1) ((Whenever)) With respect to union security obligations

contained within a collective bargaining agreement negoti-

ated under ((the-provistons-of)) chapter 28B.52,41.56, 41.59,
41.76, or 41.80 RCW ((eontains-a-union-seeurity-provision;
| Hisive ] . o shall L |

oot coHectve oargamngagreemen > a RaG a ROt €A
subjeetofproceedings-under-this-chapter)), this commission's
jurisdiction is limited to resolving disputes regarding an
employee's right to assert nonassociation.

AMENDATORY SECTION (Amending WSR 00-14-048,
filed 6/30/00, effective 8/1/00)

WAC 391-95-030 Assertion of right of nonassocia-
tion. An employee who ((elaims)) desires to assert a right of
nonassociation based on bona fide religious tenets or teach-
ings of a church or religious body of which such employee is
a member shall provide written notice of that claim to the
exclusive bargaining representative((;-and)).

An employee asserting the right of nonassociation under
RCW 28B.52.045, 41.56.113, 41.56.122, 41.59.100, or
41.76.045 shall, at the same time, provide the exclusive bar-
gaining representative with the name(s) and address(es) of
one or more nonreligious charitable organizations to which
the employee is prepared to make alternative payments in
lieu of the payments required by the union security provision.

NEW SECTION

WAC 391-95-036 Special provision—State civil ser-
vice employees. An employee who desires to assert a right of
nonassociation based on bona fide religious tenets or teach-
ings of a church or religious body of which such employee is
a member shall provide written notice of that claim to the
exclusive bargaining representative.

An employee asserting the right of nonassociation under
RCW 41.80.100 may provide the exclusive bargaining repre-
sentative with his or her choice to receive funds paid under
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the union security provision, if such a list is published by the
exclusive bargaining representative.

AMENDATORY SECTION (Amending WSR 00-14-048,
filed 6/30/00, effective 8/1/00)

WAC 391-95-050 Response by exclusive bargaining
representative. Within sixty days after it is served with writ-
ten notice of a claimed right of nonassociation under WAC
391-95-030, the exclusive bargaining representative shall
provide a written response to the employee, setting forth the
position of the exclusive bargaining representative ((as—te
beth)) on the matter.

(1) For employees who desire to assert the right of non-
association under RCW 28B.52.045, 41.56.113, 41.56.122,
41.59.100, or 41.76.045, the response of the exclusive bar-
gaining representative shall address:

(()) (a) The eligibility of the employee to make alter-
native payments; and

((&))) (b) The acceptance or rejection of the charitable
organization(s) suggested by the employee under WAC 391-
95-030.

(2) The requirements of this section are procedural only,
and shall not be a basis to void or negate obligations under the

union security provisions of a collective bargaining agree-
ment.

NEW SECTION

WAC 391-95-056 Special provision—State civil ser-
vice employees—Response of exclusive bargaining repre-
sentative. Within sixty days after it is served with written
notice of a claimed right of nonassociation under WAC 391-
95-036, the exclusive bargaining representative shall provide
a written response to the employee, setting forth the position
of the exclusive bargaining representative on the matter.

(1) For employees asserting the right of nonassociation
under RCW 41.80.100, the response of the exclusive bargain-
ing representative shall address:

(a) The eligibility of the employee to make alternative
payments; and either

(b) If designated by the employee under WAC 391-95-
036, acceptance or rejection of the program or charitable
organization designated by an employee under WAC 391-95-
036; or

(2) If the employee fails to designate a program of the
exclusive bargaining representative that would be in harmony
with the employees' individual conscience under WAC 391-
95-036, the employee organization shall provide a list of des-
ignated program(s) of the employee organization to receive
funds paid under the nonassociation provision to the
employee.

(3) Within sixty days after being presented with a list
under this subsection, the employee asserting a right of non-
association shall provide the employee organization with
written notice of his or her designation of the purpose or pur-
poses on that list, if any, that are in harmony with his or her
individual conscience. If the employee fails to timely desig-
nate a program, the labor organization may choose a program
from the list, provided that the list clearly informs the
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employee of this consequence. The employee may subse-
quently choose a different program.

(4) The requirements of this section are procedural only,
and shall not be a basis to void or negate obligations under the
union security provisions of a collective bargaining agree-
ment.

AMENDATORY SECTION (Amending WSR 00-14-048,
filed 6/30/00, effective 8/1/00)

WAC 391-95-070 Disputes resolved by commission.
((Hthe-exelusive bargaining representative:))

(1) Either the employee or the exclusive bargaining rep-
resentative may file a petition to obtain a ruling from the
commission if:

(a) The exclusive bargaining representative disputes the
eligibility of the employee to ((make-alternative-payments))

assert the right of nonassociation; or

(&) (b) The exclusive bargaining representative dis-
putes the charity or charitable organization which ((is—te
reeetve-sueh)) the employee desires to be the recipient of
alternative payments; or

((3))) (c) The exclusive bargaining representative fails
to make a timely response under WAC 391-95-050((;-either

obtatn-arulingfrom the-eommisston)), or
(d) The employee claiming nonassociation fails to name

a charity or charitable organization to receive alternative pay-
ments.

(2) Disputes concerning whether an employee is within
the bargaining unit covered by a union security provision
shall not be a subject of proceedings under this chapter.

(3) Disputes concerning interpretation or application of
the collective bargaining agreement containing the union
security provision shall not be a subject of proceedings under
this chapter.

NEW SECTION

WAC 391-95-076 Special provision—State civil ser-
vice employees—Disputes resolved by commission. (1)
Either the employee or the exclusive bargaining representa-
tive may file a petition to obtain a ruling from the commis-
sion if:

(a) The exclusive bargaining representative disputes the
eligibility of the employee to assert the right of nonassocia-
tion; or

(b) The exclusive bargaining representative disputes the
program of the employee organization which the employee
desires to be the recipient of alternative payments; or

(c) The exclusive bargaining representative fails to make
a timely response under WAC 391-95-056; or

(d) The employee claiming nonassociation fails to name
a program of the employee organization to receive alternative
payments.

(2) Disputes concerning whether an employee is within
the bargaining unit covered by a union security provision
shall not be a subject of proceedings under this chapter.

(3) Disputes concerning interpretation or application of
the collective bargaining agreement containing the union
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security provision shall not be a subject of proceedings under
this chapter.

AMENDATORY SECTION (Amending WSR 00-14-048,
filed 6/30/00, effective 8/1/00)

WAC 391-95-130 Escrow of disputed funds ((b¥
employer)). Funds at issue in a nonassociation proceeding
under this chapter shall be kept separate while the case

remains pending before the commission. Upon being served
with a copy of a petition filed under WAC 391-95-070 con-

cerning employees asserting the right of nonassociation
under RCW 28B.52.045,41.56.113,41.56.122, 41.59.100, or
41.76.045, the employer shall preserve the status quo by
withholding and retaining the disputed dues for periods dur-
ing the pendency of the proceedings before the commission.
Funds held in escrow shall draw interest at the rate provided
by commercial banks for regular passbook savings accounts.
While the proceedings remain pending before the commis-
sion, the employer shall not honor or otherwise act upon any
request for discharge or other action against the affected
employee based on the employee's union security obliga-
tions. This section shall be applicable to employees covered
by chapter 41.56 RCW only upon the employee submitting to
the employer a signed authorization for the deduction and
escrow of disputed funds.

NEW SECTION

WAC 391-95-136 Special provision—State civil ser-
vice employees—Escrow of funds. Funds at issue in a non-
association proceeding under this chapter shall be kept in
escrow while the case remains pending before the commis-
sion.

(1) Upon being served with a copy of a petition filed
under WAC 391-95-076 concerning an employee asserting
the right of nonassociation under RCW 41.80.100, the
employee organization shall preserve the status quo by hold-
ing the disputed funds in a separate account, and shall not
request the discharge or other action against the affected
employee based on the employee's union security obliga-
tions, until the proceedings under this chapter are concluded.

(2) While the nonassociation proceedings remain pend-
ing before the commission, the employer shall not honor or
otherwise act upon any request for discharge or other action
against the affected employee based on the employee's union
security obligations.

AMENDATORY SECTION (Amending WSR 00-14-048,
filed 6/30/00, effective 8/1/00)

WAC 391-95-230 Hearings—Reopening of hear-
ing—Briefs. (1) Hearings shall be public and shall be limited
to the portions of a petition found to state a cause of action
under WAC 391-95-150.

(2) The employee has the burden to make a factual show-
ing, through testimony of witnesses and/or documentary evi-
dence, of the legitimacy of his or her beliefs, as follows:

(a) In cases where the claim of a right of nonassociation
is based on the teachings of a church or religious body, the
claimant employee shall demonstrate:
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(i) His or her bona fide religious objection to union
membership; and

(i1) That the objection is based on a bona fide religious
teaching of a church or religious body; and

(iii) That the claimant employee is a member of such
church or religious body.

(b) In cases where the claim of a right of nonassociation
is based on personally held religious beliefs, the claimant
employee shall demonstrate:

(i) His or her bona fide religious objection to union
membership; and

(1) That the religious nature of the objection is genuine
and in good faith.

(3) Once a hearing has been declared closed, it may be
reopened only upon the timely motion of a party upon discov-
ery of new evidence which could not with reasonable dili-
gence have been discovered and produced at the hearing.

(4) Any party shall be entitled, upon request made before
the close of the hearing, to file a brief. The examiner may
direct the filing of briefs as to any or all of the issues in a case.
Arrangements and due dates for briefs shall be established by
the examiner. Any brief shall be filed with the examiner as
required by WAC 391-08-120(1), and copies shall be served
on all other parties to the proceeding as required by WAC
391-08-120 (3) and (4).

(5) A party filing a brief under this section must limit its
total length to twenty-five pages (double-spaced. twelve-
point type). unless:

(a) It files and serves a motion for permission to file a
longer brief in order to address novel or complex legal and/or
factual issues raised by the objections;

(b) The executive director, his or her designee, or hear-

ing examiner grants such a motion for good cause shown; and

(c) A motion for permission to file a longer brief may be
made orally to the hearing examiner at the end of the admin-
istrative hearing, and the hearing officer has the authority to
orally grant such motion at such time.

AMENDATORY SECTION (Amending WSR 00-14-048,
filed 6/30/00, effective 8/1/00)

WAC 391-95-250 Examiner decision. (1)(a) A party

seeking review by the commission of an interlocutory deci-
sion of the hearing examiner must file a motion for discre-

tionary review with the commission and a copy with the
executive director or his or her designee within seven days

after the decision is issued.
(b) Discretionary review of an interlocutory decision

issued by the hearing examiner will be accepted by the com-
mission only:

(1) If the executive director, his or her designee, or hear-
ing examiner has committed an obvious error which would
render further proceedings useless; or

(i1) If the executive director, his or her designee, or hear-
ing examiner has committed probable error and the decision
of the interlocutory decision of the hearing examiner substan-

tially alters the status quo or substantially limits the freedom
of a party to act; or

(iii) If the executive director, his or her designee, or hear-
ing examiner has so far departed from the accepted and usual
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course of administrative proceedings as to call for the exer-
cise of revisory jurisdiction by the commission.

(c) The commission will not accept motions for discre-
tionary review of:

(i) The issuance of a preliminary ruling by the executive
director, his or her designee, or a hearing examiner under
WAC 391-95-150; or

(ii) Any evidentiary ruling by a hearing examiner during
the course of an administrative hearing.

(d) A motion for discretionary review under this rule,
and any response, should not exceed fifteen pages double-
spaced, excluding appendices.

(e) Denial of discretionary review of a decision does not
affect the right of a party to obtain later review of the execu-

tive director's, his or her designee's, or hearing examiner's
decision or the issues pertaining to that decision.

(2) After the close of the hearing and the filing of all
briefs, the examiner shall issue a decision containing findings
of fact, conclusions of law, and an order. Unless appealed to
the commission under WAC 391-95-270, a decision issued
under this section shall be the final order of the agency, with
the same force and effect as if issued by the commission.

WSR 08-04-059
PERMANENT RULES
PUBLIC EMPLOYMENT
RELATIONS COMMISSION
[Filed January 31, 2008, 5:40 p.m., effective April 1, 2008]

Effective Date of Rule: April 1, 2008.

Purpose: To streamline, update and codify well estab-
lished procedures and case precedent for representation, unit
clarification, unfair labor practice, impasse resolution, griev-
ance arbitration, and nonassociation cases.

Citation of Existing Rules Affected by this Order:
Repealing WAC 391-25-076 and 391-45-056; new section
WAC 391-08-190; and amending WAC 391-08-640, 391-08-
820, 391-25-430, 391-25-650, 391-25-660, 391-35-210, 391-
45-110, 391-45-260, 391-45-350, 391-55-070, 391-55-255,
391-55-300, 391-55-310, 391-55-315, 391-55-320, 391-55-
325, 391-55-330, 391-55-335, 391-55-340, 391-55-345, 391-
55-350, 391-55-355, 391-65-110, 391-65-150, and 391-95-
270.

Statutory Authority for Adoption: For WAC 391-08-
190, 391-08-640, 391-08-820, 391-25-430, 391-25-650, 391-
25-660, 391-45-110, 391-45-260, 391-45-350, 391-65-110,
391-65-150, 391-95-220, and 391-95-270 is RCW 28B.52.-
080, 41.56.090, 41.58.050, 41.59.110, 41.76.060, 41.80.080;
for WAC 391-35-210 is RCW 41.56.060, 41.56.090, 41.58.-
050; for WAC 391-55-070 is RCW 28B.52.080, 41.56.090,
41.58.050, 41.59.110, 41.76.030, 41.80.090; and for WAC
391-55-255, 391-55-300, 391-55-310, 391-55-315, 391-55-
320, 391-55-325, 391-55-330, 391-55-335, 391-55-340, 391-
55-345, 391-55-350, and 391-55-355 is RCW 41.58.050,
41.59.110, 41.80.090.

Adopted under notice filed as WSR 07-17-070 on
August 13, 2007.

WSR 08-04-059

Changes Other than Editing from Proposed to Adopted
Version:
WAC 391-08-190:

*  Changed to allow either the union or employer the
ability to individually prefile a collective bargaining
agreement.

* Simplifies and clarifies the procedure utilized to
amend an existing agreement prefiled with the com-
mission.

WAC 391-08-640:

*  Clarifies that amicus briefs are limited to issues on
appeal.

e Adopts a process to permit the commission to
extend the deadline to file an amicus brief for good
cause shown.

WAC 391-25-430:

*  Changed to clarify that employees may campaign on
the employer's premises during nonworking times,
as opposed to breaks and meal periods, provided
that those activities to [do] not disrupt work.

¢ Clarified to state that employer's may expand the
rights of employees beyond the rule, but any rule
adopted by an employer regarding employee activi-
ties on an employers premises may not be discrimi-
natory.

WAC 391-25-650, 391-25-660, 391-25-210, 391-45-

350, and 391-95-270:

*  Changed to permit the commission's designee to
rule upon motions to extend briefs.

*  Changed to permit the due date for briefs to toll dur-
ing pendency of a request to extend any brief.

WAC 391-45-110:

* Codifies current agency practice of permitting a
complainant twenty-one days to cure any defects in
its complaint.

*  Clarified to state that the preliminary ruling limits
the causes of action to be heard.

WAC 391-45-260:

*  Clarified to state that parties are free to explore set-
tlement of unfair labor practice complaints without
agency assistance.

WAC 391-55-070:

e Technical correction regarding which groups
adopted the code of ethics.

WAC 391-55-310:

*  Clarified to state that for disputes under chapter
41.80 RCW, the fact-finder may be a member of the
commission staff.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 26, Repealed 2.
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: January 15, 2008.

Dario de la Rosa
General Counsel

NEW SECTION

WAC 391-08-190 Prefiling of collective bargaining
agreements. The agency shall make available a procedure
for parties to proceedings before the agency to prefile collec-
tive bargaining agreements with the agency in accordance
with this section, and to thereafter incorporate prefiled con-
tracts into other filings, by reference. The prefiled copy will
then take the place of filing copies otherwise required by
rules in Title 391 WAC.

(1) An employer and/or exclusive bargaining representa-
tive who request prefiling of their collective bargaining
agreement under this section may file a written request with
the agency.

(a) The requesting party or parties shall use the form pre-
scribed by the executive director.

(b) The requesting party or parties shall attach or enclose
a complete electronic copy of the collective bargaining agree-
ment (in Adobe Acrobat, WordPerfect, or Microsoft Word
format).

(¢) The requesting party or parties shall attach photo-
copies of certain pages of the original collective bargaining
agreement, as follows:

(i) The front cover or first page(s) showing the names of
the parties and the identification of the bargaining unit(s)
covered;

(i1) The page(s) containing the effective date and termi-
nation dates of the collective bargaining agreement; and

(iii) The page(s) containing the signatures of the parties'
representatives.

(2) Upon the filing of a request conforming to subsection
(1) of this section, the agency shall put the prefiled collective
bargaining agreement into an electronic data base.

(a) The collective bargaining agreements contained in
the electronic data base shall be open to public inspection and
copying.

(b) The agency shall issue the parties a confirmation
code unique to that collective bargaining agreement.

(3) After issuance of a confirmation code under subsec-
tion (2)(b) of this section, the parties are authorized to incor-
porate that prefiled collective bargaining agreement into any
paper subsequently filed with the agency under Title 391
WAC, by referring to the confirmation code in the subse-
quent document.

(4) The authorization in subsection (3) of this section
shall terminate on the expiration date originally stated in the
prefiled collective bargaining agreement.

(5) Any amendments to the original agreement may be
filed and incorporated into the original filing under subsec-
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tion (1) of this section. If either party declines to profile an
amendment to a collective bargaining agreement under this
rule, a copy of any amendment must be included in any sub-
sequent case filed with the commission.

AMENDATORY SECTION (Amending WSR 98-14-112,
filed 7/1/98, effective 8/1/98)

WAC 391-08-640 Adjudicative proceedings—
Appeals. Actions by the executive director and other agency
staff members in adjudicative proceedings under the Admin-
istrative Procedure Act (cases under chapters 391-25, 391-35,
391-45 and 391-95 WAC) are taken under authority dele-
gated by the commission.

(1) The parties shall have the right to appeal to the com-
mission, as follows:

(a) Under chapter 391-25 WAC, a direction of election
or direction of cross-check and other rulings in the proceed-
ings up to the issuance of a tally are interim orders, and may
only be appealed to the commission by objections under
WAC 391-25-590 after the election or cross-check.

(b) Under chapter 391-25 WAC, an order issued under
WAC 391-25-390 or 391-25-510 and any rulings in the pro-
ceedings up to the issuance of the order, as well as rulings
that the employer or employees are subject to the jurisdiction
of the commission, may be appealed to the commission under
WAC 391-25-660.

(¢) Under chapter 391-35 WAC, an order issued under
WAC 391-35-190 and any rulings in the proceedings up to
the issuance of the order may be appealed to the commission
under WAC 391-35-210.

(d) Under chapter 391-45 WAC, an order issued under
WAC 391-45-110(1) or 391-45-310 and any rulings in the
proceedings up to the issuance of the order may be appealed
to the commission under WAC 391-45-350.

(e) Under chapter 391-95 WAC, an order issued under
WAC 391-95-150(1) or 391-95-250 and any rulings in the
proceedings up to the issuance of the order may be appealed
to the commission under WAC 391-95-270.

(2) The commission will only consider amicus (friend of

the forum) briefs filed in conformity with this subsection.

(a) The person or organization desiring to file an amicus
brief must:

(1) Obtain a copy of the decision on appeal, the notice of
appeal, and the briefs of the parties;

(ii) Limit any amicus brief to particular issues on appeal;
(iii) Limit any legal analysis to arguments that differ

from those advanced by the parties;

(iv) Exclude restatement or reargument of the facts,
except as necessary to legal arguments under (a)(iii) of this
subsection;

(v) Limit any amicus brief to twenty-five pages in total
length (double-spaced. 12-point type); and

(vi) File the amicus brief with the commission within

fourteen days following filing and service of the briefs of the
parties, and serve copies of any such brief on each of the orig-

inal parties in the case.
(b) The commission may extend the deadline for a party
wishing to file an amicus brief if the petitioning party demon-

strates good cause for such extension.
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(c) The original parties to the case may, within fourteen
days following the filing and service of an amicus brief, file
and serve written responses to the amicus brief.

(d) A person or organization that files an amicus brief
does not thereby acquire any right to reply to the responses
filed by the original parties to the case.

(e) A person or organization that files an amicus brief
does not thereby become a party to the case for purposes of
any further proceedings or appeal.

(3) The commission may, on its own motion, review any
order which is subject to appeal under subsection (1) of this
section, by giving written notice to all parties within thirty
days following the issuance of the order.

AMENDATORY SECTION (Amending WSR 96-07-105,
filed 3/20/96, effective 4/20/96)

WAC 391-08-820 Agency offices. (1) The agency
maintains its principal office in the city of Olympia, Wash-
ington.

(a) The street address of the Olympia office is:

Public Employment Relations Commission

((

603-EvergreenPlaza
HHH-Capitel-Way)) 112 Henry Street N.E., Suite 300
Olympia, Washington 98504-0919.

(b) The mailing address of the Olympia office is:

Public Employment Relations Commission
P.O. Box 40919
Olympia, Washington 98504-0919.

(2) The agency maintains a branch office at:

Public Employment Relations Commission
Suite ((159)) 201

9757 Juanita Drive NE

Kirkland, Washington 98034.

AMENDATORY SECTION (Amending WSR 01-14-009,
filed 6/22/01, effective 8/1/01)

WAC 391-25-430 Notice of election. When an election
is to be conducted, the agency shall furnish the employer with
appropriate notices, and the employer shall post them in con-
spicuous places on its premises where notices to affected
employees are usually posted. The notice shall contain:

(1) The description of the bargaining unit or voting
group(s) in which the election is to be conducted.

(2) The deadline for return of mail ballots or the date(s),
hours and polling place(s) for an on-site election.

(3) The cut-off date, if any, or other criteria to be applied
in establishing eligibility to vote in the election, including
that the eligible employees are limited to those who continue
to be employed within the bargaining unit ((enthe-day-ofthe
tally)) when they cast a ballot in an on-site election or at the
deadline for return of mail ballots.

(4) A statement of the purpose of the election and the
question to be voted upon or a sample ballot.

Notices of the election shall be posted for at least seven
days, and shall remain posted until a tally of ballots has been
issued. The day of posting shall be counted, but the day on
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which the polls are opened for an on-site election shall not be
counted.

AMENDATORY SECTION (Amending WSR 01-14-009,
filed 6/22/01, effective 8/1/01)

WAC 391-25-650 Briefs and written arguments on
objections. (1) The due date for any appeal brief which the
party filing an objection desires to have considered by the
commission shall be fourteen days following the later of:

(a) The issuance of a transcript of a hearing held under
WAC 391-25-630(2); or

(b) The filing of objections under WAC 391-25-590
(D(b).

Any brief shall be filed at the commission's Olympia
office as required by WAC 391-08-120(1), and copies shall
be served on all other parties as required by WAC 391-08-
120 (3) and (4).

(2) The due date for any responsive brief which other
parties desire to have considered by the commission shall be
fourteen days following the date on which that party is served
with an appeal brief. Any brief shall be filed at the commis-
sion's Olympia office as required by WAC 391-08-120(1),
and copies shall be served on all other parties as required by
WAC 391-08-120 (3) and (4).

(3) The executive director or designee may extend the
due date for an appeal brief or responsive brief. Such requests
shall only be considered if made on or before the date the
brief is due, and in compliance with WAC 391-08-180.
Extensions of time shall not be routine or automatic.

(4) A party filing a brief under this section must limit its
total length to twenty-five pages (double-spaced, 12-point
type), unless:

(a) It files and serves a motion for permission to file a
longer brief in order to address novel and/or complex issues
raised by the objections; and

(b) The commission or its designee grants such a motion
for good cause shown. Any motion filed under this subsec-
tion shall toll the due date for briefs under subsections (1) and
(2) of this section until the commission or its designee

responds to such motion.

AMENDATORY SECTION (Amending WSR 00-14-0438,
filed 6/30/00, effective 8/1/00)

WAC 391-25-660 Appeals from orders and jurisdic-
tional rulings. An order issued under WAC 391-25-390 or
391-25-510 and any rulings in the proceedings up to the issu-
ance of the order, as well as rulings that the employer or
employees are subject to the jurisdiction of the commission,
may be appealed to the commission as follows:

(1) The due date for a notice of appeal shall be twenty
days following the date of issuance of the order being
appealed. The time for filing a notice of appeal cannot be
extended.

(2) Where an order has been appealed, the due date for a
notice of cross-appeal by other parties shall be seven days
after the last date on which a notice of appeal could be timely.
The time for filing a notice of cross-appeal cannot be
extended.
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(3) A notice of appeal or notice of cross-appeal shall
identify, in separate numbered paragraphs, the specific rul-
ings, findings of fact, conclusions of law, or orders claimed to
be in error.

(4) A party which desires to cite or reassert a document
previously filed in the matter shall do so by reference to the
document already on file, and shall not file or attach another
copy of the document to papers filed regarding an appeal.

(5) A notice of appeal or notice of cross-appeal shall be
filed at the commission's Olympia office as required by WAC
391-08-120(1), and copies shall be served on all other parties
as required by WAC 391-08-120 (3) and (4).

(6) The due date for any appeal brief which the party fil-
ing an appeal or cross-appeal desires to have considered by
the commission shall be fourteen days following the filing of
its notice of appeal or notice of cross-appeal. Any brief shall
be filed at the commission's Olympia office as required by
WAC 391-08-120(1), and copies shall be served on all other
parties as required by WAC 391-08-120 (3) and (4).

(7) The due date for any responsive brief which a party
desires to have considered by the commission shall be four-
teen days following the date on which that party is served
with an appeal brief. Any brief shall be filed at the commis-
sion's Olympia office as required by WAC 391-08-120(1),
and copies shall be served on all other parties as required by
WAC 391-08-120 (3) and (4).

(8) The executive director or designee may extend the
due date for an appeal brief or responsive brief. Such requests
shall only be considered if made on or before the date the
brief is due, and in compliance with WAC 391-08-180.
Extensions of time shall not be routine or automatic.

(9) A party filing a brief under this section must limit its
total length to twenty-five pages (double-spaced, 12-point
type), unless:

(a) It files and serves a motion for permission to file a
longer brief in order to address novel and/or complex issues
raised by the appeal; and

(b) The commission or its designee grants such a motion
for good cause shown. Any motion filed under this subsec-
tion shall toll the due date for briefs under subsections (1) and
(2) of this section until the commission or its designee

responds to such motion.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 391-25-076 Special provision—State

civil service employees.

AMENDATORY SECTION (Amending WSR 00-14-048,
filed 6/30/00, effective 8/1/00)

WAC 391-35-210 Appeals. An order issued under
WAC 391-35-190 and any rulings in the proceedings up to
the issuance of the order may be appealed to the commission
as follows:

(1) The due date for a notice of appeal shall be twenty
days following the date of issuance of the order being
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appealed. The time for filing a notice of appeal cannot be
extended.

(2) Where an order has been appealed, the due date for a
notice of cross-appeal by other parties shall be seven days
after the last date on which a notice of appeal could be timely.
The time for filing a notice of cross-appeal cannot be
extended.

(3) A notice of appeal or notice of cross-appeal shall
identify, in separate numbered paragraphs, the specific rul-
ings, findings of fact, conclusions of law, or orders claimed to
be in error.

(4) A party which desires to cite or reassert a document
previously filed in the matter shall do so by reference to the
document already on file, and shall not file or attach another
copy of the document to papers filed regarding an appeal.

(5) A notice of appeal or notice of cross-appeal shall be
filed at the commission's Olympia office as required by WAC
391-08-120(1), and copies shall be served on all other parties
as required by WAC 391-08-120 (3) and (4).

(6) The due date for any appeal brief which the party fil-
ing an appeal or cross-appeal desires to have considered by
the commission shall be fourteen days following the filing of
its notice of appeal or notice of cross-appeal. Any brief shall
be filed at the commission's Olympia office as required by
WAC 391-08-120(1), and copies shall be served on all other
parties as required by WAC 391-08-120 (3) and (4).

(7) The due date for any responsive brief which a party
desires to have considered by the commission shall be four-
teen days following the date on which that party is served
with an appeal brief. Any brief shall be filed at the commis-
sion's Olympia office as required by WAC 391-08-120(1),
and copies shall be served on all other parties as required by
WAC 391-08-120 (3) and (4).

(8) The executive director or designee may extend the
due date for an appeal brief or responsive brief. Such requests
shall only be considered if made on or before the date the
brief is due, and in compliance with WAC 391-08-180.
Extensions of time shall not be routine or automatic.

(9) A party filing a brief under this section must limit its
total length to twenty-five pages (double-spaced. 12-point
type). unless:

(a) It files and serves a motion for permission to file a
longer brief in order to address novel and/or complex issues
raised by the appeal; and

(b) The commission or its designee grants such a motion

for good cause shown. Any motion filed under this subsec-

tion shall toll the due date for briefs under subsections (1) and

(2) of this section until the commission or its designee
responds to such motion.

AMENDATORY SECTION (Amending WSR 00-14-048,
filed 6/30/00, effective 8/1/00)

WAC 391-45-110 Deficiency notice—Preliminary
ruling—Deferral to arbitration. The executive director or a
designated staff member shall determine whether the facts
alleged in the complaint may constitute an unfair labor prac-
tice within the meaning of the applicable statute.

(1) If the facts alleged do not, as a matter of law, consti-
tute a violation, a deficiency notice shall be issued and served




Washington State Register, Issue 08-04

on all parties, identifying the defects and specifying a due
date for the filing and service of an amended complaint. If the
defects are not cured ((in-a-timely-manner)) within twenty-
one days, an order shall be issued and served, dismissing the
defective allegation(s) and stating the reasons for that action.
Unless appealed to the commission under WAC 391-45-350,
an order of dismissal issued under this subsection shall be the
final order of the agency on the defective allegation(s), with
the same force and effect as if issued by the commission.

(2) If one or more allegations state a cause of action for
unfair labor practice proceedings before the commission, a
preliminary ruling summarizing the allegation(s) shall be
issued and served on all parties.

((Fhe)) () A preliminary ruling forwarding a case for
further proceedings is an interim order which may only be
appealed to the commission by a notice of appeal filed after
issuance of an examiner decision under WAC 391-45-310.

(b) The preliminary ruling limits the causes of action
before an examiner and the commission. A complainant who

claims that the preliminary ruling failed to address one or
more causes of action it sought to advance in the complaint

must, prior to the issuance of a notice of hearing, seek clarifi-
cation from the person that issued the preliminary ruling.
(c) The preliminary ruling shall establish the due date for

the respondent to file its answer.

(3) The agency may defer the processing of allegations
which state a cause of action under subsection (2) of this sec-
tion, pending the outcome of related contractual dispute reso-
lution procedures, but shall retain jurisdiction over those alle-
gations.

(a) Deferral to arbitration may be ordered where:

(1) Employer conduct alleged to constitute an unlawful
unilateral change of employee wages, hours or working con-
ditions is arguably protected or prohibited by a collective bar-
gaining agreement in effect between the parties at the time of
the alleged unilateral change;

(i) The parties' collective bargaining agreement pro-
vides for final and binding arbitration of grievances concern-
ing its interpretation or application; and

(iii) There are no procedural impediments to a determi-
nation on the merits of the contractual issue through proceed-
ings under the contractual dispute resolution procedure.

(b) Processing of the unfair labor practice allegation
under this chapter shall be resumed following issuance of an
arbitration award or resolution of the grievance, and the con-
tract interpretation made in the contractual proceedings shall
be considered binding, except where:

(i) The contractual procedures were not conducted in a
fair and orderly manner; or

(i) The contractual procedures have reached a result
which is repugnant to the purposes and policies of the appli-
cable collective bargaining statute.

AMENDATORY SECTION (Amending WSR 00-14-048,
filed 6/30/00, effective 8/1/00)

WAC 391-45-260 Settlement conference. Separate
from any prehearing conference concerning procedural mat-

ters held by the examiner under WAC 10-08-130, a settle-
ment conference concerning substantive issues may be held
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under WAC 10-08-200(15)((-en-the-examiner's-own-meotion
or-attherequestof-any party-to-the proceeding)).

1) A separate case number shall be assigned, and all
files and papers for the settlement conference shall be kept
separate from the files and papers for the unfair labor practice
proceeding.

(2) A commission staff member other than the assigned

examiner shall be assigned to explore settlement between the
parties on the substantive issues.

(3) Any settlement conference shall be held in advance
of the scheduled hearing date on the underlying unfair labor
practice proceedings.

(4) During a settlement conference, the parties will be
encouraged, on factual and legal grounds including precedent
on the particular subject, to resolve the unfair labor practice
dispute. Participation in a settlement conference is voluntary
and nothing in this rule prohibits parties from exploring set-
tlement on their own. Refusal by a party to participate in a
settlement conference shall not prejudice that party in any
manner. Conversations had and offers made in a settlement

conference shall not be admissible in evidence at a hearing.

AMENDATORY SECTION (Amending WSR 00-14-048,
filed 6/30/00, effective 8/1/00)

WAC 391-45-350 Appeals. An order issued under
WAC 391-45-110(1) or 391-45-310 and any rulings in the
proceedings up to the issuance of the order may be appealed
to the commission as follows:

(1) The due date for a notice of appeal shall be twenty
days following the date of issuance of the order being
appealed. The time for filing a notice of appeal cannot be
extended.

(2) Where an order has been appealed, the due date for a
notice of cross-appeal by other parties shall be seven days
after the last date on which a notice of appeal could be timely.
The time for filing a notice of cross-appeal cannot be
extended.

(3) A notice of appeal or notice of cross-appeal shall
identify, in separate numbered paragraphs, the specific rul-
ings, findings of fact, conclusions of law, or orders claimed to
be in error.

(4) A party which desires to cite or reassert a document
previously filed in the matter shall do so by reference to the
document already on file, and shall not file or attach another
copy of the document to papers filed regarding an appeal.

(5) A notice of appeal or notice of cross-appeal shall be
filed at the commission's Olympia office as required by WAC
391-08-120(1), and copies shall be served on all other parties
as required by WAC 391-08-120 (3) and (4).

(6) The due date for any appeal brief which the party fil-
ing an appeal or cross-appeal desires to have considered by
the commission shall be fourteen days following the filing of
its notice of appeal or notice of cross-appeal. Any brief shall
be filed at the commission's Olympia office as required by
WAC 391-08-120(1), and copies shall be served on all other
parties as required by WAC 391-08-120 (3) and (4).

(7) The due date for any responsive brief which a party
desires to have considered by the commission shall be four-
teen days following the date on which that party is served
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with an appeal brief. Any brief shall be filed at the commis-
sion's Olympia office as required by WAC 391-08-120(1),
and copies shall be served on all other parties as required by
WAC 391-08-120 (3) and (4).

(8) The executive director or designee may extend the
due date for an appeal brief or responsive brief. Such requests
shall only be considered if made on or before the date the
brief is due, and in compliance with WAC 391-08-180.
Extensions of time shall not be routine or automatic.

(9) A party filing a brief under this section must limit its

total length to twenty-five pages (double-spaced, 12-point
type)., unless:

(a) It files and serves a motion for permission to file a
longer brief in order to address novel or complex issues
raised by the appeal; and

(b) The commission grants such a motion for good cause
shown. Any motion filed under this subsection shall toll the
due date for briefs under subsections (1) and (2) of this sec-

tion until the commission or its designee responds to such
motion.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 391-45-056 Special provision—State

civil service employees.
Chapter 391-55 WAC

IMPASSE RESOLUTION CASE RULES

AMENDATORY SECTION (Amending WSR 99-14-060,
filed 7/1/99, effective 8/1/99)

WAC 391-55-070 Function of mediator. The mediator
shall meet with the parties or their representatives, or both,
either jointly or separately, and shall take any steps that the
mediator deems appropriate to assist the parties in voluntarily
resolving their differences and effecting an agreement. All
persons providing mediation services under this chapter shall
maintain compliance with the "Code of Professional Conduct
for Labor Mediators" adopted jointly by the Federal Media-
tion and Conciliation Service of the United States and the
Association of Labor Relations Agencies.

AMENDATORY SECTION (Amending WSR 99-14-060,
filed 7/1/99, effective 8/1/99)

WAC 391-55-255 Interest arbitration—Expenses of
arbitration. Each party shall pay the expenses of presenting
its own case and the expenses and fees of its member of the
arbitration panel. The expenses of witnesses shall be paid by
the party producing them. The fees and traveling expense of
a neutral chairperson appointed ((purstantte)) under WAC
391-55-210 (1) or (3), along with any costs for lists of arbitra-
tors and for a ((tape)) recording of the proceedings, shall be
shared equally between the parties. The fees and traveling

expense of a neutral chairperson appointed ((by-the-commis-
stonpursuant-te)) under WAC 391-55-210(2), along with the
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costs of tapes for a tape recording of the proceedings but not
a transcription or the services of a court reporter, shall be paid
by the commission.

AMENDATORY SECTION (Amending Order 80-8, filed
9/30/80, effective 11/1/80)

WAC 391-55-300 ((Edueatienal-employees—))Fact-
finding. If a dispute ((invelving-edueational-employees
hin X C ROW.4150.020(4) ] |

&ed—&fter—teﬂ—days—ef—medﬁﬁeﬂ)) ﬁas not been settled after

bilateral negotiations and mediation, either party may request
the appointment of a fact finder by giving written notice to
the commission, the mediator, and the opposite party.

(1) For disputes involving educational employees under
chapter 41.59 RCW, a period of ten days of mediation must
have elapsed. The parties may, by agreement made at any
time prior to the appointment of a fact finder, extend the
period for mediation or place in the hands of the mediator the
determination of when mediation has been exhausted so as to
warrant the initiation of fact-finding.

(2) For disputes involving state civil service employees
under chapter 41.80 RCW, fact-finding shall be initiated if
resolution is not reached through mediation by one hundred
days beyond the expiration date of a contract previously
negotiated under that chapter or one hundred days from the
initiation of mediation if no such contract exists.

AMENDATORY SECTION (Amending WSR 99-14-060,
filed 7/1/99, effective 8/1/99)

WAC 391-55-310 ((Edueationstl-employees—))Selec-

tion of fact finder. (1) Upon the submission of a timely
request for fact-finding, the executive director shall ((fvite

)) furnish a list of mem-
bers of the dispute resolution panel, and the parties shall meet
within seven days following receipt of the list, to attempt to
select a fact finder. Names shall be referred and any fact
finder shall be selected under WAC 391-55-120.

(a) The parties may agree to designate the mediator as
fact finder.

(b) If the parties agree on a fact finder, they shall obtain
a commitment to serve and shall notify the executive director
of the identity of the fact finder.

(c) If the parties are unable to agree on a fact finder
((ender REW41-59120(5))), they shall notify the executive
director.

(d) For disputes under chapter 41.59 RCW, the process
described in this subsection implements the right of the par-
ties under RCW 41.59.120(5).

(2) In the absence of an agreement of the parties under
subsection (1) of this section, the executive director shall des-
ignate a fact finder ((from)).

(a) For disputes under chapter 41.59 RCW, the fact
finder shall be a member of the commission staff other than
the person who was the mediator in the dispute. The parties
are not entitled to influence the designation of a fact finder
and shall not, either in writing or by other communication,
attempt to indicate any preference for or against any person
as the fact finder to be appointed by the commission.
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(b) For disputes under chapter 41.80 RCW, the fact

WSR 08-04-059

AMENDATORY SECTION (Amending WSR 99-14-060,

finder may be a member of the commission staff or may be a
member of the dispute resolution panel established in WAC

391-55-120.

AMENDATORY SECTION (Amending WSR 99-14-060,
filed 7/1/99, effective 8/1/99)

WAC 391-55-315 ((Bdueational-employees—))Con-

duct of fact-finding proceedings—Waiver of objections.
Proceedings shall be conducted as provided in WAC 391-55-
300 through 391-55-355. The fact finder shall interpret and
apply all rules relating to the powers and duties of the fact
finder. Any party who proceeds with fact-finding after
knowledge that any provision or requirement of these rules
has not been complied with and who fails to state its objec-
tion in writing, shall be deemed to have waived its right to
object.

AMENDATORY SECTION (Amending WSR 99-14-060,
filed 7/1/99, effective 8/1/99)

WAC 391-55-320 ((Bdueational-employees—))Sub-

mission of proposals for fact-finding. At least seven days
before the date of the fact-finding hearing, each party shall
submit to the fact finder and to the other party written propos-
als on all of the issues it intends to submit to fact-finding.
Parties shall not be entitled to submit issues which were not
among the issues mediated under WAC 391-55-070.

AMENDATORY SECTION (Amending Order 80-8, filed
9/30/80, effective 11/1/80)

WAC 391-55-325 ((Edueational-employees—))Fact-
finding hearing. The fact finder shall establish a date, time

and place for a hearing. The fact-finding hearing shall be
open to the public unless otherwise agreed by the parties. For
good cause shown, the fact finder may adjourn the hearing
upon the request of a party or upon his or her own initiative.
The parties may waive oral hearing by written agreement.

AMENDATORY SECTION (Amending WSR 99-14-060,
filed 7/1/99, effective 8/1/99)

WAC 391-55-330 ((Edueational-employees—))Order

of proceedings and evidence. The order of presentation at
the fact-finding hearing shall be as agreed by the parties or as
determined by the fact finder. The fact finder shall be the
judge of the relevancy of the evidence. All evidence shall be
taken in the presence of all parties, unless a party is absent in
default or has waived its right to be present. Each documen-
tary exhibit shall be submitted to the fact finder and copies
shall be provided to the other parties. The exhibits shall be
retained by the fact finder until an agreement has been
signed, after which they may be disposed of as agreed by the
parties or as ordered by the fact finder.

filed 7/1/99, effective 8/1/99)

WAC 391-55-335 ((Edueational-employees—))Fact:
finding in the absence of a party. The fact finder may pro-

ceed in the absence of any party who, after due notice, fails to
be present or fails to obtain an adjournment. Fact finders shall
treat any subject on which one party has taken a position that
it is not a mandatory subject for bargaining in accordance
with this rule. Findings of fact and recommendations shall
not be made solely on the default of a party, and the fact
finder shall require the participating party to submit evidence
as may be required for making of the findings of fact and rec-
ommendations.

AMENDATORY SECTION (Amending WSR 99-14-060,
filed 7/1/99, effective 8/1/99)

WAC 391-55-340 ((Edueational-employees—))Clos-
ing of fact-finding hearings. The fact finder shall declare the

hearing closed after the parties have completed presenting
their testimony and/or exhibits and submission of briefs
within agreed time limits.

AMENDATORY SECTION (Amending WSR 98-14-112,
filed 7/1/98, effective 8/1/98)

WAC 391-55-345 ((Edueational-employees—))Find-
ings of fact and recommendations. ((Fhe)) Within thirty
days after his or her appointment, the fact finder shall provide
the parties and the executive director with written findings of
fact and recommendations. The findings and recommenda-
tions of the fact finder shall not be subject to appeal to the
commission((;but-the-factfinder shall submit-a-eopy-ofhisor
her-writtenrecommendations-to-the-exeeutive-direeter)). Fact
finders shall rule only on the reasonability of the proposals
advanced in the context of the whole of the negotiations
between the parties, and shall not rule on whether ((erset)) a
subject or proposal in dispute is a mandatory subject for col-
lective bargaining.

AMENDATORY SECTION (Amending WSR 00-14-048,
filed 6/30/00, effective 8/1/00)

WAC 391-55-350 ((Edueational-employees—))
Responsibility of parties after fact-finding. The parties are

entitled to consider the fact finder’s recommendations pri-
vately, before they are made public.

(1) For cases under chapter 41.59 RCW, within ((seven))
five days after the findings and recommendations have been
issued, the parties shall notify the commission and each other
whether they accept the recommendations of the fact finder.

(2) For cases under chapter 41.80 RCW, within ten
working days after the findings and recommendations have
been issued, the parties shall notify the commission and each
other whether they accept the recommendations of the fact
finder.

(3) If the recommendations of the fact finder are rejected
by one or both parties and their further efforts do not result in

an agreement, either party may ((request-mediationpursuant
to-chapter 458 RCW)) ask the agency to provide further
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mediation and, upon the concurrence of the other party, the
agency shall assign a mediator.

AMENDATORY SECTION (Amending Order 83-05, filed
12/1/83, effective 1/1/84)

WAC 391-55-355 ((Eduweational-employees—))
Expenses of fact-finding. Each party shall pay the expenses

of presenting its own case. The expenses of witnesses shall be
paid by the party producing them. The fees and ((traveling))
expenses of a fact finder shall be paid as follows:

(1) A fact finder appointed by the commission from the
commission staff under WAC 391-55-310 (2)(a) shall be paid

by the commission.

(2) A fact finder selected from the dispute resolution

panel or some other source shall be paid by the parties, in
equal shares.

AMENDATORY SECTION (Amending WSR 03-03-064,
filed 1/14/03, effective 2/14/03)

WAC 391-65-110 Grievance arbitration—Conduct
of proceedings. The arbitrator assigned or selected shall con-
duct the arbitration proceedings in the manner provided in the
collective bargaining agreement under which the dispute
arises, subject to the following:

(1) Arbitration cases handled by members of the agency
staff shall be kept in the public files of the agency.

(2) The services of a member of the commission staff as
arbitrator shall be subject to interruption for reassignment of
the staff member to other functions of the agency having a
higher priority.

(3) Except as provided in subsections (1) and (2) of this
section, all arbitrators shall maintain compliance with the
"Code of Professional Responsibility for Arbitrators of
Labor-Management Disputes" as last amended with approval
of the Federal Mediation and Conciliation Service.

(4) Rulings, actions, and decisions issued by arbitrators

under this chapter shall not be subject to appeal to the com-
mission.

AMENDATORY SECTION (Amending WSR 99-14-060,
filed 7/1/99, effective 8/1/99)

WAC 391-65-150 Grievance arbitration—Expenses.
Each party shall pay the expenses of presenting its own case
and the expenses and fees of its member, if any, of an arbitra-
tion panel. The expenses of witnesses shall be paid by the
party producing them. ((Fhe-eostsforrecording-andfortran-

the-parties:)) The commission shall pay the salary and ((
eling)) expenses of a staff member assigned under WAC 391-
65-070, but ((ne)) the commission shall not pay any costs for
recording and/or transcription of proceedings, or any other
expenses of the proceedings. The parties shall pay the fees
and expenses of a dispute resolution panel member selected
under WAC 391-65-090, as provided in WAC 391-55-120.
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Chapter 391-95 WAC

(BNHONSECURHY-DBISPUIE))
NONASSOCIATION CASE RULES

NEW SECTION

WAC 391-95-220 Settlement conference. Separate
from any prehearing conference concerning procedural mat-
ters held by the examiner under WAC 10-08-130, a settle-
ment conference concerning substantive issues may be held
under WAC 10-08-200(15).

(1) A separate case number shall be assigned, and all
files and papers for the settlement conference shall be kept
separate from the files and papers for the nonassociation pro-
ceeding.

(2) A commission staff member other than the assigned
examiner shall be assigned to mediate between the parties on
the substantive issues.

(3) Any settlement conference shall be held in advance
of the scheduled hearing date on the underlying nonassocia-
tion proceedings.

(4) During a settlement conference, the parties will be
encouraged, on factual and legal grounds including precedent
on the particular subject, to resolve the nonassociation dis-
pute. Participation in a settlement conference is voluntary
and refusal by a party to participate in a settlement shall not
prejudice that party in any manner. Conversations had and
offers made in a settlement mediation shall not be admissible
in evidence at a hearing.

AMENDATORY SECTION (Amending WSR 00-14-0438,
filed 6/30/00, effective 8/1/00)

WAC 391-95-270 Appeals. An order issued under
WAC 391-95-150(1) or 391-95-250 and any rulings in the
proceedings up to the issuance of the order may be appealed
to the commission as follows:

(1) The due date for a notice of appeal shall be twenty
days following the date of issuance of the order being
appealed. The time for filing a notice of appeal cannot be
extended.

(2) Where an order has been appealed, the due date for a
notice of cross-appeal by other parties shall be seven days
after the last date on which a notice of appeal could be timely.
The time for filing a notice of cross-appeal cannot be
extended.

(3) A notice of appeal or notice of cross-appeal shall
identify, in separate numbered paragraphs, the specific rul-
ings, findings of fact, conclusions of law, or orders claimed to
be in error.

(4) A party which desires to cite or reassert a document
previously filed in the matter shall do so by reference to the
document already on file, and shall not file or attach another
copy of the document to papers filed regarding an appeal.

(5) A notice of appeal or notice of cross-appeal shall be
filed at the commission's Olympia office as required by WAC
391-08-120(1), and copies shall be served on all other parties
as required by WAC 391-08-120 (3) and (4).

(6) The due date for any appeal brief which the party fil-
ing an appeal or cross-appeal desires to have considered by
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the commission shall be fourteen days following the filing of
its notice of appeal or notice of cross-appeal. Any brief shall
be filed at the commission's Olympia office as required by
WAC 391-08-120(1), and copies shall be served on all other
parties as required by WAC 391-08-120 (3) and (4).

(7) The due date for any responsive brief which a party
desires to have considered by the commission shall be four-
teen days following the date on which that party is served
with an appeal brief. Any brief shall be filed at the commis-
sion's Olympia office as required by WAC 391-08-120(1),
and copies shall be served on all other parties as required by
WAC 391-08-120 (3) and (4).

(8) The executive director or designee may extend the
due date for an appeal brief or responsive brief. Such requests
shall only be considered if made on or before the date the
brief is due, and in compliance with WAC 391-08-180.
Extensions of time shall not be routine or automatic.

(9) A party filing a brief under this section must limit its
total length to twenty-five pages (double-spaced, 12-point
type)., unless:

(a) It files and serves a motion for permission to file a
longer brief to address novel and/or complex legal or factual
issues raised by the appeal; and

(b) The commission or its designee grants such a motion
for good cause shown. Any motion filed under this subsec-
tion shall toll the due date for briefs under subsections (1) and
(2) of this section until the commission or its designee

responds to such motion.

WSR 08-04-072
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Aging and Disability Services Administration)
[Filed February 4, 2008, 1:42 p.m., effective March 6, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The purpose of these amendments is to revise
WAC 388-825-103 and 388-825-145 to comply with the pro-
posed order and settlement agreement under Boyle v. Arnold-
Williams. The amendments add language regarding disen-
rollment from a DDD home and community-based services
waiver to the notice requirements and to the continuance of
benefits pending an administrative hearing. When effective,
these rules replace the emergency rules filed as WSR 07-23-
012.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-825-103 and 388-825-145.

Statutory Authority for Adoption: RCW 71A.12.030.

Other Authority: Title 71A RCW.

Adopted under notice filed as WSR 08-01-086 on
December 17, 2007.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

WSR 08-04-072

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 2, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 2, Repealed 0.

Date Adopted: February 1, 2008.

Stephanie E. Schiller

Rules Coordinator

AMENDATORY SECTION (Amending WSR 05-11-015,
filed 5/9/05, effective 6/9/05)

WAC 388-825-103 When will I receive written notice
of decisions made by DDD? You will receive written notice
from DDD of the following decisions:

(1) The denial or termination of eligibility for services
under WAC 388-825-030 and 388-825-035;

(2) The authorization, denial, reduction, or termination
of services or the payment of SSP set forth in chapter 388-
827 WAC that are authorized by DDD;

(3) The admission or readmission to, or discharge from a
residential habilitation center.

(4) Disenrollment from a DDD home and community
based services waiver under WAC 388-845-0060, including
a disenrollment from a waiver and enrollment in a different
waiver.

AMENDATORY SECTION (Amending WSR 06-10-055,
filed 5/1/06, effective 6/1/06)

WAC 388-825-145 Will my benefits continue if I
request an administrative hearing? (1) If you request an
administrative hearing regarding the department's decision to
transfer you from a residential habilitation center to the com-
munity under RCW 71A.20.080, the rules in WAC 388-825-
155 apply.

(2) If you request an administrative hearing within the
ten-day notice period, as described in chapter 388-458 WAC,
unless one or more of the conditions in WAC 388-825-150
applies, the department will take no action until there is a
final decision on your appeal of the department's decision to:

(a) Terminate your eligibility for services;

(b) Reduce or terminate your services; ((efx))

(c) Reduce or terminate the payment of SSP set forth in
chapter 388-827 WAC_ or

(d) Disenroll you from a DDD home and community
based services waiver under WAC 388-845-0060, including
a disenrollment from a waiver and enrollment in a different
waiver.

(3) The department will take no action until there is a
final decision on your appeal of the department's decision to
remove or transfer you to another residential service unless
one or more of the conditions in WAC 388-825-150 applies.
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(4) The department will take no action to terminate your
provider of choice unless one or more of the circumstances
described in WAC 388-825-150 applies.

(5) After the administrative hearing, you may have to
pay back continued benefits you get, as described in chapter
388-410 WAC, if the administrative hearing decision is in
favor of the department.

WSR 08-04-074
PERMANENT RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed February 4, 2008, 2:43 p.m., effective March 6, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Recommended changes to WAC 392-410-315
Equivalency course of study, credit for work based learning,
clarification of existing requirements to support improved
student learning and safety, liability and accountability for all
stakeholders to:

¢ Ensure that all students are able to access work-
based learning.

e Better differentiate and define terms used in the cur-
rent WAC language.

e Update alignment with related policies and state
agencies.

Citation of Existing Rules Affected by this Order:
Amending WAC 392-410-315.

Statutory Authority for Adoption: RCW 28A.305.130.

Adopted under notice filed as WSR 07-19-053 on Sep-
tember 14, 2007.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 1, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: February 4, 2008.

Dr. Terry Bergeson

AMENDATORY SECTION (Amending WSR 06-14-009,
filed 6/22/06, effective 6/22/06)

WAC 392-410-315 Equivalency course of study—
Credit for work based learning. School districts may accept
((wetkbased)) worksite learning in lieu of either required or
elective high school credits if such ((wetkbased)) worksite
learning meets the standards under subsections (1) through

Permanent

Washington State Register, Issue 08-04

(5) of this section. ((Sehools-andschool-districts-arestrongly

available-te-students:)) Comprehensive guidelines are avail-
able on the OSPI web site in the work based learning coordi-
nation manual/guidelines.

(1) Definitions:

(a) "Work based learning" means a learning experience
that connects knowledge and skills obtained in the classroom
to those needed outside the classroom, and comprises a range
of activities and instructional strategies designed to assist stu-
dents in developing or fulfilling their education plans.

(b) ("Wetk-basedearningagreement means-acontract

and-the-student's-parents/guardians:
. .. .. I .

3))) "Worksite learning" means a learning experience

that occurs at a qualified worksite outside the classroom in
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fulfillment of a student's educational or career plan through
the coordination of a work based learning certificated

teacher. Direct instruction and supervision is provided by a

qualified worksite supervisor.
(¢) "Worksite learning coordinator" means a certificated

WSR 08-04-074

tional goals ((efthestadent-and)) which shall be formalized
through a ((swetkbased)) worksite learning agreement and
((wwetkbased)) worksite learning plan. The worksite learning

experience shall be connected to the student's high school and
beyond plan (WAC 180-51-061). The student must have

school district employee responsible for coordinating work-
site learning experiences. For career and technical education
programs, the coordinator must possess a work based learn-
ing certificate (WAC 181-77-068). For noncareer and tech-
nical education programs, the coordinator must successfully
demonstrate competencies related to coordination techniques
as verified by a professional educator standards board
approved program.

(d) "Worksite supervisor" means a qualified adult from
the worksite responsible for overseeing the worksite learning
experience and acting as liaison between the worksite and
school district.

(e) "Work based learning agreement" means a contract
that specifies the terms and conditions under which the work-

site learning experience shall occur. It is agreed to and signed
by the school district, worksite supervisor, student, and the

student's parents/guardians.
(f) "Program orientation" means a meeting conducted by

taken or be concurrently enrolled in a qualifying class.
(a) The ((wotkbased)) worksite learning plan shall artic-

ulate the connection between the education plan of the stu-
dent and the work based learning experience.

(b) The ((swerkbased)) worksite learning plan shall artic-
ulate clear, measurable learning objectives.

(c) Evaluation of learning progress related to the ((wetk
based)) worksite learning plan shall occur during the work
based learning experience.

(1) Learning objectives shall be evaluated and updated on
a regular basis as outlined in the ((swerk-based)) worksite
learning agreement.

(i1) Documentation of progress shall be on file in the dis-
trict as outlined in the ((wetk-based)) worksite learning
agreement.

((4)) (3) The ((werkbased)) worksite learning experi-
ence shall be supervised by the school. A ((wetkbased))
worksite learning coordinator shall be ((identified-inacecor-

a worksite learning coordinator giving information to a work-
site supervisor about the work based learning program of the
school. The orientation clarifies program objectives, estab-
lishes support systems. and delineates the responsibilities and
rights of the various parties—school/district, worksite, stu-

dents, and parents/guardians. The worksite learning coordi-
nator qualifies the worksite and the worksite supervisor.
(g) "New employee orientation" means training for the

student facilitated by a worksite supervisor or designee (e.g.,
human resources). This is necessary for students in coopera-
tive worksite learning and instructional worksite learning

danee-with-WACH80-77-068-and-shall-be)) responsible for:

(a) Aligning the ((wetk-based)) worksite learning expe-
rience to the education plan of the student;

(b) Identifying and developing work based learning sites,
establishing work based learning agreements and work based
learning plans, orienting and coordinating with a worksite
supervisor on the work based learning site, and assessing and
reporting student progress;

(c) Ensuring that a worksite supervisor:

(i) Has received an orientation on the ((werk—based))
worksite learning program of the school prior to placement of

experiences. The orientation includes worksite safety proce-
dures and practices, workers' rights and responsibilities,
issues related to harassment, and employer policies, proce-
dures and expectations. The orientation shall also include a
description of the formal accident prevention program of the
worksite.

(h) "Instructional worksite learning" means learning

experience that takes place in the community as part of a spe-
cific course content where the student performs tasks in order
to gain desired skills, competencies, qualifications or indus-
try certifications through direct instruction.

(i) "Cooperative worksite learning" means a learning
experience where a student practices in the community the

the student on the worksite; and

(i1) Has provided the student with a new-employee orien-
tation upon placement; and

(d) Applying legal requirements of the employment of
minors in accordance with chapters 296-125 and 296-131
WAUC, particularly on issues of occupational health and
safety, discrimination, harassment, worker/employer rights
and responsibilities, and work rules for minors((=

5))); and

(e) Possessing a valid Washington state secondary teach-
ing certificate (chapter 181-79A or 181-77 WAC):; and

(f) Successfully demonstrating competencies related to
coordination techniques as verified by a professional educa-

skills and knowledge learned in the classroom. An employer/
employee relationship must exist if the work performed by

the student results in a net increase in productivity or profit-
ability for the business or organization.

(1) "Qualifying class" means any high school class previ-
ously or concurrently taken that directly connects the knowl-
edge and skills learned in the class to opportunities provided
by the worksite learning experience. For career and technical
education funding, "qualifying classes" mean classes

approved for career and technical education in the district
offering worksite learning credit.

(2) The student shall be placed in a worksite that is
appropriate to the previous learning experience and educa-

tor standards board approved program.
(4) One credit may be granted for no less than one hun-

dred eighty hours for instructional ((wetk-based)) worksite
learning experience, and not less than three hundred sixty
hours of cooperative ((weotk-based)) worksite learning expe-
rience, or one credit may be granted on a competency basis as
provided under WAC 180-51-050 (1)(b).

(a) A student participating in an instructional ((wetk
based)) worksite learning experience shall receive instruction
supervised by the school. The worksite learning coordinator
oversees the experience but does not need to be on-site with
the student during the entire experience. The student shall be
sixteen years of age or older.

Permanent
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((()—Instruetion)) Career and technical education

approved instructional worksite learning experience shall be
((pf@-\ﬂéred)) coordinated by ((&n—rﬁsféfueter—mt-h)) a ((teach-

)) certifi-
cated work based learning coordinator who is also certifi-

cated in the program area ((for-whieh)) where credit ((wil-be

ate-to-thesubjeet-areafor-which-eredit-will-be-awarded-the
student-for-the-work-based-learning-experienee)) is offered.

(b) A student participating in a cooperative ((wetk
based)) worksite learning experience shall be legally employ-
ed ((and-shall-net)) if the work being performed by the stu-
dent results in a net increase in productivity or profitability
for the business or organization. The student shall be ((tess
than)) sixteen years ((eld)) of age or older.

(1) ((Fhe)) Career and technical education approved
cooperative ((werk-based)) worksite learning ((experienee))
shall be ((sapervised-eitherby-a-werkbased)) coordinated by
a certificated worksite learning coordinator ((er-an-instraetor

ith ; ““E]h.ﬂ]ig Eifit.iﬁf.ﬂlssl ﬁ“ﬁ“f}? ]sm EiS;E Hi; ths]st HEE]E
based-earningexperienee;)).

(i1)) The cooperative ((wetrk—based)) worksite learning
experience shall be a direct extension of a quali course

((fela%ed—te—ehe—weﬂebased—}eaﬁnﬂg—e*peﬂeﬂee—aﬂd—mkeﬂ
either-conecurrently-with-the-worlkbased-learning-experienee
experienee)).

((¢6))) (5) The superintendent of public instruction shall
report biennially at the state board's fall meeting on the use of
the work based learning credit option authorized in this sec-
tion.

WSR 08-04-094
PERMANENT RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed February 5, 2008, 2:04 p.m., effective February 22, 2008]

Effective Date of Rule: February 22, 2008.

Other Findings Required by Other Provisions of Law as
Precondition to Adoption or Effectiveness of Rule: The ear-
lier effective date is necessary because of imminent peril to
the public health, safety, or welfare as described in HB 1666.

Purpose: HB 1666 (chapter 275, Laws of 2007) from the
2007 legislature repealed the sunset of SHB 1691 (Laws of
2004) allowing advanced registered nurse practitioners
(ARNPs) to permanently be attending providers. This is cur-
rently in effect via an emergency rule filed by the department.
This rule making will permanent adopt this change in WAC
296-23-241 to establish that ARNPs may be the attending
provider but may not rate permanent partial disabilities for
workers' compensation purposes.

Citation of Existing Rules Affected by this Order:
Amending WAC 296-23-241.

Permanent
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Statutory Authority for Adoption: HB 1666 (chapter
275, Laws 0f 2007), RCW 51.04.020 and 51.04.030.

Adopted under notice filed as WSR 07-24-070 on
December 4, 2007.

Changes Other than Editing from Proposed to Adopted
Version: The following changes were made from the CR-
102: "Physician's initial report" was changed to "provider's
initial report." Also "attending doctor's report" was changed
to "attending provider's report." These are not substantive
changes.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 1, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: February 5, 2008.

Judy Schurke

Director

AMENDATORY SECTION (Amending WSR 04-22-085,
filed 11/2/04, effective 12/15/04)

WAC 296-23-241 Can advanced registered nurse
practitioners independently perform the functions of an
attending ((physieian)) provider? (1) Advanced registered
nurse practitioners (ARNPs) may ((fer-the-peried-ofJuly 15
2004-threughJune30,-2007;)) independently perform the

functions of an attending ((phystetar)) provider under the
Industrial Insurance Act, with the exception of rating perma-

nent impairment. These functions are referenced in the medi-
cal aid rules as those of ((a-physictan;-attendingphysician;-or
attending-deetor)) an attending or treating provider, and

include, but are not limited to:

» Completing and signing the report of accident or ((phy-
stetan's)) provider's initial report, where applicable;

* Certifying time-loss compensation;

» Completing and submitting all required or requested
reports;

* Referring workers for consultations;

* Performing consultations;

« Facilitating early return to work offered by and per-
formed for the employer(s) of record;

* Doing all that is possible to expedite the vocational pro-
cess, including making an estimate of the worker's physical
or mental capacities that affect the worker's employability.

ARNPs can state whether a worker has permanent

impairment, such as on the department's ((physictan‘s—final
repertPER))) activity prescription form (APF).
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((ARNPs)) (2) Advanced registered nurse practitioners

WSR 08-04-095

AMENDATORY SECTION (Amending WSR 08-02-021,

cannot;
* Rate permanent impairment; or
¢ Perform independent medical examinations (IMEs).

(WAC296-23-241-expires-onJune 30;2007-))

WSR 08-04-095
PERMANENT RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed February 5, 2008, 2:06 p.m., effective February 22, 2008]

Effective Date of Rule: February 22, 2008.

Other Findings Required by Other Provisions of Law as
Precondition to Adoption or Effectiveness of Rule: The ear-
lier effective date is necessary because of imminent peril to
public health, safety, or welfare as described in HB 1722.

Purpose: HB 1722 (chapter 263, Laws of 2007) which
directs the department to accept the signature of a physician's
assistants (PA) on any certificate, card, form, or other docu-
mentation required by the department. A PA may not rate a
worker's permanent partial disability under RCW 51.32.055.
The department must amend these rules to allow PAs signa-
ture on previously unaccepted forms.

Citation of Existing Rules Affected by this Order:
Repealing WAC 296-20-01502; and amending WAC 296-
20-01002, 296-20-01501, and 296-20-06101.

Statutory Authority for Adoption: HB 1722 (chapter
263, Laws of 2007), RCW 51.04.020 and 51.04.030.

Adopted under notice filed as WSR 07-24-069 on
December 4, 2007.

Changes Other than Editing from Proposed to Adopted
Version: References to the self-insured "physician's initial
report" were changed to "provider's initial report." Also,
"attending doctor's report" was renamed "attending provider's
report." These are not substantive changes.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 4,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 4, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 4, Repealed 0.

Date Adopted: February 5, 2008.

Judy Schurke

Director

filed 12/21/07, effective 1/21/08)

WAC 296-20-01002 Definitions. Acceptance,
accepted condition: Determination by a qualified represen-
tative of the department or self-insurer that reimbursement
for the diagnosis and curative or rehabilitative treatment of a
claimant's medical condition is the responsibility of the
department or self-insurer. The condition being accepted
must be specified by one or more diagnosis codes from the
current edition of the International Classification of Diseases,
Clinically Modified (ICD-CM).

Appointing authority: For the evidence-based pre-
scription drug program of the participating agencies in the
state purchased health care programs, appointing authority
shall mean the following persons acting jointly: The admin-
istrator of the health care authority, the secretary of the
department of social and health services, and the director of
the department of labor and industries.

Attendant care: Those proper and necessary personal
care services provided to maintain the worker in his or her
residence. Refer to WAC 296-20-303 for more information.

Attending ((deete¥)) provider report: This type of
report may also be referred to as a "60 day" or "special”
report. The following information must be included in this
type of report. Also, additional information may be requested
by the department as needed.

(1) The condition(s) diagnosed including ICD-9-CM
codes and the objective and subjective findings.

(2) Their relationship, if any, to the industrial injury or
exposure.

(3) Outline of proposed treatment program, its length,
components, and expected prognosis including an estimate of
when treatment should be concluded and condition(s) stable.
An estimated return to work date should be included. The
probability, if any, of permanent partial disability resulting
from industrial conditions should be noted.

(4) If the worker has not returned to work, the attending
doctor should indicate whether a vocational assessment will
be necessary to evaluate the worker's ability to return to work
and why.

(5) If the worker has not returned to work, a doctor's esti-
mate of physical capacities should be included with the
report. If further information regarding physical capacities is
needed or required, a performance-based physical capacities
evaluation can be requested. Performance-based physical
capacities evaluations should be conducted by a licensed
occupational therapist or a licensed physical therapist. Per-
formance-based physical capacities evaluations may also be
conducted by other qualified professionals who provided per-
formance-based physical capacities evaluations to the depart-
ment prior to May 20, 1987, and who have received written
approval to continue supplying this service based on formal
department review of their qualifications.

Attending provider: For these rules, means a person
licensed to independently practice one or more of the follow-
ing professions: Medicine and surgery; osteopathic medicine
and surgery; chiropractic; naturopathic physician; podiatry;
dentistry; optometry; and advanced registered nurse practi-
tioner. An attending provider actively treats an injured or ill
worker.
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Authorization: Notification by a qualified representa-
tive of the department or self-insurer that specific proper and
necessary treatment, services, or equipment provided for the
diagnosis and curative or rehabilitative treatment of an
accepted condition will be reimbursed by the department or
self-insurer.

Average wholesale price (AWP): A pharmacy reim-
bursement formula by which the pharmacist is reimbursed for
the cost of the product plus a mark-up. The AWP is an indus-
try benchmark which is developed independently by compa-
nies that specifically monitor drug pricing.

Baseline price (BLP): Is derived by calculating the
mean average for all NDC's (National Drug Code) in a spe-
cific product group, determining the standard deviation, and
calculating a new mean average using all prices within one
standard deviation of the original mean average. "Baseline
price" is a drug pricing mechanism developed and updated by
First Data Bank.

Bundled codes: When a bundled code is covered, pay-
ment for them is subsumed by the payment for the codes or
services to which they are incident. (An example is a tele-
phone call from a hospital nurse regarding care of a patient.
This service is not separately payable because it is included in
the payment for other services such as hospital visits.) Bun-
dled codes and services are identified in the fee schedules.

By report: BR (by report) in the value column of the fee
schedules indicates that the value of this service is to be
determined by report (BR) because the service is too unusual,
variable or new to be assigned a unit value. The report shall
provide an adequate definition or description of the services
or procedures that explain why the services or procedures
(e.g., operative, medical, radiological, laboratory, pathology,
or other similar service report) are too unusual, variable, or
complex to be assigned a relative value unit, using any of the
following as indicated:

(1) Diagnosis;

(2) Size, location and number of lesion(s) or proce-
dure(s) where appropriate;

(3) Surgical procedure(s) and supplementary proce-
dure(s);

(4) Whenever possible, list the nearest similar procedure
by number according to the fee schedules;

(5) Estimated follow-up;

(6) Operative time;

(7) Describe in detail any service rendered and billed
using an "unlisted" procedure code.

The department or self-insurer may adjust BR proce-
dures when such action is indicated.

Chart notes: This type of documentation may also be
referred to as "office" or "progress" notes. Providers must
maintain charts and records in order to support and justify the
services provided. "Chart" means a compendium of medical
records on an individual patient. "Record" means dated
reports supporting bills submitted to the department or self-
insurer for medical services provided in an office, nursing
facility, hospital, outpatient, emergency room, or other place
of service. Records of service shall be entered in a chronolog-
ical order by the practitioner who rendered the service. For
reimbursement purposes, such records shall be legible, and
shall include, but are not limited to:
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(1) Date(s) of service;

(2) Patient's name and date of birth;

(3) Claim number;

(4) Name and title of the person performing the service;

(5) Chief complaint or reason for each visit;

(6) Pertinent medical history;

(7) Pertinent findings on examination;

(8) Medications and/or equipment/supplies prescribed or
provided;

(9) Description of treatment (when applicable);

(10) Recommendations for additional treatments, proce-
dures, or consultations;

(11) X rays, tests, and results; and

(12) Plan of treatment/care/outcome.

Consultation examination report: The following
information must be included in this type of report. Addi-
tional information may be requested by the department as
needed.

(1) A detailed history to establish:

(a) The type and severity of the industrial injury or occu-
pational disease.

(b) The patient's previous physical and mental health.

(c) Any social and emotional factors which may effect
recovery.

(2) A comparison history between history provided by
attending doctor and injured worker, must be provided with
exam.

(3) A detailed physical examination concerning all sys-
tems affected by the industrial accident.

(4) A general physical examination sufficient to demon-
strate any preexisting impairments of function or concurrent
condition.

(5) A complete diagnosis of all pathological conditions
including ICD-9-CM codes found to be listed:

(a) Due solely to injury.

(b) Preexisting condition aggravated by the injury and
the extent of aggravation.

(c) Other medical conditions neither related to nor aggra-
vated by the injury but which may retard recovery.

(d) Coexisting disease (arthritis, congenital deformities,
heart disease, etc.).

(6) Conclusions must include:

(a) Type of treatment recommended for each pathologi-
cal condition and the probable duration of treatment.

(b) Expected degree of recovery from the industrial con-
dition.

(c) Probability, if any, of permanent disability resulting
from the industrial condition.

(d) Probability of returning to work.

(7) Reports of necessary, reasonable X-ray and labora-
tory studies to establish or confirm the diagnosis when indi-
cated.

Doctor or attending doctor: For these rules, means a
person licensed to independently practice one or more of the
following professions: Medicine and surgery; osteopathic
medicine and surgery; chiropractic; naturopathic physician;
podiatry; dentistry; optometry. An attending doctor is a treat-
ing doctor.

Only those persons so licensed may sign report of acci-
dent forms, the provider's initial report, and certify time loss
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compensation ((exeept-as-provided-in-WAC296-20-01502;
Wi hsied : | losi |

. ’ .. ... .

etan?)); however, physician assistants (PAs) also may sign
these forms pursuant to WAC 296-20-01501 (PAs may be
"treating providers" pursuant to the definition contained in
WAC 296-20-01002); and ARNPs may also sign these forms
pursuant to WAC 296-23-241 (ARNPs may be "attending
providers" consistent with the definition contained in WAC
296-20-01002).

Emergent hospital admission: Placement of the
worker in an acute care hospital for treatment of a work
related medical condition of an unforeseen or rapidly pro-
gressing nature which if not treated in an inpatient setting, is
likely to jeopardize the workers health or treatment outcome.

Endorsing practitioner: A practitioner who has
reviewed the preferred drug list and has notified the health
care authority that he or she has agreed to allow therapeutic
interchange of a preferred drug for any nonpreferred drug in
a given therapeutic class.

Fatal: When the attending doctor has reason to believe
a worker has died as a result of an industrial injury or expo-
sure, the doctor should notify the nearest department service
location or the self-insurer immediately. Often an autopsy is
required by the department or self-insurer. If so, it will be
authorized by the service location manager or the self-
insurer. Benefits payable include burial stipend and monthly
payments to the surviving spouse and/or dependents.

Fee schedules or maximum fee schedule(s): The fee
schedules consist of, but are not limited to, the following:

(a) Health Care Common Procedure Coding System
Level I and II Codes, descriptions and modifiers that describe
medical and other services, supplies and materials.

(b) Codes, descriptions and modifiers developed by the
department.

(c) Relative value units (RVUs), calculated or assigned
dollar values, percent-of-allowed-charges (POAC), or diag-
nostic related groups (DRGs), that set the maximum allow-
able fee for services rendered.

(d) Billing instructions or policies relating to the submis-
sion of bills by providers and the payment of bills by the
department or self-insurer.

(e) Average wholesale price (AWP), baseline price
(BLP), and policies related to the purchase of medications.

Health services provider or provider: For these rules
means any person, firm, corporation, partnership, associa-
tion, agency, institution, or other legal entity providing any
kind of services related to the treatment of an industrially
injured worker. It includes, but is not limited to, hospitals,
medical doctors, dentists, chiropractors, vocational rehabili-
tation counselors, osteopathic physicians, pharmacists, podi-
atrists, physical therapists, occupational therapists, massage
therapists, psychologists, naturopathic physicians, and dura-
ble medical equipment dealers.

Home nursing: Those nursing services that are proper
and necessary to maintain the worker in his or her residence.
These services must be provided through an agency licensed,
certified or registered to provide home care, home health or
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hospice services. Refer to WAC 296-20-091 for more infor-
mation.

Independent or separate procedure: Certain of the fee
schedule's listed procedures are commonly carried out as an
integral part of a total service, and as such do not warrant a
separate charge. When such a procedure is carried out as a
separate entity, not immediately related to other services, the
indicated value for "independent procedure" is applicable.

Initial prescription drugs: Any drug prescribed for an
alleged industrial injury or occupational disease during the
initial visit.

Initial visit: The first visit to a healthcare provider dur-
ing which the Report of Industrial Injury or Occupational
Disease is completed and the worker files a claim for workers
compensation.

Medical aid rules: The Washington Administrative
Codes (WAC:s) that contain the administrative rules for med-
ical and other services rendered to workers.

Modified work status: The worker is not able to return
to their previous work, but is physically capable of carrying
out work of a lighter nature. Workers should be urged to
return to modified work as soon as reasonable as such work is
frequently beneficial for body conditioning and regaining self
confidence.

Under RCW 51.32.090, when the employer has modified
work available for the worker, the employer must furnish the
doctor and the worker with a statement describing the avail-
able work in terms that will enable the doctor to relate the
physical activities of the job to the worker's physical limita-
tions and capabilities. The doctor shall then determine
whether the worker is physically able to perform the work
described. The employer may not increase the physical
requirements of the job without requesting the opinion of the
doctor as to the worker's ability to perform such additional
work. If after a trial period of reemployment the worker is
unable to continue with such work, the worker's time loss
compensation will be resumed upon certification by the
attending doctor.

If the employer has no modified work available, the
department should be notified immediately, so vocational
assessment can be conducted to determine whether the
worker will require assistance in returning to work.

Nonemergent (elective) hospital admission: Place-
ment of the worker in an acute care hospital for medical treat-
ment of an accepted condition which may be safely sched-
uled in advance without jeopardizing the worker's health or
treatment outcome.

Physician or_ attending physician (AP): For these
rules, means any person licensed to perform one or more of
the following professions: Medicine and surgery; or osteo-
pathic medicine and surgery. An AP is a treating physician.

Practitioner or licensed health care provider: For
these rules, means any person defined as a "doctor" under
these rules, or licensed to practice one or more of the follow-
ing professions: Audiology; physical therapy; occupational
therapy; pharmacy; prosthetics; orthotics; psychology; nurs-
ing; ((physieian-or-osteopathic-assistant;)) advanced regis-
tered nurse practitioners (ARNPs); certified medical physi-
cian assistants or osteopathic physician assistants: and mas-
sage therapy.
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Preferred drug list: The list of drugs selected by the
appointing authority to be used by applicable state agencies
as the basis for the purchase of drugs in state purchased
health care programs.

Proper and necessary:

(1) The department or self-insurer pays for proper and
necessary health care services that are related to the diagnosis
and treatment of an accepted condition.

(2) Under the Industrial Insurance Act, "proper and nec-
essary" refers to those health care services which are:

(a) Reflective of accepted standards of good practice,
within the scope of practice of the provider's license or certi-
fication;

(b) Curative or rehabilitative. Care must be of a type to
cure the effects of a work-related injury or illness, or it must
be rehabilitative. Curative treatment produces permanent
changes, which eliminate or lessen the clinical effects of an
accepted condition. Rehabilitative treatment allows an
injured or ill worker to regain functional activity in the pres-
ence of an interfering accepted condition. Curative and reha-
bilitative care produce long-term changes;

(c) Not delivered primarily for the convenience of the
claimant, the claimant's attending doctor, or any other pro-
vider; and

(d) Provided at the least cost and in the least intensive
setting of care consistent with the other provisions of this def-
inition.

(3) The department or self-insurer stops payment for
health care services once a worker reaches a state of maxi-
mum medical improvement. Maximum medical improve-
ment occurs when no fundamental or marked change in an
accepted condition can be expected, with or without treat-
ment. Maximum medical improvement may be present
though there may be fluctuations in levels of pain and func-
tion. A worker's condition may have reached maximum med-
ical improvement though it might be expected to improve or
deteriorate with the passage of time. Once a worker's condi-
tion has reached maximum medical improvement, treatment
that results only in temporary or transient changes is not
proper and necessary. "Maximum medical improvement" is
equivalent to "fixed and stable."

(4) In no case shall services which are inappropriate to
the accepted condition or which present hazards in excess of
the expected medical benefits be considered proper and nec-
essary. Services that are controversial, obsolete, investiga-
tional or experimental are presumed not to be proper and nec-
essary, and shall be authorized only as provided in WAC
296-20-03002(6) and 296-20-02850.

Refill: The continuation of therapy with the same drug
(including the renewal of a previous prescription or adjust-
ments in dosage) when a prescription is for an antipsychotic,
antidepressant, chemotherapy, antiretroviral or immunosup-
pressive drug, or for the refill of an immunomodulator/antivi-
ral treatment for hepatitis C for which an established, fixed
duration of therapy is prescribed for at least twenty-four
weeks but no more than forty-eight weeks.

Regular work status: The injured worker is physically
capable of returning to his/her regular work. It is the duty of
the attending doctor to notify the worker and the department
or self-insurer, as the case may be, of the specific date of
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release to return to regular work. Compensation will be ter-
minated on the release date. Further treatment can be allowed
as requested by the attending doctor if the condition is not
stationary and such treatment is needed and otherwise in
order.

Temporary partial disability: Partial time loss com-
pensation may be paid when the worker can return to work on
a limited basis or return to a lesser paying job is necessitated
by the accepted injury or condition. The worker must have a
reduction in wages of more than five percent before consider-
ation of partial time loss can be made. No partial time loss
compensation can be paid after the worker's condition is sta-
tionary. All time loss compensation must be certified by
the attending doctor based on objective findings.

Termination of treatment: When treatment is no
longer required and/or the industrial condition is stabilized, a
report indicating the date of stabilization should be submitted
to the department or self-insurer. This is necessary to initiate
closure of the industrial claim. The patient may require con-
tinued treatment for conditions not related to the industrial
condition; however, financial responsibility for such care
must be the patient's.

Therapeutic alternative: Drug products of different
chemical structure within the same pharmacologic or thera-
peutic class and that are expected to have similar therapeutic
effects and safety profiles when administered in therapeuti-
cally equivalent doses.

Therapeutic interchange: To dispense with the
endorsing practitioner's authorization, a therapeutic alterna-
tive to the prescribed drug.

Total permanent disability: Loss of both legs or arms,
or one leg and one arm, total loss of eyesight, paralysis or
other condition permanently incapacitating the worker from
performing any work at any gainful employment. When the
attending doctor feels a worker may be totally and perma-
nently disabled, the attending doctor should communicate
this information immediately to the department or self-
insurer. A vocational evaluation and an independent rating of
disability may be arranged by the department prior to a deter-
mination as to total permanent disability. Coverage for treat-
ment does not usually continue after the date an injured
worker is placed on pension.

Total temporary disability: Full-time loss compensa-
tion will be paid when the worker is unable to return to any
type of reasonably continuous gainful employment as a direct
result of an accepted industrial injury or exposure.

Treating provider: For these rules, means a person
licensed to practice one or more of the following professions:
Medicine and surgery; osteopathic medicine and surgery:
chiropractic; naturopathic physician; podiatry; dentistry;
optometry; advanced registered nurse practitioner (ARNP);
and certified medical physician assistants or osteopathic phy-
sician assistants. A treating provider actively treats an
injured or ill worker.

Unusual or unlisted procedure: Value of unlisted ser-
vices or procedures should be substantiated "by report" (BR).

Utilization review: The assessment of a claimant's
medical care to assure that it is proper and necessary and of
good quality. This assessment typically considers the appro-
priateness of the place of care, level of care, and the duration,




Washington State Register, Issue 08-04

frequency or quantity of services provided in relation to the
accepted condition being treated.

AMENDATORY SECTION (Amending WSR 04-22-085,
filed 11/2/04, effective 12/15/04)

WAC 296-20-01501 Physician assistant rules. (1)
Physician assistants ((may-performeonty)) (PA) may be
"treating providers" pursuant to WAC 296-20-01002, under
the workers' compensation system, and they may be
approved for payment for those medical services ((in-induas-
trial-njury-eases;)) for which the physician assistant is trained
and licensed, under the control and supervision of a licensed
physician. Such control and supervision shall not be con-
strued to require the personal presence of the supervising
physician.

(2) Physician assistants may perform those medical ser-
vices which are within the scope of their physician's assistant
license ((for-industrial-injury-eases)) within the limitations of
subsection (3) of this section.

(3) ((Advanee—approvalmust—be—obtainedfrom—the
department-te-treat-industrialinjury-eases:)) To be eligible to
treat ((mdustﬂal—mjﬂﬂes)) and be paid for workers' compen-

sation related services, the physician assistant must obtain a
provider number by:

(a) ((Previde)) Providing the department with a copy of
his/her license((<));

(b) ((Previde)) Providing the name ((and)), address
((end)), specialty, and provider number issued by the depart-
ment of the supervising physician((=

able-and-rapid-system-ef communieation-with-the-supervising
phystetan)) (s) on the provider application (a PA may have to
obtain more than one provider number if billing under multi-
ple supervising physicians); and

(c) Notifying the department of any change of the param-

eters listed in (a) or (b) of this subsection.
(4) Physician assistants may ((prepare-repert-ofaceident;

B
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the supervising physician-signature_Physician aSS‘SEa*.ﬁS cam
not-submit S&. ch mfe“t*&?eﬁ.m.*de* histher signatur el ¥ ﬁd]e*

fepefke%&eetdeﬂ&er—p%@%ier&n—mma{—fepefkuﬂder—hﬁ—er—hef
signatare—See-WAC296-20-01502)) sign and attest to any

certificates, cards, forms or other required documentation
required by the department that the physician assistant's
supervising physician may sign provided that it is within the
physician assistant's scope of practice and is consistent with
the terms of the physician assistant's practice arrangement
plan as required by chapters 18.57A and 18.71A RCW. This
includes but is not limited to:

» Completing and signing the report of accident or pro-
vider's initial report, where applicable;

¢ Certifying time-loss compensation;

* Completing and submitting all required or requested
reports;

» Referring workers for consultations;

* Facilitating early return to work offered by and per-
formed for the employer(s) of record; and

* Doing all that is possible to expedite the vocational pro-
cess, including making an estimate of the worker's physical
or mental capacities that affect the worker's employability.

(5) Physician assistants cannot:

* Rate permanent disability or impairment; and

* Perform independent medical examinations or consul-
tations.

AMENDATORY SECTION (Amending WSR 04-22-085,
filed 11/2/04, effective 12/15/04)

WAC 296-20-06101 What reports are health care
providers required to submit to the insurer? The depart-
ment or self-insurer requires different kinds of information at
various stages of a claim in order to approve treatment, time
loss compensation, and treatment bills. The department or
self-insurer may request the following reports at specified
points in the claim. The information provided in these reports
is needed to adequately manage industrial insurance claims.

Report

Due/Needed by Insurer

What Information Should Be
Included In the Report?

Special Notes

Report of Industrial Injury
or Occupational Disease
(form)

Immediately - within five
days of first visit.

See form

Only MD, DO, DC, ND,
DPM, DDS, ARNP, PA, and
OD may sign and be paid for
completion of this form.

((PAs-maysign-and-be-paid-
. .
l II .
Lined ~ 2062
0145027))
Self-Insurance: ((Physi- If additional space is needed,
eian's)) Provider's Initial please attach the information
Report (form) to the application. The claim
number should be at the top of
the page.
[83] Permanent
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Report

Due/Needed by Insurer

What Information Should Be
Included In the Report?

Special Notes

Sixty Day (narrative)
Purpose: Support and docu-
ment the need for continued
care when conservative (non-
surgical) treatment is to con-
tinue beyond sixty days

Every sixty days when only
conservative (nonsurgical)
care has been provided.

(1) The conditions diag-
nosed, including ICD-9-CM
codes and the subjective com-
plaints and objective findings.

(2) The relationship of diag-
noses, if any, to the industrial
injury or exposure.

(3) Outline of proposed
treatment program, its
length, components and
expected prognosis including
an estimate of when treat-
ment should be concluded
and condition(s) stable. An
estimated return to work
date and the probability, if
any, of permanent partial
disability resulting from the
industrial condition.

(4) Current medications,
including dosage and amount
prescribed. With repeated
prescriptions, include the plan
and need for continuing med-
ication.

(5) If the worker has not
returned to work, indicate
whether a vocational assess-
ment will be necessary to
evaluate the worker's ability
to return to work and why.
(6) If the worker has not
returned to work, a doctor's
estimate of physical capaci-
ties should be included.

(7) Response to any specific
questions asked by the
insurer or vocational counse-
lor.

Providers may submit legible
comprehensive chart notes in
lieu of sixty day reports PRO-
VIDED the chart notes include
all the information required as
noted in the "What Informa-
tion Should Be Included?"
column.

However, office notes are not
acceptable in lieu of
requested narrative reports
and providers may not bill for
the report if chart notes are
submitted in place of the
report.

Please see WAC 296-20-
03021 and 296-20-03022 for
documentation requirements
for those workers receiving
opioids to treat chronic non-
cancer pain.

Providers must include their
name, address and date on
all chart notes submitted.

Special Reports/Follow-up
Reports (narrative)

As soon as possible following
request by the department/
insurer.

Response to any specific
questions asked by the
insurer or vocational counse-
lor.

"Special reports" are payable
only when requested by the
insurer.
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Report

Due/Needed by Insurer

What Information Should Be
Included In the Report?

Special Notes

Consultation Examination
Reports (narrative)

At one hundred twenty days if
only conservative (nonsurgi-
cal) care has been provided.

(1) Detailed history.

If the injured/ill worker had
been seen by the consulting
doctor within the past three
years for the same condition,
the consultation will be con-
sidered a follow-up office
visit, not consultation.

Purpose: Obtain an objec-
tive evaluation of the need for
ongoing conservative medical
management of the worker.

The attending ((deeter)) or

treating provider may choose
the consultant.

(2) Comparative history
between the history provided
by the attending ((deeter)) or
treating provider and injured
worker.

(3) Detailed physical exami-
nation.

(4) Condition(s) diagnosed
including ICD-9-CM codes,
subjective complaints and
objective findings.

(5) Outline of proposed
treatment program: Its
length, components, expected
prognosis including when
treatment should be con-
cluded and condition(s) sta-
ble.

(6) Expected degree of
recovery from the industrial
condition.

(7) Probability of returning
to regular work or modified
work and an estimated return
to work date.

(8) Probability, if any, of
permanent partial disability
resulting from the industrial
condition.

(9) A doctor's estimate of
physical capacities should be
included if the worker has not
returned to work.

(10) Reports of necessary,
reasonable X ray and labora-
tory studies to establish or
confirm diagnosis when indi-
cated.

A copy of the consultation
report must be submitted to
both the attending ((deeter))
or treating provider and the
department/insurer.

((Supplemental- Medieal

See-form

department/nsurer:))
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What Information Should Be

Report Due/Needed by Insurer Included In the Report? Special Notes
Attending ((Peetor)) Pro- | Assoon as possible following | Agreement or disagreement | Payable only to the attending
vider Review of IME request by the depart- with IME findings. If you ((deeter)) provider upon
Report (form) ment/insurer. disagree, provide objec- request of the depart-

Purpose: Obtain the attend-
ing ((deetor's)) provider's
opinion about the accuracy of
the diagnoses and information
provided based on the IME.

tive/subjective findings to
support your opinion.

ment/insurer. PAs can concur
with treatment recommenda-
tions but not PPD ratings.

Loss of Earning Power As soon as possible after See form Payable only to the ((AR))
form receipt of the form. attending or treating provider.
( p
Purpose: Certify the loss of
earning power is due to the
industrial injury/occupa-
tional disease.
Application to Reopen Immediately following iden- | See form Only MD, DO, DC, ND,
Claim Due to Worsening of | tification of worsening after a DPM, DDS, ARNP, PA, and
Condition (form) claim has been closed for OD may sign and be paid for
sixty days. completion of this form.
Purpose: Document worsen- | Crime Victims: Following
ing of the accepted condition | identification of worsening
and need to reopen claim for | after a claim has been closed
additional treatment. for ninety days.
What documentation is required for initial and fol- Provider Chart Notes Reports
low up visits? Nurse Case Managers X
Legible copies of office or progress notes are required Nursing Home X X
for the initial and all follow-up visits. 0 tional Therapist X X
What documentation are ancillary providers conpa 19na crapts
required to submit to the insurer? Optometrist X X
Ancillary providers are required to submit the following Pain Clinics X X
documentation to the department or self-insurer: Panel Examinations X
Physical Therapist X X
Provider Chart Notes Reports Prosthetist/Orthotist X X
Audiology X X Radiology X
Bliof'ee.dback X X Skilled Nursing Facility X X
Dietician X Speech Therapist X X
Drug & Alcohol Treatment X X
Free Standing Surgery X X REPEALER
Er:;r?tandmg Emergency X X The following section of the Washington Administrative
. Code is repealed:
Head Injury Program X X
Home Health Care X WAC 296-20-01502 Whellll can alphysician assis-
Infusion Treatment, Profes- X tant have sole s1gnature on
. . the report of accident or phy-
sional Services sician's initial report?
Hospitals X X
Laboratories X
Licensed Massage Therapy X X
Medical Transportation X

Permanent

[86]



Washington State Register, Issue 08-04

WSR 08-04-108
PERMANENT RULES
DEPARTMENT OF AGRICULTURE
[Filed February 6, 2008, 9:54 a.m., effective March 8, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The department amended chapter 16-409
WAC, Washington standards for asparagus. The department
changed the size small designation at WAC 16-409-024(5)
from "less than 5/16" inch in diameter to "at least 3/16" inch
in diameter.

Citation of Existing Rules Affected by this Order:
Amending WAC 16-409-024(5).

Statutory Authority for Adoption: RCW 15.17.050.

Other Authority: Chapter 34.05 RCW.

Adopted under notice filed as WSR 08-01-056 on
December 13, 2007.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 1, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: February 6, 2008.

Valoria Loveland
Director

AMENDATORY SECTION (Amending WSR 07-06-047,
filed 3/1/07, effective 4/1/07)

WAC 16-409-024 Size requirements for Washington
asparagus grades. The following size designations apply to
all grades of asparagus in Washington state.

(1) Jumbo: Stalks at least 13/16 inch in diameter.

(2) Extra large: Stalks at least 10/16 inch in diameter.

(3) Large: Stalks at least 7/16 inch in diameter.

(4) Standard: Stalks at least 5/16 inch in diameter.

(5) Small: Stalks ((less-than-5/6)) at least 3/16 inch in
diameter.

(6) All size designations, as defined in WAC 16-409-
024, may be packed in all grades and in all containers.
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PERMANENT RULES
WORKFORCE TRAINING AND
EDUCATION COORDINATING BOARD
[Filed February 6, 2008, 10:33 a.m., effective March 8, 2008]

Effective Date of Rule: Thirty-one days after filing.
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Purpose: Set standards for private vocational schools in
the areas of: (1) Financial responsibility, (2) tuition refund
deadlines, (3) applicants' ability to benefit, (4) "at risk"
schools, and (5) faculty qualifications.

Citation of Existing Rules Affected by this Order:
Amending WAC 490-105-030, 490-105-040, 490-105-060,
490-105-100, 490-105-130, 490-105-140, 490-105-150, 490-
105-160, and 490-105-180.

Statutory Authority for Adoption:
[28C.10.040].

Adopted under notice filed as WSR 07-24-064 on
December 4, 2007.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 9, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 1,
Amended 9, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: January 31, 2008.

RCW 28.10.040

Peggy Rudolph
Program Manager

AMENDATORY SECTION (Amending WSR 98-22-033,
filed 10/29/98, effective 11/29/98)

WAC 490-105-030 How are words and phrases used
in these rules? (1) The following clarifies the statutory
exemptions under RCW 28C.10.030:

(a) "Avocational" or "recreational" means instruction
that is primarily intended for leisure; it is not offered to pro-
vide a student with employable skills or competencies.
Instruction offered as a prerequisite for a vocational program
does not qualify for this exemption.

(b) "Entities not otherwise exempt offering only work-
shops or seminars lasting no longer than three calendar days"
means instruction that can be completed within three eight-
hour days. A vocational education program divided into a
series of supplementary seminars does not qualify for this
exemption.

(c) "Programs of continuing professional education"
include:

(i) Review programs offered solely as preparation for
tests leading to certification in specific disciplines but not
offered to provide occupational competencies. For example,
this exemption applies to test preparation programs that lead
to: Certification by a state board of accountancy (CPA); cer-
tification by the institute of certified management accounting
(CMA); admission to practice before a state bar; certification
in health occupations initiated by the American Medical
Association, American Dental Association, and their respec-
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tive professional auxiliaries; and, acquisition of other public
certificates of convenience and necessity; and

(ii) Programs offered to conform with rules adopted by
state agencies that require practitioners to undergo continuing
professional education as a condition to renewing certifica-
tion or licensure.

(2) The term "revoke" as used in RCW 28C.10.050(3)
means an agency action that terminates a school's license.
The agency's executive director or designee may revoke a
school's license for just cause.

(3) The term "suspend" as used in RCW 28C.10.050(3)
means an action by which the agency interrupts the school's
authority to make offers of training. The agency's executive
director or designee may suspend a school's license for just
cause. An order of suspension prohibits the school from
beginning instruction of new students for a maximum of
thirty days. The school may remain in operation to continue
training students in regular attendance on the date the suspen-
sion takes effect.

(4) The term "private vocational school" is further
defined to include instruction at the postsecondary level that
is intended for use by individuals who have either completed
high school or are beyond the age of compulsory school
attendance. Instruction or training offered to pre-kindergar-
ten, kindergarten, elementary, or secondary school students is
not encompassed by the act.

(5) "At risk" means the school demonstrates a pattern or
history of one or more of the following conditions that the
agency determines raise doubts for the continued successful
and profitable operation of the organization:

(a) Failure to meet the standards of financial responsibil-

ity

(b) Misrepresentation;

(c) A decrease in enrollment from the previous reporting
period of fifty percent or more or twenty-five students,
whichever is greater;

(d) Frequent substantiated complaints filed with the
agency:

(e) Staff turnover from the previous year of fifty percent
or more or three staff, whichever is greater; and

(f) Conditions listed in (¢) and (e) of this subsection,
caused by unusual circumstances, shall be evaluated by the
agency and exceptions may be granted.

(6) "Distance education" means education provided by
written correspondence or any electronic medium for stu-
dents who are enrolled in a private vocational school in pur-
suit of an identified occupational objective, but are not

attending classes at an approved site or training establish-
ment.

AMENDATORY SECTION (Amending WSR 00-21-037,
filed 10/12/00, effective 11/12/00)

WAC 490-105-040 What does it take to obtain a pri-
vate vocational school license? (See RCW 28C.10.050 and
28C.10.060.) An entity that wishes to operate a private voca-
tional school must apply for a license on forms provided by
the agency. If the agency determines an application is defi-
cient, the applicant will be so notified. The applicant must
correct the deficiencies within thirty days of notification. If
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that fails to occur, the application will be returned to the
applicant. The license application fee will not be refunded.
The agency's executive director or designee may deny a
license application for just cause.

The application must include the following information
attested to by the school's chief administrative officer:

(1) An identification of owners, shareholders, and direc-
tors.

(a) The complete legal name, current telephone number,
and current mailing address of the owner;

(b) The form of ownership; e.g., sole proprietorship,
partnership, limited partnership, or corporation;

(c) Names, addresses, phone numbers, birth dates, and
prior school affiliations if any, of all individuals with ten per-
cent or more ownership interest;

(d) A school that is a corporation or a subsidiary of
another corporation must submit:

(i) Current evidence that the corporation is registered
with the Washington secretary of state's office; and

(i) The name, address and telephone number of the cor-
poration's registered agent;

(e) "Ownership" of a school means:

(1) In the case of a school owned by an individual, that
individual;

(i1) In the case of a school owned by a partnership, all
full, silent and limited partners having a ten percent or more
ownership interest;

(iii) In the case of a school owned by a corporation, the
corporation, each corporate director, officer, and each share-
holder owning shares of issued and outstanding stock aggre-
gating at least ten percent of the total of the issued and out-
standing shares;

(f) Schools under common ownership may designate a
single location as the principal facility for recordkeeping via
written notice to the agency.

(2) Financial statement.

(a) The school must submit information reflecting its
financial condition at the close of its most recent fiscal year to
demonstrate that it has sufficient financial resources to fulfill
its commitments to students.

((Fhe)) (1) Each nonaccredited school must submit a
financial statement ((must-be-completed)) in a format sup-
plied by the agency.

(i) Each accredited school must submit a reviewed or
audited financial statement, whichever is required by its
accrediting body.

(b) If inadequate time exists to produce a financial state-
ment in the interval between the ending date of the school's
fiscal year and the due date of an application, the agency will
adjust the school's license period to provide a reasonable
interval.

(¢) New schools must submit a proposed operating bud-
get for the initial twelve months of operation rather than the
financial statement described in (a) of this subsection. The
proposed operating budget must be completed in a format
supplied by the agency.

(d) New schools that have operated another business for
at least one year, must submit, in addition to the proposed
operating budget described in (c) of this subsection, a finan-
cial statement for that business. The financial statement must
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cover the existing business' most recently completed fiscal
year and be prepared by a certified public accountant or be
certified by the business' chief administrative officer.

(e) Owners of multiple schools may file financial infor-
mation that consists of a single, consolidated financial state-
ment and balance sheet for the corporation. The consolidated
financial statement must be accompanied by data that docu-
ments total tuition earnings for each separate school under
the corporation's ownership at the close of its most recent fis-
cal year. If historical data is not available, the data must
project total tuition earnings for the school in its first or next
completed twelve months of operation.

(3) Financial references.

(a) The school must furnish the names of at least one
bank or other financial institution and two other entities that
the agency may consult as financial references.

(b) A statement must be included authorizing the agency
to obtain financial information from the references.

(4) A school must demonstrate to the agency that it is
financially viable under the requirements established by this
section.

(a) The agency considers a school to be financially via-
ble only if it:

(1) Is able to provide the services described in its official
publications and statements;

(ii) Is able to provide the administrative resources neces-

sary to comply with the requirements of this subsection;

(iii) Is able to meet all of'its financial obligations, includ-
ing, but not limited to refunds that it is required to make;

(iv) Demonstrates at the end of its latest fiscal year, a
ratio of current assets to current liabilities of at least 1:1;

(v) Had, for its latest fiscal year, a positive net worth.
For the purposes of this subsection, a positive net worth
occurs when the school's assets exceed its liabilities:

(vi) Has not had operating losses over both of its two lat-
est fiscal years. In applying this standard, the agency may
consider the effect of unusual events;

(vii) Has not had, for its latest fiscal year, an operating
deficit exceeding ten percent of the institution's net worth.
For purposes of this subsection, an operating deficit occurs
when operating expenses exceed revenues from current busi-
ness activities.

(b) A school that is not financially viable may be consid-
ered at risk and be required to follow the procedures cited in
WAC 490-105-175.

(5) A copy of the school's catalog. (See RCW 28C.10.-
050 (1)(c).) The school must publish a catalog or brochure
that explains its operations and requirements. The catalog
must be current, comprehensive, and accurate. The school
must disclose the following in some combination of a cata-
log, brochure or other written material and furnish a copy of
each to every prospective student prior to completing an
enrollment agreement:

(a) Date of publication;

(b) Names of owners having a ten percent or more equity
ownership and officers, including any governing boards, and
the name and address of its parent corporation, if a subsid-
iary;

(c) Names, addresses, and telephone numbers of the
school's administrative offices and all auxiliary facilities;
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(d) Names and qualifications of faculty. The list must be
accurate as of the date of catalog publication. Any changes of
faculty must be noted on a catalog errata sheet;

(e) The school calendar, including hours of operation,
holidays, enrollment periods, and the beginning and ending
dates of terms, courses, or programs as may be appropriate;

(f) Admission procedures including policies describing
all prerequisites needed by entering students to:

(i) Successfully complete the programs of study in which
they are interested; and

(i1) Qualify for the fields of employment for which their
education is designed;

(g) A description of the job placement assistance offered,
if any. If no assistance is offered, the school must make that
fact known;

(h) The school's policy regarding student conduct,
including causes for dismissal and conditions for readmis-
sion;

(1) The school's policy regarding leave, absences, class
cuts, makeup work, tardiness, and interruptions for unsatis-
factory attendance;

(j) The school's policy regarding standards of progress
required of the student. This policy must define the grading
system, the minimum grades considered satisfactory, condi-
tions for interruption for unsatisfactory progress, a descrip-
tion of the probationary period, if any, allowed by the school,
conditions for reentrance for those students dismissed for
unsatisfactory progress; and information that a statement will
be furnished to the student regarding satisfactory or unsatis-
factory progress;

(k) An accurate description of the school's facilities and
equipment available for student use, the maximum or usual
class size and the average student/teacher ratio;

(1) The total cost of training including registration fee, if
any, tuition, books, supplies, equipment, laboratory usage,
special clothing, student activities, insurance and all other
charges and expenses necessary for completion of the pro-
gram;

(m) A description of each program of instruction, includ-
ing:

(i) Specific program objectives including the job titles
for which the program purports to train;

(i1) The number of clock or credit hours of instruction,
the method of instruction (e.g., correspondence, classroom,
lab, computer assisted), and the average length of time
required for successful completion;

(iii) If instruction is calculated in credit hours, the cata-
log must contain at least one prominent statement describing
the contact hour conversion formula applied by the school;
i.e., the number of contact hours applicable to each quarter or
semester credit hour of lecture, laboratory/practicum, and/or
internship/externship;

(iv) For ((the-purpese-ofhemestady)) distance education

schools, instructional sequences must be described in num-

bers of lessons((—"Heme-study-school'-means-the-instrae-
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(n) The scope and sequence of courses or programs
required to achieve the educational objective;

(o) A statement indicating the type of educational cre-
dential that is awarded upon successful completion;

(p) The school's cancellation and refund policy;

(q) The following statement must appear prominently on
either the first or last printed page or inside the front or back

cover: THIS SCHOOL IS LICENSED UNDER CHAPTER 28C.10
RCW; INQUIRIES OR COMPLAINTS REGARDING THIS OR ANY
OTHER PRIVATE VOCATIONAL SCHOOL MAY BE MADE TO THE:
WORKFORCE TRAINING AND EDUCATION COORDINATING
BOARD, 128 TENTH AVENUE S.W., P.O. BOX 43105, OLYMPIA,
WASHINGTON 98504-3105 (((366/753-5673)) 360-753-5662);

(r) The availability of financial aid, if any;

(s) Supplements or errata sheets for the catalog and other
written materials related to enrollment must be filed with the
agency prior to being used (see RCW 28C.10.110(2)):

(i) Supplements or errata sheets must be made an integral
part of that publication;

(i1) The supplement or errata sheet must include its pub-
lication date;

(iii) In the event information on a supplement or errata
sheet supplants information contained in the catalog, the
insert must identify the information it replaces, including at
the least an appropriate page reference.

() (6) A copy of the school's enrollment agree-
ment/contract. (See RCW 28C.10.050 (1)(d).) An enroll-
ment agreement is any agreement that creates a binding obli-
gation to purchase a course of instruction from a school. Each
school must use an enrollment contract or agreement that
includes:

(a) The school's cancellation and refund policy, in accor-
dance with these rules, displayed in a type size no smaller
than that used to meet any other requirements of this section;

(b) The following statement: THIS SCHOOL IS LICENSED
UNDER CHAPTER 28C.10 RCW; INQUIRIES OR COMPLAINTS
REGARDING THIS OR ANY OTHER PRIVATE VOCATIONAL
SCHOOL MAY BE MADE TO THE: WORKFORCE TRAINING AND
EDUCATION COORDINATING BOARD, 128 TENTH AVENUE S.W.,
P.0O. BOX 43105, OLYMPIA, WASHINGTON 98504-3105 (((366/753-
5673)) 360-753-5662);

(c) Information that will clearly and completely define
the terms of the agreement between the student and the
school, including at least the following:

(1) The name and address of the school and the student;

(ii)) The program or course title as it appears in the
school's catalog, date training is to begin, and the number of
hours or units of instruction or lessons for which the student
is enrolled;

(iii) An itemization of all charges, fees, and required pur-
chases being incurred by the student or his/her sponsor in
order to complete the training. The student enrollment agree-
ment must also contain the methods of payment and/or pay-
ment schedule being established;

(iv) Language explaining that the agreement will be
binding only when it has been fully completed, signed and
dated by the student and an authorized representative of the
school prior to the time instruction begins;

(d) A statement that any changes in the agreement will
not be binding on either the student or the school unless such
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changes have been acknowledged in writing by an authorized
representative of the school and by the student or the student's
parent or guardian if he/she is a minor;

(e) A "NOTICE TO THE BUYER" section which includes the
following statements in a position above the space reserved
for the student's signature:

(i) "DO NOT SIGN THIS AGREEMENT BEFORE YOU READ IT
OR IF IT CONTAINS ANY BLANK SPACES. THIS IS A LEGAL
INSTRUMENT.

(i) ALL PAGES OF THE CONTRACT ARE BINDING.

(iii) READ BOTH SIDES OF ALL PAGES BEFORE SIGNING.

(iv) YOU ARE ENTITLED TO AN EXACT COPY OF THE
AGREEMENT, SCHOOL CATALOG AND ANY OTHER PAPERS
YOU SIGN AND ARE REQUIRED TO SIGN A STATEMENT
ACKNOWLEDGING RECEIPT OF THOSE.

(V) TF YOU HAVE NOT STARTED TRAINING, YOU MAY
CANCEL THIS CONTRACT BY PROVIDING WRITTEN NOTICE OF
CANCELLATION TO THE SCHOOL AT ITS ADDRESS SHOWN ON
THE CONTRACT. THE NOTICE MUST BE POSTMARKED NOT
LATER THAN MIDNIGHT OF THE FIFTH BUSINESS DAY
(EXCLUDING SUNDAYS AND HOLIDAYS) FOLLOWING YOUR
SIGNING THIS CONTRACT OR THE WRITTEN NOTICE MAY BE
PERSONALLY OR OTHERWISE DELIVERED TO THE SCHOOL
WITHIN THAT TIME. IN EVENT OF DISPUTE OVER TIMELY
NOTICE, THE BURDEN TO PROVE SERVICE RESTS ON THE
APPLICANT.

(vi) IT IS AN UNFAIR BUSINESS PRACTICE FOR THE
SCHOOL TO SELL, DISCOUNT OR OTHERWISE TRANSFER THIS
CONTRACT OR PROMISSORY NOTE WITHOUT THE SIGNED
WRITTEN CONSENT OF THE STUDENT OR HIS/HER FINANCIAL
SPONSORS AND A WRITTEN STATEMENT NOTIFYING ALL PAR-
TIES THAT THE CANCELLATION AND REFUND POLICY CONTIN-
UES TO APPLY."

(f) Attached to each contract must be a form provided by
the agency that contains statements relating to the student's
rights, responsibilities, and loan repayment obligations; and
the school's responsibility to counsel the student against
incurring excessive debt;

(g) The school must provide the student a copy of the
signed enrollment agreement.

((6))) (1) Information regarding the qualifications of
administrative and instructional personnel. (See RCW
28C.10.050 and 28C.10.060.) The education and experience
of administrators, faculty, and other staff must be adequate to
insure students will receive educational services consistent
with the stated program objectives.

(a) The school must file the qualifications of all affected
individuals with the agency within thirty calendar days of
their employment. The information must be submitted on
forms provided by the agency.

(b) The school must establish and enforce written poli-
cies for the qualification, supervision, continuing education,
and periodic evaluation of administrators, faculty, and staff.

(c) School directors must have at least two years of expe-
rience in either school or business administration, teaching,
or other experience related to their duties within the organiza-
tion.

(d) Faculty must be qualified to provide instruction in
their areas of specialization as demonstrated by possession of
the following:
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(i) Sufficient broad and comprehensive training;

(i1) Industry recognized certification when available; and

(iii) Two years of relevant education or work experience
or relevant, current teaching experience that particularly
qualifies them to provide instruction in their areas of special-
ization; or

(iv) Current evidence of being qualified to teach that has
been issued by a regulatory agency of this or another state.

(e) In addition to the requirements in (d) of this subsec-
tion, faculty who teach a course related to an occupation for
which the student must subsequently be licensed or certifi-
cated must((z

9)) hold or be qualified to hold such a license or certifi-

cate ((and-pessess—atleast-two-years-of-work-experienee;
pos S]EEE*.H“ x;immg oF&-combination-of both-in-the-sub
thathas-beenissued-by-aregulatory-ageney-of this-eranother
state)).

((€e})) (f) If the school uses teacher assistants, aides, or
trainees, it must maintain policies governing their duties and
functions. Such personnel may provide services to students
only under the direct supervision of a qualified instructor.
They may not act as substitutes for the instructor.

(D)) (g) Owners, administrators, faculty, agents and
other staff must be of good moral character and reputation.
The agency may find that a person is not of good moral char-
acter and reputation if the person ((has-been-convieted-of)):

(i) Has been convicted of any felony within the prior
seven years((3

1)), a misdemeanor which involved the illegal use, pos-
session, or sale of a controlled substance((;-or

i), _or a misdemeanor that involved any sexual
offense; or

(ii) Is found to have made any false statements in the
application for a private vocational school license.

(((2))) (h) If the person has been convicted of a felony, or
is found to have made false statements in the private voca-
tional school application, the agency will consider the rela-
tionship of the facts supporting the charge or conviction to
the performance of his or her occupational responsibilities
with the licensed school and to that school's students.

(()) (1) In making such determinations the agency will
request a letter of recommendation from the employing
school and may consider any other related materials submit-
ted by the school and/or affected individual prior to making a
finding under this section.

AMENDATORY SECTION (Amending WSR 98-22-033,
filed 10/29/98, effective 11/29/98)

WAC 490-105-060 Do off-campus activities require
licensing? (1) The agency may grant exemptions from
licensing for off-campus activities that either:

(a) Absorb a temporary overload that the licensed facility
cannot accommodate; or

(b) Provide a single, specialized kind of training activity,
generally on a short-term basis, under circumstances that can-
not readily be accommodated at the licensed facility((;-er
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(2) The school must obtain approval from the agency
before conducting operations at an auxiliary facility. To
obtain approval, the school must document that:

(a) The facility meets one of the above definitions;

(b) The instructional program, site administration, and
training are significantly integrated with the school's primary
facility;

(¢) The facility will not be represented as a school loca-
tion and its address will not be advertised; and

(d) No enrollment will be solicited or executed at the
auxiliary facility.

(3) Activities occurring at an auxiliary facility must be
incorporated into operational and financial data the school
reports to the agency. ((Heweverincome-derivedfrom

purposes-of ea}e"‘la‘*ﬁ;g Hicense-fees-or ee‘““b‘“*ezﬁs to-the
tot):))

AMENDATORY SECTION (Amending WSR 98-22-033,
filed 10/29/98, effective 11/29/98)

WAC 490-105-100 Who is exempt from licensing? To
qualify for an exemption as test preparation or continuing
education under WAC 490-105-030 (1)(c)(i) and (ii), a
school must apply to the agency on a form created for that
purpose and obtain approval. Exemptions must be renewed
annually.

AMENDATORY SECTION (Amending WSR 98-22-033,
filed 10/29/98, effective 11/29/98)

WAC 490-105-130 What are minimum requirements
for student refunds? (See RCW 28C.10.050 (1)(b).) Ata
minimum, schools must use the following cancellation and
refund policies; however, the agency may approve refund
policies whose terms are more favorable to students than the
following established minimums. Refunds must be paid
within thirty calendar days of the student's official date of ter-
mination.

(1) For resident programs:

(a) The school must refund all money paid if the appli-
cant is not accepted. This includes instances where a starting
class is canceled by the school,

(b) The school must refund all money paid if the appli-
cant cancels within five business days (excluding Sundays
and holidays) after the day the contract is signed or an initial
payment is made, as long as the applicant has not begun train-
mg;

(c) The school may retain an established registration fee
equal to ten percent of the total tuition cost, or one hundred
dollars, whichever is less, if the applicant cancels after the
fifth business day after signing the contract or making an ini-
tial payment. A "registration fee" is any fee charged by a
school to process student applications and establish a student
records system,;
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(d) If training is terminated after the student enters
classes, the school may retain the registration fee established
under (c) of this subsection, plus a percentage of the total
tuition as described in the following table:
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If the student completes

The school may keep this
percentage of the tuition

this percentage of lessons: cost:
0% through 10% 10%
11% through 25% 25%
26% through 50% 50%
More than 50% 100%

The school may keep this
If the student completes percentage of the tuition
this amount of training: cost:
One week or up to 10%, 10%
whichever is less
More than one week or 10% 25%
whichever is less but less
than 25%
25% through 50% 50%
More than 50% 100%

(e) When calculating refunds, the official date of a stu-
dent's termination is the last date of recorded attendance:

(1) When the school receives notice of the student's inten-
tion to discontinue the training program;

(i1) When the student is terminated for a violation of a
published school policy which provides for termination;

(i) When a student, without notice, fails to attend
classes for thirty calendar days.

(2) Discontinued programs:

(a) If instruction in any program is discontinued after
training has begun or if the school moves from one location
to another, it must either:

(i) Provide students pro rata refunds of all tuition and
fees paid; or

(1) Arrange for comparable training at another public or
private vocational school. Students must accept comparable
training in writing.

(b) If the school plans to discontinue a program it must
notify the agency and affected students in advance. The noti-
fication must be in writing and must include at least data
required under WAC 490-105-210(3).

(c) Students affected by a discontinuation must request a
refund within ninety days.

(3) For ((heme-study)) distance education programs:

(a) A student may request cancellation in any manner.

(b) The following is a minimum refund policy for
((heme-study)) distance education courses without manda-
tory resident training:

(i) An applicant may cancel up to five business days after
signing the enrollment agreement. In the event of a dispute
over timely notice, the burden to prove service rests on the
applicant.

(i) If a student cancels after the fifth calendar day but
before the school receives the first completed lesson, the
school may keep only a registration fee of either fifty dollars
or an amount equal to fifteen percent of the tuition (in no case
is the school entitled to keep a registration fee greater than
one hundred fifty dollars).

(iii) After the school receives the student's first com-
pleted lesson and until the student completes half the total
number of lessons in the program, the school is entitled to
keep the registration fee and a percentage of the total tuition
as described in the following table:
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(iv) Calculate the amount of the course completed by
dividing the number of lesson assignments contained in the
program by the number of completed lessons received from
the student.

(4) Combination ((heme-stady)) distance education/resi-
dent training programs:

(a) The following is a minimum refund policy for a
((heme-study)) distance education program that includes
mandatory resident training courses.

(1) Tuition for the ((heme-study)) distance education and
resident portions of the program must be stated separately on
the enrollment agreement. The total of the two is the price of
the program.

(i) For settlement of the ((heme-stady)) distance educa-
tion portion of the combination program, the provisions of
the table in subsection (2)(b)(iii) of this section apply.

(iii) For the resident portion of the program, beginning
with the first resident class session if the student requests a
cancellation, the provisions of the table in subsection (1)(d)
of this section apply.

(iv) Calculate the amount of resident training completed
by dividing the total number of training days provided in the
resident training program by the number of instructional days
the student attends resident training.

(b) A ((heme—study)) distance education student who
cancels after paying full tuition is entitled to receive all
course materials, including kits and equipment.

AMENDATORY SECTION (Amending WSR 98-22-033,
filed 10/29/98, effective 11/29/98)

WAC 490-105-140 What are student admission stan-
dards? (See RCW 28C.10.050 (1)(g).) Prior to enrolling stu-
dents the school must assess their basic skills and relevant
aptitudes to determine that they have the ability to complete
and benefit from the training they are considering.

(1) When a school applies for initial licensing under
chapter 28C.10 RCW, it must submit a description of the
method it will use to comply with the requirements under this
section. Any subsequent change in that method must be
reported to the agency no more than fifteen calendar days
after the change is adopted.

(2) The school must measure all applicants' ability to
benefit against current prerequisites for employment in the
job objective established for the program, e.g., prior work
and health history, English language proficiency, driving and
arrest records, and evaluations of any applicable physiologi-
cal factors such as vision acuity, color perception, lifting and
weight bearing capabilities, and manual dexterity.

(3) Schools may consider that applicants ((whe)) have
adequate academic abilities if they have earned a high school
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d1ploma or General Educatlonal Development (GED) cemﬁ-

%Ehe—seheolﬂﬁust—aéop{—ef—ée*ﬂse—a—tes{—te—assess—&te—&pplb
eants'academie-abilities)) adequate English language profi-
ciency if they have received:

(a) A high school diploma from a high school where
English is the official language: or

(b) A General Educational Development (GED) certifi-
cate in English; or

(c) A passing score on the Test of English as a Foreign
Language, or the International English Language Testing
System or a similar language proficiency exam; or

(d) A satisfactory evaluation of the applicant's foreign
course work that has been produced by a reputable organiza-
tion specializing in such evaluations.

(5) The school must test all other applicants. Any aca-
demic or English language proficiency test must have the
capability of:

(a) Validating that applicants possess skills, competen-
cies, and knowledge that correlate with grades, course or pro-
gram completion or other measures of success in the program
of study; or

(b) Validating that applicants' academic skills, compe-
tencies, and knowledge are at a level equivalent to that of per-
sons completing a high school education;

(c) Comparing success ratios of accepted students with
test cut-off scores and incorporating appropriate cut-off
adjustments.

((5))) (6) Any ability to benefit (ATB) test that has been
published by the American College Testing Service (ACT) or
reviewed and approved by the American Council on Educa-
tion (ACE) is acceptable evidence of meeting the criteria in
subsection (((4})) (5) of this section.

((¢6))) (7) The following must be part of the methodol-
ogy developed for assessment:

(a) In the event tests are administered by school officials,
evidence the tests are being administered as intended by the
publisher;

(b) Information about the test security procedures
employed, evidencing that students have no advance infor-
mation about the exact questions or tasks and that answers
cannot be supplied by a third party while completing the
test(s);

(¢) Information about test scoring procedures employed,
evidencing that if tests are scored by school officials the tests
are being evaluated as intended by the publisher;

(d) Information that the tests are free from information
that is offensive with regard to gender, age, native language,
ethnic origin, or handicapping conditions.

((M)) (8) Records resulting from the ability to benefit
assessment must be included as a regular part of all students'
records.
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AMENDATORY SECTION (Amending WSR 98-22-033,
filed 10/29/98, effective 11/29/98)

WAC 490-105-150 What ((axe)) program, facility,
and equipment standards must schools meet? (See RCW
28C.10.050 and 28C.10.060.)

(1) ((Fhe-school-must-designandimplement-programs
that-will-adequately-achievethe stated-objeetivesfor-which
thes are ; ﬁ].sfss] H.“ el ““ﬂgl .ﬁlf. OBrats t}.ili ageney with ;SE
have-been—established-byeother comparablesehoolsy))
Schools must design and implement programs of quality,
content, and duration, and with appropriate entrance criteria,
instructional materials, staff, equipment and facilities to pre-
pare students for the program's occupational objectives.

(2) The school must have an exact physical location
which:

(a) Is adequate to meet the needs of its students and the
objectives of the program;

(b) Provides a modern and effective learning environ-
ment with enough classroom, laboratory, and shop space for
the number of students to be trained; and

(c) Is maintained in compliance with state laws and local
ordinances related to safety and health.

(3) The school must have equipment, furniture, instruc-
tional devices and aids, machinery and other physical fea-
tures that are:

(a) Adequate in number and condition to achieve the
stated educational objectives of the course;

(b) Comparable in number and quality with those used
by comparable schools with similar programs;

(c) Comparable to those in current use by the appropriate
trade, business or profession; and

(d) Of sufficient quantity for the number of enrolled stu-
dents.

AMENDATORY SECTION (Amending WSR 98-22-033,
filed 10/29/98, effective 11/29/98)

WAC 490-105-160 What reports are required? (See
RCW 28C.10.050 and 28C.10.060.) In addition to the mini-
mum licensing standards described in RCW 28C.10.050,
each school must((:

2y Netater—than—Fuly—1;2000;)) submit the following
information annually for each student who participated in
tra1n1ng((—"Fhe+ﬁfema&eﬂ—wrlkbe+rsed—tereempﬂeeeﬁsumef
fepofts—tha{—mll—beﬁubhshed—m—the—ﬁﬁufe)) uring the report-

ing period:

(((®)) (1) Student name, address, telephone number and
Social Security number if provided by the student;

(())) (2) Start date of training and date of completion or
dropout;

{))) (3) Enrollment status as of the end of the reporting
period;

(4) Previous education before starting the current train-
ing program;

(o) Ethieity;

6)) (5) Race;

Permanent
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(6) Date of birth;

((629)) (7) Gender;
() Pregram-ermajor(forlargersehoolswith-multiple
pregrams)-)) (8) Disability status;

(9) Hispanic/non-Hispanic;
(10) Program title and duration (in months).

NEW SECTION

WAC 490-105-175 Under what conditions will a
school be determined to be at risk? What steps will the
agency take if a school is determined to be at risk?

(1) The agency may determine a school is at risk if it
demonstrates a pattern or history of one or more of the condi-
tions described in the definition of at risk.

(2) A school determined to be at risk may petition the
agency to reconsider that designation if the school believes it
is unreasonable, unfair, or not in keeping with the intent and
purpose of the act. The agency will consider the school's
petition and may rescind the at risk designation.

(3) The school's owner and/or director will be required to
meet with agency staff to discuss the conditions that lead to
being designated at risk.

(4) A school determined to be at risk will be placed on
probation and will be required to provide:

(a) A school improvement plan acceptable to the agency
within thirty days after meeting with agency staff;

(b) A line of credit if appropriate; and

(c) Monthly progress reports for up to twelve months
that include at a minimum:

(i) Steps taken to correct identified deficiencies; and

(i1) Current student directory information.

(5) During the probation period the school must demon-
strate improvement or the agency will take action to suspend
or revoke its license.

(6) The agency may publish on its web site, a list of
schools whose licenses have been either suspended or
revoked.

AMENDATORY SECTION (Amending WSR 98-22-033,
filed 10/29/98, effective 11/29/98)

WAC 490-105-180 How are student complaints han-
dled? (See RCW 28C.10.084(10) and 28C.10.120.)

(1) A complaint must be filed no more than:

(a) One calendar year following:

(i) A resident student's last recorded date of attendance;

or

(i1) The date ((the)) a distance education school received
a ((heme-study)) student's last completed lesson; or

(b) Sixty calendar days from the date a school ceases to
provide educational services.

(2) The agency may extend the time a student has to file
a complaint if the student can establish that good faith efforts
to obtain satisfaction from the school were being made dur-
ing the time elapsed.

(3) The term "a person" used to reference a complainant
under RCW 28C.10.120(1) is further defined to mean only
individuals who established a contractual relationship
through their enrollment in a school or, in the case of a minor,
the minor's parent or guardian.

Permanent
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(a) Private or public agencies, employers, or others who
contract with a private vocational school to provide training
services to a particular individual or individuals do not have
access to the complaint process.

(b) When a person establishes a financial obligation for
only a portion of the contracted costs and is subsidized for the
remainder as described under (a) of this subsection, that stu-
dent's claim will be prorated to recognize only the unsubsi-
dized amount.

(4) The agency may consider the following costs when
determining losses suffered by a complainant:

(a) Tuition and fees;

(b) Transportation costs;

(c) Books, supplies, equipment, uniforms and protective
clothing, rental charges; and

(d) Insurance required by the school.

(5) In estimating a student's attendance related expenses
other than tuition, the agency may use standards developed
under Title IV of the Higher Education Act or those of the
Washington state departments of employment security and
social and health services.

(6) When the agency receives a complaint, it will:

(a) Evaluate the complaint for completeness and to deter-
mine eligibility within ten working days after receipt;

(b) Accept or reject the complaint and so notify the com-
plainant within an additional five working days;

(c) Forward a copy of a bona fide complaint and related
attachments to the school by certified mail.

(7) The school has fifteen working days after receipt to
respond to the student's complaint. If a school fails to submit
a timely response the agency will conclude the school has no
defense to offer.

(8) Based on all information then available, the agency
will:

(a) Investigate the facts;

(b) Secure additional information if so indicated;

(c) Attempt to bring about a negotiated solution;

(d) Adjudicate the complaint by making findings, con-
clusions, and determinations; and

(e) Notify all parties of the determinations and remedies.

(9) If a student can document that the procedures used by
the agency to resolve a complaint were either unreasonable,
unfair, or not in keeping with the intent of the law, the student
may request a review of the decision.

(a) The student must request the review in writing within
twenty days following receipt of the complaint determina-
tion. A timely request stays the agency's determination dur-
ing the review process.

(b) When the agency receives a request for review it will:

(1) Notify the school that the student has requested a
review and that the complaint determination will not take
effect until the review has been completed;

(i) Schedule an informal hearing to be conducted by
agency staff; and

(iii) Make a final determination regarding the complaint
within fifteen working days following the hearing.



