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NEW SECTION

WAC 504-26-005 Good standing. The award of a
degree is conditioned upon the student's good standing in the
university and satisfaction of all university graduation
requirements. "Good standing" means the student has
resolved any unpaid fees or acts of academic or behavioral
misconduct and complied with all sanctions imposed as a
result of any misconduct. The university shall deny award of
a degree if the student is dismissed from the university based
on his or her misconduct. (See also rule 45 in the university
general catalog.)

AMENDATORY SECTION (Amending WSR 06-23-159,
filed 11/22/06, effective 12/23/06)

WAC 504-26-200 Jurisdiction of the university stan-
dards of conduct for students. The university standards of
conduct for students shall apply to conduct that occurs on
university premises, at university sponsored activities, and to
off-campus conduct that adversely affects the university
community and/or the pursuit of its objectives. Each student
is responsible for his/her conduct from the time of application
for admission through the actual awarding of a degree, even
though conduct may occur before classes begin or after
classes end, as well as during the academic year and during
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periods between terms of actual enrollment. These standards
shall apply to a student's conduct even if the student with-
draws from school while a disciplinary matter is pending.
The university has sole discretion to determine what conduct
occurring off campus adversely impacts the university com-
munity and/or the pursuit of ((is)) university objectives.

AMENDATORY SECTION (Amending WSR 07-11-030,
filed 5/8/07, effective 6/8/07)

WAC 504-26-201 Misconduct—Rules and regula-
tions. Any ((individual)) student or student organization
found to have committed, assisted, conspired, or attempted to
commit the following misconduct (WAC 504-26-202
through 504-26-226) is subject to the disciplinary sanctions
outlined in WAC 504-26-405.

AMENDATORY SECTION (Amending WSR 07-11-030,
filed 5/8/07, effective 6/8/07)

WAC 504-26-202 Acts of dishonesty. Acts of dishon-
esty, include but are not limited to ((thefeHewing)) those
listed in this chapter:

(1) Academic integrity violations including, but not lim-
ited to, cheating as defined in WAC 504-26-010.

(2) Knowingly furnishing false information to any uni-
versity official, faculty member, or office.

(3) Forgery, alteration, or misuse of any university docu-
ment or record, or instrument of identification whether issued
by the university or other state or federal agency.

AMENDATORY SECTION (Amending WSR 06-23-159,
filed 11/22/06, effective 12/23/06)

WAC 504-26-207 Failure to comply with university
officials or law enforcement officers. Failure to comply
with lawful directions of university officials and/or law
enforcement officers acting in performance of their duties
and/or failure to identify oneself to these persons when
requested to do so.

AMENDATORY SECTION (Amending WSR 06-23-159,
filed 11/22/06, effective 12/23/06)

WAC 504-26-208 Unauthorized keys or unautho-
rized entry. Unauthorized possession, duplication, or use of
keys, including cards or alphanumeric pass-codes, to any uni-
versity premises or unauthorized entry to or use of university
premises.

AMENDATORY SECTION (Amending WSR 06-23-159,
filed 11/22/06, effective 12/23/06)

WAC 504-26-213 Firearms and dangerous weapons.
No student may carry, possess, or use any firearm, explosive
(including fireworks), dangerous chemical, or any dangerous
weapon on university property or in university-approved
housing. Airsoft guns and other items that shoot projectiles
are not permitted in university-approved housing. Students
wishing to maintain a firearm on campus for hunting or sport-
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ing activities must store the firearm with the Washington
State University department of public safety.

AMENDATORY SECTION (Amending WSR 06-23-159,
filed 11/22/06, effective 12/23/06)

WAC 504-26-218 Computer abuses or theft. Theft or
other abuse of computer facilities and resources, including
but not limited to:

(1) Unauthorized entry into a file, to use, read, or change
the contents, or for any other purpose.

(2) Unauthorized transfer of a file.

(3) Unauthorized use of computer hardware.

(4) Use of another individual's identification and/or pass-
word.

((49)) (5) Use of computing facilities and resources to
interfere with the work of another student, faculty member,
or university official.

((3))) (6) Use of computing facilities and resources to
send obscene, harassing, or threatening messages.

((66))) (1) Use of computing facilities and resources to
interfere with normal operation of the university computing
system.

(D)) (8) Use of computing facilities and resources in
violation of any law, including copyright laws.

((6%))) (9) Any violation of the university computer use
policy found at http://www.wsu.edu/~forms/HTML/EPM/
EP4_ Electronic_Publishing_Policy.htm

AMENDATORY SECTION (Amending WSR 06-23-159,
filed 11/22/06, effective 12/23/06)

WAC 504-26-219 Abuse of the student conduct sys-
tem. Abuse of the student conduct system, including but not
limited to:

(1) Failure to obey ((the)) any notice from a university
conduct board or other university official to appear for a
meeting or hearing as part of the student conduct system.

(2) Willful falsification, distortion, or misrepresentation
of information before a ((student)) university conduct
((board)) proceeding.

(3) Disruption or interference with the orderly conduct of
a ((stadent)) university conduct board proceeding.

(4) Filing fraudulent charges or initiating a ((student))
university conduct ((eede)) proceeding in bad faith.

(5) Attempting to discourage an individual's proper par-
ticipation in, or use of, the student conduct system.

(6) Attempting to influence the impartiality of a member
of ((a)) the university conduct ((beard)) system prior to,
and/or during the course of, ((the-stadent)) any university
conduct board proceeding.

(7) Harassment (verbal or physical) and/or intimidation
of a member of a university conduct board prior to, during,
and/or after ((a-stadent)) any university conduct ((ee€de)) pro-
ceeding.

(8) Failure to comply with the sanction(s) imposed under
the standards of conduct for students.

(9) Influencing or attempting to influence another person
to commit an abuse of the ((stadent)) university conduct
((eode)) system.

Permanent

[2]

Washington State Register, Issue 08-05

AMENDATORY SECTION (Amending WSR 06-23-159,
filed 11/22/06, effective 12/23/06)

WAC 504-26-225 Trespassing. Knowingly entering or
remaining unlawfully in or on university premises or any por-
tion thereof. Any person who has been given ((weitten))
notice by a university official of the university's decision to
exclude him or her from all or a portion of university property
is not licensed, invited, or otherwise privileged to enter or
remain on the identified portion of university property, unless
given prior explicit written permission by university adminis-
tration.

AMENDATORY SECTION (Amending WSR 06-23-159,
filed 11/22/06, effective 12/23/06)

WAC 504-26-304 Group conduct. Sororities, fraterni-
ties, and recognized groups ((are-expeeted-to)) shall comply
with the standards of conduct for students and with university
policies. When a member or members of a student organiza-
tion violates the standards of conduct for students, the student
organization or individual members may be subject to appro-
priate sanctions authorized by these standards.

AMENDATORY SECTION (Amending WSR 06-23-159,
filed 11/22/06, effective 12/23/06)

WAC 504-26-401 Complaints and student conduct
process. (1) Any member of the university community may
file a complaint against a student for violations of the stan-
dards of conduct for students. A complaint is prepared in
writing and directed to a student conduct officer. Any com-
plaint is to be submitted as soon as possible after the event
takes place, preferably within thirty days.

(2) A student conduct officer, or designee, may review
and investigate any complaint to determine whether it
appears to state a violation of the code of conduct. If a con-
duct officer determines that a complaint appears to state a
violation of the student code of conduct, she or he considers
whether the matter might be resolved through agreement with
the accused or through alternative dispute resolution proceed-
ings involving the complainant and the accused. The com-
plainant and the accused are informed of university options
for alternative dispute resolution and may request that the
matter be addressed using alternative dispute resolution tech-
niques. Generally, the accused and complainant must agree to
the use of alternative dispute resolution techniques. If the
accused and the student conduct officer reach an agreed reso-
lution of the complaint, the disposition is final; there is no
right to appeal from an agreed disposition.

(3) If the conduct officer has determined that a complaint
has merit and if the matter is not resolved through agreement
or alternative dispute resolution, the matter is handled
through either a conduct officer hearing or as a university
conduct board hearing.

(a) When the allegation involves ((a—stadent/university
community-eomplainant)) harm or threat of harm to any per-

son or person's property and the accused disputes the facts
and/or denies responsibility, the matter ((#s)) may be referred
to the university conduct board for resolution.
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(b) If the possible or recommended sanction is expulsion

or suspension, ((exeeptfor-suspensions-resultingfromviola-
ﬁeﬂs—eﬁ&}e—a}eehel—er—dfug—pfews&eﬂs—eﬁehﬁ—eede—)) the mat-
ter is referred to the university conduct board.

(c) Matters other than those listed in (a) and (b) of this
subsection are heard by a conduct officer, unless the conduct
officer exercises his or her discretion to refer the matter to a
conduct board at any time before a decision is issued. A stu-
dent may request that a conduct board hear the case, but the
final decision ((en-the-matter)) to refer the matter to the uni-
versity conduct board for hearing is made by the university
conduct officer and such decision is not subject to appeal.

(4) The student conduct officer provides complainants
who have been targets of alleged misconduct or who feel vic-
timized thereby with names of university and community
advocates or resources who may be able to help the com-
plainant address his or her concerns about the behaviors and
provide support to the complainant throughout the conduct
process. Due to federal privacy law, the university may not
disclose to the complainant any sanctions taken against the
accused student, unless the complainant was the victim of a
violent crime for which the accused was found responsible as
defined under the Family Educational Rights and Privacy Act
(FERPA) (20 U.S.C. Sec. 1232g; 34 CFR Part 99), or the
accused student consents to such disclosure.

AMENDATORY SECTION (Amending WSR 06-23-159,
filed 11/22/06, effective 12/23/06)

WAC 504-26-402 Conduct officer actions. (1) Any
student charged by a conduct officer with a violation of any
provision of standards of conduct for students is ((infermed))
notified of the ((bases)) basis for ((these)) the charge or
charges and of the time, date, and place of a conference
between the student and the conduct officer through one of
the following procedures.

(a) The conduct officer provides notice by personal
delivery or by regular United States mail addressed to the stu-
dent or student organization at his, her, or its last known
address. Duplicate notice may be provided by electronic
mail.

(b) If the student is no longer enrolled at the time notice
is sent, the notice is sent to the student's permanent address
recorded in the registrar's files. The student or student organi-
zation is responsible for maintaining an updated mailing
address on file with the registrar.

(c) Any request to ((eentinae)) extend the time and/or
date of the conduct officer conference/hearing should be
addressed to the conduct officer.

(2) In order that any informality in disciplinary proceed-
ings not mislead a student as to the seriousness of the matter
under consideration, the student is informed of the potential
sanctions involved at the initial conference or hearing.

(3) After a review of the evidence and interviewing the
student(s) involved in the case, the conduct officer may take
any of the following actions:

(a) Terminate the proceeding exonerating the student or
students;

(b) Dismiss the case;
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(c) Impose ((
appropriate sanctions as provided in WAC 504-26-405. Such
sanctions are subject to the student's right of appeal as pro-
vided in this code; or

(d) ((kmpese-additionalsanetions-ofreprimand;—proba-

o e ‘eies, on
?Eﬁ] of fEf. 1ElElEtSHSIE.f ale Ehsll or-dr tl g ﬁ'sh.st]ss S;'Sf Eﬁﬁ]sﬁ

€e))) Refer the matter to the ((student)) university con-
duct board pursuant to WAC 504-26-401(3).

(4) The conduct officer may consider the student's past
contacts with the office of student conduct in determining an
appropriate sanction and/or deciding whether to refer the case
for a university conduct board hearing.

(5) The student is notified in writing of the determination
made by the conduct officer within ten business days of the
proceeding. The ((studentis-also-notified-ofhis-or-her))
notice includes information regarding the student's right to
appeal pursuant to WAC 504-26-407.

AMENDATORY SECTION (Amending WSR 06-23-159,
filed 11/22/06, effective 12/23/06)

WAC 504-26-403 Conduct board proceedings. (1)
Any student charged by a conduct officer with a violation of
any provision of standards of conduct for students that is to
be heard by a conduct board is provided notice by personal
delivery or by regular United States mail addressed to the stu-
dent or student organization at her, his, or its last known
address.

(a) If the student is no longer enrolled at the time notice
is sent, the notice is sent to the student's permanent address
recorded in the registrar's files.

(b) The student or student organization is responsible for
keeping an updated mailing address on file with the registrar.

(2) The written notice shall be completed by the conduct
officer and shall include:

(a) The specific complaint, including the university pol-
icy or regulation allegedly violated;

(b) The approximate time and place of the alleged act
that forms the factual basis for the charge of violation;

(c) The time, date, and place of the hearing;

(d) A list of the witnesses who may be called to testify,
to the extent known;

(e) A description of all documentary and real evidence to
be used at the hearing, to the extent known, including a state-
ment that the student shall have the right to inspect his or her
student conduct file.

(3) Time for hearings.

(a) The conduct board hearing is scheduled not less than
seven days after the student has been sent notice of the hear-
ing, except in the case of interim suspensions as set forth in
WAC 504-26-406. Ordinarily, the hearing occurs within fif-
teen days of notice.

(b) Requests to ((eentinue)) extend the time and/or date
for hearing ((date)) must be addressed to the chair of the uni-
versity conduct board. Requests made by an accused student
must be copied to the office of student conduct; requests
made by the office of student conduct must be copied to the
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accused student. A ((eentintanee)) request for extension of
time is granted only upon a showing of good cause.

(4) University conduct board hearings are conducted by
a university conduct board according to the following guide-
lines, except as provided by subsection (6) of this section:

(a) Procedures:

(i) University conduct board hearings are conducted in
private.

(i) The complainant, accused student, and his or her
advisor, if any, are allowed to attend the entire portion of the
university conduct board hearing at which information is
received (excluding deliberations). Admission of any other
person to the university conduct board hearing is at the dis-
cretion of the university conduct board chair and/or the stu-
dent conduct officer.

(iii) In university conduct board hearings involving more
than one accused student, the student conduct officer, at his
or her discretion, may permit joint or separate hearings.

(iv) In university conduct board hearings involving grad-
uate students, board memberships are comprised to include
graduate students and graduate teaching faculty to the extent
possible.

(v) The complainant and the accused student have the
right to be assisted by an advisor they choose, at their own
expense. The complainant and/or the accused student is
responsible for presenting his or her own information, and
therefore, during the hearing, advisors are not permitted to
((speak-er)) address the board, witnesses, conduct officers or
any party or representatives invited by the parties to the hear-
ing, or to participate directly in any university conduct hear-
ing. An advisor may communicate with the accused and
recesses may be allowed for ((privaey)) this purpose. A stu-
dent should select as an advisor a person whose schedule
allows attendance at the scheduled date and time for the uni-
versity conduct board hearing because delays are not nor-
mally allowed due to the scheduling conflicts of an advisor.

(vi) The complainant, the accused student, and the stu-
dent conduct officer may arrange for witnesses to present per-
tinent information to the university conduct board. The con-
duct officer tries to arrange the attendance of possible wit-
nesses who are identified by the complainant. Complainant
witnesses must provide written statements to the conduct
officer at least two weekdays prior to the hearing. Witnesses
identified by the accused student must provide written state-
ments to the conduct officer at least two weekdays prior to
the conduct hearing. The accused student is responsible for
informing his or her witnesses of the time and place of the
hearing. Witnesses provide information to and answer ques-
tions from the university conduct board. Questions may be
suggested by the accused student and/or complainant to be
answered by each other or by other witnesses. Written ques-
tions are directed to the conduct board chair, rather than to the
witness directly. This method is used to preserve the educa-
tional tone of the hearing and to avoid creation of an unduly
adversarial environment, and to allow the board chair to
determine the relevancy of questions. Questions concerning
whether potential information may be received are resolved
at the discretion of the chair of the university conduct board.

(vii) Pertinent records, exhibits, and written statements
(including student impact statements) may be accepted as
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information for consideration by a university conduct board
at the discretion of the chair.

(viii) Questions related to the order of the proceedings
are subject to the final decision of the chair of the university
conduct board.

(ix) After the portion of the university conduct board
hearing concludes in which all pertinent information is
received, the student conduct board shall determine (by
majority vote) whether the accused student has violated each
section of the standards of conduct for students as charged.

(x) The university conduct board's determination is made
on the basis of a "preponderance of the evidence," that is,
whether it is more likely than not that the accused student
violated the standards of conduct for students.

(xi) Formal rules of process, procedure, and/or technical
rules of evidence, such as are applied in criminal or civil
court, are not used in conduct proceedings. Relevant evi-
dence, including hearsay, is admissible if it is the type of evi-
dence that reasonable members of the university community
would rely upon in the conduct of their affairs. ((Addition-
allyrales-of privilege-and relevaney-apply:)) The chair of the
student conduct board shall have the discretion to determine
admissibility of evidence.

(b) If the accused student is found responsible for any of

the charges brought against the accused. the board may. at
that time, consider the student's past contacts with the office

of student conduct in determining an appropriate sanction.

(c) The accused student or student organization is noti-
fied of the conduct board's decision within ten calendar days
from the date the matter is heard. The accused student or
organization shall receive written notice of the decision, the
reasons for the decision (both the factual basis therefore and
the conclusions as to how those facts apply to the conduct
code), the sanction, notice that the order will become final
unless internal appeal is filed within twenty-one days of the
date the letter was personally delivered or deposited in the
U.S. mail, and a statement of how to file an appeal.

(i) The conduct board's written decision is sent by regu-
lar mail or personal delivery, and may also be sent by elec-
tronic mail to the accused student's or the president of the stu-
dent organization's last known address, as set forth in the reg-
istrar's files.

(i1) The written decision is the university's initial order.

(iii) If the student or organization does not appeal the
conduct board's decision within twenty-one calendar days
from the date of the decision letter, it becomes the univer-
sity's final order.

(5) There is a single verbatim record, such as a tape
recording, of all university conduct board hearings (not
including deliberations). Deliberations are not recorded. The
record is the property of the university.

(6) If an accused student ((whe-has-been—previded)) to

whom notice of the hearing has been sent (in the manner pro-
vided above) does not appear before a university conduct

board hearing, the information in support of the complaint is
presented and considered in his or her absence, and the board
may issue a decision based upon that information.

(7) The university conduct board may for convenience or
to accommodate concerns for the personal safety, well-being,
and/or fears of confrontation of the complainant, accused stu-
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dent, and/or other witnesses during the hearing by providing
separate facilities, and/or by permitting participation by tele-
phone, audio tape, written statement, or other means, as
determined in the sole judgment of the vice-president for stu-
dent affairs or designee to be appropriate.

AMENDATORY SECTION (Amending WSR 07-11-030,
filed 5/8/07, effective 6/8/07)

WAC 504-26-404 Procedure for academic integrity
violations. (1) Initial hearing.

(a) When a responsible instructor finds that a violation of
academic integrity has occurred, the instructor shall assemble
the evidence and, upon reasonable notice to the student of the
date, time, and nature of the allegations, meet with the stu-
dent suspected of violating academic integrity policies. Ifthe
student admits violating academic integrity policies, the
instructor assigns an outcome in keeping with published
course policies and notifies the office of student conduct in
writing ((efthe)), including the allegations, the student's
admission, and the sanctions imposed.

(b) If the instructor is unable to meet with the student or
if the accused student disputes the allegation(s) and/or the
outcome proposed by the instructor, the instructor shall make
a determination as to whether the student did or did not vio-
late the academic integrity policy. If the instructor finds that
the student was in violation, the instructor shall provide the
student and the office of student conduct with a written deter-
mination, the evidence relied upon, and the sanctions
imposed.

(c)The student has twenty-one days from the date of the
decision letter to request review of the instructor's determina-
tion and/or sanction(s) imposed to the academic integrity
hearing board.

(2) Review.

(a) Upon timely request for review by a student who has
been found by his or her instructor to have violated the aca-
demic integrity policy, the academic integrity hearing board
shall make a separate and independent determination of
whether or not the student is responsible for violating the aca-
demic integrity policy and/or whether ((ernet)) the outcome
proposed by the instructor is in keeping with the instructor's
published course policies.

(b) The academic integrity hearing board is empowered
to provide an appropriate remedy for a student including
arranging a withdrawal from the course, having the student's
work evaluated, or changing a grade where it finds that:

(1) The student is not responsible for violating academic
integrity policies; or

(i1) The outcome imposed by the instructor violates the
instructor's published policies.

(c) Students who appear before the academic integrity
board shall have the same rights to notice and to conduct a
defense as enumerated in WAC 504-26-403 except:

(i) Notice of hearing and written orders shall be sent to
the address provided by the student in the student's request
for review (unless an address is not provided therein); and

(i1) The written decision of the academic integrity hear-
ing board is the university's final order. There is no appeal
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from findings of responsibility or outcomes assigned by uni-
versity or college academic integrity hearing boards.

(3) If the reported violation is the student's first offense,
the office of student conduct ordinarily requires the student to
attend a workshop separate from, and in addition to, any aca-
demic outcomes imposed by the instructor. A hold is placed
on the student's record preventing registration or graduation
until completion of the workshop.

(4) If the reported violation is the student's second
offense, the student is ordinarily required to appear before a
university conduct board with a recommendation that the stu-
dent be dismissed from the university.

(5) If the instructor or academic integrity hearing board
determines that the act of academic dishonesty for which the
student is found responsible is particularly egregious in light
of all attendant circumstances, the instructor or academic
integrity hearing board may direct that the student's case be
heard by the university conduct board with a recommenda-
tion for dismissal from the university even if it is the student's
first offense.

(6) Because instructors and departments have a legiti-
mate educational interest in the outcomes, reports of aca-
demic integrity hearing board and/or conduct board hearings
shall be reported to the responsible instructor and the chair or
dean.

AMENDATORY SECTION (Amending WSR 07-11-030,
filed 5/8/07, effective 6/8/07)

WAC 504-26-405 Sanctions. (1) The following sanc-
tions may be imposed upon any student found to have vio-
lated the standards of conduct for students:

(a) Warning. A notice in writing to the student that the
student is violating or has violated institutional regulations.

(b) Probation. Formal action placing conditions upon the
student's continued attendance at the university. Probation is
for a designated period of time and warns the student that sus-
pension or expulsion may be imposed if the student is found
to violate any institutional regulation(s) or fails to complete
his or her conditions of probation during the probationary
period. A student on probation is not eligible to run for or
hold an office in any student group or organization; she or he
is not eligible for certain jobs on campus, including but not
limited to resident advisor or orientation counselor, and she
or he is not eligible to serve on the university conduct board.

(¢) Loss of privileges. Denial of specified privileges for
a designated period of time.

(d) Restitution. Compensation for loss, damage, or
injury. This may take the form of appropriate service and/or
monetary or material replacement.

(e) Education. The university may require the student to
successfully complete an educational project designed to cre-
ate an awareness of the student's misconduct.

(f) Community service. Imposition of service hours (not
to exceed eighty hours per student or per member of an orga-
nization).

(g) Residence hall suspension. Separation of the student
from the residence halls for a definite period of time, after
which the student ((is)) may be eligible to return. Conditions
for readmission may be specified.
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(h) Residence hall expulsion. Permanent separation of
the student from the residence halls.

(1) University suspension. Separation of the student from
the university for a definite period of time, after which the
student is eligible to ((retarr)) request readmission. Condi-
tions for readmission may be specified. ((Mere-thantwe-vie-
lati el lards of i : i volvi
aleohol-or-drugs-may resultin-asuspenston-of-one-ormere
semesters:))

(j) University expulsion. Permanent separation of the
student from the university.

(k) Revocation of admission and/or degree. Admission
to or a degree awarded from the university may be revoked
for fraud, misrepresentation, or other violation of law or uni-
versity standards in obtaining the degree, or for other serious
violations committed by a student prior to graduation.

() Withholding degree. The university may withhold
awarding a degree otherwise earned until the completion of
the process set forth in this student conduct code, including
the completion of all sanctions imposed, if any.

(m) Trespass. A student may be restricted from any or all
university ((preperty)) premises based on his or her miscon-
duct.

(n) Loss of recognition. A student organization's recog-
nition may be withheld permanently or for a specific period
of time. A fraternity or sorority may be prohibited from hous-
ing freshmen. Loss of recognition is defined as withholding
university services, privileges or administrative approval
from a student organization. Services, privileges and
approval to be withdrawn include, but are not limited to,
intramural sports (although individual members may partici-
pate), information technology services, university facility use
and rental, campus involvement office organizational activi-
ties, and office of Greek life advising.

(o) Hold on transcript and/or registration. ((Fhis-is-a-tem-
perary-meastrerestrieting)) A hold restricts release of a stu-
dent's transcript or access to registration until satisfactory
completion of conditions or sanctions imposed by a student
conduct officer or university conduct board. Upon proof of
satisfactory completion of the conditions ((ef+the)) or sanc-
tions, the hold is released.

(p) No contact order. A prohibition of direct or indirect
physical, verbal, and/or written contact with another individ-
ual or group.

(2) More than one of the sanctions listed above may be
imposed for any single violation.

(3) In determining an appropriate sanction for a violation

of the student conduct code, a student's or student organiza-
tion's past contacts with the office of student conduct may be

considered.

(4) Other than university expulsion or revocation or
withholding of a degree, disciplinary sanctions are not made
part of the student's permanent academic record, but shall
become part of the student's disciplinary record.

((4)) (5) In cases heard by university conduct boards,
sanctions are determined by that board. The student conduct
officer has the authority to assign sanctions in any conduct
officer hearing((s-er-eases-i-which-the-accused-student-takes

bilit forvielat » ards of et f
students)).
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((3))) (6) Academic integrity violations.

((€8))) No credit need be given for work that is not a stu-
dent's own. Thus, in academic integrity violations, the
responsible instructor has the authority to assign a grade
and/or educational sanction in accordance with the expecta-
tions set forth in the relevant course syllabus. The instructor's
choices may include, but are not limited to, assigning a grade
of "F" for the assignment and/or assigning an educational
sanction such as extra or replacement assignments, quizzes,
or tests, or assigning a grade of "F" for the course.

((bHnstruetors-donethave-autherity-to-suspend-or-dis-
. ont 6 | . ity-))

AMENDATORY SECTION (Amending WSR 07-11-030,
filed 5/8/07, effective 6/8/07)

WAC 504-26-407 Review of decision. (1) A decision
reached by the university conduct board or a sanction
imposed by the student conduct officer may be appealed by

the accused student(s) ((te-an-appeHate-board)) in the manner

prescribed in the decision letter containing the university's
decision and sanctions. Such appeal must be made within

twenty-one days of the date of the decision letter.

(a) The university president or designee, of his or her
own initiative, may direct that an appeals board be convened
to review a conduct board decision without notice to the par-
ties. However, the appeals board may not take any action less
favorable to the accused student(s), unless notice and an
opportunity to explain the matter is first given to the accused
student(s).

(b) If the accused and/or the office of student conduct
((may)) wish to explain their views of the matter to the
appeals board they shall do so in writing.

(¢) The appeals board shall make any inquiries necessary
to ascertain whether the proceeding must be converted to a
formal adjudicative hearing under the Administrative Proce-
dure Act (chapter 34.05 RCW).

(2) Except as required to explain the basis of new infor-
mation, an appeal is limited to a review of the verbatim
record of the university conduct board hearing and support-
ing documents for one or more of the following purposes:

(a) To determine whether the university conduct board
hearing was conducted fairly in light of the charges and infor-
mation presented, and in conformity with prescribed proce-
dures giving the complaining party a reasonable opportunity
to prepare and to present information that the standards of
conduct for students were violated, and giving the accused
student a reasonable opportunity to prepare and to present a
response to those allegations. Deviations from designated
procedures are not a basis for sustaining an appeal unless sig-
nificant prejudice results.

(b) To determine whether the decision reached regarding
the accused student was based on substantial information,
that is, whether there were facts in the case that, if believed by
the fact finder, were sufficient to establish that a violation of
the standards of conduct for students occurred.

(c) To determine whether the sanction(s) imposed were
appropriate for the violation of the standards of conduct for
students which the student was found to have committed.
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(d) To consider new information, sufficient to alter a
decision, or other relevant facts not brought out in the origi-
nal hearing, because such information and/or facts were not
known to the person appealing at the time of the original stu-
dent conduct board hearing.

(3) The university appeals board shall review the record
and ((any-briefingfited)) all information provided by the par-
ties and make ((ene-ef-the)) determinations based on the fol-
lowing ((determinations)):

(a) Affirm, reverse or modify the conduct board's deci-
sion;

(b) Affirm, reverse, or modify the sanctions imposed by
the conduct board.

(4) The appeal board's decision ((is—entered—within

te)) shall be personally delivered or mailed via U.S. mail to
the student. Such decision shall be delivered or mailed to the

last known address of the accused student(s). It is the stu-
dent's responsibility to maintain a correct and updated
address with the registrar. The university appeal board's deci-
sion letter is the final order and shall advise the student or stu-
dent organization that judicial review may be available. If
the appeal board does not provide the student with a response
within twenty days after the request for appeal is received.
the request for appeal is deemed denied.

(5) The appeals board decision is effective as soon as the
order is signed. A petition to delay the date that the order
becomes effective (a "petition for stay") may be directed to
the chair of the appeals board within ten days of the date the
order was personally delivered to the student or placed in the
U.S. mail. The chair shall have authority to decide whether to
grant or deny the request.

(6) There is no further review beyond that of the findings
of responsibility or outcomes assigned by university or col-
lege academic integrity hearing boards.

WSR 08-05-003
PERMANENT RULES
DEPARTMENT OF
FINANCIAL INSTITUTIONS
[Filed February 6, 2008, 3:53 p.m., effective March 8, 2008]

Effective Date of Rule: Thirty-one days after filing.

Other Findings Required by Other Provisions of Law as
Precondition to Adoption or Effectiveness of Rule: No rule
may be made unless the director of the department of finan-
cial institutions finds that the action is necessary or appropri-
ate in the public interest or for the protection of investors and
consistent with the purposes fairly intended by the policy and
provisions of chapter 21.20 RCW. The director hereby
makes such a finding with respect to this proposal.

Purpose: The Washington securities division uses
guidelines and policies created by the North American Secu-
rities Administrators Association (NASAA) as the basis for
regulating certain offerings and licensees. These guidelines
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and policies are periodically updated and occasionally new
guidelines and policies are adopted. This amendment would
update Washington's regulations to reflect the latest versions
of all previously adopted guidelines. It would also adopt
NASAA's Statement of Policy Regarding Church Extension
Fund Securities and Uniform Disclosure Guidelines for
Cover Legends for the first time. This will facilitate greater
uniformity with the many other states that rely on NASAA
guidelines and policies.

Citation of Existing Rules Affected by this Order:
Amending WAC 460-16A-205.

Statutory Authority for Adoption: RCW 21.20.450.

Adopted under notice filed as WSR 08-01-127 on
December 19, 2007.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: February 6, 2008.

Scott Jarvis
Director

AMENDATORY SECTION (Amending WSR 02-22-106,
filed 11/6/02, effective 12/7/02)

WAC 460-16A-205 Adoption of NASAA statements
of policy. (1) In order to promote uniform regulation, the
administrator adopts the following North American Securi-
ties Administrators Association (NASAA) statements of pol-
icy for offerings registering pursuant to RCW 21.20.180 or
21.20.210:

(a) Registration of publicly offered cattle feeding pro-
grams, as adopted September 17, 1980;

(b) Registration of commodity pool programs, as
adopted with amendments through ((August30,1990)) May
7.2007;

(¢) Equipment programs, as adopted with amendments
through ((Oetober24;1991)) May 7, 2007;

(d) Registration of oil and gas programs, as adopted with
amendments through ((Geteber24;:199+)) May 7, 2007;

(e) Real estate investment trusts, as adopted with amend-

ments through ((September29;1993)) May 7, 2007;
(f) Real estate programs, as adopted with amendments

through ((September29,1993)) May 7, 2007;

(g) Loans and other material affiliated transactions, as
adopted with amendments through November 18, 1997;

(h) Options and warrants, as adopted with amendments
through September 28, 1999;

Permanent
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(i) Registration of direct participation programs - omni-
bus guidelines, as adopted ((Mareh29,1992)) with amend-
ments through May 7, 2007;

(j) Mortgage program guidelines, as adopted ((Septem-
ber10,1996)) with amendments through May 7, 2007,

(k) Church bonds, as adopted April 14, 2002;

(1) Health care facility offerings, pertaining to the offer-
ing of nonprofit health care facility bonds, as adopted April 5,
1985;

(m) Corporate securities definitions, as adopted Septem-
ber 28, 1999;

(n) Impoundment of proceeds, as adopted with amend-
ments through September 28, 1999;

(o) Preferred stock, as adopted with amendments
through April 27, 1997;

(p) Promotional shares, as adopted September 28, 1999,
except that the term promotional shares shall be limited to
those equity securities which were issued within the last three
years and that all promotional shares in excess of twenty-five
percent of the shares to be outstanding upon completion of
the offering may be required to be deposited in escrow absent
adequate justification that escrow of such shares is not in the
public interest and not necessary for the protection of inves-
tors;

(q) Registration of asset-backed securities, as adopted
((Oetober25;1995)) with amendments through May 7, 2007,
except for offerings registering or required to register pursu-
ant to chapter 460-33A WAC or RCW 21.20.705 through
21.20.855;

(r) Promoters' equity investment, as adopted with
amendments through April 27, 1997;

(s) Specificity in use of proceeds, as adopted September
28, 1999;

(t) Underwriting expenses, underwriter's warrants, sell-
ing expenses, and selling security holders, as adopted with
amendments through September 28, 1999;

(u) Unsound financial condition, as adopted September
28, 1999;

(v) Unequal voting rights, as adopted October 24, 1991;

(w) Guidelines for general obligation financing by reli-
gious denominations, as adopted April 17, 1994; ((and))

(x) Risk disclosure guidelines, as adopted September 9,
2001;

(v) Church extension fund securities, as adopted with
amendments through April 18, 2004; and

(z) Guidelines for cover legends. as adopted October 2,
2004.

(2) An offering registering pursuant to RCW 21.20.180
or 21.20.210 that falls within one or more of the statements of
policy listed in subsection (1) of this section must comply
with the requirements of said statement of policy or policies.

(3) The statements of policy referred to in subsection (1)
of this section are found in CCH NASAA Reports published
by Commerce Clearing House. Copies are also available at
the office of the securities administrator.

Permanent
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WSR 08-05-007
PERMANENT RULES
DEPARTMENT OF AGRICULTURE
[Filed February 7, 2008, 1:46 p.m., effective March 9, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This rule-making order amends chapter 16-662
WAC, Weights and measures—National handbooks, by
adopting the National Institute of Standards and Technology
(NIST) handbooks as follows:

(1) The 2008 edition of NIST Handbook 44 (Specifica-
tions, Tolerances, and Other Technical Requirements for
Weighing and Measuring Devices) as required by RCW
19.94.195; and

(2) The 2008 edition of NIST Handbook 130 (Uniform
Laws and Regulations in the areas of legal metrology and
engine fuel quality).

The adopted version of NIST Handbook 133 (Checking
the Net Contents of Packaged Goods) remains the most cur-
rent.

Citation of Existing Rules Affected by this Order:
Amending WAC 16-662-105.

Statutory Authority for Adoption: Chapters 19.94 and
34.05 RCW.

Adopted under notice filed as WSR 07-24-079 on
December 5, 2007.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: February 7, 2008.

Valoria H. Loveland

Director

AMENDATORY SECTION (Amending WSR 07-05-083,
filed 2/21/07, effective 3/24/07)

WAC 16-662-105 What national weights and mea-
sures standards are adopted by the Washington state
department of agriculture (WSDA)? The WSDA adopts
the following national standards:
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National standard for:

Contained in the:

(1) The specifications, toler-
ances, and other technical
requirements for the design,
manufacture, installation,
performance test, and use of
weighing and measuring
equipment

((266%)) 2008 Edition of
NIST Handbook 44 - Speci-
fications, Tolerances, and
Other Technical Require-
ments for Weighing and
Measuring Devices

(2) The procedures for Fourth Edition (January
checking the accuracy of the | 2005) of NIST Handbook
net contents of packaged 133 - Checking the Net Con-
goods tents of Packaged Goods
(3) The requirements for ((2006)) 2008 Edition of

packaging and labeling,
method of sale of commodi-
ties, examination procedures
for price verification, and
engine fuels, petroleum
products and automotive
lubricants

NIST Handbook 130 - Uni-
form Laws and Regulations
in the areas of legal metrol-
ogy and engine fuel quality,
specifically:

(a) Weights and measures
requirements for all food
and nonfood commodities in
package form

Uniform Packaging and
Labeling Regulationas
adopted by the National
Conference on Weights and
Measures and published in

NIST Handbook 130,
((2006)) 2008 Edition
(b) Weights and measures Uniform Regulation for the
requirements for the method | Method of Sale of Commod-

of sale of food and nonfood
commodities

ities as adopted by the
National Conference on
Weights and Measures and
published in NIST Hand-
book 130, ((20606)) 2008
Edition

(c) Weights and measures
requirements for price veri-
fication

Examination Procedure for
Price Verification as
adopted by the National
Conference on Weights and
Measures and published in
NIST Handbook 130,
((2006)) 2008 Edition

(d) Definitions and require-
ments for standard fuel
specifications; classifica-
tion and method of sale of
petroleum products; retail
storage tanks; condemned
products; product registra-
tion; and test methods and
reproducibility limits

Uniform Engine Fuels,
Petroleum Products, and
Automotive Lubricants Reg-
ulation as adopted by the
National Conference on
Weights and Measures and
published in NIST Hand-
book 130, ((2606)) 2008
Edition
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WSR 08-05-009
PERMANENT RULES

PARKS AND RECREATION
COMMISSION

[Filed February 7, 2008, 2:14 p.m., effective March 9, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To comply with an amendment to RCW
79A.05.165 (1)(b), September 2007, which provides that the
Washington state parks and recreation commission may:
"Kills, or pursues with intent to kill, any bird or animal in any
park or parkway except in accordance with a research pass,
permit, or other approval issued by the commission, pursuant
to rule, for scientific research purposes." (Italics added to
highlight change to RCW.) In addition, changes over time in
the commission's stewardship practices lead to the commis-
sion desiring to redefine and reestablish limits and proce-
dures for the utilization and management of natural
resources, including trees, nontree vegetation, and fungi on
state park lands.

Citation of Existing Rules Affected by this Order:
Amending WAC 352-28-005 - 352-28-050.

Statutory Authority for Adoption: RCW 79A.05.030,
79A.05.035, 79A.05.055, 79A.05.070, 79A.05.075, and
79A.05.165.

Adopted under notice filed as WSR 07-24-098 on
December 5, 2007.

Changes Other than Editing from Proposed to Adopted
Version: The commission formally amended chapter 352-28
WAC with two modifications to WAC 352-28-020:

a. Renumber subsections (1) through (11) to read (1)
through (12), thereby correcting the duplicate use of the num-
ber (2); and

b. Revise the language in new subsection (10) in the two
sentences where it is stated "... approved sale, lease or dona-
tion shall ..." to read "... approved sale or lease shall ...."

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 2, Amended 4,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 2, Amended 4, Repealed 0.

Date Adopted: January 18, 2008.

J. M. French, Administrator

Statewide Recreation Programs

Permanent
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Chapter 352-28 WAC

(FREEPEANTFANDFUNGHEETHNG, REMOVAL-
ANBAORBISPOSALE)) PROTECTION AND CONSER-
VATION OF STATE PARK NATURAL RESOURCES

AMENDATORY SECTION (Amending WSR 96-01-078,
filed 12/18/95, effective 1/18/96)

WAC 352-28-005 Definitions. When used in this chap-
ter the following words and phrases shall have the meanings
designated in this section unless a different meaning is
expressly provided or unless the context clearly indicates oth-
erwise.

(1) "Catastrophic forest event" means a natural or acci-
dental devastation of major proportions that results in drastic
alteration of the natural environment by, but not limited to,
wind, fire, insect infestation, forest disease, flooding, or land-
slide.

(2) "Commission" means the Washington state parks and
recreation commission.

(3) "Conservation" means the professional management
of the agency's natural resources to ensure their long-term
presence, function and enjoyment by the public.

(4) "Director" means the director of the Washington state
parks and recreation commission.

((4)) (5) "Endangered species" means each plant, fun-
gus and lichen species identified as endangered on the list of
such species prepared by the department of natural resources
Washington natural heritage program and each wildlife spe-
cies identified as endangered by the Washington department
of fish and wildlife in WAC 232-12-014.

((65))) (6) "Sensitive species" means each plant, fungus
and lichen species identified as sensitive on the list of such
species prepared by the department of natural resources
Washington natural heritage program and each wildlife spe-
cies identified as sensitive on the list of such species prepared
by the Washington department of fish and wildlife.

((66))) (1) "Threatened species" means each plant, fun-
gus and lichen species identified as threatened on the list of
such species prepared by the department of natural resources
Washington natural heritage program and each wildlife spe-
cies identified as threatened on the list of such species pre-
pared by the Washington department of fish and wildlife.

AMENDATORY SECTION (Amending WSR 05-17-105,
filed 8/16/05, effective 9/16/05)

WAC 352-28-010 Cutting, collection and removal
((eriteria)) of natural resources. (1) ((Signifieant)) Trees:

(a) Significant trees: Significant trees means living and

dead standing trees > 10 inches in diameter at breast height
(4.5 feet above the ground). Significant trees in any area

under the jurisdiction and/or management of the commission
shall((;exeeptin+ire)) be removed only after they have been
evaluated, rated and marked by a professional forester, certi-
fied arborist, or staff member trained in agency-approved tree
risk rating and abatement techniques. In addition, except
where deemed an emergency tree, or in the event of wildfire,
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be cut or removed only after compliance with (d) of this sub-
section and subsection (4) of this section, agency review
through the tree activity worksheet process and upon the
written approval of the director or the ((assistant-directors-of

te)) designee of the director.
() Proteeted-speeies:——Thecutting orremoval-of trees;

plants-or-dead-organte-matterinany-areaknown

. . teria: )
(b) Emergency trees: Emergency trees means any tree that
has already failed (cracked, tipped, diseased, failed or stand-
ing dead) or in the judgment of a professional forester, certi-
fied arborist, or staff member trained in tree risk rating and
abatement techniques approved by the agency, and which due
to its location, poses an imminent threat to a target. Imminent
means likely to occur at any moment, and target means a
structure, facility, or person that has the potential to be hit or

impacted by a falling tree or tree part. The park manager or
designee trained in tree risk rating and abatement techniques

as prescribed by the agency forester or arboriculture manager
is authorized to immediately close the target area, and where
the target cannot be relocated, cut or remove the emergency
tree.

(c) The cutting or removal of any significant trees in

landscapes classified recreation, heritage, or resource recre-

weather, or other natural emergencies, significant trees can

Permanent
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gency trees as defined in (b) of this subsection, occur only
after agency review through the tree activity worksheet pro-
cess and the written approval of the director or the designee

WSR 08-05-009

consultation with the Washington department of fish and

wildlife, department of natural resources Washington natural
heritage program, and as appropriate, other agencies and

of the director.

(d) The cutting or removal of any significant trees in a

natural area, natural forest area or natural area preserve shall,
except in emergencies as defined in (b) of this subsection, be

groups with expertise with these species, and is approved by
the director or the designee of the director.

(4) Land classification (chapter 352-16 WAC) crite-

ria: Natural resources may be cut and/or removed from the

approved only by the director and only after consultation
with the Washington department of fish and wildlife and the
department of natural resources Washington natural heritage
program, the preparation of a mitigation plan for affected
resources, and a public hearing on each such proposed cutting
or removal conducted in the county/counties in which the
cutting or removal is to take place as determined by the direc-

areas listed below for the following reasons only:

(a) Natural area preserves:

(i) Maintenance or construction of service roads, bound-
ary fences, or trails, or modification of conditions only as
may be required ((te)), and only where absolutely necessary,

to meet park management goals and mitigated in a resource
conservation plan that involves consultation with the depart-

tor. Prior notice of a hearing shall be published in a newspa-
per of general circulation in such county. Any person who

ment of natural resources Washington natural heritage pro-
gram, and as appropriate other agencies and is approved by

requests notification of such proposed cutting or removal

the director or the designee of the director.

shall be sent prior notice of a hearing. A summary of the tes-
timony presented at a hearing or received in writing shall be

presented to the director.

(e) The cutting and/or removal of significant and emer-
gency trees shall be done by park personnel, unless the per-
sonnel lack necessary expertise or resources. Trees identified
as emergencies will be scheduled for immediate treatment.
All emergency and significant trees requiring treatment,
when feasible and justifiable, should be considered for prun-

ing, crown reduction, target relocation, or similar practices in
an effort to avoid tree cutting or removal. If trees are cut or

removed by a contractor, park personnel shall provide on-site
supervision to ensure that work and safety standards are met

to prevent harm or damage to persons, trees, nontree vegeta-
tion, soils, organic matter and other park resources. When
feasible, equipment shall be kept on existing roads and park-
ing areas. Areas damaged during cutting or removal shall be
restored.

(2) Nontimber plants. fungi, and dead organic mat-
ter: The cutting or removal of any native plant, fungi, or
dead organic matter, other than those specified in WAC 352-
32-350, 352-28-030 and 352-28-040, will only occur as a part
of a resource conservation plan approved by the director or
the designee of the director.

(3) Protected species: Natural resources may be cut
and/or removed from areas supporting protected species, or

for the purposes of enhancing habitat for protected species,
under the following conditions:

(a) The cutting or removal of trees, other plants, fungi, or

dead organic matter in any area known to be inhabited by

(ii) Maintain or restore a native plant community, spe-
cies population, or ecological process as specified in a natural
area preserve management plan prepared in consultation with
the department of natural resources Washington natural heri-
tage program.

((6D)) (iii) Correction of conditions hazardous to per-
sons, properties, and/or facilities on or adjacent to park land.

((G&))) (iv) Control of ((ferest)) diseases and insect
infestations where adjacent ((ferests)) lands are severely
jeopardized or where a drastic alteration of the natural envi-
ronment is expected to occur, after consultation with the
department of natural resources Washington natural heritage
program and other agencies and groups with expertise in
((ferest)) ecosystem health as deemed appropriate by the
director.

((6Gw)) (v) Prevent the deterioration or loss of
historical/cultural resources.

((6M)) (vi) Maintenance or construction of fire lanes for
abatement of fires.

(vii) Collection of specimens as specified in WAC 352-
28-040, including consultation with the department of natural
resources Washington natural heritage program.

(b) Natural areas and natural forest areas:

(1) Maintenance or construction of trails, trail structures,
trail head facilities, interpretive sites, utility easements, or
service roads only as may be required. and only where abso-
lutely necessary to meet park management goals and miti-
gated in a resource conservation plan that involves consulta-
tion with the department of natural resources Washington
natural heritage program, and as appropriate other agencies

endangered, threatened, or sensitive species shall, except in

and is approved by the director or the designee of the director.

emergencies as defined in subsection (1)(b) of this section,
follow requirements of the department of fish and wildlife

(i1) Maintain or restore a native plant community, spe-
cies population, or ecological process as specified in a natural

and of the department of natural resources Washington natu-
ral heritage program and be approved only by the director

after consultation with those agencies, and the preparation of

resource conservation plan prepared in consultation with the

department of natural resources Washington natural heritage
program, and as appropriate other agencies.

a mitigation plan for affected species.

(b) The cutting or removal of trees, other plants, fungi, or
dead organic matter to enhance the habitat of a sensitive,
threatened, or endangered species as defined in WAC 352-
28-005 (5) through (7), on lands managed by the commission
or on other state lands, will only occur as a part of an inter-
agency agreement or resource conservation plan that involves

(iii) Correction of conditions hazardous to persons, prop-
erties, and/or facilities on or adjacent to park land.

((@)) (iv) Control of ((ferest)) diseases and insect
infestations where adjacent ((ferests)) lands are severely
jeopardized or where a drastic alteration of the natural envi-
ronment is expected to occur, after consultation with the

department of natural resources Washington natural heritage

Permanent
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program and other agencies and groups with expertise in
((ferest)) ecosystem health as deemed appropriate by the
director or the designee of the director.

(E&w)) (v) Prevent the deterioration or loss of
historical/ cultural resources.

((6m)) (vi) Maintenance or construction of service roads
for abatement of fires.

(v Medifteation-ofconditions-only-asmay berequired
te-maintain-or restore-a-native-plant-community; speetes-pep-
wlation;-ereecologieal preeess:)) (vii) Collection of edibles as

specified in WAC 352-28-030 or specimens as specified in
WAC 352-28-040.

(c) Recreation areas, resource recreation areas, and heri-
tage arcas:

(i) Area clearing necessary for park maintenance, and/or
park development projects for day use and overnight recre-
ation facilities, road and utility easements, and administrative
facilities.

(i1) Correction of conditions hazardous to persons, prop-
erties, and/or facilities on or adjacent to park land.

(iii) Cleanup of trees fallen, tipped, or damaged by the
weather, fire, or other natural causes where they directly
interfere with park management activities.

(iv) Creation of ((diversity-eftree)) diverse native trees

and other plants, coarse woody debris, and fungi sizes, ages,
and species to achieve visual aspects that resemble a formal
landscape, natural or historical setting, or to improve wildlife
habitat.

(v) (Payhehtingas-appropriate-to-thesite:

€v¥1))) Maintenance or creation of a regenerating natural
environment that will sustain low ground cover, shrubs, and
understory and overstory trees to provide screening, wind,
and sun protection.

((evid))) (vi) Control of ((ferest)) diseases and insect
infestations where adjacent ((ferests)) lands are severely
jeopardized or where a drastic alteration of the natural envi-
ronment is expected to occur.

((évti))) (vii) Prevent the deterioration or loss of
historical/cultural resources.

((6x))) (viii) Maintenance or construction of service
roads for abatement of fires.

(&) (ix) Modification of conditions to maintain or
restore a desired plant community, species population, or
ecological process.

((&D)) (x) Grazing, hay removal, or other similar activi-
ties when performed under authority of a permit from the
commission or director.

.(( . e .. .. . ’
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£6))) (xi) Collection of edibles as specified in WAC 352-
28-030 or specimens as specified in WAC 352-28-040.

(5) Use of fallen trees: Except where they may create
safety hazards and/or interfere with the normal operation of a
park, fallen trees shall be left on the ground when deemed
environmentally beneficial or used for park purposes such as,
but not limited to, approved building projects, trail mulching,
and firewood. In natural area preserves, natural forest areas
((and)), natural areas, and resource recreation areas first con-
sideration shall be given to leaving trees on the ground for
natural purposes.

AMENDATORY SECTION (Amending Resolution No. 76,
filed 3/27/84)

WAC 352-28-020 ((Fmber)) Resource sales and
leases. ((H&—Qim-l-l-ﬁeaﬂen—feﬁ-a-le-e{—tﬂﬁbep
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ney-general-with-speetal provisionsto-tatlor-a-contract to-the
partieular needs-efaparksite:)) The following qualifications,
procedures, and general provisions pertain to the sale of, or

leasing of lands containing, tree, plant or fungi resources
from commission owned or managed lands:
(1) The sale of natural resources associated with com-
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director, or are deemed by the director or the designee of the
director to advance agency stewardship goals. Sales of natu-
ral resources from lands owned, leased or managed by the
commission, are limited to lands classified as resource recre-
ation, recreation, or heritage as defined in chapter 352-16
WAC, and must be consistent with criteria specified in WAC
352-28-010. Resources from other land classes must meet
the criteria specified in WAC 352-28-010 prior to their con-
sideration for sale.

(2) Prior to resource sales from lands owned, leased or

managed by the commission, qualified park personnel or
their designated agent shall conduct an inventory or cruise of
the materials, appraise the value of such materials, and estab-
lish a minimum acceptable bid.

(a) Where trees are to be sold, the following qualifica-
tions must be met:

(1) Only timber which qualifies for cutting and removal
under RCW 79A.05.035(2), WAC 352-28-010, and which is
surplus to the needs of the park may be sold.

(ii) The timber significantly hinders the public use or
operation of a park and is of such a quantity that park person-
nel cannot dispose of'it in a timely manner.

(iii) The timber is cut or removed as part of a commis-
sion approved park maintenance or development project, or
road or utility easement; a plan to address blown-down,
burned, or damaged trees resulting from a catastrophic forest
event; part of a resource conservation plan to maintain or
restore a native plant community, species population, or eco-
logical processes; or an agency approved maintenance or
development project that contains a resource conservation
plan.

iv) Timber shall be appraised using methods consistent
with those applied by the Washington department of natural
resources. Complete records of the methods and assumptions
used to make the timber appraisal and estimated minimum
acceptable bids shall be maintained.

(b) Where nontimber resources are to be sold from lands
owned, leased or managed by the commission, the following
qualifications must be met:

(i) The removal of natural resources from commission
owned or managed lands will only occur where the sale is
part of a resource conservation plan to maintain or restore a
native plant community, species population, or ecological
processes.

(ii) The commission cannot achieve its stewardship

goals without selling the resources or leasing the lands desig-
nated in the conservation plan noted in WAC 352-28-020(2).

3) A public meeting on each proposed sale or lease shall
be conducted in the county in which the sale or lease is to take
place. Prior notice of a hearing shall be published in a news-
paper of general circulation in such county. Any person who
requests notification of proposed sale or lease shall be sent

prior notice of a meeting by mail. A summary of the testi-
mony presented at a meeting or received in writing shall be

presented to the director.

mission owned or managed lands, or the lease of lands con-
taining natural resources to be sold, will be undertaken only

where they advance a commission approved capital develop-
ment, are part of a resource conservation plan or interagency

agreement approved by the director or the designee of the

(4) Sales or leases where the appraised value of the mate-
rials is in excess of twenty-five thousand dollars in appraised
value or the value specified for direct sales in RCW 79.15.-

050, whichever is larger, shall require approval by a majority
of the commission. Public testimony related to the sale or
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lease will be presented to the commission. Sales or leases
where the appraised value of the materials is less than or

equal to twenty-five thousand dollars, or the direct sale value
specified in RCW 79.15.050, shall require approval by the
director. Public testimony related to the sale or lease will be
presented to the director.

(5) Sales or leases shall be conducted through an agree-

ment with the department of natural resources pursuant to
RCW 43.30.530 or by the director or the designee of the
director in accordance with subsections (6) through (11) of
this section. Director approved sales may use a direct sales
approach as specified in RCW 79.15.050.

(6) Sales or leases shall be granted on the basis of com-

petitive, sealed bids or public auction made by responsible
qualified bidders. At least three qualified bidders shall be
invited to bid and an advertisement for bids shall be pub-
lished in a newspaper of general circulation in the county in
which the sale or lease is to take place. Reasonable efforts
shall be made to invite bids from prospective contractors
operating or living in or near the general location of the sale.

(7) All sales or leases shall be granted on the basis of the
highest bid from a responsible qualified bidder. No materials
shall be sold for less than the minimum acceptable bid estab-
lished by park personnel. Any bid shall be rejected if the pro-
spective contractor is deemed unqualified. To qualify for
bidding, a contractor must be of good character and reputa-
tion with demonstrated abilities and capacities sufficient to
perform the contract and must not have failed to perform sat-
isfactorily on any current or previous products sale contract
with the state.

8) All timber sold shall be measured, graded, and

counted by a scaling burcau. When a scaling bureau is not
located in the vicinity of a log buyer, such measuring, grad-

ing, and counting shall be performed according to standard
log grading practices by a log buyer agreed to by a contractor
and the director or the designee of the director.

(9) All sales or leases shall require sufficient liability and
property damage insurance and also sufficient security bond-
ing by the contractors to ensure protection of the state and
satisfactory contract compliance and completion.

(10) All sales or leases shall require contract validation

by the director or the designee of the director. The quantity
of material which may be added to an approved sale or lease
shall be no more than four percent of the total material
included in an approved sale or lease. The addition of mate-
rials to an approved sale or lease may occur only upon the
approval of the director or the designee of the director.

(11) All sales shall require authorization by the state of
Washington, department of general administration, division
of purchasing as provided in RCW 43.19.1919; also, all sales
or leases shall be granted. subject to approval of any govern-
ing agency as may be required by legal condition of land title
and/or timber ownership and/or by state or federal statute.

12) All contracts shall be of a form approved by the
attorney general with special provisions to tailor a contract to
the particular needs of a park site.
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AMENDATORY SECTION (Amending WSR 05-17-105,
filed 8/16/05, effective 9/16/05)

WAC 352-28-030 Harvest of edibles. Nonmarine edi-
ble plants and edible fruiting bodies, including mushrooms,
shall be managed by the agency in accordance with WAC
352-28-010. The commercial harvest of edibles is not
allowed on park lands. The harvest of edibles for personal
consumption, or scientific or educational projects, is subject
to the following conditions:

(1) Personal consumption: The recreational harvest,
possession, or transport of edible plants and edible fruiting
bodies including, but not limited to, mushrooms, berries, and
nuts, is allowed up to an amount of two gallons per person per
day, unless otherwise posted at the park. The harvest amount
may be comprised of one or more species. The harvest may
occur within the following park classification areas: Recre-
ation, resource recreation, natural, natural forest, heritage, or
in parks not yet classified. No harvest of edible plants or edi-
ble fruiting bodies, including mushrooms, is allowed within a
natural area preserve. This rule is not intended to limit feder-
ally reserved tribal rights, including treaty rights.

(2) Scientific or educational projects: The harvest of edi-
ble plants and/or edible fruiting bodies, including mush-
rooms, for scientific or educational projects is subject to ((the
prier—written—approval-ef the-direeteror-designee)) an
approved agency research permit as described in WAC 352-
28-040. The approval shall specify a harvest amount not to
exceed the minimum quantity necessary for the purposes of
the project. The harvest may occur within all park classifica-
tion areas.

(3) Harvest techniques that involve raking or other tech-
niques that have the potential to degrade park natural or cul-
tural resources are prohibited.

(4) The director or the designee of the director may
close, temporarily close, or condition public access to certain
park areas for recreational harvesting of edibles upon finding
that the activity degrades or threatens to degrade the park's
natural or cultural resources, or to protect public health,
safety, and welfare. Such closure shall be posted at the
entrance to the park area affected and at the park office.

NEW SECTION

WAC 352-28-040 Research permits and research
collections. Fauna, flora, fungi, and organic and inorganic
materials may be removed from parklands for research pur-
poses in accordance with RCW 79A.05.165. Removal for
scientific or educational purposes is subject to the approval of
an agency approved research permit signed by the director or
the designee of the director. Collections involving fauna will
require an approved collection permit from the Washington
department of fish and wildlife. Collections involving endan-
gered, threatened, or sensitive species will require approval
from the Washington department of fish and wildlife and the
department of natural resources Washington natural heritage
program.
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NEW SECTION

WAC 352-28-050 Protecting and restoring degraded
natural resources. The state park system contains a diverse
array of natural resources. Select resources, of high biologi-
cal significance, may warrant a high-level of protection from
human impacts to preserve them. In addition, efforts to reha-
bilitate or restore these resources may require little or no
human impacts during the recovery period. Hence, public
access to park lands may be limited or prohibited for short or
long periods of time by the director, or the designee of the
director, where the following criteria are met:

(1) A significant resource is deemed at risk of degrada-
tion from human activities;

(2) A conservation plan, involving consultation with the
department of natural resources Washington natural heritage
program and other agencies and groups with expertise in eco-
system health as deemed appropriate by the director or the
designee of the director, has been developed to protect,
restore, or rehabilitate the significant resources; and

(3) A public meeting on all closures destined to exceed
one year is conducted in the county in which the affected park
lands occur. Prior notice of a hearing shall be published in a
newspaper of general circulation in such county. Any person
who requests notification of the proposed closure shall be
sent prior notice of the meeting by mail. A summary of the
testimony presented at a meeting or received in writing shall
be presented to the director.
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PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Health and Recovery Services Administration)
[Filed February 7, 2008, 4:17 p.m., effective March 9, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The rule is being amended to: (1) Change pro-
gram name to patient review and coordination program
(PRC), (2) expand program definitions, (3) clarify restric-
tions, (4) add a requirement that the PRC clients remain
enrolled in the managed care plans for one year, and (5) clar-
ify client dispute resolution process.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-501-0135.

Statutory Authority for Adoption: RCW 74.08.090.

Other Authority: 42 C.F.R.431.51,431.54(e) and 456.1;
42 U.S.C. 1396n.

Adopted under notice filed as WSR 08-01-085 on
December 17, 2007.

Changes Other than Editing from Proposed to Adopted
Version:

¢ In subsection (6)(c): Replaced "in the previous
twelve months" with "in a period of ninety consecu-
tive days in the previous twelve months."

e In subsection (6)(d): Replaced "within a one-year
period" with "in a period of ninety consecutive days
in the previous twelve moths [months].["]
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A final cost-benefit analysis is available by contacting
Trang Kuss, P.O. Box 45532, Olympia, WA 98504, phone
(360) 725-1391, fax (360) 725-1969. The preliminary cost-
benefit analysis (CBA) stands as the final CBA.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: February 7, 2008.

Robin Arnold-Williams

Secretary

AMENDATORY SECTION (Amending WSR 06-14-062,
filed 6/30/06, effective 7/31/06)

WAC 388-501-0135 Patient review and ((restrietion
RR))) coordination (PRC). (1) Patient review and
((restrietion—PRRY)) ((is-ahealth-and-safety programfor

Healassi oot ; i i i

eat Services apprepriately PRR-is autherized under fEE.lEii)l)}
coordination (PRC) program, formerly known as the patient

review and restriction (PRR) program, coordinates care and

ensures that clients selected for enrollment in PRC use ser-
vices appropriately and in accordance with department rules
and policies.

(a) PRC applies to medical assistance fee-for-service and
managed care clients. PRC does not apply to clients eligible
for the family planning only program.

(b) PRC is authorized under federal Medicaid law by 42
USC 1396n (a)(2) and 42 CFR 431.54.

(2) Definitions. The following definitions apply to this
section only:

"Appropriate use" ((means)) - Use of ((health—eare))
healthcare services that are adapted to or appropriate for a cli-
ent's ((er-enrotee's-medieal)) healthcare needs.

"Assigned provider" ((means))- A department-
enrolled healthcare provider or one participating with a

department contracted managed care organization (MCO)
((contracted-medical-previder)) who agrees to be assigned as

a primary provider and coordinator of services for a ((medieat
assistanee)) fee-for-service or managed care client ((erMEO
enrellee)) in the ((PRR)) PRC program. Assigned providers
can include a primary care provider (PCP), a pharmacy, a
((nareetie)) controlled substances prescriber, and((5)) a hospi-
tal for ((nenemergeneymedieal)) nonemergent hospital ser-
vices((Gahospital)).
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"At-risk" ((means-a-medical-histerythatmay-inelude))

- A term used to describe one or more of the following:

(a) A client with a medical history of:

* ((Indieaters)) Indications of forging or altering pre-
scriptions;

 Seeking and/or obtaining ((medieal)) healthcare ser-
vices at a frequency or amount that is not medically neces-
sary;

* ((Indieators—ofpetentially)) Potential life-threatening

events or life-threatening conditions that required or may
require medical intervention((:

*):

(b) ((©ther)) Behaviors or practices that could jeopardize
a client's ((er-enreHee's)) medical treatment or health includ-
ing. but not limited to:

 Referrals from social services personnel about inappro-
priate behaviors or practices that places the client at risk;

* Noncompliance with treatment;

« Paying cash for controlled substances;

* Positive urine drug screen for illicit street drugs or non-
prescribed controlled substances; or

« Unauthorized use of a client's medical assistance iden-
tification card or for an unauthorized purpose.

"Care management' - Services provided to clients
with multiple health, behavioral, and social needs in order to
improve care coordination, client education, and client self-
management skills.

"Client" - A person enrolled in a department healthcare
program and receiving service from fee-for-service pro-
vider(s) or a managed care organization (MCQO), contracted
with the department.

"Conflicting" ((means)) - Drugs and/or ((kealth-eare))
healthcare services that are incompatible and/or unsuitable
for use together because of undesirable chemical or physio-
logical effects.

"Contraindicated" ((means))- To indicate or show
((that)) a medical treatment or procedure is inadvisable or not
recommended or warranted.

"Controlled substances prescriber - Any of the fol-
lowing healthcare professionals who, within their scope of

professional practice, are licensed to prescribe and administer
controlled substances (see chapter 69.50 RCW, uniform con-
trolled substance act) for a legitimate medical purpose:

« A physician under chapter 18.71 RCW;

A physician assistant under chapter 18.71A RCW;

* An osteopathic physician under chapter 18.57 RCW:

* An osteopathic physician assistant under chapter
18.57A RCW: and

* An advanced registered nurse practitioner under chap-
ter 18.79 RCW.

"Duplicative' - Applies to the use of the same or similar
drugs and ((health-eare)) healthcare services without due jus-
tification. Example: A client ((ferMEO-enroHee))) receives
((health-eare)) healthcare services from two or more provid-
ers for the same or similar condition(s) in an overlapping time
frame, or the client receives two or more similarly acting
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drugs in an overlapping time frame, which could result in a
harmful drug interaction or an adverse reaction.

"Just cause'" - A legitimate reason to justify the action
taken, including but not limited to, protecting the health and
safety of the client.

"Managed care organization' or "MCO" ((means)) -
An organization having a certificate of authority or certificate
of registration from the office of insurance commissioner,
that contracts with the department under a comprehensive
risk contract to provide prepaid ((health-eare)) healthcare ser-
vices to eligible medical assistance clients under the depart-
ment's managed care programs.

"((M€O-enroHee)) Managed care client" ((means)) -
A medical assistance client enrolled in, and receiving ((med-
ieal)) healthcare services from, a department-contracted man-
aged care organization (MCO).

((%W%e#m@@s—&ny—ef—the—feﬂew%&g

ter 1879 RCWL))

"Primary care provider" or "PCP" ((means)) - A per-
son licensed or certified under title 18 RCW including, but
not limited to, a physician, an advanced registered nurse
practitioner (ARNP), or a physician assistant who supervises,
coordinates, and provides ((kealth-eare)) healthcare services
to a client ((er-anr-MEO-enrellee)), initiates referrals for spe-
cialty and ancillary care, and maintains the client's ((ef
enreHee's)) continuity of care.

3) ((Resﬁ%e&eﬂs—&ﬂder—t-he—P—RR—pfegfam—

2} De ; apply-te-a : afa
3 I] gE ] oot . i Mec
i )) Clients

selected for PRC review. The department or MCO selects a
client for PRC review when either or both of the following
occur:

(a) A utilization review report indicates the client has not
utilized healthcare services appropriately; or

(b) Medical providers, social service agencies, or other
concerned parties have provided direct referrals to the depart-
ment or MCO.

(4) When a fee-for-service client is selected for PRC
review the prior authorization process ((deseribed-i-WAEC
388-530-1250)) as defined in chapter 388-530 WAC may be
required ((fer-a—fee-for-service-chent)):

(a) Prior to or during a (PRR)) PRC review; or

(b) When currently ((ptaeed)) in the (PRR)) PRC pro-
gram.

(5) ((ctients-seleetedHforPRRreviews—Thedepartment

MEO s oot . ¥ MEC Heef

PRR rovicwrhom ol both of tho fotlows :
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6))) (BRR)) Review for placement in the ((PRR))
PRC program. When the department or MCO selects a cli-
ent ((erenreHee)) for (PRR)) PRC review, the department or
MCO staff, with clinical oversight, reviews a client's ((e
enreHee's)) medical and/or billing history to determine if the
client ((er-enrelee)) has utilized ((medieal)) healthcare ser-
vices at a frequency or amount that is not medically necessary

(42 CFR 431. 54(e)) ((JEhe—uﬂh—z&Heﬁ—gmde}mes—m—subsee-

" i ]

7)) (6) Utilization guidelines for (PRR)) PRC place-
ment. Department ((and)) or MCO staff use the following
utilization guidelines to determine ((PRR)) PRC placement
((and))._A client may be placed ((achent-erenrollee)) in the
((PRR)) PRC program when medical and/or billing histories
document any of the following:

(a) Any two or more of the following conditions
occurred in a period of ninety consecutive calendar days in
the previous twelve months. The client ((erenreHee)):

(i) Received services from four or more different provid-
ers, including physicians, advanced registered nurse practi-
tioners (ARNPs), and physician assistants (PAs);

(i1) Had prescriptions filled by four or more different
pharmacies;

(iii) Received ten or more prescriptions;

(iv) Had prescriptions written by four or more different
prescribers;

(v) Received similar services from two or more provid-
ers in the same day; or

(vi) Had ten or more office visits.

(b) Any one of the following occurred within a period of
ninety consecutive calendar days in the previous twelve
months. The client ((er-enroteehas)):

(i) Made two or more emergency department visits;

(i) Has a medical history that indicates "at-risk" utiliza-
tion patterns;

(iii) Made repeated and documented efforts to seek
((healtheare)) healthcare services that are not medically nec-
essary; or

(iv) Has been counseled at least once by a health care
provider, or a department or MCO staff member, with clini-
cal oversight, about the appropriate use of ((health-eare))
healthcare services.

(c) The client ((er—enreHee)) received prescriptions for
controlled substances from two or more different prescribers
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in any one month in a period of ninety consecutive days in the
previous twelve months.

(d) The client's medical and/or billing history demon-
strates a pattern of the following at any time in the previous
twelve months:

(i) The client has a history of using healthcare services in
a manner that is duplicative, excessive, or contraindicated; or

(i1) The client has a history of receiving conflicting
healthcare services, drugs, or supplies that are not within
acceptable medical practice.

((8)) (1) (BRR)) PRC review ((euteomes)) results.
As a result of the ((PRR)) PRC review, the department or
MCO staff may take any of the following steps:

(a) Determine that no action is needed and close the cli-
ent's ((erenrelee's)) file;

(b) Send the client ((erenrellee)) and, if applicable, the
client's ((er-enreHee's)) authorized representative, a letter of
concern with information on specific findings and notice of
potential placement in the (PRR)) PRC program; or

(c) Determine that the utilization guidelines for ((PRR))
PRC placement establish that the client ((er-errelee)) has
utilized ((medieal)) healthcare services at an amount or fre-
quency that is not medically necessary ((and)), in which case
the department or MCO will take one or more of the follow-
ing actions((—Fhe-department-or- MCO-staff)):

(1) Refer((s)) the client ((er-enreHee)) for education on
appropriate use of ((health-eare)) healthcare services;

(11) Refer((s)) the client ((er-enrellee)) to other support
services or agencies; or

(ii1) Place((s)) the client ((er-enrelee)) into the ((PRR))
PRC program for an initial ((restrietion)) placement period of
twenty-four months.

((9Y)) (8) (BRR)) Initial placement in the PRC pro-
gram ((pl-aeemen%)) When a ((fee-for-serviee)) client ((er
MEO-enrollee)) is initially placed in the ((PRR)) PRC pro-

gram((;-the-department-or-the MCO-sendsthe-echentor
enroHee-andifapplicablethe-client'sorenrolee'sautherized

e . .  the PRR b} hat
teH-nformsthe-elient-or the-enrelee-of the reason-forthe
PRR-pregramplacement:

by Restriets)):

(a) The department or MCO places the client ((er
enrellee)) for twenty-four months ((te)) with one or more of
the following types of ((previders-when-ebtaining-health-eare
serviees)) healthcare providers:

(i) Primary care ((physietan)) provider (PCP) (as defined
in subsection (2) of this section);

(i1) Pharmacy;

(ii1) ((Nareetie)) Controlled substances prescriber;

(iv) Hospital (for ((nenemergeney—medieal)) nonemer-
gent hospital services); or

(v) Another qualified ((previder-type)) provider type, as
determined by department or MCO program staff on a case-

by-case basis.

((fe)Direets—the—elient-er—enrelleeto—respond—to—the
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D-nferms-theelientorenrollee-of the rulesthat suppert
the-deetston)) (b) The managed care client will remain in the

same MCO for no less than twelve months unless:

(1) The client moves to a residence outside the MCQ's
service area and the MCO is not available in the new loca-
tion; or

(>ii) The client's assigned provider no longer participates
with the MCO and is available in another MCO, and the cli-
ent wishes to remain with the current provider.

(c) A managed care client placed in the PRC program
must remain in the PRC program for the initial twenty-four
month period regardless of whether the client changes MCOs
or becomes a fee-for-service client.

(d) A care management program may be offered to a cli-
ent.

(9) Notifying the client about placement in the PRC
program. When the client is initially placed in the PRC pro-
gram, the department or the MCO sends the client and, if
applicable, the client's authorized representative, a written

notice containing at least the following components:
(a) Informs the client of the reason for the PRC program

placement;
(b) Directs the client to respond to the department or
MCO within ten business days of the date of the written

notice about taking the following actions:
(1) Select providers, subject to department or MCO

approval;

(i1) Submit additional healthcare information, justifying
the client's use of healthcare services; or

(iii) Request assistance, if needed, from the department
or MCO program staff.

(c) Informs the client of hearing or appeal rights (see
subsection (14) of this section).

(d) Informs the client that if a response is not received
within ten days of the date of the notice, the client will be
assigned a provider(s) by the department or MCO.

(10) Selection and role of assigned provider. A ((fee-
for-serviee)) client ((and-anMEO-enreHee)) may be afforded
a limited choice of providers ((for-the-types-of-services-that
are-te-berestricted{see-subseetion(P(a)of thissectionfora

list-of provider-types-that-the-departmentmay-assign))).

(a) The following providers are not available:

(1) A provider who is being reviewed by the department
or licensing authority regarding quality of care;

(i) A provider who has been suspended or disqualified
from participating as a department-enrolled or MCO-con-
tracted provider; or

(iii) A provider whose business license is suspended or
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(1) Provider(s) must be located in the client's local geo-
graphic area, in the client's selected MCO, and/or be reason-
ably accessible to the client.

(i) ((Pepartment-enreled)) Primary care provider
(PCP) supervises and coordinates ((health-eare)) healthcare
services for the client, including ((previding)) continuity of
care and referrals to specialists when necessary. The PCP
must be one of the following:

(A) A physician who meets the criteria ((ander—WAEC
388-502-0020-and-388-502-0030)) as defined in chapter 388-
502 WAG;

(B) An advanced registered nurse practitioner (ARNP)
who meets the criteria ((enderWAC388-502-0020-and 388~
562-0030)) as defined in chapter 388-502 WAC; or

(C) A licensed physician assistant (PA), practicing with
a ((spensered)) supervising physician.

(iii) ((Nareetie)) Controlled substances prescriber pre-
scribes all controlled substances for the client.

(iv) Pharmacy fills all prescriptions for the client.

(v) Hospital provides all ((ﬁeﬂemefgeﬁey—&ﬂd—e&tpa&em
hespital-eare-for-the-elient)) nonemergent hospital services.
((éb)—Fer—aﬂ—MGQ—eﬂfel-}ee—pl-&eed—m—&te—P—R—R—pfegf&m—

' )

(c) A client ((er—enreHee)) placed in the (PRR)) PRC
program cannot change assigned providers for twelve months
after the assignments are made, unless:

(i) The client ((er-enrellee)) moves to a residence outside
the provider's geographic area;

(i) The provider moves out of the client's ((er
enrelee's)) local geographic area and is no longer reasonably
accessible to the client ((er-enrelee));

(ii1) The provider refuses to continue to serve the client
((er-enrolice));

(iv) The client ((er-enrelee)) did not select the provider.
The client ((er-enrollee)) may request to change an assigned
provider once within thirty calendar days of the initial assign-
ment,

(v) The ((enreHee's)) client's assigned provider no longer
participates with the MCO. In this case, the ((eareHee)) client
may select a new provider from the list of available providers

in the MCO or ((transferenrelmentofall famiy-members-te
the-new-department-contracted- MCO-that-the-established

vi-Theprovider'sbusinessHeense has-beensuspended
orreveked-by-thelicensingautherity;)) follow the assigned
provider to the new MCO.

(d) When an assigned prescribing provider no longer
contracts with the department:

(i) All prescriptions from the provider are invalid thirty
calendar days following the date the contract ends; and

revoked by the licensing authority.
(b) For a ((fee-for-serviee)) client placed in the (PRR))

PRC program, the assigned:
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(i1) All prescriptions from the provider are subject to
applicable ((phatmaey)) prescription drugs (outpatient) rules
in chapter 388-530 WAC or appropriate MCO rules((;-and)).
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(iii) The client ((erenrellee)) must choose or be assigned
another provider according to the requirements in this sec-
tion.

(11) (PRR-restrietion)) PRC placement periods. The
length of time for a ((fee-fer-serviee)) client's ((erMEO
enreHee's)) PRC placement includes:

(a) The initial ((restrietion)) period of ((PRR)) PRC
placement, which is((

twenty-four-menths:)) a minimum of twenty-four consecu-
tive months.

(b) The second ((restrietion)) period of ((PRR)) PRC
placement, which is((z

up—te—bﬂ{—ﬂet—e*eeedmg—thﬁt-y-ﬁ*mefﬁhs—aﬂd)) an add1t10na1

thirty-six consecutive months.
(¢) The third ((restrietion)) period and each subsequent
period of (PRR)) PRC placement, which is((:

ment)) an additional seventy-two months.

(12) Department review of a (PRRrestrietion)) PRC
placement period ((assigament)). The department or MCO
reviews a ((fee-for-serviee)) client's ((er—MGO—eﬂfel-}ee-s))
use of ((health-eare)) healthcare services prior to the end of
each ((assignedPRRrestrietion)) PRC placement period
described in subsection (11) of this section using the utiliza-
tion guidelines in subsection ((£7)) (6) of this section.

(a) The department or MCO assigns the next ((PRR
restrietionr)) PRC placement period if the utilization guide-
lines for ((PRR)) PRC placement in subsection ((7)) (6)
apply to the client ((er-enrollee)).

(b) When the department or MCO assigns a subsequent
((PRR-restrietierr)) PRC placement period, the department or
MCO sends the client ((er-enreHee)) and, if applicable, the
client's ((erenreHee's)) authorized representative, a written
notice ((thatinferms)) informing the client ((erenreHee)):

(1) ((©6%)) The reason for the subsequent (PRR)) PRC
program placement;

(1) ((©9)) The ((perted-eftime)) length of the subsequent
((PRR)) PRC placement;

(iii) That the current providers assigned to the client ((ef
enrelee)) continue to be assigned to the client during the sub-
sequent ((PRRrestrietionr)) PRC placement period,
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(iv) That all (PRR)) PRC program rules continue to
apply; and

(v) Of hearing or appeal rights (see subsection (14) of
this section); ((and))

(vi) Of the rules that support the decision.

(c) The department may ((Hft-any-assigned PRRrestrie-
tienperiod)) remove a client from PRC placement if the cli-
ent ((erenrellee)):

(i) Successfully completes a treatment program that is
provided by a chemical dependency service provider certified
by the department under chapter 388-805 WAC;

(i) Submits documentation of completion of the
approved treatment program to the department; and

(iii) Maintains appropriate use of ((health-eare)) health-
care services within the utilization guidelines described in
subsection (((A)) (6) for six months after the date the treat-
ment ends.

(d) ((A—eheﬂ{—er—eﬁrel-}ee—w%e—ls—p%aeed—m—the—P-RR—pfe-

wﬂJ—be—p%&eed—&t—the—ne*t—PRKfestﬁeﬁmﬁeﬁed—éesefﬂaed—m
subseetions{(1H(b)and-{e)-of this-seetion)) The department

or MCO determines the appropriate placement period for a
client who has been placed back into the program.

(e) A client ((er—enreHee)) will remain placed in the
((PRR)) PRC program regardless of change in eligibility pro-
gram type or change in address.

(13) Client financial responsibility. ((Fhissubseection
takesprecedenceover WAC388-502-0+66-)) A ((fee-for-
serviee)) client ((erMEO-enrolee)) placed in the ((PRR))
PRC program may be billed by a provider and held finan-
cially responsible for ((health-eare)) healthcare services when
the client ((er-enreHee)) obtains ((nenemergeney)) nonemer-
gent services and the provider who renders the services is not
assigned or referred under the ((PRR)) PRC program.

(14) Right to hearing or appeal.

(a) A fee-for-service client ((erMEO—enrellee)) who
believes the department ((er-MEO)) has taken an invalid
action ((erreneeuslty)) pursuant to this section may request a
hearing.

(b) A managed care client who believes the MCO has
taken an invalid action pursuant to this section or chapter
388-538 WAC must exhaust the MCO's internal appeal pro-
cess set forth in WAC 388-538-110 prior to requesting a

hearing. Managed care clients can not change MCOs until the
appeal or hearing is resolved and there is a final ruling.
((€8))) (c) A client ((erenreHee)) must request the hear-
ing or appeal within ninety calendar days after the client ((er
enreHee)) receives the written notice of ((restrietien)) place-

ment in the PRC program. ((Chapter388-538-WAC-deesnet
enreHeeinthe PRRprogram-

))) (d) The department conducts a hearing according to
chapter 388-02 WAC. Definitions for the terms "hearing,"
"initial order," and "final order" used in this subsection are
found in WAC 388-02-0010.

((€e))) (e) A client ((er-enreHee)) who requests a hearing
or appeal within ten calendar days from the date of the writ-
ten notice of an initial ((restrietion)) PRC placement period

((efPRR-placement)) under subsection (11)(a) of this section
will not be placed in the ((PRR)) PRC program until the date
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an initial order is issued that supports the client's ((er
enrelee's)) placement in the (PRR)) PRC program or other-
wise ordered by an administrative law judge (ALJ).

() () A client ((er-enreHee)) who requests a hearing
((after)) or appeal more than ten calendar days from the date
of the written notice under subsection (((H)¢a))) (9) of this
section will remain placed in the (PRR)) PRC program
unless a final administrative order is entered that orders
((their)) the client's removal from ((restrietion)) the program.

((€e))) (2) A client ((erenrelee)) who requests a hearing
or appeal within ninety days from the date of receiving the
written notice under subsection ((HHb)-erferor)) (9) of this
section and who has already been assigned providers will
remain placed in the (PRR)) PRC program unless a final
administrative order is entered that orders the client's ((er
enrelee's)) removal from ((restrietien)) the program.

((#)) (h) An administrative law judge (ALJ) may rule
that the client ((erenrelee)) be placed in the (PRR)) PRC
program prior to the date the record is closed and prior to the
date the initial order is issued based on a showing of just

cause ((fashewingefjusteausemeans—ithasbeendemon-
taken)teproteetthe health-and safetyof theelientor
enrolee)).

(i) The client who requests a hearing challenging place-
ment into the PRC program has the burden of proving the
department's or MCOQO's action was invalid. For standard of
proof, see WAC 388-02-0485.

Reviser's note: The typographical error in the above section occurred

in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.
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PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Health and Recovery Services Administration)
[Filed February 7, 2008, 4:19 p.m., effective March 9, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The purpose of new chapter 388-549 WAC,
Rural health clinics (RHCs), is to implement the federal pay-
ment methodology for RHCs under Section 702 of the Bene-
fit Improvement and Protection Act (BIPA) of 2000. The act
replaced cost-based reimbursement methodology with Med-
icaid RHC prospective payment system (PPS).

Statutory Authority for Adoption: RCW 74.08.090.

Other Authority: RCW 74.09.510, 74.09.522, 42 C.F.R.
405.2472,42 C.F.R. 491.

Adopted under notice filed as WSR 08-01-090 on
December 17, 2007.

A final cost-benefit analysis is available by contacting
Kevin Collins, P.O. Box 45510, Olympia, WA 98504-5510,
phone (360) 725-2104, fax (360) 586-9727, e-mail col-
likm@dshs.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
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Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 6,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 6, Amended 0, Repealed 0.

Date Adopted: February 7, 2008.

Robin Arnold-Williams

Secretary
Chapter 388-549 WAC

RURAL HEALTH CLINICS

NEW SECTION

WAC 388-549-1000 Rural health clinics—Purpose.
This chapter establishes the department's reimbursement
methodology for rural health clinic (RHC) services. RHC
conditions for certification are found in 42 CFR part 491.

NEW SECTION

WAC 388-549-1100 Rural health clinics—Defini-
tions. This section contains definitions of words and phrases
that apply to this chapter. Unless defined in this chapter or
WAC 388-500-0005, the definitions found in the Webster's
New World Dictionary apply.

"Base year" - The year that is used as the benchmark in
measuring a clinic's total reasonable costs for establishing
base encounter rates.

"Change in scope of service" - A change in the type,
intensity, duration, or amount of service.

"Encounter" - A face-to-face visit between a client and
a qualified rural health clinic (RHC) provider (e.g., a physi-
cian, physician's assistant, or advanced registered nurse prac-
titioner) who exercises independent judgment when provid-
ing services that qualify for an encounter rate.

"Encounter rate" - A cost-based, facility-specific rate
for covered RHC services, paid to a rural health clinic for
each valid encounter it bills.

"Enhancements" (also called healthy options (HO)
enhancement) - A monthly amount paid to RHCs for each cli-
ent enrolled with a managed care organization (MCO). Plans
may contract with RHCs to provide services under healthy
options. RHCs receive enhancements from the department in
addition to the negotiated payments they receive from the
MCOs for services provided to enrollees.

"Fee-for-service" - A payment method the department
uses to pay providers for covered medical services provided
to medical assistance clients, except those services provided
under the department's prepaid managed care organizations
or those services that qualify for an encounter rate.
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"Interim rate'" - The rate established by the department
to pay a rural health clinic for covered RHC services prior to
the establishment of a prospective payment system (PPS) rate
for that facility.

"Medicare cost report" - The cost report is a statement
of costs and provider utilization that occurred during the time
period covered by the cost report. RHCs must complete and
submit a report annually to Medicare.

"Mobile unit" - The objects, equipment, and supplies
necessary for provision of the services furnished directly by
the RHC are housed in a mobile structure.

"Permanent unit" - The objects, equipment and sup-
plies necessary for the provision of the services furnished
directly by the clinic are housed in a permanent structure.

"Rural area" - An area that is not delineated as an
urbanized area by the Bureau of the Consensus.

"Rural health clinic (RHC)" - A clinic, as defined in
42 CFR 405.2401(b), that is primarily engaged in providing
RHC services and is:

* Located in a rural area designated as a shortage area as
defined under 42 CFR 491.2;

* Certified by Medicare as a RHC in accordance with
applicable federal requirements; and

* Not a rehabilitation agency or a facility primarily for
the care and treatment of mental diseases.

"Rural health clinic (RHC) services" - Outpatient or
ambulatory care of the nature typically provided in a physi-
cian's office or outpatient clinic and the like, including speci-
fied types of diagnostic examination, laboratory services, and
emergency treatments. The specific list of services which
must be made available by the clinic can be found under 42
CFR part 491.9.

NEW SECTION

WAC 388-549-1200 Rural health clinics—Enroll-
ment. (1) To participate in the Title XIX (Medicaid) program
and receive payment for services, a rural health clinic (RHC)
must:

(a) Receive RHC certification for participation in the
Title XVIII (Medicare) program according to 42 CFR 491;

(b) Sign a core provider agreement;

(¢) Comply with the clinical laboratory improvement
amendments (CLIA) of 1988 testing for all laboratory sites
per 42 CFR part 493; and

(d) Operate in accordance with applicable federal, state,
and local laws.

(2) An RHC may be a permanent or mobile unit. If an
entity owns clinics in multiple locations, each individual site
must be certified by the department in order to receive reim-
bursement from the department as an RHC.

(3) The department uses one of two timeliness standards
for determining the effective date of a Medicaid-certified
RHC.

(a) The department uses Medicare's effective date if the
RHC returns a properly completed core provider agreement
and RHC enrollment packet within sixty days from the date
of Medicare's letter notifying the clinic of the Medicare certi-
fication.
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(b) The department uses the date the signed core pro-
vider agreement is received if the RHC returns the properly
completed core provider agreement and RHC enrollment
packet after sixty days of the date of Medicare's letter notify-
ing the clinic of the Medicare certification.

NEW SECTION

WAC 388-549-1300 Rural health clinics—Services.
(1) Rural health clinic (RHC) services are defined under 42
CFR 440.20(b).

(2) The department pays for RHC services when they
are:

(a) Within the scope of an eligible client's medical assis-
tance program. Refer to WAC 388-501-0060; and

(b) Medically necessary as defined in WAC 388-500-
0005.

(3) RHC services may be provided by any of the follow-
ing individuals in accordance with 42 CFR 405.2401:

(a) Physicians;

(b) Physician assistants (PA);

(¢) Nurse practitioners (NP);

(d) Nurse midwives or other specialized nurse practitio-
ners;

(e) Certified nurse midwives;

(f) Registered nurses or licensed practical nurses; and

(g) Psychologists or clinical social workers.

NEW SECTION

WAC 388-549-1400 Rural health clinics—Reim-
bursement and limitations. (1) For rural health clinics
(RHC) certified by Medicare on and after January 1, 2001,
the department pays RHCs an encounter rate per client, per
day using a prospective payment system (PPS) as required by
42 USC 1396a(bb) for RHC services.

(a) The department calculates the RHC's encounter rate
for RHC core services as follows:

(1) Until the RHC's first audited Medicare cost report is
available, the department pays an average encounter rate of
other similar RHCs (such as hospital-based or free-standing)
within the state, otherwise known as an interim rate.

(i1) Upon availability of the RHC's audited Medicare
cost report, the department sets the clinic's encounter rate at
one hundred percent of its costs as defined in the cost report.
The RHC will receive this rate for the remainder of the calen-
dar year during which the audited cost report became avail-
able. The encounter rate is then inflated each January 1 by
the Medicare economic index (MEI) for primary services.

(2) For RHCs in existence during calendar years 1999
and 2000, the department sets the payment prospectively
using a weighted average of one hundred percent of the
clinic’s total reasonable costs for calendar years 1999 and
2000 and adjusted for any increase or decrease in the scope of
services furnished during the calendar year 2001 to establish
a base encounter rate.

(a) The department adjusts a PPS base encounter rate to
account for an increase or decrease in the scope of services
provided during calendar year 2001 in accordance with WAC
388-549-1500.

Permanent



WSR 08-05-012

(b) The PPS base encounter rates are determined using
Medicare's audited cost reports and each year's rate is
weighted by the total reported encounters. The department
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does not apply a capped amount to these base encounter rates.
The formula used to calculate the base encounter rate is as
follows:

(1999 Rate X 1999 Encounters) + (2000 Rate X 2000 Encounters)

Base Encounter Rate=

(c) Beginning in calendar year 2002 and any year there-
after, the encounter rate is increased by the MEI and adjusted
for any increase or decrease in the clinic's scope of services.

(3) The department pays for one encounter, per client,
per day except in the following circumstances:

(a) The visits occur with different doctors with different
specialties; or

(b) There are separate visits with unrelated diagnoses.

(4) RHC services and supplies incidental to the pro-
vider's services are included in the encounter rate payment.

(5) Services other than RHC services that are provided in
an RHC are not included in the RHC encounter rate. Pay-
ments for nonRHC services provided in an RHC are made on
a fee-for-service basis using the department's published fee
schedules. NonRHC services are subject to the coverage
guidelines and limitations listed in chapters 388-500 through
557 WAC.

(6) For clients enrolled with a managed care organiza-
tion, covered RHC services are paid for by that plan.

(7) The department does not pay the encounter rate or the
enhancements for clients in state-only programs. Services
provided to clients in state-only programs are considered fee-
for-service, regardless of the type of service performed.

NEW SECTION

WAC 388-549-1500 Rural health clinics—Change in
scope of service. (1) The department considers a rural health
clinic's (RHC) change in scope of service to be a change in
the type, intensity, duration, and/or amount of services pro-
vided by the RHC. Changes in scope of service apply only to
covered Medicaid services.

(2) When the department determines that a change in
scope of service has occurred after the base year, the depart-
ment will adjust the RHC's perspective payment system
(PPS) rate to reflect the change.

(3) RHCs must:

(a) Notify the department's RHC program manager in
writing, at the address published in the department's rural
health clinic billing instructions, of any changes in scope of
service no later than sixty days after the effective date of the
change; and

(b) Provide the department with all relevant and
requested documentation pertaining to the change in scope of
service.

(4) The department adjusts the PPS rate to reflect the
change in scope of service using one or more of the follow-
ing:

(a) A Medicaid comprehensive desk review of the RHC's
cost report;

(b) Review of a Medicare audit of the RHC's cost report;
or

(c) Other documentation relevant to the change in scope
of service.
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(1999 Encounters + 2000 Encounters)

(5) The adjusted encounter rate will be effective on the
date the change of scope of service is effective.
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PERMANENT RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed February 8, 2008, 10:57 a.m., effective April 1, 2008]

Effective Date of Rule: April 1, 2008.

Purpose: These rules are being amended to rectify
inconsistencies in reporting requirements for different indus-
tries and to provide equal protection to all employees.

Citation of Existing Rules Affected by this Order: WAC
296-27-00103 Partial exemption for employers with ten or
fewer employees, 296-27-00105 Partial exemption for pri-
vate employers in certain industries, 296-37-575 Record-
keeping requirements, 296-78-515 Management's responsi-
bility, 296-305-01501 Injury and illness reports for fire fight-
ers, 296-800-320 Summary, 296-800-32005 Report the
death, probable death of any employee, or the in-patient hos-
pitalization of 2 or more employees within 8 hours, 296-800-
32010 Make sure that any equipment involved in an accident
is not moved, and 296-800-32015 Assign people to assist the
department of labor and industries.

Statutory Authority for Adoption:
49.17.040, 49.17.050, 49.17.060.

Adopted under notice filed as WSR 07-24-058 on
December 4, 2007.

A final cost-benefit analysis is available by contacting
Beverly Clark, P.O. Box 44620, Olympia, WA 98507-4620,
phone (360) 902-5516, fax (360) 902-5619, e-mail rhok235
@]lni.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 9, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 9, Repealed 0.

Date Adopted: February 8, 2008.

RCW 49.17.010,

Judy Schurke
Director
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AMENDATORY SECTION (Amending WSR 07-03-163,
filed 1/24/07, effective 4/1/07)

WAC 296-27-00103 Partial exemption for employers
with ten or fewer employees. (1) Basic requirement.

(a) If your company had ten or fewer employees at all
times during the last calendar year, you do not need to keep
injury and illness records unless WISHA, OSHA, or the BLS
informs you in writing that you must keep records under this
section. However, as required by WAC 296-27-031, all
employers covered by the WISH Act must report any work-
place incident that results in a fatality or the hospitalization of
((twe-er-mere)) any employee((s)).

(b) If your company had more than ten employees at any
time during the last calendar year, you must keep injury and
illness records unless your establishment is classified as a
partially exempt industry under WAC 296-27-00105.

(2) Implementation.

(a) Is the partial exemption for size based on the size
of my entire company or on the size of an individual busi-
ness establishment? The partial exemption for size is based
on the number of employees in the entire company.

(b) How do I determine the size of my company to
find out if I qualify for the partial exemption for size? To
determine if you are exempt because of size, you need to
determine your company's peak employment during the last
calendar year. If you had no more than ten employees at any
time in the last calendar year, your company qualifies for the
partial exemption for size.

AMENDATORY SECTION (Amending WSR 02-01-064,
filed 12/14/01, effective 1/1/02)

WAC 296-27-00105 Partial exemption for private
employers in certain industries. (1) Basic requirement.

(a) If your private business establishment is classified in
a specific low hazard retail, service, finance, insurance or real
estate industry listed in Table 1 you do not need to keep
injury and illness records unless WISHA, OSHA, or the BLS
asks you to keep the records under WAC 296-27-03105 or
296-27-03107. (Public employers are not included in this
exemption, except as indicated in (b) of this subsection.)
However, all employers must report to WISHA any work-
place incident that results in a fatality or the hospitalization of
((twe—er-mere)) any employee((s)) (see WAC 296-800-
32005).

(b) If you are a public employer in SIC 821 (elementary
and secondary schools) and 823 (libraries), you do not need
to keep injury and illness records unless WISHA, OSHA or
the BLS asks you to keep the records under WAC 296-27-
03105 or 296-27-03107. However, all employers must report
to WISHA any workplace incident that results in a fatality or
the hospitalization of two or more employees (see WAC 296-
800-32005).

(c) If one or more of your company's establishments are
classified in a nonexempt industry, you must keep injury and
illness records for all of such establishments unless your
company is partially exempted because of size under WAC
296-27-00103.
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(2) Implementation.

(a) Does the partial industry classification exemption
apply only to business establishments in the retail, ser-
vices, finance, insurance or real estate industries (SICs
52-89)? Yes, business establishments classified in agricul-
ture; mining; construction; manufacturing; transportation;
communication, electric, gas and sanitary services; or whole-
sale trade are not eligible for the partial industry classifica-
tion exemption.

(b) Is the partial industry classification exemption
based on the industry classification of my entire company
or on the classification of individual business establish-
ments operated by my company? The partial industry clas-
sification exemption applies to individual business establish-
ments. If a company has several business establishments
engaged in different classes of business activities, some of
the company's establishments may be required to keep
records, while others may be exempt.

(c) How do I determine the Standard Industrial Clas-
sification code for my company or for individual estab-
lishments? You determine your Standard Industrial Classifi-
cation (SIC) code by using the Standard Industrial Classifica-
tion manual, Executive Office of the President, Office of
Management and Budget. You may contact your local L&l
office for help in determining your SIC or visit Department of
Revenue's web site, http://dor.wa.gov/reports/Qbrsearch/
sic_list.htm.

AMENDATORY SECTION (Amending WSR 07-03-163,
filed 1/24/07, effective 4/1/07)

WAC 296-37-575 Recordkeeping requirements. (1)
Recording and reporting.

(a) The employer shall comply with the requirements of
chapters 296-27, 296-800, and 296-900 WAC.

(b) The employer shall record the occurrence of any div-
ing-related injury or illness which requires any dive team
member to be hospitalized ((fer24-hours-or-mere)), specify-
ing the circumstances of the incident and the extent of any
injuries or illnesses.

(2) Availability of records.

(a) Upon the request of the director of the department of
labor and industries or his duly authorized designees, the
employer shall make available for inspection and copying
any record or document required by this standard.

(b) Records and documents required by this standard
shall be provided upon request to employees, designated rep-
resentatives, and the assistant director in accordance with
chapter 296-802 WAC. Safe practices manuals (WAC 296-
37-530), depth-time profiles (WAC 296-37-540), recording
of dives (WAC 296-37-545), decompression procedure
assessment evaluations (WAC 296-37-545), and records of
hospitalizations (WAC 296-37-575) shall be provided in the
same manner as employee exposure records or analyses using
exposure or medical records. Equipment inspections and test-
ing records which pertain to employees (WAC 296-37-570)
shall also be provided upon request to employees and their
designated representatives.

(c) Records and documents required by this standard
shall be retained by the employer for the following period:
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(i) Dive team member medical records (physician's
reports) (WAC 296-37-525) - five years;

(i1) Safe practices manual (WAC 296-37-530) - current
document only;

(iii) Depth-time profile (WAC 296-37-540) - until com-
pletion of the recording of dive, or until completion of
decompression procedure assessment where there has been
an incident of decompression sickness;

(iv) Recording dive (WAC 296-37-545) one year, except
five years where there has been an incident of decompression
sickness;

(v) Decompression procedure assessment evaluations
(WAC 296-37-545) - five years;

(vi) Equipment inspections and testing records (WAC
296-37-570) - current entry or tag, or until equipment is with-
drawn from service;

(vii) Records of hospitalizations (WAC 296-37-575) -
five years.

(d) After the expiration of the retention period of any
record required to be kept for five years, the employer shall
forward such records to the National Institute for Occupa-
tional Safety and Health, Department of Health and Human
Services. The employer shall also comply with any additional
requirements set forth in chapter 296-802 WAC.

(e) In the event the employer ceases to do business:

(1) The successor employer shall receive and retain all
dive and employee medical records required by this standard;
or

(ii) If there is no successor employer, dive and employee
medical records shall be forwarded to the National Institute
for Occupational Safety and Health, Department of Health
and Human Services.

AMENDATORY SECTION (Amending WSR 01-11-038,
filed 5/9/01, effective 9/1/01)

WAC 296-78-515 Management's responsibility. (1) It
shall be the responsibility of management to establish, super-
vise, and enforce, in a manner which is effective in practice:

(a) A safe and healthful working environment.

(b) An accident prevention program as required by these
standards.

(c) Training programs to improve the skill and compe-
tency of all employees in the field of occupational safety and
health. Such training shall include the on-the-job instructions
on the safe use of powered materials handling equipment,
machine tool operations, use of toxic materials and operation
of utility systems prior to assignments to jobs involving such
exposures.

(2) The employer shall develop and maintain a chemical
hazard communication program as required by WAC 296-
800-170, which will provide information to all employees
relative to hazardous chemicals or substances to which they
are exposed, or may become exposed, in the course of their
employment.

(3) Management shall not assign mechanics, mill-
wrights, or other persons to work on equipment by them-
selves when there is a probability that the person could fall
from elevated work locations or equipment or that a person
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could be pinned down by heavy parts or equipment so that
they could not call for or obtain assistance if the need arises.
Note: This subsection does not apply to operators of motor vehi-
cles, watchperson or certain other jobs which, by their
nature, are singular employee assignments. However, a def-
inite procedure for checking the welfare of all employees
during their working hours shall be instituted and all
employees so advised.

(4) After the emergency actions following accidents that
cause serious injuries that have immediate symptoms, a pre-
liminary investigation of the cause of the accident shall be
conducted. The investigation shall be conducted by a person
designated by the employer, the immediate supervisor of the
injured employee, witnesses, employee representative if
available and any other person with the special expertise
required to evaluate the facts relating to the cause of the acci-
dent. The findings of the investigation shall be documented
by the employer for reference at any following formal inves-
tigation.

(5) Reporting of fatality or ((multiple)) hospitalization
incidents.

(a) Within eight hours after the fatality or probable fatal-
ity of any employee from a work-related incident or the inpa-
tient hospitalization of ((twe-er-ere)) any employee((s)) as
a result of a work-related incident, the employer of any
employees so affected shall report the fatality/((multiple))
hospitalization by telephone or in person, to the nearest office
of the department or by using the OSHA toll-free central tele-
phone number, 1-800-321-6742.

(i) This requirement applies to each such fatality or hos-
pitalization ((eftwe—er-mere-employees)) which occurs
within thirty days of the incident.

(i1) Exception: If any employer does not learn of a
reportable incident at the time it occurs and the incident
would otherwise be reportable under this subsection, the
employer shall make a report within eight hours of the time
the incident is reported to any agent or employee of the
employer.

(iii) Each report required by this subsection shall relate
the following information: Establishment name, location of
the incident, time of the incident, number of fatalities or hos-
pitalized employees, contact person, phone number, and a
brief description of the incident.

(b) Equipment involved in an incident resulting in an
immediate or probable fatality or in the in-patient hospitaliza-
tion of ((twe—-er-mere)) any employee((s)), shall not be
moved, until a representative of the department investigates
the incident and releases such equipment, except where
removal is essential to prevent further incident. Where neces-
sary to remove the victim, such equipment may be moved
only to the extent of making possible such removal.

(c) Upon arrival of a department investigator, employer
shall assign to assist the investigator, the immediate supervi-
sor and all employees who were witnesses to the incident, or
whoever the investigator deems necessary to complete the
investigation.

(6) A system for maintaining records of occupational
injuries and illnesses as prescribed by chapter 296-27 WAC.

Note: Recordable cases include:

(a) Every occupational death.
(b) Every industrial illness.
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(c) Every occupational injury that involves one of the following:
(i) Unconsciousness.

(ii) Inability to perform all phases of regular job.

(iii) Inability to work full time on regular job.

(iv) Temporary assignment to another job.

(v) Medical treatment beyond first aid.

All employers with eleven or more employees shall record
occupational injury and illness information on forms OSHA
101 - supplementary record occupational injuries and ill-
nesses and OSHA 200 - log and summary. Forms other than
OSHA 101 may be substituted for the supplementary record
of occupational injuries and illnesses if they contain the same
items.

AMENDATORY SECTION (Amending WSR 96-11-067,
filed 5/10/96, effective 1/1/97)

WAC 296-305-01501 Injury and illness reports for
fire fighters. (1) Notice of injury or illness.

(a) Whenever an occupational accident causes injury or
illness to a fire fighter or other employee, or whenever a fire
fighter or other employee becomes aware of an illness appar-
ently caused by occupational exposure, it shall be the duty of
such a fire fighter or other employee, or someone on his/her
behalf, to report the injury or illness to the employer before
the end of his/her duty period but not later than twenty-four
hours after the incident.

(b) Exception: In the event that symptoms of an occupa-
tional injury or illness are not apparent at the time of the inci-
dent, the employee shall report the symptoms to his/her
employer within forty-eight hours after becoming aware of
the injury or illness.

(c) Within eight hours after the fatality or probable fatal-
ity of any fire fighter or employee from a work-related inci-
dent or the inpatient hospitalization of ((twe-er-rrere)) any
employee((s)) as a result of a work-related incident, the
employer of any employees so affected, shall orally report the
fatality/((multiple)) hospitalization by telephone or in per-
son, to the nearest office of the department or by using the
OSHA toll-free central telephone number, 1-800-321-6742.

(i) This requirement applies to each such fatality or hos-
pitalization ((eftwe—er-mere-employees)) which occurs
within thirty days of the incident.

(i1) Exception: If any employer does not learn of a
reportable incident at the time it occurs and the incident
would otherwise be reportable under this subsection, the
employer shall make a report within eight hours of the time
the incident is reported to any agent or employee of the
employer.

(iii) Each report required by this subsection shall relate
the following information: Establishment name, location of
the incident, time of the incident, number of fatalities or hos-
pitalized employees, contact person, phone number, and a
brief description of the incident.

(2) Recordkeeping - written reports; all fire service
employers shall maintain records of occupational injuries and
illnesses. Reportable cases include every occupational death,
every occupational illness, or each injury that involves one of
the following: Unconsciousness, inability to perform all
phases of regular duty-related assignment, inability to work

WSR 08-05-012

full time on duty, temporary assignment, or medical treat-
ment beyond first aid.

(3) All fire departments shall record occupational injury
and illnesses on forms OSHA 101-Supplementary Record
Occupational Injuries and Illnesses and OSHA 200-Log sum-
mary. Forms other than OSHA 101 may be substituted for the
Supplementary Record of Occupational Injuries and Illnesses
if they contain the same items.

(4) Each employer shall post an annual summary of
occupational injuries and illnesses for each establishment.
This summary shall consist of a copy of the year's totals from
the Form OSHA No. 200 and the following information from
that form: Calendar year covered, company name, establish-
ment name, establishment address, certification signature,
title, and date. A Form OSHA No. 200 shall be used in pre-
senting the summary. If no injuries or illnesses occurred in
the year, zeros must be entered on the totals line, and the form
must be posted. The summary shall be completed by Febru-
ary 1 each calendar year. The summary covering the previous
calendar year shall be posted no later than February 1, and
shall remain in place until March 1.

AMENDATORY SECTION (Amending WSR 01-23-060,
filed 11/20/01, effective 12/1/01)

WAC 296-800-320 Summary. Your responsibility:

To report and conduct an investigation of certain types of
accidents.

You must:

Report the death, or probable death, of any employee, or

the in-patient hospitalization of ((2-eretre)) any

employee((s)) within 8 hours

WAC 296-800-32005

Make sure that any equipment involved in an accident is

not moved.

WAC 296-800-32010

Assign people to assist the department of labor and
industries

WAC 296-800-32015

Conduct a preliminary investigation for all serious inju-
ries

WAC 296-800-32020

Document the investigation findings

WAC 296-800-32025

Note: Call the nearest office of the department of labor and industries
at 1-800-4BE SAFE or call Occupational Safety and Health
Administration (OSHA) at 1-800-321-6742, to report the
death, probable death of any employee or the in-patient hospi-

talization of 2 or more employees within 8 hours, after han-
dling medical emergencies.

AMENDATORY SECTION (Amending WSR 01-23-060,
filed 11/20/01, effective 12/1/01)

WAC 296-800-32005 Report the death, probable
death of any employee, or the in-patient hospitalization of
((Z-ex—mere)) any employee((s)) within 8 hours. ((¥eu
frust:

~Contact-the nearest-office—of thedepartment-effaber
and mslqsﬁxesg ]m }55155;1] oF b3 ]]EhE]HE ait.I .S;; HBE S”.{iE EE’
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Note: - L :
Hyoudeone hmﬂ EAEE hi.miﬁ enitat-the [H:m it oeeurs; yot
reported-to-you;-your-agent-oremployee:))

(1) You must report to us within eight hours of an inci-
dent that:

* Causes a fatal or possibly fatal injury

» Causes injury requiring in-patient hospitalization of

any employee
To report, contact your nearest labor and industries

office by phone or in person, or call the OSHA toll-free hot-
line, 1-800-321-6742.
EXCEPTION:

If you do not learn of a reportable incident when it
happens, you must report it within eight hours of
learning about the incident.

(2) Your report must include:

« Establishment name

 Location of the incident

¢ Time of the incident

* Number of fatalities, hospitalized employees, or pesti-
cide exposures

* Contact person
* Phone number

* Brief description of the incident

(3) Fatalities or hospitalizations that occur within thirty

days of an incident must also be reported.

AMENDATORY SECTION (Amending WSR 01-11-038,
filed 5/9/01, effective 9/1/01)

WAC 296-800-32010 Make sure that any equipment
involved in an accident is not moved. You must:

* Not move equipment involved in a work or work
related accident or incident if any of the following results:

— A death

— A probable death

— ((Z-or-meore—employees—are—sent-to—the-hespital)) An

employee's hospitalization
» Not move the equipment until a representative of the

department of labor and industries investigates the incident
and releases the equipment unless:

— Moving the equipment is necessary to:

0 Remove any victims

O  Prevent further incidents and injuries
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AMENDATORY SECTION (Amending WSR 01-11-038,
filed 5/9/01, effective 9/1/01)

WAC 296-800-32015 Assign people to assist the
department of labor and industries. You must:

* Assign witnesses and other employees to assist depart-
ment of labor and industries personnel who arrive at the scene
to investigate the incident involving:

— A death

— Probable death

— ((Z-ormore-employees—aresent-to-the-hespital:)) An

Include:

— The immediate supervisor

— Employees who were witnesses to the incident

— Other employees the investigator feels are necessary to
complete the investigation

WSR 08-05-014
PERMANENT RULES
SPOKANE REGIONAL
CLEAN AIR AGENCY
[Filed February 11, 2008, 11:32 a.m., effective March 13, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: New section in Regulation I, Article II, to
establish notification, performance, and reporting require-
ments for source tests performed in SRCAA's jurisdiction.

Citation of Existing Rules Affected by this Order:
Amending SRCAA Regulation I, Article II, addition of new
section (Section 2.09).

Statutory Authority for Adoption: RCW 70.94.141.

Adopted under notice filed as WSR 08-02-005 on
December 19, 2007.

Changes Other than Editing from Proposed to Adopted
Version: Two changes were made based on comments
received at public hearing:

(1) Paragraph E had the following sentence added imme-
diately after the end of the first sentence: This notification
requirement does not relieve the source from any other noti-
fication requirements under State or Federal law.

(2) Paragraph K, had the following text added to the end
of section 4.d: or parametric conditions which correlate to
load (e.g. fuel feed rate).

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
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ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.
Date Adopted: February 7, 2008.
Joe R. Southwell

Environmental Engineer

NEW SECTION

REGULATION I, ARTICLE II, SECTION 2.09
ARTICLE 11

SECTION 2.09 SOURCE TESTS

A. Purpose. This Section establishes notification, per-
formance, and reporting requirements for all source tests and
combustion tests performed to determine compliance with
applicable air quality regulations and/or emission standards.

B. Applicability. This Section applies to any source test
performed on sources established or operated in Spokane
County that will be submitted to the Agency for regulatory
purposes. Tests performed on gasoline dispensing facilities
are exempt from the requirements of this section, unless oth-
erwise required by the Agency.

Combustion tests performed on fuel burning equipment

shall meet the requirements of Section 2.09.K.
C. Definitions. In addition to the definitions given in

SRCAA Regulation I, Article I, Section 1.04, and unless a

different meaning is clearly required by context, words and
phrases used in this Section shall have the following mean-
1. Combustion test means a test performed on fuel burn-
ing equipment, using a combustion analyzer, for purposes of
analyzing the combustion products produced by the equip-
ment.
2. Malfunction means any sudden, infrequent, and not

reasonably preventable failure of air pollution control equip-

ment, process equipment, or a process to operate in a normal
or usual manner. Failures that are caused in part by poor
maintenance or improper operation are not malfunctions.

3. Regulated pollutant means any air contaminant regu-
lated under the Federal Clean Air Act, the Washington Clean
Air Act, Washington Administrative Code, and/or SRCAA
regulations.

4. Regulatory purposes means to determine compliance
with an applicable air quality regulation or emission standard
or as otherwise required by the Agency.

5. Representative operating conditions means the range
of combined process, production, and control measure condi-
tions under which the source normally operates or will nor-
mally operate (regardless of the frequency of the conditions).
Operations during startup, shutdown, and malfunctions do
not constitute representative operating conditions.

6. Source test means any testing performed at a source
that measures 1) the amount or concentration of a regulated
pollutant, pollutants, or surrogates being emitted; ii) the cap-
ture efficiency of a capture system; and/or iii) the destruction
or removal efficiency of a control device used to reduce emis-
sions. Combustion tests and data accuracy assessments of
continuous emission monitoring systems (i.e., relative accu-
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D. Test Methods. Testing of sources for regulatory pur-
poses shall be performed in accordance with U.S. Environ-
mental Protection Agency (EPA) approved methods as found
in 40 CFR Parts 51, 60, 61, and 63, as in effect on the date
identified in SRCAA Regulation I, Article II, Section 2.13.
Alternative methods may be used, provided the method(s)
has been approved by the Agency and/or EPA prior to per-
forming the test.

E. Test Notifications and Plans. At least 15 calendar
days prior to performing the source test, a test notification

and plan shall be submitted to the Agency for review and
approval. This notification requirement does not relieve the

source from any other notification requirements under State
or Federal law. Test notifications and plans shall be submit-
ted in writing by either hard copy. facsimile, or e-mail. The
15-day submittal requirement may be waived upon receipt of
written Agency approval. The test plan shall include, unless
otherwise specified in writing by the Agency, the following
information:

1. Facility name, mailing address, and source location;

2. Facility contact name(s) and telephone number(s);

3. Source testing company name, company contact
name(s), and telephone number;

4. Source testing schedule and date(s);

5. Source description including a description of the pol-
lution control device and sample locations;

6. Pollutant(s) to be measured;

7. Test methods;

8. Number of test runs and length of each individual test
run;

9. A description of what constitutes representative pro-
cess and control conditions for the source to be tested (i.e.,

roduction rate, etc.). This shall include the expected process
and control conditions (including production rate) during
testing;

10. Applicable process and/or production information to
be collected during the source test;

11. Control device operating parameters to be monitored
during the source test;

12. Fuel and/or raw material samples (if applicable), type
of analysis, how the samples will be collected, and who will
collect the samples;

13. Timeline for submittal of the final test report to
SRCAA;

14. Any other testing information required by the
Agency.

Once approved, the source test plan shall be followed.

Changes to approved plans may be implemented upon receipt
of Agency approval prior to completion of the source test.

Test plan modification requests may be submitted in writing
by either hard copy. facsimile, or e-mail. SRCAA may
require a new series of tests for test plan modifications sub-
mitted after initiation of the tests and prior to completion of
the tests.

F. Test Procedures.

1. The source test shall consist of a minimum of three (3)

individual runs, unless otherwise required in the test method

racy tests, cylinder gas audits, etc.) are not considered source

or written Agency approval is given for an alternative testing

tests.

scenario prior to performing the source test.
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2. The individual pollutant test runs for any source test

Washington State Register, Issue 08-05

report submittal timeline has received written Agency

shall be performed consecutively, with no overlap of any test
runs for the same pollutant. Test runs may overlap provided

the overlapping test runs are not for testing the same pollutant

approval.

3. The source test report shall, at a minimum, include the
following information:

or are not being performed using the same test method. Each

consecutive test run shall be initiated as soon as practicable
after completion of the previous test run, unless Agency

approval is given for an alternative testing scenario prior to
performing the source test.

3. During each source test, the source to be tested shall
be operated as described in the approved source test plan,

unless an alternative operating scenario is approved by the

a) Source testing company name., company contact
name(s), and phone number;

b) Facility name, mailing address, and source location;

¢) Facility contact name(s) and telephone number(s);

d) Description of the source and the sampling locations;

e) Date(s) of the source test;

f) Summary of results, reported in units and averaging
periods consistent with the applicable emission standard.

Agency prior to performing the source test. Upon acceptance
of the source test, the source will be limited to no more than

g) Length, in minutes, of each individual test run, includ-
ing start and end times for each individual test run;

110% of the average production rate that the source operated
during that source test, unless otherwise allowed by regula-

h) Description of any test stoppages and re-starts, and the
reasons for each test stoppage;

tion or Agency issued Order.

G. Stoppages.

1. A source test may be stopped only because of safety
reasons or testing and/or process equipment malfunction.
The testing shall be resumed as soon as practicable. A source
test may not be stopped solely due to the expected or known
failure of one or more test runs to meet applicable standards.

2. The Agency shall be notified of any test stoppage as
soon as practicable, but no later than the next working day
(i.e., Monday through Friday, excluding legal holidays

observed by the Agency).

3. The reason for the test stoppage shall be documented
and included in the source test report. All test data collected
during a stopped test shall be included in the source test
report. The Agency will evaluate the reason for the stoppage
and determine if it meets the stoppage provisions in Section
2.09.G.1.

H. Invalidation of Test Results. For any test results that
are found or considered to be invalid, due to stoppages, sam-
pling or analysis problems or errors, or other reasons, the
invalid data must be included in the test report. The reason
that the test results were invalidated shall be documented and
included in the test report. The Agency will evaluate the rea-
son for the test results invalidation and determine whether to
accept or reject the source test results.

L. Postponements/Rescheduling. A source test shall not

be postponed and/or rescheduled without prior Agency noti-
fication. Postponement notifications for a scheduled source
test shall include the reason(s) for the requested postpone-
ment and the date of the rescheduled source test. Postpone-

ment and/or rescheduling notifications shall be made by tele-
phone or submitted in writing by either hard copy. facsimile,

or e-mail. Within two working days after a telephone notifi-
cation is made, a written notification must be submitted by

either hard copy, facsimile, or e-mail.
J. Test Reports.
1. Reports of all source tests performed under this sec-

tion shall be submitted to the Agency regardless of the source
test results (i.e., failure to meet an emission limit or standard,
test stoppage, equipment malfunction, test data invalidation,
ete.).

2. Source test reports shall be submitted to the Agency as
described in the approved test plan, unless an alternative test

i) Description of any deviations from the approved
source test plan and the reason for the deviation;

j) Description of the test methods and quality assurance
procedures employed;

k) Operating parameters and production data for the
source and control equipment during the test, as specified in
the approved test plan under Section 2.09E.10-12;

1) Company name, contact name, and telephone number
of the laboratory processing any samples;

m) All field data collected and example calculations;

n) Any reasons for considering a test run(s) to be invalid;

0) Any reasons for objection of use of a test run(s) for
regulatory purposes:;

p) A statement signed by the responsible official of the
testing company certifying the validity of the source test
report; and

q) Any other information specified and/or required by
the Agency in the approved test plan.

K. Combustion Tests. Unless otherwise required by the
Agency, combustion tests performed on fuel burning equip-
ment for regulatory purposes shall meet all of the following
requirements:

1. The Agency shall be notified at least two working
days prior to performing the combustion test, unless an alter-
native notification timeline is approved the Agency.

2. The fuel burning equipment shall be operated at high
fire during the combustion test. The combustion test shall be
performed under representative operating conditions for the
equipment.

3. The combustion test equipment shall be capable of
analyzing for the pollutant to be measured.

4. Immediately prior to the test, the combustion analyzer
shall be calibrated using the analyzer manufacturer's recom-
mended calibration procedures. During each combustion
test, the following operational parameters shall be measured
and recorded:

a) Concentration (ppmv) of the measured pollutant in the
exhaust gases;

b) Exhaust gas temperature;

c¢) Percent oxygen for each pollutant concentration read-
ing; and

d) Average load for the fuel burning equipment tested or
parametric conditions which correlate to load (e.g. fuel feed
rate).
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5. A report documenting the results of each combustion
test shall be submitted to SRCAA within 30 calendar days of
each test, unless an alternative test report submittal timeline
has been approved the Agency. The report shall include:

a) Calibration report for the combustion analyzer,
including the calibration method and type and concentration
of each gas used to calibrate the combustion analyzer;

b) Summary of the measured pollutant emissions given
in ppmv and corrected to 3% oxygen, unless a different cor-
rection is required by regulation or Agency issued Order;

¢) Parameters listed under Section 2.09.K.5 above; and

d) Copies of actual data sheets.

Reviser's note: The unnecessary underscoring in the above section
occurred in the copy filed by the agency and appears in the Register pursuant
to the requirements of RCW 34.08.040.

Reviser's note: The typographical error in the above material
occurred in the copy filed by the Spokane Regional Clean Air Agency and
appears in the Register pursuant to the requirements of RCW 34.08.040.

WSR 08-05-018
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Health and Recovery Services Administration)
[Filed February 12, 2008, 8:34 a.m., effective March 14, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The department is amending rules to comply
with the provisions of chapter 5, Laws of 2007 (2SSB 5093)
which authorize medical assistance coverage for all children
living in households with income at or below 250% of the
federal poverty level (FPL). An emergency rule has been in
effect since July 22, 2007, while HRSA completed the per-
manent rule-making process. When effective, this rule
replaces the emergency rule filed [as] WSR 07-23-057.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-416-0015, 388-418-0025, 388-450-
0210, 388-478-0075, 388-505-0210, 388-505-0211, 388-
542-0010, 388-542-0020, 388-542-0050, and 388-542-0300.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.057, 74.08.090, 74.09.530, and 74.09.700.

Other Authority: Chapter 5, Laws of 2007 (2SSB 5093).

Adopted under notice filed as WSR 07-22-038 on Octo-
ber 30, 2007.

Changes Other than Editing from Proposed to Adopted
Version: WAC 388-505-0210 (2)(d), family income is at or
below 200% federal poverty level (FPL), as described in
WAC 388-478-0075 at each application or review; or

WAC 388-505-0210 (10)(c), they have income that
exceeds children's healthcare program standards; or

d) They are disqualified from receiving premium based
children's healthcare coverage as described in subsection (4)
of this section because of creditable coverage or nonpayment
of premiums.

WAC 388-450-0210(3), unless modified by subsection
(4) or (6) of this section,

WAC 388-450-0210 (4)(h), for nonrecurring lump sum
payments see chapter 388-455 WAC: and WAC 388-475-
0300(4). (Subsections (i) and (ii) removed.)

WSR 08-05-026

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 10,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 10, Repealed 0.

Date Adopted: February 7, 2008.

Stephanie E. Schiller
Rules Coordinator
Reviser's note: The material contained in this filing exceeded the

page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 08-06 issue of the Register.

WSR 08-05-026
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed February 12, 2008, 9:06 a.m., effective March 14, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This rule making amends guidelines pertaining
to the administration of sterile procedures to more clearly
articulate who can and cannot perform certain services.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-106-0020.

Statutory Authority for Adoption:
74.09.520.

Adopted under notice filed as WSR 08-01-089 on
December 17, 2007.

Changes Other than Editing from Proposed to Adopted
Version: The proposed language was amended as follows:

(2) Individual providers must not provide: (a) Sterile
procedures unless the provider is a family member or the cli-
ent self directs the procedure.

(3) Agency providers, including family members who
provide care while working as an agency provider:

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

RCW 74.08.090,

Permanent



WSR 08-05-029

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: February 6, 2008.

Stephanie E. Schiller

Rules Coordinator

AMENDATORY SECTION (Amending WSR 05-11-082,
filed 5/17/05, effective 6/17/05)

WAC 388-106-0020 Under the MPC, COPES,
MNRW, MNIW, and chore programs, what services are
not covered? The following types of services are not covered
under MPC, COPES, MNRW, MNIW, and chore:

(1) Child care.

(2) Individual providers ((and-ageney-providers-must-not

> >

provide-sterileprocedures-administration-of medications;-or
E]E}m Easl]fs FOqUIrng ;' llﬁfimdlhmhh. ﬁiEfffSiEﬁ.ﬂl t’lﬂ}E]SgS
directed-care-orprovided by-afamily-member)) must not pro-

vide:
a) Sterile procedures unless the provider is a famil
member or the client self directs the procedure;

(b) Administration of medications or other tasks requir-
ing a licensed health professional unless these tasks are pro-
vided through nurse delegation, self-directed care, or the pro-
vider is a family member.

(3) Agency providers, including family members who
provide care while working as an agency provider, must not
provide:

(a) Sterile procedures;

(b) Self-directed care;

(c) Administration of medications or other tasks requir-

ing a licensed health care professional unless these tasks are
provided through nurse delegation.

(4) Services provided over the telephone.

() (5) Services to assist other household members
not eligible for services.

((3))) (6) Development of social, behavioral, recre-
ational, communication, or other types of community living
skills.

((66))) (1) Nursing care.

(M) (8) Pet care.

((68))) (9) Assistance with managing finances.

((€9)) (10) Respite.

((E#9))) (11) Yard care.

WSR 08-05-029
PERMANENT RULES
STATE TOXICOLOGIST
[Filed February 12, 2008, 10:17 a.m., effective March 14, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The purpose of this amendment is to add the
Alcosensor FST to the list of approved breath alcohol screen-
ing devices; to clarify the purposes for which the screening
devices are to be used; and the steps that must be followed to
ensure a valid test.
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Citation of Existing Rules Affected by this Order:
Amending chapter 448-15 WAC.

Statutory Authority for Adoption: RCW 46.61.506.

Adopted under notice filed as WSR 07-22-110 on
November 6, 2007.

Changes Other than Editing from Proposed to Adopted
Version: There are two changes to adopted rule based on
comment received during the comment period.

1. WAC 448-15-020 Use of test results, in the proposed
language a reference is made to "the language described
below." In the section adopted, the language is specifically
identified as WAC 448-15-030.

2. WAC 448-15-030 Test protocol, in the proposed ver-
sion, the language regarding the advisement to the subject of
the voluntary nature of the test was deleted. Based on com-
ment received and considered, this language is reinserted to
the adopted rule.

3. WAC 448-15-040 Certification, in the proposed ver-
sion the language regarding the frequency of certification
was changed from requiring certification every six months to
requiring annual certification. Based on consideration of the
manufacturer's recommendations, the certification frequency
will not change to annually, and will remain at six months.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: February 12, 2008.

Barry K. Logan, PhD

State Toxicologist

AMENDATORY SECTION (Amending WSR 99-06-047,
filed 3/1/99, effective 4/1/99)

WAC 448-15-010 Approval of devices. The following
preliminary breath test (PBT) instruments are approved for
use in the state of Washington as breath alcohol screening
devices, subject to the requirements outlined in the following
sections:

Alcosensor III (Intoximeters, St. Louis, MO).

Alcosensor FST (Intoximeters, St. Louis, MO).

Any other instruments ((er)) approved by the National
Highway Traffic Safety Administration (NHTSA)
((approved-produets-tist)) will be considered for approval in
Washington state on application to the state toxicologist, pro-
viding that a suitable program for maintenance, certification
and operator training is also established and approved.
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AMENDATORY SECTION (Amending WSR 99-06-047,
filed 3/1/99, effective 4/1/99)

WAC 448-15-020 Use of test results. The devices
described in WAC 448-15-010 are approved for use in ((atd-

ing-police-officers-teform)) establishing probable cause that
a subject has ((eemmitted-an-offense-invelving the-consump-
tten—of)) consumed alcohol. ((Fhe-testresults;-when)) For
purposes of this section, valid results are considered those
obtained from following the approved protocol, by a trained
operator using an approved device which has been ((main-
t—&med—aﬂd)) certlfled accordmg to the rules descrlbed
((below : : : he-app
eok)) in WAC 448 15 030 Vahd results w111 show to area-
sonable degree of scientific certainty, the test subject's breath
alcohol concentration. ((Fhe)) Valid results are ((therefere))
suitable to ((shew-whetheran-efficerhas)) assist in establish-
ing probable cause to place a person under arrest for alcohol
related offenses. These results may not be used on their own
for determining, beyond a reasonable doubt, that a person's
breath alcohol concentration exceeds a proscribed level such
as anticipated under the 'per se' statutes for intoxication.

This preliminary breath test is voluntary, and participa-
tion in it does not constitute compliance with the implied con-
sent statute (RCW 46.20.308).

AMENDATORY SECTION (Amending WSR 99-06-047,
filed 3/1/99, effective 4/1/99)

WAC 448-15-030 Test protocol. ((After-advisingthe

range:)) The operator must perform the test according to the

policies and procedures approved by the state toxicologist.

The operator will ((thenpress-the"read" buttente-obtaina
sample-of ambientair,and-ensure that thisresultsinareading

E] .;E.E;] 535 . EE.;]E?EE . EE]§EE ;E] Ei EHE
e . ) .
breathfor-analysis)) perform the following test protocol:
(1) The operator shall advise the subject that this is a vol-
untary test, and that it is not an alternative to any evidential
breath alcohol test.

(2) The operator shall determine by observation or

inquiry, that the subject has not consumed any alcohol in the

fifteen minutes prior to administering the test. If the subject
has consumed alcohol during that period, the officer should

not administer the screening test for probable cause purposes
until fifteen minutes have passed. If the subject responds that
they have not consumed any alcohol in the last fifteen min-

[31]
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utes, the officer may offer the subject the opportunity to pro-
vide a breath sample into the PBT.

(3) Ensure a blank test result is obtained.

(4) Have the subject exhale into the mouthpiece with a
full and continuous exhalation.

(5) Observe the results.

AMENDATORY SECTION (Amending WSR 99-06-047,
filed 3/1/99, effective 4/1/99)

WAC 448-15-040 Certification. Any PBT used as
described in the preceding sections, must be certified at least
every six months. In order to certlfy a PBT as accurate, the

persen—responsiblefor-ealibration)) certifying agency must
follow a protocol approved by the state toxicologist. Certifi-
cation of PBTs can be performed by persons certified by the
state toxicologist as PBT technicians, or by factory autho-
rized representatives, provided that the protocol for certifica-
tion approved by the state toxicologist is followed.

AMENDATORY SECTION (Amending WSR 99-06-047,
filed 3/1/99, effective 4/1/99)

WAC 448-15-050 PBT operators. Persons certified as
((PataMaster)) evidential breath test instrument operators as
described in chapter 448-16 WAC ((448143—150—-whe

recetved-theireertifieation-or recertification-after-September
1+1998;)) shall be trained and authorized to perform the tests
described herein on the PBT, for the purposes outlined in this
section.

AMENDATORY SECTION (Amending WSR 99-06-047,
filed 3/1/99, effective 4/1/99)

WAC 448-15-060 PBT technicians. Persons trained
according to ((appreved)) outlines ((prepared)) approved by
the state toxicologist, in the proper procedures for certifying
PBT((s)) instruments shall be certified as PBT technicians.
Their responsibilities will include performing periodic certi-
fication and maintaining records on such certification. Wal-
let sized permits shall be issued to persons so qualified. The
certification received on successful completion of the train-
ing must be renewed every three years. Persons certified as
((PataMaster)) evidential breath test instrument technicians
as described in chapter 448-16 WAC ((448-13-170)) are also
certified to perform all the duties of PBT technicians.
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WSR 08-05-039
PERMANENT RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 08-23—Filed February 13, 2008, 2:28 p.m., effective January 1,
2009]

Effective Date of Rule: January 1, 2009.

Purpose: Amend sturgeon sportfishing rules.

Citation of Existing Rules Affected by this Order:
Amending WAC 220-56-282 (Amending Order 07-22, filed
2/16/07, effective 3/19/07).

Statutory Authority for Adoption: RCW 77.12.047.

Adopted under notice filed as WSR 07-19-135 on Sep-
tember 19, 2007.

Changes Other than Editing from Proposed to Adopted
Version: Subsection (1)(a) - Minimum size changed from 42
to 43 inches.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: February 1, 2008.

Susan Yeager
for Jerry Gutzwiler, Chair
Fish and Wildlife Commission

AMENDATORY SECTION (Amending Order 07-22, filed
2/16/07, effective 3/19/07)

WAC 220-56-282 Sturgeon—Areas, seasons, limits
and unlawful acts. (1) It is unlawful to retain green sturgeon.

(2) It is lawful to fish for white sturgeon the entire year
in saltwater, but open in freshwater only concurrent with a
salmon or gamefish opening unless otherwise provided.

(3) The daily limit is one white sturgeon, with the fol-
lowing size restrictions:

(a) Minimum size ((48)) 43 inches ((in)) fork length in
the Columbia River and tributaries upstream from The Dalles
Dam.

(b) Minimum size ((42)) 38 inches ((in)) fork length in
all other state waters.

(c) Maximum size ((68)) 54 inches ((in)) fork length.

Once the daily limit has been retained, it is lawful to con-
tinue to fish for sturgeon in the mainstem of the Columbia
River downstream from where the river forms the boundary
between Oregon and Washington, provided that all subse-
quent sturgeon are released immediately.
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(4) The possession limit is two daily limits of fresh, fro-
zen or processed white sturgeon.

(5) There is an annual personal-use limit of five white
sturgeon from April 1 through March 31, regardless of where
the sturgeon were taken. After the annual limit of sturgeon
has been taken, it is lawful to continue to fish for white stur-
geon in the mainstem Columbia River downstream from
where the river forms the common boundary between Oregon
and Washington, provided that all subsequent sturgeon are
released immediately.

(6) It is unlawful to fish for sturgeon with terminal gear
other than bait and one single barbless hook. It is lawful to
use artificial scent with bait when fishing for white sturgeon.
Violation of this subsection is an infraction, punishable under
RCW 77.15.160. It is unlawful to possess sturgeon taken with
gear in violation of the provisions of this section. Possession
of sturgeon while using gear in violation of the provisions of
this section is a rebuttable presumption that the sturgeon were
taken with such gear. Possession of such sturgeon is punish-
able under RCW 77.15.380 Unlawful recreational fishing in
the second degree—Penalty, unless the sturgeon are taken in
the amounts or manner to constitute a violation of RCW
77.15.370 Unlawful recreational fishing in the first degree—
Penalty.

(7) It is unlawful to fish for or possess sturgeon taken for
personal use from freshwater, except the Chehalis River,
from one hour after official sunset to one hour before official
sunrise.

(8) It is unlawful to possess in the field sturgeon eggs
without having retained the intact carcass of the fish from
which the eggs have been removed.

(9) It is unlawful to use a gaff or other fish landing aid
that penetrates the fish while restraining, handling or landing
a sturgeon.

(10) It is unlawful to fail to immediately return to the
water any undersize sturgeon.

WSR 08-05-086
PERMANENT RULES
HORSE RACING COMMISSION
[Filed February 15, 2008, 8:24 a.m., effective March 17, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To amend sections in chapter 260-84 WAC,
Penalties.

Citation of Existing Rules Affected by this Order:
Repealing WAC 260-84-050 and 260-84-070; and amending
WAC 260-84-060, 260-84-090, 260-84-100, 260-84-110,
260-84-120, and 260-84-130.

Statutory Authority for Adoption: RCW 67.16.020 and
67.16.040.

Adopted under notice filed as WSR 08-02-069 on
December 28, 2007.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.
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Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 6, Repealed 2.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 6, Repealed 2.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 6, Repealed 2; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

WSR 08-05-086

Date Adopted: February 14, 2008.
R. J. Lopez
Deputy Secretary

AMENDATORY SECTION (Amending WSR 07-03-066,
filed 1/16/07, effective 2/16/07)

WAC 260-84-060 Penalty matrixes. (1) The imposi-
tion of reprimands, fines and suspensions ((shal)) will be
based on the following penalty matrixes:

Class A and B Licensed Facilities

3rd Offense or
Ist Offense 2nd Offense subsequent offense
((Smoking-in-restricted-areas WAC- | $25 $56 $100))
260-20-030
Disturbing the peace WAC 260-80- | Warning to $200 and/or sus- | Warning to $500 and/or sus- | Suspension
140 pension pension
Person performing duties for which | $((56)) 100 $((300)) 200 $((456)) 300
they are not licensed WAC 260-36-
010
Unlicensed or improperly licensed | $100 $200 $300
personnel WAC 260-28-230

((Unticensed-ortmproperty-
i ] Lor fail

.

Hieense-eaneeled))

Violation of any claiming rule in
chapter 260-60 WAC

$200 to $500 plus possible suspension

$560

((Yse-efimproper;profane-orinde-
, . Ficial

$166

Failure of jockey agent to honor
riding engagements (call)((—
agents)) WAC 260-32-400

$100 $200

[33]
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Class A and B Licensed Facilities

3rd Offense or
Ist Offense 2nd Offense subsequent offense
((Reporting-ineorreet-weight—joek- | $((50)) 100 $((+00)) 200 $((200)) 300

eys)) Failure of jockey to report
correct weight WAC 260-32-150

Failure of jockey to appear for $50 $100 $200
films((—jeekeys)) WAC 260-24-

510

Failure of jockey to fulfill riding $100 $150 $200

engagement WAC 260-32-080

Jockey easing mount without cause
WAC 260-52-040

$250 and/or suspension

$((250)) 500 and/or suspen-
sion

$((566)) 1000 and/or sus-
pension

Jockey failing to maintain straight
course or careless riding with no
disqualification (jockey at fault)
WAC 260-52-040

Warning to $750 and/or suspension (riding days)

Jockey failing to maintain straight
course or careless riding resulting in

a disqualification (jockey at fault)
WAC 260-52-040

Suspension (riding days) and possible fine

Jockey's misuse of whip WAC 260-
52-040

Warning to $2500

((Yse-efstimulating-device-(may-
nelude fes) WAC 260-52-040

Entering ineligible horse WAC 260- | $((59)) 250 $((469)) 500 $((+66)) 1000
40-140 and 260-80-030

Unauthorized late scratch (WAC $200 $300 $400
260-40-010)

Arriving late to the paddock or Warning to $50 ((Watningte)) $50 to $100 | (($56t6)) $100 to $200
receiving barn WAC 260-28-200

Failure to deliver furosemide treat- | Warning to $50 $100 $200

ment form to official veterinarian

by appointed time WAC 260-70-

650

Failure to have registration papers | $((56-t6-$1060)) 200 $((+69)) 300 $((1406)) 400
on file - resulting in a scratch WAC

260-40-090

Failure to obtain permission for ((Warning-te)) $50 $100 $((400)) 200
equipment changes WAC 260-44-

010

Failure to report performance Warning to $50 $100 $150

records WAC 260-40-100

Failure to submit gelding report $100 $200 $300

WAC 260-28-295

Permanent
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Class A and B Licensed Facilities

3rd Offense or
st Offense 2nd Offense subsequent offense
Insufficient workouts - resulting in | $((56-te-$+66)) 200 $((300)) 300 $((306)) 400
scratch WAC 260-40-100
Class C Licensed Facilities
3rd Offense or
1st Offense 2nd Offense subsequent offense

((Smoking-inrestricted-areas WAC- | $25 $50 $160))
260-20-030

Disturbing the peace WAC 260-80- | Warning to $100 and/or sus- | $250 and/or suspension Suspension
140 pension

Person performing duties for which | $50 $100 $150

they are not licensed WAC 260-36-

010

Unlicensed or improperly licensed | $50 $100 $200

personnel WAC 260-28-230

((Unlicensed-erimproperlylicensed
persennel-orfatlure-tereperteorreet

. DVST

License-caneeled))

Violation of any claiming rule in
chapter 260-60 WAC

$100 to $250 plus possible suspension

((Use-ofimproeper; profane-or-inde-
, . cEicial

$560

$100

Failure to honor riding engagements | $25 $50 $100
(call) - agents WAC 260-32-400

Reporting incorrect weight - jock- | $25 $50 $100
eys WAC 260-32-150

Failure to appear for films - jockeys | $25 $50 $100

WAC 260-24-510

[35]
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Class C Licensed Facilities

3rd Offense or
1st Offense 2nd Offense subsequent offense
Failure to fulfill riding engagement | $50 $100 $200
WAC 260-32-080
Easing mount without cause WAC | $100 $200 and/or suspension $400 and/or suspension

260-52-040

Jockey failing to maintain straight
course or careless riding WAC 260-
52-040

Warning to $750 and/or suspension (riding days)

Jockey's misuse of whip WAC 260-
52-040

Warning to $2500

« . . .
. f:ﬁs ik n!;gl E EE ‘;;;E*?; 5; :

Entering ineligible horse WAC 260- | $((25)) 100 $((59)) 200 $((50)) 300
40-140 and 260-80-030
Unauthorized late scratch WAC $100 $200 $300
260-40-010
Arriving late to the paddock WAC | Warning to $25 $50 $((50)) 100
260-28-200
Failure to deliver furosemide treat- | Warning to $25 $50 $100
ment form WAC 260-70-650
Failure to have registration papers | $50 $100 $100
on file - resulting in a scratch WAC
260-40-090
Failure to submit gelding report $50 $100 $200
WAC 260-28-295
Failure to obtain permission for (Warningte-$50)) $25 $50 $((59)) 100
equipment changes WAC 260-44-
010
Class A, B and C Licensed Facilities
3rd Offense or
1st Offense 2nd Offense subsequent offense
Smoking in restricted areas WAC $50 $100 $250 and/or suspension
260-20-030
Tampering with a fire protection, $((59)) 200 $((169)) 500 $((250-ptuspessible))
prevention or suppression system or 1000 and/or suspension
device WAC 260-20-030
Failure to post problem gambling Warning to $50 $100 $200
signs WAC 260-12-250
Issuing a check to the commission | $((25)) 50 $((59)) 100 $((369)) 200
with not sufficient funds WAC 260-
28-030

Permanent

[36]




Washington State Register, Issue 08-05 WSR 08-05-086

Class A, B and C Licensed Facilities

3rd Offense or

Ist Offense 2nd Offense subsequent offense
Failure to follow instructions of the | $50 $100 $200
outrider WAC 260-24-690
Use of improper, profane, or inde- $200 $300 $500
cent language WAC 260-80-130
Failure to complete provisional ((Warningte)) $100 and $250 and ((dental)) suspen- | $500 and ((deniat)) sus-
license application within fourteen | ((dental)) suspension of sion of license pension of license
days WAC 260-36-200 license
Failure to register employees with Warning to $50 $100 $200
the commission (trainers responsi-
bility) WAC 260-28-230
Failure to furnish fingerprints WAC | $100 and suspension of $250 and suspension of $500 and suspension of
260-36-100 license license license

Nonparticipation - licensing WAC
260-36-080

License canceled

False application WAC 260-36-100

$50 to $250 and/or possible denial, suspension or revocation of license

and 260-36-120

Failure to divulge a misdemeanor or

Warning to $100

gross misdemeanor WAC 260-36-
120

Failure to divulge a felony WAC

$100 to $250 and/or denial, suspension, or revocation of license

260-36-120

Failure to provide full disclosure,

$500 fine and/or denial, suspension or revocation of license

refusal to respond to questions, or
responding falsely to stewards or

commission investigators WAC
260-24-510

Failure to pay proper industrial

In addition to being required to pay the full industrial insurance premium, the trainer

insurance premium(s) chapter 260-

will be assessed a fine equal to fifty percent of the premium due

220 WAC and WAC 260-36-230

Failure to pay ((er-defanlt-on)) L&I
payment agreement WAC 260-28-
235

((PerE&Ipremium-paymentagreement;)) Immediate suspension until premium paid
((ptas-$25)) and $50 fine for each quarter payment is late

((Fatlare toregisteremployees-with-
.. L .
bitit ) W ;;;;2923; f

Warning-te-$50))

Unlicensed person on the backside
WAC 260-20-040 ((and-260-26-
099))

Report violation to the racing association

Financial responsibility WAC 260-

Resolution with mutual agreement between the parties - failure to comply with the

28-030

agreement will result in immediate suspension

Failure to appear for a ruling confer-
ence WAC 260-24-510

Suspension (conference may be held in individual's absence)

Failure to pay fine within 7 days of

Suspension until fine paid

ruling conference (no extension

granted or no request for hearing
filed) WAC 260-24-510

Possession or use of a stimulating
device (may include batteries) WAC
260-52-040 and 260-80-100

1 year suspension plus mandatory referral to commission for revocation
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Class A, B and C Licensed Facilities

1st Offense

3rd Offense or

2nd Offense subsequent offense

Offering or accepting a bribe in an
attempt to influence the outcome of a
race WAC 260-80-010

1 year suspension plus mandatory referral to commission for revocation

Failure to wear proper safety equip- | $50
ment WAC 260-12-180

$100 $200

Horses shod with improper toe grabs

Horse scratched and $250

Horse scratched and $500 | Horse scratched and

WAC 260-44-150

fine to trainer and plater

fine to trainer and plater $1000 fine to trainer and

plater

Failure to display or possess license | $25
badge when in restricted area WAC
260-36-110

$50 $100

(2) In determining whether an offense is a first, second,
third or subsequent offense, the commission, or designee
((shalt)) will include violations((;)) which occurred in Wash-
ington as well as any other recognized racing jurisdiction. If
a penalty is not listed under second or third/subsequent
offense columns, the penalty listed in the "first offense" col-
umn ((shall)) will apply to each violation.

(3) Except as otherwise provided in this chapter, for any
other violation not specifically listed above, the stewards
have discretion to impose the penalties as provided in WAC
260-24-510 (3)(a). For violations considered minor, the fine
can be up to $500 and/or suspension for up to sixty days.
Fines for violations considered major can be up to $2,500
and/or suspension up to one year, or revocation.

(4) Circumstances which may be considered for the pur-
pose of mitigation or aggravation of any penalty ((shall)) will
include, but are not limited to, the following:

(a) The past record of the licensee or applicant;

(b) The impact of the offense on the integrity of the
parimutuel industry;

(¢) The danger to human and/or equine safety;

(d) The number of prior violations of these rules of rac-
ing or violations of racing rules in other jurisdictions; and/or

(e) The deterrent effect of the penalty imposed.

(5) For violations covered by chapter 260-70 WAC,
Medication, the stewards ((shait)) will follow the penalty
guidelines as set forth in WAC 260-84-090.

(6) The stewards may refer any matter to the commission
and may include recommendations for disposition. The
absence of a stewards' referral ((shalt)) will not preclude
commission action in any matter. A stewards' ruling ((shall))
will not prevent the commission from imposing a more
severe penalty.

AMENDATORY SECTION (Amending WSR 06-07-058,
filed 3/10/06, effective 4/10/06)

WAC 260-84-090 Equine medication and prohibited
substances—Penalties—Guidelines. (1) Upon a finding of
a violation of the medication and prohibited substances rules
in chapter 260-70 WAC, the stewards ((shalt)) will consider
the classification level of the medication, drug or substance
prior to imposing a penalty. The stewards ((shaH)) will also
consult with an official veterinarian to determine the nature
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and seriousness of the laboratory finding or the medication
violation and whether the violation was a result of the admin-
istration of a therapeutic medication as documented in a vet-
erinarian's report received per WAC 260-70-540.

(2) A lesser penalty than that established in WAC 260-
84-110 may be imposed if a majority of the stewards deter-
mine that mitigating circumstances warrant a lesser penalty.
If a majority of the stewards determine a greater penalty is
appropriate or that a penalty in excess of the authority granted
them is appropriate, they may impose the maximum penalty
authorized and refer the matter to the commission with spe-
cific recommendations for further action. In determining if
there are mitigating circumstances surrounding a medication
violation for substances referred to in chapter 260-70 WAC,
at least the following ((skall)) will be considered:

(a) The past record of the trainer and/or veterinarian in
medication/drug cases;

(b) The potential of the medication/drug to influence a
horse's racing performance;

(c) The availability of the medication/drug;

(d) Whether there is reason to believe the responsible
party knew of the administration of the medication/drug
used;

(e) The steps taken by the trainer to safeguard the horse;

(f) The probability of environmental contamination or
inadvertent exposure due to human drug use;

(g) The purse of the race;

(h) Whether the medication found was one for which the
horse was receiving a treatment as determined by the veteri-
narian report(s);

(i) Whether there was any suspicious betting pattern in
the race; and

(j) Whether the presence of the medication/drug in urine
was confirmed in serum or plasma.

(3) If a majority of the stewards determine a penalty
greater than established in these rules is appropriate, they
may impose the maximum penalty authorized and refer the
matter to the commission with specific recommendations for
further action.

(4) If the penalty is not otherwise established for a viola-
tion of chapter 260-70 WAC, the penalty ((shall)) will be
determined by the board of stewards.
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AMENDATORY SECTION (Amending WSR 05-07-064,
filed 3/11/05, effective 4/11/05)

WAC 260-84-100 Furosemide penalties. (1) Penalties
((shall)) will be assessed against any person found to be
responsible or party to the improper administration of furo-
semide or failure to administer furosemide when required, in
chapter 260-70 WAC as follows:

Fine not to exceed three hundred dollars. Multiple viola-
tions by an individual within a three hundred sixty-five day
period may be referred to the commission for further action,
which may include an additional fine or suspension.

(2) Equine medication violations from Washington and
all recognized racing jurisdictions, ((shalt)) will be consid-
ered when assessing penalties.

AMENDATORY SECTION (Amending WSR 05-07-064,
filed 3/11/05, effective 4/11/05)

WAC 260-84-110 Penalties for uniform classifica-
tions. (1) Penalties ((shal)) will be assessed against any per-
son found to be responsible or party to the improper adminis-
tration of a drug or the intentional administration of a drug
resulting in a positive test. In assessing penalties under this
section, violations in the last three hundred sixty-five days
from Washington and all recognized racing jurisdictions
((shalt)) will be considered.

(a) Class 1 - One to five year suspension and at least
$5,000 fine and loss of purse.

(b) Class 2 - Six months to one year suspension and
$1,500 to $2,500 fine and loss of purse.
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(c) Class 3 - Sixty days to six months suspension and up
to $1,500 fine and possible loss of purse.

(d) Class 4 - Zero to sixty days suspension and up to
$1,000 fine and possible loss of purse.

(e) Class 5 - Warning to fifteen days suspension with a
possible loss of purse and/or fine.

(2) A lesser penalty may be imposed if a majority of the
stewards determine that mitigating circumstances, as outlined
in WAC ((260-76-699)) 260-84-090 exist.

AMENDATORY SECTION (Amending WSR 05-07-064,
filed 3/11/05, effective 4/11/05)

WAC 260-84-120 Penalties relating to permitted
medication. (1) Should the laboratory analysis of serum or
plasma taken from a horse show the presence of more than
one approved nonsteroidal anti-inflammatory drug (NSAID)
in violation of these rules the following penalties ((shall))
will be assessed:

(a) For a first offense within a three hundred sixty-five
day period - Fine not to exceed $300;

(b) For a second offense within a three hundred sixty-
five day period - Fine not to exceed $750;

(c) For a third offense within a three hundred sixty-five
day period - Fine not to exceed $1,000.

(2) Should the laboratory analysis of serum or plasma
taken from a horse show the presence of phenylbutazone in
excess of the quantities authorized by this rule, the following
penalties ((shaH)) will be assessed:

1st offense within

Concentration 365 days

2nd offense within
365 days

3rd and subsequent offenses
within 365 days

> 5.0 but < 6.5 mcg/ml Warning

Fine not to exceed $300

Fine not to exceed $500

((2)) > 6.5 but < 10.0 mcg/ml | Fine not to exceed $300

Fine not to exceed $500

Fine not to exceed $1000

((=)) > 10.0 mcg/ml Fine not to exceed $500

Fine not to exceed $1000

Fine not to exceed $2500 and

possible suspension

(3) Detection of any unreported permitted medication,
drug, or substance by the primary testing laboratory may be
grounds for disciplinary action.

(4) As reported by the primary testing laboratory, failure
of any test sample to show the presence of a permitted medi-
cation, drug or substance when such permitted medication,
drug or substance was required to be administered may be
grounds for disciplinary action, which may include a fine not
to exceed three hundred dollars. Multiple violations by an
individual within a three hundred sixty-five day period may
be referred to the commission for further action, which may
include an additional fine and/or suspension or revocation.

(5) In assessing penalties for equine medication, prior
offenses will count regardless of whether the violation(s)
((frem)) occurred in Washington ((and-all)) or another recog-
nized racing jurisdiction((s-shall-be-eonsidered)), and regard-
less of the prior concentration level.

AMENDATORY SECTION (Amending WSR 05-07-064,
filed 3/11/05, effective 4/11/05)

WAC 260-84-130 Penalties for prohibited practices.
For a person or persons found to be responsible for ((erparty
te)) violation of WAC 260-70-545, including the treating vet-
erinarian, the following penalties ((shall)) will be assessed:

(1) For violations of WAC 260-70-545, except WAC
260-70-545 (4)(b);

(a) For first offense - Thirty day suspension and $1,000
fine;

(b) For second offense - Sixty day suspension and $2,000
fine;

(c) For third offense - One year suspension, $2,500 fine
and a mandatory referral to the commission.

(2) For violations of WAC 260-70-545 (4)((€b))), the
person or persons found to be responsible for ((er-party-te))
the violation, including the treating veterinarian ((sheH)) will
be suspended for one year, ((shalt)) pay a $2,500 fine and
((thereshall- be-amandateryreferral)) referred to the commis-

sion.

Permanent



WSR 08-05-087

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 260-84-050 Suspensions—Computation

of time.

WAC 260-84-070 Ejectment from grounds—

Permission to reenter.

WSR 08-05-087
PERMANENT RULES
HORSE RACING COMMISSION
[Filed February 15, 2008, 8:24 a.m., effective March 17, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To amend sections in chapter 260-36 WAC
that include the authority of the stewards and appropriate
penalties for failing to complete the application/licensing
process, and clarify section regarding industrial insurance
premiums for exercise riders.

Citation of Existing Rules Affected by this Order:
Amending WAC 260-36-085, 260-36-100, 260-36-200, 260-
36-220, and 260-36-230.

Statutory Authority for Adoption: RCW 67.16.020 and
67.16.040.

Adopted under notice filed as WSR 08-02-016 on
December 21, 2007.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 5, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 5, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 5, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: February 14, 2008.

R. J. Lopez
Deputy Secretary

AMENDATORY SECTION (Amending WSR 07-21-059,
filed 10/12/07, effective 11/12/07)

WAC 260-36-085 License and fingerprint fees. The
following are the license fees for any person actively partici-
pating in racing activities:

Apprentice jockey $76.00
Assistant trainer $36.00
Association employee—management $25.00
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Association employee—hourly/seasonal $15.00
Association volunteer nonpaid No fee
Authorized agent $25.00
Clocker $25.00
Exercise rider $76.00
Groom $25.00
Honorary licensee $15.00
Jockey agent $76.00
Jockey $76.00
Other $25.00
Owner $76.00
Pony rider $76.00
Service employee $25.00
Spouse groom $25.00
Stable license $47.00
Trainer $76.00
Vendor $116.00
Veterinarian $116.00

The license fee for multiple licenses may not exceed
$116.00, except persons applying for owner, veterinarian or
vendor license must pay the license fee established for each
of these licenses.

The following are examples of how this section applies:

Example one - A person applies for the following
licenses: Trainer ($76.00), exercise rider ($76.00), and pony
rider ($76.00). The total license fee for these multiple
licenses would only be $116.00.

Example two - A person applies for the following
licenses: Owner ($76.00), trainer ($76.00) and exercise rider
($76.00). The total cost of the trainer and exercise rider
license would be $116.00. The cost of the owner license
($76.00) would be added to the maximum cost of multiple
licenses ($116.00) for a total license fee of $192.00.

Example three - A person applies for the following
licenses: Owner ($76.00), vendor ($116.00), and exercise
rider ($76.00). The license fees for owner ($76.00) and ven-
dor ($116.00) are both added to the license fee for exercise
rider ($76.00) for a total license fee of $268.00.

In addition to the above fees, except for association vol-
unteers (nonpaid) at Class C race meets, a $10.00 fee will be
added to cover the costs of conducting a fingerprint-based
background check. The background check fee will be
assessed only once annually per person regardless of whether
the person applies for more than one type of license in that
year.

The commission will review license and fingerprint fees
annually to determine if they need to be adjusted to comply
with RCW 67.16.020.

AMENDATORY SECTION (Amending WSR 07-01-052,
filed 12/14/06, effective 1/14/07)

WAC 260-36-100 Fingerprints. Every person applying
for a license must furnish the commission his or her finger-
prints upon making an initial application for a license and at
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least once every three years thereafter. However, the com-
mission, executive secretary, stewards, or security investiga-
tors, in their discretion, may require fingerprints from any
applicant or licensee at any time. If an applicant fails to fur-
nish fingerprints, the stewards may suspend the license or
deny, and/or assess a fine.

AMENDATORY SECTION (Amending WSR 07-01-052,
filed 12/14/06, effective 1/14/07)

WAC 260-36-200 Application for owner's license by
trainer or other licensee. (1) A trainer, or other licensee
approved by the stewards, may submit an application for an
owner's license on behalf of an owner. Upon submitting such
application, the ((trainer)) licensee must pay all license fees
and required labor and industries premiums.

(2) Within fourteen days of the ((trainet's)) licensee's
submission of a license application on behalf of an owner, the
owner must complete the license application process by pro-
viding fingerprints, a photograph, and any other information
required by the commission. If the owner fails to complete
the application process within ((the)) fourteen days, the board
of stewards may ((reveke)) suspend the owner's license
and/or assess a fine to the licensee found responsible.

(3) No horse may start in a race if the horse is owned in
whole or in part by an owner who has failed to complete the
owner's application.

AMENDATORY SECTION (Amending WSR 07-01-051,
filed 12/14/06, effective 1/14/07)

WAC 260-36-220 Industrial insurance premiums—
Additional premiums for stalls and horses started. (1) At
the time of licensing, a trainer must pay all the industrial
insurance premiums established by labor and industries,
unless exempted under WAC 260-36-240.

(2)(a) A trainer at a Class A or B track must pay ((ar))
industrial insurance premiums ((for-exereiseriders)) based
upon the number of stalls the trainer has both on and off the

grounds of a racing association. ((The-registrationpapers
filed-in-the race-office-may be-used-to-determine-the-number
of stalls-thetrainer has-enthegreunds:)) All trainers at a

Class A or B track are required to pay at least one stall pre-
mium at the time of licensing. As to stalls off the grounds of
a racing association, a trainer must count all stalls that are
used for horses subject to being ridden by licensed exercise
riders employed by the trainer, ((where-these)) if the exercise
riders are ((stbjeet)) to be covered by Washington labor and
industries industrial insurance ((eeverage)) under the horse
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(i) For zero to twelve stalls a trainer must pay ((en-indus-
trial-insuranee)) for one stall premium ((fer-ene-exereise
rider));

(i1) For thirteen to twenty-four stalls a trainer must pay
((anindustrial-insuranee)) for two stall premiums ((for-twe
exereiseriders));

(iii) For twenty-five to thirty-six stalls a trainer must pay
((en-industrialinsuranee)) for three stall premiums ((fer-three
exereiseriders)); and

(iv) For thirty-seven or more stalls a trainer must pay
((enrindustrialinsuranee)) for four stall premiums ((ferfeur
exereiseriders)).

(d) If any trainer increases the number of stalls, on or off
the grounds, during the license year, the trainer is responsible
to pay the additional stall premiums owed as provided in this
section.

(3) (@& leulati c se_rider_industriali
ane E]ﬂm?; 1S fsil. T Hlms ; Elh 58 E.“ Cetrt Elllslﬁ };; ° E;}
raeetraeks:)) (a) A trainer at a Class C track must pay indus-
trial insurance horse-start premiums based upon the number
of different horses the trainer starts at the Class C tracks dur-
ing the calendar year. All trainers at a Class C track are
required to pay at least one horse-start premium.

(b) The number of ((exereise-riders—for-whieh)) horse-

start premiums a trainer is required to pay ((industrial-instr-
anee-premitms)) will be determined as follows:

((€®)) (1) For zero to twelve different horses ((Yisted))
started, a trainer must pay ((an-industrial-insuranee)) for one
horse-start premium ((for-ene-exereiserider));

((f))) (i) For thirteen to twenty-four different horses
((tisted)) started, a trainer must pay ((anindustrial-insuranee))
for two horse-start premiums ((fer-two-exereiseriders));

((fey)) (iii) For twenty-five to thirty-six different horses
((listed)) started, a trainer must pay ((an-industrial-insuranee))
for three horse-start premiums ((ferthree-exereiseriders));
and

() (iv) For thirty-seven or more different horses
((kisted)) started, a trainer must pay ((anindustrialinsuranee))
for four horse-start premiums ((forfour-exereiseriders)).

(((Hany trainer-inereases-the number-of horsestisted
or-thenumber-ofstallsen—or-off the grounds—duringthe
K 4 . Iditional cerid

ttenr)) (c) If, during the calendar year, a horse is started by
more than one trainer, that horse will count as a different

horse for each trainer for the purpose of calculating the num-
ber of horse-start premiums required.

industry account.

(b) ((Irthe-eventthe-number-ofstalls-a-trainerhas-onthe
gre tﬁ.; S] ;*, }]ﬁ “glf Ft l;.ﬁ f i E.i;.m he-race Ef.hs © ?E
exereiseriders)) The calculations for number of stalls will be
based upon ((the-namber-of)) stalls ((erpapersin-theraee
offtee fromthe previeus-year)) allotted by the racing associa-
tion.

(¢) The number of ((exereiseriders-for-whieh)) stall pre-
miums that a trainer is required to pay ((industrial-insuranee
premitms)) will be determined as follows:

(d) The trainer is responsible to maintain their records of

the number of different horses started, and to pay the addi-
tional horse-start premiums owed, when they increase the
number of different horses started in a race as described in
this section.

AMENDATORY SECTION (Amending WSR 07-01-051,
filed 12/14/06, effective 1/14/07)

WAC 260-36-230 Short duration industrial insur-
ance coverage. (1) Trainers entering horses to run in Wash-
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ington races will be allowed to obtain short duration indus-
trial insurance coverage under the following conditions:

(a) Trainers who ship in to Class A or B race meets may
purchase short duration industrial insurance coverage for
seven consecutive calendar days. The trainer must pay twenty
percent of the trainer base premium, and twenty percent for
each groom slot obtained, assistant trainer hired, and each
((exeretse—rider)) industrial insurance stall premium as
required in WAC 260-36-220 (all rounded to the next whole
dollar). The base premium used for this calculation will be
the industrial insurance premiums for Class A or B race
meets. A trainer may only purchase Class A or B race meet
short duration coverage for three seven-day periods per cal-
endar year.

(b) Trainers who ship in to Class C race meets may pur-
chase short duration industrial insurance coverage for seven
consecutive calendar days. The trainer must pay twenty per-
cent of the trainer base premium, and twenty percent of each
groom slot obtained, assistant trainer hired, and each ((exer-
eise-rider)) industrial insurance horse-start premium as
required in WAC 260-36-220 (all rounded to the next whole
dollar). The base premium used for this calculation will be
the industrial insurance premiums for Class C race meets. A
trainer may only purchase Class C race meet short duration
coverage for three seven-day periods per calendar year. Class
C race meet short duration industrial insurance coverage is
not transferable to a Class A or B race meet.

(2) Before short duration coverage will be allowed, a
trainer must obtain a license and pay all applicable license
and fingerprint fees required in WAC 260-36-085. The
trainer is also required to ensure that each groom, assistant
trainer, pony rider, and exercise rider hired by the trainer has
a proper license. A trainer may only employ persons on the
grounds of the racing association who are properly licensed
by the commission.

WSR 08-05-088
PERMANENT RULES
HORSE RACING COMMISSION
[Filed February 15, 2008, 8:24 a.m., effective March 17, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To amend chapters in Title 260 WAC as part of
the agency's regulatory reform effort, to match the model
rules whenever possible, and to amend section[s] in clear and
concise language (plain talk).

Citation of Existing Rules Affected by this Order:
Repealing WAC 260-52-050, 260-56-020, 260-56-070, 260-
64-030, 260-64-060, 260-76-010 and 260-76-020; and
amending WAC 260-24-030, 260-24-500, 260-24-510, 260-
24-520, 260-24-530, 260-24-540, 260-24-550, 260-24-560,
260-24-570, 260-24-580, 260-24-590, 260-24-600, 260-24-
610, 260-24-620, 260-24-630, 260-24-640, 260-24-650, 260-
24-660, 260-24-670, 260-24-680, 260-24-690, 260-24-700,
260-52-010, 260-52-020, 260-52-030, 260-52-040, 260-52-
060, 260-52-070, 260-52-080, 260-52-090, 260-56-010, 260-
56-040, 260-56-060, 260-60-300, 260-60-310, 260-60-330,
260-60-340, 260-60-350, 260-60-360, 260-60-380, 260-60-
400, 260-60-410, 260-60-420, 260-60-440, 260-60-450, 260-
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60-460, 260-60-470, 260-64-010, 260-64-020, 260-64-040,
260-64-050, 260-66-010, 260-66-020, and 260-66-030.

Statutory Authority for Adoption: RCW 67.16.020 and
67.16.040.

Adopted under notice filed as WSR 08-02-045 on
December 27, 2007.

Changes Other than Editing from Proposed to Adopted
Version: Minor change to WAC 260-24-580 to include a
responsibility of the starter to ensure that all horses are gate-
qualified before being able to start in a race.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 3, Amended 55, Repealed 7.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 3,
Amended 55, Repealed 7.

Number of Sections Adopted Using Negotiated Rule
Making: New 3, Amended 55, Repealed 7; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: February 14, 2008.

R.J. Lopez

Deputy Secretary

AMENDATORY SECTION (Amending Rule 232, filed
1/30/67)

WAC 260-24-030 ((Submittal-efroster—to-eonmis-

ster—Approval—Substitutiens:)) Commission approval
of racing officials. ((Atleastten-dayspriorto-the first dayof
arace-meeting-the-assectationshall submitin-writing to-the

appfe’vhal—eilt-he—eemmss*eﬂ—aﬁpemt—a—subs&m{&)) (_)_

least ten days prior to the first day of an approved race meet,

the association must submit to the commission, in writing,
the names of all racing officials for the race meet.

(2) At least ten days prior to the first day of an approved
race meet, the executive secretary must submit to the com-
mission, in writing, the names of all commission employees
who will be serving as racing officials for the race meet.

(3) Both the association and the executive secretary may
use substitutions as necessary. All substitutions must be

reported to the commission, in writing, at the next regular
scheduled meeting of the commission.

AMENDATORY SECTION (Amending WSR 05-07-0635,
filed 3/11/05, effective 4/11/05)

WAC 260-24-500 Racing officials. (1) Officials at a
race meet include the following:
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(a) Stewards;

(b) Racing secretary;

(¢) Horsemen's bookkeeper;

(d) Mutuel manager;

(e) Official veterinarian(s);

(f) Horse identifier;

(g) Paddock judge;

(h) Starter;

(1) Security director, association;

(j) Commission ((seeurity-inspeetor(s))) investigator(s);
(k) Commission auditor;

(1) Clerk of scales;

(m) Jockey room supervisor;

(n) Film analyst;

(o) Clocker(s);

(p) Race timer;

(q) Paddock plater;

(r) Mutuel inspector;

(s) Outrider(s);

(t) Any other person des1gnated by the commission.
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(c) Be licensed in any other capacity without permission
of the ((eommission)) executive secretary, or in case of an
emergency, the permission of the stewards;

(d) Make a wager on the outcome of any horse race ((fer

)) at a race meet
under the jurisdiction of the commission; or

(e) Consume or be under the influence of alcohol and/or
((any-prohibited-substanees)) drugs while performing official
duties.

(6) Racing officials and their assistants ((shal)) must
immediately report to the stewards every observed violation
of these rules.

(7) Complaints against officials:

(a) ((Gempl—&m%s—aga—mst—aﬂy—s{e%afd—s-haﬂ—be—made—m

fb})) Any complalnt agamst ((a)) an association racing
official other than a steward ((shall)) will be made to the
board of stewards in writing and signed by the complainant.

((A&s&eh—eemp%&mts—sh&ﬂ—%epeﬁed%e%—he—eemmrs&eﬂ—by

The association officials of a race meet ((shall)) will
include but are not limited to: Racing secretary, mutuel man-
ager, starter, horsemen's bookkeeper, association security
director, jockey room supervisor and outrider(s).

(3) Eligibility:

(a) To qualify as a racing official, the appointee ((shall))
must be;

(i) Of good character and reputation;

(i1) Familiar with the duties of the position and with the
commission's rules of racing;

(iii) Mentally and physically able to perform the duties
of the job; and

(iv) In good standing and not under suspension or ineli-
gible in any recognized racing jurisdiction.

(b) To qualify for appointment as a steward the appoin-
tee ((shal)) must be an Association of Racing Commission-
ers International-accredited steward, unless the appointee has

9))) The presiding steward will report to the executive

secretary the action taken or recommended by the board of
stewards. The executive secretary will determine whether the
matter will be referred to the commission. The board of stew-
ards will notify the complainant, in writing, of the action

been appointed as a substitute steward as provided in WAC

taken or recommended;

260-24-510, and be in good standing with all Association of
Racing Commissioners International member jurisdictions((;

| ] X hasl nted bt
ard-as-providedin-WAC260-24-510)). The commission may
waive this accreditation requirement for Class C race ((meet-
gs)) meets.

(4) The commission, in its sole discretion, may deter-
mine the eligibility of a racing official and, in its sole discre-
tion, may approve or disapprove any such official for licens-
ing.

(5) While serving in an official capacity, racing officials
and their assistants ((shalt)) may not:

(a) Participate in the sale ((et)), purchase, or ownership
of any horse racing at the meet; unless disclosed in advance
and approved by the board of stewards;

(b) Sell or solicit horse insurance on any horse racing at
the meet;

(b) Any complaint against a commission racing official,
including an association steward, will be made to the execu-
tive secretary. The executive secretary will, if able, notify the
complainant in writing of the action taken;

(8) Should any steward be absent at race time, and no
approved alternate steward be available, the remaining stew-
ards ((shal)) may appoint a substitute for the absent steward.
If a substitute steward is appointed, the ((eemmission)) pre-
siding steward will notify the executive secretary and the

association ((shal-be-netified-by-thestewards)).

AMENDATORY SECTION (Amending WSR 07-03-067,
filed 1/16/07, effective 2/16/07)

WAC 260-24-510 Stewards. (1) General authority:
(a) The stewards for each race meet are responsible to the
executive secretary for the conduct of the race meet and the
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initial agency determination of alleged rule violations in
accordance with these rules;

(b) The stewards will enforce the rules of racing in chap-
ters 260-12 through 260-84 WAC, excluding chapters 260-49
and 260-75 WAC. The stewards will take notice of alleged
misconduct or rule violations and initiate investigations into
such matters;

(c) The stewards' authority includes regulation of all rac-
ing officials, track management, licensed personnel, other
persons responsible for the conduct of racing, and patrons, as
necessary to insure compliance with these rules;

(d) All nominations, entries, ((deelaratiens)) and
scratches will be monitored by a steward;

(e) The stewards have authority to resolve conflicts or
disputes related to violations of the rules of racing and to dis-
cipline violators in accordance with the provisions of these
rules;

(f) The stewards have the authority to interpret the rules
and to decide all questions of racing. The stewards of the race
meet are hereby given authority to exercise their full power,
recommending to the commission the imposition of more
severe penalties if necessary.

(2) The stewards' period of authority will commence and
terminate at the direction of the executive secretary. One
steward will be designated as the presiding steward by the
executive secretary.

(3) Stewards ruling conference regarding violations of
rules of racing:

(a) The stewards have authority to charge any licensee or
other person with a violation of these rules, to make rulings
and to impose penalties including the following:

(1) Issue a reprimand;

(i1) Assess a fine not to exceed $2,500.00, except as pro-
vided in chapter 260-84 WAC ((260-84-060-and-260-84~
HO));

(iii) Require forfeiture or redistribution of purse or
award, when specified by applicable rules;

(iv) Place a licensee on probation;

(v) Suspend a license or racing privileges for not more
than one year per violation;

(vi) Revoke a license; or

(vii) Exclude from ((greunds)) facilities under the juris-
diction of the commission.

(b) The stewards' imposition of reprimands, fines and
suspensions will be based on the penalties in chapter 260-84
WAC.

For any violation not specifically listed in chapter 260-
84 WAC, the stewards have discretion to impose the penal-
ties as provided in (a) of this subsection.

(c) The stewards may direct a jockey to meet with the
film analyst whenever a jockey is involved in questionable,
unsafe or potentially dangerous riding. Jockeys referred to
the film analyst must appear when directed. Failure to appear
when directed will be considered a violation of the rules of
racing for which penalties may be imposed.

(d) The stewards have the authority to conduct a ruling
conference, and the authority to:

(i) Direct the attendance of witnesses and commission
employees;
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(i1) Direct the submission of documents, reports or other
potential evidence;

(iii) Inspect license documents, registration papers and
other documents related to racing or the rule violation;

(iv) Question witnesses; and

(v) Consider all relevant evidence.

(e) The stewards must serve notice of a conference to
person(s) alleged to have committed a violation, which must
contain the following information:

(1) A statement of the time and place the conference will
be held;

(i) A reference to the particular sections of the WAC
involved;

(iii) A short and plain statement of the alleged violation;
and

(iv) A statement that if the person does not appear, the
ruling will be made in his/her absence, and that failure to
appear will be considered a separate violation of the rules of
racing.

(f) Failure to appear for a ruling conference will be con-
sidered a violation of the rules of racing for which penalties
may be imposed.

(g) It is the duty and obligation of every licensee to make
full disclosure to the board of stewards and commission
investigators conducting an investigation into any alleged
violation of these rules, of any knowledge he/she possesses of
a violation of any rule of racing. No person may refuse to
respond to questions before the stewards or commission
investigators on any relevant matter within the authority of
the stewards or commission, except in the proper exercise of
a legal privilege, nor may any person respond falsely before
the stewards or to commission investigators.

(h) At the ruling conference, the stewards will allow the
person alleged to have committed a violation to make a state-
ment regarding the alleged violation.

(1) All ruling conferences will be recorded.

(j) Every ruling by the stewards from a ruling conference
must be served in writing on the person(s) or parties found in
violation within five days and must include:

(i) Time and place the ruling was made;

(ii) Statement of rules violated;

(iii) Details of the violation;

(iv) Penalties to be imposed;

(v) Procedure for requesting a hearing before the com-
mission to challenge the ruling; and

(vi) Plain statement of the options of the person found in
violation, which must include:

(A) Accepting the penalty imposed by the stewards; or

(B) Requesting a hearing before the commission chal-
lenging the stewards' ruling within seven days of service of
the ruling.

(k) ((Anypenalty)) Penalties imposed by the stewards,
except for those penalties in (1). (m). and (q) of this subsec-
tion, will be stayed if a request for hearing before the com-
mission is filed within the seven days of service of the ruling.

(1) If the stewards determine that a person's actions con-
stitute an immediate((;)) and/or substantial danger to human
and/or equine health, safety, or welfare, and a request for
hearing before the commission is filed within seven days of
service of the ruling, no stay will be granted except by a hear-
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ing before the commission. The hearing before the commis-
sion will occur within thirty days of filing the request for
hearing before the commission.

(m) If the stewards deny an application for license or
suspend or revoke an existing license for any reasons listed in
WAC 260-36-120(2), and a request for hearing before the

commission is filed within seven days of service of the rul-
ing, no stay will be granted except by a hearing before the

commission. A hearing before the commission over whether
or not to grant a stay will occur at the discretion of the com-
mission.

(n) The stewards' ruling will be posted and a copy pro-
vided to the racing association.

((()) (0) If a person does not file a request for hearing
before the commission within seven days or in the format
required by chapter 260-08 WAC, then the person is deemed
to have waived his or her right to a hearing before the com-
mission. After seven days, if a request for hearing before the
commission has not been filed, the stewards' penalty will be
imposed.

((€e))) (p) "Service" of the notice of ruling conference or
a stewards' ruling may be by either personal service to the
person or by depositing the notice of ruling conference or
stewards' ruling into the mail to the person's last known
address in which case service is complete upon deposit in the
U.S. mail.

(p)) (q) If the stewards determine that a person's
actions constitute an immediate, substantial danger to human
and/or equine health, safety, or welfare, the stewards may
enter a ruling summarily suspending the license and/or eject-
ing the person from the grounds pending a ruling conference
before the board of stewards. A summary suspension takes
effect immediately on issuance of the ruling. If the stewards
suspend a license under this subsection, the licensee is enti-
tled to a ruling conference before the board of stewards, not
later than five days after the license was summarily sus-
pended. The licensee may waive his/her right to a ruling con-
ference before the board of stewards on the summary suspen-
sion.

(4) Protests, objections and complaints. The stewards
will ensure that an investigation is conducted and a decision
is rendered in every protest, objection and complaint made to

them. ((Thestewards-are-vested-with-the pewerto-determine
%h&exte&%eﬁdisquahﬁeaﬁeﬁ—r&e&s&ef—fet&s#hey—may—phee
he-offorndine ] behind such heir iud .

interfered-with;-or-they-may-placeitdast:))

(5) Stewards' presence:

(a) On each racing day at least one steward will be on
duty at the track beginning three hours prior to first race post
time.

(b) Three stewards must be present in the stewards' stand

during the running of each race. ((Jr-ease-of emergeney;-the
executive-seeretary-may-appoint-a-substitute steward:))

(6) Order of finish for parimutuel wagering:

(a) The stewards will determine the official order of fin-
ish for each race in accordance with these rules of racing;

(b) The decision of the stewards as to the official order of
finish, including the disqualification of a horse or horses as a
result of any event occurring during the running of the race,
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is final for purposes of distribution of the parimutuel wager-
ing pool.

(7) The stewards have the authority to cancel wagering
on an individual betting interest or on an entire race and also
have the authority to cancel a parimutuel pool for a race or
races, if such action is necessary to protect the integrity of
parimutuel wagering.

(8) Records and reports:

(a) The stewards will prepare a weekly report of their
regulatory activities. The report will contain the name of the
racetrack, the date, the weather and track conditions, claims,
inquiries, protests, objections, complaints and conferences.
The report will be filed with and approved by the executive
secretary;

(b) Not later than seven days after the last day of a race
((meeting)) meet, unless approved by the executive secretary,
the presiding steward will submit a written report regarding
the race ((meeting)) meet to the executive secretary. The
report will contain:

(i) The stewards' observations and comments regarding
the conduct of the race ((meeting)) meet, the overall condi-
tions of the association grounds during the race ((meeting))
meet; and

(i1) Any recommendations for improvement by the asso-
ciation or action by the commission.

(9) Stewards' list:

(a) The stewards will maintain a stewards' list of the
horses which are ineligible to be entered in a race because of
poor or inconsistent performance or behavior on the racetrack
that may endanger the health or safety of other participants in
racing;

(b) The stewards may place a horse on the stewards' list
when there exists a question as to the exact identification or
ownership of said horse;

(c) A horse which has been placed on the stewards' list
because of inconsistent performance or behavior, may be
removed from the stewards' list when, in the opinion of the
stewards, the horse can satisfactorily perform competitively
in a race without endangering the health or safety of other
participants in racing;

(d) A horse which has been placed on the stewards' list
because of questions as to the exact identification or owner-
ship of ((satd)) the horse, may be removed from the stewards'
list when, in the opinion of the stewards, proof of exact iden-
tification and/or ownership has been established.

(e) An owner or trainer who disagrees with the stewards'
decision of placing or maintaining a horse on the stewards'
list may request and be granted a stewards' ruling conference
to challenge the decision of the stewards.

AMENDATORY SECTION (Amending WSR 98-01-145,

filed 12/19/97, effective 1/19/98)
WAC 260-24-520 Racing secretary. (((H)-Theraecing

Permanent



WSR 08-05-088 Washington State Register, Issue 08-05

meeting:)) The racing secretary is responsible for the follow-
ing duties:
1) Programming of races during the race meet;

(2) Compiling and publishing condition books;

(3) Assigning weights for handicap races;

(4) Receiving all entries, nominations, and scratches;

(5) Supervising the racing office employees. including
the assistant racing secretary;

(6) Receiving, inspecting, and safeguarding all required
foal and health certificates, Equine Infectious Anemia (ETA)
test certificates, and other documents of eligibility for all
horses competing at the track or stabled on the grounds;

(7) Recording the alteration of the sex of a horse on the
horse's foal papers and reporting such to the appropriate
breed registry and past performance services;

(8) Recording on a horse's registration certificate when a
posterior digital neurectomy (heel nerving) is performed on
that horse;

(9) Maintaining a list of heel nerved horses on associa-
tion grounds and making the list available for inspection by
persons participating in the race meet;

(10) Maintaining a list of all fillies or mares on associa-

tion grounds that have been covered by a stallion, and making
this list available for inspection by persons participating in

the race meet. This list will include the name of the stallion;

(11) Assigning stalls to be occupied by horses in prepa-
ration for racing;

(12) Determining conflicting claims of stable privileges
and maintaining a record of arrivals and departures of all
horses arriving and departing the association grounds;

(13) Establishing the conditions and eligibility for enter-
ing races and publishing the conditions and eligibility to
owners, trainers, and the commission. Conditions and eligi-
bility will also be posted in the racing secretary's office.

(a) For the purpose of establishing conditions, winnings
will be considered to include all moneys won up to the time
of the start of the race;

(b) Winnings during the calendar year will be calculated
by the racing secretary from the preceding January 1st;

(14) Entries of horses, which will include:

(a) Examining all entry blanks to verify correct informa-
tion; and

(b) Selecting the horses to start and the "also eligible"
horses, if any, from those entries received in accordance with
WAC 260-52-020;
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(15) Upon completion of the draw each day. posting a
list of entries in a conspicuous location in the race office and

making the lists available upon request;

(16) Publishing the official daily program and ensuring
the accuracy of the following information:

(a) Sequence of races to be run and post time for the first
race:

(b) Purse, conditions and distance for each race, and cur-
rent track record for each distance;

(¢) The name of licensed owners of each horse (indicate
as leased, if applicable), and the description of racing colors
to be carried;

(d) The name of the trainer and the name of the jockey
for each horse together with the weight to be carried:

(e) The post position and the saddlecloth number or des-
ignation for each horse if there is a variance with the saddle-
cloth designation;

(f) Identification of each horse by name, color, sex. age,
sire and dam; and

(2) Any other information that may be requested by the
association or commission;

(17) Update the foal certificates on all winners to reflect
type of race won and amount of purse money awarded;

(18) Accurately record on the foal certificates any trans-
fer of ownership of horses, by either claim or bill of sale, to
reflect true ownership of horse;

(19) Examining nominations received for early closing

events, late closing events, and stakes events to verify the eli-
gibility of all nominations and compile lists for publication;
(20) Maintaining the permanent records of all stakes and

verifying that all entrance moneys due are paid prior to entry
for races conducted at the race meet.

AMENDATORY SECTION (Amending WSR 98-01-1435,
filed 12/19/97, effective 1/19/98)

WAC 260-24-530 Horsemen's bookkeeper. The
horsemen's bookkeeper ((shal-maintain-therecords—and
Lotk he-duties deseribed_herei Lnai
tatn-such-other records-and-accounts-and-performsuch-other
b : - I .. ibe)) i

responsible to maintain the records, moneys and funds on
account, and the payment of all purses.

(1) Records: ((fa})) The records ((shaH)) will include the
name, mailing address, social security number or federal tax
identification number, and the state or country of residence of
((each)) all horse owners, trainers or jockeys participating at
the race ((meeting)) meet who ((kas)) have funds due or on
deposit in the horsemen's account;

((Qb}@he—reeerds—shaﬂ—mel&ée—a—ﬁ%e—e#&ﬂ—reem&ed—s%&te—
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(&) The-association ticenseeis—subject-todiseiplinary
actionb 31 thle commIsston ffi} an3 ‘l*e.)l)&aaﬁs of ornoncompli

(2) All records, moneys, and funds on account((:

beokkeepershall)) will be maintained((;
-Separate-and-apart)) separate from moneys and funds

of the association((3
€1)) in an account designated as Horsemen's Account((;

@i))) and in an account insured by the Federal Deposit
and Insurance Corporation. The records are subject to

inspection by the commission or the commission's designee
at any time.
((€b)—Fhe—horsemen's—bookkeeper—shat—be—bonded—in

&&nsfer—eﬁﬁmds—ffem—aﬂefheﬂuﬁsdie&eﬂ—))

(3) Payment of purses:

(a) The horsemen's bookkeeper ((shall)) will receive,
maintain and disburse the purses of each race and all stakes,
entrance money, jockey fees, purchase money in claiming
races, along with all applicable taxes and other moneys that
properly come into ((histher)) the bookkeeper's possession in
accordance with the provisions of ((eemmisstent)) these rules;

(b) The horsemen's bookkeeper may accept moneys due
belonging to other organizations or recognized ((meetings))
race meets, provided ((premptreturnis-made)) the moneys

are promptly returned to the organization to which the money

is due;

{&)) The horsemen's bookkeeper ((shait)) will disburse
the purse of each race and all stakes, entrance money, jockey
fees and purchase money in claiming races, along with all
applicable taxes, upon request, within ((48)) forty-eight hours
of receipt of notification that all tests with respect to such
races have cleared the drug testing;

((€e))) (d) Absent a prior request, the horsemen's book-
keeper ((shaﬂ)) will disburse moneys to the persons entitled
to receive the same within ((35)) fifteen days after the last
race day of the race ((meetinginecluding)) meet. This
includes purses for official races, provided ((that)) all tests
((with-respeet-to-sueh)) on horses in races have cleared the

drug testing laboratory and ((previded—further)) that no pro-
test or appeal has been filed with the stewards or the commis-

sion;

(e) The amount of purse money earned will be credited
in the currency of the jurisdiction in which the race was run.
There is no right to a hearing under WAC 260-08-675 for any
exchange rate loss at the time of transfer of funds to or from
another jurisdiction;

(f) In the event a protest or appeal has been filed with the
stewards or the commission, the horsemen's bookkeeper
((shal)) will disburse the purse within ((48)) forty-eight
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hours of receipt of dismissal or a final nonappealable order
disposing of ((sueh)) the protest or appeal.
(4) The association license is subject to disciplinary

action by the commission for any violation of or noncompli-
ance with the provisions of this section.

AMENDATORY SECTION (Amending WSR 98-01-145,

filed 12/19/97, effective 1/19/98)
WAC 260-24-540 Mutuel manager. ((The-mutuel

3y Ermplovli Lindividual it . :
the-parimutael department:

The mutuel manager is respons1ble for the followmg
(1) The overall operation of the parimutuel department;

(2) The correctness of all pay-off prices;

(3) To maintain records of all wagers;

(4) To provide information regarding betting patterns to
the commission, or its designee(s);

(5) To supervise all association employees who work in
the parimutuel department;

(6) To make decisions regarding the operation of the
parimutuel department; and

(7) The enforcement of the association's policy and pro-

cedures relating to the parimutuel department.

AMENDATORY SECTION (Amending WSR 98-01-145,
filed 12/19/97, effective 1/19/98)

WAC 260-24-550 Official veterinarian(s). The offi-
cial veterinarian(s) ((shal:

1)) will be employed by the commission((;

2))), and be a graduate veterinarian ((and-be)), licensed
to practice veterinary medicine in ((thisjurisdietion;

3))) the state of Washington. The official veterinar-
ian(s) will perform the following duties:

(1) Recommend to the board of stewards any horse
((deemed)) the official veterinarian believes is unsafe to be
raced, or a horse that it would be inhumane to allow to race;

((64))) (2) Place and remove horses ((en-the-veterinar-

)) from the veterinarian's list;

((5))) (3) Place and remove horses ((en-the-bleedertist
and-remove-herses)) from the bleeder list;

((€6))) (4) Supervise ((and-coentrel)) the test barn;

(D)) (5) Supervise the ((taking)) collection of all spec-
imens for testing ((aeceerdingto-procedures-approved-by-the

commission));

((68))) (6) Provide proper safeguards in the handling of
all ((Jaberatery)) collected specimens to prevent tampering,
confusion or contamination;

((Y)) (7) Provide the stewards ((with)) a written ((state-
ment)) report regarding the nature ((and)), seriousness ((ef)),
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and meaning of concentration levels, if any. for all laboratory
reports of prohibited substances in equine samples;

((49))) (8) Have jurisdiction over ((the-praetieing)) all
licensed veterinarians ((within-the-enelosure)) on the grounds
for the purpose of these rules;

((EHBH)) (9) Report to the commission the names of all
horses humanely destroyed or ((which-otherwise-expire)) that
die on the grounds at the (( i
fore)) race meet. This report will include the reason a horse
was destroyed;

((42)) (10) Maintain ((al-required)) records of post-
mortem examinations performed on horses ((whieh)) that
have died on association grounds;

((#3))) (11) Be available to the stewards prior to scratch
time each ((raeing)) race day ((at-a-time-designated-by-the

stewards)) to inspect any horses and report on their condition
((asmay-berequested-by-thestewards));

((64)) (12) Be present in the paddock during saddling,
on the racetrack during the post parade and at the starting gate
until the horses are dispatched from the gate for the race;

((5))) (13) Inspect any horse when there is a question
as to ((the)) its physical condition ((efsuehherse)) or sound-
ness;

((E6)) (14) Recommend ((seratehing—aherse)) to the
stewards a horse be scratched if((inhistherepinten)) the
horse is physically incapable of exerting its best effort to win;

((H9)) (15) Inspect any horse ((whieh)) that appears in
physical distress during the race or at the finish of the
race(( ) and ((shalh)) report ((

)) their findings
to the stewards;

(&) Refuse-employment-or payment-direetly-orindi-

20)-Ceoperate)) (16) Work with practicing veterinarians

and other regulatory agencies to take measures to control
communicable and/or reportable equine diseases;

(1)) (17) Periodically review ((alt)) horse ((papets
under-thejurisdiction-of the-commisston)) registration certif-

icates to ensure that all required test and health certificates
are current and properly filed in accordance with these rules;
and

(22 Be—autherized—te)) (18) Humanely destroy any
horse ((deemed-te-be)) so seriously injured that it is in the
best interests of ((raeing)) the horse to ((se)) act.

AMENDATORY SECTION (Amending WSR 99-05-048,
filed 2/12/99, effective 3/15/99)

WAC 260-24-560 Horse identifier. ((The-horse-identi-
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] I identified | o
is-netin-conformity-with-theserules:)) The horse identifier is

responsible for performing the following duties:

(1) Inspect the certificate of registration or each horse
scheduled to compete at the race meet to ensure the proper
identification;

(2) Examine every starter in the receiving barn or pad-
dock for lip tattoo, sex, color, and markings or other identifi-
cation method approved by the appropriate breed registry and
the commission for comparison with its registration certifi-
cate to verify the horse's identity;

(3) Approve each horse to enter and race by determining
that they are properly tattooed and match their breed specific
foal certificate: and

(4) Report to the board of stewards any horse not prop-
erly identified or whose registration certificate is not in com-
pliance with these rules.

AMENDATORY SECTION (Amending WSR 98-01-145,
filed 12/19/97, effective 1/19/98)

WAC 260-24-570 Paddock judge. (((H-Thepaddoeck
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is—eapable-of performing safely-inthe paddeck:)) The pad-
dock judge is responsible for performing the following
duties:

(1) Supervise the horses in the paddock and saddling
enclosure;

(2) Inspect all equipment of each horse to ensure safety:

(3) Monitor any equipment as requested by the board of
stewards;

(4) Prohibit any change of equipment listed in WAC
260-44-010 without approval of the board of stewards;

(5) Ensure that all horses are generally mounted at the
same time, and all horses leave the paddock for the post
parade in the proper sequence;

(6) Supervise paddock schooling of all horses approved
for schooling;

(7) Place and remove horses on the paddock list for poor
or unruly behavior in the paddock. Horses placed on the pad-
dock list will be refused entry until the horse has been satis-
factorily schooled in the paddock. Schooling will be under
the direct supervision of the paddock judge or his/her desig-
nee;

(8) Ensure that only properly authorized persons are per-
mitted in the paddock; and

(9) Report to the stewards any unusual activities in vio-
lation of these rules.

AMENDATORY SECTION (Amending WSR 98-01-145,

filed 12/19/97, effective 1/19/98)

WAC 260-24-580 Starter and assistant starters. (((H
Fhe-starter-shall:

[49]
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4-Thestarterand-assistant-startershalrepert-al-unau-
therized-activitiesto-the stewards:)) (1) The starter is respon-

sible for the following duties:

(a) Approve all horses which have never started to
ensure that the horse is familiar with, and capable of, break-
ing from the starting gate.

(b) Ensure all participants have an equal opportunity to a
fair start;

(c) Supervise the assistant starters;

(d) Provide a sufficient number of assistant starters for
each race;

(e) Assign the starting gate stall positions to assistant
starters and notify the assistant starters of their respective
stall positions, or assign a foreman to act in his behalf, before
post time for each race:

(f) Assess and make recommendations to the board of
stewards on the ability of each person applying for an initial
jockey license in breaking from the gate and working a horse
in the company of other horses;

(2) Load horses into the gate in any order necessary to
ensure a safe and fair start.

(2) The starter will place and remove horses on the
starter's list for poor or unruly behavior in the starting gate.
Horses placed on the starter's list will be refused entry until
the horse has been satisfactorily schooled in the starting gate.
Schooling will be under the direct supervision of the starter or
his designee.

(3) The starter has complete authority over the starting
gate, the starting of horses, and the authority to give orders,
which are not in conflict with these rules.

(4) The starter will appoint all assistant starters. Assis-
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(5) Assistant starters may not:

(a) Handle or take charge of any horse in the starting gate
without the expressed permission of the starter;

(b) Impede the start of a race;

(c) Strike a horse with a whip;

(d) Use a device, unless approved by the stewards, to
assist in the loading of a horse into the starting gate;

(e) Slap, boot or otherwise dispatch a horse from the
starting gate;

(f) Strike or use abusive language to a jockey; or

(g) Accept or solicit any gratuity or payment other than
his/her regular salary. directly or indirectly, for services in
starting a race.

(6) The starter and assistant starters will report all unau-
thorized activities to the stewards.

AMENDATORY SECTION (Amending WSR 98-01-145,

filed 12/19/97, effective 1/19/98)

WAC 260-24-590 Security director, association.
((%Che—seetmtry—dﬁeeter—simﬂ—be—aﬁp}%%ed—by—ﬂae—&sseer&&eﬂ

The security director will be employed by the association and

will be responsible for maintaining the security and safety of
the association's grounds. The security director will provide

daily reports to the commission investigators related to any
incidents or occurrences on the association grounds, which
may constitute a violation of the rules in Title 260 WAC. The
security director will work with the board of stewards and

commission investigators in all matters related to licensing
and regulation of all applicants and licensees on association

grounds.

AMENDATORY SECTION (Amending WSR 98-01-145,
filed 12/19/97, effective 1/19/98)

WAC 260-24-600 Commission ((seeurity—inspee-
t-e-r(s))) nvestlgatorgs[ ((:Phe—eemﬂﬂsaeﬂ—seetmtyhrﬂspee-

eases-before-the stewards-and-other-duties-assetforth-bythe
commission—or-the-stewards:)) The commission investiga-
tor(s) report to the executive secretary or designee. The

investigator(s) are responsible to investigate allegations of

tant starters must first demonstrate they are adequately

wrongdoing and violations of Title 260 WAC. The investiga-

trained to safely handle horses in the starting gate. In emer-

tor(s) will present cases before the board of stewards, the

gencies the starter may appoint qualified individuals to act as
substitute assistant starters.
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AMENDATORY SECTION (Amending WSR 98-01-145,
filed 12/19/97, effective 1/19/98)

WAC 260-24-610 Commission auditor. ((Fhe-eom-
. litorshatLl iblefor

-)) The commis-
sion auditor is responsible for the following duties:

(1) Reviewing annually the financial statements of the

racing association.

2) Verifying the monetary commissions due to each
entity as required by law, rule or agreement.

3) Verifying Washington-bred eligibility and the

accounting for the Washington-bred owners' bonus fund.
(4) Verifying payoffs on betting pools as requested by

the commission or designee.

AMENDATORY SECTION (Amending WSR 98-01-145,

filed 12/19/97, effective 1/19/98)

WAC 260-24-620 Clerk of scales. ((The-eleskofseales
shall:

-)) The clerk of scales is respon-

sible for the following duties:
(1) Verifying the presence of all jockeys in the jockey's
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6) Maintaining the records of applicable winning races
on all apprentice certificates at the race meet;
(7) Releasing the apprentice jockey certificates when
either the jockey departs or at the conclusion of the race meet;
(8) Reporting immediately to the board of stewards any
violations of the rules of racing.

AMENDATORY SECTION (Amending WSR 98-01-145,

filed 12/19/97, effective 1/19/98)

WAC 260-24-630 Jockey room supervisor. ((the
ol . hall

joekeyroont)) The jockey room supervisor is responsible for
the following duties:

(1) Supervising the conduct of the jockeys and their
attendants while they are in the jockeys' room;

(2) Keeping the jockeys' room clean and safe for all par-
ticipants;

(3) Ensuring all jockeys are in the correct colors before
leaving the jockeys' room to mount their horses;

(4) Keeping a daily program available for the jockeys so
they have ready access to mounts that may come available;

(5) Keeping unauthorized persons out of the jockeys'
room;

(6) Assisting the clerk of scales in the weighing in or out
of jockeys when authorized by the stewards or clerk of scales;
and

(7) Reporting to the clerk of scales or stewards any
unusual occurrences in the jockeys' room.

AMENDATORY SECTION (Amending WSR 98-01-145,
filed 12/19/97, effective 1/19/98)

WAC 260-24-640 Film analyst. ((Fhefitmanatyst

whenutilized;shall-be-respensible-for-assisting-the-stewards
ol o cFreinkein thei . id
eoverage-ofeachraceTheanalystshall performsuch-other

-)) The film
analyst, when utilized. is responsible for the following duties:

room at the time required by rule;

(2) Verifying all jockeys are properly licensed;

(3) Verifying the correct weight of each jockey at the
time of weighting out and weighing in;

(4) Overseeing the security of the jockey's room, includ-
ing the conduct of the jockeys and their attendants:;

(5) Recording all required data on the scale sheet and
submitting the completed scale sheet to the horseman's book-

(1) Keeping a daily video list as directed by the stewards
and have it displayed in plain view for all jockeys;

(2) Reviewing with all apprentice jockeys the video
record of all their rides;

(3) Reviewing with jockeys the video record of their
rides as directed by the board of stewards;

(4) Assisting the board of stewards by reviewing all
races and reporting to the board of stewards any unsafe or

keeper at the end of each race day:;

potentially dangerous occurrences detected;

Permanent
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(5) Performing any other duties as assigned by the board

of stewards.

AMENDATORY SECTION (Amending WSR 04-07-074,

filed 3/15/04, effective 4/15/04)
WAC 260-24-650 Clocker((¢s))). (((H-TFhe-elocker(s)

ing-aetivities:)) (1) The clocker is responsible for the follow-

ing duties:
(a) Be present during training hours at each association

to record the time and distance of each horse's official work-
out. (A clocker is not required to be present for any other
workouts);

(b) Prepare a daily record of all official workouts, which
must include:

(i) The name of each horse;

(ii) The name of the track and training center where the

official workout occurred; and
(iii) The time and distance of each horse's official work-
out;

(c) Deliver the daily record of all official workouts
occurring on association grounds to the racing secretary at
the end of each day's training.

(2) The clocker recording official workouts off the asso-
ciation grounds, during the association's scheduled race meet
and training dates, will deliver the daily record of all official
workouts to the racing secretary within twenty-four hours.

(3) Approval for a clocker's license will be based on the

individual's knowledge of and proficiency in performing
clocking activities.

AMENDATORY SECTION (Amending WSR 98-01-145,
filed 12/19/97, effective 1/19/98)

WAC 260-24-660 Race timer. (((D—Fhe-timershal

acetrately record-thetime-elapsed-between-the-start-and-fin-
ish-efeachraee:

Permanent
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. .
. 612) H*e] tme S]ha“ be *e;e*ded] f.ie]f*’] Ehel.“*s‘a"t that-the

The race timer is responsible for the following duties:

(1) Recording accurately the time elapsed between the
start and finish of each race. The time will be recorded from
the instant the race begins until the first horse reaches the fin-
ish line. (As a backup to the electronic timer, the race timer
will also use a stopwatch to time all races. In time trials, the
race timer will ensure that the board of stewards approves
three designees to use at least three stopwatches.)

(2) Posting the official running time on the infield totali-
sator board at the end of each race. (At a racetrack equipped
with an appropriate infield totalisator board, the timer will
post the split times for races in fractions as a race is being run.
For quarter horse races, the timer will post the official times
in hundredths of a second.)

(3) Maintaining a record of fractional and finish times of
each race. The record will be available for inspection by the
board of stewards.

AMENDATORY SECTION (Amending WSR 98-01-145,
filed 12/19/97, effective 1/19/98)

Paddock plater. ((Thepaddoeek

tenr-)) The paddock plater is
responsible for the following duties:

(1) Be available during race hours to perform emergency
shoeing repairs on horses in the receiving barn, paddock, or
during post parade;

(2) When directed by the board of stewards, inspect the
height of toe grabs, or type of shoes on all horses, either in the
receiving barn or paddock.

AMENDATORY SECTION (Amending WSR 98-01-145,
filed 12/19/97, effective 1/19/98)

WAC 260-24-680 Mutuel inspector. ((Fhe-mutuel
. ; ; ity
mspector S}“.'H O Eisii Fm.“m"“il AEOTHIg activity ’ e
mg EH,E t]iEt]hﬂ]HEEEl ;E t;s“ﬂg Ef’ t},ﬁ EEEahS.aEE.{ SSSEE?.‘ E*kl
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mutael - manager-asrelated-to-chapter 260-48-WAC-and-shall
performother-duties—as-directed-bythe-ecommisston:)) The

mutuel inspector is responsible to oversee the parimutuel
wagering activity during the race meet. This will include, but
is not limited to, testing of the totalisator system, reviewing
unusual wagering patterns, providing information to the
board of stewards, assisting the commission auditor and asso-
ciation mutuel manager, reviewing association simulcast
contracts, and performing other duties as directed by the
board of stewards.

AMENDATORY SECTION (Amending WSR 98-01-145,
filed 12/19/97, effective 1/19/98)

WAC 260-24-690 Outrider(s). ((Fhe-duty-of-the-out

)

outrider(s) is responsible for the following duties:

(1) During training hours:

(a) Maintaining safety on the racetrack;

(b) Ensuring all persons on horseback ride in a safe and
prudent manner:;

(c) Ensuring all persons on horseback have the proper
safety equipment;

(d) Promptly reporting to the commission investigators

any questionable conduct, and all injuries occurring on the
track; and

(e) Reporting to the commission investigators, or stew-

ards, unsafe riding, any persons on horseback who may be
under the influence of alcohol and/or drugs.

(2) During racing hours:
(a) Maintaining order during post parade;
(b) Ensuring all persons on horseback have the proper

safety equipment;
(c) Ensuring that the horses arrive at the starting gate at
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AMENDATORY SECTION (Amending WSR 00-06-069,
filed 3/1/00, effective 4/1/00)

WAC 260-52-010 Paddock to post. (1) Permission
must be obtained from a steward to exercise a horse between
races.

(2) In a race, each horse ((shalt)) must carry a conspicu-
ous saddlecloth number and a head number, corresponding to
((his)) its number on the official program. In the case of an
entry each horse making up the entry ((shat)) must carry the
same number (head and saddlecloth) with a distinguishing
letter. For example, 1-1A, 1X. In the case of a field the horses
comprising the field ((shalt)) must carry an individual num-
ber; i.e., 12,13, 14, 15, and so on.

(3) After the horses enter the track, and before the start of
the race, no jockey ((shall)) may dismount and no horse
((shall-be-entitled-to-the-eare-of an-attendant)) may be handled
by anyone other than the jockey., the starter, the starter's assis-
tants, the outrider, the pony rider, or the official veterinarian
without ((eensent)) permission of the stewards or the
starter((;and-the-horse-must befree-ofall-hands-other-than

|  theioel . bef |
releases-the-barrier)).

(4) In the case of ((aeeident)) injury to a jockey, his/her
mount, or damage to equipment, the stewards or the starter
may permit the jockey to dismount and the horse to be cared
for during the delay((;and-may)). The stewards may permit
all jockeys to dismount ((and-all-herses-te-be-attended)) dur-
ing the delay.

(5) All horses ((shalt)) must participate in the post
parade, which includes passing the steward's stand and,
((onderpenalty-of-disqualifieation;shall)) all horses must
carry their weight from the paddock ((te-the-startingpest;
such-parade-to-pass-thesteward's-stand)) until the finish of the

race unless approved by the stewards.

(6) ((Aﬁeﬁeﬁ{efmg—ﬂ&e—&aeleﬂe{—mefe—th&ﬂ—l%—lm

wafm—up—ef—ge—&s—t-hw—[ﬂe&se—te—the—pes{—)) The post parad

may not exceed twelve minutes unless approved by the stew-

post time; and
(d) Reporting to the stewards any questionable conduct,

and unsafe riding.

AMENDATORY SECTION (Amending WSR 98-01-145,
filed 12/19/97, effective 1/19/98)

WAC 260-24-700 ((Any-otherpersen—designated-by
the-eommission:)) Other racing official designated by the
commission. ((Fhe-eommission-may-ereate-additionalracing
offtetal-pesitions;-asneededPersonsseleeted for-theseposi-

i halll dorod rao] cEicial | shalbl b

ter:)) The commission may create additional racing official
positions. Persons selected to these positions will be consid-

ards. When horses have reached the post, they ((shal)) will
be started without unnecessary delay.

(7) If the jockey is ((se)) injured on the way to the post
((as—torequire-anotherjoekey)), the horse ((shall)) will be

taken to the paddock and another jockey obtained, if avail-
able.

(8) No person ((shall)) may wilfully delay the arrival of
a horse at the post.

(9) No person other than the rider, starter, or assistant

starter ((shal-be-permittedte)) may strike a horse, or
attempt((;-by-sheuting-er-etherwise)) to assist ((itHingettinga

start)) the horse in starting.

(10) ((Jn-alt-raees)) A jockey is not required to carry a
whip. However, in any race in which a jockey will not ride

ered racing officials and subject to the same eligibility
requirements outlined in this chapter. Persons selected will
be responsible to perform duties assigned to them.

with a whip, ((anannouncement-of-thatfact-shall-be-made

ever—the—pﬁbhc—&dérfess—sys%em)) the public will be notified
prior to the race
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AMENDATORY SECTION (Amending WSR 00-20-028,
filed 9/27/00, effective 10/28/00)

WAC 260-52-020 Post position. Post position ((shaH))
will be determined publicly by lot in the presence of the rac-
ing secretary or his/her deputy, a steward or steward desig-
nee. ((Afteraregularecardedrorse—or-horses-have been
exeused-fromaraee)) In the event of a scratch at a designated
time, and if "also-eligible" horses are listed, all horses
((shatl)) will move up in post position order; except in the
case of a race on the straightaway, in which case the also-eli-
gible ((shall)) must take the ((stall)) starting position of the
horse ((deelared-eut-or)) scratched. The above rule ((shall))
will apply unless the association specifically states otherwise
in its stakes or condition book.

AMENDATORY SECTION (Amending WSR 00-06-069,
filed 3/1/00, effective 4/1/00)

WAC 260-52-030 Starting the race. (1) The starter is
responsible for assuring that each participant receives a fair
start.

(2) If, when the starter dispatches the field, any door at
the front of the starting gate stalls ((sheuld)) does not open
properly ((due-to-a—mechanicalfatlure-or-malfunetion)) or
((sheuld-any)) if the action by any starting gate personnel
directly cause a horse to receive an unfair start, the stewards
may declare such a horse a nonstarter.

(3) Should a horse((;netseratehed-priorto-thestart;)) not
be in the starting gate stall ((thereby-eausingitte-beleftwhen

the-fieldis-dispatehed-by-thestarter;)) at the time the starting
gates are opened, the horse ((shalt)) will be declared a non-
starter by the stewards.

(4) Should an accident or malfunction of the starting
gate, or other unforeseeable event occur during the running of
the race, which compromises the fairness of the race or the
safety of ((raee)) the participants, the stewards may declare
individual horses to be nonstarters, exclude individual horses
from one or more parimutuel pools or declare a "no contest"
and refund all wagers except as otherwise provided in the
rules involving multirace wagers.

AMENDATORY SECTION (Amending WSR 00-06-069,
filed 3/1/00, effective 4/1/00)

WAC 260-52-040 Post to finish. (1) All horses ((shalt))
must be ridden out in every race. A jockey ((shall)) may not
ease up or coast to the finish, without reasonable cause, even
if the horse has no apparent chance to win prize money. A
jockey ((shall)) must always give ((a)) his/her best effort dur-
ing a race((-and)). Each horse ((sha)) must be ridden to
win. No jockey ((shaH-unneecessarily)) may cause his/her
horse to shorten its stride so as to give the appearance of hav-
ing suffered a foul.

(2) If a jockey strikes or touches another jockey or
another jockey's horse or equipment, his/her mount may be
disqualified.

(3) When clear in a race a horse may be ridden to any
part of the course((;but)). If any horse swerves, or is ridden
to either side, so as to interfere with, impede, or intimidate
any other horse, ((it)) the horse may be disqualified((3)).
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)) A horse may not
interfere with another horse and thereby cause the other horse

to lose ground or position, or cause the other horse to break
stride. When this interference occurs in the part of the race
where the other horse loses the opportunity to place where it

might reasonably be expected to finish, the stewards may dis-
qualify the interfering horse.

(5) If the stewards determine the foul was intentional, or
due to careless riding, the jockey may be held responsi-

ble((3)).

(6) In a straightaway race, every horse must maintain
position as nearly as possible in the lane in which it starts. If
a horse is ridden, drifts or swerves out of its lane ((in-sueh-a
manner-that+t)) and interferes ((with)), impedes, or intimi-
dates another horse, it ((is)) may be considered a foul and
may result in the disqualification of the offending horse.

(7) ((When-the-stewards—determine-that-a-horseshal-be
’ Hified ¢ ] he offendine | behind suel

plaee-itlast;)) When a horse is disqualified, the stewards may
place the offending horse behind the horse(s) it interfered

with, place it last, or declare it unplaced and ineligible for any
purse money and/or time trial qualification. In the case of
multiple disqualifications, under no circumstance may a
horse regain its finishing position once it has been disquali-
fied.

(8) If a horse is disqualified, any ((hetse—er)) horses
((with—whieh)) it is coupled ((as-an-entry)) with may also be
disqualified((s)).

(9) When a horse is disqualified in a time trial race, for
the purposes of qualifying only, it ((shal)) must receive the
time of the horse it is placed behind plus one-hundredth of a
second penalty or more exact measurement if photo finish
equipment permits, and ((shall-be)) remain eligible to qualify
for the finals or consolations of the race on the basis of the
assigned time((3)).

(10) In time trials, horses must qualify on the basis of
time and order of finish. Times are determined by the official
timer. If the automatic timer malfunctions, averages of a
minimum of three hand times must be used for that individual
race. In the instance of horses competing in the same race
receiving identical times, order of finish must determine

qualifiers. In the event two or more horses receive identical
times for the final qualifying position, a draw by lot con-
ducted by the stewards will determine the final qualifying
positions.

(11) If a horse that qualified for the finals should be

unable to enter due to racing soundness or scratched for any
other reason other than a positive test or rule violation, the

owner will receive last place purse money. If more than one
horse is scratched from the final, then those purse moneys
will be added together and distributed equally among those
owners.
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12) If a qualifier for a final or consolation is disqualified
for ineligibility or a rule violation after the time trials are

declared official, but prior to entry for the final or consola-
tion, the nonqualifier with the next fastest time must replace
the disqualified horse. Ifa qualifier is disqualified after entry
for the final or consolation for any reason other than
unsoundness, illness or death, the purse will be redistributed

among the remaining qualifiers.
(13) Possession of any electrical or mechanical stimulat-

ing or shocking device by a jockey, horse owner, trainer or
other person ((&utheﬂ—zed—te—haﬁd-}&er—&tteﬁd—te—a—hefs&s-haﬂ))
will be considered prima facie evidence of a violation of
these rules and is sufficient grounds for the stewards to
scratch or disqualify ((the)) any horse((; )) involved, and sum-
marily suspend the individual in possession of the device.

((QHQJPhe—s{e\wés—mayFée%efmﬂe—&r&t—H&eﬁe—sh&H—be

H2)Ne)) (14) Any jockey carrying a whip during a race
((shall-fail-te)) must use the whip in a manner consistent with
using his/her best efforts to win.

((3Y)) (15) Any jockey who uses a whip during the run-
ning of a race is prohibited from whipping a horse:

(a) In an excessive or brutal manner;

(b) On the head, flanks, or on any part of its body other
then the shoulders or hind quarters;

(c) During the post parade except when necessary to con-
trol the horse;

(d) When the horse is clearly out of the race;

(e) Steadily, even though the horse is showing no
response to the whip.

AMENDATORY SECTION (Amending WSR 00-07-041,
filed 3/6/00, effective 4/6/00)

WAC 260-52-060 Camera ((and-photographs)) mal-
functions and determining finish positions. (1) ((0a=aH

tracks—proper)) The photo finish cameras ((shall-be-installed
as)) will be used as an aid to the stewards, ((plaeing-and

patreljudges;)) however, in ((aH-eases;-the—cameras-are
merely-an-aid-and)) the event of a malfunction of the camera,

the demsmn((s—ef)) b the stewards ((afe—te—be—ﬁﬂﬂl—”P}re—phe-

}e&st—eﬂe—eeﬂsp*e&e&s—pl-&ee—&s—pfeﬂﬂa&y—&s—pes&rb}e—&ftef
eachrace-where-a-photo-finish-eeeurs)) of the order of finish

is final.
(2) ((Fhe-associationshallleep-onfile for the-duration-of
the-meeting-eachplate-or film-or tape-of cachrace forrefer-
i isstof)) [n

enece-orreproductionuponrequest-of the-commisston:
placing the horses at the finish, the position of the horses'
noses only will be considered and not any other part of the

body.

AMENDATORY SECTION (Amending WSR 99-05-047,
filed 2/12/99, effective 3/15/99)

WAC 260-52-070 Declaring race "official." (1) The
clerk of the scales ((shat)) will weigh in ((al)) at least the
first four placing jockeys after each race, and after weighing,
((shall)) will notify the stewards if the weights are correct.
The stewards may then declare the race official. However,
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the commission may authorize a racing association to employ
a "((fast)) quick official" method of declaring a race official
when a written request is received from the racing association
at least 45 days prior to the opening of the race meeting.
When using the "((fast)) quick official," jockeys ((shal))
must claim foul immediately following the running of the
race, while still mounted on the race track. The association
will be responsible for having an outrider or other individual
situated on the race track and equipped with a communica-
tion device for relaying any objections to the stewards. Own-
ers and trainers must claim foul directly to the stewards via
telephones assigned by the association for that purpose and
situated throughout the facility. No claim of foul will be con-
sidered by the stewards after a race has been declared official.

(2) Nothing in these rules ((shal-be-construed-to-prevent
the-placingjudges;—with-the-appreval-ef)) will prevent the

stewards((;)) from correcting an error before the display of
the sign "official" or from recalling the sign, "official" in case

((ithas-been-displayed-threugh)) of an error.

AMENDATORY SECTION (Amending WSR 00-20-027,
filed 9/27/00, effective 10/28/00)

WAC 260-52-080 Official time of the race. ((That))
The time recorded for the first horse to cross the finish line
((shall)) will be the official time of the race. (Except as pro-

vided by WAC 260-70-710((;ramely;-that-if-a-herse-estab-

Hishes—atrack record-andittaterdevelopsin-theechemieal
Lsis of 4l o that il ol o drig.

then-such-trackrecord shall-be-null-and-veid)).)

AMENDATORY SECTION (Amending Rules of racing,
filed 4/21/61)

WAC 260-52-090 Dead heats. ((See-WAC2606-64-
0860-)) (1) In a dead heat for first place, each horse will be
declared a winner and the actual earning the horse receives

(2) When a dead heat occurs for first place, all purses or
prizes to which the first and second place horses would have
been entitled to will be divided equally among them. This
will apply in dividing all purses or prizes, whatever number
of horses are involved in the dead heat, and for whatever
places the dead heat is run.

(3) When a dead heat is run for second place and an
objection or inquiry is made against the winner of the race,

and the winner is disqualified, the horses that finished in the
dead heat for place will both be declared winners. This will

apply when determining the official placing, whatever num-
ber of horses is involved in the dead heat, and for whatever
places the dead heat is run.

(4) If the owners involved in a dead heat cannot agree as
to which of them is to receive a trophy. plaque, or other prize
that cannot be divided, the decision will be determined by lot
by the stewards or their designee.
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REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 260-52-050 Placing judges—Duties.

AMENDATORY SECTION (Amending Rules of racing,
filed 4/21/61)

WAC 260-56-010 ((Whoe—mayfiles)) Objections
(claim of foul). (1) ((A—pretest)) An objection involving the

running of a race, ((exeepta-protestinvelvingfrand;)) may be
filed ((enly)) by the owner ((fet)). his/her authorized

agent((})), trainer, or jockey of a horse ((eﬂgaged)) in the race
((ever-which-the-pretestis-made)), or by a racing official of
the meeting.

@) ((
sef:)) An objection may be received by the clerk of scales,
stewards, or their designees.

(3) An objection must be filed before the race is declared
official, including whenever the "quick official" method is
used.

(4) The stewards will rule on all objections and deter-
mine the extent of disqualification, if any, of a horse in the
race. The stewards' decision is final and cannot be chal-
lenged under WAC 260-08-675.

NEW SECTION

WAC 260-56-031 Prerace protests. (1) All prerace
protests to the participation of a horse entered in any race
must be made in writing to the board of stewards, signed by
the person making the protest, and submitted no later than fif-
teen minutes prior to post time for the race in question. The
protest must contain the specific reason or grounds for the
protest.

(2) A protest to a horse which is entered in a race may be
made on, but not limited to, the following:

(a) An error or omission in the entry of a horse;

(b) The horse entered to run is not the horse it is repre-
sented to be at the time of entry;

(c) The horse is not qualified to enter under the condi-
tions specified for the race, the weight allowances are
improperly claimed, or the weight to be carried is incorrect
according to the conditions of the race; or

(d) The horse is owned in whole or in part, or leased or
trained by a person ineligible to participate in racing or other-
wise ineligible to own a race horse as provided in these rules.

(3) The decision of a prerace protest by the board of
stewards is final and may not be appealed.

NEW SECTION

WAC 260-56-035 Post-race protests. (1) A protest
against any horse which has started in a race must be made in
writing to the board of stewards, signed by the person making
the protest, and submitted within seventy-two hours of the
race (excluding nonrace days). If the incident for which the
protest is made occurs within the last two days of the meet-
ing, the protest must be filed within seventy-two hours of the
closing day.
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(2) A protest may be made on any of the following
grounds:

(a) The order of finish as officially determined by the
stewards was incorrect due to an oversight or errors in the
number of the horses which started the race;

(b) The weight carried by a horse was improper, due to
fraud or willful misconduct; or

(c) An unfair advantage was gained by violation of the
rules.

(3) The time limitation on the filing of protests will not
apply in any case in which fraud or willful misconduct is
involved.

AMENDATORY SECTION (Amending Rules of racing,
filed 4/21/61)

WAC 260-56-040 Disposition of moneys, prizes,
pending outcome. (1) Pending the determination of a pro-
test, any money or prize won by a protested horse, or any
other money affected by the outcome of the protest ((shall))
will be held by the racing association until the protest is
((determined)) decided.

(2) If a protest is upheld by the board of stewards, any
purse moneys or prizes previously distributed must be
returned for redistribution.

(3) Any person who fails to return any purse moneys or
other prizes for redistribution may be subject to disciplinary
action by the stewards.

AMENDATORY SECTION (Amending Rules of racing,
filed 4/21/61)

WAC 260-56-060 Frivolous protests or objections.
No person ((shall)) may make frivolous protests or objec-
tions.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 260-56-020
WAC 260-56-070

Requisites—Time for filing.

Records and reports.

AMENDATORY SECTION (Amending WSR 05-07-063,
filed 3/11/05, effective 4/11/05)

WAC 260-60-300 Who may claim. (1) In claiming
races, any horse is subject to be claimed for its entered price
by any owner licensed by the commission, including a pro-
spective owner who has been issued a claiming certificate, or
by a licensed authorized agent for the account of such owner.

(2) In order to claim a horse as a prospective owner, a
person ((shalt)) will submit to the stewards a completed
application for a prospective owner's license and the name of
a licensed trainer who will assume the care and responsibility
for any horse claimed. The stewards ((shall)) may issue a
claiming certificate to the applicant upon satisfactory evi-
dence that the applicant is eligible for an owner's license.
Once the prospective owner has successfully claimed a horse
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and made payment of labor and industry fees due, he/she
((shath)) will be considered an owner. At that time the owner
should contact a commission office for a new identification
badge.

(3) The names of licensed prospective owners who have
been issued a claiming certificate ((skal)) must be promi-
nently displayed in the offices of the commission and the rac-
ing secretary.

(4) A claiming certificate ((shal)) will expire ((with))
forty-five days from the date of issue, but may be extended
with approval of the stewards: at the conclusion of the race
meet at which it was issued, upon the claim of a horse, or
upon issuance or denial of an owner's license, whichever
comes first.

(5) No owner or prospective owner ((shal)) may claim
more than one horse in any one race.

(6) An authorized agent may claim up to two horses, if
each horse is claimed on behalf of ((&)) entirely different
((ewner)) ownerships, ((astengas)) and the ((ewners)) own-
erships do not have a common interest in both claims. An
authorized agent ((shal)) may not make a claim on the same
horse for different owners.

(7) (Whenatrainingstable-consists-efhorses-owned by
more-than-ene-person;not)) No more than two claims may be
entered ((en-behalf-ofsuchtrainingstablein)) with the same
trainer listed in any one race.

(8) ((Frelaiming racesnot-mere-thantwo-herses—inthe

. or il L ofd] .
start:)) No trainer may enter or start more than two horses for
a claiming price in one race.

AMENDATORY SECTION (Amending WSR 96-12-008,
filed 5/23/96, effective 6/23/96)

WAC 260-60-310 Entering in a claiming race—
Debts and leased horse. A person entering a horse in a
claiming race ((W&Hﬂﬂt&ﬁh&t—ﬁh&&ﬂé—tﬁ-&&l&-ﬁﬁfﬁeﬂﬁ—ﬁ%—&ﬁé

tary-and-its—entry-approved-bythe-stewards)) must remain

responsible for any existing debts associated with the horse.

A transfer of ownership ((atisingfrom-arecognized-elaiming

raee)) following an approved claim will terminate any exist-
ing prior lease for that horse.

AMENDATORY SECTION (Amending WSR 96-12-008,
filed 5/23/96, effective 6/23/96)

WAC 260-60-330 Claims to be in amount printed on
program. The claiming price of each horse in a claiming race
((shall)) will be printed on the program((;and-al-eclaims—for
satd-herseshall-be-the-ameuntse-designated)). Except as
ordered by the stewards, no claiming price may be changed
after a horse has been entered for a race.
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AMENDATORY SECTION (Amending WSR 96-12-008,
filed 5/23/96, effective 6/23/96)

WAC 260-60-340 Disposition by lot. Should more than
one claim be filed for the same horse, the claim of the horse
((shalt)) will be determined by lot under the direction of one
or more of the stewards, or their representative.

AMENDATORY SECTION (Amending WSR 04-05-093,
filed 2/18/04, effective 3/20/04)

WAC 260-60-350 Requirements for a claim. (1)
Claims must be made in writing and signed by an owner, a
licensed prospective owner, or an authorized agent; and

(2) ((Shalt)) Be made on forms and in envelopes fur-
nished by the association and approved by the commission.
Both forms and envelopes must be filled out completely, and
must be sufficiently accurate to identify the claim.

(3) In the case of joint ownership only one owner needs
to sign.

(4) No money ((shall)) will accompany the claim. Each
person desiring to make a claim, must first establish an
account with the racing association and have on deposit with
the association the whole amount of the claim (including any
applicable taxes). The deposit ((shalt)) must be in cash, or in
the discretion of the association, a certified or bank cashier
check.

(5) Claims ((shall)) must be deposited in the claiming
box at least fifteen minutes before the established post time of
the race for which the claim is filed. When a claim has been
filed it is irrevocable and at the risk of claimant.

(6) When a claiming certificate is to be used, that certif-
icate must accompany the claim, or the claim may be
declared void.

AMENDATORY SECTION (Amending WSR 04-05-093,
filed 2/18/04, effective 3/20/04)

WAC 260-60-360 Stewards to act on claims. After
deposit of the claim the stewards or their authorized represen-
tative, ((shalt)) will review the claim. Unless approved at
such time, the claim ((sheH)) will be deemed void. A ruling
deeming a claim to be void ((shall)) will be final in all
respects.

AMENDATORY SECTION (Amending WSR 96-12-008,
filed 5/23/96, effective 6/23/96)

WAC 260-60-380 Prohibited actions. (1) No official
or other employee of any association ((shalt)) may give any
information as to the filing of claims until after the race has
been run.

(2) ((Ne)) A person ((shall-effer)) is prohibited from
offering, or ((enter)) entering into an agreement, to claim or
not to claim, or ((attempt)) attempting to prevent another per-
son from claiming, any horse in a claiming race.

(3) ((Ne)) A person ((shall-attempt)) is prohibited from
attempting, by intimidation, to prevent any one from running
a horse in any race for which it is entered.

(4) ((Ne)) An owner or trainer, starting a horse in any
claiming race, ((shall-make)) is prohibited from making any

Permanent



WSR 08-05-088

agreement for the protection of each other's horses from
being claimed by a third party.

(5) A person ((shaltnret)) is prohibited from participating
in any claim for a horse in which he/she has a financial or
beneficial interest ((as-an-owner-or-trainer)).

(6) A person ((shall)) must not cause another person to
claim a horse for the purpose of obtaining or retaining an
undisclosed financial or beneficial interest in the horse.

(7) A person ((shal)) must not claim a horse, or enter
into any agreement to have a horse claimed, on behalf of an
ineligible or undisclosed person.

AMENDATORY SECTION (Amending WSR 96-12-008,
filed 5/23/96, effective 6/23/96)

WAC 260-60-400 Entry of a filly or mare in foal.
((Ne)) A person ((shal-enter)) is prohibited from entering a
filly or mare in a race when ((steh)) the filly or mare is preg-
nant, unless prior to the time of entry the owner ((shal-have))
has deposited with the racing secretary a signed agreement
providing that the owner will at the time of entry provide for
the successful claimant of such mare, without cost, protest, or
fee of any kind, a valid stallion service certificate covering
the breeding of the filly or mare. A successful claimant of a
filly or mare may file with the commission a ((petitienr)) pro-
test for ((reeister)) cancellation of the claim if it is deter-
mined the claimed mare is pregnant and the agreement con-
cerning the stallion service certificate was not deposited as
required by this section. An in-foal filly or mare ((shalt)) will
be eligible to be entered into a claiming race only if the fol-
lowing conditions are fulfilled:

(1) Full disclosure ((efsuch-faet)) that the filly or mare is
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physical custody of the claimed horse. However, the original
owner, trainer or his/her representative ((shall)) will accom-
pany the horse, observe the testing procedure and sign the test
sample tag.

AMENDATORY SECTION (Amending WSR 96-12-008,
filed 5/23/96, effective 6/23/96)

WAC 260-60-420 Claimed horse—Refusal to deliver.
No person ((shall)) may refuse to deliver to the person legally
entitled ((thereto)) to a horse claimed out of a claiming race((;

and-furthermorethe horse-inquestionshal-be-disqualified
until debivery-is-made)). Refusal to complete the transfer of a

claimed horse will result in the suspension of the individual's
license and the horse is ineligible to enter until the transfer is
complete.

AMENDATORY SECTION (Amending WSR 96-12-008,
filed 5/23/96, effective 6/23/96)

WAC 260-60-440 Claimed horse—Subsequent sale
or transfer—Retention by owner. If a horse is claimed it
((shalh)) may not be sold or transferred to anyone wholly or in
part, except in a claiming race, for a period of 30 days from
date of clalm((—ner—shaﬂ—rt—uﬂ}ess—feelraimed—)) No horse
that has been claimed may return to or remain in the same sta-
ble or under the control or management of its former owner
or trainer for a ((dke)) period of thirty days from the date of
the claim.

AMENDATORY SECTION (Amending WSR 96-12-008,

in foal is on file with the racing secretary and ((seeh)) the
information is posted in his/her office;

(2) The stallion service certificate has been deposited
with the racing secretary's office and attached to the horse's
foal registration certificate;

(3) All payments due for the service in question and for
any live progeny resulting from that service are paid in full.

(4) No filly or mare in foal may race, in a claiming race,
after the fifth month of pregnancy.

AMENDATORY SECTION (Amending WSR 96-12-008,
filed 5/23/96, effective 6/23/96)

WAC 260-60-410 Claimed horse—In whose interest
run—Delivery and passage of title. ((Everyhorse-elaimed
ball o thod for 4 I

entered-itin-therace; but-titleto)) Any purse moneys and
prizes earned by a claimed horse will be awarded to the
owner that entered the horse. All claims are valid and owner-
ship of the claimed horse ((shall-be-vested-inthesueecessful
elaimant)) is official from the time ((said)) the claimed horse
becomes a "starter." ((Heneeforth;)) The successful claimant
((shall)) becomes the owner of the horse, whether it be alive
or dead, sound or unsound, or injured during the race or after
it. Transfer of possession of a claimed horse ((shaH)) will
take place immediately after the race has been run unless oth-
erwise directed by the stewards. If the horse is required to be
taken to the test barn for post-race testing, the successful
claimant or his/her representative ((shatt)) must maintain
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WAC 260-60-450 Claimed horse—((Fitlereeognized
aeeefd-l-ng—te-ru-}es-ef—meet-mg)) Restrictions. When a horse
is claimed at a recognized meeting under rules which ((are-at
vartanee-with-theserales;titte to-sueh-horse-shall)) conflict
with chapter 260-60 WAC, any restrictions concerning the
claimed horse will be recognized in Washington to follow the
rules of the meeting under which the claim was made.

AMENDATORY SECTION (Amending WSR 96-12-008,
filed 5/23/96, effective 6/23/96)

WAC 260-60-460 Cancellation of claims. If within
thirty days from the running of the race, in which a horse is
claimed, the stewards find that a claim was made in violation
of the rules of racing the stewards may disallow and cancel
any such claim and order the return of the horse and order the
return and refund the claim ((payment)) amount. In deciding
whether to cancel a claim the stewards ((shal)) will consider
which party was at fault, the status of the horse at the time the
claiming violation is discovered, and such other factors as
appropriate. Should the stewards cancel a claim, they may
order, as appropriate, payment for the care and maintenance
of the horse involved. The stewards may refer to the commis-
sion for further action any case involving a violation of the
rules of racing with respect to a claim regardless of whether
the stewards deem it appropriate to order the cancellation of
the claim.
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AMENDATORY SECTION (Amending WSR 96-12-008,
filed 5/23/96, effective 6/23/96)

WAC 260-60-470 Rules apply to all races. These rules
((shall)) apply to all races under the jurisdiction of the com-
mission.

AMENDATORY SECTION (Amending Order 74.2, filed
10/30/74, effective 1/1/75)

WAC 260-64-010 ((What-embraeed-in)) Winnings—
"Winner of a certain sum." Winnings ((shall)) must include
all ((prizes)) purse moneys won for placing first in any race

up to ((the-time-appeinted-for-thestart)) post time of the race

entered, and ((shaﬂ)) w111 apply to all races 1n any country((

pz"ﬁd—rﬂ—meﬁey)) Wlnnlngs durmg the year ((sha—l-})) w111 be
((reekened)) determined from January lst ((preeeding)) of

the corresponding year.

Winner of a certain sum ((shall)) means the winner of a
single race of that value unless otherwise expressed in the
conditions.

AMENDATORY SECTION (Amending Rules of racing,
filed 4/21/61)

WAC 260-64-020 Winnings in stake race. The win-
nings of a horse in a stake race ((shalt)) will be computed on

the value of the gross earnings ((en—and-afterJanvary 5

1961)), including any added moneys.

AMENDATORY SECTION (Amending Rules of racing,
filed 4/21/61)

WAC 260-64-040 Foreign winnings. Foreign winnings
((shall)) will be estimated on the basis of the ((nermal)) rate
of exchange prevailing on the day of the winnings.

AMENDATORY SECTION (Amending Rules of racing,
filed 4/21/61)

WAC 260-64-050 Entrance money, starting and

((subseriptien)) nomination fees. The entrance money,
starting and ((subseription)) nomination fees, in every race,
((shalt)) will go to the winner unless otherwise provided in its
conditions((;-but-when-from-any-eause)). If a race is not run,
all stakes or entrance money((;if-anypaid;shall)) must be

returned.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 260-64-030 Extra amount won in series

of races.

WAC 260-64-060 Dead heats.
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AMENDATORY SECTION (Amending Rules of racing,
filed 4/21/61)

WAC 260-66-010 Walking over. If, at ((the-timefor

saddling)) post time, only one horse ((shal-have-weighed
ent)) remains eligible to race, that horse ((shall)) must be rid-

den past the judge's stand, ((ge—te—ehe—pest—ai&d—theﬂ—meve
over-the-eourse)) break from the starting gate, and complete
the listed distance of the race. ((He-shal)) The horse will then
be ((deemed)) declared the winner.

AMENDATORY SECTION (Amending Rules of racing,
filed 4/21/61)

WAC 260-66-020 ((A-vwards:)) Purse money. (((H)) In
case of a walkover, the horse walking over ((shal)) will
receive:

((fa))) (1) In overnight races, ((ere-halfef)) the winner's
rightful share of first money.

(@) (2) In stake races, ((ene-half-ef)) the winner's
rightful share of the added money and all nomination and
entrance fees.

((@—I.&e&sef){la—waﬂeeveﬁafwmeﬂey—eﬁ%ize—whieh—by

eﬁher—seufeé,—it—slﬁ-}l—ﬁet—be—awaféee.lr))

AMENDATORY SECTION (Amending Rules of racing,
filed 4/21/61)

WAC 260-66-030 Entry of two or more horses. In
case of a walkover involving ((as)) a coupled entry of two or
more horses ((and-the)) all horses ((meve-overtheeourse;

these-rules-apply-asto-the-divistenrof thepurse)) involved
must participate as stated in WAC 260-66-010.

REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 260-76-010 Hand books and foreign

books prohibited.

WAC 260-76-020 Bookmakers, vagrants, fugi-
tives, undesirable persons,

not permitted at track.

NEW SECTION

WAC 260-80-170 Bookmaking is prohibited. No per-
son may make, solicit for, or bet with a handbook or a foreign
book on the grounds of any licensed race track or satellite
location. No person who is or reputed to be a bookmaker,
may enter or remain on the grounds of any racing association
or satellite location in this state.
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WSR 08-05-089
PERMANENT RULES
HORSE RACING COMMISSION
[Filed February 15, 2008, 8:24 a.m., effective March 17, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To amend WAC 260-28-200 to also require
trainers to arrive at the receiving barn at the appointed time.

Citation of Existing Rules Affected by this Order:
Amending WAC 260-28-200.

Statutory Authority for Adoption: RCW 67.16.020 and
67.16.040.

Adopted under notice filed as WSR 08-02-013 on
December 21, 2007.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 1, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: February 14, 2008.

R.J. Lopez

Deputy Secretary

AMENDATORY SECTION (Amending WSR 07-07-007,
filed 3/8/07, effective 4/8/07)

WAC 260-28-200 Trainer—Paddock duties. (1) A
trainer must have his or her horse in the receiving barn or
paddock at the time appointed.

(2) A trainer must attend his or her horse in the paddock,
and must be present to saddle the horse, unless he/she has
obtained the permission of a steward to send another licensed
trainer as a substitute.

WSR 08-05-090
PERMANENT RULES
HORSE RACING COMMISSION
[Filed February 15, 2008, 8:24 a.m., effective March 17, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To amend WAC 260-28-295 to require the
trainer to file a report with the Jockey Club anytime a horse is
gelded, and ensure all employees are properly licensed for the
duties the employee(s) performs.

Citation of Existing Rules Affected by this Order:
Amending WAC 260-28-295.

Statutory Authority for Adoption: RCW 67.16.020 and
67.16.040.
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Adopted under notice filed as WSR 08-02-014 on
December 21, 2007.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 1, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: February 14, 2008.

R. J. Lopez
Deputy Secretary

AMENDATORY SECTION (Amending WSR 07-03-065,
filed 1/16/07, effective 2/16/07)

WAC 260-28-295 Trainer responsibility. The purpose
of this section is to identify the minimum responsibilities of
the trainer that pertain specifically to the health and well-
being of horses in his/her care.

(1) The trainer is responsible for and is the absolute
insurer of the condition of the horses entered regardless of the
acts of third parties.

(2) The trainer is responsible for the condition of horses
in his/her care.

(3) The trainer is responsible for the presence of any pro-
hibited drug, medication, or other prohibited substance,
including permitted medication in excess of the maximum
allowable concentration, in horses in his/her care. A positive
test for a prohibited drug, medication or substance, including
permitted medication in excess of the maximum allowable
concentration, as reported by a commission-approved labora-
tory, is prima facie evidence of a violation of this rule. In the
absence of substantial evidence to the contrary, the trainer
will be held responsible.

(4) A trainer will prevent the administration of any drug
or medication or other prohibited substance that may cause a
violation of these rules.

(5) A trainer whose horse has been claimed remains
responsible for violation of any rules regarding that horse's
participation in the race in which the horse is claimed.

(6) The trainer is responsible for:

(a) Maintaining the assigned stable area in a clean, neat
and sanitary condition at all times;

(b) Using the services of those veterinarians licensed by
the commission to attend to horses that are on association
grounds;

(c) The proper identity, custody, care, health, condition
and safety of horses in his/her care;

(d) Immediately reporting the alteration of the sex of a
horse to the horse identifier and the racing secretary;
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(e) Promptly reporting to the racing secretary and an
official veterinarian when a posterior digital neurectomy
(heel nerving) is performed on a horse in his/her care and
ensuring that such fact is designated on its certificate of reg-
istration;

(f) Promptly report to the racing secretary, when mares
who have been entered to race, have been bred;

(g) If a colt or horse has been gelded. promptly submit a
completed gelding report to The Jockey Club Office, or
report the fact to the racing secretary;

(h) Promptly reporting the serious injury and/or death of
any horse at locations under the jurisdiction of the commis-
sion to the stewards and the official veterinarian and compli-
ance with the rules in this chapter governing postmortem
examinations;

(@) (1) Maintaining knowledge of the medication
record and medication status of horses in his/her care;

((#)) (1) Immediately reporting to the stewards and the
official veterinarian knowledge or reason to believe, that
there has been any administration of a prohibited medication,
drug or substance;

(®)) (k) Ensuring the fitness to perform creditably at
the distance entered;

((9)) (1) Ensuring that every horse he/she has entered to
race is present at its assigned stall for a prerace soundness
inspection as prescribed in chapter 260-70 WAC;

((@)) (m) Ensuring proper bandages, equipment and
shoes; ((and

1)) (n) Attending the collection of a urine or blood
sample or delegating a licensed employee or the owner to do
so; and

(o) Ensuring that any person employed by him/her is
properly licensed to perform the duties assigned.

WSR 08-05-091
PERMANENT RULES
HORSE RACING COMMISSION
[Filed February 15, 2008, 8:25 a.m., effective June 1, 2008]

Effective Date of Rule: June 1, 2008.

Purpose: To amend WAC 260-70-630 to adopt concen-
tration levels for specific androgenic-anabolic steroids.

Citation of Existing Rules Affected by this Order:
Amending WAC 260-70-630.

Statutory Authority for Adoption: RCW 67.16.020 and
67.16.040.

Adopted under notice filed as WSR 08-02-071 on
December 28, 2007.

Changes Other than Editing from Proposed to Adopted
Version: The version that was adopted removed the provi-
sions that (1) required a horse treated with an androgenic-
anabolic steroid to go on the vet's list; and (2) required the lab
be notify [notified] if the sample came from an intact male.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.
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Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 1, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: February 14, 2008.

R.J. Lopez

Deputy Secretary

AMENDATORY SECTION (Amending WSR 06-09-009,
filed 4/10/06, effective 5/11/06)

WAC 260-70-630 Threshold levels. (((H-Fhe-foHow-
. o Leation Jovel scibles
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trainet))

(1) Permitted medications.

(a) The following quantitative medications are permissi-
ble in test samples up to the stated concentrations:

Procaine - 25 ng/ml urine
Benzocaine - 50 ng/ml urine
Mepivacaine - 10 ng/ml urine
Lidocaine - 50 ng/ml urine

Bupivacaine - 5 ng/ml urine

Clenbuterol - 25 pg/ml serum or plasma
Acepromazine - 25 ng/ml urine

Promazine - 25 ng/ml urine
Salicylates - 750,000 ng/ml urine

Albuterol - 1 ng/ml urine
Pyrilamine - 50 ng/ml urine
Theobromine - 2000 ng/ml urine

(b) The official urine or blood test sample may not con-
tain more than one of the above substances, including their
metabolites or analogs, and may not exceed the concentra-
tions established in this rule.

(2) Environmental substances.

(a) Certain substances can be considered "environmen-
tal" in that they are endogenous to the horse or that they can
arise from plants traditionally grazed or harvested as equine
feed or are present in equine feed because of contamination
or exposure during the cultivation, processing, treatment,
storage, or transportation phases. Certain drugs are recog-
nized as substances of human use and could therefore be
found in a horse. The following substances are permissible in
test samples up to the stated concentrations:

Caffeine - 100 ng/ml serum or plasma

Benzoylecgonine - 50 ng/ml urine

Morphine Glucuronides - 50 ng/ml urine

(b) If a preponderance of evidence presented shows that
a positive test is the result of environmental substance or

inadvertent exposure due to human drug use, that evidence
should be considered as a mitigating factor in any disciplin-

ary action taken against the trainer.

(3) Androgenic-anabolic steroids.

(a) The following androgenic-anabolic steroids are per-
missible in test samples up to the stated concentrations:

Stanozolol (Winstrol) - 1 ng/ml urine in all horses
regardless of sex.

Boldenone (Equipoise) - 15 ng/ml urine in intact males.
No level is permitted in geldings, fillies or mares.

Nandrolone (Durabolin) - 1 ng/ml urine in geldings, fil-
lies, and mares, and 45 ng/ml urine in intact males.

Testosterone - 20 ng/ml urine in geldings. 55 ng/ml
urine in fillies and mares. Samples from intact males will not
be tested for the presence of testosterone.

(b) All other androgenic-anabolic steroids are prohibited
in race horses.
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WSR 08-05-092
PERMANENT RULES
HORSE RACING COMMISSION
[Filed February 15, 2008, 8:25 a.m., effective March 17, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To amend WAC 260-44-080 to allow jockeys
at Class C (nonprofit) race meets to ride up to one hundred
thirty-five pounds.

Citation of Existing Rules Affected by this Order:
Amending WAC 260-44-080.

Statutory Authority for Adoption: RCW 67.16.020 and
67.16.040.

Adopted under notice filed as WSR 08-02-015 on
December 21, 2007.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 1, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: February 14, 2008.
R.J. Lopez
Deputy Secretary

AMENDATORY SECTION (Amending WSR 07-07-035,
filed 3/12/07, effective 4/12/07)

WAC 260-44-080 Weighing out—Overweight((—
Deelarations—Posting—Maximum)). (1) If a jockey
intends to carry overweight, he/she must declare the amount
at the time of weighing out.

(2) If a jockey reports an overweight exceeding two
pounds, the owner or trainer has the option to replace the
jockey without being assessed a double-jock mount fee. Fail-
ure on the part of a jockey to comply with this rule will be
reported to the stewards by the clerk of scales.

(3) At Class A or B race meets a horse may not carry

more than seven pounds overweight((;-exeeptas-providedin
subseetion{4)-ef thisseetion)).

(4) Horses ((running)) at Class C race meets may carry

more than seven pounds overwelght ((wwiththe-permissten-of
the—stewards)), up to a maximum weight of one hundred
thirty-five pounds((;exeeptinhandicapraces-orraces-where
the-eonditions-of the race-expresslystate-to-the-eontrary)).
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WSR 08-05-093
PERMANENT RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed February 15, 2008, 9:03 a.m., effective March 22, 2008]

Effective Date of Rule: March 22, 2008.

Purpose: The changes will amend the below mentioned
WAC to make the change identified in this section. The pro-
posed revision will add language to the current rule regarding
the current linear analog hearing aid replacement policy that
became effective September 17, 2007. The purpose of this
rule making is to ensure uniform compliance with the current
linear analog hearing aid replacement policy.

Citation of Existing Rules Affected by this Order:
Amending industrial insurance, WAC 296-20-1101 Hearing
aids and masking devices.

Statutory Authority for Adoption:
51.36.080, 7.68.030, 7.68.080.

Adopted under notice filed as WSR 07-22-093 on
November 6, 2007.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: February 15, 2008.

RCW 51.04.020,

Judy Schurke
Director

AMENDATORY SECTION (Amending Order 80-29, filed
12/23/80, effective 3/1/81)

WAC 296-20-1101 Hearing aids and masking
devices. The department or self-insurer is responsible for
replacement or repair of hearing aids damaged or lost due to
an industrial accident only to the extent of restoring the dam-
aged item to its condition at time of the accident. If the hear-
ing aid is repairable and the worker determines he prefers
replacement, the department or self-insurer is responsible
only to the extent of the cost to repair the original and the
worker is responsible for the difference between repair and
replacement costs.

When the department or self-insurer has accepted a hear-
ing loss condition either as a result of industrial injury or
occupational exposure, the department or self-insurer will
furnish a hearing aid (hearing aids when bilateral loss is
present) when prescribed or recommended by a physician.

WSR 08-05-098

The department or self-insurer will bear the cost of
repairs or replacement due to normal wear and the cost of bat-
tery replacement for the life of the hearing aid.

If the worker has been issued a linear analog hearing aid
and it becomes inoperable or if the worker is unable to hear,
the department or self-insurer will replace the linear analog
hearing aid with a nonlinear digital or nonlinear analog hear-
ing aid in accordance with existing medical aid rules and fee
schedules and at no cost to the worker even if the linear ana-
log hearing aid is repairable.

In cases of accepted tinnitus, the department or self-
insurer may provide masking devices under the same provi-
sions as outlined for hearing aids due to hearing loss.

Provision of masking devices and hearing aids require
prior authorization.

WSR 08-05-098
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed February 15, 2008, 2:35 p.m., effective March 17, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The adopted rule adds sections to chapter 388-
76 WAC regarding due process rights for persons alleged to
have abandoned, abused, neglected, exploited or financially
exploited adult family home residents/resident protection
program (RPP).

Statutory Authority for Adoption: RCW 70.128.040.

Other Authority: Chapters 70.128 and 74.34 RCW.

Adopted under notice filed as WSR 07-14-082 on June
29,2007, and WSR 07-21-139 on October 24, 2007.

Changes Other than Editing from Proposed to Adopted
Version: WAC 388-76-11010 Resident protection pro-
gram—Reporting preliminary finding.

(1) In a manner consistent with confidentiality require-
ments concerning the resident, witnesses, and reporter, the
department may provide notification of a preliminary finding
to:

. (a) The-federal-orstate-department-er-ageney listofindi-

loited—orf a1 Toited nerable-adult:

b} Other divisions within the department;

(be) The agency or program identified under RCW
74.34.068 with which the individual alleged to have aban-
doned, abused, neglected, exploited, or financially exploited
a resident is associated as an employee;

(cd) The employer or program that is currently associ-
ated with the individual alleged to have abandoned, abused,
neglected, exploited, or financially exploited a resident, if
known;

(de) Law enforcement; and

(ef) Other investigative authorities consistent with chap-
ter 74.34 RCW.

(2) The notification will identify the finding as a prelim-
inary finding.

Permanent
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WAC 388-76-11020 Resident protection program—Hear-
ing procedures to dispute preliminary finding.

(1) Chapters 34.05 and 74.34 RCW, chapter 388-02
WAC, and the provisions of this chapter govern any appeal
regarding a preliminary finding.

(2) If a conflict exists between the provisions of this
chapter and chapter 388-02 WAC, the provisions of this
chapter prevail.

(3) If an administrative law judge within the office of
administrative hearings determines that a preponderance of
the evidence supports the preliminary finding that the indi-
vidual aleged-tehave abandoned, abused, neglected,
exploited, or financially exploited a resident, then the admin-
istrative law judge will issue an initial order.

WAC 388-76-11025 Resident protection program—
Finalizing a preliminary finding.

(1) A preliminary finding becomes a final finding when:

(a) The department notifies the individual alleged to
have abandoned, abused, neglected, exploited, or financially
exploited a resident there is a preliminary finding pursuant to
WAC 388-76-11005; and

(b) The individual alleged to have abandoned, abused,
neglected, exploited, or financially exploited a resident does
not ask for an administrative hearing; or

(¢) The administrative law judge:

(1) Dismisses the hearing following withdrawal of the
appeal or default; or

(i) Issues an initial order upholding the finding and the
individual alleged to have abandoned, abused, neglected,
exploited, or financially exploited a resident fails to appeal
the initial order to the department's board of appeals; or

(d) The board of appeals issues a final order upholding
the finding.

(2) A final finding is permanent.

(3) A final finding will only be removed from the depart-
ment or agency list of individuals found to have abandoned,
abused, neglected, exploited, or financially exploited a vul-
nerable adult if:(a}Hit is rescinded following judicial review.;
or

(4b) The department may deeides—te remove a single
finding of neglect from its records based upon a written peti-
tion by the individual found to have abandened;—abused;
neglected;exploited;-orfinanetally-expleited a resident pro-
vided that at least one calendar year must have passed
between the date a request was made to remove the finding of
neglect and the date the final finding was finalized and
recorded.

The changes were made because:

THE DEPARTMENT CONSIDERED ALL
THE COMMENTS. THE ACTIONS
TAKEN IN RESPONSE TO THE COM-
MENTS, OR THE REASONS NO
ACTIONS WERE TAKEN, FOLLOW.

SUMMARY OF COMMENTS
RECEIVED

WAC 388-76-11010 Reporting
preliminary finding.

Delete subsection (1)(a) because
the finding is a preliminary find-
ing.

WAC 388-76-11010 Reporting pre-
liminary finding.

A clarifying change was made in
response to this comment.
Subsection (1)(a) was deleted in the
adopted rule because the finding is
preliminary.
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SUMMARY OF COMMENTS
RECEIVED

THE DEPARTMENT CONSIDERED ALL
THE COMMENTS. THE ACTIONS
TAKEN IN RESPONSE TO THE COM-
MENTS, OR THE REASONS NO
ACTIONS WERE TAKEN, FOLLOW.

WAC 388-76-11020 Hearing
procedures to dispute prelimi-
nary finding.

Suggestion to enhance clarity of
subsection (3).

WAC 388-76-11020 Hearing proce-
dures to dispute preliminary find-
ing.

A clarifying change was made in
response to this comment.

WAC 388-76-11025 Finalizing
a preliminary finding.

(1) The department should not
include in CR-102 draft lan-
guage (WAC 388-76-11025(4),
that the department may remove
a person's name from a depart-
ment or agency list, upon peti-
tion of the person, if there is only
one finding of neglect and at
least one year has passed. This
seems to conflict with keeping

adult family home residents safe.

WAC 388-76-11025 Finalizing a
preliminary finding.

(1) No change was made in
response to this comment. The
department chose to retain its deci-
sion-making authority and discretion
in WAC 388-76-11025 Finalizing a
preliminary finding about removal of
someone, with a single finding of
neglect, from a department or agency
list. Retaining this authority allows
the department to consider individual
cases that may merit review.

(2) Subsection (3) published
should be a stand-alone subsec-
tion.

(2) A clarifying change was made in
response to this comment.
Subsection (3) was revised. A new
subsection (4) was created.

(3) Subsection (3)(b) is confus-
ing with all the allegations listed.
Only list neglect.

(3) A clarifying change was made in
response to this comment.
Subsection (3) was revised. A new
subsection (4) was also created. Ref-
erences to other allegations were
deleted.

A final cost-benefit analysis is available by contacting
Roger Woodside, Mailstop 45600, Department of Social and
Health Services, P.O. Box 45600, Olympia, WA 98513,
phone (360) 725-3204, fax (360) 438-7903, e-mail
woodsr@dshs.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 10,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 10, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: February 12, 2008.

Robin Arnold-Williams

Secretary

NEW SECTION

WAC 388-76-10673 Abuse and neglect reporting—
Mandated reporting to department—Required. (1) In
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accordance with chapter 74.34 RCW, all adult family home
providers, entity representatives, resident managers, owners,
caregivers, staff, and students that provide care and services
to residents, are mandated reporters and must report to the
department when there is:

(a) A reasonable cause to believe that a vulnerable adult
has been abandoned, abused, neglected, exploited or finan-
cially exploited; or

(b) Suspected abandonment, abuse, neglect, exploita-
tion, or financial exploitation of a vulnerable adult.

(2) Reports must be made to:

(a) The centralized toll free telephone number provided
by the department; and

(b) Law enforcement agencies, as required under chapter
74.34 RCW.

NEW SECTION

WAC 388-76-11000 Resident protection program—
Investigation of reports. (1) The department may investi-
gate allegations of abandonment, abuse, neglect, exploita-
tion, and financial exploitation of a resident.

(2) A department investigation may include an investiga-
tion of allegations about one or more of the following:

(a) A provider;

(b) Employee of the adult family home;

(c) Entity representative;

(d) Anyone affiliated with a provider; and

(e) Caregiver.

NEW SECTION

WAC 388-76-11005 Resident protection program—
Notice of preliminary finding. (1) The department will
notify the individual alleged to have abandoned, abused,
neglected, exploited, or financially exploited a resident in
writing within ten working days of making a preliminary
finding of abandonment, abuse, neglect, exploitation, or
financial exploitation of a resident. The written notice:

(a) Will not include the identities of the alleged victim,
reporter and witnesses; and

(b) Will include the necessary information for the indi-
vidual to ask for an administrative hearing to challenge the
preliminary finding.

(2) The department must make a reasonable, good faith
effort to find the last known address of the individual alleged
to have abandoned, abused, neglected, exploited, or finan-
cially exploited a resident.

(3) The department may extend the time frame for noti-
fication beyond ten working days for good cause.

(4) The department will serve notice of the preliminary
finding as provided in chapter 388-02 WAC.

NEW SECTION

WAC 388-76-11010 Resident protection program—
Reporting preliminary finding. (1) In a manner consistent
with confidentiality requirements concerning the resident,
witnesses, and reporter, the department may provide notifica-
tion of a preliminary finding to:

(a) Other divisions within the department;
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(b) The agency or program identified under RCW
74.34.068 with which the individual alleged to have aban-
doned, abused, neglected, exploited, or financially exploited
a resident is associated as an employee;

(¢) The employer or program that is currently associated
with the individual alleged to have abandoned, abused,
neglected, exploited, or financially exploited a resident, if
known;

(d) Law enforcement; and

(e) Other investigative authorities consistent with chap-
ter 74.34 RCW.

(2) The notification will identify the finding as a prelim-
inary finding.

NEW SECTION

WAC 388-76-11015 Resident protection program—
Disputing a preliminary finding. (1) The individual alleged
to have abandoned, abused, neglected, exploited, or finan-
cially exploited a resident may request an administrative
hearing to challenge a preliminary finding made by the
department.

(2) The request must be made in writing to the office of
administrative hearings.

(3) The office of administrative hearings must receive
the individual's written request for an administrative hearing
within thirty calendar days of the date written on the notice of
the preliminary finding.

(4) The written request for a hearing must include:

(a) The individual's full legal name, current mailing
address and telephone number;

(b) A brief explanation of why the individual alleged to
have abandoned, abused, neglected, exploited, or financially
exploited a resident disagrees with the preliminary finding;

(c) A description of any assistance needed in the admin-
istrative appeal process by the individual, including a foreign
or sign language interpreter or any reasonable accommoda-
tion for a disability; and

(d) The individual's signature.

NEW SECTION

WAC 388-76-11020 Resident protection program—
Hearing procedures to dispute preliminary finding. (1)
Chapters 34.05 and 74.34 RCW, chapter 388-02 WAC, and
the provisions of this chapter govern any appeal regarding a
preliminary finding.

(2) If a conflict exists between the provisions of this
chapter and chapter 388-02 WAC, the provisions of this
chapter prevail.

(3) If an administrative law judge within the office of
administrative hearings determines that a preponderance of
the evidence supports the preliminary finding that the indi-
vidual abandoned, abused, neglected, exploited, or finan-
cially exploited a resident, then the administrative law judge
will issue an initial order.

Permanent
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NEW SECTION

WAC 388-76-11025 Resident protection program—
Finalizing a preliminary finding. (1) A preliminary finding
becomes a final finding when:

(a) The department notifies the individual alleged to
have abandoned, abused, neglected, exploited, or financially
exploited a resident there is a preliminary finding pursuant to
WAC 388-76-11005; and

(b) The individual alleged to have abandoned, abused,
neglected, exploited, or financially exploited a resident does
not ask for an administrative hearing; or

(c) The administrative law judge:

(i) Dismisses the hearing following withdrawal of the
appeal or default; or

(ii) Issues an initial order upholding the finding and the
individual alleged to have abandoned, abused, neglected,
exploited, or financially exploited a resident fails to appeal
the initial order to the department's board of appeals; or

(d) The board of appeals issues a final order upholding
the finding.

(2) A final finding is permanent.

(3) A final finding will only be removed from the depart-
ment or agency list of individuals found to have abandoned,
abused, neglected, exploited, or financially exploited a vul-
nerable adult if it is rescinded following judicial review.

(4) The department may remove a single finding of
neglect from its records based upon a written petition by the
individual found to have neglected a resident provided that at
least one calendar year must have passed between the date a
request was made to remove the finding of neglect and the
date the final finding was finalized and recorded.

NEW SECTION

WAC 388-76-11030 Resident protection program—
Appeal of administrative law judge's initial order or find-
ing. (1) If the individual alleged to have abandoned, abused,
neglected, exploited, or financially exploited a resident or the
department disagrees with the administrative law judge's
decision, either party may challenge this decision by filing a
petition for review with the department's board of appeals
under chapter 34.05 RCW, Administrative Procedures Act,
and chapter 388-02 WAC.

(2) If the department appeals the administrative law
judge's decision, the department will not change the finding
in the department's records until a final hearing decision is
issued.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 388-76-11035 Resident protection program—
Reporting final findings. The department will report a final
finding of abandonment, abuse, neglect, exploitation, and
financial exploitation within ten working days to the follow-
ing:

(1) The individual found to have abandoned, abused,
neglected, exploited, or financially exploited a resident and
for whom there is a final finding;
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(2) The provider or entity representative that was associ-
ated with the individual alleged to have abandoned, abused,
neglected, exploited, or financially exploited a resident dur-
ing the time of the incident;

(3) The adult family home or program that is currently
associated with the individual, if known;

(4) The appropriate licensing, certification or registra-
tion authority;

(5) The federal or state department or agency list of indi-
viduals found to have abandoned, abused, neglected,
exploited, or financially exploited a vulnerable adult; and

(6) The findings may be disclosed to the public upon
request subject to applicable public disclosure laws.

NEW SECTION

WAC 388-76-11040 Resident protection program—
Disclosure of investigative and finding information. (1)
Confidential information about residents and mandated
reporters received from the department may only be used by
the individual alleged to have abandoned, abused, neglected,
exploited, or financially exploited a resident to challenge
findings through the appeals process.

(2) Confidential information such as the name and other
personal identifying information of the reporter, witnesses, or
the resident will be redacted from documents unless release
of that information is consistent with chapter 74.34 RCW and
other applicable state and federal laws.

WSR 08-05-099
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed February 15, 2008, 2:36 p.m., effective March 17, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The adopted rule adds sections to chapter 388-
78 A WAC regarding due process rights for persons alleged to
have abandoned, abused, neglected, exploited, or financially
exploited boarding home residents/resident protection pro-
gram (RPP). The adopted rule clarifies and defines terms in
WAC 388-78A-2020 Definitions and amends WAC 388-
78A-2470 Criminal history, for clarity. WAC 388-78A-2600
Policies and procedures, is amended to clarify training
requirements.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-78A-2020, 388-78A-2470, and 388-
78A-2600.

Statutory Authority for Adoption: RCW 18.20.090.

Other Authority: Chapters 18.20 and 74.34 RCW.

Adopted under notice filed as WSR 07-21-140 on Octo-
ber 24, 2007.

Changes Other than Editing from Proposed to Adopted
Version: See Reviser's note below.

A final cost-benefit analysis is available by contacting
Todd Henry, Mailstop 45600, Department of Social and
Health Services, P.O. Box 45600, Olympia, WA 98513,
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phone (360) 725-2580, fax (360) 438-7903, e-mail hen-
ryte@dshs.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 9,
Amended 3, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 9, Amended 3, Repealed 0.

Date Adopted: February 12, 2008.

Robin Arnold-Williams
Secretary

Reviser's note: The material contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 08-06 issue of the Register.

WSR 08-05-120
PERMANENT RULES
SECRETARY OF STATE
(Elections Division)
[Filed February 19, 2008, 4:06 p.m., effective March 21, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The Cycle 5 Rules of 2007 address issues such
as forwarding ballots, redistricting, the voters' pamphlet, the
HAVA complaint process, and logic and accuracy tests.

Citation of Existing Rules Affected by this Order:
Repealing WAC 434-335-080, 434-335-340, 434-335-350,
434-335-360, 434-335-370, 434-335-460, 434-335-470, 434-
335-480, 434-335-500, 434-335-530, 434-335-570, 434-335-
580, 434-335-590 and 434-369-080; and amending WAC
434-250-070, 434-250-100, 434-253-025, 434-262-015, 434-
262-017, 434-262-200, 434-263-040, 434-263-050, 434-263-
060, 434-263-080, 434-263-090, 434-335-070, 434-335-270,
434-335-300, 434-335-310, 434-335-320, 434-335-330, 434-
335-430, 434-335-440, 434-335-445, 434-335-450, 434-335-
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AMENDATORY SECTION (Amending WSR 07-20-074,
filed 10/1/07, effective 11/1/07)

WAC 434-250-070 Forwarding ballots. (1) If the
county auditor chooses ((ret)) to forward ballots, ((the-erve-

neeessary-to-vote-and)) as authorized by RCW 29A.40.091,

the county auditor must utilize postal service endorsements
that allow the ballots to be forwarded, allow the county audi-
tor to receive the updated address information, and allow the
return of ballots not capable of being forwarded. A voter may
only vote a ballot specific to the address where he or she is
registered to vote, rather than a ballot specific to a new
address. The county auditor must include instructions sub-

stantially similar to the following:

If you have changed your permanent residence address,
please contact your county auditor to ensure the ballot you
receive in future elections contains the races and issues for
your residential address. If you have any questions about
your eligibility to vote in this election, please contact your
county auditor.

te)Thereturn-of ballotsthat-werenet-capable-of being
forwarded:)) (2) If the county auditor does not forward bal-
lots, the envelope must clearly indicate the ballot is not to be
forwarded. If the county auditor receives updated address
information from the post office, the county auditor may send
the voter a ballot specific to the address where the voter is
registered to vote.

(3) If a ballot is returned or forwarded, the county auditor
must, following certification of the election, either:

(a) Transfer the voter registration and send the voter an
acknowledgment notice, if the updated address is within the
county; or

(b) Place the voter on inactive status and send the voter a
confirmation notice to all known addresses. if no updated
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address information was received or the updated address is
outside the county.

AMENDATORY SECTION (Amending WSR 07-20-074,
filed 10/1/07, effective 11/1/07)

WAC 434-250-100 Ballot deposit sites and voting
centers. (1) If a location only receives ballots and does not
issue any ballots, it is considered a ballot deposit site. Ballot
deposit sites may be staffed or unstaffed.

(a) If a ballot deposit site is staffed, it must be staffed by
at least two people. Deposit site staff may be employees of
the county auditor's office or persons appointed by the audi-
tor. If ((twe-ermere)) a deposit site ((staff-are)) is staffed by
two or more persons appointed by the county auditor, the
appointees shall be representatives of different major politi-
cal parties whenever possible. Deposit site staff shall sub-
scribe to an oath regarding the discharge of their duties.
Staffed deposit sites open on election day must be open from
7:00 a.m. until 8:00 p.m. Staffed deposit sites may be open
prior to the election according to dates and times established
by the county auditor. Staffed deposit sites must have a
secure ballot box that is constructed in a manner to allow
return envelopes, once deposited, to only be removed by the
county auditor or by the deposit site staff. If a ballot envelope
is returned after 8:00 p.m. on election day, deposit site staff
must note the time and place of deposit on the ballot enve-
lope, and such ballots must be referred to the canvassing
board.

(b) Unstaffed ballot deposit sites consist of secured bal-
lot boxes that allow return envelopes, once deposited, to only
be removed by authorized staff. Ballot boxes located out-
doors must be constructed of durable material able to with-
stand inclement weather, and be sufficiently secured to the
ground or another structure to prevent their removal. From
eighteen days prior to election day until 8:00 p.m. on election
day, two people who are either employees of or appointed by
the county auditor must empty each ballot box with sufficient
frequency to prevent damage and unauthorized access to the
ballots.

(2) If a location offers replacement ballots, provisional
ballots, or voting on a direct recording electronic device, it is
considered a voting center. The requirements for staffed bal-
lot deposit sites apply to voting centers. Each voting center
must:

(a) Be posted according to standard public notice proce-
dures;

(b) Be an accessible location consistent with chapters
29A.16 RCW and 434-257 WAC;

(c) Be marked with signage outside the building indicat-
ing the location as a place for voting;

(d) Offer disability access voting;

(e) Offer provisional ballots, which may be sample bal-
lots that meet provisional ballot requirements;

(f) Record the name, signature and other relevant infor-
mation for each voter who votes on a direct recording elec-
tronic voting device in such a manner that the ballot cannot
be traced back to the voter;

(g) Request identification, consistent with RCW
29A.44.205 and WAC 434-253-024, from each voter voting
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on a direct recording electronic voting device or voting a pro-
visional ballot;

(h) Issue a provisional ballot to each voter who is unable
to provide identification in accordance with (g) of this sub-
section;

(1) Have electronic or telephonic access to the voter reg-
istration system consistent with WAC 434-250-095 if voters
are voting on a direct recording electronic voting device;

(j) Provide either a voters' pamphlet or sample ballots;

(k) Provide voter registration forms;

(1) Display a HAVA voter information poster;

(m) Display the date of that election;

(n) Provide instructions on how to properly mark the bal-
lot;

(o) Provide election materials in alternative languages if
required by the Voting Rights Act; and

(p) Use an accountability form to account for all ballots
issued.

(3) Ballot boxes must be locked and sealed at all times,
with seal logs that document each time the box is opened((5))
and by whom((;-and-the-numberofballotsremoved)). Ballots
must be placed into sealed transport carriers and returned to
the county auditor’s office or another designated location. At
exactly 8:00 p.m. on election day, all ballot boxes must be
emptied or sealed to prevent the deposit of additional ballots.

AMENDATORY SECTION (Amending WSR 07-20-074,
filed 10/1/07, effective 11/1/07)

WAC 434-253-025 Polling place—Items to be posted.
The following items must be posted or displayed at each poll-
ing place while it is open:

(1) United States flag;

(2) HAVA voter information poster;

(3) A sign listing the date of the election and the hours of
voting on election day;

(4) Voting instructions printed in at least 16 point bold
type;

(5) Either sample ballots or voters' pamphlets;

(6) Voter registration forms;

(7) Election materials in alternative languages, if so
required by the (National-Veoter Registration-Aet-0£1993))
Voting Rights Act (42 U.S.C. 1973((gg)) aa et seq.); and

(8) Any other items the county auditor deems necessary.

AMENDATORY SECTION (Amending WSR 05-17-145,
filed 8/19/05, effective 9/19/05)

WAC 434-262-015 Canvassing board—Delegation of
authority. The county auditor, prosecuting attorney, and
chair of the county legislative authority, or designees as per
chapter 29A.60 RCW, shall be responsible for the perfor-
mance of all duties of the county canvassing board, as set
forth in chapters 29A.40 and 29A.60 RCW, and the rules on
canvassing adopted by the secretary of state. These duties
shall be performed by the members of the board, or they may
delegate in writing representatives to perform these duties.
This written delegation of authority shall be filed with the
county auditor prior to any person undertaking any action on
behalf of the board. In no instance may the members of the
county canvassing board delegate the responsibility of certi-
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fying the returns of any primary or election, of determining
the validity of any challenged ballots, or of rejecting ballots.
When considering the validity or rejection of ballots, the can-
vassing board may review the ballots individually, in batches,
or as part of a report of ballots presented to the board. In the

event the canvassmg board ((deteﬂm&es—%h&t—fheﬁgﬁ&&&&eﬂ

concludes that criminal activity may have occurred, the
county auditor must refer the ballot and any relevant material

to the county sheriff or county prosecuting attorney.

AMENDATORY SECTION (Amending WSR 06-14-046,
filed 6/28/06, effective 7/29/06)

WAC 434-262-017 Calculating validation figures
and results for bonds and levies. (1) For bonds and levies
other than school district levies, before determining a juris-
diction's validation figures, the number of votes cast in the
jurisdiction in the last general election must be determined.
For levies, the state Constitution states, "...the number of
persons voting "yes" on the proposition shall constitute three-
fifths of a number equal to forty per centum of the total votes
cast in such taxing district at the last preceding general elec-
tion..." For example:

10,000 votes cast in the jurisdiction in the last general elec-
tion x 40% = 4,000 votes x 3/5 = 2,400 votes

These numbers should be calculated based on the num-
ber of voters credited for voting in each jurisdiction, before
adding, deleting, or transferring voters following the general
election.

(2) When determining the results of a specific bond or
levy, county auditors must not include overvotes or under-
votes in the calculation. Rounding must not be used to reach

((sixtypereent)) the percentage of "yes" votes required for a
bond or levy to pass. ((Ferexample:

lovy-would fiot pass.)) '

AMENDATORY SECTION (Amending WSR 97-21-045,
filed 10/13/97, effective 11/13/97)

WAC 434-262-200 Retention of records. All records
and materials are to be maintained for a period of sixty days
after certification of each election. Where the election
involves federal offices the records and materlal must be kept
for ((

#tes)) twenty-two months from the date of the election.

AMENDATORY SECTION (Amending WSR 04-16-037,
filed 7/27/04, effective 8/27/04)

WAC 434-263-040 Processing of complaint. (1) The
secretary may process the complaint in any of the following
ways:

(a) The secretary may dismiss the complaint, and issue a
final determination, if it

(i) Does not comply with WAC 434-263-020 ((er-ifit));
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ii) Does not, on its face, allege a violation of Title III
((with-regard-toan-eleetion)); or

(iii) Alleges a claim for which relief cannot be granted,
or for which a remedy is not available;

(b) The secretary may, with the agreement of the parties,
resolve the matter informally, and issue a determination with-
out formal proceedings; ((ex))

(c) The secretary may resolve the matter informally by
agreeing to implement a remedy or corrective action; or

(d) The secretary may schedule the matter for a brief
adjudicative proceeding. The secretary shall do so if the com-
plaint is not dismissed pursuant to (a) of this subsection and a
party so requests.

(2) The secretary must respond within thirty days of the
filing of the complaint to acknowledge receipt and explain
how the complaint will be processed consistent with subsec-
tion (1) of this section.

(3) The secretary may consolidate complaints if they
relate to the same actions or events, or if they raise common
questions of law or fact.

AMENDATORY SECTION (Amending WSR 04-16-037,
filed 7/27/04, effective 8/27/04)

WAC 434-263-050 Brief adjudicative proceeding. (1)
The secretary shall designate ((ene-er-mere-people)) a person
to act as a presiding officer((¢s})) of a brief adjudicative hear-
ing. A presiding officer may be:

(a) The assistant or deputy secretary;

(b) The director of elections;

(¢) ((Fhe-deputy)) An assistant director of the elections
division;

(d) Any county auditor; or

(e) An administrative law judge.

The ((destignee)) presiding officer shall not be from an
office named in the complaint.

(2) Before issuing a determination on the complaint, the
presiding officer shall give each party an opportunity to
explain the party's view of the matter, including an opportu-
nity to be informed of the secretary's view of the matter if
applicable. A determination may be based upon written sub-
missions and documents, unless a party or the presiding
officer requests a hearing on the record within ten days after
the filing of the complaint.

(3) The presiding officer may schedule a hearing on the
record:

(a) In person at a convenient location;

(b) By conference telephone call; or

(c) By such other method that permits the parties to hear
and participate in the proceeding simultaneously.

Witnesses at a hearing shall be sworn upon oath. A party
who requests a hearing but fails to make himself or herself
available for hearing within the time available for initial
determination shall be deemed to have waived the hearing.

(4) The presiding officer may permit or solicit the sub-
mission of written materials or oral presentations by persons
who are not parties if the presiding officer determines that
such submissions would be helpful in evaluating the com-
plaint.
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(5) The secretary shall establish and maintain the record
of the proceedings as required by RCW 34.05.494. If a hear-
ing on the record is conducted, the record shall include a tran-
script or audio recording of the hearing.

AMENDATORY SECTION (Amending WSR 04-16-037,
filed 7/27/04, effective 8/27/04)

WAC 434-263-060 Initial determination and reme-
dies. (1) The presiding officer shall render a written initial
decision within ((ferty—five)) seventy days after the com-
plaint is filed, unless the complainant consents to a longer
period. The determination shall include a statement as to
whether, based upon a preponderance of the evidence, a vio-
lation of Title III has been established with regard to an elec-
tion. If the presiding officer determines that a violation has
occurred, the determination shall specify the appropriate
remedy, if one exists. If the presiding officer determines that
no violation has been established, the complaint shall be dis-
missed.

(2) The remedy awarded under this section shall be
directed to the improvement of processes or procedures gov-
erned by Title III and must be consistent with state law.
Remedies may include written findings that a violation of
Title III has occurred and strategies for insuring that the vio-
lation does not occur again, as well as any other remedy
available to the secretary under law. The remedy may not
include any award of monetary damages, costs, penalties or
attorney fees, and may not include the invalidation of any
vote((;)) or ballot, or the invalidation, cancellation, or delay
of any primary or election. Remedies addressing the validity
of any primary or election or of any ballot or vote may be
obtained only as otherwise provided by law.

(3) The initial determination shall include a summary of
the process for obtaining an administrative review and shall
include notice that judicial review may be available.

AMENDATORY SECTION (Amending WSR 04-16-037,
filed 7/27/04, effective 8/27/04)

WAC 434-263-080 Alternative dispute resolution. (1)
If a final determination is not rendered within ((ferty-five))
ninety days after the filing of the complaint, or within such
additional time to which the complainant may consent, then
the complaint shall be transferred to a board of arbitration,
which must resolve the complaint within sixty additional
days, which may not be extended. The board of arbitration
shall be composed of three members, designated by the sec-
retary, at least two of whom must be county auditors or elec-
tion managers. No two members of the panel may be
employed by the same office, agency or other employer.

(2) The arbitrators shall review the record compiled in
proceedings prior to the transfer, including the tape or tran-
script of any hearing, but may not conduct any further hear-
ing or receive any additional testimony, evidence, or other
submissions. The arbitrators shall determine the appropriate
resolution of the complaint by majority vote. No further
administrative review is available, but the arbitrator's final
determination shall include notice that judicial review may be
available.
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AMENDATORY SECTION (Amending WSR 04-16-037,
filed 7/27/04, effective 8/27/04)

WAC 434-263-090 Publication. All final determina-
tions pursuant to WAC 434-263-070 shall be posted on the
secretary's web site((;lodged—with-thestate-library-orstate

parties-at-no-eost)) for at least ninety days.

AMENDATORY SECTION (Amending WSR 05-18-022,
filed 8/29/05, effective 9/29/05)

WAC 434-335-070 Additional information and
equipment required. The vendor shall provide a working
model of the equipment under review for the duration of the
examination. ((Fhe-seeretary-of-state-may;atthe-expense-of
the Efﬁhf.m’ contract .ﬂh maepenaent testing at t’hsﬂms. of
leboratories; or Elﬁf‘ms i m.sfhf ms“.} Ef.igﬁ]ﬁmﬂg .Elis,mzi}?

fh&equ%pméﬂﬁ))

NEW SECTION

WAC 434-335-090 Voting systems review board
evaluation. The voting systems review board evaluation
must include, but is not limited to:

(1) A review of statutory requirements;
(2) A review of applicable federal standards;
(3) A review of the approved qualification test results

released directly to the secretary of state by the federally
approved independent testing authority;

(4) If applicable, a review of reports or other materials
from prior hearings on the proposed system, procedure, or
modification, either in whole or in part;

(5) A review of the report produced by the secretary of
state upon completion of the examination of the voting sys-
tem;

(6) If applicable, a review of any procedures manuals,
guidelines, or other materials issued for use with the system;

(7) A review of any effect the application will have on
the security of the voting system;

(8) A review of any effect the application will have on
the accuracy of the voting system;

(9) A review of any effect the application will have on
the ease and convenience with which voters use the system;

(10) A review of any effect the application will have on
the timeliness of vote reporting; and

(11) A review of any effect the application will have on
the overall efficiency of the voting system.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 434-335-080 Deposit for examination

expenses.
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AMENDATORY SECTION (Amending WSR 05-18-022,
filed 8/29/05, effective 9/29/05)

WAC 434-335-270 Definition of official logic and
accuracy test. As used in this chapter, "official logic and
accuracy test" means the test performed in accordance with
RCW 29A.12.130 for all voting systems used.

AMENDATORY SECTION (Amending WSR 05-18-022,
filed 8/29/05, effective 9/29/05)

WAC 434-335-300 Logic and accuracy testing of vot-
ing systems and equipment((—State-primary-and-general
eleetien)). (1) At least three days before each state primary or
general election, the office of the secretary of state must test
the programming of the vote tabulating system to be used at
that primary or election. The test must verify that the system
will correctly count the votes cast for all candidates and all
measures appearing on the ballot. The test must also verify
that the machines are functioning to specifications.

(2) County auditors must conduct the test in the same

manner as subsection (1) of this section for special elections

not held in conjunction with a state primary or general elec-
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AMENDATORY SECTION (Amending WSR 06-14-048,
filed 6/28/06, effective 7/29/06)

WAC 434-335-330 Logic and accuracy test certifica-
tion((—Stateprimaryand-general-eleetion)). (1) The
county auditor or deputy, the secretary of state representative,
and any political party observers must certify that the test of
voting systems that will be used in the primary or general
election was conducted in accordance with RCW 29A.12.-
130. This certification must include verification that the ver-
sion numbers for all software, firmware, and hardware of the
voting system used have not changed from the certified ver-
sions. Copies of this certification must be retained by the sec-
retary of state and the county auditor and may be posted by

electronic media. All ((pregramming materials;)) test results,

((and)) test ballots, and a copy of the tabulation programming
or the actual tabulation equipment must be kept in secure

storage employing the use of numbered seals and logs or
other security measures that will detect any inappropriate
access to the materials until the day of the primary or elec-
tion. These items may be sealed and stored separately.

(2) For special elections not held in conjunction with a
state primary or general election, the secretary of state is not
represented and does not retain a copy of the certification.
The county auditor or deputy and any political party observ-

tion. The secretary of state is not represented at the tests for

ers must certify that the test of voting systems that will be

special elections.

AMENDATORY SECTION (Amending WSR 05-18-022,
filed 8/29/05, effective 9/29/05)

WAC 434-335-310 Procedure for conduct of
((delayed)) primary or general election emergency logic
and accuracy test. If the official logic and accuracy test can-
not be completed at the scheduled time and place, an emer-
gency test must be scheduled by the county auditor. The
emergency test must be conducted and properly completed
prior to the processing of any official ballots through the tab-
ulating system. If no representative of the office of the secre-
tary of state is able to attend the emergency test, the county
auditor and another member of the county canvassing board
or their designated representative must observe the test and
certify the results. Observers and notification must be pro-
vided pursuant to WAC 434-335-290 and 434-335-320.

AMENDATORY SECTION (Amending WSR 06-14-048,
filed 6/28/06, effective 7/29/06)

WAC 434-335-320 Logic and accuracy test schedul-
ing and preparation—State primary and general election.
Prior to each state primary and general election, the office of
the secretary of state must prepare a schedule of logic and
accuracy tests. The office of the secretary of state must

((netify)) contact each county ((efthe-date-and-time-of)) audi-

tor at least thirty days before the primary or general election

to schedule the test ((atleastthirty-daysbefore-the primaryer
eleetion)). The county auditor must notify the parties, press,

public, and candidates of the date and time of the test.

used in the special election was conducted in accordance with
RCW 29A.12.130. This certification must include verifica-
tion that the version numbers for all software, firmware, and
hardware of the voting system used have not changed from
the certified versions. Copies of this certification must be
retained by the county auditor and may be posted by elec-
tronic media. All test results, test ballots, and a copy of the

tabulation programming must be kept in secure storage,

employing the use of numbered seals and logs or other secu-
rity measures that will detect any inappropriate access to the

materials until the day of the primary or election. These
items may be sealed and stored separately.

(3) If, for any reason, any changes are made to the ballot
counting programming after the official logic and accuracy
test, an emergency logic and accuracy test must be conducted
pursuant to WAC 434-335-310.

OPTICAL AND DIGITAL SCAN SYSTEMS

AMENDATORY SECTION (Amending WSR 05-18-022,
filed 8/29/05, effective 9/29/05)

WAC 434-335-430 Definition((s)). ((Fer-eptical-sean

- Vetingresponse-area)) "Target area" means the arca
on the ballot for optical and digital scan voting systems, as
specified in the instructions, in which the voter may place a
mark to indicate a vote.

((()—"Seanning-area"means—theportions—ofthe-balet
thatthesystem seans-in-ordertoread-the-vote-marksmade by
yoters:

" 1 n

i on the ballotinte s dod toidontfe the batlot strlo to.l
' )
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AMENDATORY SECTION (Amending WSR 06-14-048,
filed 6/28/06, effective 7/29/06)

WAC 434-335-440 Logic and accuracy ((test-deek
preparation)) pretest—State primary and general elec-
tion—Optical and digital scan systems. The county is
responsible for preparing and testing the vote tabulating sys-
tem prior to the official logic and accuracy test. This pretest-
ing must be completed prior to the official logic and accuracy

test and prlor to usmg the equlpment to process ballots.
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AMENDATORY SECTION (Amending WSR 05-18-022,
filed 8/29/05, effective 9/29/05)

WAC 434-335-450 Optical and digital scan test ballot
selection—State primary and general elections. A matrix
of a county's test deck and a sample ballot must be sent to the
office of the secretary of state by the fourteenth day prior to
the official logic and accuracy test. Prior to the ((effietal

logic-and-aceuraey)) test, the office of the secretary of state
must review the provided ((eleetion-materials-with-the-county
and-seleet-arepresentative sample-ef-ballotstyles—suffieient

prierte-the primary-or-eleetion:))

AMENDATORY SECTION (Amending WSR 06-14-048,
filed 6/28/06, effective 7/29/06)

WAC 434-335-445 The preparation of logic and
accuracy test decks. (1) Each county shall produce a test
deck of ballots to be used in ((the-pretest-and)) the official
logic and accuracy test to verify that the vote tabulating sys-
tem is programmed to correctly count the ballots.

((Whenaracehasfiveorfewereandidatessthe)) (2) The
pattern to mark the test deck shall begin by giving the first
candidate in each race one vote, the second candidate in each
race two votes, the third candidate in each race three votes,

cte. ((Whenaraeehasmorethanfivecandidatesthepattern

may-berepeated:)) Once the pattern is completed for each
race and issue, each remaining precinct or ballot style must

be tested by using ((atdeast)) a minimum of one ballot that
has a first choice marked for each race and issue. Additional
votes may be added to ensure all responses for a race or issue
have unique results. Another pattern may be used if it meets
the requirements outlined in this section and is approved by
the secretary prior to marking the test deck.

(3) The test deck must also test that the vote tabulating
system is programmed to accurately count write-in votes,
overvotes((;undervetes;)) and blank ballots. ((In-additien+f

ballot-en-demand-systems-will-be-used-during-the-election;))

The test deck must also include a sampling of all ballots

((printedfromthe-ballet-on-demand-system)) that will be

used during the election, including ballot on demand, alterna-

preetnet)) matrix to determine if it is prepared in accordance
with WAC 434-335-445 and if the representative ballot sam-
ple of ballot styles is sufficient to cover all offices and issues
appearing in the election.

AMENDATORY SECTION (Amending WSR 05-18-022,
filed 8/29/05, effective 9/29/05)

WAC 434-335-490 Poll site-based optical scan ballot
counter preparation and testing. (1) The logic and accu-
racy test of a poll site-based optical scan ballot counter must
be performed by the county during preparation of the counter

prior to distribution. ((As-the-balet-counterisprogrammed
and-prepared-for-distribution-a-test-of the ballot-counter-and
the-ballotstylesmustbe-performed:)) This test must establish

that the ballot counter is functioning within system standards.
All ballot styles programmed for the ballot counter must be
processed by the ballot counter in order to ((insure)) ensure
that it is correctly counting and accumulating every office.
The test must also establish that the ((printed-veterrespense))
target areas on the ballot are correctly aligned with the ((sean-
ning)) scanned target area. After all tests are performed and
the ballot counter is ready for distribution, the ballot counter
must be sealed and the seal number recorded. These tests
serve as the official logic and accuracy test of poll site-based
optical scan ballot counters.

(2) A log must be created during the testing of a poll-site
based optical scan ballot counter. The log must record the
time of each test, the precinct numbers, the seal number, the
machine number of each ballot counter, and the initials of
each person testing the system. The log must be included in
the official logic and accuracy test materials. This process is

tive language ballots, and ballots marked with an electronic

open to observation and subject to all notices and observers

ballot marker.
(4) In a partisan primary:

(a) When a consolidated ballot is used, the test deck must
test that the partisan and nonpartisan votes are counted prop-
erly for situations where just one party is selected, no party is
selected, and both parties are selected; and

(b) When separate ballots are used, a test deck for each
party must be prepared in addition to a test deck for nonparti-
san races.

Permanent

pursuant to WAC 434-335-290 and 434-335-320.

((PHIRECTRECORDING))
ELECTRONIC VOTING SYSTEMS

AMENDATORY SECTION (Amending WSR 05-18-022,
filed 8/29/05, effective 9/29/05)

WAC 434-335-510 Definitions. ((Fer-direetrecording
] . . :
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n 1 " s

devieetmay be-a-ecard-orothermedia:))
"Calibration" is the touch screen setting on a ((direet

recordingeleetronie-voting system)) disability access unit

with touch screen capability that controls the ((veter
respense)) target area.

(C g o el

trofiie voting system fha.s alle ”S”Ehe potbworker to &dd] nfor

"Respense)) "Direct recording electronic device" is a

device that records a voter's responses electronically.

"Electronic ballot marker" is a device that marks a
voter's responses on a preprinted paper ballot.

"Target area" is the area on the ballot face that records
the voter's choice.

"Touch screen" is a type of computer interface on a vot-
ing device that allows the voter to select a choice by touching
the screen.

(‘(Av‘efef—%ﬂﬁed—pﬂﬁef—feeefd—fs—a—l%ﬁef—feeefd—ef—&" . i " :
before-the-vote-is-east.))

AMENDATORY SECTION (Amending WSR 06-14-048,
filed 6/28/06, effective 7/29/06)

WAC 434-335-520 Logic and accuracy test plan

preparation—((State—primary-and-general-eleetion—
))Disability access units. (1) The test plan used for the offi-

cial logic and accuracy test ((prier-to-a-state-primary-orelee-
ttenr)) for disability access units must be prepared by the
county in the same manner as for optical and digital scan bal-
lots. The official testing must be completed before a ((direet
recording-deviee)) disability access unit may be used for
marking or casting ballots. Counties must complete the test-
ing to have in-person disability access Voting available start-
ing twenty days before the day of a primary or election.

(( b b

the 20th-dayprierto-the-primary-er-eleetion:))

(2) This test serves as the official logic and accuracy test
of poll site-based optical scan ballot counters. A log must be
created during the test, recording the time of each test, the
precinct numbers, the seal number, the machine number, and
the initials of each person testing the system. The log must be
included in the official logic and accuracy test materials.
This process is open to observation and subject to all notices
and observers pursuant to WAC 434-335-290 and 434-335-
320.
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AMENDATORY SECTION (Amending WSR 05-18-022,
filed 8/29/05, effective 9/29/05)

WAC 434-335-540 ((Pireetreeording-—eleetronie))

Touch screen calibration adjustment standards and tests.
Prior to each state primary and election, the calibration set-
tings of each ((direetrecordingeleetronie)) device using
touch screen technology must be tested to ((instre)) ensure
that the ((respense)) target areas are functioning within sys-
tem standards.

AMENDATORY SECTION (Amending WSR 05-18-022,

filed 8/29/05, effective 9/29/05)

WAC 434-335-550 Direct recording electronic ((vet-
fﬂg—respense)) arge area tests. ((Pﬂer—te—fh&eﬁﬁeral—}egie

5) Each county
employing a direct recording electronic balloting system
must conduct a test to confirm that the ((vetingrespense))
target area indicated on each ballot face is programmed cor-
rectly. The county must test all ballot styles on at least one
device to ((insure)) ensure that the programming is correctly
counting and accumulating every office, measure, and ((ean-
didate)) selection by the voter.

AMENDATORY SECTION (Amending WSR 05-18-022,
filed 8/29/05, effective 9/29/05)

WAC 434-335-560 ((Pireetrecording—eleetronie-bal-
let-marking-eodeprogram)) Electronic ballot marker
test. ((Prierto-the-offictal logicand-aceuraeytest—each
county-employing-a-directrecording-eleetronic balloting sys-

Crrm that il . s
ballet-faces-are-programmed-correetly—The-county-must-test
Hball | | i .

sramming-is-correctly-counting-and-aceumulating-every
office-and-eandidate:)) Each county employing an electronic
ballot marker must conduct a test to confirm the target area

indicated on each ballot face is programmed correctly. The
county must test all ballot styles on at least one device to

ensure the programming is correctly marking the target area
for every office, measure, and selection by the voter.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 434-335-340 Logic and accuracy testing of
voting systems and equip-

ment—Special elections.

WAC 434-335-350 Logic and accuracy test deck
preparation—Special elec-

tions.

WAC 434-335-360 Logic and accuracy test
scheduling and preparation—

Special election.

WAC 434-335-370 Logic and accuracy test certi-

fication—Special election.
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WAC 434-335-460 Optical scan read head
adjustment standards and

tests.

WAC 434-335-470 Optical scan test ballot scan

area alignment tests.

WAC 434-335-480 Optical scan ballot marking

code program test.

WAC 434-335-500 Poll site-based optical scan
ballot counter test notices,

observers, and log of process.

WAC 434-335-530 Direct recording electronic
test ballot selection—State

primary and general election.

WAC 434-335-570 Direct recording electronic
system logic and accuracy

test notices, and observers.

WAC 434-335-580 Poll site-based direct record-
ing electronic voting device

preparation and testing.

WAC 434-335-590 Poll site-based direct record-
ing electronic device test
notices, observers, and log of

process.

AMENDATORY SECTION (Amending WSR 04-15-089,
filed 7/16/04, effective 8/16/04)

WAC 434-369-005 Authority and purpose. These
rules are adopted under authority of RCW 29A.04.611 to

implement RCW 29A.76.040 ((pursuant-te-chapter34-05
RCW-to-establish-and-govern-the procedures-in)), the census

mapping project administered by the secretary of state for the
U.S. Census Bureau.

AMENDATORY SECTION (Amending WSR 04-15-089,
filed 7/16/04, effective 8/16/04)

WAC 434-369-010 Definitions. As used in ((these-reg-
wlatiens)) this chapter:

(1) "Census mapping project" includes all functions per-
formed by the secretary of state and each county auditor in
the preparation, maintenance, distribution, and filing of pre-
cinct maps, detail maps, and census correspondence listings
pursuant to RCW 29A.76.040.

(2) "Secretary of state" includes the secretary of state,
assistant secretary of state, deputy secretary of state, or any
other person authorized by the secretary of state to act in his
or her behalf in the census mapping project.

(3) "County auditor" includes each county auditor,
county elections official, or any other person authorized by
the county auditor to act in his or her behalf in the census
mapping project.

(4) "Census maps" refers to the maps provided by the
U.S. Census Bureau which indicate census unit boundaries
and numeric identification of such census units.

(5) "Census units" refers to the census geographic area
designations for which the population count will be reported
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including census tracts, block groups, blocks, enumeration
districts, and county census divisions.

(6) "Precinct maps" refers to the maps prepared by each
county auditor pursuant to RCW 29A.76.040 which indicate
the boundaries and numeric identification of each precinct in
that county.

(7) "Precinct lists" refers to the lists prepared by each
county auditor pursuant to RCW 29A.16.050(3) which indi-
cate the names and consecutively assigned numbers of each
precinct in that county.

(8) "Base maps" refers to the ((sets-ef-mylar)) maps of
each county which are provided by the secretary of state on
which final detail maps will be prepared.

(9) "Census overlay maps" refers to the ((mylar)) overlay
maps prepared by the secretary of state which indicate census
unit boundaries and numeric identification for the area cov-
ered by each base map.

(10) "Precinct overlay maps" refers to the ((mylar)) over-
lay maps prepared by each county auditor which indicate pre-
cinct boundaries and numeric identification for the area cov-
ered by each base map.

(11) "Detail map" refers to the sets of maps produced by
the combination of the base maps with the corresponding
census and precinct overlay maps for each county.

(12) "Census correspondence listings" refers to the lists
prepared by each county auditor pursuant to RCW 29A.76.-
040 which indicate the census units or portions of census
units contained in each precinct in that county.

AMENDATORY SECTION (Amending WSR 04-15-089,
filed 7/16/04, effective 8/16/04)

WAC 434-369-020 Precinct maps—((Avaiability
and)) Distribution. (1) ((Parsuantte-the provistensof RCW

20A-76-:040-en-or-before July 151980, -each-eounty-auditer
shall-prepare-for public-inspeetion—and-use)) Each county

auditor shall maintain precinct maps of that county.

(2) ((On—erbeforeFuly18,1980)) Upon request, each
county auditor shall transmit to the secretary of state one
complete set of precinct maps of that county.

() Each-eountyauditor shall-alse-send-ene-copy-ofthe
preetnetmaps-of-eacheity-ortowninthat-county-to-theelerk
of thateity-ortown:))

AMENDATORY SECTION (Amending WSR 98-08-010,
filed 3/18/98, effective 3/18/98)

WAC 434-369-030 Precinct lists—Preparation and
filing. ((On-erbeforeJuly181980)) Upon request, each
county auditor shall prepare and transmit to the secretary of
state a precinct list of that county. Precinct names shall be
listed in alphabetical order ((and-shall-alse-be)) or numbered
consecutively.

AMENDATORY SECTION (Amending WSR 98-08-010,
filed 3/18/98, effective 3/18/98)

WAC 434-369-040 Base maps, census overlay maps,
and related information—Duties of the secretary of state.

((On-or-before-September15;1980;)) The secretary of state
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shall prepare and transmit to each county auditor the follow-
ing:

(1) A set of base maps of that county;

(2) A set of census overlay maps for each base map of
that county; and

(3) A sequential census unit listing, provided by the U.S.
Census Bureau, which indicates all census units delineated on
the census and base maps of that county.

AMENDATORY SECTION (Amending WSR 04-15-089,
filed 7/16/04, effective 8/16/04)

WAC 434-369-050 Precinct overlay maps—Prepara-
tion. Pursuant to the provisions of RCW 29A.76.040, each
county auditor shall prepare precinct overlay maps for each
base map of the county and each city and town within that

county ((&eeefémg—te—the—fel-}ewmg—pfeeedufes—

preeinet-overlay-map)).

AMENDATORY SECTION (Amending WSR 04-15-089,
filed 7/16/04, effective 8/16/04)

WAC 434-369-060 Census correspondence listings—
Preparation. Pursuant to the provisions of RCW 29A.76.-
040, each county auditor shall prepare a census correspon-
dence listing according to the following procedures:

(1) Record the census tracts or county census divisions
(CCD) and the smallest census units in each area for which
population counts are to be reported from the sequential cen-
sus unit listing supplied by the U.S. Census Bureau. ((€))The
order of census information on the census correspondence
listing shall be identical to the sequential census unit list-
ing.(}))

(2) Record the number or numbers, as assigned pursuant
to RCW 29A.16.050(3), of each precinct ((whieh)) that is
wholly or partially coextensive with the census unit((3)).

(3) ((wherever)) Where census unit or precinct bound-
aries are not coincident, estimate for each portion of a split
census unit, the proportion of the total number of registered
voters residing in each precinct containing a portion of the
split census unit. ((€))Each county auditor shall refer to cur-
rent voter registration lists and other available information to
determine such estimated proportion of registered voters.
Such estimates shall be expressed to at least the nearest 10
percent of the total number of registered voters within the
precinct.((3

, Fhe e]e]“su]s e;*]*]esﬁ.eﬁdgﬁee:hmﬂgs shall-be-prepared-in
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County Map sheets
Census Tract Block Precinct % of Reglstered
cch ED Number Voters

AMENDATORY SECTION (Amending WSR 98-08-010,
filed 3/18/98, effective 3/18/98)

WAC 434-369-070 Detail maps and census corre-
spondence listings—Maintenance, distribution, and fil-
ing. (1) ((On-erbefore November1+1980)) Upon request,
each county auditor shall send to the secretary of state the
complete set of ((mylar)) detail maps and census correspon-
dence listings for that county;

(2) The secretary of state shall maintain the original sets
of ((myter)) detail maps of each county;

(3) The secretary of state shall reproduce and distribute
copies of detail maps to each county auditor for the actual
cost of reproduction; and

(4) Each county auditor shall maintain copies of precinct
maps, detail maps, and census correspondence listings of the
county. Such maps shall be available for public inspection
during normal office hours. Copies shall be made available to

the pubhc ((fer—a—fee—ﬁeees&&ry—tefeveﬁh&eest—eﬁfepfedﬁe-

aﬂt—te—RGWL42—l—7—2-69)) at actual ret)roductlon cost.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 434-369-080 Compensation to county

auditors for direct expenses.
Chapter 434-381 WAC

STATE VOTERS' PAMPHLET

AMENDATORY SECTION (Amending WSR 04-15-089,
filed 7/16/04, effective 8/16/04)

WAC 434-381-120 Deadlines. (1) Candidate state-
ments and photographs shall be submitted to the secretary of
state:
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(a) For candidates who filed during the regular filing
period, within ((three-business)) seven calendar days after fil-
ing their declaration of candidacy;

(b) For candidates who filed during a special filing
period, or were selected by a political party pursuant to either
RCW 29A.52.010 or 29A.24.140, within ((three-business))
seven calendar days after the close of the special filing period
or selection by the party.

(2) For ballot measures, including initiatives, referen-
dums, alternatives to initiatives to the legislature, and consti-
tutional amendments, the following documents shall be filed
with the secretary of state on or before the following dead-
lines:

(a) Appointments of the initial two members of commit-
tees to prepare arguments for and against measures:

(1) For an initiative to the people or referendum measure:
Within ten business days after the submission of signed peti-
tions to the secretary of state;

(i1) For an initiative to the legislature, with or without an
alternative, constitutional amendment or referendum bill,
within ten business days after the adjournment of the regular
or special session at which the legislature approved or
referred the measure to the ballot:

(b) Appointment of additional members of committees
to prepare arguments for and against ballot measures, not
later than the date the committee submits its initial argument
to the secretary of state;

(c) Arguments for or against a ballot measure, no later
than twenty calendar days following appointment of the ini-
tial committee members;

(d) Rebuttals of arguments for or against a ballot mea-
sure, by no later than fourteen calendar days following the
transmittal of the final statement to the committees by the
secretary. The secretary shall not transmit arguments to
opposing committees for the purpose of rebuttals until both
arguments are complete.

(3) If a ballot measure is the product of a special session
of the legislature and the secretary of state determines that the
deadlines set forth in subsection (2) of this section are
impractical due to the timing of that special session, then the
secretary of state may establish a schedule of deadlines
unique to that measure.

(4) The deadlines stated in this rule are intended to pro-
mote the timely publication of the voters pamphlet. Nothing
in this rule shall preclude the secretary of state from accept-
ing a late filing when, in the secretary’s judgment, it is rea-
sonable to do so.

AMENDATORY SECTION (Amending WSR 02-02-067,
filed 12/28/01, effective 1/28/02)

WAC 434-381-160 Listing committee names and
contact information. Committee names and contact infor-
mation shall be submitted to the secretary of state.

(1) Names for publication in the voters pamphlet shall be
listed in the order submitted by the committee;

(2) Each committee member may use up to eight words
as a title or identification. ((“Fitle-or-identification"means-a

formal-or-informal-deseription-ef-the present-oerpast-eceupa-

s B >
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5 Canindividual butd nelud . :
opinion-ermetivatien;)) No words that are obscene or other-
wise prohibited for distribution through the mail may be
used;

(3) The secretary will make every effort to maintain con-
sistency in form and style for publications;

(4) State legislators will be identified in the following
manner: State representative or state senator, with each title
constituting two words;

(5) State elected officials will be identified as follows:
Governor, lieutenant governor, secretary of state, treasurer,
auditor, attorney general, superintendent of public instruc-
tion, commissioner of public lands and insurance commis-
sioner, with each title counting as many words as in that title;

(6) Additional titles or descriptions may be added to
reach the maximum title length; and

(7) Each committee may submit contact information for
inclusion in the voters pamphlet consisting of: A telephone
number, an e-mail, and an internet address which will not
count toward the maximum word allowance.

WSR 08-05-126
PERMANENT RULES
DEPARTMENT OF
FINANCIAL INSTITUTIONS
[Filed February 20, 2008, 9:20 a.m., effective March 22, 2008]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Amending the rules in chapter 208-660 WAC
implementing the Mortgage Broker Practices Act, chapter
19.146 RCW.

Citation of Existing Rules Affected by this Order:
Amending WAC 208-660-006 Definitions, 208-660-007
Good standing, 208-660-008 Exemption from licensing, 208-
660-163 Mortgage brokers—Licensing, 208-660-180 Mort-
gage brokers—Main office, 208-660-195 Mortgage bro-
kers—Branch offices, 208-660-250 Designated brokers—
General, 208-660-260 Designated brokers—Testing, 208-
660-300 Loan originators—General, 208-660-350 Loan orig-
inators—Licensing, 208-660-370 Loan originators—Con-
tinuing education, 208-660-400 Reporting requirements and
notices to the department, 208-660-430 Disclosure require-
ments, 208-660-440 Advertising, 208-660-500 Prohibited
practices, 208-660-530 Director and department powers—
Enforcement authority, 208-660-550 Department fees and
costs, and 208-660-600 Administration and facilitation of
continuing education.

Statutory Authority for Adoption: RCW 43.320.040,
19.146.223.

Adopted under notice filed as WSR 08-01-038 on Janu-
ary 2, 2008 [December 10, 2007].

Changes Other than Editing from Proposed to Adopted
Version: WAC 208-660-250 Designated brokers—General.

At subsection (1)(b), the designated broker appointee
must have two years additional experience instead of three
years.

At subsection (1)(e)(ii)(C), a corporate officer may sign
corporate tax returns.
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At subsection (1)(g), you may not be eligible to become
a designated broker if you have a history of unpaid debts.

WAC 208-660-300 Loan originators—Licensing.

At subsection (8)(a), the mortgage broker demand must
authorize the loan originator to receive payment at closing.

At subsection (8)(b), the loan originator must provide a
copy of the settlement statement to the mortgage broker
within 24 hours of receiving funds from closing.

At subsection (2)(d), a loan originator is not eligible to
receive a loan originator license if they have a certain amount
of tax lien debt. A loan originator may not be eligible to
receive a loan originator license if their financial history
shows unpaid debt.

WAC 208-660-400 Reporting requirements and notices to
the department.

At subsection (13), the mortgage broker must give notice
of a sale of the business to borrowers whose loans are in pro-
cess, and to third party service providers who have or will
provider services for loans in process, and third parties the
mortgage broker owes money to.

WAC 208-660-430 Disclosure requirements.

At subsection (5)(a), the YSP should be disclosed in the
800 series of lines on the GFE.

At subsection (5)(b), the mortgage broker must direct the
settlement service provider how to disclose the YSP.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 18, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 18, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 18, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: February 20, 2008.

Deborah Bortner, Director
Division of Consumer Services

AMENDATORY SECTION (Amending WSR 06-23-137,
filed 11/21/06, eftective 1/1/07)

WAC 208-660-006 Definitions. What definitions are
applicable to these rules? Unless the context clearly
requires otherwise, the definitions in this section apply
throughout these rules.

"Act" means the Mortgage Broker Practices Act, chapter
19.146 RCW.

"Advertising material" means any form of sales or pro-
motional materials ((te-be)) used in connection with the mort-
gage broker business. Advertising material includes, but is
not limited to. newspapers, magazines, leaflets, flyers, direct
mail, indoor or outdoor signs or displays. point-of-sale litera-
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ture or educational materials, other printed materials; radio,
television, public address system, or other audio broadcasts;
or internet pages.

"Affiliate" means any person who directly or indirectly
through one or more intermediaries, controls, or is controlled
by, or is under common control with another person.

"Application" means the same as in Regulation X, Real
Estate Settlement Procedures, 24 C.F.R. Sec. 3500 as of the
effective date of these rules, which is the submission,
whether written or computer-generated, of a borrower's
financial information in anticipation of a credit decision relat-
ing to a residential mortgage loan. If the submission does not
state or identify a specific property, the submission is an
application for a prequalification and not an application for a
residential mortgage loan under this part. The subsequent
addition of an identified property to the submission converts
the submission to an application for a residential mortgage
loan.

For a refinance or purchase application that is not a
prequalification, the credit report may be enough to constitute
an application. The credit report date determines when the
mortgage broker, or loan originator on behalf of the mortgage
broker, has gathered sufficient information to make a credit
decision. This may be a trigger for early disclosures when the
property address is known.

"Appraisal" means the act or process of developing an
opinion of value, the act pertaining to an appraisal-related
function, or any verbal or written opinion of value offered by
an appraiser. The opinion of value by the appraiser includes
any communication that is offered as a single point, a value
range, a possible value range, exclusion of a value, or a min-
imum value.

"Borrower" means any person who consults with or
retains a mortgage broker or loan originator in an effort to
obtain or seek advice or information on obtaining or applying
to obtain a residential mortgage loan for himself, herself, or
persons including himself or herself, regardless of whether
the person actually obtains such a loan.

"Branch office" means a fixed physical location such as
an office, separate from the principal place of business of the
licensee, where the licensee holds itself out as a mortgage
broker.

"Branch office license" means a branch office license
issued by the director allowing the licensee to conduct a
mortgage broker business at the location indicated on the
license.

"Certificate of passing an approved examination" means
a certificate signed by the testing administrator verifying that
the individual performed with a satisfactory score or higher.

"Certificate of satisfactory completion of an approved
continuing education course" means a certificate signed by
the course provider verifying that the individual has attended
an approved continuing education course.

"Compensation or gain" means remuneration, benefits,
or an increase in something having monetary value, includ-
ing, but not limited to, moneys, things, discounts, salaries,
commissions, fees, duplicate payments of a charge, stock,
dividends, distributions of partnership profits, franchise roy-
alties, credits representing moneys that may be paid at a
future date, the opportunity to participate in a money-making
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program, retained or increased earnings, increased equity in a
parent or subsidiary entity, special or unusual bank or financ-
ing terms, services of all types at special or free rates, sales or
rentals at special prices or rates, lease or rental payments
based in whole or in part on the amount of business referred,
trips and payments of another person's expenses, or reduction
in credit against an existing obligation. "Compensation or
gain" is not evaluated solely on a loan by loan basis.

For example, a realtor advertising that buyers using their
services will receive free loan origination assistance is doing
so in the anticipation of "compensation or gain" through
increased real estate business.

"Computer loan information systems" or "CLI system"
means a real estate mortgage financing information system
that facilitates the provision of information to consumers by a
mortgage broker, loan originator, lender, real estate agent, or
other person regarding interest rates and other loan terms
available from different lenders.

For purposes of this definition, the CLI system includes
computer hardware or software, an internet-based system, or
any combination of these, which provides information to con-
sumers about residential mortgage interest rates and other
loan terms which are available from another person.

"Computer loan information system provider" or "CLI
provider" is any person who provides a computer loan infor-
mation service, either directly, or as an owner-operator of a
CLI system, or both.

"Consumer Protection Act" means chapter 19.86 RCW.

"Control" including the terms "controls," "is controlled
by," or "is under common control" means the power, directly
or indirectly, to direct or cause the direction of the manage-
ment or policies of a person, whether through ownership of
the business, by contract, or otherwise. A person is presumed
to control another person if such person is:

* A general partner, officer, director, or employer of
another person;

* Directly or indirectly or acting in concert with others,
or through one or more subsidiaries, owns, holds with power
to vote, or holds proxies representing, more than twenty per-
cent of the voting interests of another person; or

 Has similar status or function in the business as a per-
son in this definition.

"Convicted of a crime," irrespective of the pronounce-
ment or suspension of sentence, means a person:

* Has been convicted of the crime in any jurisdiction;

e Has been convicted of a crime which, if committed
within this state would constitute a crime under the laws of
this state;

» Has plead guilty or no contest or nolo contendere or
stipulated to facts that are sufficient to justify a finding of
guilt to such a charge before a court or federal magistrate; or

» Has been found guilty of a crime by the decision or
judgment of a state or federal judge or magistrate, or by the
verdict of a jury.

"Department" means the department of financial institu-
tions.

"Designated broker" means a natural person designated
as the person responsible for activities of the licensed mort-
gage broker in conducting the business of a mortgage broker
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under this chapter and who meets the experience and exami-
nation requirements set forth in RCW 19.146.210 (1)(e).

"Director" means the director of financial institutions.

"Discount points" or "points" mean a fee paid by a bor-
rower to a lender to reduce the interest rate of a residential
mortgage loan. Pursuant to Regulation X, discount points are
to be reflected on line 802 of the good faith estimate and set-
tlement statement as a percentage of the loan amount.

"Division of consumer services" means the division of
consumer services within the department of financial institu-
tions, or such other division within the department delegated
by the director to oversee implementation of the act and these
rules.

"Employee" means an individual who has an employ-
ment relationship with a mortgage broker, and the individual
is treated as an employee by the mortgage broker for pur-
poses of compliance with federal income tax laws.

"Examination" or "compliance examination" means the
examination performed by the division of consumer services,
or such other division within the department delegated by the
director to oversee implementation of the act and these rules
to determine whether the licensee is in compliance with
applicable laws and regulations.

Federal statutes and regulations used in these rules are:

* "Alternative Mortgage Transaction Parity Act" means
the Alternative Mortgage Transaction Parity Act (AMTPA),
12 U.S.C. Sec. 3801 et seq.

* "Equal Credit Opportunity Act" means the Equal Credit
Opportunity Act (ECOA), 15 U.S.C. Sec. 1691 et seq., Reg-
ulation B, 12 C.F.R. Part 202.

» "Fair Credit Reporting Act" means the Fair Credit
Reporting Act (FCRA), 15 U.S.C. Sec. 1681 et seq.

» "Federal Trade Commission Act" means the Federal
Trade Commission Act, 15 U.S.C. Sec. 45(a).

e "Gramm-Leach-Bliley Act (GLBA)" means the
((Gramm-Leach-Bliley-Aet{GEBAY))) Financial Moderniza-
tion Act of 1999, ((at)) 15 U.S.C. Sec. 6801-6809, and the
GLBA-mandated Federal Trade Commission (FTC) privacy
rules, at 16 C.F.R. Parts 313-314.

* "Home Equity Loan Consumer Protection Act" means
the Home Equity Loan Consumer Protection Act, 15 U.S.C.
Sec. 1637 and 1647.

» "Home Mortgage Disclosure Act" means the Home
Mortgage Disclosure Act (HMDA), 12 U.S.C. Sec. 2801-
2810, Regulation C, 12 C.F.R. Part 203.

* "Home Ownership and Equity Protection Act" means
the Home Ownership and Equity Protection Act (HOEPA),
15 U.S.C. Sec. 1639.

» "Homeowners Protection Act" means the Homeowners
Protection Act of 1998 (HPA). 12 U.S.C. Sec. 4901 et seq.

» "Real Estate Settlement Procedures Act" means the
Real Estate Settlement Procedures Act (RESPA), 12 U.S.C.
Sec. 2601 et seq., Regulation X, 24 C.F.R. Part 3500 et seq.

* "Telemarketing and Consumer Fraud and Abuse Pre-
vention Act" means the Telemarketing and Consumer Fraud
and Abuse Prevention Act, 15 U.S.C. Sec. 6101-6108, Tele-
phone Sales Rule, 16 C.F.R. Part 310.

* "Truth in Lending Act" means the Truth in Lending Act
(TILA), 15 U.S.C. Sec. 1601 et seq., Regulation Z, 12 C.F.R.
Part 226 et seq.
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"Federally insured financial institution" means a savings
bank, savings and loan association, or credit union, whether
state or federally chartered, or a federally insured bank,
authorized to conduct business in this state.

"Financial misconduct," for the purposes of the act,
means a criminal conviction for any of the following:

* Any conduct prohibited by the act;

* Any conduct prohibited by statutes governing mort-
gage brokers in other states, or the United States, if such con-
duct would constitute a violation of the act;

* Any conduct prohibited by statutes governing other
segments of the financial services industry, including but not
limited to the Consumer Protection Act, statutes governing
the conduct of securities broker dealers, financial advisers,
escrow officers, title insurance companies, limited practice
officers, trust companies, and other licensed or chartered
financial service providers; or

* Any conduct commonly known as white collar crime,
including, but not limited to, embezzlement, identity theft,
mail or wire fraud, insider trading, money laundering, check
fraud, or similar crimes.

"Independent contractor" means any person that
expressly or impliedly contracts to perform mortgage broker-
ing services for another and that with respect to its manner or
means of performing the services is not subject to the other's
right of control, and that is not treated as an employee by the
other for purposes of compliance with federal income tax
laws.

The following factors may be considered to determine if
a person is an independent contractor:

Is the person instructed about when, where and how to
work?

Is the person guaranteed a regular wage?

Is the person reimbursed for business expenses?

Does the person maintain a separate business?

Is the person exposed to potential profits and losses?

Is the person provided employee benefits such as insur-
ance, a pension plan, or vacation or sick pay?

"Licensee" means:

* A mortgage broker licensed by the director; or

» The principal(s) or designated broker of a mortgage
broker; or

* A loan originator licensed by the director; or

* Any person subject to licensing under RCW
19.146.200; or

* Any person acting as a mortgage broker or loan origi-
nator subject to any provisions of the act.

"License application fee" means immediately available
funds paid to the department for each mortgage broker, loan
originator, or mortgage broker branch office license applica-
tion.

"Loan application" means the same as "application," in
this section.

"Loan originator" means a natural person who:

» Takes a residential mortgage loan application for a
mortgage broker; or

* Offers or negotiates terms of a mortgage loan, for direct
or indirect compensation or gain, or in the expectation of
direct or indirect compensation or gain. "Loan originator"
also includes a person who holds themselves out to the public
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as able to perform any of these activities. "Loan originator"
does not mean persons performing purely administrative or
clerical tasks for a mortgage broker. For the purposes of this
subsection, "administrative or clerical tasks" means the
receipt, collection, and distribution of information common
for the processing of a loan in the mortgage industry and
communication with a borrower to obtain information neces-
sary for the processing of a loan. A person who holds himself
or herself out to the public as able to obtain a loan is not per-
forming administrative or clerical tasks.

For purposes of further defining "loan originator," "tak-
ing a residential mortgage loan application" includes solicit-
ing, accepting, or offering to accept an application for a resi-
dential mortgage loan or assisting a borrower or offering to
assist a borrower in the preparation of a residential mortgage
loan application.

For purposes of this definition, a person "holds them-
selves out" by advertising or otherwise informing the public
that the person engages in any of the activities of a mortgage
broker or loan originator, including the use of business cards,
stationery, brochures, rate lists or other promotional items.

"Loan originator licensee" means a natural person who is
licensed as a loan originator or is subject to licensing under
RCW 19.146.200 or who is acting as a loan originator subject
to any provisions of the act.

"Loan processor" means a natural person who performs
clerical or support duties at the direction of and subject to the
supervision and instruction of a licensed or exempt mortgage
broker. The job responsibilities may include the receipt, col-
lection and distribution of information common for the pro-
cessing of a loan. The loan processor may also communicate
with a borrower to obtain the information necessary for the
processing of a loan, provided that such communication does
not include offering or negotiating loan rates or terms, or
counseling borrowers about loan rates or terms.

"Lock-in agreement" means an agreement with a bor-
rower made by a mortgage broker or loan originator, in which
the mortgage broker or loan originator agrees that, for a
period of time, a specific interest rate or other financing terms
will be the rate or terms at which it will make a loan available
to that borrower.

"Mortgage broker" means any person who for compen-
sation or gain, or in the expectation of compensation or gain:

» Makes a residential mortgage loan or assists a person in
obtaining or applying to obtain a residential mortgage loan;
or

* Holds himself or herself out as being able to make a
residential mortgage loan or assist a person in obtaining or
applying to obtain a residential mortgage loan.

For purposes of this definition, a person "makes" a loan
if: The loan is closed in their name, or they advance, offer to
advance or make a commitment to advance funds to a bor-
rower for a loan.

For purposes of this definition, a person "assists a person
in obtaining or applying to obtain a residential mortgage
loan" by, among other things, counseling on loan terms
(rates, fees, other costs), preparing loan packages, or collect-
ing enough information on behalf of the consumer to antici-
pate a credit decision under Regulation X, 24 C.F.R. Part
3500, Sec. 3500.2(b).
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For purposes of this definition, a person "holds them-
selves out" by advertising or otherwise informing the public
that they engage in any of the activities of a mortgage broker
or loan originator, including the use of business cards, statio-
nery, brochures, rate lists, or other promotional items.

"Mortgage broker licensee" means a person that is
licensed as a mortgage broker or is subject to licensing under
RCW 19.146.200 or is acting as a mortgage broker subject to
any provisions of the act.

"Mortgage Broker Practices Act" means chapter 19.146
RCW.

"Out-of-state applicant or licensee" means a person sub-
ject to licensing that maintains an office outside of this state.

"Person" means a natural person, corporation, company,
limited liability corporation, partnership, or association.

"Prepaid escrowed costs of ownership," as used in RCW
19.146.030(4), means any amounts prepaid by the borrower
for the payment of taxes, property insurance, interim interest,
and similar items in regard to the property used as security for
the loan.

"Principal" means any person who controls, directly or
indirectly through one or more intermediaries, or alone or in
concert with others, a ten percent or greater interest in a part-
nership, company, association, or corporation, and the owner
of a sole proprietorship.

"Registered agent" means a person located in Washing-
ton appointed to accept service of process for a licensee.

"Residential mortgage loan" means any loan primarily
for personal, family, or household use secured by a mortgage
or deed of trust on residential real estate upon which is con-
structed or intended to be constructed a single family dwell-
ing or multiple family dwelling of four or less units.

For purposes of this definition, a loan "primarily for per-
sonal, family, or household use" includes loan applications
for a finance or refinance of a primary residence for any pur-
pose, loan applications on second homes, and loan applica-
tions on nonowner occupied residential real estate provided
the licensee has knowledge that proceeds of the loan are
intended to be used primarily for personal, family or house-
hold use.

"Residential real estate" is real property upon which is
constructed or intended to be constructed, a single family
dwelling or multiple family dwelling of four or less units.

* Residential real estate includes, but is not limited to:

— A single family home;

— A duplex;

— A triplex;

— A fourplex;

— A single condominium in a condominium complex;

— A single unit within a cooperative;

— A manufactured home when the home and real prop-
erty together will secure the residential mortgage loan; or

— A fractile, fee simple interest in any of the above.

* Residential real estate does not include:

— An apartment building or dwelling of five or more
units;

— A single piece of real estate with five or more single
family dwellings unless each dwelling is capable of being
financed independently of the other dwellings; or
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— Any dwelling on leased or rented land or space, such as
dwellings in a manufactured home park unless the mortgage
broker treats such property as residential real estate.

"Table-funding" means a settlement at which a mortgage
loan is funded by a contemporaneous advance of loan funds
and an assignment of the loan to the person advancing the
funds. The mortgage broker originates the loan and closes
the loan in its own name with funds provided contemporane-
ously by a lender to whom the closed loan is assigned.

"Third-party provider" means any person other than a
mortgage broker or lender who provides goods or services to
the mortgage broker in connection with the preparation of the
borrower's loan and includes, but is not limited to, credit
reporting agencies, title companies, appraisers, structural and
pest inspectors, or escrow companies.

A lender is considered a third party only when the lender
provides lock-in arrangements to the mortgage broker in con-
nection with the preparation of a borrower's loan.

"Underwriting" means a lender's detailed credit analysis
preceding the offering or making of a loan. The analysis may
be based on information furnished by the borrower (employ-
ment history, salary, financial statements), the borrower's
credit history from a credit report, the lender's evaluation of
the borrower's credit needs and ability to pay, and an assess-
ment of the collateral for the loan. While mortgage brokers
may have access to various automated underwriting systems
to facilitate an evaluation of the borrower's qualifications, the

mortgage broker who qualifies or approves a borrower in this
manner is not the underwriter of the loan and cannot charge a
fee for underwriting the loan. Third-party charges the mort-
gage broker incurs in using or accessing an automated system
to qualify or approve a borrower may, like other third-party
expenses, be passed on to the borrower.

AMENDATORY SECTION (Amending WSR 06-23-137,
filed 11/21/06, effective 1/1/07)

WAC 208-660-007 Good standing. (1) What does
good standing mean? For the purposes of the act and these
rules, good standing means that the applicant, licensee, or
other person subject to the act demonstrates financial respon-
sibility, character, and general fitness sufficient to command
the confidence of the community and to warrant a belief that
the business will be operated honestly, fairly, and efficiently
within the purposes of the act and these rules. In determining
good standing the director will consider the following factors,
and any other evidence relevant to good standing as defined
in this rule:

(a) Whether the applicant or licensee has paid all fees
due to the director.

(b) Whether the licensee has filed their mortgage broker
annual report.

(c) Whether the licensee has filed and maintained the
required surety bond or had its surety bond canceled or
revoked for cause.

(d) Whether the licensee has maintained a designated
broker in compliance with the act and these rules.

(e) Whether the applicant, licensee, or other person sub-
ject to the act has had any license, or any authorization or
ability to do business under any similar statute of this or any
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other state, suspended, revoked, or restricted within the prior
five years.

(f) Whether the applicant, licensee, or other person sub-
ject to the act has been convicted of a ((feleny;-er-&)) gross
misdemeanor involving dishonesty or financial misconduct,
or a felony, within the prior seven years.

(g) Whether the licensee or other person subject to the
act, is, or has been subject to a cease and desist order or an
injunction issued pursuant to the act, or the Consumer Protec-
tion Act, or has been found through an administrative, civil,
or criminal proceeding to have violated the provisions of the
act or rules, or the Consumer Protection Act, chapter 19.86
RCW.

(h) Whether the director has filed a statement of charges,
or there is an outstanding order by the director to cease and
desist against the licensee or other person subject to the act.

(1) Whether there is documented evidence of serious or
significant complaints filed against the licensee, or other per-
son subject to the act, and the licensee or other person subject
to the act has been notified of the complaints and been given
the opportunity to respond.

(j) Whether the licensee has allowed the licensed mort-
gage broker business to deteriorate into a condition that
would result in denial of a new application for a license.

(k) Whether the licensee, or other person subject to the
act has failed to comply with an order, directive, subpoena, or
requirement of the director or director's designee, or with an
assurance of discontinuance entered into with the director or
director's designee.

(1) Whether the licensee or other person subject to the act
has interfered with an investigation or disciplinary proceed-
ing by willful misrepresentation of facts before the director or
director's designee, or by the use of threats or harassment
against a client, witness, employee of the licensee, or repre-
sentative of the director for the purpose of preventing them
from discovering evidence for, or providing evidence in, any
disciplinary proceeding or other legal action.

(2) Under what circumstances may the department
conduct a good standing review of an applicant, mortgage
broker licensee, designated broker, or exempt mortgage
broker? The department may conduct a good standing
review when:

(a) Processing an application for a new mortgage broker
branch office license.

(b) Processing an application for appointment of a differ-
ent designated broker (both the licensed mortgage broker,
including those individuals to whom the license was granted,
and the proposed designated broker must meet good stand-
ing).

(c) Processing a request for recognition as an exempt
mortgage broker under RCW 19.146.020(4).

(3) When will an applicant, licensee, or other person
subject to the act receive notice from the department of
their failure to meet a determination of good standing?
The department will notify the applicant, licensee, or other
person subject to the act that they have failed to meet the
department's good standing requirement within ten business
days of the department's receipt of any application or request
that requires a determination of good standing. See subsec-
tion (2) of this section.
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(4) What recourse does an applicant, licensee, or
other person subject to the act have when the department
has determined that they are not in good standing? The
applicant, licensee, or other person subject to the act may
request a brief adjudicative proceeding under the Administra-
tive Procedure Act, chapter 34.05 RCW, to challenge the
department's determination.

(5) What department determinations may be chal-
lenged through a brief adjudicative proceeding? Subsec-
tion (1)(a) through (1) of this section may be challenged
through a brief adjudicative process.

(6) What specific sections of the Administrative Pro-
cedure Act are adopted by the director to administer
brief adjudicative proceedings? The director adopts RCW
34.05.482 through 34.05.494 to administer brief adjudicative
proceedings requested by an applicant or licensee, or con-
ducted at the director's discretion.

(7) Who conducts the brief adjudicative proceeding?
Brief adjudicative proceedings are conducted by a presiding
officer designated by the director. The presiding officer must
have department expertise in the subject matter, but must not
have personally participated in the department's determina-
tion of good standing, or work in the department's division of
consumer services, or such other division within the depart-
ment delegated by the director to oversee implementation of
the act and these rules.

(8) When and how will the presiding officer issue a
decision? Within ten business days of the final date for sub-
mission of materials, or oral argument, if any, the presiding
officer must make a written initial order.

AMENDATORY SECTION (Amending WSR 06-23-137,
filed 11/21/06, effective 1/1/07)

WAC 208-660-008 Exemption from licensing. (1) If I
am licensed as an insurance agent under RCW 48.17.060,
must I have a separate license to act as a loan originator
or mortgage broker? Yes. You will need a separate license
as a loan originator or mortgage broker if you are a licensed
insurance agent and you do any of the following:

(a) Take a residential mortgage loan application for a
mortgage broker;

(b) Offer or negotiate terms of a mortgage loan for direct
or indirect compensation or gain, or in the expectation of
direct or indirect compensation or gain;

(c) Make a residential mortgage loan, or assist a person
in obtaining or applying to obtain a residential mortgage loan,
for compensation or gain; or

(d) Hold yourself out as being able to perform any of the
above services.

(2) Are insurance companies exempt from the Mort-
gage Broker Practices Act? Yes. Insurance companies
authorized to transact the business of insurance in this state
by the Washington state office of the insurance commissioner
are exempt from the Mortgage Broker Practices Act.

(3) If I make residential mortgage loans under the
Consumer Loan Act, chapter 31.04 RCW, am I exempt
from the Mortgage Broker Practices Act? If you are

licensed under the Consumer Loan Act, ((anyteans-—eovered
by-thataet)) only residential mortgage loans are exempt from
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the Mortgage Broker Practices Act. Complying with the Con-
sumer Loan Act includes abiding by the requirements and
restrictions of that act and counting all loans originated and
made under that act for purposes of your annual assessment.

(4) If 1 make residential mortgage loans under the
Consumer Loan Act, chapter 31.04 RCW, are my loan
originators exempt from the Mortgage Broker Practices
Act? Your loan originator employees are also exempt from
the Mortgage Broker Practices Act for their loan originator
activities on residential mortgage loans.

Your independent contractor loan originators are not
exempt from the Mortgage Broker Practices Act for their res-
idential mortgage loan originator activities.

(5) If I am an exempt mortgage broker because my
business has been approved by and is subject to audit by
Fannie Mae or Freddie Mac, am I subject to licensing or
any other sections of the act? You are not required to have
a license to make loans that you sell to Fannie Mae or Freddie
Mac, but you are subject to RCW 19.146.0201 through
19.146.080, and the rules associated with those sections of
the act. Those sections include prohibited practices, certain
required disclosures, the requirement of a writing for agree-
ments, trust fund requirements, books and records require-
ments, limitations on fees or compensation, and the require-
ment to provide the consumer with certain information they
have paid for. You are also subject to the investigation and
enforcement authority of the director.

Stated another way, if your mortgage business does not
make and then sell all loans to Fannie Mae or Freddie Mac,
you must have a license to broker or make the residential
mortgage loans not sold to Fannie Mae or Freddie Mac.

((5))) (6) If I am an exempt mortgage broker because
my business has been approved by and is subject to audit
by Fannie Mae or Freddie Mac, are my loan originators
subject to licensing or any other sections of the act? Your
loan originator employees are not required to have a license
to conduct loan originator activities on loans made and then
sold to Fannie Mae or Freddie Mac, but they are subject to
RCW 19.146.0201 through 19.146.080, and the rules associ-
ated with those sections of the act. Those sections include
prohibited practices, certain required disclosures, the require-
ment of a writing for agreements, trust fund requirements,
books and records requirements, limitations on fees or com-
pensation, and the requirement to provide the consumer with
certain information they have paid for. Your loan originator
employees are also subject to the investigation and enforce-
ment authority of the director.

Your loan originators must be licensed to act as loan

originators on residential mortgage loans not made and then
sold to Fannie Mae or Freddie Mac.

Your independent contractor loan originators are not
exempt under this section.

((66))) (1) Am I exempt from the Mortgage Broker
Practices Act if I make or acquire residential mortgage
loans solely with my own funds for my own investment
without intending to resell the residential mortgage
loans? You are exempt from the licensing requirements, but
you are subject to RCW 19.146.0201 through 19.146.080,
and the rules associated with those sections of the act. Those
sections include prohibited practices, certain required disclo-
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sures, the requirement of a writing for agreements, trust fund
requirements, books and records requirements, limitations on
fees or compensation, and the requirement to provide the
consumer with certain information they have paid for. You
are also subject to the investigation and enforcement author-
ity of the director.

For purposes of this section, intent to resell residential
mortgage loans is determined by your ability and willingness
to hold the residential mortgage loans, indicated by, but not
limited to, such measures as whether you have sold loans in
the past, whether the loans conform to established secondary
market standards for the sale of loans, and whether your
financial condition would reasonably allow you to hold the
residential mortgage loans.

(D)) (8) If I am an exempt mortgage broker because
I am making or acquiring residential mortgage loans
solely with my own funds for my own investment without
intending to resell the residential mortgage loans, are my
loan originators subject to licensing or any other sections
of the act? Your loan originator employees are not required
to have a license, but they are subject to RCW 19.146.0201
through 19.146.080, and the rules associated with those sec-
tions of the act. Those sections include prohibited practices,
certain required disclosures, the requirement of a writing for
agreements, trust fund requirements, books and records
requirements, limitations on fees or compensation, and the
requirement to provide the consumer with certain informa-
tion they have paid for. Your loan originator employees are
also subject to the investigation and enforcement authority of
the director.

Your independent contractor loan originators are not
exempt under this section.

(%)) (9) As an attorney, must I have a mortgage
broker or loan originator license to assist a person in
obtaining or applying to obtain a residential mortgage
loan in the course of my practice?

(a) If you are an attorney licensed in Washington and if
the mortgage broker activities are incidental to your profes-
sional duties as an attorney, you are exempt from the Mort-
gage Broker Practices Act under RCW 19.146.020 (1)(c).

(b) Whether an exemption is available to you depends on
the facts and circumstances of your particular situation. For
example, if you hold yourself out publicly as being able to
perform the services of a mortgage broker or loan originator,
or if your fee structure for those services is different from the
customary fee structure for your professional legal services,
the department will consider you to be principally engaged in
the mortgage broker business and you will need a mortgage
broker or loan originator license before performing those ser-
vices. A "customary" fee structure for the professional legal
service does not include the receipt of compensation or gain
associated with obtaining a residential mortgage loan on the
property.

((9)) (10) As a licensed real estate broker or sales-
person, must I have a mortgage broker or loan originator
license when I assist the purchaser in obtaining financing
for a residential mortgage loan involving a bona fide sale
of real estate? You are exempt from the act under RCW
19.146.020 (1)(g) if you only receive the customary real
estate commission in connection with the transaction. A "cus-
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tomary" real estate commission does not include receipt of
compensation or gain associated with the financing of the
property. A "customary" real estate commission only
includes the agreed upon commission designated in the list-
ing or purchase and sale agreement for the bona fide sale of
the subject property.

((9))) (11) Under what circumstances will the direc-
tor approve an exemption under RCW 19.146.020(4) for
the exclusive agents working as loan originators of an
affiliate of a bank that is wholly owned by the bank hold-
ing company that owns that bank?

(a) The director will provide a written exemption from
loan originator licensing for the exclusive agents of an affili-
ate of a bank that is wholly owned by the bank holding com-
pany that owns the bank if the director finds that the affiliate
is licensed and is in "good standing" with the department and
the affiliate has procedures in place, as evidenced by a writ-
ten "plan of business," to reasonably assure the department
that:

(1) The exclusive agents of the affiliate of a bank operate
exclusively as loan originators for the affiliate and not for
other mortgage brokers;

(i1) The affiliate of the bank requires continuing educa-
tion for the exclusive agents that meets the same or similar
requirements approved by the director for licensed loan orig-
inators;

(iii) The affiliate of the bank will notify the department if
the affiliate terminates an exclusive agent because the exclu-
sive agent:

(A) Has had any license, or any authorization to do busi-
ness under any similar statute of this or any other state, sus-
pended, revoked, or restricted within the prior five years; or

(B) Has been convicted of a felony, or a gross misde-
meanor involving dishonesty or financial misconduct, within
the prior seven years; or

(C) Has been subject to a cease and desist order or an
injunction issued pursuant to the act, or the Consumer Protec-
tion Act, or has been found through an administrative, civil,
or criminal proceeding to have violated the provisions of the
act or rules, or the Consumer Protection Act, chapter 19.86
RCW.

(b) To qualify for this exemption, the affiliate must make
a written request to the department and submit a "plan of
business" with the request. After receipt of this request, the
department will notify the affiliate in writing within ten busi-
ness days whether the affiliate's exclusive agents qualify for
the exemption, or if the department will conduct additional
review of the affiliate and the "plan of business." The affili-
ates must receive the department's notice of qualification for
exemption before the affiliate's exclusive agents take any
action that would subject them to licensing under the act.

(c) The exemption granted by the director remains valid
as long as the affiliate complies in all material respects with
its "plan of business" and the affiliate remains in good stand-
ing with the department.

(((1H)) (12) What are the responsibilities of a mort-
gage broker that is exempt from the licensing provisions
of the act? The owners of companies exempt from licensing
under RCW 19.146.020 (1)(e), (g), or (4), are responsible for:
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(a) Complying with RCW 19.146.0201
19.146.080, and 19.146.235;

(b) Ensuring compliance with the act by all persons rep-
resenting the exempt mortgage broker; and

(c) Notifying the director of any change affecting the
mortgage broker's exempt status under the act.

((#2)) (13) Are the independent contractors of a
mortgage broker exempt under RCW 19.146.020 (1)(b),
(c), (e), and (g) themselves exempt? No. After January 1,
2007, an independent contractor working as a loan originator
for a mortgage broker exempt under RCW 19.146.020 (1)(b),
(¢), (e), and (g) must hold a loan originator license.

((13))) (14) What other persons or entities are
exempt from the Mortgage Broker Practices Act?

(a) Any person doing any act under order of any court
except for a person subject to an injunction to comply with
any provision of the act or any order of the director issued
under the act.

(b) The United States of America, the state of Washing-
ton, any other state, and any Washington city, county, or
other political subdivision, and any agency, division, or cor-
porate instrumentality of any of the entities in this subsection
(b).

((#4)) (15) When is a CLI provider exempt from the
licensing requirements of the act? A CLI provider is
exempt from the licensing requirements of the act:

(a) When the CLI provider meets the general statutory
requirements under RCW 19.146.020 (1)(a), (c), (d), (e), (g),
or (h); or

(b) When a real estate broker or salesperson licensed in
Washington, acting as a CLI provider and a real estate agent,
obtains financing for a real estate transaction involving a
bona fide sale of real estate and does not receive either:

(1) A separate fee for the CLI service; or

(i1) A sales commission greater than that which would be
otherwise customary in connection with the sales transaction;
or

through

(c) When a person, acting as a CLI provider:

(i) Provides only information regarding rates, terms, and
lenders;

(i1) Complies with all requirements of subsection (16) of
this section;

(iii) Does not represent or imply to a borrower that they
are able to obtain a residential mortgage loan from a mort-
gage broker or lender;

(iv) Does not accept a loan application, assist in the com-
pletion of a loan application, or submit a loan application to a
mortgage broker or lender on behalf of a borrower;

(v) Does not accept any deposit for third-party provider
services or any loan fees from a borrower in connection with
a loan, regardless of when the fees are paid;

(vi) Does not negotiate interest rates or terms of a loan
with a mortgage broker or lender on behalf of a borrower; and

(vii) Does not provide to the borrower a good faith esti-
mate or other disclosure(s) required of mortgage brokers or
lender(s) by state or federal law.

(d) If the CLI provider is not exempt under (a), (b), or (c)
of this subsection, the CLI provider is not required to have a
mortgage broker license if the CLI provider does not receive
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any fee or other compensation or gain, directly or indirectly,
for performing or facilitating the CLI service.

((#5))) (16) When is a CLI provider required to have
a mortgage broker license?

(a) If a CLI provider, who is not otherwise exempt from
the licensing requirements of the act, performs any act that
would otherwise require that they be licensed, including
accepting a loan application, or submitting a loan application
to a mortgage broker or lender, the CLI provider must obtain
a mortgage broker license.

(b) Example - License required: A CLI provider uses an
internet-based CLI system in which an abbreviated applica-
tion is available for online completion by borrower. Once the
borrower presses "submit," the information collected in the
abbreviated application is forwarded to lender. The informa-
tion contains the borrower's name, Social Security number,
contact information, purpose of the loan sought (e.g., pur-
chase, refinance, home equity, second mortgage), size of loan
requested, annual salary, and a self-declaration of total unse-
cured debt. The electronic entries made by the borrower are
then used by lender to electronically populate "form fields"
and to initiate lender's loan application. A loan originator for
the lender then follows up with borrower to complete the loan
application. On or after closing, CLI provider receives a CLI
service fee.

(c) Example - License not required: A CLI provider uses
an internet-based CLI system in which various interactive
informational tools are present, including an online "prequal-
ification" tool. Based upon borrower's self-declared data
input, borrower receives an indication of borrower's "maxi-
mum affordable loan amount," based upon standard norms of
debt-to-income ratio and loan-to-value ratio, and also subject
to verification of information, availability and suitability of
loan products, and independent underwriting by any lender.
The borrower indicates a desire for follow-up from one or
more lenders by inputting personal contact information and
pressing "submit." A number of lenders receive only the per-
sonal identity information of borrower and not any financial
information. However, the CLI system has been programmed
(and may be continuously reprogrammed) to route personal
contact information to certain lenders based upon borrower's
"prequalification" data input and the lending criteria of each
of the lenders for whom CLI provider has a relationship.
None of borrower's self-declared financial information is
actually submitted to any of the lenders whose criteria match
borrower's profile. Loan originators from lender A and lender
B initiate contact with borrower based solely on borrower's
contact information. Lender A and lender B, through their
assigned loan originators, contact borrower with the object of
beginning and hopefully completing a loan application. In
this example, CLI provider has not taken a loan application.

((#6))) (17) Must the CLI provider provide any dis-
closures?

(a) Yes. If a borrower using or accessing the CLI ser-
vices pays for the CLI service, either directly or indirectly,
the CLI provider must give the following disclosure:

(i) The amount of the fee the CLI provider charges the
borrower for the service;

(i) That the use of the CLI system is not required to
obtain a residential mortgage loan; and
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(iii) That the full range of loans available may not be
listed on the CLI system, and different terms and conditions,
including lower rates, may be available from others not listed
on the system.

(b) Each CLI provider must give the borrower a copy of
the disclosure form when the first CLI service is provided to
the borrower. The form must be signed and dated by the bor-
rower and a copy maintained as part of the CLI provider's
books and records for at least two years.

(D)) (18) Are CLI system providers subject to
enforcement under the act? Yes. CLI system providers are
responsible for any violations of the act and will be subject to
any applicable fines or penalties.

AMENDATORY SECTION (Amending WSR 06-23-137,
filed 11/21/06, effective 1/1/07)

WAC 208-660-163 Mortgage brokers—Licensing.
(1) How do I apply for a mortgage broker license?

(a) Appoint a designated broker. You must appoint a
designated broker who meets the requirements of WAC 208-
660-250.

(b) Submit an application. You must fill out an appli-
cation in a form prescribed by the director. Submit the appli-
cation with the appropriate attachments to the department for
review.

(c) Pay the application and license fees. You will have
to pay an application fee to cover the department's cost of
processing and reviewing application. You must also pay a
separate annual license fee. See WAC 208-660-550, Depart-
ment fees and costs.

(d) Prove your identity. You must provide information
about the identity of owners, principals, officers, and the des-
ignated broker, including fingerprints.

(e) Provide a surety bond. Mortgage brokers must have
a surety bond of twenty to sixty thousand dollars depending
on the average number of loan originators representing the
mortgage broker. See WAC 208-660-175 (1)(e).

(2) What information will the department consider
when deciding whether to approve a mortgage broker
license application? The department considers the financial
responsibility, character, and general fitness of the applicant,
principals, and the designated broker.

(3) Why does the department consider financial
responsibility, character, and general fitness before issu-
ing a mortgage broker license? One of the purposes of the
act is to ensure that mortgage brokers and loan originators
deal honestly and fairly with the public. Applicants, princi-
pals, and designated brokers who have demonstrated their
financial responsibility, character, and general fitness to
operate their businesses honestly, fairly, and efficiently are
more likely to deal honestly and fairly with the public.

(4) What specific information will the department
consider to determine if the mortgage broker business
will be operated honestly, fairly, and in compliance with
applicable law?

(a) Whether the applicant, licensee, or other person sub-
ject to the act has had any license, or any authorization to do
business under any similar statute of this or any other state,
suspended, revoked, or restricted within the prior five years.
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(b) Whether the applicant, licensee or other person sub-
ject to the act has been convicted of a ((feleny;—er&)) gross
misdemeanor involving dishonesty or financial misconduct,
or a felony, within the prior seven years.

(c) Whether the licensee or other person subject to the
act is, or has been, subject to a cease and desist order or an
injunction issued pursuant to the act, or the Consumer Protec-
tion Act, or has been found through an administrative, civil,
or criminal proceeding to have violated the provisions of the
act or rules, or the Consumer Protection Act, chapter 19.86
RCW.

(d) Whether the director has filed a statement of charges,
or there is an outstanding order by the director to cease and
desist against the licensee or other person subject to the act.

(e) Whether there is documented evidence of serious or
significant complaints filed against the licensee, or other per-
son subject to the act, and the licensee or other person subject
to the act has been notified of the complaints and been given
the opportunity to respond.

(f) Whether the licensee has allowed the licensed mort-
gage broker business to deteriorate into a condition that
would result in denial of a new application for a license.

(g) Whether the licensee or other person subject to the
act has failed to comply with an order, directive, subpoena, or
requirement of the director or director's designee, or with an
assurance of discontinuance entered into with the director or
director's designee.

(h) Whether the licensee or other person subject to the
act has interfered with an investigation, or disciplinary pro-
ceeding by willful misrepresentation of facts before the direc-
tor or director's designee, or by the use of threats or harass-
ment against a client, witness, employee of the licensee, or
representative of the director for the purpose of preventing
them from discovering evidence for, or providing evidence
in, any disciplinary proceeding or other legal action.

(5) What will happen if my mortgage broker license
application is incomplete? The department will reject and
return the entire application package to you with a notice
identifying the incomplete, missing, or inaccurate informa-
tion. You must follow the department's directions to correct
the problems. You can then resubmit the application package.

(6) How do I withdraw my application for a mortgage
broker license? Send the department a written request, in a
form prescribed by the department, to withdraw your mort-
gage broker license application.

(7) When will the department consider my mortgage
broker license application package abandoned? If you do
not respond to the department within ten business days from
the date of the department's second request for information,
your application is considered abandoned. You may reapply
by submitting a new application per subsection (1) of this
section.

(8) What are my rights if the director denies my
application for a mortgage broker license? You have the
right to request an administrative hearing pursuant to the
Administrative Procedure Act, chapter 34.05 RCW. To
request a hearing, you must notify the department within
twenty days from the date of the director's notice to you that
your license application has been denied, that you wish to
have a hearing.
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Upon denial of your mortgage broker license applica-
tion, and provided the department finds no unlicensed activ-
ity, the department will return your surety bond, and refund
the license fee and any unused portion of the application fee.

(9) What Washington law protects my rights when
my application for a mortgage broker license is denied, or
my mortgage broker license is suspended or revoked?
The Administrative Procedure Act, chapter 34.05 RCW, gov-
erns the proceedings for license application denials, cease
and desist orders, license suspension or revocation, the impo-
sition of civil penalties or other remedies ordered by the
department, and any appeals or reviews of those actions.

(10) May I advertise my business while I am waiting
for my mortgage broker license application to be pro-
cessed? No. It is a violation of the act for nonlicensed, non-
exempt mortgage brokers or loan originators to hold them-
selves out as mortgage brokers or loan originators in Wash-
ington.

(11) May I originate Washington residential mort-
gage loans while waiting for my mortgage broker license
application to be processed? No. You may not originate
loans prior to receiving your mortgage broker license.

(12) How do I change information on my mortgage
broker license? You must file a license amendment applica-
tion with the department, in a form prescribed by the depart-
ment. You must file the amendment application within thirty
days of the change occurring.

(13) When does a mortgage broker license expire?
The mortgage broker license expires annually. The expiration
date is shown on the license. If the license is an interim
license, it may expire in less than one year.

(14) When may the department issue interim mort-
gage broker licenses? To prevent an undue delay, the direc-
tor may issue interim mortgage broker licenses, including
branch office licenses, with a fixed expiration date. The
license applicant must have substantially met the initial
licensing requirements, as determined by the director, to
receive an interim license.

For purposes of this section, undue delay includes the
adjustment of license expiration or renewal dates to coincide
with the implementation of systems designed to assist in
licensing uniformity and provide data repositories of licens-
ing information.

One example of having substantially met the initial
licensing requirements is: Submitting a complete applica-
tion, paying all application fees, and the department having
received and reviewed the result of the applicant's back-
ground check.

(15) May the department issue replacement licenses
with an expiration date? Yes. In order to create and main-
tain a licensing system with expiration or renewal dates that
are uniform, the department may issue new licenses with
expiration dates to existing license holders. The new licenses
will expire annually.

(16) How do I renew my mortgage broker license?

(a) Before the license expiration date you must:

(1) File the mortgage broker annual report, and any other
required notices, with the director. See WAC 208-660-400,
Reporting requirements.
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(i1)) Show evidence that your designated broker com-
pleted the required annual continuing education.

(iii) Verify the surety bond is adequate for the average
number of loan originators, including all locations.

(iv) Pay the annual license assessment fee.

(b) The renewed license is valid for the term listed on the
license or until surrendered, suspended, or revoked.

(17) If I let my mortgage broker license expire must I
apply to get a new license? If you complete all the require-
ments for renewal within forty-five days of the expiration
date, you may renew an expired license. However, if you
renew your license during this forty-five day period, in addi-
tion to paying the annual assessment on your license, you
must pay an additional fifty percent of your annual assess-
ment. See subsection (16) of this section for the license
renewal requirements.

During this forty-five day period, your license is expired
and you must not conduct any business under the act that
requires a license until your license has been renewed.

Any renewal requirements received by the department
must be evidenced by either a United States Postal Service
postmark or a department "date received" stamp within the
forty-five days. If you fail to comply with the renewal request
requirements within forty-five days, you must apply for a
new license.

(18) May I still conduct my mortgage broker business
if my mortgage broker license has expired? No. If your
mortgage broker license expires, you must not conduct any
business under the act that requires a license until you renew
your license.

(19) What should I do if I wish to close my mortgage
broker business? You may surrender the mortgage broker
license by notifying the department, in a form prescribed by
the department, of your intention to stop doing mortgage loan
business in Washington. Surrendering your license does not
change your civil or criminal liability, or your liability for
any administrative actions arising from any acts or omissions
occurring before you surrender your license. Contact the
Washington department of revenue to find out how to handle
any unclaimed funds in your trust account.

(20) May I transfer, sell, trade, assign, loan, share, or
give my mortgage broker license to another person or
company? No. A mortgage broker license authorizes only
the person named on the license to conduct the business at the
location listed on the license. See also WAC 208-660-155(2).

(21) Must I display my mortgage broker license?
Yes. Your mortgage broker license must be prominently dis-
played at the licensed location.

AMENDATORY SECTION (Amending WSR 06-23-137,
filed 11/21/06, effective 1/1/07)

WAC 208-660-180 Mortgage brokers—Main office.
(1) Must a licensed mortgage broker have a designated
broker? Yes. Licensed mortgage broker companies must
have an approved designated broker at all times.

(2) How many designated brokers may a mortgage
broker have? The mortgage broker must have a qualified
designated broker at all times. The mortgage broker may
appoint only one individual to be the designated broker at any
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given time. The designated broker need not be a principal of
the licensee.

It is a prudent business practice to have more than one
qualified individual working for the licensee who could be
appointed as the designated broker.

(3) If my designated broker leaves, may I continue to
operate my mortgage broker business? Yes. You may
continue to operate your mortgage broker business. However,
you must notify the department within five business days of
the loss of or change of your designated broker. You must
then replace the designated broker within thirty days. If you
need more than thirty days to replace the designated broker,
you must seek approval from the department. Failure to
replace your designated broker, or receive approval from the
director for an extension, may result in an enforcement action
against you.

(4) What must I do to replace my designated broker?
You must apply, in a form prescribed by the department, for
approval of the new designated broker. The new designated
broker must meet the requirements of WAC 208-660-250(1)
and the new designated broker and the licensee including
those individuals to whom the license was granted, must meet
the good standing requirements of WAC 208-660-007.

(5) What must I do if I sell all or part of my mortgage
broker company? See WAC 208-660-400(13).

(6) After my mortgage broker license is approved,
may I change my business structure? Yes. You must fol-
low the notification requirements of WAC 208-660-400(12).

(7) May a licensed mortgage broker share an office
with a licensed real estate broker? Yes. A licensed mort-
gage broker may share an office with a licensed real estate
broker. The mortgage broker location must be licensed as a
main or branch mortgage broker office.

(8) If a licensed mortgage broker shares an office
with a licensed real estate broker, what must the mort-
gage broker do to notify the public that the office is
shared? The licensed mortgage broker must clearly identify
the mortgage broker business as separate from the real estate
business to the public on any signage, advertising, or other
material identifying the businesses.

(9) May I add a trade name (or "DBA") to my mort-
gage broker license? Yes. You may add a trade or "DBA"
name to the mortgage broker license if you first apply to the
department, in a form prescribed by the department, and
receive department approval. When the department has
approved the trade name, you must conduct business under
that trade name in at least one of the two following ways:

(a) Use your license name together with the trade name;
or

(b) Use your mortgage broker license number together
with the trade name.

(10) May the department deny an application for a
proposed DBA name because it is similar to an existing
licensee name? Yes. The director may deny an application
for a proposed DBA name if the proposed DBA name is sim-
ilar to a currently existing licensee name.

(11) May I conduct my mortgage broker business
from more than one location? Yes. You may establish one
or more branch offices under your license. See WAC 208-
660-195 for information on licensing branch offices.
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AMENDATORY SECTION (Amending WSR 06-23-137,
filed 11/21/06, effective 1/1/07)

WAC 208-660-195 Mortgage brokers—Branch
offices. (1) May I open branch offices under my mortgage
broker license? Yes. A licensed mortgage broker may sub-
mit license application(s) to the department to establish
branch office(s) under the existing mortgage broker license.
Each branch office must be licensed and must pay an annual
license fee. See WAC 208-660-550, Department fees and
Costs.

(2) If my branch offices are under separate owner-
ship, does that limit my liability for their activities? No.
Licensed mortgage brokers are responsible for the activity
and violations at their branch offices regardless of the struc-
ture or label given the branch offices. Licensure of a branch
office creates a direct line of responsibility from the main
office to the branch.

(3) If my branch offices are under separate owner-
ship., what level of supervision must I maintain? Because
branch offices, regardless of their business structure, are not
independent from your license and surety bond, you are
responsible for the conduct of anyone conducting business
under your license. You must have a written supervisory
plan. The details of the plan, and how you implement the
plan for your branch offices, must take into account the num-
ber of branch offices, their location, and the number of indi-
viduals working at the branch offices. You must maintain
your written supervisory plan as part of your business books
and records.

(4) How do I apply for a mortgage broker branch
office license? As the licensed mortgage broker, you must
apply to the department for a branch office license and
receive a branch office license before operating from any
location other than your licensed location. The application for
a mortgage broker branch office license must be in a form
prescribed by the director. The licensed mortgage broker
must be in good standing, and may need to increase the
amount of the surety bond. You will have to pay application
and annual assessment fees. See WAC 208-660-550, Depart-
ment fees and costs.

((4)) (5) What does the department consider when
reviewing an application for a branch office license? The
department considers:

(a) Whether the mortgage broker is in good standing. See
WAC 208-660-007.

(b) Whether the amount of the mortgage broker's surety
bond is sufficient to cover the loan originators that will be
working from the branch office.

(c) Whether the physical address listed in the application
can be verified as a branch office location.

((5))) (6) Must I display my branch office license?
Yes. Your mortgage broker branch office license must be
prominently displayed in the branch office.

((66))) (1) If I am an internet company, how do I dis-
play my license? You must display your license informa-
tion, as it appears on your license, including any or all busi-
ness names, and the license number, on your web site. The
information must also include a list of the states in which you
are licensed.
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(D)) (8) How do I change information on my mort-
gage broker branch office license? You must file a license
amendment application with the department, in a form pre-
scribed by the department. You must file the application
within thirty days of the change occurring.

((6%))) (9) Does my branch office license expire? The
license expires annually. The expiration date is shown on the
license. If the license is an interim license, it may expire in
less than one year.

(%)) (10) How do I renew my mortgage broker
branch office license?

(a) Before the expiration date, the licensed mortgage
broker must:

(i) Verify the surety bond is adequate for the licensee's
average number of loan originators.

(i1) Pay the branch office annual assessment fee.

(b) The renewed mortgage broker branch office license
is valid for the term listed on the license or until surrendered,
suspended, or revoked.

((49)) (1) If my mortgage broker branch office
license expires, must I apply for a new license? If you
complete all the requirements for renewal within forty-five
days of the expiration date you may renew an existing
license. However, if you renew your license during this forty-
five day period, in addition to paying the annual assessment
on your branch office license, you must pay an additional
fifty percent of your annual assessment for that branch. See
subsection ((£9})) (10) of this section for the license renewal
requirements.

During this forty-five day period, your license is expired
and you must not conduct any business under the act that
requires a license until your license has been renewed.

Any renewal requirements received by the department
must be evidenced by either a postmark or "date received"
stamp within the forty-five days. If you fail to comply with
the renewal request requirements within forty-five days, you
must apply for a new license.

((¢H)) (d2) If my mortgage broker branch office
license has expired, may I still conduct my mortgage bro-
ker business from that location? No. Once the mortgage
broker branch office license has expired, you must not con-
duct any business under the act that requires a license until
you renew your license.

((#2)) (13) If my mortgage broker main office
license expires, may I still conduct my mortgage broker
business from a branch office? No. Once the mortgage bro-
ker main office license expires, you must not conduct any
business under the act that requires a license from any loca-
tion until you renew the main office license.

((#3))) (04) May I add a trade name (or "DBA") to
my mortgage broker branch office license? Yes. You may
add a trade name, or "DBA" name, to the mortgage broker
branch office license if you first apply to the department, in a
form prescribed by the director, and receive department
approval. The branch office trade name must at all times be
identified as connected with the mortgage broker's license
name as it appears on the mortgage broker license. When the
department has approved the trade name, you must conduct
business under that trade name in at least one of the two fol-
lowing ways:
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(a) Use your license name together with the branch
office trade name; or

(b) Use the branch office trade name and mortgage bro-
ker branch office license number together.

(c) See WAC 208-660-180(10).

((#4)) (15) How must I identify my mortgage broker
branch office(s)? The branch office must be prominently
identified as a branch or division of the licensed mortgage
broker so as not to appear to be an independent enterprise.

((€#5))) (16) Does my branch office have to be a phys-
ical location? Yes. The physical location may be at a com-
mercial or residential address but does not have to be in
Washington. See WAC 208-660-420, Out-of-state mortgage
brokers and loan originators.

((#6))) (17) Must I have a branch manager? No.
Although you may appoint one, the act does not require a
branch manager. The licensee and designated broker are
responsible for the business conducted at all locations.

((E#H)) (18) Must I have a designated broker at each
branch? No. The licensed mortgage broker may have only
one designated broker who is responsible for the mortgage
broker business at all locations.

AMENDATORY SECTION (Amending WSR 06-23-137,
filed 11/21/06, effective 1/1/07)

WAC 208-660-250 Designated brokers—General. (1)
How do I become a designated broker?

(a) Be eighteen years or older.

(b) Have a high school diploma, an equivalent to a high
school diploma, or two years experience in the industry in
addition to the experience required in (e) of this subsection.
The experience must meet the criteria in (e) of this subsec-
tion.

(¢) You must pass the designated broker test. See WAC
208-660-260, Designated brokers—Testing.

(())) (d) You must be appointed to the designated bro-
ker position by the licensed mortgage broker through an
application and approval process with the department.

((€e))) (e) You must have a minimum of two years((*))
experience lending or originating residential mortgage loans.

(i) The work experience must be in one or more of the
following, within the last five years:

(A) As a mortgage broker or designated broker of a
mortgage broker for a minimum of two years; or

(B) As a mortgage banker, responsible individual, or
manager of a mortgage banking business; or

(C) As a loan originator with responsibility primarily for
originating loans secured by a lien on residential real estate;
or

(D) As a branch manager of a lender with responsibility
primarily for loans secured by a lien on residential real estate;
or

(E) As a manager or supervisor of mortgage loan origi-
nators; or

(F) As a mortgage processor, underwriter, or quality con-
trol professional; or

(G) As a regulator, examiner, investigator, compliance
expert, or auditor, whose primary function is the review of
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mortgage companies and their compliance processes, and the
department determines your background is sufficient.

(1) The work experience must be evidenced by a detailed
work history and:

(A) W-2 Federal Income Tax Reporting Forms in the
designated broker appointee's name; or

(B) 1099 Federal Income Tax Reporting Forms in the
designated broker appointee's name; or

(C) Corporate tax returns signed by the designated bro-
ker appointee or corporate officer for a licensed or exempt
residential mortgage company(()); or

((6))) (©) In addition to supplying the application infor-
mation, both you and the licensed mortgage broker must be in
good standing with the department.

(g) Financial background.

(1) You are not eligible to become a designated broker if
you have one hundred thousand dollars or more of tax liens
against you at the time of appointment by a licensed mort-
gage broker.

(i1) You may not be eligible to become a designated bro-
ker if your financial background during the two years prior to
the appointment application shows a history of unpaid debts.

(2) May I work as the designated broker for more
than one company? Yes. You may be the designated broker
for more than one licensee.

(3) Must the designated broker also hold a loan orig-
inator's license? A designated broker approved by the
department will be given a loan originator license if they do
not already have one. If the designated broker already has a
loan originator license, that license will be added to the
licensed mortgage broker's list of loan originators.

(4) May I work as the designated broker for one lic-
ensee and a licensed loan originator for another licensee?
Yes. If you want to originate loans for a mortgage broker dif-
ferent from the mortgage broker for whom you are the desig-
nated broker, you must apply to the department for an addi-
tional loan originator license.

(5) May a designated broker hire employees or inde-
pendent contractors apart from the employees or inde-
pendent contractors working for the mortgage broker lic-
ensee? No. Only the mortgage broker licensee can have
employees or independent contractors. This prohibition
against a designated broker having employees or independent
contractors includes clerical or administrative personnel
whose work is related to the mortgage broker licensee's activ-
ities, and loan processors.

(6) As a designated broker, what reporting require-
ments must I comply with? See WAC 208-660-400,
Reporting requirements.

AMENDATORY SECTION (Amending WSR 06-23-137,
filed 11/21/06, effective 1/1/07)

WAC 208-660-260 Designated brokers—Testing. (1)
Must I pass a test prior to becoming a designated broker?
Yes. You must take and pass a test prior to becoming a desig-
nated broker. See WAC 208-660-250(1) if you have never

been a designated broker.
(2) ((After—passingthe-desighated-brokertestwil
) Ked iRV K- the-desi i
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taking the loan-originatertest:)) L am currently a designated
broker., will I have to take the test again? You will only
have to take the designated broker test again if you stop

working as a designated broker for five years or longer.

(3) I am currently a designated broker that originates
loans. Will I have to take the loan originator test and
obtain a loan originator license? No. The department will
provide you with a loan originator license automatically
because you are a designated broker. Your loan originator
license will renew in conjunction with the renewal of the
mortgage broker main office you work with. If you stop act-
ing as a designated broker, your loan originator license will
become inactive. See WAC 208-660-350(12). You can reac-
tivate the license by becoming affiliated with the same or

another licensed mortgage broker as a loan originator. If you
do not renew your license as provided in WAC 208-660-

350(19), the license will expire.

(4) Where can I get information about the designated
broker test? The department will publish the names and
contact information of approved testing providers on the
department web site.

(5) What topics may be covered in the designated
broker test? The department will publish a list of designated
broker test topics on the department's web site.

(6) How soon after failing the designated broker test
may I take it again? After failing the test three consecutive
times you must wait at least fourteen days before taking the
test again.

AMENDATORY SECTION (Amending WSR 06-23-137,
filed 11/21/06, effective 1/1/07)

WAC 208-660-300 Loan originators—General. (1)
May I work as a loan originator for more than one mort-
gage broker? Yes.

(2) How do I obtain approval to work for more than
one mortgage broker? Use the form prescribed by the

director to get approval to add mortgage broker relationships
to your license. The department will notify you if the rela-

tionship is not approved. The department will notify you and
others associated with your license upon approval of your
request. The application must include a fee for the additional
relationship. See WAC 208-660-550.

(3) If I work as a loan originator for more than one
mortgage broker, may I take an application from a bor-
rower without identifying one specific mortgage broker?
No. You may take an application for only one mortgage bro-
ker at a time in any one transaction. Prior to presenting your-
self to a specific borrower as licensed to originate mortgage
loans, you must state who you represent. You must clearly
identify the mortgage broker by name and address on the
application, on all disclosures, authorization forms, and other
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material provided to the borrower. There must be no confu-
sion by the borrower as to which mortgage broker you are
representing at any given time.

((&))) (4) May a loan originator transfer loan files to
a mortgage broker other than the mortgage broker the
loan originator is associated with? No. Only the borrower
may submit a written request to the licensed mortgage broker
to transmit the borrower's selected information to another
mortgage broker or lender. Loan files are the property of the
mortgage broker named on the loan application and the mort-
gage broker must keep the original files and documents. The
licensed mortgage broker must transmit the information
within five business days after receiving the borrower's writ-
ten request.

() (5) May I act as a loan originator and a real
estate agent in the same transaction or for the same bor-
rower in different transactions? Yes, you may be both the
loan originator and real estate broker or salesperson in the
same transaction, or for the same borrower in different trans-
actions. When either of these occur, you must provide to the
borrower the following written disclosure:

"THIS IS TO GIVE YOU NOTICE THAT I OR ONE OF
MY ASSOCIATES HAVE/HAS ACTED AS A REAL
ESTATE BROKER OR SALESPERSON REPRESENT-
ING THE BUYER/SELLER IN THE SALE OF THIS
PROPERTY TO YOU.I AM ALSO A LOAN ORIGINA-
TOR AND WOULD LIKE TO PROVIDE MORTGAGE
SERVICES TO YOU IN CONNECTION WITH YOUR
LOAN TO PURCHASE THE PROPERTY.

YOU ARE NOT REQUIRED TO USE ME AS A LOAN
ORIGINATOR IN CONNECTION WITH THIS TRANS-
ACTION. YOU ARE FREE TO COMPARISON SHOP
WITH OTHER MORTGAGE BROKERS, AND LEND-
ERS, AND TO SELECT ANY MORTGAGE BROKER,
OR LENDER OF YOUR CHOOSING."

((¢H)) (6) As a loan originator, may I be paid directly
by the borrower for my services? No. As a loan originator,
you may not be paid any compensation or fees directly by the
borrower.

(())) (1) May a loan originator charge the borrower
a fee, commission, or other compensation for preparing,
negotiating, or brokering a loan for the borrower? No. A
loan originator may not charge the borrower a fee, commis-
sion, or compensation of any kind in connection with the
preparation, negotiation, and brokering of a residential mort-
gage loan.

(8) As a loan originator. may I be paid my portion of

the mortgage broker fee directly from the loan closing?
(a) Yes. If authorized in the mortgage broker's demand,

the settlement service provider may pay your portion of the
mortgage broker fee directly to you: provided however, that
the HUD-1 or equivalent settlement statement has the follow-

ing information:
(i) Your name as it appears on your loan originator

license;

(ii) Your loan originator license number; and

(iii) The amount to be paid to you by the settlement ser-
vice provider.
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(b) You must provide a copy of the HUD-1 or equivalent
settlement statement to the licensed mortgage broker within
twenty-four hours of your receipt of funds from closing.

((6))) (9) May a loan originator bring a lawsuit
against a borrower for the collection of compensation?
No. Only licensed mortgage brokers, or exempt mortgage
brokers, may bring collection actions against borrowers to
collect compensation.

(((H)) (10) May I work as a licensed loan originator
for a mortgage broker located out of the state? Yes. You
may originate loans for any mortgage broker you are affili-
ated with who is licensed under Washington law.

() (11) May a licensed loan originator hire
employees or independent contractors to assist in the
mortgage broker licensee's activities? No. Only the mort-
gage broker licensee can have employees or independent
contractors. This prohibition against loan originators hiring
employees or independent contractors includes clerical or
administrative personnel whose work is related to the mort-
gage broker licensee's activities, and loan processors.

((9Y)) (12) Do loan processors have to be licensed as
loan originators? No. Loan processors are not required to
have a loan originator license provided they work under the
supervision and instruction of a licensed or exempt mortgage
broker and do not hold themselves out as able to conduct the
activities of a mortgage broker or loan originator. However, a
loan processor may not work as an independent contractor
unless licensed as a mortgage broker, mortgage broker
branch office, or loan originator.

AMENDATORY SECTION (Amending WSR 07-13-079,
filed 6/18/07, effective 7/19/07)

WAC 208-660-350 Loan originators—Licensing. (1)
How do I apply for a loan originator license?
(a) Be eighteen years or older.

(b) Have a high school diploma. an equivalent to a
high school diploma, or three vears experience in the
industry. The experience must meet the criteria in WAC
208-660-250 (1)(e)(i) and (ii).

(c) Pass a licensing test. You must take and pass a test
that assesses your knowledge of the mortgage business and
related regulations. See WAC 208-660-360, Loan origina-
tors—Testing.

(())) (d) Submit an application. The application form
will be prescribed by the director.

((€e))) (e) Prove your identity. You must provide infor-
mation to prove your identity.

() (f) Pay the application fee. You must pay an
application fee to cover the department's cost of processing
and reviewing applications. See WAC 208-660-550, Depart-
ment fees and costs.

(2) In addition to reviewing my application, what else
will the department consider to determine if I qualify for
a loan originator license?

(a) General fitness and prior compliance actions. The
department will investigate your background to see that you
demonstrate the experience, character, and general fitness
that commands the confidence of the community and creates
a belief that you will conduct business honestly and fairly
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within the purposes of the act. This investigation may include
a review of the number and severity of complaints filed
against you, or any person you were responsible for, and a
review of any investigation or enforcement activity taken
against you, or any person you were responsible for, in this
state, or any jurisdiction.

(b) License suspensions or revocations. You are not
eligible for a loan originator license if you have been found to
be in violation of the act or the rules, or have had a license
issued under the act or any similar state statute suspended or
revoked within five years of the filing of the present applica-
tion.

(c) Criminal history. You are not eligible for a loan
originator license if you have been convicted of a gross mis-
demeanor involving dishonesty or financial misconduct, or a
felony, within seven years of the filing of the present applica-
tion.

(d) Financial background.

(1) You are not eligible to receive a loan originator
license if you have one hundred thousand dollars or more of
tax liens against you at the time of appointment by a licensed
mortgage broker.

(ii) You may not be eligible to receive a loan originator
license if your financial background during the two years
prior to the appointment application shows a history of
unpaid debts.

(3) May I originate residential mortgage loans in
Washington without a loan originator license? Persons
conducting the business of a loan originator without an active
loan originator license must fall under one of the following
categories of exemption from loan originator licensing:

(a) Persons conducting residential mortgage loan busi-
ness exclusively for any exempt person under RCW 19.146.-
020 (1)(a)(i); or

(b) The exclusive agents conducting residential mort-
gage loan business for any exempt person under RCW
19.146.020 (1)(a)(ii); or

(c) The bona fide employees conducting residential
mortgage loan business exclusively for any exempt person
under RCW 19.146.020 (1)(b), (e), (g) or (h); or

(d) Those persons exempt under RCW 19.146.020 (1)(c)
or (d).

(4) What will happen if my loan originator license
application is incomplete? The department will reject and
return the entire application package to you with a notice
identifying the incomplete, missing, or inaccurate informa-
tion. You must follow the department's directions to correct
the problems. You may then resubmit the application pack-
age.

(5) How do I withdraw my application for a loan orig-
inator license? Provide the department with a written
request to withdraw your application in a form prescribed by
the director.

(6) When will the department consider my loan orig-
inator license application to be abandoned? If you do not
respond within ten business days to the department's second
request for information, your loan originator license applica-
tion is considered abandoned. Failure to provide the
requested information will not affect new applications filed
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after the abandonment. You may reapply by submitting a new
application package.

(7) What happens if the department denies my appli-
cation for a loan originator license, and what are my
rights if the license is denied?

(a) The department will notify you if your application is
denied. You will receive a refund of any unused portion of
the application fee.

(b) If your license application lists any mortgage bro-
kers, the department will also notify the mortgage brokers of
the license denial.

(¢) Under the Administrative Procedure Act, chapter
34.05 RCW, you have the right to request brief adjudicative
proceeding. To request a hearing, notify the department, in
writing, within twenty days from the date of the director's
notice to you notifying you your license application has been
denied.

(i) Brief Adjudicative Proceeding Adopted. The director
adopts RCW 34.05.482 through 34.05.494 to administer brief
adjudicative proceedings under WAC 208-660-350.

(i1) Presiding Officer. Brief adjudicative proceedings are
conducted by a presiding officer designated by the director.
The presiding officer must have department expertise in the
subject matter, but must not have personally participated in
the department's licensing application denial, or work in the
department's division of consumer services, or such other
division within the department delegated by the director to
oversee implementation of the act and these rules.

(iii) Preliminary Records. The preliminary record for the
brief adjudicative proceeding consists of the application and
all associated documents including all documents relied upon
by the department to deny the application and all correspon-
dence between the applicant and the department regarding
the application.

(iv) Notice of Hearing. The department will set the date,
time, and place of the hearing, giving at least seven business
days notice to the applicant.

(v) Written Documents. The applicant or their represen-
tatives may present written documentation. The presiding
officer must designate the date for submission of written doc-
uments.

(vi) Oral Argument. The presiding officer may exercise
discretion in allowing oral argument.

(vii) Witnesses. Witnesses will not be allowed to testify.

(viii) Agency Expertise Considered. The presiding
officer may rely upon agency expertise in addition to the
written record as a basis for a decision.

(ix) Initial Order. The presiding officer must make a
written initial order within ten business days of the final date
for submission of materials, or oral argument, if any. The ini-
tial order will become final twenty-one days after service on
the applicant unless the applicant requests an administrative
review or the department decides to review the matter.

(8) How will the department provide me with my loan
originator license? The department may use any of the fol-
lowing methods to provide you with your loan originator
license:

(a) A printed paper license sent to you by regular mail.

(b) A license sent to you electronically that you may
print.
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(c) A license verification available on the department's
web site and accessible for viewing by the public.

(9) May I transfer, sell, trade, assign, loan, share, or
give my loan originator license to someone else? No. A
loan originator license authorizes only the individual named
on the license to conduct the business at the location listed on
the license.

(10) How do I change information on my loan origi-
nator license? You must file a license amendment applica-
tion with the department, in a form prescribed by the
((department)) director within thirty days of the change
occurring.

(11) If I am ((employed-by—abank-or-otherexempt

entity)) not required to have a loan originator license to
do my job. may I apply for and receive a loan originator

license? Yes, you may apply for a license at any time. How-
ever, if you are not ((wetking-foralicensed-mortgage bro-
ker)) required to hold the license to conduct the activities of
your job, your license will be considered inactive.

(12) What is an inactive loan originator's license? If
an individual holds a loan originator license ((butisnet-worlk-
ing-with-alicensed-meortgage-broker)) when they are not
required to under the act, they hold an inactive license. A per-
son holding an inactive license may not hold themselves out
as a licensed loan originator.

(13) When my loan originator's license is inactive, am
I subject to the director's enforcement authority? Yes.
Your license is granted under specific authority of the direc-
tor and under certain situations you may be subject to the
director's authority even if you are not doing any activity cov-
ered by the act.

(14) When my loan originator license is inactive, must
I continue to pay annual fees, and complete continuing
education for that year? Yes. You must comply with all the
annual licensing requirements or you will be unable to renew
your inactive loan originator license.

(15) May I originate loans from a web site when my
license is inactive? You may not originate loans, or engage
in any activity that requires a license under the act, while your
license is inactive, except as allowed in subsection (3) of this
section.

(16) How do I activate my loan originator license?
When the department receives a notice, in a form prescribed
by the department, from a licensed or exempt mortgage bro-
ker establishing a working relationship with you, your loan
originator license will become active. The department will
notify you and all mortgage brokers you are working with of
the new working relationship established by the licensed
mortgage broker.

(17) When may the department issue interim loan
originator licenses? To prevent an undue delay, the director
may issue interim loan originator licenses with a fixed expi-
ration date. The license applicant must have substantially met
the initial licensing requirements, as determined by the direc-
tor, to receive an interim license.

For purposes of this section, undue delay includes the
adjustment of license expiration or renewal dates to coincide
with the implementation of systems designed to assist in uni-
formity and provide data repositories of licensing informa-
tion.
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One example of having substantially met the initial
licensing requirements is: Submitting a complete applica-
tion, paying all application fees, and the department having
received and reviewed the results of the applicant's back-
ground check.

(18) When does my loan originator license expire?
The loan originator license expires annually. The expiration
date is shown on the license. If the license is an interim
license, it may expire in less than one year.

(19) How do I renew my loan originator license?

(a) Before the license expiration date you must:

(i) Pay the annual assessment fee; and

(i1) Meet the continuing education requirement.

(b) The renewed license is valid until it expires, or is sur-
rendered, suspended or revoked.

(20) If I let my loan originator license expire, must I
apply to get a new license? If you complete all the require-
ments for renewal within forty-five days of the expiration
date you may renew an existing license. However, if you
renew your license during this forty-five day period, in addi-
tion to paying the annual assessment on your license, you
must pay an additional fifty percent of your annual assess-
ment. See subsection (19) of this section for the license
renewal requirements.

During this forty-five day period, your license is expired
and you must not conduct any business under the act that
requires a license.

Any renewal requirements received by the department
must be evidenced by either a United States Postal Service
postmark or department "date received" stamp within the
forty-five days. If you fail to comply with the renewal request
requirements within forty-five days, you must apply for a
new license.

(21) If 1 let my loan originator license expire and then
apply for a new loan originator license within one vear of
the expiration, must I comply with the continuing educa-
tion requirements from the prior license period? Yes.
Before the department will consider your new loan originator
application complete. you must provide proof of satisfying
the continuing education requirements from the prior license
period.

(22) May I still originate loans if my loan originator
license has expired? No. Once your license has expired you
may no longer conduct the business of a loan originator as
defined in the act and these rules.

((2)) (23) What happens to the loan applications I
originated before my loan originator license expired?
Existing loan applications must be processed by the licensed
mortgage broker or another licensed loan originator working
for the mortgage broker.

((23))) (24) May I surrender my loan originator's
license? Yes. You may surrender your license before the
license expires by notifying the department, in a form pre-
scribed by the department.

Surrender of your loan originator license does not
change your civil or criminal liability, or your liability for
any administrative actions arising from acts or omission
occurring before the license surrender.

((24))) (25) Must I display my loan originator license
where I work as a loan originator? No. Neither you nor the

Permanent

Washington State Register, Issue 08-05

mortgage broker company is required to display your loan
originator license. However, evidence that you are licensed
as a loan originator must be made available to anyone who
requests it.

((25))) (26) If 1 operate as a loan originator on the
internet, must I display my license number on my web
site? Yes. You must display your license number, and the
license number and name as it appears on the license of the
licensed mortgage broker you represent, on the web site.

((26))) (27) Must I include my loan originator license
number on any documents? You must include your license
number immediately following your name on solicitations,
including business cards, advertisements, and residential
mortgage loan applications.

((29)) (28) When must I disclose my loan originator
license number? In the following situations you must dis-
close your loan originator license number and the name and
license number of the mortgage broker you are associated
with:

(a) When asked by any party to a loan transaction,
including third party providers;

(b) When asked by any person you have solicited for
business, even if the solicitation is not directly related to a
mortgage transaction;

(c) When asked by any person who contacts you about a
residential mortgage loan;

(d) When taking a residential mortgage loan application.

AMENDATORY SECTION (Amending WSR 06-23-137,
filed 11/21/06, effective 1/1/07)

WAC 208-660-370 Loan originators—Continuing
education. (1) Where may I get information about con-
tinuing education for loan originators? The department
will publish a list of the approved professional organizations
that provide continuing education, and approved individual
courses on the department's web site. The professional orga-
nizations will have detailed information about the continuing
education courses they offer.

(2) How many clock hours of loan originator continu-
ing education must I have each year? The continuing edu-
cation requirement will be in the form of approved courses.
While the individual clock hours may vary, you must com-
plete two courses, of no less than three hours each, annually.
Alternatively, you may attend three mortgage broker com-
mission meetings instead of completing one continuing edu-
cation course.

(3) As a loan originator, may I take the same
approved course multiple times to meet my annual con-
tinuing education requirement? No. You may not take the
same approved course in the same or successive years to meet
the annual requirements for continuing education.

(4) If T teach an approved continuing education
course may I use my course as credit toward my annual
loan originator continuing education requirement? Yes.
As an instructor of an approved continuing education course,
you may receive credit for your annually required loan origi-
nator continuing education courses from the course(s) you
teach. You will receive credit at the rate of one course taught
equaling two continuing education course credits.
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(5) How do I receive credit toward my continuing
education requirement when I teach an approved con-
tinuing education course? When you renew your license
and seek to get credit for continuing education, submit to the
department documentation evidencing approval of the con-
tinuing course you taught. The department will credit you
with completing two continuing education courses for each
one approved course you teach.

(6) Is ethics a required continuing education course
for loan originators? Yes. You must take an ethics continu-
ing education course in your first year of holding a loan orig-
inator license. However, if you teach an approved continuing
education course on ethics during your first year of holding a
loan originator license, that will satisfy your ethics continu-
ing education requirement for that year.

(7) If I take a loan originator continuing education
course approved for multiple jurisdictions, will the
department accept it as part of my continuing education
requirement? If any state has continuing education require-
ments or standards at least as stringent as Washington's, their
continuing education courses may be approved by the depart-
ment as meeting the continuing education requirements under
the act and these rules.

(8) If I accumulate more than the required loan orig-
inator continuing education course credits during a year,
may I carry-over the excess credit to the next year? No.
Continuing education credits only apply to the year in which
they are taken.

(9) If I fail to complete the required continuing edu-
cation, what happens to my loan originator license?
When your license expires, the department will not renew it,
and you cannot continue conducting any business under the
act. See WAC 208-660-350(20) to renew your license within
forty-five days of it expiring. See also, WAC 208-660-
350(21).

(10) How will I know which courses and providers
satisfy the continuing education requirement? The
department will approve continuing education courses
offered by course providers and will approve professional
organizations offering courses. The providers, courses, and
contact information will be listed on the department's web
site.

(11) How do I provide the department with proof of
the continuing education courses I have completed? You
must provide the department with proof of your satisfactory
completion of the course, in a form prescribed by the depart-
ment.

(12) If the department reissues my license and the
new expiration date does not coincide with the prior
annual assessment period, will the department still give
me credit for the continuing education courses I have
taken in preparation for meeting the prior annual assess-
ment date? Yes. The department will give you credit for the
continuing education courses you have taken. You will not
lose any credits due to the department's license expiration
date adjustment.

WSR 08-05-126

AMENDATORY SECTION (Amending WSR 06-23-137,
filed 11/21/06, effective 1/1/07)

WAC 208-660-400 Reporting requirements and
notices to the department. (1) As a licensed mortgage bro-
ker, what annual report must I provide to the depart-
ment? You must file a mortgage broker annual report, in a
form prescribed by the director. The report must include:

(a) The total number of residential mortgage loans
secured by Washington real estate that you originated and
closed in the prior calendar year; and

(b) The total dollar volume (principal loan amounts) of
the residential mortgage loans secured by Washington real
estate that you originated and closed in the prior calendar
year.

(2) When must I provide the mortgage broker annual
report to the department? You must provide the completed
report to the department by ((May3st)) March 31st of each
year ((beginning11-2007)). The first annual report, for activ-
ity occurring in 2007, must be received by the department
before or on March 31, 2008.

(3) What period of time must the mortgage broker
annual report cover? The mortgage broker annual report
must cover the prior calendar year from January Ist to
December 31st.

(4) What action will the department take if I fail to
file my mortgage broker annual report ((by-Maytst-of
eaech-year))?

(a) When the report is over thirty days late, the depart-
ment may begin an enforcement action against you.

(b) When your license is due for renewal, the department
will not renew it if you have not filed your annual report.

(5) How do I notify the department when I want to
change information on my mortgage broker or loan orig-
inator license? You must file a license amendment applica-
tion with the department, in a form prescribed by the depart-
ment within thirty days of the change occurring.

(6) As a designated broker or loan originator, must I
notify the department if I change my residential address
or telephone number? Yes. Whether your license is active
or inactive, you must notify the department in a form pre-
scribed by the department within thirty days of a change in
your residential address and telephone number.

(7) As a designated broker or loan originator must I
notify the department if I change my name? Yes. Whether
your license is active or inactive, you must notify the depart-
ment in a form prescribed by the department within thirty
days of a name change.

(8) Must I notify the department of the physical
address of my mortgage broker books and records? Yes.
You must provide the physical address of your mortgage bro-
ker books and records in your initial license application. If
the location of your books and records changes, you must
provide the department, in a form prescribed by the depart-
ment, with the new physical address within five business
days of the change.

(9) Must I notify the department if my designated
broker leaves, or is no longer my designated broker? Yes.
You must notify the department, in a form prescribed by the
department, within five business days of the loss of or change
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of status of your designated broker. See WAC 208-660-
180(3).

(10) When and how do I change the information
about my registered agent? Within five business days of
the change, you must file a statement of change with the
department, in a form prescribed by the department.

(11) If I am a registered agent under the act, must I
notify the department if I resign? Yes. You must provide
the department with your statement of resignation letter at
least thirty-one days prior to the intended effective date. You
must also provide a copy of the resignation letter to the
licensed mortgage broker. The department will terminate
your appointment thirty-one days after receiving your resig-
nation letter.

(12) Must I notify the department if I change the
business structure of my company? When must I notify
the department? If the change to your business adds offic-
ers, directors, or principal stockholders owning ten percent or
more of the company, you must notify the department, in a
form prescribed by the department, at least thirty days prior
to the change. The department will consider the qualifications
of the new people and notify you whether or not the proposed
change is acceptable.

(13) What are my responsibilities when I sell my busi-
ness?

(a) At least thirty days prior to the effective date of sale,
you must notify the department of the pending sale, in a form
prescribed by the director.

(b) You must surrender your license and complete the
year's annual report.

(¢) You must give written notice to borrowers whose

applications or loans are in process, ((aﬂd—te—&ﬂyeﬂe—w-he—has
apphied-foraloan;)) advising them of the change in owner-
ship.

(d) You must give written notice to third party providers
((adﬂs&ﬂg—them—etlfh&ehaﬂgeﬂe%&efshfp—aﬂd)) that have or
will provide services on loans in process, and all third-party
providers you owe money to, bringing accounts payable cur-
rent.

(e) You must maintain your records as required under the
act and these rules.

(f) You must reconcile the trust account and return any
funds to the borrowers or others to whom they belong, or
transfer funds into a new trust account at the borrower's direc-
tion. If excess funds still remain and are unclaimed, follow
the procedures provided by the department of revenue's
unclaimed property division.

(14) Must I notify the department if I cease doing
business in this state? You must notify the department
within twenty days after you cease doing business in the state
by filing a Mortgage Broker Closure Form and the annual
report.

(15) Must I notify the department of changes to my
trust account? Yes. You must notify the department within
five business days of any change in the status, location,
account number, or other particulars of your trust account,
made by you or the federally insured financial institution
where the trust account is maintained. A change in your trust
account includes the addition of a trust account.

Permanent

Washington State Register, Issue 08-05

(16) Must I notify the department of changes to my
Washington master business license? Yes. You must
notify the department within five business days of any
changes to your Washington master business license made by
you or the agency issuing the license.

(17) Must I notify the department of changes to my
standing with the Washington secretary of state? Yes.
You must notify the department within five business days of
any changes to your standing with the Washington secretary
of state made by you or the secretary of state.

(18) What must I do if my licensed mortgage broker
company files for bankruptcy?

(a) Chapter 7 bankruptcy. If you are a licensed mortgage
broker that files for a Chapter 7 bankruptcy, you must:

(1) Notify the director and surrender your mortgage bro-
ker license within ten business days of filing the bankruptcy.

(i) Provide the department with a mortgage broker
annual report for the calendar year preceding the filing within
ten business days of filing the bankruptcy.

(b) Chapter 11 bankruptcy. If your licensed mortgage
broker company files for a Chapter 11 bankruptcy, you must
notify the director within ten business days of filing the bank-
ruptey.

(c) Chapter 13 bankruptcy. If your licensed mortgage
broker company files for a Chapter 13 bankruptcy, you must:

(1) Notify the director and surrender your mortgage bro-
ker license within ten business days of filing the bankruptcy.

(i1) Provide the department with a mortgage broker
annual report for the calendar year preceding the filing within
ten business days of filing the bankruptcy.

(19) If I am a designated broker and file for personal
bankruptcy, what are my reporting responsibilities? A
designated broker must notify the department in writing
within ten business days of filing for bankruptcy protection.

(20) If I am a designated broker and file for personal
bankruptcy, what action may the department take? The
director may require the licensed mortgage broker to replace
you with another designated broker.

(21) If I am a loan originator and file for personal
bankruptcy, what are my reporting responsibilities? A
licensed loan originator must notify the director in writing
within ten business days of filing for bankruptcy protection.

(22) If I am a loan originator and file for personal
bankruptcy, what action may the department take?
Depending on the circumstances, the director may revoke or
condition your license.

(23) When may I apply for a license after surrender-
ing one due to my personal bankruptcy filing? If you sur-
rendered your license, you may apply for a license at any
time. However, the department may deny your license appli-
cation for three years after the bankruptcy has been dis-
charged provided that no new bankruptcies have occurred or
are in progress.

(24) When may I apply for a license after the depart-
ment has revoked my license due to my personal bank-
ruptey filing? The director will not issue a license to any
person who has had their license revoked within five years of
applying. While you may apply at any time, the application
will be denied until the five years have elapsed. For this rea-



Washington State Register, Issue 08-05

son it is important for you to consider a surrender of your
license rather than allowing it to be revoked.

(25) Who in the mortgage broker company must
notify the department if they are charged with or con-
victed of a crime? Licensees, whether on active or inactive
license status, must notify the department in writing within
ten business days of being:

(a) Charged by indictment or information with any fel-
ony, or a gross misdemeanor involving dishonesty or finan-
cial misconduct in any jurisdiction.

(b) Convicted of any felony, or any gross misdemeanor
involving dishonesty or financial misconduct in any jurisdic-
tion.

(c) Convicted outside of Washington for any crime that
if charged in Washington would constitute a felony, or gross
misdemeanor for dishonesty or financial misconduct.

(26) Who in the mortgage broker company must
notify the department if they are the subject of an admin-
istrative enforcement action? Licensees, whether holding
active or inactive licenses, must notify the department in
writing within ten business days of the occurrence if:

(a) Charged with any violations by an administrative
authority in any jurisdiction; or

(b) The subject of any administrative action, including a
license revocation action, in any jurisdiction.

AMENDATORY SECTION (Amending WSR 06-23-137,
filed 11/21/06, effective 1/1/07)

WAC 208-660-430 Disclosure requirements. (1)
What disclosures must I make to borrowers and when?
Within three business days of receiving a borrower's loan
application, or receiving money from a borrower for third-
party provider services, you, as a mortgage broker or loan
originator on behalf of a mortgage broker, must make all dis-
closures required by RCW 19.146.030 (1), (2), and (3). The
disclosures must be in a form acceptable to the director.

(2) What is the disclosure required under RCW
19.146.030(1)? A full written disclosure containing an item-
ization and explanation of all fees and costs that the borrower
is required to pay in connection with obtaining a residential
mortgage loan, and specifying the fee or fees which inure to
the benefit of the mortgage broker. A good faith estimate of a
fee or cost must be provided if the exact amount of the fee or
cost is not determinable. This subsection does not require dis-
closure of the distribution or breakdown of loan fees, dis-
count, or points between the mortgage broker and any lender
or investor.

The specific content of the disclosure required under
RCW 19.146.030(1) is identified in RCW 19.146.030(2).

(3) What is the disclosure required under RCW
19.146.030(2)? Mortgage brokers must disclose the follow-
ing content:

(a) The annual percentage rate, finance charge, amount
financed, total amount of all payments, number of payments,
amount of each payment, amount of points or prepaid interest
and the conditions and terms under which any loan terms may
change between the time of disclosure and closing of the
loan; and if a variable rate, the circumstances under which the
rate may increase, any limitation on the increase, the effect of
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an increase, and an example of the payment terms resulting
from an increase.

Disclosure in compliance with the requirements of the
Truth-in-Lending Act and Regulation Z, as now or hereafter
amended, is considered compliance with the disclosure con-
tent requirements of this subsection; however, RCW
19.146.030(1) governs the delivery requirement of these dis-
closures;

(b) The itemized costs of any credit report, appraisal,
title report, title insurance policy, mortgage insurance,
escrow fee, property tax, insurance, structural or pest inspec-
tion, and any other third-party provider's costs associated
with the residential mortgage loan. Disclosure through good
faith estimates of settlement services and special information
booklets in compliance with the requirements of RESPA and
Regulation X, as now or hereafter amended, is considered
compliance with the disclosure content requirements of this
subsection; however, RCW 19.146.030(1) governs the deliv-
ery requirement of these disclosures;

(c) If applicable, the cost, terms, duration, and conditions
of a lock-in agreement and whether a lock-in agreement has
been entered, and whether the lock-in agreement is guaran-
teed by the mortgage broker or lender, and if a lock-in agree-
ment has not been entered, disclosure in a form acceptable to
the director that the disclosed interest rate and terms are sub-
ject to change;

(d) A statement that if the borrower is unable to obtain a
loan for any reason, the mortgage broker must, within five
days of a written request by the borrower, give copies of any
appraisal, title report, or credit report paid for by the bor-
rower, to the borrower, and transmit the appraisal, title report,
or credit report to any other mortgage broker or lender to
whom the borrower directs the documents to be sent;

(e) Whether and under what conditions any lock-in fees
are refundable to the borrower; and

(f) A statement providing that moneys paid by the bor-
rower to the mortgage broker for third-party provider ser-
vices are held in a trust account and any moneys remaining
after payment to third-party providers will be refunded.

(4) How do I disclose my mortgage broker fees on the
good faith estimate and settlement statement? You must
disclose or direct the disclosure of your fees on lines 808
through 811 of the good faith estimate and HUD-1/1A settle-
ment statement or similar document.

(5) How do I disclose my vield spread premium (YSP)
from the lender?

(a) You should disclose the YSP in the 800 series of lines
on the GFE. The YSP must be listed using the words "yield
spread premium" and expressed as a dollar amount or dollar
amount range.

(b) You must direct the settlement service provider to
disclose the YSP in the 800 series of lines on the HUD-1 or
equivalent settlement statement. The YSP must be listed
using the words "yield spread premium" and expressed as a
dollar amount or dollar amount range.

(6) Are there additional disclosure requirements
related to interest rate lock-ins? Yes. Pursuant to RCW
19.146.030(3), if subsequent to the written disclosure being
provided under this section, a mortgage broker or loan origi-
nator enters into a lock-in agreement with a borrower or rep-
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resents to the borrower that the borrower has entered into a

lock-in agreement, then ((re-less-than-three-business-days
thereafter-ineluding-Saturdays;)) within three business days

the mortgage broker or loan originator must deliver or send
by first-class mail to the borrower a written confirmation of
the terms of the lock-in agreement, which must include a
copy of the disclosure made under subsection (3)(c) of this
section.

((¢6))) (7) What must I disclose to the borrower if they
do not choose to enter into a lock-in agreement? If a lock-
in agreement has not been entered into, you must disclose to
the borrower that the disclosed interest rate and terms are
subject to change.

(D)) (8) Will a lock-in agreement always guarantee
the interest rate and terms? No. A lock-in agreement may
or may not be guaranteed by the mortgage broker or lender.
The lock-in agreement must clearly state whether the lock-in
agreement is guaranteed by the mortgage broker or lender.

((6%))) (9) Must a mortgage broker enter into a lock-
in agreement with a borrower? No. The statute does not
require a mortgage broker to enter into a lock-in agreement
with a borrower.

((9)) (10) Are there any model forms that suffice for
the disclosure content under RCW 19.146.030(2)? Yes.
The following model forms are acceptable forms of disclo-
sure:

(a) For RCW 19.146.030 (2)(a), mortgage brokers are
encouraged to use the federal truth-in-lending disclosure
form for mortgage loan transactions provided under the
Truth-in-Lending Act and Regulation Z, as now or hereafter
amended. However, the federal truth-in-lending disclosure
only suffices for the content of disclosures under RCW
19.146.030 (2)(a). The delivery of disclosures is governed by
RCW 19.146.030(1).

(b) For RCW 19.146.030 (2)(b), mortgage brokers are
encouraged to use the federal good faith estimate disclosure
form provided under the Real Estate Settlement Procedures
Act and Regulation X, as now or hereafter amended. How-
ever, the federal good faith estimate disclosure only suffices
for the content of disclosures under RCW 19.146.030 (2)(b).
The delivery of disclosures is governed by RCW
19.146.030(1).

(c) For RCW 19.146.030 (2)(c), (d), (e), (f) and (3), the
department encourages mortgage brokers to use the depart-
ment published model disclosure forms that can be found on
the department's web site.

((¢9))) (11) May my mortgage broker fees increase
following the disclosures required under RCW 19.146.-
030(1)? Pursuant to RCW 19.146.030(4), a mortgage broker
must not charge any fee that inures to the benefit of the mort-
gage broker if it exceeds the fee disclosed on the initial writ-
ten good faith estimate disclosure required in RCW 19.146.-
030 (1) and (2)(b), unless:

(a) The need to charge the fee was not reasonably fore-
seeable at the time the written disclosure was provided; and

(b) The mortgage broker has provided to the borrower,
no less than three business days prior to the signing of the
loan closing documents, a clear written explanation of the fee
and the reason for charging a fee exceeding that which was
previously disclosed.
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((H#BH)) (12) Are there any situations in which fees
that benefit the mortgage broker can increase without
additional disclosure? Yes, there are two possible situa-
tions where an increase in the fees benefiting the mortgage
broker may increase without the requirement to provide addi-
tional disclosures. These situations are:

(a) The additional disclosure is not required if the bor-
rower's closing costs, excluding prepaid escrowed costs of
ownership, on the final settlement statement do not exceed
the total closing costs, excluding prepaid escrowed costs of
ownership, in the most recent good faith estimate provided to
the borrower. For purposes of this section "prepaid escrowed
costs of ownership" mean any amounts prepaid by the bor-
rower for the payment of taxes, property insurance, interim
interest, and similar items in regard to the property used as
security for the loan; or

(b) The fee or set of fees that benefit the mortgage broker
are disclosed as a percentage of the loan amount and the
increase in fees results from an increase in the loan amount,
provided that:

(i) The increase in loan amount is requested by the bor-
rower; and

(1) The fee or set of fees that are calculated as a percent-
age of the loan amount have been disclosed on the initial
written disclosure as both a percentage of the loan amount
and as a dollar amount based upon the assumed loan amount
used in the initial written disclosure; and

(iii) The total aggregate increase in the fee or set of fees
that benefit the mortgage broker as a result of the increase in
loan amount is less than seven hundred fifty dollars.

((#2)) (13) What action may the department take if
I disclose my mortgage broker fees on the good faith esti-
mate and HUD-1/1A statement on lines other than 808
through 811? If you fail to disclose your mortgage broker
fees as required, the department may request, direct, or order
you to refund those fees to the borrower. For example, if you
disclose your mortgage broker fees as loan origination fees or
discount points, the department may find that this is a decep-
tive practice and take action against you as indicated.

((3))) (14) May the department take action against a
mortgage broker when mortgage broker fees are dis-
closed incorrectly on the HUD-1/1A and the incorrect dis-
closure was made by an independent escrow agent, title
company, or lender? If the mortgage broker can show the
department that they disclosed their fees correctly on the
good faith estimate, and have instructed the independent
escrow agent, title company, or lender to disclose the fees
correctly on the HUD-1/1A, and the independent escrow
agent, title company, or lender has not followed the instruc-
tions, the department may not take action against the mort-
gage broker.

((#4)) (15) What action may the department take if
I fail to provide additional disclosures as required under
RCW 19.146.030(4)? Generally, the department ((wil))

may request, direct, or order you to ((payrestitutionte-ber-
rowers-that-havepaid)) refund fees ((te-yeuinexeess-ofthe
amounts-initially-diselosed)).

(#5)) (16) How will the department determine
whether ((horrowershavepaidfeesto-mein-exeessof-the
amotrtsinitislh—diselosedfor-whieh-the-department
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might)) to request, direct or order ((restitution)) me to
refund fees to the borrowers? Generally, the department
will make its determination by answering the following ques-
tions:

(a) Has an initial good faith estimate disclosure of costs
been provided to the borrower in accordance with RCW
19.146.030 (1) and (2)(b)?

(b) Were any subsequent good faith estimate disclosures
of costs provided to the borrower no less than three business
days prior to the signing of the loan closing documents?
Additionally, was the subsequent disclosure accompanied by
a clear written explanation of the change?

(c) How were the costs disclosed in each good faith esti-
mate (e.g., dollar amount, percentage, or both)?

(d) Did the total costs, excluding prepaid escrowed costs
of ownership, on the final settlement statement exceed the
total closing costs, excluding prepaid escrowed costs of own-
ership, in the most recent good faith estimate provided to the
borrower no less than three business days prior to the signing
of the loan closing documents?

(e) If the costs at closing did exceed the most recent dis-
closure of costs was the need to charge the fee reasonably
foreseeable at the time the written disclosure was provided?

(f) If the costs at closing did exceed the most recent dis-
closure of costs did the mortgage broker provide a clear writ-
ten explanation of the fee and the reason for charging a fee
exceeding that which was previously disclosed, no less than
three business days prior to the signing of the loan closing
documents?

((&6))) (A7) If I failed to provide the initial good faith
estimate or TILA disclosure under RCW 19.146.030 (1)
and (2)(a) and (b) what action may the department take?
If you have not provided the initial good faith estimate or
TILA disclosure as required, including both delivery and
content requirements, the department may request, direct or
order you to ((payrestitution)) refund to the borrower ((in-the
ameunt-ofall)) fees that inured to your benefit.

((EH)) (A8) If I received trust funds from a borrower,
but failed to provide the disclosures as required in RCW
19.146.030 (1) and (2), what action may the department
take? If you did not provide the disclosures as required,
including both delivery and content requirements, the depart-
ment may request, direct, or order you to refund to the bor-
rower any trust funds they have paid regardless of whether
you have already expended those trust funds on third-party
providers.

(%)) (19) Under what circumstances must I redis-
close the initial disclosures required under the act? Gen-
erally, any loan terms or conditions that change must be
redisclosed no less than three business days, prior to closing,
to the borrower. Some examples are:

(a) Adjustable rate loan terms, including index, margin,
and any changes to the fixed period.

(b) The initial fixed period.

(c) Any balloon payment requirements.

(d) Interest only options and any changes to the options.

(e) Lien position of the loan.

(f) Terms and the number of months or years for amorti-
zation purposes.

(g) Prepayment penalty terms and conditions.
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(h) Any other term or condition that may be specific to a
certain loan product.

((#9)) (20) Must I provide the written disclosures
required under RCW 19.146.030 if all I do is obtain a
credit report on a consumer who has identified a specific
property for a purchase and sales agreement or contract,
or a refinance loan? Yes. At that point, you have collected
enough information on behalf of the consumer for you to
anticipate a credit decision under RESPA's Regulation X, 24
((EER)) C.F.R. Sections 3500 et seq. and you must provide
the consumer with all required disclosures. See the definition
of "application" in these rules.

((26))) (21) If a loan application is canceled within
three days of application must I provide the disclosures
required under RCW 19.146.030? If you have not used any
borrower trust funds and those funds have been returned to
the borrower in conformance with these rules, the disclosures
pursuant to RCW 19.146.030 are not required.

(D)) (22) Is a mortgage broker that table funds a
loan exempt from disclosures? No. A mortgage broker
must provide all disclosures required by the act, and disclose
all fees as required by Regulation X, regardless of the fund-
ing mechanism used in the transaction.

((22))) (23) What must I disclose to a potential bor-
rower when I advertise my business or services to them
using information about their current loan? You must
disclose the source from which you obtained the information
about the borrower's current loan when the information was
not obtained by soliciting, making a residential loan, or
assisting that potential borrower in obtaining or applying to
obtain a residential mortgage loan. If the information was
provided by a company that searched public records and pro-
vided you the information, the "source" is the company that
provided the records, not "public records."

((23))) (24) What must I provide to the borrower if I
am unable to complete a loan for them and they have paid
for services from third-party providers? If you are unable
to complete a loan for the borrower for any reason, and if the
borrower has paid you for third-party provider services, and
the borrower makes a written request to you, you must pro-
vide the borrower with copies of the product from any third-
party provider, including, but not limited to, an appraisal, title
report, or credit report. You must provide the copies within
five business days of the borrower's request.

The borrower may also request that you provide the orig-
inals of the documents to another mortgage broker or lender
of the borrower's choice. By furnishing the originals to
another mortgage broker or lender, you are conveying the
right to use the documents to the other broker or lender. You
must, upon request by the other broker or lender, provide
written evidence of the conveyance. You must provide the
originals to the mortgage broker or lender within five busi-
ness days of the borrower's request.

AMENDATORY SECTION (Amending WSR 06-23-137,
filed 11/21/06, effective 1/1/07)

WAC 208-660-440 Advertising. (1) Am I responsible
for ensuring that my advertising material is accurate,
reliable, and in compliance with the act? Yes. Each mort-
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gage broker is responsible for ensuring the accuracy and reli-
ability of the advertising material.

(2) A licensee is prohibited from advertising with
envelopes or stationery that contain an official-looking
emblem designed to resemble a government mailing or
that suggest an affiliation that does not exist. What are
some examples of emblems or government-like names,
language, or nonexistent affiliations that will violate the
state and federal advertising laws? Some examples
include, but are not limited to:

(a) An official-looking emblem such as an eagle, the
Statue of Liberty, or a crest or seal that resembles one used by
any state or federal government agency.

(b) Envelopes designed to resemble official government
mailings, such as IRS or U.S. Treasury envelopes, or other
government mailers.

(c) Warnings or notices citing government codes or form
numbers not required by the U.S. Postmaster to be shown on
the mailing.

(d) The use of the term "official business," or similar lan-
guage implying official or government business, without also
including the name of the sender.

(e) Any suggestion or representation that the solicitor is
affiliated with any agency, bank, or other entity that it does
not actually represent.

(3) When I am advertising interest rates, the act
requires me to conspicuously disclose the annual percent-
age rate (APR) implied by the rate of interest. What does
it mean to "conspicuously" disclose the APR? The ((type
size)) required disclosures in your advertisements must be
reasonably understandable. Consumers must be able to read
or hear, and understand the information. Many factors,
including the size, duration, and location of the required dis-
closures, and the background or other information in the
advertisement, can affect whether the information is clear and
conspicuous. The disclosure of the APR must be ((the-same
size-orlargerthan)) as prominent or more prominent than any
other rates ((stated)) disclosed in the advertisement, regard-
less of the form of the advertisement.

(4) The act prohibits me from advertising an interest
rate unless that rate is actually available at the time of the
advertisement. How may I establish that an advertised
interest rate was "actually available' at the time it was
advertised? Whenever a specific interest rate is advertised,
the mortgage broker must retain a copy of the lender's "rate
sheet," or other supporting rate information, and the APR cal-
culation for the advertised interest rate.

(5) Must I quote the annual percentage rate when dis-
cussing rates with a borrower? Yes. You must quote the
annual percentage rate and other terms of the loan if you give
an oral quote of an interest rate to the borrower. TILA's Reg-
ulation Z, 12 ((€ER)) C.E.R., part 226.26 provides guidance
for using the annual percentage rate in oral disclosures.

(6) May a mortgage broker or loan originator adver-
tise rates or fees as the "lowest" or "best"? No. Rates
described as "lowest," "best," or other similar words cannot
be proven to be actually available at the time they are adver-
tised. Therefore, they are a false or deceptive statement or
representation prohibited by RCW 19.146.0201(7).
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(7) When I advertise, or present a business card to a
potential borrower, must I make the disclosures required
under the act and these rules? No. You are not required to
make disclosures until you accept a residential mortgage loan
application, or until you assist a borrower in preparing an
application.

(8) May I solicit using advertising that suggests or
represents that I am affiliated with a state or federal
agency, municipality, federally insured financial institu-
tion, trust company, building and loan association, when
I am not; or that I am an entity other than who I am? No.
It is an unfair and deceptive act or practice and a violation of
the act for you to suggest or represent that you are affiliated
with a state or federal agency, municipality, federally insured
financial institution, trust company, building and loan associ-
ation, or other entity you do not actually represent; or to sug-
gest or represent that you are any entity other than who you
are.

(9) If 1 advertise using a borrower's current loan

information. what must I disclose about that informa-

tion? When an advertisement includes information about a

borrower's current loan that you did not obtain from a solici-

tation, application, or loan, you must provide the borrower
(a) The name of the source of the information;

(b) A statement that you are not affiliated with the bor-
rower's lender; and

(c) The information disclosed in (a) and (b) of this sub-
section must be in the same size type font as the rest of the
information in the advertisement.

AMENDATORY SECTION (Amending WSR 06-23-137,
filed 11/21/06, effective 1/1/07)

WAC 208-660-500 Prohibited practices. (1) What
may I request of an appraiser? You may request an area or
market survey. While there are no strict definitions of these
terms, generally they refer to general information regarding a
region, area, or plat. The information usually includes the
high, low and average sales price, numbers of properties
available for sale or that have been sold within a set period,
marketing times, days on market, absorption rate or the mix-
ture of different property types in the specified area, among
other possible components. An area survey does not contain
sufficient information or is not so defining as to allow an
appraiser or reader to determine the value of a specified prop-
erty or property type.

(2) How may I discuss property values with an
appraiser, prior to the appraisal, without the discussion
constituting improperly influencing the appraiser? You
may inform the appraiser of your opinion of value, the bor-
rower's opinion of value, or the list or sales price of the prop-
erty. You are prohibited from telling the appraiser the value
you need or that is required for your loan to be successful.

(3) What business practices are prohibited? The fol-
lowing business practices are prohibited:

(a) Directly or indirectly employing any scheme, device,
or artifice to defraud or mislead borrowers or lenders or to
defraud any person.
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(b) Engaging in any unfair or deceptive practice toward
any person.

(c) Obtaining property by fraud or misrepresentation.

(d) Soliciting or entering into a contract with a borrower
that provides in substance that the mortgage broker may earn
a fee or commission through the mortgage broker's "best
efforts" to obtain a loan even though no loan is actually
obtained for the borrower.

(e) Charging discount points on a loan which does not
result in a reduction of the interest rate. Some examples of
discount point misrepresentations are:

(i) A mortgage broker or lender charging discount points
on the good faith estimate or settlement statement payable to
the mortgage broker or any party that is not the actual lender
on the resident mortgage loan.

(i1) Charging loan fees or mortgage broker fees that are
represented to the borrower as discount points when such
fees do not actually reduce the rate on the loan, or reflecting
loan origination fees or mortgage broker fees as discount
points.

(iii) Charging discount points that are not mathemati-
cally determinable as the same direct reduction of the rate
available to any two borrowers with the same program and
underwriting characteristics on the same date of disclosure.

(f) Failing to clearly and conspicuously disclose ((te—2
berrewer)) whether ((the)) a payment advertised or offered
for a residential mortgage loan includes amounts for taxes,
insurance, or other products sold to the borrower. This prohi-
bition includes the practice of misrepresenting, either orally
((ex)), in writing, or in any advertising materials, a loan pay-
ment that includes only principal and interest as a loan pay-
ment that includes principal, interest, tax, and insurance.

(g) Failing to provide the exact pay-off amount of a loan
you own or service as of a certain date five or fewer business
days after being requested in writing to do so by a borrower
of record or their authorized representative.

(h) Failing to record a borrower's payment, on a loan you
own or service, as received on the day it is delivered to any of
the licensee's locations during its regular working hours.

(1) Negligently making any false statement or willfully
making any omission of material fact in connection with any
application or any information filed by a licensee in connec-
tion with any application, examination or investigation con-
ducted by the department.

(j) Purchasing insurance on an asset secured by a loan
without first attempting to contact the borrower by mailing
one or more notices to the last known address of the borrower
in order to verify that the asset is not otherwise insured.

(k) Willfully filing a lien on property without a legal
basis to do so.

(1) Coercing, intimidating, or threatening borrowers in
any way with the intent of forcing them to complete a loan
transaction.

(m) Failing to reconvey title to collateral, if any, within
thirty days when the loan is paid in full unless conditions
exist that make compliance unreasonable.

(n) Failing to make disclosures to loan applicants and
noninstitutional investors as required by RCW 19.146.030
and any other applicable state or federal law.
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(o) Making, in any manner, any false or deceptive state-
ment or representation with regard to the rates, points, or
other financing terms or conditions for a residential mortgage
loan ((e%)).

(p) Engage in bait and switch advertising ((er—ether

. - ices)).

Bait and switch means a deceptive practice of soliciting
or promising a loan at favorable terms, but later "switching"
or providing a loan at less favorable terms. While bait and
switch will be determined by the facts of a case, the following
examples, alone or in combination, may exhibit a bait and
switch practice:

(1) A deceptive change of loan program from fixed to
variable rate.

(i1) A deceptive increase in interest rate.

(iii) The misrepresentation of discount points. This may
include discount points that have a different rate buydown
effect than promised, or origination fees that a borrower has
been led to believe are discount points affecting the rate.

(iv) A deceptive increase in fees or other costs.

(v) A deceptive disclosure of monthly payment amount.
This practice may involve soliciting a loan with payments
that do not include monthly amounts for taxes and insurance
or other reserved items, while leading the borrower to believe
that such amounts are included.

(vi) Additional undisclosed terms such as prepayment
penalties or balloon payments, or deceiving borrowers about
the effect of disclosed terms.

(vii) Additional layers of financing not previously dis-
closed that serve to increase the overall cost to the borrower.
This practice may involve the surprise combination of first
and second mortgages to achieve the originally promised
loan amount.

(viii) Leading borrowers to believe that subsequent
events will be possible or practical when in fact it is known
that the events will not be possible or practical.

(ix) Advertising or offering rates, programs, or terms that
are not actually available at the time. See WAC 208-660-
440(4).

(q) Engage in unfair or deceptive advertising practices.
Unfair advertising may include advertising that offends pub-
lic policy, or causes substantial injury to consumers or to
competition in the marketplace.

((®)) (1) Negligently making any false statement or
knowingly and willfully make any omission of material fact
in connection with any reports filed by a mortgage broker or
in connection with any investigation conducted by the depart-
ment.

((fe))) (s) Making any payment, directly or indirectly, to
any appraiser of a property, for the purposes of influencing
the independent judgment of the appraiser with respect to the
value of the property.

((®)) (1) Advertising a rate of interest without clearly
and conspicuously disclosing the annual percentage rate
implied by the rate of interest.

((6s))) (u) Failing to comply with the federal statutes and
regulations in RCW 19.146.0201(11).

((#)) (v) Failing to pay third-party providers within the
applicable ((timelines)) timelines.
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((@))) (w) Collecting or charging, or attempting to col-
lect or charge, or use or propose any agreement purporting to
collect or charge any fees prohibited by the act.

((6M)) (x) Acting as a loan originator and real estate bro-
ker or salesperson, or acting as a loan originator in a manner
that violates RCW 19.146.0201(14).

((6%)) (y) Failing to comply with any provision of RCW
19.146.030 through 19.146.080 or any rule adopted under
those sections.

(4) What federal guidance has the director adopted
for use by the department in determining if a violation
under subsection (3)(b) of this section has occurred? The
director has adopted the following documents:

(a) The Conference of State Bank Supervisors and
American Association of Residential Mortgage Regulators
"Guidance on Nontraditional Mortgage Product Risks"
(released November 14, 2006); and

(b) The Conference of State Bank Supervisors, Ameri-
can Association of Residential Mortgage Regulators, and
National Association of Consumer Credit Administrators

U

'Statement on Subprime Mortgage Lending," effective July
10, 2007 (published in the Federal Register at Vol. 72, No.
131).

(5) May I charge a loan origination fee or discount
points when I originate but do not make a loan? No. You
may not charge a loan origination fee or discount points as
described in Regulation X, Part 3500, Appendix A.

((5))) (6) What mortgage broker fees may I charge?
You may charge a mortgage broker fee that was agreed upon
between you and the borrower as stated on a good faith esti-
mate disclosure form or similar document provided that such
fee is disclosed in compliance with the act and these rules.

((6))) (1) How do I disclose my mortgage broker fees
on the good faith estimate and settlement statement? You
must disclose or direct the disclosure of your fees on lines
808 through 811 of the good faith estimate and HUD-1/1A
Settlement Statement or similar document.

() (8) May I charge the borrower a fee that
exceeds the fee I initially disclosed to the borrower? Pur-
suant to RCW 19.146.030(4), you may not charge any fee
that benefits you if it exceeds the fee you initially disclosed
unless:

(a) The need to charge the fee was not reasonably fore-
seeable at the time the initial disclosure was provided; and

(b) You have provided to the borrower, no less than three
business days prior to the signing of the loan closing docu-
ments, a clear written explanation of the fee and the reason
for charging a fee exceeding that which was previously dis-
closed. See WAC 208-660-430 for specific details, disclo-
sures, and exceptions implementing RCW 19.146.030(4).

AMENDATORY SECTION (Amending WSR 06-23-137,
filed 11/21/06, effective 1/1/07)

WAC 208-660-530 Director and department pow-
ers—Enforcement authority. (1) What is a directive? A
directive is a formal request for information from the direc-
tor. A directive may request the recipient to appear in person
to testify or present specific documents or items. A directive
may be entitled "directive" or "subpoena."
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(2) What is an administrative enforcement action?
An administrative enforcement action is a formal action, gen-
erally initiated by a statement of charges filed by the depart-
ment against persons who allegedly violated the act.
Enforcement actions seek various sanctions, including, but
not limited to, license revocation or suspension, business
practice prohibition, or fines; and may include ordering resti-
tution for ((eensumers)) borrowers, recovery of the depart-
ment's investigation costs, or all of the above.

(3) What other types of enforcement action may the
department pursue against me or my license? The depart-
ment may pursue criminal or civil referrals to the attorney
general, prosecuting attorneys, or federal authorities, and
may initiate civil actions in superior court.

(4) What does it mean to be found in violation of the
act and rules? For the purposes of evaluating the licensing
qualifications of an applicant, any of its principals, or the des-
ignated broker, "found in violation of the act and rules"
means at least one of the following orders has been issued:

(a) A superior court order stating the applicant, any of its
principals, or the designated broker violated any of the provi-
sions of the act or rules; or

(b) A final administrative order after the completion of
an administrative hearing and the filing of an initial decision
of an administrative law judge stating the applicant, any of its
principals, or the designated broker violated any of the provi-
sions of the act or rules; or

(c) An administrative order stating the applicant, any of
its principals, or the designated broker violated any of the
provisions of the act or rules.

The order containing the finding described above must
not have been entered within five years of the filing of the
present application. However, if the violation resulted in a
conviction of a gross misdemeanor involving dishonesty or
financial misconduct, or a felony, the finding must not have
been entered within seven years of the filing of the present
application.

(5) May the department sanction me for committing
violations in another jurisdiction? The department may
seek sanctions against you for committing a violation in
another jurisdiction if the violation could be a basis for the
department to seek sanctions under the act or rules. Possible
sanctions include those found in RCW 19.146.220.

(6) May I be subject to a daily fine for violating the
act? Yes. Each licensed mortgage broker and each of its
principals, officers, designated brokers, loan originators,
employees, independent contractors, and agents must comply
with the applicable provisions of the act. Each violation of
any applicable provision of the act, or of any order, directive,
or requirement of the director may, at the discretion of the
director, subject the violator to a fine of up to one hundred
dollars for each offense. Each day's continuance of the viola-
tion is a separate and distinct offense. In addition, the director
may exercise discretion and by order assess other penalties
for a violation of the act.

(7) Under what circumstances will the department
hold a designated broker, principal, or owner who has
supervisory authority responsible for the actions of others
that violate the act? A designated broker, principal, or
owner with supervisory authority is responsible for any con-
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duct violating the act by a licensee, employee, or independent
contractor if they:

(a) Directed or instructed the conduct that was in viola-
tion of the act, or had knowledge of the specific conduct, and
approved or allowed the conduct; or

(b) Knew, or by the exercise of reasonable care and
inquiry should have known, of the conduct in time to prevent
it, or minimize the consequences, and did not.

(8) When conduct violating the act has occurred,
what may the department consider when assessing the
responsibility of the designated broker, principal, and
owner with supervisory authority? The department may
consider the following in an effort to determine who is
responsible when a violation of the act has occurred. The fol-
lowing list is not limiting or exhaustive of the factors the
department may consider:

(a) The adequacy of any background and experience
investigation conducted prior to hiring or contracting with
any person;

(b) The adoption of policies and procedures for:

(i) Supervision and training;

(i1) Regularly reviewing work performed;

(iii) Training in the requirements of the act and rules;

(iv) Monitoring continuing education requirements and
compliance under the act;

(v) Acting on reports of alleged misconduct;

(c) Adopting a system of review for implementation and
compliance with the policies and procedures;

(d) Providing copies of the act and rules; and

(e) The frequency and completeness of review con-
ducted on work performed by any person subject to the act.

The items listed in (a) through (e) of this subsection must
be in writing, or compliance with them must be documented
in writing, and all documents must be retained as part of the
mortgage broker business records. See WAC 208-660-450.

(9) Do I have the right to have an attorney represent
me at an adjudicative hearing and in any superior court
proceeding? Yes. You may have an attorney represent you
at your own expense, or you may represent yourself.

(10) Are there any criminal penalties related to viola-
tions of the act? Yes. Violations of RCW 19.146.050 are
class C felonies with a maximum penalty of five years in
prison or a fine of ten thousand dollars, or both. Violations of
RCW 19.146.235(9) are class B felonies with a maximum
penalty of ten years in prison or a fine of twenty thousand
dollars, or both. All other violations of the act are misde-
meanors with a maximum penalty of ninety days in jail or a
fine of not more than one thousand dollars, or both.

(11) Under the act, is it a crime for any person subject
to examination or investigation to knowingly withhold,
abstract, remove, mutilate, destroy, or secrete any books,
records, computer records, or other information? Yes.
Knowingly withholding, abstracting, removing, mutilating,
destroying, or secreting books, records, computer records, or
other information is a class B felony punishable under RCW
9A.20.021 (1)(b).

(12) Is a mortgage broker responsible for the pay-
ment of third-party providers even if the borrower has
agreed to pay the fee? Yes. If a mortgage broker or loan
originator orders the third-party provider service, then the
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mortgage broker is responsible for paying for the service.
However, the mortgage broker or loan originator is not
responsible for paying the fee if the third-party provider
agrees in writing to accept the fee from the borrower.

(13) When must third-party providers be paid?
Third-party providers must be paid no later than thirty days
after the related loan closing documents are filed, or within
ninety days of the service, whichever is sooner, unless:

(a) The third-party provider agrees in writing to a differ-
ent payment arrangement; or

(b) The third-party provider has been notified in writing
that a bona fide dispute exists regarding the performance or
quality of the third-party provider service.

(14) What is a "bona fide" dispute between a mort-
gage broker and third-party provider? A dispute related
to the performance or quality of the third-party provider ser-
vice that has been reported in writing to the third-party pro-
vider. The report must specify the disputed areas of perfor-
mance or quality.

(15) When must a dispute regarding the performance
or quality of a third-party provider be reported? The
report of a dispute regarding the performance or quality of the
third-party provider service must be made in writing and pro-
vided to the third-party provider before the payment for the
services becomes due; that is, no later than thirty days after
the related loan closing documents are filed, or within ninety
days of the service, whichever is sooner.

(16) What is a temporary cease and desist order
issued by the department? A temporary cease and desist
order is an administrative enforcement action by the director,
or designee, ordering a mortgage broker or loan originator to
stop conducting business, or to stop doing some specific act.

(17) When does the department use temporary cease
and desist orders? A temporary cease and desist order may
be used when the department determines that a mortgage bro-
ker or loan originator is violating the act in a manner that is
likely to cause substantial injury to the public.

(18) What happens to my mortgage broker or loan
originator license if the department of social and health
services (DSHS) certifies me as out of compliance with a
support order under RCW 74.20A.320?

(a) The director will immediately suspend your license
without the opportunity for a hearing if the department
receives notice from DSHS that you are out of compliance
with their support order regulations.

(b) The director will send you a document entitled
"Notice of Suspension for Noncompliance with Child Sup-
port Order." Your license is suspended from the date of the
notice. The suspension of your license remains in effect until
the director is notified by DSHS of your compliance with
their order. You must not perform any services under the act
that require licensing while your license is suspended.

(19) If the director suspends my license after notice
from DSHS that I am not in compliance with a support
order, may my license be reinstated?

(a) The director will reinstate your license when the
department has received written notice from DSHS of your
compliance, and verified that you meet all licensing require-
ments under the act.
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(b) The department will send you a notice entitled
"Notice of Cancellation of Suspension for Noncompliance
with Child Support Order." Your license is reinstated from
the date of the notice.

(20) Who may I contact if I have questions about how
DSHS determines I am out of compliance with a support
order? Contact DSHS if you have questions about a DSHS
certification of your noncompliance with a support order.
Reference their case number when you contact them.

AMENDATORY SECTION (Amending WSR 06-23-137,
filed 11/21/06, effective 1/1/07)

WAC 208-660-550 Department fees and costs. (1)
The department intends to increase its fees and costs each
year for several bienniums. The department intends to initiate
rule making each biennium for this purpose. This rule pro-
vides for an automatic annual increase in the rate of fees and
costs each fiscal year during the 2007-2009 biennium.

(a) On July 1, 2007, and July 1, 2008, these fees and
costs, as increased in the prior fiscal year, will increase by a
percentage rate equal to the fiscal growth factor for the then
current fiscal year. As used in this section, "fiscal growth fac-
tor" has the same meaning as the term is defined in RCW
43.135.025.

(b) The director may round off a rate increase under sub-
section (1) of this section. However, no rate increase may
exceed the applicable fiscal growth factor.

(¢) By June 1 of each year, the director will make avail-
able a chart of the new rates that will take effect on the imme-
diately following July 1.

(2) Mortgage broker licenses.

Mortgage broker - license

application fee $((376-60)) 371.00

Mortgage broker - annual
assessment (due upon initial
licensing, then an annual

renewal fee, per location) $530.00

Mortgage broker late
renewal assessment (fifty
percent of annual assess-

ment) $265.00

Mortgage broker branch
office - license application

fee $185.00

Mortgage broker branch
office - annual assessment
(annual renewal fee, per

location) $530.00

Mortgage broker - license
amendment

Mortgage broker - change of
designated broker

No fee

$25.00
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(3) Loan originator licenses.

Loan originator - license

application fee $125.00

Loan originator - annual
assessment (not due until
first renewal; then an annual

renewal fee((;perticense)))
Loan originator late renewal
assessment (fifty percent of
annual assessment)

(@ . i
tional-assessment-(charged-

$125.00

$62.50

$75-00))
Loan originator - cancel
association with any mort-
gage broker

Loan originator - license
amendment - add a mort-
gage broker relationship

No fee

$50.00

Loan originator - license

amendment_- other No fee

When the realignment of license expiration or renewal
dates results in a partial year of licensing, the department will
impose a proportionate fee structure to accommodate that
realignment.

(4) Examinations.

(a) In Washington. The department does not charge a lic-
ensee located in Washington for the costs of an examination.

(b) Outside of Washington. The department will charge
the licensee for travel costs.

(c) If the department hires professionals, specialists, or
both to examine an out-of-state licensee, the professional,
specialist, or both will be considered examiners for the pur-
pose of billing the licensee for travel costs.

(5) Investigations.

(a) The department will charge forty-eight dollars per
hour for an examiner's time devoted to an investigation.

(b) The department will bill the licensee for the costs of
services from attorneys, accountants, or other professionals
or specialists retained by the director to aid in the investiga-
tion.

(6) Travel costs. If the mortgage business is out-of-
state, the department will charge the business the travel costs
associated with an examination or investigation. Travel costs
include, but are not limited to, transportation costs (airfare,
rental cars), meals, and lodging.

(7) How is the annual assessment calculated? The
assessment is a flat rate per license.

(8) How does the department use license application
fees? The fees collected by the department are used to pay
the costs of administering the act.
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AMENDATORY SECTION (Amending WSR 06-23-137,
filed 11/21/06, effective 1/1/07)

WAC 208-660-600 Administration and facilitation of
continuing education. (1) Who may offer continuing edu-
cation courses to principals, designated mortgage bro-
kers, and loan originators? Continuing education may be
offered by:

(a) Course providers with courses of education approved
by the director; or

(b) Course providers with courses of education approved
by professional organizations approved by the director.

(2) What does it mean to offer and administer a
course of education? Offering and administering a course
of education is the creation of a curriculum and the adminis-
trative processes to operate and maintain the curriculum. See
the department's approval standards in subsections (7) and
((€3))) (14) of this section.

(3) What is a ""course of education' under the act? A
course of education is formal training that satisfies all or part
of the continuing education requirements of the act and these
rules.

(4) What is a "course provider" under the act? A
course provider is a person or organization that provides con-
tinuing education. Course providers may provide education
that meets the requirements of the act and these rules by
applying for and receiving approval from the department for
a specific course of education.

(5) What is a "professional organization" under the
act? A professional organization is an organization with at
least ten members created for the primary purpose of further-
ing the professional interests of its members, protecting the
public interest, or both. Education must be an essential ele-
ment of the professional organization's purpose. A profes-
sional organization must have the director's approval to offer
and administer courses of education.

(6) If T am a course provider not affiliated with a pro-
fessional organization, how do I obtain approval for my
courses of education? You must apply to the department for
course approval. If the department approves the course, you
will be issued a certificate of approval that will be effective
for two years from the date of issuance.

(7) What standard is required and what will the
department review when considering approval of con-
tinuing education provided by course providers not affili-
ated with professional organizations? Continuing educa-
tion courses must provide the course taker with a working
knowledge of, and competency in, the subject matter. To
ensure this standard, the department will review the follow-
ing when considering approval of education courses:

(a) The instructor's experience and qualifications;

(b) Whether the instructor or proposed course of educa-
tion has been approved, denied, or rescinded by the depart-
ment in the past; and

(c) The course materials and lesson plans for the pro-
posed courses. Each course must run a minimum of three
hours; the materials and lesson plans must have the content to
support a presentation of this length.

(8) If I am a course provider with courses of educa-
tion approved by a professional organization, may I also
offer courses of education unaffiliated with the profes-
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sional organization? Yes. However, your courses of educa-
tion unaffiliated with the professional organization must be
approved by the department.

(9) May the department rescind approval of a course
provider's course of education? Yes. The department may
rescind approval of a course of education;

(a) Upon a determination that the course of education
does not meet the standards in subsection (7) of this section;
or

(b) If the course provider does not provide the required
quarterly reports described in subsection (13) of this section.

(10) What action must a course provider take if noti-
fied by the department that its course of education has
been rescinded? The course provider must immediately:

(a) Cease advertising or soliciting for the course of edu-
cation;

(b) Inform registered course takers of the department's
rescission of course approval, and cancel the course of educa-
tion; and

(c) Refund any fees paid by course takers for the course.

(11) May a course provider appeal the department's
decision to deny or rescind course approval? Yes. A
course provider may appeal the department's decision to deny
or rescind a course. The course provider must appeal the
decision to the department within twenty days of being noti-
fied by the department of the decision.

(12) If a course provider has appealed the depart-
ment's denial or rescission of a course of education, must
it still take the immediate action in subsection (10) of this
section? Yes. A course provider appealing a department
decision about a course of education must comply with sub-
section (10) of this section.

(13) Lam a course provider who provides approved

continuing education courses directly to licensees, or I

provide courses with the approval of a professional orga-
nization. What reports must I provide to the depart-

ment? You must provide quarterly reports to the department,
in a form prescribed by the director. The reports must be
received by the department no later than April 10, July 10,
October 10, and January 10 of each year. The reports must
contain the following information:

(a) The course taker's name;

(b) The course taker's license number, or Social Security
number;

(¢) The name of the course;

(d) The date the course was taken; and

(e) Whether the course taker received a certificate of sat-
isfactory completion.

If'you provide the reports electronically, the data must be
encrypted as prescribed by the director.

(14) What standards will the department review
when considering approving professional organizations
to offer and administer courses of education under the act
and rules? The department will review the following:

(a) A description of the course of education curriculum
that satisfies the content of continuing education under sub-
section ((£28))) (22) of this section;

(b) Whether the professional organization has sufficient
procedures and guidelines to:
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(i) Establish a course(s) of education and approve a
course provider(s);

(i1) Audit and evaluate an approved course(s) of educa-
tion and course provider(s);

(ii1) Remove courses and providers from the professional
organization's curriculum;

(iv) Provide board reconsideration of denial or removal
of a course of education or a course provider;

(v) Ascertain the identity of course of education takers;

(vi) Issue certificates of satisfactory completion, that
include, at a minimum, the course taker's name, the course
provider's name, the course title, and the date of course com-
pletion;

(vii) Collect, hold, disburse and refund course of educa-
tion fees;

(c) Whether the professional organization requires mem-
bers to adhere to an established code of conduct or ethics.

((€#4)) (15) Is the department liable for a profes-
sional organization's decision to approve, deny, or revoke
authorization for a course provider to offer courses of
education? No. The department is not liable for a profes-
sional organization's decision to approve, deny, or revoke a
course provider's authorization to provide courses of educa-
tion for the professional organization.

((H5))) (16) Is the department liable for a course pro-
vider's contractual relationship with a professional orga-
nization? No. Course providers independently contract with
professional organizations and the department is not liable
for the consequences of that relationship.

((#6))) (17) May the department remove a profes-
sional organization's authorization to offer and adminis-
ter courses of education? Yes. The department may rescind
a professional organization's authorization to offer and
administer courses of education;

(a) Upon a determination that the professional organiza-
tion fails to meet subsection (((+3))) (14) of this section; or

(b) If the professional organization fails to provide the
required quarterly reports described in subsection (21) of this
section.

(D)) (18) What action must a professional organi-
zation take if notified by the department that its authori-
zation has been rescinded? The professional organization
must immediately:

(a) Cease advertising or soliciting for all courses of edu-
cation;

(b) Inform registered course takers of the department's
rescission of approval, and cancel the courses of education;
and

(c) Refund any fees paid by course takers for the courses.

((8))) (19) May a professional organization appeal
the department's decision to deny or rescind authoriza-
tion? Yes. A professional organization may appeal the
department's decision to deny or rescind the professional
organization's authorization to approve course providers. The
professional organization must appeal the decision to the
department within twenty days of being notified by the
department of the decision.

((49))) (20) If a professional organization has
appealed the department's denial or rescission of authori-
zation, must it still take the immediate action in subsec-
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tion ((@H)) (18) of this section? Yes. A professional orga-
nization appealing a department decision about a course pro-
vider or course of education must comply with subsection
((E#1)) (18) of this section.

(29))) When a professional organization is
approved by the department to offer continuing educa-
tion courses to licensees, and does so, what reports must
the professional organization provide to the department?
The professional organization must provide quarterly reports
to the department, in a form prescribed by the director. The
reports must be received by the department no later than
April 10, July 10, October 10, and January 10 of each year.
The reports must contain the following information:

(a) The course taker's name;

(b) The course taker's license number, or Social Security
number if not currently licensed;

(c) The name of the course;

(d) The date the course was taken; and

(e) Whether the course taker received a certificate of sat-
isfactory completion.

If you provide the reports electronically, the data must be
encrypted as prescribed by the director.

(22) How long does department approval for a pro-
fessional organization to offer continuing education
courses last, and may the approval be renewed? Approval
of a continuing education course is valid for two years.
Approval may be renewed by applying to the director forty-
five days prior to expiration of a current approval and provid-
ing detailed information about the course(s) and instructor(s)
if they are to be changed.

(D)) (23) What topics must be included as continu-
ing education courses? Continuing education courses must
include some or all of the topics listed below. Courses may be
designed to cover a range of topics or they may focus in detail
on a single topic.

(a) General. Ethics in the mortgage industry.

The responsibilities and liabilities of the profession.

Arithmetical computations common to mortgage lending
including without limitation, the computation of annual per-
centage rate, finance charge, amount financed, payment and
amortization.

(b) Compliance and internal audit standards.

Proper use and application of the department's published
standards and guidelines for examinations.

Internal audit and compliance practices, standards, meth-
ods and procedures.

Developing policies and procedures for regulatory com-
pliance.

Responding to regulatory inquiries, directives, subpoe-
nas and enforcement orders.

Training and supervision of mortgage professionals.

Establishing, managing, reconciling and reviewing a
trust account (trust account compliance under the act and
these rules).

(c) Washington law and associated regulations.

The Mortgage Broker Practices Act.

The Consumer Protection Act.

The Escrow Agent Registration Act.

The Usury Act.
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Unfair practices with respect to real estate transactions
(RCW 49.60.222).

Mortgage, deed of trust, and real estate contract statutes
set forth in Title 61 RCW.

Real estate and appraisal law, including without limita-
tion, the provisions of chapters 18.85 and 18.140 RCW.

Washington principal and agent law.

Any subsequent act or regulation applying to mortgage
brokers.

(d) Federal law and associated regulations.

The Real Estate Settlement Procedures Act.

Truth in Lending Act.

Equal Credit Opportunity Act.

Fair Credit Reporting Act.

Fair Housing Act.

Home Mortgage Disclosure Act.

Community Reinvestment Act.

Gramm-Leach Bliley Act.

Home Ownership Protection Act.

Bank Secrecy Act.

Appraisal regulations.

Underwriting.

Any subsequent act or regulation applying to mortgage
brokers.

(e) Mortgage services and products.

Conventional.

Reverse mortgages.

FHA mortgages.

VA mortgages.

Nonprime mortgages.

Other products or services deemed relevant to continu-
ing education by the department.

((22))) (24) May the department audit or review a
course of education? Yes. The department may audit or
review any continuing education course by registering for the
course or attending the course of education unannounced by
presenting the course provider with official identification
prior to the start of the course. The department will not be
charged any fee for official audit or review of the course of
education.
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