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WSR 08-24-034
WITHDRAWAL OF PROPOSED RULES
EXECUTIVE ETHICS BOARD
[Filed November 24, 2008, 2:04 p.m.]

The executive ethics board would like to withdraw the
CR-102 proposed rule making, filed on September 30, 2008,
regarding WAC 292-110-010 Use of state resources. It has
been determined that further research and stakeholder input is
necessary.

Melanie de Leon
Executive Director

WSR 08-24-062
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed November 26, 2008, 2:36 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 08-
17-045.

Title of Rule and Other Identifying Information: Chap-
ter 16-06 WAC, Public records.

Hearing Location(s): Washington State Department of
Agriculture, Natural Resources Building, Conference Room
259, 1111 Washington Street S.E., Olympia, WA 98504-
2560, on January 7, 2009, at 1:30 p.m.

Date of Intended Adoption: January 12, 2009.

Submit Written Comments to: Teresa Norman, P.O.
Box 42560, Olympia, WA 98504-2560, e-mail WSDARules
Comments@agr.wa.gov, fax (360) 902-2092, by January 8,
2009, 5:00 p.m.

Assistance for Persons with Disabilities:  Contact
WSDA receptionist by January 2, 2009, TTY (800) 833-6388
or 711.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: In accordance
with the Public Records Act, the department of agriculture
maintains a procedural rule describing its organizational
structure and outlines the process to follow when persons are
interested in accessing public records held by the department.
The existing rule requires updating, which is what the pro-
posed rule represents.

In addition, information, information in plans, records,
and reports obtained by state and local agencies from dairies,
animal feeding operations, and concentrated animal feeding
operations, not required to apply for a national pollutant dis-
charge elimination system permit is disclosable only in
ranges that provide meaningful information to the public
while ensuring confidentiality of business information. After
consulting with affected parties, the proposed rule contains
ranges for the following information: (1) Number of ani-
mals; (2) volume of livestock nutrients generated; (3) number
of acres covered by the plan or used for land application of
livestock nutrients; (4) livestock nutrients transferred to other
persons; and (5) crop yields.

Statutory Authority for Adoption: For WAC 16-05-155
is chapters 34.05, 42.17, 42.56, and 43.23 RCW; all other
sections is chapters 34.05, 42.56, and 43.23 RCW.
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Statute Being Implemented:
42.56, and 43.23 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent:
agriculture, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Dannie McQueen, 1111
Washington Street S.E., Olympia, WA 98504-2560, (360)
902-1809.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rule ben-
efits individuals who desire access to the department of agri-
culture's records and does not add any economic burdens on
those individuals.

A cost-benefit analysis is not required under RCW
34.05.328. The Washington state department of agriculture
is not a named agency in RCW 34.05.328 (5)(a)(1).

November 19, 2008

Betty Ramage
Assistant Director

Chapters 34.05, 42.17,

Washington state department of

AMENDATORY SECTION (Amending WSR 96-14-086,
filed 7/2/96, effective 8/2/96)

WAC 16-06-150 The ((xeasen—+fo¥)) purpose of the
rule. The ((reasenfeor)) purpose of this chapter is to ((enstre
complianee-by)) establish the procedures the Washington
state department of agriculture ((sith)) will follow to provide
full access to public records, and to implement the provisions
of the Public Records ((Piselesure)) Act, chapter 42.56 RCW
((42317-250-threugh4217340-and REW-34-05220-threugh
34-05-240-and- RCW-34-05330))._These rules provide infor-
mation to persons requesting access to the department's pub-
lic records and establish procedures for both requestors and

department staff.

AMENDATORY SECTION (Amending WSR 96-14-086,
filed 7/2/96, effective 8/2/96)

WAC 16-06-155 Definitions. ((Hﬁ—Bem—al—ef—d—nse}e-
reeord:

2))) "Department" means the Washington state depart-
ment of agriculture.

((3))) "Disclosure" means inspection ((and#)) or copy-
ing.

((4))) "Public records" include any writing containing
information relating to the conduct of government or the per-
formance of any governmental or proprietary function pre-
pared, owned, used, or retained by the department regardless
of physical form or characteristics.

((65))) "Writing" means handwriting, typewriting, print-
ing, photostating, telefaxing, photographing, and every other
means of recording any form of communication or represen-
tation including, but not limited to, letters, words, pictures,
sounds or symbols, or combination thereof, and all papers,
maps, magnetic or paper tapes, photographic films and prints,
motion picture, film and video recordings, magnetic or
punched cards, discs, drums, diskettes, sound recordings, and
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other documents, including existing data compilations from
which information may be obtained or translated.

AMENDATORY SECTION (Amending WSR 96-14-086,
filed 7/2/96, effective 8/2/96)

WAC 16-06-160 Description of ((ageney)) depart-
ment organization, address and telephone number of
Olympia administrative offices. The administrative offices
of the Washington state department of agriculture are located
in the Natural Resources Building, 1111 Washington Street
SE, P.O. Box 42560, Olympia, Washington 98504-2560. The
information telephone number is (360) 902-1800. The
department is organized into ((six)) seven divisions:

(1) ((Ageney-operations)) Director's office;

(2) Administrative services division;

(&) (3) Animal services division;

(4) Commodity inspection division;

(« . visions
f‘Ef F} | caf ﬂ: PFo Emls Elf ﬁf] BIEEIE.H.Eﬁ. Eh;)i)swﬁ
(5) ((-aberatery-services-division:-and)) Food safety and

consumer services division;

(6) Pesticide management division; and

(7) Plant protection division.

The department maintains service locations or major
field offices around the state. Several of these offices are
headed by a supervisor or chief. The administrative offices
located in Olympia ((w#1)) can assist persons in ((determin-
ing)) locating office locations around the state. ((A®)) The
department's organization chart ((efthe-department)) is avail-
able upon request from the Public Records Officer and the
Human Resources Office, Washington State Department of
Agriculture, P.O. Box 42560, Olympia, Washington 98504-
2560.

AMENDATORY SECTION (Amending WSR 96-14-086,
filed 7/2/96, effective 8/2/96)

WAC 16-06-165 ((Ageney)) Department organiza-
tion description by division and program. An organiza-
tional description by division and program is as follows:
Director's office:

(- Legishative afai

+  The director's office covers legislative affairs, inter-
nal program review, domestic and international

marketing, policy development and review, bioen-
ergy coordination, agency communications, and

quality and performance.
((Ageney-operations)) Administrative services division:

((-))+ The administrative services division includes
accounting, budget, payroll, forms and records,
adjudicative proceedings, public disclosure, Wash-
ington administrative code filings, personnel office,

((data-preeessing)) information technology services,
((inf . Ffice] onal ot 1

ities)) safety and risk management, commodity
commission activities, and the fairs commission

program.
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Animal services division:

¢ The animal health program conducts programs to
monitor, diagnose, manage and eradicate specific
animal diseases such as tuberculosis, scrapie, and
poultry diseases, and conducts programs to prevent
the introduction of foreign animal diseases. The
program manages animal health emergencies and
responds to certain animal welfare issues.

The livestock brand inspection program registers
brands and inspects livestock when animal owner-
ship changes or animals leave the state. This pro-
gram provides services to cattle and horse owners in
an effort to prevent theft of the animals and licenses
feedlots and sales facilities. The establishment and
licensure of livestock markets is also implemented
within this program.

+ The animal identification program implements the

voluntary national animal identification system in
Washington state to facilitate the tracking of ani-

mals and managing animal disease outbreaks.

Commodity inspection division:

of-state)) o .
¢ The fruit and vegetable inspection program provides

phytosanitary certification, shipping point inspec-
tion, third-party grading of raw product for process-
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ing and export certification, and licenses controlled
atmosphere storage facilities.

The grain inspection program provides inspection,
analytical, and weighing services to ensure orderly
commerce for grain, dry peas, lentils, rapeseed, and
similar commodities produced in Washington state

or shipped through Washington ports from other
states.

The grain warehouse audit program licenses, bonds,
and audits public grain storage warehouses and
grain dealers who buy covered commodities from
producers. Auditing procedures include verification
of grain records and purchase contracts with produc-
ers, and a physical inventory of stored commodities
at warehouses.

The seed program inspects fields for insects and dis-
ease; inspects and tests seed for purity and germina-
tion; provides phytosanitary certification for export;
and issues labeling permits. The program areas of
responsibility are seed certification, seed testing,
phytosanitary inspection and testing, and seed law
enforcement.

safety and consumer services division:

The food safety program inspects and licenses dairy
and food processing facilities and provides services
aimed to protect the public from injury and illness
caused by food, dairy, and egg products that are con-
taminated, adulterated or otherwise unfit for con-

sumption.

The livestock nutrient management program
inspects dairy farms; provides assistance; and

enforces laws that include state and federal water

quality laws and rules regarding animal feeding
operations.
The microbiology laboratory supports the food

safety program by testing food and dairy products
for quality measures and for food poisoning organ-

isms, and by examining food products for contami-
nation by insects, rodents or filth. The laboratory

also supports animal health programs by testing ani-
mal blood and tissue for disease to aid in disease

eradication programs and to allow animals to move
interstate or internationally.

The organic food program inspects and licenses
organic producers and processors. The program
provides services to consumers and supports the
organic food industry by ensuring that all food prod-
ucts making organic claims meet standards for
organic production and labeling.

Pesticide management division:

(Q)N

()

The pesticide management division administers the
((regulations-of)) laws and rules related to pesti-
cides, animal feed((s)) and fertilizer ((}aws)), and
administers the pesticide waste disposal program
((breken-down-into-three-units-ef the-diviston)).
The compliance ((unit)) program enforces state and
federal pesticide laws, animal feed laws and fertil-
izer laws; and investigates complaints of pesticide
misuse.

[3]
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The registration ((unit)) program registers pesti-
cides, fertilizers and animal feeds sold and used in

the state of Washington.

The ((pregram—development—and)) certification
((entt)) and training program conducts ((the)) waste
pesticide disposal ((pregram)) activities; provides
interagency coordination on pesticide-related
issues; provides safety training on the use of pesti-
cides, ((which-ineludes)) including public outreach
and new program development; licenses pesticide
application equipment, pesticide dealers, structural
pest inspectors, and commercial, public, and private
pesticide applicators, operators and consultants;
approves recertification courses; and tracks educa-
tional credits on pesticide and inspector licensees.

Plant protection division:

The chemistry and hop program supports several
department programs by analyzing samples taken in
investigations of alleged pesticide misuse; monitors
food for pesticide residues: analyzes commercial
feed and fertilizer samples to determine if they meet
label guarantees; grades hops for seed, stem and leaf
content; and analyzes hops for brewing value.

The commission merchants program licenses com-
mission merchants, dealers, brokers, and cash buy-
ers, which includes administering required bonds
and the investigation of complaints.

The pest program provides services aimed to pre-
vent the establishment of high-risk and exotic
insects, plant diseases, weeds and other pest species
through surveys, inspections, quarantines, and erad-
ication projects.

Plant services program provides regulatory inspec-
tion of nurseries in an effort to provide consumers
and the nursery industry with healthy, pest-free and
disease-free plant materials; enforces quarantines to
prevent pest introductions; and provides testing and
inspection services to assure pest-free planting
stock.

The weights and measures program checks prepack-
aged items to verify quantity of contents; inspects
and tests commercial weighing and measuring
devices; licenses public weighmasters and weigh-
ers: responds to consumer complaints; surveys
labeling and advertising of products packaged or
sold by weight, measure, or count; and develops
standards and conducts compliance activities related
to motor fuels and biofuels.

AMENDATORY SECTION (Amending WSR 96-14-086,

filed 7/2/96, effective 8/2/96)

WAC 16-06-180 ((Fhe-ageney's)) Public records
ofﬁcer ((ts—wm-la-b}e—feﬁass%mee—&ppe&ls—e{;demal—e-f

dex)). (1)

((

Proposed
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b} Copsdi i L ginfl in th N

ter 4217 REWS)) Any person wishing to request access to the
department's public records, or seeking assistance in making
a public records request, should contact the public records
officer.

(2) ((Fhe—address—of)) You may contact the public

records officer ((1s:)) by mail at Washington State Depart-
ment of Agriculture, 1111 Washington Street SE, P.O. Box
42560, Olympia, Washington 98504- 2560((—er—ea4-l—t~he
OHympia—-administrative—offiee)), by telephone at
((€)360((3))-902-1809, by fax at 360-902-2092, or by e-mail
at: publicdisclosure@agr.wa.gov.

(3) The name of the department's current public records
officer is also on file with the office of the code reviser in
accordance with RCW 42.56.580 and is published in the
Washington State Register.

(4) The public records officer will oversee compliance
with the Public Records Act, but a designee of the public

records officer may process the request or otherwise fulfill
the duties of the public records officer. The public records

officer will provide the fullest assistance to requestors.

AMENDATORY SECTION (Amending WSR 96-14-086,
filed 7/2/96, effective 8/2/96)

WAC 16-06-185 Availability of public records. (1)

All the department's public records ((efthe-department)) are
available for disclosure except as otherwise provided by

chapter 42 56 RCW or any other law. ((Reqﬁests—fer—pﬁbhe

}egal—hehdays—)) ManV records are avallable on the deDart—
ment's web site at: http://agr.wa.gov. Requestors are encour-
aged to view the records available on the web site prior to
submitting a records request.

(2) The department ((shalt)) will respond promptly to
requests for disclosure. E-mail requests will be handled in
the same manner as other types of mail received by the
department. Public records requests received by e-mail after
regular business hours will be considered received on the
next business day. Within five business days of receiving a
public records request, the department ((shaH)) will respond
by doing one or more of the following:

(a) ((Previding-thereeord)) Make the records available

for inspection or copving‘

(b) ((

)) Send the the

copies to the requestor if copies are requested and payment of

a deposit for the copies is made or terms of payment have

Washington State Register, Issue 08-24

(c) ((Peny)) Provide a reasonable estimate of when
records will be available;

(d) Request clarification from the requestor if the request
is unclear or does not sufficiently identify the requested
records. Clarification may be requested and provided by tele-

phone; or
(e) Deny the public records request.

(3) ((Additienal-timeforthe-departmentto-respond-toa

1486-)) The public records officer may revise the estimate of
when records will be available when it is necessary to clarify
the request, to locate and assemble the information requested,
to notify third persons or agencies affected by the request, or
to determine whether any of the information requested is
exempt from disclosure.

(4)(a) Some records are exempt from disclosure, in
whole or in part. If the department believes that a record is
exempt from disclosure and should be withheld, the depart-
ment will provide a written statement of the specific exemp-
tion and provide a brief explanation of why the record or a
portion of the record is being withheld.

(b) If only a portion of a record is exempt from disclo-
sure, the department will redact the exempt portions, provide
the nonexempt portions, and indicate to the requestor why
portions of the records are being redacted.

(5) In the event the requested records name a specific
person or pertain to a specific person and may be exempt
from disclosure, the department may, prior to providing the
records, give notice to others whose rights may be affected by
the disclosure. Sufficient notice will be given to allow
affected persons to seek an order from a court to prevent or
limit the disclosure. The notice to the affected persons will
include a copy of the request.

(6)(a) The public records officer may provide access for
inspection and copying of records in installments when the
request is for a large number of records.

(b) The public records officer may stop searching for the
remaining records and close the request if within thirty days
the requestor fails to claim or inspect records in one or more
of the installments.

(c) The department has the discretion to determine the
order in which it responds to requests for public records

been agreed upon; ((ex))

Proposed
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request, and the ease in locating or duplicating the records

requested.
(7) The public records officer will close the request and

WSR 08-24-062

nee receiving the request will summarize the request in writ-
ing and then verify in writing with the requestor that the sum-

mary correctly memorializes the request.

indicate to the requestor that the department has closed the
request when the requestor:

(a) Withdraws the request;

(b) Fails to provide clarification when requested by the
department;

(c) Fails to fulfill obligations to inspect the records; or

(d) Fails to pay the deposit or pay the final payment for
the requested copies.

(8) If, after the department has informed the requestor
that it has provided all available records, the department
becomes aware of additional responsive records existing at
the time of the request, it will promptly inform the requestor
of the additional records and provide them on an expedited
basis.

AMENDATORY SECTION (Amending WSR 96-14-086,

filed 7/2/96, effective 8/2/96)
WAC 16 06 190 ((Req-ues-t)) Publlc records ((HFW‘Ht—

)) eguests (1) ((

himited-to:)) A person wishing to inspect or copy the depart-
ment's public records may make the request in writing on the

AMENDATORY SECTION (Amending WSR 96-14-086,
filed 7/2/96, effective 8/2/96)

WAC 16-06-200 Costs of disclosure. (1) No fee
((shalt)) will be charged for the inspection of public records.

(2) The department ((shall)) charges a fee of fifteen cents
per page of copy when copy charges exceed ten dollars for
providing copies of public records. The department may also
charge actual costs of mailing, including the cost of the ship-
ping container. This charge is the amount necessary to reim-
burse the department for ((is)) ¢ pylng costs 1ncrdent to
(€
nished)) the disclosure request.

(3) The department may charge the actual cost involved
for the duplication of tape recordings, video tapes, photo-
graphs, slides, postage, or delivery((;)) if these costs exceed
ten dollars.

(4) The public records officer ((er—the—publie—reeords
eoordinator)) may waive ((any-eftheforegoingeeosts)) the fee
when the expenses of processing payment exceeds the costs
of providing copies.

(5) Electronic records: The department may charge the

actual costs incurred for providing recordings in electronic
format, such as the cost of scanning records or the cost of pro-
viding records on a CD-ROM. There will be no charge for e-

mailing electronic records to a requestor unless another cost
applies.

department's public records request form or in writing by first
class mail, e-mail, or fax. Requests for public records may be
initiated at any department office during customary business
hours, Monday through Friday. excluding legal holidays.
Requests must include the following information:

(a) The name, address and telephone number or other
contact information of the person requesting the records;

(b) The ((ealendar)) date on which the request is made;
and

(c) Sufficient information to readily identify ((deew-
ments)) records being requested.

2) ((A—request—fer—diselesere—shaﬁ—be—mﬂde—dtmg—e&s-

seribed-i-WAC16-06-2357)) (a) The request should be sub-
mitted to the public records officer at: Washington State
Department of Agriculture, P.O. Box 42560, Olympia,
Washington 98504-2560.

(b) The request may also be submitted by fax to 360-
902-2092 or by e-mail at: publicdisclosure@agr.wa.gov.

(3) If a requestor cannot submit a request for public
records in writing and desires to make an oral request either
in person or by telephone, the public records officer or desig-

[51]

AMENDATORY SECTION (Amending WSR 96-14-086,
filed 7/2/96, effective 8/2/96)

WAC 16-06-205 Protection of public records. In
order to adequately protect the department's public records
((efthe-department)), the following will apply:

(1) ((Ne)) Public records ((shalt)) made available for
inspection may not be removed from the ((department's-pre-
mises)) area the department makes available for inspection.
The department has the discretion to designate the means and
the location for the inspection of records.

(2) Inspection of any public record ((shal)) will be con-
ducted in the presence of a designated department employee.

(3) ((Ne)) Public records may not be marked or altered in
any manner during inspection.

(4) After inspection is complete, the public records
officer or designee will make requested copies or arrange for
copying.

(5) Public records that are maintained in a file or jacket,
or in chronological order, may not be dismantled except by a
designated department employee for purposes of copying.

()Y Ypoenrequest-of-a-member-of-thepublie-to-exam-

ine)) (6) Whenever a public records request involves an entire

frle ((er)),_ group of ((deeurneﬁts)) records ((&s—d-r&t—m—

rnerrts)) or a large number of records the department ((shal-}
be)) is allowed a reasonable time to ((inspeet)) review the
((fite)) records to determine whether information ((pre-

Proposed
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teeted)) is exempt from disclosure ((by)) under chapter
((42474)) 42.56 RCW ((is-contained-thereinr)) or other law.

((€6y-Wheneopyingpuble-documents-the-copy machine
will-be-eperated-by-staff persons-ef-the-departmentenly:))

AMENDATORY SECTION (Amending WSR 96-14-086,
filed 7/2/96, effective 8/2/96)

WAC 16-06-210 Exemptions. ((The-department

Proposed
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marketingactivities—er-individual predueer's produetion
infermation:)) The Public Records Act provides that a num-
ber of types of information or records are exempt from public
inspection and copying. In addition, records are exempt from
disclosure if any other statute exempts or prohibits disclo-
sure. Requestors should be aware of the following exemp-
tions to public disclosure specific to department records.
This list is not exhaustive and other exemptions may apply:

(1) Personal information in any files maintained for
employees, appointees, or elected officials of any public
agency to the extent that disclosure would violate their right
to privacy (reference RCW 42.56.230(2)).

(2) Investigative records (reference RCW 42.56.240).
(3) Test questions, scoring keys. and other examination

data used to administer a license (reference RCW 42.56.250
).

(4) Records that are relevant to a controversy to which an
agency is a party but which records would not be available to
another party under the rules of pretrial discovery for causes
pending in the superior courts (reference RCW 42.56.290).

(5) Lists of individuals requested for commercial pur-
poses (reference RCW 42.56.070(9)).

(6) Social Security numbers are confidential and not sub-
ject to disclosure except when expressly required by or gov-
erned by other law (reference RCW 41.56.250; for full text,
see subsection (9) of this section).
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(7) Credit card numbers, debit card numbers, electronic

check numbers, card expiration dates, or bank or other finan-
cial account numbers, except when disclosure is expressly

WSR 08-24-062

(16) Information obtained under RCW 15.19.080 regard-
ing the purchases, sales, or production of an individual Amer-
ican ginseng grower or dealer (reference RCW 42.56.380

required or governed by other law (reference RCW 42.56.230
).

(8) Applications for public employment, including the
names of applicants, resumes, and other related materials
submitted with respect to the applicant (reference RCW

42.56.250(2)).
(9) Residential addresses, residential telephone numbers,

personal wireless telephone numbers, personal electronic
mail addresses, Social Security numbers and emergency con-
tact information of employees or volunteers of a public
agency, and the names, dates of birth, residential addresses,
residential telephone numbers, personal wireless telephone
numbers, personal electronic mail addresses, Social Security
numbers, and emergency contact information of dependents
of employees or volunteers of a public agency that are held
by any agency in personnel records, public employment
related records, or volunteer rosters, or are included in any

mailing list of employees or volunteers of any public agency
(reference RCW 42.56.250(3)).

(10) Information provided for the semi-annual report for

fertilizers, minerals and limes that would reveal the business
operation of the person making the report (reference RCW
15.54.362(5) and 42.56.380(2)).

(11) The semiannual report required in the Commercial
Feed Act is not a public record, and any information given in
such report which would reveal the business operation of the
person making the report is exempt from disclosure, and
information obtained by the department from other govern-
mental agencies or other sources that is used to verify infor-
mation received in the report is exempt from public disclo-
sure (reference RCW 15.53.9018).

(12) The department has the authority to publish reports

(6)).

(17) Financial statement information required to deter-
mine whether or not an applicant for a license to operate a
warehouse under chapter 22.09 RCW, agriculture commodi-

ties, meets minimum net worth requirements (reference
RCW 22.09.040(9)).

(18) All financial statement information to determine

whether or not an applicant for a license to be a grain dealer

under chapter 22.09 RCW meets the minimum net worth
requirements (reference RCW 22.09.045(7)).

(19) Information submitted by an individual or business
for the purpose of participating in a state or national animal
identification system. Disclosure to local, state, and federal
officials is not public disclosure. This exemption does not
affect the disclosure of information used in reportable animal
health investigations under chapter 16.36 RCW once they are
complete (reference RCW 42.56.380(9)).

(20) Results of testing for animal diseases not required to

be reported under chapter 16.36 RCW that is done at the
request of the animal owner or the owner's designee and that
can be identified to a particular business or individual is
exempt from disclosure (reference RCW 42.56.380(10)).

(21) Information that can be identified to a particular
business and that is collected under chapter 15.17 RCW,
standards of grades and packs. and specifically RCW
15.17.140(2) and 15.17.143 for certificates of compliance
(reference RCW 42.56.380(7)).

(22) Financial statement information provided under
RCW 16.65.030 (1)(d). public livestock markets, is confiden-

tial information and not subject to public disclosure (refer-
ence RCW 16.65.030 (1)(d) and 42.56.380(8)).

of official seed inspections, seed certifications, laboratory
statistics, verified violations of this chapter, and other seed
branch activities which do not reveal confidential informa-
tion regarding individual company operations or production
(reference RCW 15.49.370(8)).

(13) Business related information obtained under the
Organic Food Products Act concerning an entity certified
under that act or an applicant for certification under RCW
15.86.110, and records whose disclosure is prohibited by the
federal Organic Certification Act, 7 U.S.C. Sec. 6515(g) and
the rules adopted under that act (reference RCW 42.56.380
@).

(14) Consignment information contained on phytosani-
tary certificates issued by the department under chapters
15.13,15.17, and 15.49 RCW or federal phytosanitary certif-
icates issued under 7 C.F.R. 353 through cooperative agree-
ments with the animal and plant health inspection service,
United States Department of Agriculture, or on applications
for phytosanitary certification required by the department
(reference RCW 42.56.380(4)).

(15) Financial and commercial information and records
supplied by businesses or individuals during application for
loans or program services provided by the former chapter
15.110 RCW or chapter 43.325 RCW (the energy freedom
loan program) (reference RCW 42.56.270(4)).

[7]

(23) Privileged or confidential information or data that
contains trade secrets, commercial, or financial information

and is required and submitted under the Washington Pesti-
cide Control Act (reference RCW 15.58.060 (1)(c) and

15.58.065).

(24) Except for release of statistical information not
descriptive of any readily identifiable person or persons, all
financial and commercial information and records supplied
by persons to the department with respect to export market
development projects (reference RCW 43.23.270 and 42.56.-
270(3)).

(25) Information submitted by an applicant under chap-
ter 17.24 RCW that is privileged or confidential because it

contains trade secrets or commercial or financial information
(reference RCW 17.24.061).

(26) Production or sales records required to determine
assessment levels and actual assessment payments to com-
modity boards and commissions formed under chapters
15.24,15.26, 15.28, 15.44, 15.65, 15.66, 15.74, 15.88, 15.89,
15.100, and 16.67 RCW., or required by the department to

administer these chapters or the department's programs (ref-
erence RCW 42.56.380(3)).

(27) Financial and commercial information and records
supplied by persons:

Proposed
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(a) To the department for the purpose of conducting a

referendum for the potential establishment of a commodity
board or commission; or

(b) To the department or commodity boards or commis-
sions formed under chapters 15.24, 15.28, 15.44, 15.65,
15.66, 15.74, 15.88, 15.89, 15.100, or 16.67 RCW, with

respect to domestic or export marketing activities or individ-
ual producer's production information (reference RCW

42.56.380(5)).

(28) Farm plans developed by conservation districts,
unless the farm plan is used for the application or issuance of
a permit (reference RCW 42.56.270(17)).

(29) Under RCW 42.56.610 and 90.64.190, information
identifying the number of animals; volume of livestock nutri-
ents generated; number of acres covered by the plan or used
for land application of livestock nutrients; livestock nutrients
transferred to other persons; and crop yields in plans, records,
and reports obtained by state and local agencies from dairies,
animal feeding operations, and concentrated animal feeding
operations not required to apply for a National Pollutant Dis-
charge Elimination System permit is disclosable in the fol-

lowing ranges:
a) Number of animals: Beef cattle

1t0 19

20to 159

160 to 299

300 to 999

1,000 to 5.999

6.000 to 10,999

11,000 to 15,999
16,000 to 20,999
21.000 to 25,999
26.000 to 31,199
31,200 to 37.439
37,440 to 44,999
45.000 and above

b) Number of animals: Mature dai
1to 37

38 to 199

200 to 699

700 to 1,699
1,700 to 2.699
2,700 to 3,699
3,700 to 4.699
4,700 to 5.699
5.700 to 6.839
6.840 and above
¢) Number of animals: Dai
1to 49

50 to 149

150 to 299

300 to 999
1,000 to 1,999
2.000 to 2,999
3.000 to 3.999
4,000 and above

(d) Number of animals: Swine (fifty-five pounds or

greater)
1to19

20 to 159

cattle

heifers

Proposed
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160 to 399

400 to 749

750 to 2,499
2.500 to 4,249
4,250 to 5,999
6,000 to 7,749
7.750 and above

() Number of animals: Swine (less than fifty-five
pounds)

1t099

100 to 499

500 to 1,099

1,100 to 1,999
2.000 to 2,999

3,000 to 9.999
10,000 to 16,999
17.000 to 23,999
24.000 to 30,999
31,000 and above
1to 199

200 to 999

1.000 to 10,999
11,000 to 24,999
25,000 to 81,999
82,000 to 138.999
139,000 to 195.999
196,000 to 252,999
253,000 to 309.999
310,000 to 371,999
372,000 to 446,399
446,400 to 535.679
535,680 to 642.815
642.816 to 771,379
771,380 to 925.655
925,656 to 1,110,787
1,110,788 to 1,332,945
1,332,946 and above
(g) Number of animals: Broilers (all ages)
1to 199

200 to 999

1.000 to 17.999
18.000 to 37,499
37.500 to 124,999
125,000 to 212.499
212,500 t0 299.999
300,000 and above
(h) Number of animals: Horses
1t0 19

20to 79

80 to 149

150 to 499

500 to 849

85010 1,199

1,200 to 1,549

1.550 and above

(1) Livestock nutrients generated or exported by volume

(ft/day)

1to 74
75 to 134
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135 t0 299

300 to 449

450 to 749

750 to 1,499

1,500 to 2.499

2,500 to 4,999

5,000 to 8.499

8,500 to 11,999

12,000 to 15,999

16.000 and above

(1) Livestock nutrients generated or exported by weight
(tons/year)

1to 5,256

5,257 t0 10,512

10,513 t0 21,024

21,025 to 42,048

42,049 to 84,096

84,097 to 164,184

164.185 to 262,734

262,735 t0 394,200

394,201 to 558,384

558.385 to 722.634

722.635 t0 919,734

919.735 t0 1,051,134

1,051,135 and above

(k) Number of acres covered by the plan or used for land
application of livestock nutrients

0to 25

26 to 65

66 to 120

121 to 300

301 to 550

551 to 900

901 to 1,300

1,301 to 1,800

1.801 to 2,500

2.501 t0 3.200

3,201 to 4,000

4,001 to 6,000

6,001 to 9.000

9.001 to 11,500

11,501 to 14,000

14,001 and above

(1) Crop yields - tons/acre

Otol

1.1to2

2.1t03.5

3.6to5

5.1t07

7.1t09

9.1to12

12.1to 14.5

14.6 to 17

17.1t0 19.5

19.6 to 22

22.1t026

26.1 and above

[91
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AMENDATORY SECTION (Amending WSR 96-14-086,
filed 7/2/96, effective 8/2/96)

WAC 16-06-220 Review of denial of request for
inspection ((fex)) or copying of public records. (1) Any
person who objects to the initial denial of a records request
((for-apublerecord-maypetitionfor promptreview-of sueh
deeiston-bysubmittinga-writtenrequest for review—to-the

\ . . .
Gepartment St bic f.isfffs E.fﬁsff tocated in-the E.l3mfﬂ
E E;ﬁﬁm;“ fve office-The {li eRreqtes S]hi H-spe sxﬁsz.lh]
the-denial-ef-diselosure)) may petition in writing to the public
records officer for a review of that decision. The petition
shall include a copy of or reasonably identify the written

statement by the department denvmg the request

+7320-)) The public
records officer will immediately consider the petition and
either affirm or reverse the denial within two business days

following the department's receipt of the petition, or within
such other time as the department and the requestor mutually

agree to.
(3) Under RCW 42.56.530, if the department denies a

requestor access to public records because it claims the
record is exempt in whole or in part from disclosure, the
requestor may request the attorney general's office to review
the matter. The attorney general has adopted rules on such
requests in WAC 44-06-160.

(4) Any person may obtain court review of a denial of a
public records request under RCW 42.56.550 at the conclu-
sion of two business days after the initial denial, regardless of

any internal administrative appeal.

AMENDATORY SECTION (Amending WSR 96-14-086,
filed 7/2/96, effective 8/2/96)

WAC 16-06-225 Records index. (1) The department's
public records officer ((efthe-department)), located in the
Olympia administrative office, ((shal)) W111 develop and
maintain an agency index of((:

Fuly 151990, by-relyingenageney)) the following records:

(a) Department records retention schedules;

(b) Final orders;

(c) Declaratory orders entered after June 30, 1990;

(d) Interpretative statements;

(e) Policy statements; and

(f) ((Ageney)) Department rule docket((;-and
o) O s ; ot

Proposed
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occur-annually-enJune 30-ofeachyear)).

(2) Information on obtaining or viewing the department's
index ((should-be-direeted-te)) can be obtained from the pub-
lic records officer at the department's headquarters office
located at: Department of Agriculture, 1111 Washington
Street, SE, P.O. Box 42560, Olympia, Washington 98504-
2560.

NEW SECTION

WAC 16-06-250 Processing of public records
requests—Electronic records. (1) Requesting electronic
records: The process for requesting electronic public records
is the same as for requesting paper public records.

(2) Providing electronic records:

(a) The department has the discretion to determine
whether to provide records electronically or in paper form.

(b) When a requestor requests records in an electronic
format, the public records officer will endeavor to provide the
nonexempt records or portions of such records that are rea-
sonably locatable in an electronic format that is used by the
department and is generally commercially available, or in a
format that is reasonably translatable from the format in
which the department keeps the record.

(c) When electronic records require redaction, or are
contained in a proprietary data base, or otherwise cannot be
reasonably provided in an electronic format, the department
will provide paper copies of the records to the requestor.

(3) Customized access to data bases: With the consent of
the requestor, the department may provide customized access
under RCW 43.105.280 if the record is not reasonably locat-
able or not reasonably translatable into the format requested.
The department may charge a fee consistent with RCW
43.105.280 for customized access.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 16-06-170 For assistance with disclo-
sure of agency documents,
you may contact a public

records designee.

WAC 16-06-175 You may also contact an
agency public records coor-

dinator for assistance.

WAC 16-06-195 Disclosure procedure.

WAC 16-06-215 Qualifications on nondisclo-

sure.

WAC 16-06-230 Interagency disclosure.

WAC 16-06-235 Request for public records

disclosure form.

Proposed

[10]

Washington State Register, Issue 08-24

WSR 08-24-078
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Health and Recovery Services Administration)
[Filed December 1, 2008, 2:55 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 08-
10-109.

Title of Rule and Other Identifying Information: WAC
388-530-1000 Outpatient drug program—General, 388-530-
2000 Covered—Outpatient drugs, devices, and drug-related
supplies, and 388-530-2100 Noncovered—Outpatient drugs
and pharmaceutical supplies.

Hearing Location(s): Blake Office Park East, Rose
Room, 4500 10th Avenue S.E., Lacey, WA 98503 (one block
north of the intersection of Pacific Avenue S.E. and Alhadeff
Lane. A map or directions are available at http://www1.dshs.
wa.gov/msa/rpau/docket.html or by calling (360) 664-6094),
on January 6, 2009, at 10:00 a.m.

Date of Intended Adoption: Not earlier than January 7,
2009.

Submit Written Comments to: DSHS Rules Coordina-
tor, P.O. Box 45850, Olympia, WA 98504-5850, delivery
4500 10th Avenue S.E., Lacey, WA 98503, e-mail DSHS
RPAURulesCoordinator@dshs.wa.gov, fax (360) 664-6185,
by 5:00 p.m. on January 6, 2009.

Assistance for Persons with Disabilities: Contact Jen-
nisha Johnson, DSHS rules consultant, by December 24,
2008, TTY (360) 664-6178 or (360) 664-6094 or by e-mail at
johnsjl4@dshs.wa.gov.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
the proposed amendment is to update a cross reference and to
clarify that the department does not cover over-the-counter
drugs, vitamins, and minerals except when determined by the
department to be the least costly therapeutic alternative for a
medically accepted indication.

Reasons Supporting Proposal: The department contin-
ues to support transparent outpatient drug program rules.

Statutory Authority for Adoption: RCW 74.08.090,
74.04.050, 74.09.530, and 74.09.700.

Statute Being Implemented: RCW 74.08.090, 74.04.-
050, 74.09.530, and 74.09.700.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of social and health
services, health and recovery services administration, gov-
ernmental.

Name of Agency Personnel Responsible for Drafting:
Jonell O. Blatt, P.O. Box 45504, Olympia, WA 988504
[98504]-5504, (360) 725-1571; Implementation and Enforce-
ment: Dr. Siri Childs, P.O. Box 45506, Olympia, WA 98504-
5506, (360) 725-1564.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
analyzed the proposed rule and concludes that no new costs
will be imposed on small businesses affected by the rule
change. Therefore, the preparation of a comprehensive small
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business economic impact statement is not required under
RCW 19.85.030.

A cost-benefit analysis is required under RCW
34.05.328. A preliminary cost-benefit analysis may be
obtained by contacting Jonell O. Blatt, P.O. Box 45504,
Olympia, WA 98504-5504, phone (360) 725-1571, fax (360)
586-9727, e-mail blattjo@dshs.wa.gov.

November 25, 2008
Stephanie E. Schiller
Rules Coordinator

AMENDATORY SECTION (Amending WSR 08-21-107,
filed 10/16/08, effective 11/16/08)

WAC 388-530-1000 Outpatient drug program—
General. (1) The purpose of the outpatient drug program is to
reimburse providers for outpatient drugs, vitamins, minerals,
devices, and drug-related supplies according to department
rules and subject to the limitations and requirements in this
chapter.

(2) The department reimburses for outpatient drugs, vita-
mins, minerals, devices, and pharmaceutical supplies that
are:

(a) Covered. Refer to WAC 388-530-2000 for covered
drugs, vitamins, minerals, devices, and drug-related supplies
and to WAC 388-530-2100 for noncovered drugs and drug-
related supplies;

(b) Prescribed by a provider with prescriptive authority
(see exceptions for family planning and emergency contra-
ception for women eighteen years of age and older in WAC
388-530-2000 (1)(b), and over-the-counter (OTC) drugs to
promote smoking cessation in WAC 388-530-2000 (1)((¢a)

N)(g);

(c) Within the scope of an eligible client's medical assis-
tance program;

(d) Medically necessary as defined in WAC 388-500-
0005 and determined according to the process found in WAC
388-501-0165; and

(e) Authorized, as required within this chapter;

(f) Billed according to WAC 388-502-0150 and 388-
502-0160; and

(g) Billed according to the requirements of this chapter.

(3) Coverage determinations for the department are
made by the department's pharmacists or medical consultants
in accordance with applicable federal law. The department's
determination may include consultation with the drug use
review (DUR) board.

(4) The department may not reimburse for prescriptions
written by healthcare practitioners whose application for a
core provider agreement (CPA) has been denied, or whose
CPA has been terminated.

(5) The department may not reimburse for prescriptions
written by non-CPA healthcare practitioners who do not have
a current core provider agreement with the department when
the department determines there is a potential danger to the
client's health and/or safety.

WSR 08-24-078

AMENDATORY SECTION (Amending WSR 08-21-107,
filed 10/16/08, effective 11/16/08)

WAC 388-530-2000 Covered—OQutpatient drugs,
devices, and drug-related supplies. (1) The department
covers:

(a) Outpatient drugs, including over-the-counter drugs,
as defined in WAC 388-530-1050, subject to the limitations
and requirements in this chapter, when:

(1) The drug is approved by the Food and Drug Adminis-
tration (FDA);

(i1) The drug is for a medically accepted indication as
defined in WAC 388-530-1050;

(iii) The drug is not excluded from coverage under WAC
388-530-2100;

(iv) The manufacturer has a signed drug rebate agree-
ment with the federal Department of Health and Human Ser-
vices (DHHS). Exceptions to the drug rebate requirement are
described in WAC 388-530-7500 which describes the drug
rebate program; and

(v) Prescribed by a provider with prescriptive authority
(see exceptions for family planning and emergency contra-
ception for women eighteen years of age and older in WAC
388-530-2000 (1)(b), and over-the-counter (OTC) drugs to
promote smoking cessation in WAC 388-530-2000 (1)(g).

(b) Family planning drugs, devices, and drug-related
supplies per chapter 388-532 WAC and as follows:

(1) Over-the-counter (OTC) family planning drugs,
devices, and drug-related supplies without a prescription
when the department determines it necessary for client access
and safety.

(i1) Family planning drugs that do not meet the federal
drug rebate requirement in WAC 388-530-7500 on a case-by-
case basis; and

(iii) Contraceptive patches, contraceptive rings, and oral
contraceptives, only when dispensed in at least a three-month
supply, unless otherwise directed by the prescriber. There is
no required minimum for how many cycles of emergency
contraception may be dispensed.

(c) Prescription vitamins and mineral products, only as
follows:

(1) When prescribed for clinically documented deficien-
cies;

(i1) Prenatal vitamins, when prescribed and dispensed to
pregnant women; or

(iii) Fluoride prescribed for clients under the age of
twenty-one.

(d) OTC drugs, vitamins, and minerals when determined
by the department to be the least costly therapeutic alterna-
tive for a medically accepted indication.

(e) Drug-related devices and drug-related supplies as an
outpatient pharmacy benefit when:

(1) Prescribed by a provider with prescribing authority;

(ii) Essential for the administration of a covered drug;

(iii) Not excluded from coverage under WAC 388-530-
2100; and

(iv) Determined by the department, that a product cov-
ered under chapter 388-543 WAC Durable medical equip-
ment and supplies should be available at retail pharmacies.

(((e))) (f) Preservatives, flavoring and/or coloring
agents, only when used as a suspending agent in a compound.

Proposed
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((6D)) (g) Over-the-counter (OTC) drugs, without a pre-
scription, to promote smoking cessation only for clients who
are eighteen years of age or older and participating in a
department-approved smoking cessation program providing
sufficient funds are appropriated by the state legislature. Lim-
itation extensions as described in WAC 388-501-0169 are
prohibited for the age and counseling requirements in this
section.

((¢2))) (h) Prescription drugs to promote smoking cessa-
tion only for clients who are eighteen years of age or older
and participating in a department-approved smoking cessa-
tion program providing sufficient funds are appropriated by
the state legislature. Limitation extensions as described in
WAC 388-501-0169 are prohibited for the age and counsel-
ing requirements in this section.

(2) The department does not reimburse for any drug,
device, or drug-related supply not meeting the coverage
requirements under this section.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 08-21-107,
filed 10/16/08, effective 11/16/08)

WAC 388-530-2100 Noncovered—Outpatient drugs
and pharmaceutical supplies. (1) The department does not
cover:

(a) A drug that is:

(1) Not approved by the Food and Drug Administration
(FDA); or

(i1) Prescribed for a nonmedically accepted indication,
including diagnosis, dose, or dosage schedule that is not evi-
denced-based.

(b) A drug prescribed:

(i) For weight loss or gain;

(i1) For infertility, frigidity, impotency;

(iii) For sexual or erectile dysfunction; or

(iv) For cosmetic purposes or hair growth.

(c) Drugs used to treat sexual or erectile dysfunction, in
accordance with section 1927 (d)(2)(K) of the Social Security
Act, unless such drugs are used to treat a condition other than
sexual or erectile dysfunction, and these uses have been
approved by the Food and Drug Administration.

(d) Drugs listed in the federal register as "less-than-
effective" ("DESI" drugs) or which are identical, similar, or
related to such drugs.

(e) Outpatient drugs for which the manufacturer requires
as a condition of sale that associated tests or monitoring ser-
vices be purchased exclusively from the manufacturer or
manufacturer's designee.

(f) A product:

(i) With an obsolete national drug code (NDC) for more
than two years;

(i1) With a terminated NDC;

(ii1) Whose shelf life has expired; or

(iv) Which does not have an eleven-digit NDC.

(g) Over-the-counter (OTC) drugs, vitamins, and miner-
als, except when determined by the department to be the least
costly therapeutic alternative for a medically accepted indica-
tion.

Proposed
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(h) Any drug regularly supplied by other public agencies
as an integral part of program activity (e.g., immunization
vaccines for children).

((D)) (1) Free pharmaceutical samples.

((®)) (4) Over-the-counter or prescription drugs to pro-
mote smoking cessation unless the client is eighteen years old
or older and participating in a department-approved cessation
program.

(2) A client can request an exception to rule (ETR) as
described in WAC 388-501-0160.

WSR 08-24-080
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

Management Services Administration
g
[Filed December 1, 2008, 2:57 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 07-
11-097.

Title of Rule and Other Identifying Information:
Amending WAC 388-06-0110, describing who must have
background checks, 388-06-0150, describing what informa-
tion must be reviewed by the department when performing a
background check, and 388-06-0160, describing who pays
for background checks.

Hearing Location(s): Blake Office Park East, Rose
Room, 4500 10th Avenue S.E., Lacey, WA 98503 (one block
north of the intersection of Pacific Avenue S.E. and Alhadeff
Lane. A map or directions are available at http://www1.dshs.
wa.gov/msa/rpau/docket.html or by calling (360) 664-6094),
on January 6, 2009, at 10:00 a.m.

Date of Intended Adoption: Not earlier than January 7,
2009.

Submit Written Comments to: DSHS Rules Coordina-
tor, P.O. Box 45850, Olympia, WA 98504-5850, delivery
4500 10th Avenue S.E., Lacey, WA 98503, e-mail DSHS
RPAURulesCoordinator@dshs.wa.gov, fax (360) 664-6185,
by
5 p.m. on January 6, 2009.

Assistance for Persons with Disabilities: Contact Jen-
nisha Johnson, DSHS rules consultant, by December 23,
2008, TTY (360) 664-6178 or (360) 664-6094 or by e-mail at
johnsjl4@dshs.wa.gov.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: DSHS is propos-
ing these rules to comply with chapter 387, Laws of 2007
(ESSB 5774), impacting background check requirements for
certain child care providers and children returning to their
home; and to comply with the federal Adam Walsh Act of
2006. These rules describe the requirements related to back-
ground checks for individuals who will have unsupervised
access to children or to individuals with developmental dis-
abilities in homes, facilities or operations licensed or con-
tracted by the department to provide care.

Reasons Supporting Proposal: Same as above.
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Statutory Authority for Adoption: RCW 74.15.030,
43.43.837,13.34.138, 26.33.190, 26.44.030.

Statute Being Implemented: RCW 43.43.837, 26.33.-
190.

Rule is necessary because of federal law, P.L. 109-248
Adam Walsh Act.

Name of Proponent:
services, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Cindy LaRose, P.O. Box
45025, Olympia, WA 98504-5025, (360) 902-8072.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule is exempt
under RCW 19.85.025(3) because it adopts or incorporates
without material change portions of chapter 387, Laws of
2007, and portions of the federal Adam Walsh Act.

A cost-benefit analysis is not required under RCW
34.05.328. This rule is exempt from preparing further analy-
sis under RCW 34.05.328 (5)(b)(iii) because it adopts or
incorporates without material change portions of chapter 387,
Laws of 2007, and portions of the federal Adam Walsh Act.

November 24, 2008
Stephanie E. Schiller

Rules Coordinator

Department of social and health

AMENDATORY SECTION (Amending WSR 01-18-025,
filed 8/27/01, effective 10/1/01)

WAC 388-06-0110 Who must have background
checks? The department requires background checks on indi-
viduals who will have unsupervised access to children or to
individuals with a developmental disability in homes, facili-
ties, or operations licensed, relicensed, or contracted by the
department to provide care as required under chapter 74.15
RCW. The department requires background checks on the
following people:

(1) A person licensed, certified, or contracted by us to
care for children (chapter 74.15 RCW and RCW 43.43.832);

(2) A prospective or current employee for a licensed care
provider or a person or entity contracting with us;

(3) A volunteer or intern with regular or unsupervised
access to children who is in a home or facility that offers
licensed care to children;

(4) A person who is at least sixteen years old, is residing
in a foster home, relative's home, or child care home and is
not a foster child;

(5) A person not related to the child who the court has
approved placement as allowed in RCW 13.34.130;

(6) A relative other than a parent who may be caring for
a child or an individual with a developmental disability;

((66))) (1) A person who regularly has unsupervised
access to a child or an individual with a developmental dis-
ability;

(M) (8) A provider who has unsupervised access to a
child or individual with a developmental disability in the
home of the child or individual with a developmental disabil-
ity; and

((68))) (9) Prospective adoptive parents ((as—defined-in

33-020)).

WSR 08-24-080

AMENDATORY SECTION (Amending WSR 01-18-025,
filed 8/27/01, effective 10/1/01)

WAC 388-06-0150 What does the background check
cover? (1) The department must review the following
records:

(a) Criminal convictions and pending charges based on
identifying information provided by you. However, if you
have lived in Washington State for less than three years prior
to the check. the department must conduct a fingerprint based
background check for you to have unsupervised access to
children or to individuals with developmental disabilities.

) (( . , .. ‘on—chi .
ileinf ion(CAMIS) for-f 1, l c
ehild-abuse-ernegleet:-and)) If the background check is being

conducted for Children's Administration, it must also
include:

(1) A review of child protective services case files infor-
mation or other applicable information system.

(ii) Administrative hearing decisions related to any

DSHS license that has been revoked, suspended, or denied.
(¢) ((Forehildren'sadministration;administrative-hear-

ing-deeistons—relatedto—any DER license-that-has-been
revoked;—suspended-er-dented)) If the background check is

being conducted by Children's Administration for placement
of a child in out-of-home care, including foster homes, adop-

tive homes, relative placements, and placement with other
suitable persons under chapter 13.34 RCW, the department
must check the following in addition to the requirements
above for each person over eighteen years of age residing in
the home:

(1) Child abuse and neglect registries in each state a per-
son has lived in the five years prior to conducting the back-

ground check.
(ii) Washington state patrol (WSP) and federal bureau of

investigation (FBI) fingerprint based background checks
regardless of how long you have resided in Washington.

(2) The department may also review:

(a) Any civil judgment, determination or disciplinary
board final decisions of child abuse or neglect.

(b) Law enforcement records of convictions and pending
charges in other states or locations if’

(1) You have lived in another state.

(ii) Reports from other credible sources indicating a need
to investigate another state's records.

(( . . . ' .

Proposed
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AMENDATORY SECTION (Amending WSR 01-18-025,
filed 8/27/01, effective 10/1/01)

WAC 388-06-0160 Who pays for the background
check? (1) Children's administration (CA) pays ((fer)) the
DSHS general administrative costs for background checks
for foster home applicants, CA relative and other suitable car-
egivers, and CA adoptive home applicants.

(2) Children's administration pays ((fer—fingerprinting
expenses)) the WSP and FBI-fingerprint processing fees for
((these)) foster home applicants ((and-relatives)), CA relative
and other suitable caregivers, CA adoptive home applicants,
and other adults in the home who require fingerprinting under
chapter 13.34 RCW.

(3) Children's administration does not pay ((fer)) finger-
printing fees or expenses for employees, contractors, or vol-
unteers associated with any other type of home or facility.

(4) The division of developmental disabilities pays for
background checks for individuals seeking authorization to
provide services to their clients.

WSR 08-24-082
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed December 1, 2008, 3:01 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 08-
09-112.

Title of Rule and Other Identifying Information: The
department is proposing to amend WAC 388-450-0015 What
types of income does the department not use to figure out my
benefits? and 388-470-0045 How do my resources count
toward the resource limits for cash assistance and family
medical programs?

Hearing Location(s): Blake Office Park East, Rose
Room, 4500 10th Avenue S.E., Lacey, WA 98503 (one block
north of the intersection of Pacific Avenue S.E. and Alhadeff
Lane. A map or directions are available at http://www]1.dshs.
wa.gov/msa/rpau/docket.html or by calling (360) 664-6094),
on January 6, 2009, at 10:00 a.m.

Date of Intended Adoption: Not earlier than January 7,
20009.

Submit Written Comments to: DSHS Rules Coordina-
tor, P.O. Box 45850, Olympia, WA 98504, delivery 4500
10th Avenue S.E., Lacey, WA 98503, e-mail schilse@dshs.
wa.gov, fax (360) 664-6185, by 5 p.m. on January 6, 2009.

Assistance for Persons with Disabilities: Contact Jen-
nisha Johnson, DSHS rules consultant, by December 23,
2008, TTY (360) 664-6178 or (360) 664-6094 or by e-mail at
johnsjl4@dshs.wa.gov.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
proposing to amend WAC 388-450-0015 and 388-470-0045
to exclude federal economic stimulus payments as income in
the month of receipt and to exclude the payments as a
resource for an additional two months.

Proposed
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Reasons Supporting Proposal: These proposed rules are
needed to apply the federal policy regarding economic stim-
ulus rebate payments to general assistance programs.

Statutory Authority for Adoption: RCW 74.04.005,
74.04.050, 74.04.055, 74.04.057, 74.04.510, and 74.08.090.

Statute Being Implemented: RCW 74.04.005, 74.04.-
050, 74.04.055, 74.04.057, 74.04.510, and 74.08.090.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of social and health
services, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Melissa Mathson, 712
Pear Street S.E., Olympia, WA 98503, (360) 725-4563.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. These proposed rules do
not have an economic impact on small businesses. The pro-
posed amendments only affect DSHS clients by excluding
economic stimulus payments from countable income and
resources.

A cost-benefit analysis is not required under RCW
34.05.328. These amendments are exempt as allowed under
RCW 34.05.328 (5)(b)(vii) which states in-part, "[t]his sec-
tion does not apply to....rules of the department of social and
health services relating only to client medical or financial eli-
gibility and rules concerning liability for care of dependents."

November 24, 2008
Stephanie E. Schiller

Rules Coordinator

AMENDATORY SECTION (Amending WSR 06-07-078,
filed 3/13/06, effective 5/1/06)

WAC 388-450-0015 What types of income does the
department not use to figure out my benefits? This section
applies to cash assistance, children's, family, or pregnancy
medical, and basic food benefits.

(1) There are some types of income we do not count to
figure out if you can get benefits and the amount you can get.
Some examples of income we do not count are:

(a) Bona fide loans as defined in WAC 388-470-0045,
except certain student loans as specified under WAC 388-
450-0035;

(b) Federal earned income tax credit (EITC) payments;

(¢) Federal economic stimulus payments;

(d) Title IV-E and state foster care maintenance pay-
ments if you choose not to include the foster child in your
assistance unit;

((€))) (e) Energy assistance payments;

((€e})) (f) Educational assistance we do not count under
WAC 388-450-0035;

((6D)) (g) Native American benefits and payments we do
not count under WAC 388-450-0040;

((¢2))) (h) Income from employment and training pro-
grams we do not count under WAC 388-450-0045;

(()) (1) Money withheld from a benefit to repay an
overpayment from the same income source. For Basic Food,
we do not exclude money that is withheld because you were
overpaid for purposely not meeting requirements of a federal,
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state, or local means tested program such as TANF/SFA, GA,
and SSI;

((®)) () Legally obligated child support payments
received by someone who gets TANF/SFA benefits;

((6))) (k) One-time payments issued under the Depart-
ment of State or Department of Justice Reception and
Replacement Programs, such as Voluntary Agency
(VOLAG) payments; and

((d9)) (1) Payments we are directly told to exclude as
income under state or federal law.

((@)) (m) For cash and Basic Food: Payments made to
someone outside of the household for the benefits of the
assistance unit using funds that are not owed to the house-
hold; and

((m)) (n) For medical assistance: Only the portion of
income used to repay the cost of obtaining that income
source.

(2) For children's, family, or pregnancy medical, we also
do not count any insurance proceeds or other income you
have recovered as a result of being a Holocaust survivor.

AMENDATORY SECTION (Amending WSR 03-05-013,
filed 2/7/03, effective 3/1/03)

WAC 388-470-0045 How do my resources count
toward the resource limits for cash assistance and family
medical programs? (1) We count the following resources
toward your assistance unit's resource limits for cash assis-
tance and family medical programs to decide if you are eligi-
ble for benefits under WAC 388-470-0005:

(a) Liquid resources not specifically excluded in subsec-
tion (2) below. These are resources that are easily changed
into cash. Some examples of liquid resources are:

(i) Cash on hand;

(i1) Money in checking or savings accounts;

(iii) Money market accounts or certificates of deposit
(CDs) less any withdrawal penalty;

(iv) Available retirement funds or pension benefits, less
any withdrawal penalty;

(v) Stocks, bonds, annuities, or mutual funds less any
early withdrawal penalty;

(vi) Available trusts or trust accounts; or

(vii) Lump sum payments as described in chapter 388-
455 WAC.

(b) The cash surrender value (CSV) of whole life insur-
ance policies.

(¢) The CSV over fifteen hundred dollars of revocable
burial insurance policies or funeral agreements.

(d) The amount of a child's irrevocable educational trust
fund that is over four thousand dollars per child.

(e) Funds withdrawn from an individual development
account (IDA) if they were removed for a purpose other than
those specified in RCW 74.08A.220.

(f) Any real property like a home, land or buildings not
specifically excluded in subsection (3) below.

(g) The equity value of vehicles as described in WAC
388-470-0070.

(h) Personal property that is not:

(i) A household good;

(i1) Needed for self-employment; or
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(iii) Of "great sentimental value," due to personal attach-
ment or hobby interest.

(1) Resources of a sponsor as described in WAC 388-
470-0060.

(j) For cash assistance only, sales contracts.

(2) The following types of liquid resources do not count
when we determine your eligibility:

(a) Bona fide loans, including student loans;

(b) Basic Food benefits;

(c) Income tax refunds in the month of receipt;

(d) Earned income tax credit (EITC) in the month
received and the following month;

(e) Advance earned income tax credit payments;

(f) Federal economic stimulus payments in the month
received and the following two months;

(g) Individual development accounts (IDAS) established
under RCW 74.08A.220;

(((2))) (h) Retroactive cash benefits or TANF/SFA bene-
fits resulting from a court order modifying a decision of the
department;

(()) (1) Underpayments received under chapter 388-
410 WAG;

((®)) (j) Educational benefits that are excluded as
income under WAC 388-450-0035;

((6)) (k) The income and resources of an SSI recipient;

((@9)) () A bank account jointly owned with an SSI
recipient if SSA already counted the money for SSI purposes;

(()) (m) Foster care payments provided under Title [V-
E and/or state foster care maintenance payments;

((6m))) (n) Adoption support payments;

((6M)) (0) Self-employment accounts receivable that the
client has billed to the customer but has been unable to col-
lect; and

((¢))) (p) Resources specifically excluded by federal
law.

(3) The following types of real property do not count
when we determine your eligibility:

(a) Your home and the surrounding property that you,
your spouse, or your dependents live in;

(b) A house you do not live in, if you plan on returning to
the home and you are out of the home because of:

(i) Employment;

(i1) Training for future employment;

(iii) Illness; or

(iv) Natural disaster or casualty.

(c) Property that:

(1) You are making a good faith effort to sell;

(i1) You intend to build a home on, if you do not already
own a home;

(iii) Produces income consistent with its fair market
value, even if used only on a seasonal basis; or

(iv) A household member needs for employment or self-
employment. Property excluded under this section and used
by a self-employed farmer or fisher retains its exclusion for
one year after the household member stops farming or fish-
ing.

(d) Indian lands held jointly with the Tribe, or land that
can be sold only with the approval of the Bureau of Indian
Affairs.

Proposed
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(4) If you deposit excluded liquid resources into a bank
account with countable liquid resources, we do not count the
excluded liquid resources for six months from the date of
deposit.

(5) If you sell your home, you have ninety days to rein-
vest the proceeds from the sale of a home into an exempt
resource.

(a) If you do not reinvest within ninety days, we will
determine whether there is good cause to allow more time.
Some examples of good cause are:

(1) Closing on your new home is taking longer than antic-
ipated;

(i) You are unable to find a new home that you can
afford;

(iii) Someone in your household is receiving emergent
medical care; or

(iv) Your children are in school and moving would
require them to change schools.

(b) If you have good cause, we will give you more time
based on your circumstances.

(c) If you do not have good cause, we count the money
you got from the sale as a resource.

WSR 08-24-084
WITHDRAWAL OF PROPOSED RULES
GAMBLING COMMISSION
(By the Code Reviser's Office)
[Filed December 2, 2008, 8:47 a.m.]

WAC 230-15-135, proposed by the gambling commission in
WSR 08-11-063 appearing in issue 08-11 of the State Regis-
ter, which was distributed on June 4, 2008, is withdrawn by
the code reviser's office under RCW 34.05.335(3), since the
proposal was not adopted within the one hundred eighty day
period allowed by the statute.

Kerry S. Radcliff, Editor
Washington State Register

WSR 08-24-085
WITHDRAWAL OF PROPOSED RULES
GAMBLING COMMISSION
(By the Code Reviser's Office)
[Filed December 2, 2008, 8:47 a.m.]

WAC 230-15-225, proposed by the gambling commission in
WSR 08-11-064 appearing in issue 08-11 of the State Regis-
ter, which was distributed on June 4, 2008, is withdrawn by
the code reviser's office under RCW 34.05.335(3), since the
proposal was not adopted within the one hundred eighty day
period allowed by the statute.

Kerry S. Radcliff, Editor

Washington State Register
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WSR 08-24-086
WITHDRAWAL OF PROPOSED RULES
GAMBLING COMMISSION
(By the Code Reviser's Office)
[Filed December 2, 2008, 8:48 a.m.]

WAC 230-15-035, proposed by the gambling commission in
WSR 08-11-065 appearing in issue 08-11 of the State Regis-
ter, which was distributed on June 4, 2008, is withdrawn by
the code reviser's office under RCW 34.05.335(3), since the
proposal was not adopted within the one hundred eighty day
period allowed by the statute.
Kerry S. Radcliff, Editor
Washington State Register

WSR 08-24-087
WITHDRAWAL OF PROPOSED RULES
GAMBLING COMMISSION
(By the Code Reviser's Office)
[Filed December 2, 2008, 8:48 a.m.]

WAC 230-15-210, proposed by the gambling commission in
WSR 08-11-066 appearing in issue 08-11 of the State Regis-
ter, which was distributed on June 4, 2008, is withdrawn by
the code reviser's office under RCW 34.05.335(3), since the
proposal was not adopted within the one hundred eighty day
period allowed by the statute.
Kerry S. Radcliff, Editor
Washington State Register

WSR 08-24-088
WITHDRAWAL OF PROPOSED RULES
GAMBLING COMMISSION
(By the Code Reviser's Office)
[Filed December 2, 2008, 8:48 a.m.]

WAC 230-15-055, proposed by the gambling commission in
WSR 08-11-067 appearing in issue 08-11 of the State Regis-
ter, which was distributed on June 4, 2008, is withdrawn by
the code reviser's office under RCW 34.05.335(3), since the
proposal was not adopted within the one hundred eighty day
period allowed by the statute.

Kerry S. Radcliff, Editor

Washington State Register

WSR 08-24-096
PROPOSED RULES
DEPARTMENT OF LICENSING
[Filed December 2, 2008, 12:40 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 07-
19-011.

Title of Rule and Other Identifying Information: Chap-
ter 308-63 WAC, Wreckers.
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Hearing Location(s): 2424 Bristol Court S.W., 3rd Floor
C/R 346, Olympia, WA 98502, on January 15, 2009, at 2:00
p.m.

Date of Intended Adoption: February 2, 2009.

Submit Written Comments to: Mary Morris, P.O. Box
9039, Olympia, WA 98507, e-mail mmorris@dol.wa.gov,
fax (360) 586-6703, by January 12, 2009.

Assistance for Persons with Disabilities: Contact Laura
Desmul by January 12, 2009, TTY (360) 664-8885 or (360)
902-3600.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To review current
rules to ensure necessity, effectiveness, efficiency, clarity,
intent, coordination with other jurisdictions and agencies,
cost benefits and fairness in accordance with Governor's
Executive Order 97-02.

Reasons Supporting Proposal:
WAC review.

Statutory Authority for Adoption: RCW 46.80.140.

Statute Being Implemented: Not applicable.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington state patrol, govern-
mental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Charles R. Coach, 2424 Bristol Court
S.W., Olympia, WA 98507, (360) 664-6453; and Enforce-
ment: Daniel N. Devoe, 2424 Bristol Court S.W., Olympia,
WA 98507, (360) 664-6451.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This proposal does not
propose additional duties on the industry.

A cost-benefit analysis is not required under RCW
34.05.328. The contents of the proposed rules are explicitly
and specifically dictated by statute.

Governor's order for

November 26, 2008
Mykel D. Gable
Assistant Director
Vehicles

AMENDATORY SECTION (Amending WSR 01-03-141,
filed 1/24/01, effective 2/24/01)

WAC 308-63-010 Definitions—General. (1) Depart-
ment - means the department of licensing of the state of
Washington.

(2) Director - means the director of the department of
licensing.

(3) Destroy - means the dismantling, disassembling or
wrecking of a vehicle with the intent of never again operating
such as a vehicle, or the sustaining of damage to a vehicle
either (a) to the extent that the cost of repairing it exceeds its
fair market value immediately prior to the accident or occur-
rence, or (b) to the extent that the cost of repairing it plus its
salvage value in its damaged condition exceeds or approxi-
mately equals the market value of the vehicle in its repaired
or restored condition.

(4) Acquire - ((shall-be-eonstrued-te)) means the physical
custody together with proof of ownership as provided under
WAC 308-63-080.
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(5) Custody - means the possession of a vehicle that the
wrecker owns but for which ownership documents required
in WAC 308-63-080 have not been received, or a vehicle
placed for safekeeping by a law enforcement officer or oth-
ers.

(6) Obscure - means to screen the wrecker activity from
public view.

(7) Segregated area - means an area within the wrecking
yard, which must be designated by a physical barrier. The
physical barrier may be portable, made of substantial posts

and connected by rope, chain, cable, or of other equally
strong construction.

AMENDATORY SECTION (Amending WSR 05-14-093,
filed 6/30/05, effective 7/31/05)

WAC 308-63-020 ((DPefinitiens:)) Bill of sale. May I
acquire a vehicle ((ex-a—vehiele-part)) on a bill of sale?

(1) Bill of sale for acquiring vehicles. A bill of sale
((shalt)) must include the names and addresses of the seller
and purchaser; a description of the vehicle being purchased,
including the make, model and identification or serial num-
ber; the date of purchase; and the purchase price of the vehi-
cle. Bills of sale are acceptable in lieu of title in the cases of:

(a) Vehicles from nontitle jurisdictions;

(b) When an insurance company or private owner has
((tarned—n)) surrendered the title to a vehicle previously
destroyed as provided under WAC 308-56A-460; or

(c) For vehicles of the type to which titles are not issued.

May I acquire a vehicle part on a bill of sale?

(2) In the case of vehicle parts a bill of sale from the
seller describing the specific part and giving the full name,
address and verification of the seller's identity, plus date of
sale. In addition, if a major component part is acquired the
vehicle identification number from which it came must also
be set forth on the bill of sale. A copy of each bill of sale
((shatt)) must be maintained on acquired parts for a period of
three years.

AMENDATORY SECTION (Amending WSR 01-03-141,
filed 1/24/01, effective 2/24/01)

WAC 308-63-040 Wreckers—Application for
license. How must I apply for a vehicle wrecker license?
An original or renewal application for a wrecker license
((shaHt)) must be filed with the director on the form provided
by the department for this purpose. The application must be
endorsed by the chief of police of any city with a population
over five thousand; otherwise, by a member of the Washing-
ton state patrol. The endorsement certifies that the wrecker
has an established place of business at the address shown on
the application and that the applicant's vehicle(s) are properly
identified in accordance with WAC 308-63-070(5).

Each application ((shel)) must specify the number of
vehicles owned, leased, rented or otherwise operated by the
applicant for towing or transportation of vehicles on public
roadways in the conduct of the business. Each endorsement
((shall)) must identify the vehicle by make, model, year or
other adequate description, and identification number.

Proposed
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AMENDATORY SECTION (Amending WSR 05-14-093,
filed 6/30/05, effective 7/31/05)

WAC 308-63-050 Expiration of motor vehicle
wrecker's license. When does my vehicle wrecker license
expire? (1) A vehicle wrecker's license ((shall)) will expire
twelve consecutive months from the date of issuance.

(2) Vehicle wrecker license plates ((shaH)) will expire on
the same date as the expiration of the license.

AMENDATORY SECTION (Amending WSR 05-14-093,
filed 6/30/05, effective 7/31/05)

WAC 308-63-060 Vehicle wrecker—Special plates.
How do I use the special vehicle wrecker license plates?
All vehicles used for towing or transporting vehicles or vehi-
cle parts by a vehicle wrecker on the highways of this state in
the conduct of the business ((shalt)) must bear regular license
plates and, in addition, special wrecker's plates. Wrecker's
plates may be obtained at a fee of six dollars which includes
one dollar for reflectorization under RCW 46.16.237 for the
first set, and three dollars including reflectorization for each
additional set.

The wrecker may purchase sets of plates equal in number
to the number of vehicles reported on the application as
owned, rented, leased and operated by the applicant for tow-
ing or transporting of vehicles or vehicle parts in the conduct
of the business. Should the wrecker purchase, lease, or rent
additional vehicles for towing or transporting of vehicles or
vehicle parts, the applicant ((shall)) must so inform the
department and may((eat-the-department's—diseretion;))
obtain additional plates for such vehicles.

Each vehicle used for towing or transporting of vehicles
or vehicle parts ((shalt)) must display both wrecker plates of
the same number on the transporting or towing vehicle with
one on the front of the transporting vehicle and the other on

the back. ((Heweverrwhenany-vehicle-beingtewed-deesnot
have-valid-Heenseplatestheset-ofwreekerplatesmay be

split—-with-ene-being-displayed-onthe front-of the tewing
hic] e ) , d hiclebei )

AMENDATORY SECTION (Amending WSR 05-14-093,
filed 6/30/05, effective 7/31/05)

WAC 308-63-070 Wreckers—General procedures
and requirements. Vehicle wreckers ((shall)) must comply
with all rules ((andregulations)) set forth in this chapter and
the requirements of chapter 46.80 RCW relative to the han-
dling of vehicle parts or vehicles to be dismantled.

(1) Enclosure. The activities of a vehicle wrecker
((shall)) must be conducted entirely within the established
place of business. A physical barrier ((shal)) must designate
the boundary of the wrecking yard. Where necessary to
obscure public view of the premises, it ((shatt)) must be
enclosed by a sight-obscuring wall or fence at least eight feet
high.

(a) Where required, such sight-obscuring wall or fence
((shalt)) must be painted or stained in a neutral shade to blend
with the surrounding premises. If the fence is made of chain
link, it must have sufficient slats or other construction to
obscure public view of the premises.

Proposed
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(b) A living hedge of equal height and sufficient density
to prevent view of the premises may be substituted for the
wall or fence.

(c) All enclosures and barriers ((shal)) must be kept in
good repair.

(d) Reasonable consideration ((sheH)) will be given to
the topography of the land by enforcement personnel when
inspecting premises for such fence, enclosure or barrier.

(e) Exceptions to this section must be granted in writing
by the department.

(2) Additional places of business. Each licensed vehicle
wrecker may maintain one or more additional places of busi-
ness within the same county, under the same ((permit))
license. The vehicle wrecker may maintain as many storage
yards or sales outlets as needed so long as each is registered
with the department. Each wreckmg or storage yard ((shall))
must comply with local zoning regulations ((and-with-sueh
otherrequirements—as-the-department-may provide, partieu-

larly-these-in-subseetion{1-of this-seetion)), chapter 46.80

RCW, and the requirements of this chapter. Duplicate vehi-
cle wrecker's licenses will be issued to be posted at each addi-
tional place of business.

(3) Change of address. The department ((shall)) must be
notified ((immediately)) within ten days of any change of
address of any business location or of the addition of any
such location.

(4) Display of license certificate. The license certificate
((e%)) issued by the department to a licensed wrecker ((shall))
must be displayed conspicuously at each business address
and ((shall)) must be available for periodic inspection by law
enforcement officers and authorized representatives of the
department.

(5) Identification of licensee's vehicles. All vehicles
equipped for lifting or transporting vehicles or vehicle parts
which are operated on the highways of this state ((shall))
must display the licensee's name, the city in which the lic-
ensee's established place of business is located, and the cur-
rent business telephone number of the licensee. Such infor-
mation ((shalt)) must be painted on or permanently affixed to
both sides of the vehicle. Each letter and numeral shall be
made with at least a half-inch in solid width and ((shall))
must be at least three inches high. See example.

= e

(6) License plates from vehicles entered into the wreck-
ing yard ((shall)) must be removed within twenty-four hours.
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Plates on vehicles in the segregated area may be left on until
the vehicle is entered into the wrecking yard. The wrecker
((shalt)) must destroy such plates prior to submitting the
monthly report for the month the vehicle was entered into the
wrecking yard.

(7) Major component parts. Under RCW 46.80.010(5)
the term "engines, short blocks, transmissions and drive
axles" ((shalt)) will not include cores or parts, to include cat-
alytic converters, which are limited to value as scrap metal or
for remanufacturing only. The term "seat" ((shall-be-inter-
preted—te)) will mean bucket seat. The term "drive axle"
means a differential assembly.

(8) Vehicles in custody and awaiting approved owner-
ship documents, as provided under WAC 308-63-080, must
be placed in a segregated storage area within the wrecking
yard which must be designated by a physical barrier. Vehi-
cles may remain in this area after ownership documents have
arrived and the vehicle has been properly entered into the
wrecking yard inventory. There will be no dismantling or
parts removal in this area. The physical barrier may be porta-
ble, made of substantial posts and connected by a chain,
cable, or of other equally strong construction.

This area can be used for storage of dealer cars or equip-
ment if the vehicle wrecker is both a vehicle wrecker and a
dealer however, there will be no storage of vehicle parts.

AMENDATORY SECTION (Amending WSR 05-14-093,
filed 6/30/05, effective 7/31/05)

WAC 308-63-080 Vehicle wrecker—Procedures for
acquiring vehicles and vehicle parts. ((With)) What own-
ership documents may I use to acquire vehicles or vehicle

parts? ((Supperting-aequisition:)) The vehicle wrecker may

acquire vehicles and vehicle parts if the seller can furnish
ownership documents as follows:

(1) Certificate of title, including salvage certificates,
properly endorsed in the case of vehicles from states issuing
a title.

(2) Bills of sale pursuant to WAC 308-63-020(1) for
vehicles from nontitle jurisdictions, for vehicles that have had
their title surrendered to a state after having been declared a
total loss, and for vehicles of the type to which titles are not
issued.

(3) Affidavit of lost or stolen title if executed by the reg-
istered and legal owner of record.

(4) Insurance company bills of sale pursuant to WAC
308-56A-460((63))) (2).

(5) Affidavit of sale of an abandoned vehicle pursuant to
WAC 308-61-026(1).

(6) Affidavit of junk vehicle pursuant to RCW 46.55.-
230.

(7) A court order.

(8) A bill of sale for parts pursuant to WAC 308-63-
020(2).

(9) A bill of sale from another licensed vehicle wrecker.

(10) Bill of sale from a salvage pool auction.
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AMENDATORY SECTION (Amending WSR 06-23-038,
filed 11/7/06, effective 12/8/06)

WAC 308-63-090 Vehicle wrecker—Records and
procedures for monthly reports. What records must I
keep and how do I handle the monthly report? (1)
Wrecker books and files. The wrecker must maintain books
and files that contain the following:

(a) A record of each vehicle or part acquired giving:

(1) A description of the vehicle or part by make, model,
year, and for major component parts, except core parts, the
vehicle identification number and "yard number" assigned at
the time the vehicle or major component part was placed in
the wrecking yard,

(i) The date purchased or acquired by the vehicle
wrecker, and the name of the person, firm or corporation
from which the vehicle or part was obtained;

(iii) The certificate of ownership number if registered in
a title state, or registration number if a nontitling state; or
description of the document used in lieu of title, such as an
affidavit of sale, a bill of sale for a vehicle or vehicle part;

(iv) The name of the state and license number in the state
that a vehicle was last registered; and

(v) A statement indicating whether any used car or truck
at least six years but not more than twenty years old met the
market value threshold amount ((immediately-before-it-was))
prior to the vehicle being wrecked, destroyed or damaged, as
required by RCW 46.12.070 and WAC 308-56A-460(3). If
this statement is not provided, when required, the department
will treat the vehicle as if the wrecker indicated that the mar-
ket value threshold was met ((when)) prior to the vehicle
being wrecked.

(b) A record of the disposition of the motor, body, and
major component parts giving the name of the person pur-
chasing the part(s), if any. Sales to scrap processors must be
accompanied by an invoice or bill of sale, listing each vehicle
by its yard number. The wrecker must retain a copy of the
invoice or bill of sale for purposes of inspection for three
years.

These records will be subject to inspection by authorized
representatives of the department and law enforcement offi-
cials during regular business hours. The information must be
entered in the wrecker's records within two business days of
the event requiring the entry, such as receipt of a vehicle.

(2) The vehicle wrecker must furnish written reports.
By the tenth of the month following the month of acquisition
of vehicles entered into the wrecking yard inventory, each
wrecker must submit a report on the form prescribed by the
department documenting that the vehicles were acquired and
entered into the wrecking yard inventory during the previous
month. Vehicles being held in the segregated storage area
awaiting ownership documents, under WAC 308-63-070(8),
will not be reported. The report must be made in duplicate.
The original must be sent to the department and the duplicate
retained for the wrecker's files. If no vehicles were acquired
during that month, the monthly report must be sent in stating
"none." The report must contain information for vehicles
only as the wrecker is required to keep by subsection
(D(a)(), (i), (ii1), (iv), and (v) of this section. The report
must be accompanied by properly endorsed certificates of
ownership or other adequate evidence of ownership and reg-
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istration certificates. Records on acquisitions and sales of
vehicle parts need not be included in reports submitted to the
department but records must be kept for three years from date
of purchase and made available for inspection.

(3) Identity of vehicles in yard. A yard number must
identify all vehicles placed in the wrecking yard. The number
must be assigned in the wrecker's records with numerals
marked so as to be clearly visible and legible. If a part of a
vehicle is sold which has the number on it, the yard number
of the vehicle must be remarked in another location on the
vehicle. Core parts do not need to be identified.

AMENDATORY SECTION (Amending WSR 05-14-093,
filed 6/30/05, effective 7/31/05)

WAC 308-63-100 Vehicle wrecker—Must furnish
bill of sale for parts. What document must I use to sell a
vehicle part? No vehicle wrecker may sell a vehicle part
unless the vehicle wrecker gives the purchaser a bill of sale
for such part. Whenever the vehicle wrecker sells a motor,
frame, or other major component part, except for a core part,
the bill of sale must describe the part fully, giving make,
model, year, and vehicle identification number or yard num-
ber of the vehicle from which the part was taken.

No vehicle wrecker may sell vehicles to a scrap proces-
sor or to a hulk hauler for transportation to a scrap processor
without giving the scrap processor or the hulk hauler an
invoice or bill of sale listing each vehicle by yard number.
The vehicle wrecker ((shall)) must retain a copy of such
invoices for inspection purposes.

AMENDATORY SECTION (Amending WSR 05-14-093,
filed 6/30/05, effective 7/31/05)

WAC 308-63-110 Vehicle wrecker—Selling used
vehicles. Where do I store inoperable vehicles that I
acquire for sale under my vehicle dealer license? (1) All
vehicles acquired for sale under a vehicle dealer's license
which are inoperable at the time of acquisition ((shal)) must
be kept inside the wrecking yard and ((shatt)) must be segre-
gated from the remainder of the operation by a continuous
physical barrier.

(2) "Inoperable” as used in this section ((shal)) means a
vehicle which does not comply with requirements for vehi-
cles used on public streets with regard to brakes, lights, tires,
safety glass and other safety equipment. However, for pur-
poses of this section, inoperable ((shaH)) does not include a
requirement to be currently licensed.

AMENDATORY SECTION (Amending WSR 00-13-019,
filed 6/12/00, effective 7/13/00)

WAC 308-63-120 Statement of change in business
structure, ownership interest or control. When must I
report a change? Any person, firm, association, corporation
or trust licensed under chapter 46.80 RCW must, within ten
days following any change in its business or ownership struc-
ture, file a statement with the department, describing with
particularity the change in its business structure or the change
in ownership interest.
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AMENDATORY SECTION (Amending WSR 05-14-093,
filed 6/30/05, effective 7/31/05)

WAC 308-63-130 Termination of business. If I termi-
nate my business, must I surrender my vehicle wrecker
license? A vehicle wrecker who terminates business ((shal))
must, within ten days of such termination return the vehicle
wrecker license and special license plates to the department
for cancellation.

AMENDATORY SECTION (Amending WSR 00-13-019,
filed 6/12/00, effective 7/13/00)

WAC 308-63-140 Sale, transfer or other disposition
of noncorporate licensee. What must I do if there is a
change of ownership in my noncorporate license? Upon
the sale, transfer or other disposition of an ownership interest
in a noncorporate licensee:

(1) A new bond or rider to the bond revealing the change
in ownership ((shal)) must be filed with the department.

(2) A new application for an appropriate license by the
purchaser or transferee is required and the fee will be the
same as for an original application.

(3) The former owner must surrender to the department
the special license plates. The new owners or transferees
must purchase new plates in their own name.

AMENDATORY SECTION (Amending WSR 00-13-019,
filed 6/12/00, effective 7/13/00)

WAC 308-63-160 Incorporation of licensee while
licensed. If my business is not a corporation, what do I do
if I incorporate? A licensee which incorporates while
licensed:

(1) ((Shel)) Must file an application for an appropriate
license.

(2) ((Shalt)) Must file a new bond with the department.

(3) The firm may request the preincorporation license
number upon application.
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PROPOSED RULES
OFFICE OF
INSURANCE COMMISSIONER

[Insurance Commissioner Matter No. R 2008-21—Filed December 3, 2008,
7:56 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 08-
13-096.

Title of Rule and Other Identifying Information: These
proposed rules define things of value that a title company is
permitted to give to any person in a position to refer or influ-
ence the referral of title insurance business, as required by
RCW 48.29.005(5).

Hearing Location(s): Insurance Commissioner's Office,
Room TR 120, 5000 Capitol Boulevard, Tumwater, WA
98504-0255, on January 9, 2009, at 1:30 p.m.

Date of Intended Adoption: January 12, 2009.
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Submit Written Comments to: Kacy Scott, P.O. Box
40258, Olympia, WA 98504-0258, e-mail KacyS@oic.wa.
gov, fax (360) 586-3109, by January 7, 2009.

Assistance for Persons with Disabilities: Contact Lorie
Villaflores by January 7, 2009, TTY (360) 586-0241 or (360)
725-7087.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: These proposed
rules implement RCW 48.29.210 enacted in 2008 that pro-
hibits title insurance companies and title insurance agents
from giving things of value to any person in a position to refer
or influence the referral of title insurance business to the title
company except as permitted by rules adopted by the com-
missioner. The proposed rule making will repeal the existing
rule (WAC 284-30-800) regarding illegal inducements by
title companies and replace it with rules that provide specifics
as to what things of value title companies can and cannot give
to persons in a position to refer or influence the referral of
title insurance business.

Reasons Supporting Proposal: During the 2008 legisla-
tive session, the legislature enacted RCW 48.29.210 prohibit-
ing title insurance companies and title insurance agents from
providing things of value to any person in a position to refer
or influence the referral of title insurance business to the title
company except as permitted by rules adopted by the com-
missioner. These proposed rules effectuate chapter 48.29
RCW.

Statutory Authority for Adoption:
48.29.005.

Statute Being Implemented: RCW 48.29.210.

Rule is not necessitated by federal law, federal or state
court decision.

RCW 48.02.060,

Name of Proponent: Mike Kreidler, insurance commis-
sioner, governmental.

Name of Agency Personnel Responsible for Drafting:
Jim Tompkins, P.O. Box 40258, Olympia, WA 98504-0258,
(360) 725-7036; Implementation and Enforcement: John
Hamyje, P.O. Box 40257, Olympia, WA 98504-0257, (360)
725-7262.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Although proposed
WAC 284-29-200 to 284-29-265 will affect many small pro-
ducers within Washington state these proposed rules do not
require a small business economic impact statement for the
following reasons:

(A) For any activity that would be subject to penalty,
except for record keeping, the penalty would be due to engag-
ing in an act prohibited by law (because the commissioner
had not expressly permitted the activity in these proposed
sections); and

(B) Any additional cost involved in keeping records
required by the new proposed regulations for limited number
of activities permitted by the commissioner in the proposed
WAC sections will constitute a "minor cost," as defined by
RCW 19.85.020.

A cost-benefit analysis is required under RCW

34.05.328. A preliminary cost-benefit analysis may be
obtained by contacting Kacy Scott, P.O. Box 40258, Olym-
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pia, WA 98504-0258, phone (360) 725-7041, fax (360) 586-
3535, e-mail Kacys@oic.wa.gov.

December 3, 2008

Mike Kreidler

Insurance Commissioner

Chapter 284-29 WAC

TITLE INSURANCE

NEW SECTION

WAC 284-29-200 Scope and purpose. (1) RCW
48.29.210(2) states: "A title insurer, title insurance agent, or
employee, agent, or other representative of a title insurer or
title insurance agent shall not, directly or indirectly, give any-
thing of value to any person in a position to refer or influence
the referral of title insurance business to either the title insur-
ance company or title insurance agent, or both, except as per-
mitted under rules adopted by the commissioner.” WAC
284-29-200 through 284-29-265 establishes standards for
acceptable giving of things of value by a title company to any
person in a position to refer or influence the referral of title
insurance business to the title company. If the thing of value
is not clearly and specifically included in WAC 284-29-200
through 284-29-265 as a thing of value that a title company
may give to a person, its giving is prohibited.

(2) RCW 48.29.210 not only applies to title insurance
producers or associates of producers, but to every person in
position, directly or indirectly, to refer or influence the refer-
ral of title insurance business.

(3) No title company is required to give to any person
any of the things of value that are permitted by WAC 284-29-
200 through 284-29-265 and a person is not entitled to
receive any of the permitted things of value from a title com-
pany.

(4) Adoption of WAC 284-29-200 through 284-29-265
must not be construed to mean that the commissioner encour-
ages title companies to give anything of value to any person
in a position to refer or influence the referral of title insurance
business.

(5) Nothing contained in WAC 284-29-200 through 284-
29-265 prohibits the payment by a title insurer or title insur-
ance agent to a producer of a return on ownership interest in
the title insurer or title insurance agent as set forth in RCW
48.29.213.

(6) Title companies must not enter into any agreement,
arrangement, scheme, or understanding or in any other man-
ner pursue any course of conduct, designed to avoid RCW
48.29.210 and WAC 284-29-200 through 284-29-265.

NEW SECTION

WAC 284-29-205 Definitions. For purposes of WAC
284-29-200 through 284-29-265:

(1) "Advertising" or "advertisement" means a represen-
tation about any product, service, equipment, facility, or
activity or any person who makes, distributes, sells, rents,
leases, or otherwise makes available such a product, service,
equipment, facility, or activity, when the representation:
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(a) Is communicated to a person that, to any extent, by
content or context, informs the recipient about such product,
service, equipment, facility, or activity;

(b) Recognizes, honors, or otherwise promotes such a
product, service, equipment, facility, or activity; or

(c) Invites, advises, recommends, or otherwise solicits a
person to participate in, inquire about, purchase, lease, rent,
or use such a product, service, equipment, facility, or activity.

(2) "Associates of producers" has the same meaning as
set forth in RCW 48.29.010 (3)(f).

(3) "Bona fide employee of a title company" means an
individual who devotes substantially all of his or her time to
performing services on behalf of a title company and whose
compensation for these services is in the form of salary or its
equivalent by the title company.

(4) "Give" means to transfer to another person, or cause
another person to receive, retain, use or otherwise benefit
from a thing of value whether or not the title company
receives compensation in return. It also means the transfer to
a third person of anything of value that in any manner bene-
fits a person in a position to refer or influence the referral of
title insurance business.

(5) "Market rate" means the price at which a seller, under
no obligation or duress to sell, is willing to accept and a
buyer, under no obligation or duress to buy, is willing to pay
in an arms-length transaction. The market rate is determined
by comparing the items or services purchased or sold to sim-
ilar items or services that have been recently purchased by
others or sold to others, including others not in the title insur-
ance business.

(6) "Person" has the meaning set forth in RCW 48.01.-
070.

(7) "Producers of title insurance business" or "producer"
has the meaning set forth in RCW 48.29.010 (3)(e); this term
includes associates of producers and any person in a position
to refer or influence the referral of title business to the title
company.

(8) "Representative of a title company" means any per-
son acting directly or indirectly on behalf of the title com-
pany.

(9) "Restrictive covenants" means private agreements
that restrict the use or occupancy of real property generally
by specifying lot sizes, building lines, occupancy, architec-
tural styles, and the use to which the property may be put.
Restrictive covenants do not include matters such as ease-
ments and road maintenance agreements.

(10) "Self-promotional" means an advertisement or pro-
motional function which is conducted by a single title com-
pany solely for the benefit of the title company or a promo-
tional item intended for distribution by a single title company
and only on behalf of the title company.

(11) "Thing of value" means anything that has a mone-
tary value. It includes but is not limited to cash or its equiva-
lent, tangible objects, services, use of facilities, monetary
advances, extensions of lines of credit, creation of compen-
sating balances, title company employee time, advertise-
ments, discounts, salaries, commissions, services at special
prices or rates, sales or rentals at special prices or rates, and
any other form of consideration, reward or compensation.
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(12) "Title company" means either a title insurance com-
pany authorized to conduct title insurance business in this
state under chapter 48.05 RCW or a title insurance agent
defined in RCW 48.17.010(15), or both. The term includes
employees, representatives, and agents of title insurance
companies and title insurance agents.

(13) "Trade association" means an association of per-
sons, a majority of whom are producers or persons whose pri-
mary activity involves real property. Trade association does
not include an association of persons, a majority of whom are
title insurance companies and title insurance agents.

NEW SECTION

WAC 284-29-210 Real property information. (1) A
title company may give to a producer without charge infor-
mation about a specific parcel of real property located in any
county, commonly referred to as a "listing package," which
consists of information relating to the ownership and status of
title to real property. The listing package must be limited to
a single copy of one or more of the following six items of
information:

(a) The last deed appearing of record;

(b) Deeds of trust, mortgages, and real estate contracts
which appear to be in full force and effect;

(c) A map of the property which may show the property's
location or dimensions, or both;

(d) Applicable restrictive covenants;

(e) Tax information; and

(f) Property characteristics such as number of rooms,
square footage and year built.

(2) A listing package must not include any other real
property information such as market value information,
demographics, or additions, addenda, or attachments which
may be construed as conclusions reached by the title com-
pany regarding matters of marketable ownership or encum-
brances.

(3) A generic cover letter printed on the standard letter-
head of the title company may be attached to the listing pack-
age.

(a) The cover letter may include a brief statement identi-
fying by name only, any of the six permitted items included
in subsection (1) of this section that may be attached to the
cover letter;

(b) The cover letter may contain a disclaimer as to con-
clusions of marketable ownership or encumbrances; and

(c) The content of the cover letter or listing package is
strictly limited to the items listed in this section and must not
include any advertising or marketing for the benefit of the
recipient.

(4) A title company may give, without charge, to a pro-
ducer a single copy of a document affecting title to a specific
parcel of real property only if:

(a) The cost to the title company of giving the copy of the
document, including but not limited to labor and materials, is
ten dollars or less; and

(b) The document is not in any manner given to the pro-
ducer in conjunction with or in association with the giving of
other documents related to property in the general locale for
which the single document is being given.
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(5) A title company must not give a producer reports
containing publicly recorded information, comparable sale
information, appraisals, estimates, or income production
potential, information kits or similar packages containing
information about one or more parcels of real property,
except as permitted by this section, without charging and
actually receiving payment for the actual cost of the work
performed and the material provided (for example, costs
related to providing farm packages, labels, lot book reports,
home books, and tax information).

(6) A title company may give, at no charge, to the pro-
posed insured or insured, copies of any documents set forth
as exceptions in a commitment or policy.

(7) If a title company owns or leases and maintains a
complete set of tract indexes in a particular county in which
the county government does not make copies of recorded
documents available on the county's web site, then the title
company may make copies of the recorded documents avail-
able at no charge to the general public on the title company's
web site.

NEW SECTION

WAC 284-29-215 Advertising. (1) A title company
may advertise in a trade association publication only if all of
the following conditions are met:

(a) The publication is an official publication of the trade
association;

(b) The publication must be nonexclusive so that any
title company has an equal opportunity to advertise in the
publication;

(c) The title company must pay no more than the stan-
dard rate for the advertisement applicable to members of the
trade association;

(d) The title company's advertisement must be solely
self-promotional; and

(e) The payment for the advertisement must be included
as an expenditure for the purposes of the limits in WAC 284-
29-220(5).

(2) Except as provided in subsection (1) of this section, a
title company must not directly, indirectly, by payment to a
third-party or otherwise, use any means of communication or
media to advertise on behalf of, for, or with a producer,
including but not limited to:

(a) Advertising real property for sale or lease unless the
property is owned by the title company;

(b) Advertising or promoting the listings of real property
for sale by real estate licensees; or

(¢) Advertising in connection with the promotion, sale,
or encumbrance of real property.

(3) No advertisement may be placed in a publication that
is published or distributed by or on behalf of a producer of
title business, including but not limited to, web sites, flyers,
postcards, for sale signs, flyer boxes, or any other means of
communication or any other media.

(4) Title companies may pay for a self-promotional
advertisement in the publications or broadcasts of the follow-
ing persons:

(a) Newspapers;

(b) Telephone directories;
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(c) Internet web sites, subject to the limits of subsection
(3) of this section;

(d) Television stations;

(e) Radio stations; and

(f) Real estate licensees who do not represent buyers and
sellers or who do not function as agents as defined in RCW
18.86.010(2) provided that the publication must be nonexclu-
sive so that any title company has an equal opportunity to
advertise in the publication.

NEW SECTION

WAC 284-29-220 Trade associations. (1) A title com-
pany may donate the time of its employees to serve on a trade
association committee.

(2) A title company may donate to, contribute to or oth-
erwise sponsor a trade association event only if all of the fol-
lowing conditions are met:

(a) The event is a recognized association event that gen-
erally benefits all members and affiliated members of the
association in an equal manner;

(b) The donation must not benefit a selected producer
member of the association unless through a random process;
and

(c) Solicitation for the donation must be made of all
association members and affiliated members in an equal
manner and amount.

(3) A title company may pay for its employees and a sin-
gle guest of each employee to attend trade association events
only if all of the following conditions are met:

(a) The title company pays a fee equal to fees paid by
producer members of the association in the events;

(b) The title company employees and their guest(s) actu-
ally attend the event (except when attendance is prevented by
an emergency); and

(c) The guest of the title company employee is not a pro-
ducer (except where the guest is related to the title company
employee by blood or marriage or their domestic partner).

(4) For purposes of this section, trade association events
include, but are not limited to, conventions, award banquets,
symposiums, educational seminars, breakfasts, lunches, din-
ners, receptions, cocktail parties, open houses, sporting activ-
ities and other similar activities.

(5) A title company may:

(a)(i) Donate to, contribute to, or otherwise sponsor a
trade association event under subsection (2) of this section;

(i1) Advertise in a trade association publication under
WAC 284-29-215(1); and

(iii)) Sponsor a trade association educational seminar
under WAC 284-29-235(3);

(b) Give a thing of value listed under (a) of this subsec-
tion to a trade association only if all of the following require-
ments are met:

(1) The thing of value is limited to one thousand dollars
per event, advertisement, or sponsorship of an educational
seminar;

(1) The title company must not give a thing of value to
all trade associations more than three times in a calendar
year;
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(iii) The title company must not combine any of these
permitted expenditures into one expenditure; and

(iv) The title company must not accumulate or carry for-
ward left over or unused expenditures from one of these per-
mitted expenditures to a subsequent expenditure.

(6) If a title company owns or leases and maintains a
complete set of tract indexes in more than one county:

(a) The limits set forth in subsection (5) of this section
apply on a county by county basis for donations, contribu-
tions, sponsorships, payments for events, advertisements, or
sponsorship of educational seminars of trade associations a
majority of whose members are located in that county;

(b) A donation, contribution, sponsorship, payment for
an event, advertisement, or sponsorship of an educational
seminar to a statewide trade association shall constitute one
of its expenditures for each and every county in which the
title company is authorized to issue title insurance policies;
and

(¢) The title company must not combine or accumulate
unused expenditures of these permitted expenditures from
one county to another county nor to a statewide trade associ-
ation.

(7) If a title company that is under common ownership
makes a donation, contribution, sponsorship, payment for an
event, advertisement, or sponsorship of an educational semi-
nar to a statewide trade association, the expenditure shall
constitute an expenditure as one of the expenditures for each
and every one of the title companies that are under common
control.

NEW SECTION

WAC 284-29-225 Self-promotional items. A title
company may give a thing of value with its preprinted com-
pany logo, except money or gift cards, to a producer if the
cost to the title company is five dollars or less per thing of
value and only if the thing of value does not contain the name
or logo of the producer or any reference to the producer.

NEW SECTION

WAC 284-29-230 Permitted business entertainment.
(1) A title company may make expenditures for business
meals on behalf of any individual, only if the expenditure
meets all the following criteria:

(a) An individual representing the title company is
present during the business meal;

(b) There is a substantial and substantive title insurance
business discussion directly before, during or after the busi-
ness meal;

(¢) No more than four individuals that are employed by
or are independent contractors of the same producer are pro-
vided a business meal in a single day (spouses and guests of
the producer must be included in the count for purposes of
determining the four-person maximum); and

(d) The title company does not expend more than one
hundred dollars per individual throughout any calendar year
for all business meals.

(2) The business meals permitted in subsection (1) of this
section must not include open houses of producers wherever
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located, including but not limited to, at the producers pre-
mises or facilities or homes of property for sale.

(3) For purposes of this section, "meals" includes, but is
not limited to, breakfast, brunch, lunch, dinner, receptions, or
cocktails and other beverages, whether the meals occur on or
off the title company's premises.

(4) For purposes of determining the maximum permitted
expenditure under subsection (1) of this section, all of the fol-
lowing requirements must be met:

(a) All costs associated with a meal must be included in
the calculation of expenses. When calculating the cost of a
meal, the title company must include all costs paid by the title
company for travel, transportation, hotel, equipment or facil-
ity rental, food, cocktails and other beverages, refreshments,
and registration or entry fees, except those fees incurred
solely by the title company and that do not benefit the pro-
ducer.

(b) Attendance at or an invitation to a meal must not be
based on or be given as compensation for forwarding or
directing title business to the title company.

(c) For accounting purposes, the expenditures by a title
company for a meal may be prorated among all attendees,
including the title company employees.

(5) A title company may host no more than two self-pro-
motional functions per year, only if all of the following
requirements are met:

(a) Any self-promotional function must be at the title
company's owned or occupied facility at which the title com-
pany conducts its regular business. The self-promotional
function must be nonexclusive and open to all producers.

(b) A title company must not spend more than fifteen
dollars per guest reasonably expected to attend at any one
self-promotional function.

(c) A title company must not combine permitted expen-
ditures for two self-promotional functions into a single self-
promotional function.

(d) A title company must not accumulate or carry for-
ward left over or unused expenditures from one self-promo-
tional function to a subsequent self-promotional function.

(e) If a title company owns or leases and maintains a
complete set of tract indexes in more than one county, then
the limits set forth in this subsection apply on a county by
county basis.

(1) The self-promotional functions must be at the title
company's owned or occupied facility at which the title com-
pany conducts its regular business in the county for which it
owns or leases and maintains a complete set of tract indexes.

(i1) The title company must not combine permitted
expenditures for a self-promotional function from one county
to another county.

(6) The limits contained in subsections (1) and (5) of this
section are separate limits and an expenditure made for an
activity under one of these subsections is not applied to the
limit under the other subsection.

NEW SECTION

WAC 284-29-235 Educational seminars. (1) A title
company may conduct educational programs at no charge
only if the content of the program consists solely of education
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regarding title insurance, title to real property, and escrow
topics.

(a) A title company must spend no more than ten dollars
per person for refreshments at any one educational program.

(b) Any materials that the title company provides to
attendees must be directly related to the topic of the seminar
or are self-promotional advertising of the title company.

(2) A title company may provide a speaker at no charge
for an educational program conducted or presented by other
persons, only if the following conditions are met:

(a) The speaker is an employee of the title company;

(b) If a title insurance agent is providing the speaker, the
speaker may be an employee of the title insurer for whom the
title insurance agent has been properly appointed;

(c) The topic of the presentation by the employee is
solely related to title insurance, escrow, or real property law;
and

(d) Any materials that the speaker provides to attendees
are directly related to the topic of the speaker or are self-pro-
motional advertising of the title company of the employee.

(3) A title company may sponsor an educational seminar
of a trade association subject to the limits in WAC 284-29-
220.

(4) A title company may sponsor an educational program
on topics other than title insurance, title to real property, and
escrow only if:

(a) The educational program is open to all producers; and

(b) The attendees actually pay to attend the program the
greater of:

(1) All expenses and costs associated with the delivery of
the educational program by the title company; or

(i) What the attendee would pay to attend a similar sem-
inar sponsored by entities other than title companies on the
open market.

The calculation by the title company of the expenses and
costs associated with the delivery of the education program
must include, but not be limited to, all travel, refreshments,
speaker fees or wages of the speaker, facility rental, prepara-
tion of materials distributed at the program, parking, adver-
tisement, and wages of arranging and planning for the pro-
gram.

NEW SECTION

WAC 284-29-240 Political action committees. Title
companies and their employees may donate to registered
political action committees.

NEW SECTION

WAC 284-29-245 Locale of title company employees.
A title company and its employees must not lease or rent a
workspace location owned or leased by a producer unless all
of the following conditions are met:

(1) The space is secured by a bona fide written lease or
rental agreement;

(2) The rent paid for the workspace is consistent with the
prevailing rent charged for similar space in the market area of
the workspace;
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(3) Renting the space is not contingent upon the volume
of title company business and is paid only in cash and not by
trade or barter;

(4) There is no sharing of employees unless the title
company only pays for its reasonably proportionate share;

(5) There is no common usage of equipment between the
title company and the producer unless the title company only
pays for its proportionate share; and

(6) The workspace is occupied by a bona fide employee
of the title company a minimum thirty hours per week, except
for holidays and bona fide emergencies, and is open to the
public during regular business hours. However, if for appro-
priate business reasons the title company ceases conducting
business at the locale and there is a remaining term on the
lease or rental agreement, the title company may continue to
pay the rent until the expiration of the lease or rental agree-
ment or the next renewal date of the lease or rental agree-
ment, whichever is earlier.

NEW SECTION

WAC 284-29-250 Memorial gifts and charitable con-
tributions—Limitations. (1) A title company may provide
no more than two hundred dollars in value of food, floral bou-
quets, or memorial donations for the death of a producer or a
producer's immediate family member. This includes contri-
butions to medical funds for a producer or a producer's seri-
ously injured or seriously ill immediate family member.

(2) A title company may contribute to a charity only if:

(a) The contribution by the title company is made pay-
able directly to the charity; and

(b) The solicitation for the contribution and the contribu-
tion are not, directly or indirectly, in exchange for the referral
of title insurance business.

(3) Title company employees may attend and volunteer
their time at events hosted by charities.

NEW SECTION

WAC 284-29-255 Other things of value that title
companies are permitted to give to producers. (1) A title
company must not give, offer to give, provide, or offer to pro-
vide nontitle services (for example: Computerized book-
keeping, forms management, computer programming, trust
accounting for trust accounts not held in the name of the title
company, short sale consultants, or transaction coordination)
or any similar benefit to a producer, without charging and
actually receiving a fee equal to the value of the services pro-
vided and in an amount at not less than what the producer
would pay if the services were purchased on the open market
or the title company's cost to provide the service, whichever
is greater.

(2) A title company must not allow the use of any part of
its premises (for example, its conference rooms or meeting
rooms) to a producer without receiving a fair rental charge
equal to the average rental for similar premises in the area.

(3) A title company may allow the use of a part of its pre-
mises (for example, its conference rooms or meeting rooms)
for no charge to a meeting of a trade association for no more
than four meetings in a calendar year.

Proposed
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(4) Title company employees may attend activities and
business meetings of producers if all of the following stan-
dards are met:

(a) There is no cost to the employee or title company
other than the employee's own entry fees, registration fees,
meals, or other costs associated with the activity or business
meeting;

(b) The fees paid by the title company are no greater than
those charged to producer attendees; and

(c) If the title company pays a fee for an employee to
attend the activity or business meeting, the title company
employee must actually attend the activity or business meet-
ing, unless an emergency prevents attendance.

(5) A title company may advance the recording fees for
transactions for which the title company is either issuing the
title insurance or conducting the escrow, or both, provided
the title company is promptly reimbursed for the recording
fees that it advanced.

NEW SECTION

WAC 284-29-260 Examples of prohibited matters.
The following is a partial, nonexclusive list of things of value
that a title company must not give to a producer. Even
though a thing of value is not included on this list a title com-
pany must not give any other things of value to a producer
unless clearly and specifically permitted by WAC 284-29-
200 through 284-29-255.

(1) Except as permitted in WAC 284-29-200 through
284-29-255:

(a) A title company must not cosponsor, subsidize, or
contribute fees, prizes, gifts, or give things of value for a pro-
motional function or activity off the title company's premises
whether the function is self-promotional or not.

(b) Examples of off-premises functions or activities
include, but are not limited to:

(1) Meetings;

(i) Meals, including breakfasts, luncheons, dinners or
cocktail parties;

(iii) Conventions, installation ceremonies, celebrations,
hospitality rooms or similar functions;

(iv) Outings such as boat trips, fishing trips, motor vehi-
cle rallies, sporting events of any kind, gambling trips, hunt-
ing trips, ski trips, shopping trips, golf tournaments, trips to
or events at recreational or entertainment areas;

(v) Open house celebrations, or open houses at homes or
property for sale;

(vi) Dances; or

(vii) Artistic performances.

(2) A title company must not sponsor, subsidize, supply
prizes or labor, or otherwise give things of value for promo-
tional activities of producers.

(3) A title company must not give or offer to give, either
directly or indirectly, a compensating balance or deposit in a
lending institution for the express or implied purpose of
influencing the extension of credit by the lending institution
to any producer.

(4) A title company must not disburse or offer to dis-
burse on behalf of any person escrow funds held by the title
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company before the conditions of the escrow applicable to
the disbursements are met.

(5) A title company must not advance, pay or offer to
advance or pay money on behalf of any person into escrow to
facilitate a closing unless:

(a) The property that is the subject of the escrow is
owned by or being purchased by the title company;

(b) The payment is made in compliance with a court
order requiring the title company to make the payment; or

(c) In settlement of a bona fide dispute for which the title
company may be liable.

(6) A title company must not give, pay or offer to pay,
either directly or indirectly, or make payment to a third party
for the benefit of any producer for:

(a) The services of a title company employee or repre-
sentative or an outside professional whose services are
required by any producer to complete or structure a particular
transaction;

(b) The salary or any part of compensation of an
employee of a producer;

(c) The salary or any part of the salary, commission, or
any other form of compensation to any employee of the title
company who is at the same time actively engaged as a pro-
ducer;

(d) A fee for making an inspection or appraisal of prop-
erty, whether or not the fee bears a reasonable relationship to
the services performed;

(e) Services required to be performed by any producer in
his or her professional capacity;

(f) Any evidence of title or copy of the contents of a doc-
ument which is not produced or issued by the title company;

(g) The rent for all or any part of any space occupied by
any producer, except as provided in WAC 284-29-245;

(h) Money, prizes, or other things of value in any kind of
a contest or promotional activity;

(i) Any advertisement published in the name of, for, or
on behalf of any producer;

() A business form of any producer which is provided
for the convenience and benefit of the producer, except a
form regularly used in the conduct of the title company's
business;

(k) Any earnest money purchase agreements or purchase
and sale agreements;

(1) Flyer boxes and stands, for sale signs and posts, or
services for the placement of any of them;

(m) Postcards, stamps, flyers, newsletters, folders, invi-
tations, copying, cutting or services related to preparing any
of these items;

(n) Car washes or coupons for car washes;

(o) Pictures of producers;

(p) Gift cards of in any amount;

(q) Massages;

(r) Discount certificates; or

(s) The cost of or reimbursement for advisory fees.

(7) A title company must not provide, or offer to provide,
all or any part of the time or productive effort of any
employee of the title company to any producer. For example,
title company employees must not be used by or loaned out to
a producer for the self-promotional interests of the producer
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except as part of the title company's day-to-day business with
producers.

(8) A title company must not give or offer to give, pay
for, or offer to pay for, furniture; office supplies, including
but not limited to, file folders, telephones, computers or other
equipment; or automobiles to any producer. A title company
must not pay for, or offer to pay for, any portion of the cost of
renting, leasing, operating, or maintaining any of these items.

(9) Delivery services between a title company and a pro-
ducer must be performed by the title company's messenger
service or employees and must consist only of delivering
items directly related to the title company's title insurance or
escrow business from the title company to a producer or from
a producer to the title company.

(10) In accordance with its title insurance rates filed with
the commissioner, a title company must not provide a title
insurance commitment without actually receiving payment
for the cancellation fee within the earlier of the following:

(a) One hundred eighty days of the first issuance of the
commitment; or

(b) Sixty days of:

(1) The cancellation of the commitment;

(i) When the title company reasonably should know that
the commitment has been canceled; or

(iii) When the title company reasonably should know
that the transaction for which the commitment was issued has
been insured by another title company.

(11) A title company must not pay a producer member of
its board of directors fees in excess of those paid to nonpro-
ducer directors.

(12) A title company must not enter into, agree to, or pay
anything of value to a producer under any marketing agree-
ment, access agreement, advertising agreement or any similar
agreement.

(13) A title company must not make a donation to any
charity in any manner that can reasonably be associated with
a producer in exchange for the referral of title insurance busi-
ness or obtaining customer service information from the title
company.

(14) A title company must not pay any fee or consider-
ation to any producer that is in any manner based in whole or
in part on the number of transactions between the title com-
pany and the producer, regardless of the service being pro-
vided.

(15) A title company must not provide escrow, closing,
or settlement services for a charge (independent of the rate
charged for involved title insurance) that is less than the title
company's actual cost either for:

(a) The cost of all parties to the escrow; or

(b) One party's proportionate share of the cost of the
€SCTow.

NEW SECTION

WAC 284-29-265 Recordkeeping. (1) A title company
must keep and maintain complete, accurate, and sufficient
records to demonstrate compliance with WAC 284-29-200
through this section and keep them for a period of five years
after the end of the year during which any thing of value was
given to a producer.
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(2) All records of a title company kept in order to meet
the terms of WAC 284-29-200 through this section must be
made available to the commissioner or the commissioner's
representative during regular business hours.

(3) Failure of the title company to keep the records
required by WAC 284-29-200 through this section is a viola-
tion of RCW 48.29.210.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 284-30-800 Unfair practices applicable to

title insurers and their agents.

WSR 08-24-107
PROPOSED RULES
OFFICE OF
INSURANCE COMMISSIONER
[Insurance Commissioner Matter No. R 2007-09—Filed December 3, 2008,
8:18 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 07-
17-163.

Title of Rule and Other Identifying Information: The
sale of juvenile life insurance policies.

Hearing Location(s): Insurance Commissioner's Office,
Room TR 120, 5000 Capitol Boulevard, Tumwater, WA
98504-0255, on January 6, 2009, at 10:00 a.m.

Date of Intended Adoption: January 13, 2009.

Submit Written Comments to: Kacy Scott, P.O. Box
40258, Olympia, WA 98504-0258, e-mail KacyS@oic.wa.
gov, fax (360) 586-3109, by January 5, 2009.

Assistance for Persons with Disabilities: Contact Lorie
Villaflores by January 5, 2009, TTY (360) 586-0241 or (360)
725-7087.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed
rules provide detail on acceptable written standards and pro-
cedures for the sale of juvenile life insurance, designed to
ensure that policies are not sold for fraudulent or speculative
purposes.

Reasons Supporting Proposal: The commissioner sur-
veyed life insurers, asking for their written policies and pro-
cedures pursuant to RCW 48.23.345. Some insurers writing
juvenile policies in Washington do not have written policies
and procedures. Other standards, policies and procedures do
not go far enough to protect juveniles from fraudulent or
speculative policy purchases. The rules interpret the statute
for insurers.

Statutory Authority for Adoption: RCW 48.02.060 and
48.23.345.

Statute Being Implemented: RCW 48.34.345.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Mike Kreidler, insurance commis-
sioner, governmental.

Proposed
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Name of Agency Personnel Responsible for Drafting:
Meg Jones, P.O. Box 40258, Olympia, WA 98504-0258,
(360) 725-7197; Implementation: Beth Berendt, P.O. Box
40255, Olympia, WA 98504-0255, (360) 725-7117; and
Enforcement: Carol Sureau, P.O. Box 40255, Olympia, WA
98504-0255, (360) 725-7050.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. There are no domestic
insurance companies offering juvenile life insurance that
meet the law's definition of "small."

A cost-benefit analysis is required under RCW
34.05.328. A preliminary cost-benefit analysis may be
obtained by contacting Kacy Scott, P.O. Box 40258, Olym-
pia, WA 98504-0258, phone (360) 725-7041, fax (360) 586-
3535, e-mail Kacys@oic.wa.gov.

December 3, 2008
Mike Kreidler

Insurance Commissioner

NEW SECTION

WAC 284-23-800 Purpose and scope. The purpose of
these rules is to prevent the purchase of juvenile life insur-
ance for speculative or fraudulent reasons, by ensuring that
insurance underwriting practices consider such risk, and by
setting forth the minimum practices required to insure the life
of a juvenile. These rules apply to any insurance issued in
Washington state on the life of a juvenile.

NEW SECTION

WAC 284-23-803 Definitions. For the purpose of this
rule, the following definitions apply, unless the context
clearly requires otherwise:

(1) "Insurable interest" means a relationship to the
insured at the time of application congruent with the continu-
ance of the life of the insured, and as further defined in RCW
48.18.030 and 48.18.060(2).

(2) "Juvenile" means a person younger than eighteen
years of age.

(3) "Juvenile Life Insurance Contract" means a life
insurance contract issued on the life of a juvenile.

(4) "Parent or legal guardian" means a natural parent, an
adoptive parent whose status is documented in a final court
order of adoption or a court appointed legal guardian for the
juvenile. Step-parents who have not legally adopted the juve-
nile, foster parents, noncustodial parents or relatives acting in
loco parentis are not considered parents or legal guardians of
the juvenile for purposes of this rule.

NEW SECTION

WAC 284-23-806 Required procedures and stan-
dards for sale of juvenile life insurance policies. Beginning
July 1, 2009, an insurer must comply with the following pro-
cedures and standards when selling juvenile life insurance
policies:

(1) An insurer may require applicants to cancel other life
insurance-in-force before issuing its policy when the total
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coverage from all combined life insurance exceeds the issu-
ing insurer's maximum for juveniles.

(2) Life insurance upon a juvenile may not be made or
take effect unless at the time the contract is made, the appli-
cant is a person having an insurable interest in the life of a
minor or is a person upon whom the minor is dependent for
support and maintenance. The insurer must obtain and keep
documentation sufficient to demonstrate that the person
applying for the policy has an insurable interest in the life of
the insured.

(3) In addition to the signature of the applicant, the fol-
lowing consent as evidenced by signature must be obtained
before submitting the application for underwriting:

(a) The parent or legal guardian with whom the juvenile
resides must sign the application if the applicant is not a par-
ent or legal guardian.

(b) Any juvenile age fifteen or older must sign the initial
application for insurance on the juvenile's life.

(4) An insurer must have justification for selling a life
insurance policy on the life of a juvenile in excess of reason-
ably anticipated costs associated with the juvenile's funeral,
other death expenses or costs of mental health treatment for
family members or loss of income to the family. The insurer
must provide the insurance commissioner with documenta-
tion from its records and files to support the justification upon
request. The justification must contain the following ele-
ments:

(a) The justification must conform to the insurer's estab-
lished standards and practices for juvenile life insurance or
explain any variance.

(b) Identify the amount, if any, of other life insurance
contracts on the life of the juvenile which are in force at the
time of application.

(c) Whether and to what extent the beneficiary or appli-
cant is dependent on the juvenile for income or other support.

(d) The value of life insurance or accidental death bene-
fits issued for other siblings or immediate family members,
and if not grossly proportional to the underwritten policy
benefit or individually equivalent to coverage on other family
members, why proportionality or equivalency was not
required.

(e) Whether the overall amount of insurance on the juve-
nile exceeds the annual household income, and if so, why
such an amount was approved.

(5) For each application for juvenile life insurance
rejected by an insurer, each insurer must maintain at its home
or principal office a complete file containing the original
signed application, underwriting analysis, correspondence
with the applicant and any other documents pertinent to the
decision to reject the applicant as an insured, for a period of
not less than ten years from the date the application was
signed by the applicant. Such file shall be subject to inspec-
tion by the insurance commissioner.
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WSR 08-24-108
PROPOSED RULES
DEPARTMENT OF PERSONNEL
[Filed December 3, 2008, 8:37 a.m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule and Other Identifying Information: WAC
357-31-165 At what rate do employees accrue vacation
leave?

Hearing Location(s): Department of Personnel, 2828
Capitol Boulevard, Tumwater, WA, on January 8, 2009, at
8:30 a.m.

Date of Intended Adoption: January 8, 2009.

Submit Written Comments to: Connie Goff, Department
of Personnel, P.O. Box 47500, e-mail connieg@dop.wa.gov,

fax (360) 586-4694, by January 2, 2009. FOR DOP TRACKING
PURPOSES PLEASE NOTE ON SUBMITTED COMMENTS "FORMAL
COMMENT."

Assistance for Persons with Disabilities: Contact depart-
ment of personnel by January 2, 2009, TTY (360) 753-4107
or (360) 586-8260.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The following
changes are housekeeping in nature.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Statute Being Implemented: RCW 41.06.150.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of personnel, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Kristie Wilson, 521 Capitol Way South, Olympia, WA, (360)
664-6408; Implementation and Enforcement: Department of
personnel.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not required.

A cost-benefit analysis is not required under RCW
34.05.328.

December 3, 2008
Eva N. Santos

Director

AMENDATORY SECTION (Amending WSR 05-21-059,
filed 10/13/05, effective 11/15/05)

WAC 357-31-165 At what rate do employees accrue
vacation leave? (1) Full-time employees accrue vacation
leave at the following rates:

(a) During the first year of continuous state employment
- twelve days (eight hours per month);

(b) During the second year of continuous state employ-
ment - thirteen days (eight hours, forty minutes per month);

(c) During the third and fourth years of continuous state
employment - fourteen days (nine hours, twenty minutes per
month);

(d) During the fifth, sixth, and seventh years of total state
employment - fifteen days (ten hours per month);
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(e) During the eighth, ninth, and tenth years of total state
employment - sixteen days (ten hours, forty minutes per
month);

(f) During the eleventh year of total state employment -
seventeen days (eleven hours, twenty minutes per month).

(g) During the twelfth year of total state employment -
eighteen days (twelve hours per month).

(h) During the thirteenth year of total state employment -
nineteen days (twelve hours, forty minutes per month).

(i) During the fourteenth year of total state employment
- twenty days (thirteen hours, twenty minutes per month).

(j) During the fifteenth year of total state employment -
twenty-one days (fourteen hours per month).

(k) During the sixteenth and succeeding years of total
state employment - twenty-two days (fourteen hours, forty
minutes per month).

(2) Higher education employers may establish accrual
rates that exceed the rates listed in subsection (1) of this sec-
tion. This does not apply to individual positions.

(3) As provided in WAC 357-58-175, an employer may
authorize a lump-sum accrual of vacation leave or accelerate
the vacation leave accrual rate to support the recruitment
and/or retention of a candidate or incumbent for a WMS posi-
tion. Vacation leave accrual rates may only be accelerated
using the rates established in subsection (1) of this section
and must not exceed the maximum listed in subsection (1)(k)
of this section.

(4) The following applies for purposes of computing the
rate of vacation leave accrual:

(a) Employment in the legislative and/or the judicial
branch except for time spent as an elected official or in a judi-
cial appointment is credited.

(b) Employment exempt by the provisions of WAC 357-
04-040, 357-04-045, 357-04-050, 357-04-055 is not credited.

(c) Each contract year, or equivalent, of full-time faculty
and/or administrative exempt employment with a higher edu-
cation employer is credited as one year of qualifying service.

(d) Exempt employment with a general government
employer is credited, other than that specified in WAC 357-
04-055 which is excluded.

WSR 08-24-109
PROPOSED RULES
DEPARTMENT OF PERSONNEL
[Filed December 3, 2008, 8:38 a.m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule and Other Identifying Information: WAC
357-01-172 Family members, 357-31-070 When is an
employer required to approve an employee's request to use a
personal holiday?, 357-31-100 Must an employer have a pol-
icy for requesting and approving leave?, 357-31-130 When
can an employee use accrued sick leave?, 357-31-200 When
must an employer grant the use of vacation leave?, 357-31-
230 When can an employee use accrued compensatory time?,
357-31-567 When must an employer grant the use of recog-
nition leave?, 357-31-730 When an employee or the

Proposed
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employee's family member is a victim of domestic violence,
sexual assault, or stalking and the employee is seeking to use
accrued leave or unpaid leave what documentation may the
employee be required to submit?, 357-31-010 Which
employees qualify for holiday compensation?, and 357-58-
205 Under what conditions may an employer reassign a
WMS employee?

Hearing Location(s): Department of Personnel, 2828
Capitol Boulevard, Tumwater, WA, on January 8, 2009, at
8:30 a.m.

Date of Intended Adoption: January 8, 2009.

Submit Written Comments to: Connie Goff, Department
of Personnel, P.O. Box 47500, e-mail connieg@dop.wa.gov,

fax (360) 586-4694, by January 2, 2009. FOR DOP TRACKING
PURPOSES PLEASE NOTE ON SUBMITTED COMMENTS "FORMAL
COMMENT."

Assistance for Persons with Disabilities: Contact depart-
ment of personnel by January 2, 2009, TTY (360) 753-4107
or (360) 586-8260.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The following
changes are housekeeping in nature.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Statute Being Implemented: RCW 41.06.150.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of personnel, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Kristie Wilson, 521 Capitol Way South, Olympia, WA, (360)
664-6408; Implementation and Enforcement: Department of
personnel.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not required.

A cost-benefit analysis is not required under RCW
34.05.328.

December 3, 2008
Eva N. Santos
Director

AMENDATORY SECTION (Amending WSR 08-15-043,
filed 7/11/08, effective 10/1/08)

WAC 357-01-172 Family members. Individuals con-
sidered to be members of the family are parent, step-parent,
sister, brother, parent-in-law, spouse, grandparent, grand-
child, minor/dependent child, and child. For the purpose of
(WAE357-31-736(2))) domestic violence, sexual assault, or

stalking provisions within Title 357 WAC family member
also includes a domestic partner as defined in RCW 26.60.-

020 or a person with whom the employee has a dating rela-
tionship as defined in RCW 26.50.010.

AMENDATORY SECTION (Amending WSR 08-15-043,
filed 7/11/08, effective 10/1/08)

WAC 357-31-070 When is an employer required to
approve an employee's request to use a personal holiday?
(1) An employer must approve the use of a personal holiday
as long as:
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(a) The employee is entitled to a personal holiday in
accordance with RCW 1.16.050 and WAC 357-31-055;

(b) The employee has requested the personal holiday in
accordance with the employer's leave procedures; and

(c) The employee's absence does not interfere with the
operational needs of the employer.

(2) At any time, an employer must allow an employee to
use part or all of the personal holiday for any of the following
reasons:

(a) To care for a minor/dependent child with a health
condition that requires treatment or supervision;

(b) To care for a spouse, parent, parent-in-law or grand-
parent of the employee who has a serious health condition or
an emergency health condition;

(c) If the employee or the employee's family member is
a victim of domestic violence, sexual assault, or stalking as
defined in ((seetion2;-chapter 286, Lawsfef]2008:)) RCW
49.76.020. An employer may require the request for leave
under this section be supported by verification in accordance
with WAC 357-31-730; or

(d) In accordance with WAC 357-31-373, for an
employee to be with a spouse who is a member of the armed
forces of the United States, National Guard, or reserves after
the military spouse has been notified of an impending call or
order to active duty, before deployment, or when the military
spouse is on leave from deployment.

AMENDATORY SECTION (Amending WSR 08-15-043,
filed 7/11/08, effective 10/1/08)

WAC 357-31-100 Must an employer have a policy for
requesting and approving leave? Each employer must
develop a leave policy which specifies the procedure for
requesting and approving all leave, as provided in the civil
service rules. The employer's policy must:

(1) Allow an employee to use vacation leave without
advance approval when the employee is requesting to use
vacation leave to respond to family care emergencies, or for
an emergency health condition as provided in WAC 357-31-
200(2);

(2) Allow an employee to use a reasonable amount of
accrued leave or unpaid leave when the employee is a victim,
or has a family member, as defined in chapter 357-01 WAC,
who is a victim of domestic violence, sexual assault, or stalk-
ing as defined in ((seetion2;<hapter 286, Laws{of]-20038:))
RCW 49.76.020; and

(3) Address advance notice from the employee when the
employee is seeking leave under subsection (2) of this sec-
tion. When advance notice cannot be given because of an
emergency or unforeseen circumstances due to domestic vio-
lence, sexual assault, or stalking, the employee or the
employee's designee must give notice to the employer no
later than the end of the first day that the employee takes such
leave.

AMENDATORY SECTION (Amending WSR 08-15-043,
filed 7/11/08, effective 10/1/08)

WAC 357-31-130 When can an employee use
accrued sick leave? The employer may require medical ver-
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ification or certification of the reason for sick leave use in
accordance with the employer's leave policy.

(1) Employers must allow the use of accrued sick leave
under the following conditions:

(a) Because of and during illness, disability, or injury
that has incapacitated the employee from performing
required duties.

(b) By reason of exposure of the employee to a conta-
gious disease when the employee's presence at work would
jeopardize the health of others.

(c) To care for a minor/dependent child with a health
condition requiring treatment or supervision.

(d) To care for a spouse, parent, parent-in-law, or grand-
parent of the employee who has a serious health condition or
emergency health condition.

(e) For family care emergencies per WAC 357-31-290,
357-31-295, 357-31-300, and 357-31-305.

(f) For personal health care appointments.

(g) For family members' health care appointments when
the presence of the employee is required if arranged in
advance with the employing official or designee.

(h) When an employee is required to be absent from
work to care for members of the employee's household or rel-
atives of the employee/employee's spouse who experience an
illness or injury, not including situations covered by subsec-
tion (1)(d) of this section.

(1) The employer must approve up to five days of accu-
mulated sick leave each occurrence. Employers may approve
more than five days.

(i1) For purposes of this subsection, "relatives" is limited
to spouse, child, grandchild, grandparent or parent.

(1) If the employee or the employee's family member, as
defined in chapter 357-01 WAC, is a victim of domestic vio-
lence, sexual assault, or stalking as defined in ((seetien—2;
ehapfeef—}}gé—lraws—feﬂ%@{-}&)) RCW 49.76.020. An
employer may require the request for leave under this section
be supported by verification in accordance with WAC 357-
31-730.

() In accordance with WAC 357-31-373, for an
employee to be with a spouse who is a member of the armed
forces of the United States, National Guard, or reserves after
the military spouse has been notified of an impending call or
order to active duty, before deployment, or when the military
spouse is on leave from deployment.

(2) Employers may allow the use of accrued sick leave
under the following conditions:

(a) For condolence or bereavement.

(b) When an employee is unable to report to work due to
inclement weather in accordance with the employer's policy
on inclement weather as described in WAC 357-31-255.

AMENDATORY SECTION (Amending WSR 08-15-043,
filed 7/11/08, effective 10/1/08)

WAC 357-31-200 When must an employer grant the
use of vacation leave? (1) An employee's request to use
vacation leave must be approved under the following condi-
tions:

(a) As aresult of the employee's serious health condition.
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(b) To care for a spouse, parent, parent-in-law, or grand-
parent of the employee who has a serious health condition or
an emergency health condition.

(c) To care for a minor/dependent child with a health
condition that requires treatment or supervision.

(d) For parental leave as provided in WAC 357-31-460.

(e) If the employee or the employee's family member, as
defined in chapter 357-01 WAC, is a victim of domestic vio-
lence, sexual assault, or stalking as defined in ((seetien2;
ehap%a—%&é—kaws—f&ﬂ—}@%—)) RCW 49.76.020. An
employer may require the request for leave under this section
be supported by verification in accordance with WAC 357-
31-730.

(f) In accordance with WAC 357-31-373, for an
employee to be with a spouse who is a member of the armed
forces of the United States, National Guard, or reserves after
the military spouse has been notified of an impending call or
order to active duty, before deployment, or when the military
spouse is on leave from deployment.

(2) In accordance with the employer's leave policy,
approval for the reasons listed in (1)(a) through (f) above may
be subject to verification that the condition or circumstance
exists.

AMENDATORY SECTION (Amending WSR 08-15-043,
filed 7/11/08, effective 10/1/08)

WAC 357-31-230 When can an employee use
accrued compensatory time? (1) Employees must request
to use accrued compensatory time in accordance with the
employer's leave policy. When considering employees'
requests, employers must consider the work requirements of
the department and the wishes of the employee.

(2) An employee must be granted the use of accrued
compensatory time to care for a spouse, parent, parent-in-
law, or grandparent of the employee who has a serious health
condition or an emergency health condition, or to care for a
minor/dependent child with a health condition that requires
treatment or supervision. In accordance with the employer's
leave policy, approval of the employee's request to use
accrued compensatory time ((saybe)) may be subject to ver-
ification that the condition exists.

(3) An employee must be granted the use of accrued
compensatory time if the employee or the employee's family
member, as defined in chapter 357-01 WAC, is a victim of
domestic violence, sexual assault, or stalking as defined in
((seetion2;chapter 286, Laws{of]-2008:)) RCW 49.76.020.
An employer may require the request for leave under this sec-
tion be supported by verification in accordance with WAC
357-31-730.

(4) In accordance with WAC 357-31-373, an employee
must be granted the use of accrued compensatory time to be
with a spouse who is a member of the armed forces of the
United States, National Guard, or reserves after the military
spouse has been notified of an impending call or order to
active duty, before deployment, or when the military spouse
is on leave from deployment.

(5) Compensatory time off may be scheduled by the
employer during the final sixty days of a biennium.

Proposed
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(6) Employers may require that accumulated compensa-
tory time be used before vacation leave is approved, except in
those instances where this requirement would result in loss of
accumulated vacation leave.

AMENDATORY SECTION (Amending WSR 08-15-043,
filed 7/11/08, effective 10/1/08)

WAC 357-31-567 When must an employer grant the
use of recognition leave? (1) An employee's request to use
recognition leave must be approved under the following con-
ditions:

(a) An employee must be granted the use of recognition
leave if the employee or the employee's family member, as
defined in chapter 357-01 WAC, is a victim of domestic vio-
lence, sexual assault, or stalking as defined in ((seetien2;
ehap%er%Sé—I:aws—ef—Z(—)@-S—)) RCW 49.76.020. An employer
may require the request for leave under this section be sup-
ported by verification in accordance with WAC 357-31-730;
and

(b) In accordance with WAC 357-31-373, an employee
must be granted the use of recognition leave to be with a
spouse who is a member of the Armed Forces of the United
States, National Guard, or Reserves after the military spouse
has been notified of an impending call or order to active duty,
before deployment, or when the military spouse is on leave
from deployment.

(2) In accordance with the employer's leave policy,
approval for the reasons listed in (1)(a) and (b) above may be
subject to verification that the condition or circumstance
exists.

AMENDATORY SECTION (Amending WSR 08-15-043,
filed 7/11/08, effective 10/1/08)

WAC 357-31-730 When an employee or the
employee's family member is a victim of domestic vio-
lence, sexual assault, or stalking and the employee is seek-
ing to use accrued leave or unpaid leave what documenta-
tion may the employee be required to submit? (1) When an
employee or the employee's family member, as defined in
chapter 357-01 WAC, is a victim of domestic violence, sex-
ual assault, or stalking, as defined in ((seetion2;-chapter286;
Faws-e£2008)) RCW 49.76.020, and the employee is seeking
to use their accrued leave or take leave without pay the
employer may require that the request be supported by verifi-
cation. An employee may satisfy the verification requirement
by providing the employer with one or more of the following:

(a) A police report indicating that the employee or the
employee's family member was a victim of domestic vio-
lence, sexual assault, or stalking;

(b) A court order protecting or separating the employee
or employee's family member from the perpetrator of the act
of domestic violence, sexual assault, or stalking;

(c) Evidence from the court or prosecuting attorney that
the employee or the employee's family member appeared, or
is scheduled to appear, in court in connection with an incident
of domestic violence, sexual assault, or stalking;

(d) An employee's written statement that the employee
or the employee's family member is a victim of domestic vio-
lence, sexual assault, or stalking; or
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(e) Documentation that the employee or the employee's
family member is a victim of domestic violence, sexual
assault, or stalking, from any of the following persons from
whom the employee or employee's family member sought
assistance in addressing the domestic violence, sexual
assault, or stalking: An advocate for victims of domestic vio-
lence, sexual assault, or stalking; an attorney; a member of
the clergy; or a medical or other professional.

(2) If the victim of domestic violence, assault, or stalking
is the employee's family member, as defined in chapter 357-
01 WAC, verification of the familial relationship between the
employee and the victim may include but is not limited to: A
statement from the employee; a birth certificate; a court doc-
ument; or other similar documentation.

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published

above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending WSR 06-11-049,
filed 5/11/06, effective 6/12/06)

WAC 357-31-010 Which employees qualify for holi-
day compensation? (1) Full-time general government

employees ((and-eyelie-yearpesitionemployees)) who work

full monthly schedules qualify for holiday compensation if
they are employed before the holiday and are in pay status:

(a) For at least eighty nonovertime hours during the
month of the holiday; or

(b) For the entire work shift preceding the holiday.

(2) Full-time higher education employees and cyclic
year position employees who work full monthly schedules
qualify for holiday compensation if they are in pay status for
the entire work shift preceding the holiday.

(3) Cyclic year position employees scheduled to work
less than full monthly schedules throughout their work year
qualify for holiday compensation if they work or are in pay
status on their last regularly scheduled working day before
the holiday(s) in that month.

(4) Part-time general government employees who are in
pay status during the month of the holiday qualify for holiday
pay on a pro rata basis in accordance with WAC 357-31-020,
except that part-time employees hired during the month of
the holiday will not receive compensation for holidays that
occur prior to their hire date.

(5) Part-time higher education employees who satisfy
the requirements of subsection (1) of this section are entitled
to the number of paid hours on a holiday that their monthly
schedule bears to a full-time schedule.

AMENDATORY SECTION (Amending WSR 05-12-069,
filed 5/27/05, effective 7/1/05)

WAC 357-58-205 Under what conditions may an
employer reassign a WMS employee? At any time, an
agency may reassign an employee or a position and ((it's
fts})) its incumbent to meet client or organizational needs. If
the new location is within a reasonable commute, as defined
by the agency, the employee must accept the reassignment.
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If the reassignment is beyond a reasonable commute and
the employee does not agree to the reassignment, the
employee has layoff rights in accordance with this chapter.
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AMENDATORY SECTION (Amending WSR 08-07-062,
filed 3/17/08, effective 4/18/08)

WAC 357-31-325 Must an employer grant leave with
pay for other miscellaneous reasons such as to take a state
examination? (((1)) Leave with pay must be granted to an
employee:

(((®)) (1) To allow an employee to receive assessment
from the employee assistance program; or

((#))) (2) When an employee is scheduled to take an
examination or participate in an interview for a position with
a state employer during scheduled work hours.

((®)) (@) Employers may limit the number of occur-
rences or the total amount of paid leave that will be granted to
an employee to participate in an interview or take an exami-
nation during scheduled work hours.

((6D)) (b) Employers may deny an employee's request to
participate in an interview or take an examination during
scheduled work hours based upon operational necessity.

((ea—An—emp}eyer—may—gfaﬂt—leave—wﬁh—pay—fer—&ﬂ

NEW SECTION

WAC 357-31-326 When may an employer grant
leave with pay? (1) An employer may grant leave with pay
for an employee to perform civil duties as a volunteer includ-
ing but not limited to fire fighting, search and rescue efforts,
or donating blood.

(2) In the department of natural resources, leave with pay
equivalent to one regular workshift may be allowed for the
purpose of rest and recuperation after ten consecutive calen-
dar days performing emergency work under an incident com-
mand system, defined in RCW 38.52.010.

AMENDATORY SECTION (Amending WSR 08-15-043,
filed 7/11/08, effective 10/1/08)

WAC 357-31-327 When ((M)) must an employer
grant leave without pay ((fer-ether—miseeHaneous—rea-
sens))? An employer must grant leave without pay under the
following conditions:

(1) When an employee who is a volunteer fire fighter is
called to duty to respond to a fire, natural disaster, or medical
emergency;

(2) If the employee or the employee's family member, as
defined in chapter 357-01 WAC, is a victim of domestic vio-
lence, sexual assault, or stalking as defined in ((seetion—2;
eh-aﬁer—Z—S-é—I:w*s—Eeﬂ—E—@(-}S—)) RCW 49.76.020. An
employer may require the request for leave under this section
be supported by verification in accordance with WAC 357-
31-730; or

(3) In accordance with WAC 357-31-373, for an
employee to be with a spouse who is a member of the armed
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forces of the United States, National Guard, or reserves after
the military spouse has been notified of an impending call or
order to active duty, before deployment, or when the military
spouse is on leave from deployment.

AMENDATORY SECTION (Amending WSR 05-08-138,
filed 4/6/05, effective 7/1/05)

WAC 357-31-330 For what reasons may an employer
((autherize)) grant leave without pay? Leave without pay
may be allowed for any of the following reasons in accor-
dance with the employer's leave policy:

(1) For any reason leave with pay may be granted, as
long as the conditions for leave with pay are met;

(2) Educational leave;

(3) Leave for government service in the public interest;

(4) Military leave of absence as required by WAC 357-
31-370;

(5) Parental leave as required by WAC 357-31-460;

(6) Family care emergencies as required by WAC 357-
31-295;

(7) Bereavement or condolence;

(8) Absence due to inclement weather as provided in
WAC 357-31-255;

(9) To accommodate annual work schedules of employ-
ees occupying cyclic year positions as specified in WAC
357-19-295;

(10) Serious health condition of an eligible employee's
child, spouse, or parent as required by WAC 357-31-525;

(11) Leave taken voluntarily to reduce the effect of an
employer's layoff;

(12) Leave that is authorized in advance by the appoint-
ing authority as part of a plan to reasonably accommodate a
person of disability; or

(13) Employees receiving time loss compensation

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.
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