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WSR 09-05-001
EMERGENCY RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed February 4, 2009, 12:00 p.m., effective February 4, 2009, 12:00 p.m.]

Effective Date of Rule: Immediately.

Purpose: The division of developmental disabilities is
filing this emergency rule to amend the eligibility dates for
converting state only residential allowances to state supple-
mental income payment (SSP) when there is an ongoing need
for a residential allowance. The department is proceeding to
adopt these rules on a permanent basis.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-827-0115.

Statutory Authority for Adoption: RCW 71A.12.030.

Other Authority: Title 71A RCW.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The division of developmental
disabilities has determined that without this emergency rule
clients may lose services or benefits.

The department is proceeding to adopt these rules on a
permanent basis.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: February 2, 2009.

Stephanie E. Schiller
Rules Coordinator

AMENDATORY SECTION (Amending WSR 07-24-030,
filed 11/28/07, effective 12/29/07)

WAC 388-827-0115 What are the programmatic eli-
gibility requirements for DDD/SSP? Following are the pro-
grammatic eligibility requirements to receive DDD/SSP:

(1) You received one or more of the following services
from DDD with state-only funding between March 1, 2001
and June 30, 2003 and continue to demonstrate a need for and
meet the DDD program eligibility requirements for these ser-
vices. Additionally, you must have been eligible for or
received SSI prior to July 1, 2006; or you received Social
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Security Title II benefits as a disabled adult child prior to July
1, 2006 and would have been eligible for SSI if you did not
receive these benefits.

(a) Certain voluntary placement program services, which
include:

(i) Foster care basic maintenance,

(i1) Foster care specialized support,

(iii) Agency specialized support,

(iv) Staffed residential home,

(v) Out-of-home respite care,

(vi) Agency in-home specialized support,

(vii) Group care basic maintenance,

(viii) Group care specialized support,

(ix) Transportation,

(x) Agency attendant care,

(xi) Child care,

(xii) Professional services,

(xiii) Nursing services,

(xiv) Interpreter services,

(b) Family support;

(c) One or more of the following residential services:

(1) Adult family home,

(i1) Adult residential care facility,

(iii) Alternative living,

(iv) Group home,

(v) Supported living,

(vi) Agency attendant care,

(vii) Supported living or other residential service allow-
ance,

(viii) Intensive individual supported living support
(companion homes).

(2) For individuals with community protection issues as
defined in WAC 388-820-020, the department will determine
eligibility for SSP on a case-by-case basis.

(3) For new authorizations of family support opportu-
nity:

(a) You were on the family support opportunity waiting
list prior to January 1, 2003; and

(b) You are on the home and community based services
(HCBS) waiver administered by DDD; and

(c) You continue to meet the eligibility requirements for
the family support opportunity program contained in WAC
388-825-200 through 388-825-242; and

(d) You must have been eligible for or received SSI prior
to July 1, 2003; or you received Social Security Title I bene-
fits as a disabled adult child prior to July 1, 2003 and would
have been eligible for SSI if you did not receive these bene-
fits.

(4) For individuals on one of the HCBS waivers admin-
istered by DDD (Basic, Basic Plus, Core or community pro-
tection):

(a) You must have been eligible for or received SSI prior
to April 1, 2004; and

(b) You were determined eligible for SSP prior to April
1,2004.

(5) You received medicaid personal care (MPC) between
September 2003 and August 2004; and

(a) You are under age eighteen at the time of your initial
comprehensive assessment and reporting evaluation (CARE)
assessment;
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(b) You received or were eligible to receive SSI at the
time of your initial CARE assessment;

(c) You are not on a home and community based services
waiver administered by DDD; and

(d) You live with your family, as defined in WAC 388-
825-020.

(6) If you meet all of the requirements listed in (5) above,
your SSP will continue.

(7) You received one or more of the following state-only
funded residential services between July 1, 2003 and June 30,
2006 and continue to demonstrate a need for and meet the
DDD program eligibility requirements for these services:

(a) Adult residential care facility;

(b) Alternative living;

(¢) Group home;

(d) Supported living;

(e) Agency attendant care;

(f) Supported living or other residential allowance.

(8) You received one or more of the following residential
services between July 1, 2003 and June 30, 2009 and demon-
strate an ongoing need for a residential allowance request on
a periodic, or routine basis of at least once a quarter. You
must also receive SSI or would receive SSI if it were not for
the receipt of DAC as well as continue to meet the program
eligibility requirements for these services:

(a) Alternative living;

(b) Supported living; or

(¢) Companion homes.

WSR 09-05-003
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 09-14—Filed February 4, 2009, 3:24 p.m., effective February 4,
2009, 3:24 p.m.]

Effective Date of Rule: Immediately.

Purpose: Amend personal use rules.

Citation of Existing Rules Affected by this Order:
Amending WAC 220-56-350 and 220-56-380.

Statutory Authority for Adoption: RCW 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: This emergency regulation is
needed because Thurston County Parks and Recreation has
closed Frye Cove County Park, including associated county-
owned tidelands, to public access in 2009. There is insuffi-
cient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.
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Number of Sections Adopted on the Agency's Own Ini-
tiative: New 2, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: February 4, 2009.

Joe Stohr
for Philip Anderson
Director

NEW SECTION

WAC 220-56-35000D Clams other than razor
clams—Areas and seasons. Notwithstanding the provisions
of WAC 220-56-350, effective immediately until further
notice, it is unlawful to take, dig for, and possess clams, cock-
les, and mussels taken for personal use from the following
public tidelands, except during the open periods specified
herein:

(1) Frye Cove County Park: CLOSED.

NEW SECTION

WAC 220-56-38000P Oysters—Areas and seasons.
Notwithstanding the provisions of WAC 220-56-380, effec-
tive immediately until further notice, it is unlawful to take,
dig for and possess oysters taken for personal use from the
following public tidelands, except during the open periods
specified herein:

(1) Frye Cove County Park: CLOSED.

WSR 09-05-015
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 09-15—Filed February 6, 2009, 2:35 p.m., effective February 15,
2009, 7:00 a.m.]

Effective Date of Rule: February 15, 2009, 7:00 a.m.

Purpose: Amend commercial fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-52-04000C and 220-52-04600B; and
amending WAC 220-52-040 and 220-52-046.

Statutory Authority for Adoption: RCW 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The closure of Crab Manage-
ment Region 2E complies with state/treaty management
agreements for allocation and to reduce fishing mortality in
an area that no longer meets hard shell criteria. Reopening
Crab Management Region 1 with the pot limit restriction is to
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implement harvest objectives that comply with state/treaty
management agreements for allocation. There is insufficient
time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 2, Amended 0, Repealed 2.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: February 6, 2009.

Loreva M. Preuss
for Philip Anderson
Director

NEW SECTION

WAC 220-52-04000F Commercial crab fishery—
Lawful and unlawful gear, methods, and other unlawful
acts. Notwithstanding the provisions of WAC 220-52-040,
effective 7:00 a.m. February 15, 2009 until further notice, it
is unlawful for any person to fish for crabs for commercial
purposes with more than 50 pots per license per buoy tag
number in Crab Management Region 1 (which includes
Marine Fish Shellfish Catch Reporting Areas 20A, 20B, 21A,
21B, 22A and 22B).

The remaining buoy tags per license per region must be
onboard the designated vessel and available for inspection in
Crab Management Area.

NEW SECTION

WAC 220-52-04600D Puget Sound crab fishery—
Seasons and areas. Notwithstanding the provisions of WAC
220-52-046, effective 6:00 p.m. February 15, 2009, until fur-
ther notice, it will be unlawful to fish for Dungeness Crab for
commercial purposes in those waters of Crab Management
Region 2 East (Marine Fish-Shellfish Management and Catch
Reporting Areas 24A, 24B, 24C, 24D, and 26A E).

REPEALER

The following sections of the Washington Administra-
tive Code are repealed effective 7:00 a.m. February 15, 2009:

WAC 220-52-04000C Commercial crab fishery—
Lawful and unlawful gear,
methods, and other unlawful

acts. (08-282)

WAC 220-52-04600B Crab fishery—Seasons and

areas. (08-316)
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WSR 09-05-031
EMERGENCY RULES
DEPARTMENT OF
SOCTAL AND HEALTH SERVICES
(Health and Recovery Services Administration)
[Filed February 11, 2009, 7:05 a.m., effective February 14, 2009]

Effective Date of Rule: February 14, 2009.

Purpose: This emergency rule is essential so the pro-
gram is compliant with the federal regulations that allow both
paid and unpaid medical expenses incurred by a client during
the retroactive eligibility period to be applied towards the cli-
ent's spenddown in the current eligibility period. Treatment
of hospital bills will no longer be singled out, but will mirror
the federal rule by eliminating specific references to hospital
bills and amending the language regarding the prioritization
of expenses.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-519-0110.

Statutory Authority for Adoption:
74.08.090, 74.09.500.

Other Authority: 42 C.F.R. 435.831 (3)(e) and (f).

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest; and that
state or federal law or federal rule or a federal deadline for
state receipt of federal funds requires immediate adoption of
arule.

Reasons for this Finding: To bring the program into
compliance with federal regulations while the permanent
rule-making process is completed. The CR-102 is filed under
WSR 09-01-181 and a supplemental CR-102 has been filed
and a public hearing is anticipated in March 2009.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 1, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: February 2, 2009.

RCW 74.04.050,

Stephanie E. Schiller
Rules Coordinator

AMENDATORY SECTION (Amending WSR 06-24-036,
filed 11/30/06, effective 1/1/07)

WAC 388-519-0110 Spenddown of excess income for
the medically needy program. (1) The person applying for
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MN medical coverage chooses a three month or a six month
base period for spenddown calculation. The months must be
consecutive calendar months unless one of the conditions in
subsection (4) of this section apply.

(2) A person's base period begins on the first day of the
month of application, subject to the exceptions in subsection
(4) of this section.

(3) A separate base period may be made for a retroactive
period. The retroactive base period is made up of the three
calendar months immediately prior to the month of applica-
tion.

(4) A base period may vary from the terms in subsections
(1), (2), or (3) of this section if:

(a) A three month base period would overlap a previous
eligibility period; or

(b) A client is not or will not be resource eligible for the
required base period; or

(c) The client is not or will not be able to meet the
TANF-related or SSI-related requirement for the required
base period; or

(d) The client is or will be eligible for categorically
needy (CN) coverage for part of the required base period; or

(e) The client was not otherwise eligible for MN cover-
age for each of the months of the retroactive base period.

(5) The amount of a person's "spenddown" is calculated
by the department. The MN countable income from each
month of the base period is compared to the MNIL. The
excess income from each of the months in the base period is
added together to determine the "spenddown" for the base
period.

(6) If income varies and a person's MN countable income
falls below the MNIL for one or more months, the difference
is used to offset the excess income in other months of the base
period. If this results in a spenddown amount of zero dollars
and cents, see WAC 388-519-0100(5).

(7) Once a person's spenddown amount is known, their
qualifying medical expenses are subtracted from that spend-
down amount to determine the date of eligibility. The follow-
ing medical expenses are used to meet spenddown:

(a) First, Medicare and other health insurance deduct-
ibles, coinsurance charges, enrollment fees, or copayments;

(b) Second, medical expenses which would not be cov-
ered by the MN program,;

(c) Third, ((hespital-expenses-paid-by-the-persen-during
the-baseperiod)) other medical expenses which were

incurred and paid during the three month retroactive base
period, if eligibility for medical was not established for that
period;

(d) Fourth, ((hespital-expenses;regardless-ef-age;-owed

fe)Fifth;)) other medical expenses, potentially payable
by the MN program, which have been paid by the applying
person during the current base period; and

((6D-Sixth)) (e) Fifth, other medical expenses, potentially
payable by the MN program which are owed by the applying
person.

(8) If a person meets the spenddown obligation at the
time of application, they are eligible for MN medical cover-
age for the remainder of the base period. The beginning date

Emergency
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of eligibility would be determined as described in WAC 388-
416-0020.

(9) If a person's spenddown amount is not met at the time
of application, they are not eligible until they present evi-
dence of additional expenses which meets the spenddown
amount.

(10) To be counted toward spenddown, medical
expenses must:

(a) Not have been used to meet a previous spenddown;
and

(b) Not be the confirmed responsibility of a third party.
The entire expense will be counted unless the third party con-
firms its coverage within:

(1) Forty-five days of the date of the service; or

(i1) Thirty days after the base period ends; and

(c) Meet one of the following conditions:

(i) Be an unpaid liability at the beginning of the base
period and be for services for:

(A) The applying person; or

(B) A family member legally or blood-related and living
in the same household as the applying person.

(i) Be for medical services either paid or unpaid and
incurred during the base period; ((ex))

(iii) Be for medical services incurred and paid during the
three month retroactive base period if eligibility for medical
was not established in that base period. Paid expenses which
meet this requirement may be applied towards the current
base period: or

(iv) Be for medical services paid and incurred during a
previous base period if that client payment was made neces-
sary due to delays in the certification for that base period.

(11) An exception to the provisions in subsection (10) of
this section exists. Medical expenses the person owes are
applied to spenddown even if they were paid by or are subject
to payment by a publicly administered program during the
base period. To qualify, the program cannot be federally
funded or make the payments of a person's medical expenses
from federally matched funds. The expenses do not qualify if
they were paid by the program before the first day of the base
period.

(12) The following medical expenses which the person
owes are applied to spenddown. Each dollar of an expense or
obligation may count once against a spenddown cycle that
leads to eligibility for MN coverage:

(a) Charges for services which would have been covered
by the department's medical programs as described in WAC
388-501-0060 and 388-501-0065, less any confirmed third
party payments which apply to the charges; and

(b) Charges for some items or services not typically cov-
ered by the department's medical programs, less any third
party payments which apply to the charges. The allowable
items or services must have been provided or prescribed by a
licensed health care provider; and

(c) Medical insurance and Medicare copayments or coin-
surance (premiums are income deductions under WAC 388-
519-0100(4)); and

(d) Medical insurance deductibles including those Medi-
care deductibles for a first hospitalization in sixty days.

(13) Medical expenses may be used more than once if:
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(a) The person did not meet their total spenddown
amount and did not become eligible in that previous base
period; and

(b) The medical expense was applied to that unsuccess-
ful spenddown and remains an unpaid bill.

(14) To be considered toward spenddown, written proof
of medical expenses for services rendered to the client must
be presented to the department. The deadline for presenting
medical expense information is thirty days after the base
period ends unless good cause for delay can be documented.

(15) The medical expenses applied to the spenddown
amount are the client's financial obligation and are not reim-
bursed by the department (see WAC 388-502-0100).

(16) Once a person meets their spenddown and they are
issued a medical identification card for MN coverage, newly
identified expenses cannot be considered toward that spend-
down. Once the application is approved and coverage begins
the beginning date of the certification period cannot be
changed due to a clients failure to identify or list medical
expenses.

WSR 09-05-041
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 09-16—Filed February 11, 2009, 3:41 p.m., effective February 11,
2009, 3:41 p.m.]

Effective Date of Rule: Immediately.
Purpose: Amend commercial rules.

Citation of Existing Rules Affected by this Order:
Amending WAC 220-88E-040.

Statutory Authority for Adoption: RCW 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Reporting harvest log infor-
mation on a monthly basis is necessary to monitor escalating
effort in the trial hagfish pot fishery to ensure conservation of
the hagfish resource. There is insufficient time to adopt per-
manent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.
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Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: February 11, 2009.

Phil Anderson

Director

NEW SECTION

WAC 220-88E-04000A Hagfish pot trial fishery—
Logbook required. Notwithstanding the provisions of WAC
220-88E-040, effective immediately until further notice, it is
unlawful for a participant in the hagfish pot trial fishery to
fail to maintain and submit a legible, accurate, and complete
harvest log for all hagfish fishing activity. Logs will be sub-
mitted such that the Department receives them no later than
the tenth day following the end of each calendar month. The
log must be maintained using a Hagfish Harvest Logbook
provided by the Department. Failure to submit logbook
information may result in revocation of the hagfish trial fish-
ery permit.

WSR 09-05-046
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 09-17—Filed February 12, 2009, 10:57 a.m., effective February 12,
2009, 10:57 a.m.]

Effective Date of Rule: Immediately.

Purpose: The purpose of this rule making is to allow
nontreaty recreational fishing opportunity in the Columbia
River while protecting fish listed as threatened or endangered
under the Endangered Species Act. This rule making imple-
ments federal court orders governing Washington's relation-
ship with treaty Indian tribes, federal law governing Wash-
ington's relationship with Oregon, and Washington fish and
wildlife commission policy guidance for Columbia River
fisheries.

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-28-61900Z; and amending WAC 232-
28-619.

Statutory Authority for Adoption:
77.12.045, and 77.12.047.

Other Authority: United States v. Oregon, Civil No. 68-
513-KI (D. Or.), Order Adopting 2008-2017 United States v.
Oregon Management Agreement (Aug. 12, 2008) (Doc. No.
2546); Northwest Gillnetters Ass'n v. Sandison, 95 Wn.2d
638, 628 P.2d 800 (1981); Washington fish and wildlife com-
mission policies concerning Columbia River fisheries; 40
Stat. 515 (Columbia River compact).

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest; and that
state or federal law or federal rule or a federal deadline for

RCW 77.04.130,
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state receipt of federal funds requires immediate adoption of
arule.

Reasons for this Finding: Washington and Oregon
jointly regulate Columbia River fisheries under the congres-
sionally ratified Columbia River compact. Four Indian tribes
have treaty fishing rights in the Columbia River. The treaties
preempt state regulations that fail to allow the tribes an
opportunity to take a fair share of the available fish, and the
states must manage other fisheries accordingly. Sohappy v.
Smith, 302 F. Supp. 899 (D. Or. 1969). A federal court order
sets the current parameters for sharing between treaty Indians
and others. United States v. Oregon, Civil No. 68-513-KI (D.
Or.), Order Adopting 2008-2017 United States v. Oregon
Management Agreement (Aug. 12, 2008) (Doc. No. 2546).

Some Columbia River Basin salmon and steelhead
stocks are listed as threatened or endangered under the fed-
eral Endangered Species Act. On May 5, 2008, the National
Marine Fisheries Service issued a biological opinion under
16 U.S.C. § 1536 that allows for some incidental take of these
species in treaty and nontreaty Columbia River fisheries gov-
erned by the 2008-2017 U.S. v. Oregon Management Agree-
ment. The Washington and Oregon fish and wildlife com-
missions have developed policies to guide the implementa-
tion of such biological opinions in the states' regulation of
nontreaty fisheries.

Columbia River nontreaty fisheries are monitored very
closely to ensure compliance with federal court orders, the
Endangered Species Act, and commission guidelines.
Because conditions change rapidly, the fisheries are managed
almost exclusively by emergency rule. Representatives from
the Washington (WDFW) and Oregon (ODFW) departments
of fish and wildlife convene public hearings and take public
testimony when considering proposals for new emergency
rules. WDFW and ODFW then adopt regulations reflecting
agreements reached.

Sets the 2009 spring recreational salmon season from
Buoy 10 upstream to McNary Dam during March and April,
consistent with Washington fish and wildlife commission
guidance of February 7, 2009, and compact/joint state action
of February 11, 2009. The fishery is consistent with the U.S.
v. Oregon Management Agreement and the associated bio-
logical opinion. Conforms Washington state rules with Ore-
gon state rules. There is insufficient time to adopt permanent
rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 1, Amended 0, Repealed 1; Federal
Rules or Standards: New 1, Amended 0, Repealed 1; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.
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Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: February 12, 2009.
Phil Anderson

Director

NEW SECTION

WAC 232-28-61900Z Exceptions to statewide
rules—Columbia River. Notwithstanding the provisions of
WAC 232-28-619, it is unlawful to violate the following pro-
visions, provided that unless otherwise amended, all perma-
nent rules remain in effect:

1. Columbia River:

i. From a true north-south line through Buoy 10 to Hay-
den Island powerlines (west towers): Effective March 1
through April 18, 2009, daily salmonid limit 6 fish, no more
than 2 adult salmon or steelhead, or one of each, of which no
more than one may be an adult Chinook. Release all wild
Chinook. Effective March 16, 2009, fishing for salmon,
steelhead and shad is open only on Thursdays, Fridays and
Saturdays.

ii. From Hayden Island powerlines (west towers)
upstream to Bonneville Dam: Effective March 1 through
April 22, 2009, daily salmonid limit 6 fish, of which no more
than 2 adult salmon or steelhead, or one of each, of which no
more than one may be an adult Chinook. Release all wild
Chinook. Effective March 23, 2009, fishing for salmon,
steelhead and shad is open only on Wednesdays, Thursdays,
Fridays and Saturdays.

iii. From Tower Island power lines in Bonneville Pool
upstream to McNary Dam, plus Washington bank between
Bonneville Dam and the Tower Island power lines (except
for those waters closed under permanent regulations): Effec-
tive March 16 through April 30, 2009, daily salmonid limit 6
fish, of which no more than 2 adult salmon or steelhead or
one of each. Release all wild Chinook. Fishing for salmon,
steelhead, and shad is open seven days per week.

iv. For the mainstem Columbia River salmon and steel-
head fishery upstream of the Rocky Point/Tongue Point line,
effective February 15 through June 15, 20009, it is unlawful
when fishing from vessels which are less than 30 feet in
length, substantiated by Coast Guard documentation or
Marine Board registration, to totally remove from the water
any salmon or steelhead required to be released.

Reviser's note: The unnecessary underscoring in the above section

occurred in the copy filed by the agency and appears in the Register pursuant
to the requirements of RCW 34.08.040.

REPEALER

The following section of the Washington Administrative
Code is repealed, effective May 1, 2009:

WAC 232-28-61900Z Exceptions to statewide

rules—Columbia River.
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WSR 09-05-062
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 09-18—Filed February 12, 2009, 3:47 p.m., effective February 16,
2009, 7:00 p.m.]

Effective Date of Rule: February 16, 2009, 7:00 p.m.

Purpose: The purpose of this rule making is to allow
nontreaty commercial fishing opportunity in the Columbia
River while protecting fish listed as threatened or endangered
under the Endangered Species Act. This rule making imple-
ments federal court orders governing Washington's relation-
ship with treaty Indian tribes, federal law governing Wash-
ington's relationship with Oregon, and Washington fish and
wildlife commission policy guidance for Columbia River
fisheries.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-33-01000Y; and amending WAC 220-
33-010.

Statutory Authority for Adoption:
77.12.045, and 77.12.047.

Other Authority: United States v. Oregon, Civil No. 68-
513-KI (D. Or.), Order Adopting 2008-2017 United States v.
Oregon Management Agreement (Aug. 12, 2008) (Doc. No.
2546); Northwest Gillnetters Ass'n v. Sandison, 95 Wn.2d
638, 628 P.2d 800 (1981); Washington fish and wildlife com-
mission policies concerning Columbia River fisheries; 40
Stat. 515 (Columbia River compact).

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest; and that
state or federal law or federal rule or a federal deadline for
state receipt of federal funds requires immediate adoption of
arule.

Reasons for this Finding: Washington and Oregon
jointly regulate Columbia River fisheries under the congres-
sionally ratified Columbia River compact. Four Indian tribes
have treaty fishing rights in the Columbia River. The treaties
preempt state regulations that fail to allow the tribes an
opportunity to take a fair share of the available fish, and the
states must manage other fisheries accordingly. Sohappy v.
Smith, 302 F. Supp. 899 (D. Or. 1969). A federal court order
sets the current parameters for sharing between treaty Indians
and others. United States v. Oregon, Civil No. 68-513-KI (D.
Or.), Order Adopting 2008-2017 United States v. Oregon
Management Agreement (Aug. 12, 2008) (Doc. No. 2546).

Some Columbia River Basin salmon and steelhead
stocks are listed as threatened or endangered under the fed-
eral Endangered Species Act. On May 5, 2008, the National
Marine Fisheries Service issued a biological opinion under
16 U.S.C. § 1536 that allows for some incidental take of these
species in treaty and nontreaty Columbia River fisheries gov-
erned by the 2008-2017 U.S. v. Oregon Management Agree-
ment. The Washington and Oregon fish and wildlife com-
missions have developed policies to guide the implementa-
tion of such biological opinions in the states' regulation of
nontreaty fisheries.

RCW 77.04.130,

[7]

WSR 09-05-062

Columbia River nontreaty fisheries are monitored very
closely to ensure compliance with federal court orders, the
Endangered Species Act, and commission guidelines.
Because conditions change rapidly, the fisheries are managed
almost exclusively by emergency rule. Representatives from
the Washington (WDFW) and Oregon (ODFW) departments
of fish and wildlife convene public hearings and take public
testimony when considering proposals for new emergency
rules. WDFW and ODFW then adopt regulations reflecting
agreements reached.

Sets the 2009 winter select area fishing season and sets
the April portion of the spring select area fishing season, con-
sistent with Washington fish and wildlife commission guid-
ance of February 7, 2009, and compact action of February 11,
2009. The fishery is consistent with the U.S. v. Oregon Man-
agement Agreement and the associated biological opinion.
Conforms Washington state rules with Oregon state rules.
There is insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 1, Amended 0, Repealed 1; Federal
Rules or Standards: New 1, Amended 0, Repealed 1; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: February 12, 2009.

Phil Anderson

Director

NEW SECTION

WAC 220-33-01000Y Columbia River seasons below
Bonneville. Notwithstanding the provisions of WAC 220-33-
010, WAC 220-33-020, and WAC 220-33-030, it is unlawful
for a person to take or possess salmon, sturgeon, and shad for
commercial purposes from Columbia River Salmon Manage-
ment and Catch Reporting Areas 1A, 1B, 1C, 1D, 1E and
Select Areas, except during the times and conditions listed:

1. Blind Slough Select Area

a) Area: Only Blind Slough area open during winter sea-
son (see dates below), and both Blind Slough and Knappa
Slough areas open during spring season (see dates below).

b) Dates: Winter Season: 7:00 p.m. Wednesdays to 7:00
a.m. Thursdays, and 7:00 p.m. Sunday to 7:00 a.m. Monday,
from February 18 through March 29, 2009; and 7:00 p.m.
Sunday, April 5, to 7:00 a.m. Monday, April 6, 2009.

Spring Season: 7:00 p.m. Mondays to 7:00 a.m. Tues-
days, and 7:00 p.m. Thursdays to 7:00 a.m. Fridays from
April 16 through April 28.

c) Gear: Nets are restricted to 100 fathoms in length,
with no weight restriction on leadline. Use of additional

Emergency
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weights or anchors attached directly to the leadline is
allowed. Winter season: 7-inch minimum mesh. Spring
Season: 8-inch maximum mesh.

d) Allowable sales: salmon, shad, and white sturgeon
(43-54 inch fork length). A maximum of five white sturgeon
may be possessed or sold by each participating vessel during
each calendar week (Sunday through Saturday) that the fish-
ery is open.

e) 24-hour quick reporting in effect for Washington buy-
ers.

2. Deep River Select Area

a) Area: From the markers at USCG navigation marker
#16, upstream to the Highway 4 Bridge.

b) Dates: Winter Season: 7:00 p.m. Mondays to 7:00
a.m. Tuesdays from February 16 through March 10. Spring
Season: 7:00 p.m. Sundays to 7:00 a.m. Mondays, and 7:00
p-m. Wednesdays to 7:00 a.m. Thursdays, from April 15
through April 30, 2009.

c¢) Gear: Nets are restricted to a maximum length of 100
fathoms with no weight restriction on leadline. Use of addi-
tional weights or anchors attached directly to the leadline is
allowed. Nets cannot be tied off to any stationary structures.
Nets may not fully cross the navigation channel. Winter sea-
son: 7-inch minimum mesh. Spring season: 8-inch maxi-
mum mesh.

d) Allowable sale: salmon, shad, and white sturgeon
(43-54 inch fork length). A maximum of five white sturgeon
may be possessed or sold by each participating vessel during
each calendar week (Sunday through Saturday) that the fish-
ery is open.

e) Miscellaneous: Transportation or possession of fish
outside the fishing area (except to the sampling station) is
unlawful until department staff has biologically sampled
individual catches. After sampling, fishers will be issued a
transportation permit by agency staff.

f) 24-hour quick reporting in effect for Washington buy-
ers.

3. Tongue Point

a) Area: Tongue Point fishing area includes all waters
bounded by a line extended from the upstream (southern
most) pier (#1) at the Tongue Point Job Corps facility,
through navigation marker #6 to Mott Island, (new spring
lower deadline); a line from a marker at the southeast end of
Mott Island northeasterly to a marker on the northwest tip of
Lois Island, and a line from a marker on the southwest end of
Lois Island, westerly to a marker on the Oregon shore. The
South Channel area includes all waters bounded by a line
from a marker on John Day Point through the green USCG
buoy #7 to a marker on the southwest end of Lois Island,
upstream to an upper boundary line from a marker on Settler
Point, northwesterly to the flashing red USCG marker #10,
and northwesterly to a marker on Burnside Island defining
the upstream terminus of South Channel.

b) Dates: 7:00 p.m. Mondays through 7:00 a.m. Tues-
days and 7:00 p.m. Thursdays through 7:00 a.m. Fridays
from April 20 through April 28, 2009.

¢) Gear: In the Tongue Point fishing area, gear restricted
to 8-inch maximum mesh size, maximum net length of 250
fathoms, and weight not to exceed two pounds on any one
fathom. In the South Channel fishing area, gear restricted to

Emergency
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8-inch maximum mesh size, maximum net length of 100 fath-
oms, no weight restriction on leadline, and use of additional
weights or anchors attached directly to the leadline is
allowed.

d) Allowable sale: salmon, shad, and white sturgeon
(43-54 inch fork length). A maximum of five white sturgeon
may be possessed or sold by each participating vessel during
each calendar week (Sunday through Saturday) that the fish-
ery is open.

e) Miscellaneous: Transportation or possession of fish
outside the fishing area is unlawful until ODFW staff has bio-
logically sampled individual catches. A sampling station will
be established at the MERTS dock. After sampling, fishers
will be issued a transportation permit by agency staff.

f) 24-hour quick reporting in effect for Washington buy-
ers.

Reviser's note: The unnecessary underscoring in the above section
occurred in the copy filed by the agency and appears in the Register pursuant
to the requirements of RCW 34.08.040.

REPEALER

The following section of the Washington Administrative
Code is repealed effective May 1, 2009:

WAC 220-33-01000Y Columbia River seasons

below Bonneville.

WSR 09-05-063
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 09-20—Filed February 12, 2009, 4:33 p.m., effective March 1, 2009]

Effective Date of Rule: March 1, 2009.

Purpose: The purpose of this rule making is to allow
nontreaty recreational fishing opportunity in the Columbia
River while protecting fish listed as threatened or endangered
under the Endangered Species Act. This rule making imple-
ments federal court orders governing Washington's relation-
ship with treaty Indian tribes, federal law governing Wash-
ington's relationship with Oregon, and Washington fish and
wildlife commission policy guidance for Columbia River
fisheries.

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-28-61900A; and amending WAC 232-
28-619.

Statutory Authority for Adoption:
77.12.045, and 77.12.047.

Other Authority: United States v. Oregon, Civil No. 68-
513-KI (D. Or.), Order Adopting 2008-2017 United States v.
Oregon Management Agreement (Aug. 12, 2008) (Doc. No.
2546); Northwest Gillnetters Ass'n v. Sandison, 95 Wn.2d
638, 628 P.2d 800 (1981); Washington fish and wildlife com-
mission policies concerning Columbia River fisheries; 40
Stat. 515 (Columbia River compact).

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or

RCW 77.04.130,
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general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest; and that
state or federal law or federal rule or a federal deadline for
state receipt of federal funds requires immediate adoption of
arule.

Reasons for this Finding: Washington and Oregon
jointly regulate Columbia River fisheries under the congres-
sionally ratified Columbia River compact. Four Indian tribes
have treaty fishing rights in the Columbia River. The treaties
preempt state regulations that fail to allow the tribes an
opportunity to take a fair share of the available fish, and the
states must manage other fisheries accordingly. Sohappy v.
Smith, 302 F. Supp. 899 (D. Or. 1969). A federal court order
sets the current parameters for sharing between treaty Indians
and others. United States v. Oregon, Civil No. 68-513-KI (D.
Or.), Order Adopting 2008-2017 United States v. Oregon
Management Agreement (Aug. 12, 2008) (Doc. No. 2546).

Some Columbia River Basin salmon and steelhead
stocks are listed as threatened or endangered under the fed-
eral Endangered Species Act. On May 5, 2008, the National
Marine Fisheries Service issued a biological opinion under
16 U.S.C. § 1536 that allows for some incidental take of these
species in treaty and nontreaty Columbia River fisheries gov-
erned by the 2008-2017 U.S. v. Oregon Management Agree-
ment. The Washington and Oregon fish and wildlife com-
missions have developed policies to guide the implementa-
tion of such biological opinions in the states' regulation of
nontreaty fisheries.

Columbia River nontreaty fisheries are monitored very
closely to ensure compliance with federal court orders, the
Endangered Species Act, and commission guidelines.
Because conditions change rapidly, the fisheries are managed
almost exclusively by emergency rule. Representatives from
the Washington (WDFW) and Oregon (ODFW) departments
of fish and wildlife convene public hearings and take public
testimony when considering proposals for new emergency
rules. WDFW and ODFW then adopt regulations reflecting
agreements reached.

Makes the salmon daily limit the same in Deep River as
in the adjacent mainstem Columbia River during those days
when the Columbia is open to retention of salmon. Regula-
tion is consistent with Washington fish and wildlife commis-
sion guidance of February 7, 2009, and compact/joint state
action of February 11, 2009. The fishery is consistent with
the U.S. v. Oregon Management Agreement and the associ-
ated biological opinion. Conforms Washington state rules
with Oregon state rules. There is insufficient time to adopt
permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 1, Amended 0, Repealed 1; Federal
Rules or Standards: New 1, Amended 0, Repealed 1; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: February 12, 2009.

Phil Anderson

Director

NEW SECTION

WAC 232-28-61900A Exceptions to statewide
rules—Deep River. Notwithstanding the provisions of WAC
232-28-619, effective March 1, 2009 through April 30, 2009,
the daily limit for salmon in Deep River (Wahkiakum
County) may not include more than one adult hatchery Chi-
nook during those days when the adjacent Columbia River
waters are open to retention of salmon.

REPEALER

The following section of the Administrative Code is
repealed effective May 1, 2009:

WAC 232-28-61900A Exceptions to statewide

rules—Deep River.

WSR 09-05-069
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 09-21—Filed February 13, 2009, 12:27 p.m., effective February 14,
2009, 8:00 a.m.]

Effective Date of Rule: February 14, 2009, 8:00 a.m.

Purpose: Amend commercial fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-52-04600C; and amending WAC 220-
52-046.

Statutory Authority for Adoption: RCW 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Mandatory pick rate allow-
ance for coastal crab will be achieved by the opening dates
contained herein. The stepped opening periods/areas will
also provide for fair start provisions. This rule is necessary to
meet the terms of state-tribal management agreements for the
current season. There is insufficient time to adopt permanent
rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or

Emergency
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Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: February 13, 2009.

Phil Anderson

Director

NEW SECTION

WAC 220-52-04600E Coastal crab seasons. Notwith-
standing the provisions of WAC 220-52-046, effective
immediately until further notice, it is unlawful to fish for
Dungeness crab in Washington coastal waters, the Pacific
Ocean, Grays Harbor, Willapa Bay, or the Columbia River,
except as provided for in this section.

(1) The area from Klipsan Beach (46°28.00) to the WA/
OR border (46°15.00) and Willapa Bay.

(2) For the purposes of this order, the waters of Willapa
Bay are defined to include the marine waters east of a line
connecting 46°44.76 N, 124°05.76 W and 46°38.93 N,
124°04.33 W.

(3) Vessels that participate in the coastal commercial
Dungeness crab fishery in the waters from Point Arena, Cal-
ifornia to Klipsan Beach, Washington (46°28.00), including
Willapa Bay, before the area north of Klipsan Beach (46°28.
00) opens, are prohibited from:

*  Fishing in the area between Oysterville (46°33.00)
and Destruction Island (47°40.50') until 8:00 a.m.
February 16, 2009.

(4) Crab gear may be set in the area between Klipsan
Beach (46°28.00) and the U.S. Canadian border including
Grays harbor.

(5) It is lawful to pull crab gear in the area between Klip-
san Beach and the U.S. Canadian border and Grays Harbor
effective immediately.

(6) The Quinault Primary special management area
(PSMA) is closed to fishing for Dungeness crab until further
notice. The PSMA includes the area shoreward of a line
approximating the 27-fathom depth curve between Raft River
(47°28.00) and Copalis River (47°08.00) according to the fol-
lowing coordinates:

Northeast Corner (Raft River):
Northwest Corner:
Southwest Corner:

47°28.00 N. Lat.
47°28.00 N. Lat.
47°08.00 N. Lat.
47°08.00 N. Lat.

124°20.70 W. Lon.
124°34.00 W. Lon.
124°24.75 W. Lon.

Southeast Corner (Copalis 124°11.20 W. Lon.

River):

(7) The Quileute Special Management area (SMA) is
closed to fishing until further notice. The SMA includes the
area shoreward of a line approximating the 30-fathom depth

Emergency
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curve between Destruction Island and Cape Johnson accord-
ing to the following points:

*  Northeast Corner; Cape Johnson 47°58.00' N. Lat. -
124°40.40' W. Lon.

¢ Northwest Corner; 47°58.00' N. Lat. - 124°49.00' W.
Lon.

¢ Southwest Corner; 47°40.50' N. Lat. - 124°40.00' W.
Lon.

¢ Southeast Corner; Destruction Island; 47°40.50" N.
Lat - 124°24.43' W. Lon.

(8) The Makah Special Management Area (SMA) is
closed to fishing until 8:00 AM February 14, 2009. It is
unlawful for a vessel to use more than 200 pots in the Makah
SMA from 8:00 a.m. February 14, 2009 through 7:59 a.m.
March 16, 2009. Fishers must pre-register with the Depart-
ment of Fish and Wildlife 24 hours prior to deploying gear in
this area by one of the three following methods:

e Fax transmission to Brandon Bryant at 360-664-
0689;

*  Email to Brandon Bryant at: bryanblb@dfw.wa.gov
or

e Telephone call to:
4628, ext. 229

The Makah SMA includes the waters between 48°02.15
N. Lat. and 48°19.50 N. Lat. east of a line connecting those
points and approximating the 25-fathom line according to the
following coordinates:

Brandon Bryant at 360-249-

¢ Northeast Corner: Tatoosh Island
¢ Northwest Corner: 48°19.50 N. Lat. - 124°50.45 W.

Lon.

¢ Southwest Corner: 48°02.15 N. Lat. - 124°50.45 W.
Lon.

¢ Southeast Corner: 48°02.15 N. Lat. - 124°41.00 W.
Lon.

(9) It is unlawful to fish for or possess Dungeness crabs
or to set crab gear in waters of the Pacific Ocean adjacent to
the states of Oregon or California without the licenses or per-
mits required to commercially fish for Dungeness crab within
the state waters of Oregon or California. Washington coastal
Dungeness crab permits are valid only in Washington state
waters, the Columbia River, Willapa Bay, Grays Harbor and
the Pacific Ocean in federal waters north of the Washing-
ton/Oregon border (46°15.00 N. Latitude), extending 200
nautical miles westward.

(10) All other provisions of the permanent rule remain in
effect.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

REPEALER

The following section of the Washington Administrative
Code is repealed effective 8:00 a.m. February 14, 2009:

WAC 220-52-04600C Coastal crab seasons. (09-06)
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WSR 09-05-086
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 09-22—Filed February 17, 2009, 3:43 p.m., effective February 17,
2009, 3:43 p.m.]

Effective Date of Rule: Immediately.

Purpose: The purpose of this rule making is to provide
for treaty Indian fishing opportunity in the Columbia River
while protecting salmon listed as threatened or endangered
under the Endangered Species Act. This rule making imple-
ments federal court orders governing Washington's relation-
ship with treaty Indian tribes and federal law governing
Washington's relationship with Oregon.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-32-05100J and 220-32-05100K; and
amending WAC 220-32-051.

Statutory Authority for Adoption:
77.12.045, and 77.12.047.

Other Authority: United States v. Oregon, Civil No. 68-
513-KI (D. Or.), Order Adopting 2008-2017 United States v.
Oregon Management Agreement (Aug. 12, 2008) (Doc. No.
2546); Puget Sound Gillnetters Ass'n v. Moos, 92 Wn.2d 939,
603 P.2d 819 (1979); State v. James, 72 Wn.2d 746, 435 P.2d
521 (1967); 40 Stat. 515 (Columbia River compact).

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest; and that
state or federal law or federal rule or a federal deadline for
state receipt of federal funds requires immediate adoption of
arule.

Reasons for this Finding: The Yakama, Warm Springs,
Umatilla, and Nez Perce Indian tribes have treaty fishing
rights in the Columbia River and inherent sovereign authority
to regulate their fisheries. Washington and Oregon also have
some authority to regulate fishing by treaty Indians in the
Columbia River, authority that the states exercise jointly
under the congressionally ratified Columbia River compact.
Sohappy v. Smith, 302 F. Supp. 899 (D. Or. 1969). The tribes
and the states adopt parallel regulations for treaty Indian fish-
eries under the supervision of the federal courts. A court
order sets the current parameters. United States v. Oregon,
Civil No. 68-513-KI (D. Or.), Order Adopting 2008-2017
United States v. Oregon Management Agreement (Aug. 12,
2008) (Doc. No. 2546). Some salmon and steelhead stocks in
the Columbia River are listed as threatened or endangered
under the federal Endangered Species Act. On May 5, 2008,
the National Marine Fisheries Service issued a biological
opinion under 16 U.S.C. § 1536 that allow for some inciden-
tal take of these species in the fisheries as described in the
2008-2017 U.S. v. Oregon Management Agreement.

Columbia River fisheries are monitored very closely to
ensure consistency with court orders and Endangered Species
Act guidelines. Because conditions change rapidly, the fish-
eries are managed almost exclusively by emergency rule. As
required by court order, the Washington (WDFW) and Ore-
gon (ODFW) departments of fish and wildlife convene public

RCW 77.04.130,
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hearings and invite tribal participation when considering pro-
posals for new emergency rules affecting treaty fishing
rights. Sohappy, 302 F. Supp. at 912. WDFW and ODFW
then adopt regulations reflecting agreements reached.

Closes the treaty Indian winter gillnet season in Bonnev-
ille Pool. Prohibits the sale of sturgeon caught in the Bonnev-
ille Pool from ongoing platform and hook and line fisheries.
Fisheries are consistent with the 2008-2017 interim manage-
ment agreement and the biological opinion. Rule is consis-
tent with action of the Columbia River compact on January
29 and February 13, 2009. Conforms state rules with tribal
rules. There is insufficient time to adopt permanent regula-
tions.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 1, Amended 0, Repealed 2; Federal
Rules or Standards: New 1, Amended 0, Repealed 2; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 2.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: February 17, 2009.

Phil Anderson

Director

NEW SECTION

WAC 220-32-05100K Columbia River salmon sea-
sons above Bonneville Dam. Notwithstanding the provi-
sions of WAC 220-32-050, WAC 220-32-051, WAC 220-32-
052 and WAC 220-32-058, effective immediately until fur-
ther notice, it is unlawful for a person to take or possess
salmon, shad, or sturgeon for commercial purposes in
Columbia River Salmon Management and Catch Reporting
Areas 1F, 1G, and 1H; except that those individuals possess-
ing treaty fishing rights under the Yakima, Warm Springs,
Umatilla, and Nez Perce treaties may fish for salmon, steel-
head, walleye, shad, carp, or sturgeon under the following
provisions:

1. Open Areas: SMCRA 1F, 1G, 1H:

a. Season: Open immediately through March 21, 2009.

b. Gear: Hoop nets, dip bag nets, and rod and reel with
hook and line.

c. Allowable sale: Sturgeon, steelhead, walleye, shad,
carp, walleye, bass, and yellow perch. Sturgeon between 43-
54 inches in fork length in The Dalles (1G) and John Day
pools (1H) may be sold or retained for subsistence purposes.
In the Bonneville Pool (1F), sturgeon may only be retained
for subsistence purposes and must be between 38-54 inches
in fork length. Live release of all oversize and under-size
sturgeon is required. Salmon may not be sold, but may be
retained for ceremonial and subsistence purposes.
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2. Open Areas: SMCRA 1G, 1H.

a. Season: immediately through 6:00 p.m. March 21,
20009.

b. Gear: No mesh restriction on gillnets.

c. Allowable sale: Sturgeon, steelhead, walleye, shad,
carp, walleye, bass, yellow perch and sturgeon. Sturgeon
between 43-54 inches in fork length in The Dalles and John
Day pools may be sold or retained for subsistence purposes.
Live release of all oversize and under-size sturgeon is
required. Salmon may not be sold, but may be retained for
ceremonial and subsistence purposes.

3. Open Area: On the Washington shoreline from 600
feet below the fish ladder at the Bonneville Dam North shore
powerhouse, downstream to Beacon Rock (bank fishing
only), for enrolled Yakama Nation members. Consistent
with the 2007 MOA between Washington and Yakama
Nation.

a. Season: immediately through 6:00 p.m. March 21,
2009

b. Gear: hoop nets, dip bag nets, and rod and reel with
hook-and-line.

c. Allowable Sales: Steelhead, walleye, carp, shad, cat-
fish, bass and yellow perch. Chinook may not be sold, but
may be retained for Ceremonial and Subsistence (C&S) pur-
poses. Sturgeon retention is prohibited, and may not be
sold nor retained for ceremonial & subsistence purposes.
Fish landed during an open commercial period may be sold at
any time. Sales may not occur on USACE property.

4. 24-hour quick reporting required for Washington
wholesale dealers, WAC 220-69-240, for all areas.

5. Notwithstanding the provisions of WAC 220-32-058,
the closed area at the mouth of:

a. Hood River, are those waters along the Oregon side of
the Columbia River and extend to mid-stream at right angles
to the thread of the Columbia River between markers located
approximately 0.85 miles downriver from the west bank at
the end of the break wall at the west end of the port of Hood
River, and 1/2 miles upriver from the east bank.

b. Herman Creek, are those waters upstream from a line
between deadline markers near the mouth. One marker is
located on the east bank piling, and the other is located on the
west bank to the north of the boat ramp.

c. Deschutes River, are those waters of the Columbia
River extending to midstream at right angles to the thread of
the Columbia River between points 1/2 miles upstream from
the eastern shoreline to one mile downstream from the west-
ern shoreline.

d. Umatilla River, are those waters of the Columbia
River extending to midstream at right angles to the thread of
the Columbia River between points 1/2 miles upstream from
the eastern shoreline to one mile downstream from the west-
ern shoreline.

e. Big White Salmon River, are those waters of the
Columbia River extending to midstream at right angles to the
thread of the Columbia River between a marker located 1/2
miles downstream from the west bank, upstream to Light
HH35H.

f. Wind River, are those waters of the Columbia River
extending to midstream at right angles to the thread of the
Columbia River between markers located 1-1/4 miles down-
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stream from the west bank and 1/2 miles upstream from the
east bank.

g. Klickitat River, are those waters of the Columbia
River extending to midstream at right angles to the thread of
the Columbia River between the downstream margin of Lyle
Landing; downstream to a marker located near the railroad
tunnel approximately 1/8-mile downstream from the west
bank.

h. Little White Salmon River, are those waters of the
Columbia River extending to midstream at right angles to the
thread of the Columbia River between Light ""27" upstream
to a marker located approximately 1/2 miles upstream from
the eastern shoreline.

6. Notwithstanding the provisions of WAC 220-22-010,
during the open periods described above:

a. Area 1F (Bonneville pool) includes those waters of the
Columbia River upstream from the Bridge of the Gods, and
downstream from the west end of the 3 Mile Rapids located
approximately 1.8 miles below the Dalles Dam.

b. Area 1G (The Dalles pool) includes those waters of
the Columbia River upstream from a line drawn between a
deadline marker on the Oregon shore located approximately
3/4 miles above The Dalles Dam fishway exit, thence at a
right angle to the thread of the river to a point in mid-river,
then downstream to Light ""1" on the Washington shore, and
downstream from Preacher's Eddy Light below John Day
Dam.

c. Area 1H (John Day pool) includes those waters of the
Columbia River upstream from a fishing boundary marker
approximately 1/2 miles above the John Day River, Oregon,
extending at a right angle across the thread of the river to a
point in mid-river, then downstream to a fishing boundary
marker on the Washington shore approximately opposite the
mouth of the John Day River, and downstream from a line at
a right angle across the thread of the river one mile down-
stream from McNary Dam.

Reviser's note: The typographical errors in the above section occurred
in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 220-32-05100J Columbia River salmon sea-
sons above Bonneville Dam.

(09-11)

The following section of the Washington Administrative
Code is repealed effective 6:01 p.m. March 21, 2009:

WAC 220-32-05100K Columbia River salmon sea-

sons above Bonneville Dam.



