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WSR 09-07-094
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed March 18, 2009, 7:01 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 08-
23-042.

Title of Rule and Other Identifying Information: The
department is amending chapter 388-832 WAC, Individual
and family services program.

Hearing Location(s): Blake Office Park East, Rose
Room, 4500 10th Avenue S.E., Lacey, WA 98503 (one block
north of the intersection of Pacific Avenue S.E. and Alhadeff
Lane. A map or directions are available at http://www.dshs.
wa.gov/msa/rpau/docket.html or by calling (360) 664-6094),
on May 5, 2009, at 10:00 a.m.

Date of Intended Adoption: Not earlier than May 6,
2009.

Submit Written Comments to: DSHS Rules Coordina-
tor, P.O. Box 45850, Olympia, WA 98504, delivery 4500
10th Avenue S.E., Lacey, WA 98503, e-mail DSHSRPAU
RulesCoordinator[ @dshs.wa.gov], fax (360) 664-6185, by 5
p-m. on May 5, 2009.

Assistance for Persons with Disabilities: Contact Jen-
nisha Johnson, DSHS rules consultant, by April 21, 2009,
TTY (360) 664-6178 or (360) 664-6094 or by e-mail at
johnsjl4@dshs.wa.gov.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: These proposed
rules clarify existing language and remove certain limitations
for the receipt of services under the individual and family ser-
vices program.

Washington
Administrative
Code Effect of Rule
388-832-0001 Adds or amends definitions used in
Definitions this chapter.
(amended)
388-832-0005 Reformats this section.
(amended)
388-832-0007 Removes unnecessary language.
(amended)
388-832-0015 Clarifies language.
(amended)
388-832-0020 Adds a cross-reference.
(amended)
388-832-0022 Clarifies the name of the assessment.
(amended)
388-832-0023 Adds a cross-reference.
(amended)
388-832-0024 Clarifies language.
(amended)
388-832-0025 Clarifies that a client cannot receive
(amended) IFS and SSP for the same reason.
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Washington
Administrative
Code Effect of Rule
388-832-0060 Clarifies language.
(amended)
388-832-0065 Removes the twelve-month limitation
(amended) for out of home placement and clari-

fies language.

388-832-0067
(amended)

Limits the receipt of IFS program ser-
vices to children under age eighteen if
the parent is also a client of DDD.

388-832-0070

Changes "wait" list to "request" list.

(amended)
388-832-0072 Changes "wait" list to "request" list
(amended) and allows a client to remain on the

request list if in a temporary placement
with plans top [to] return home.

388-832-0075

Changes "wait" list to "request" list.

(amended)
388-832-0080 Changes "wait" list to "request" list
(amended) and clarifies when a client must

respond to a notification to schedule an
assessment.

388-832-0082

Changes "wait" list to "request” list

(amended) and clarifies the request date.
388-832-0085 Changes "wait" list to "request” list
(amended) and changes "new" participants to

"additional" participants.

388-832-0087

Changes "wait" list to "request” list

(amended) and clarifies language.
388-832-0090 Clarifies language.

(amended)

388-832-0091 Clarifies language.

(amended)

388-832-0113 Clarifies language.

(amended)

388-832-0120 Corrects typographical errors.
(amended)

388-832-0123 Corrects the name of the "medically
(amended) intensive children's program."
388-832-0125 Spells out the acronym "COPES."
(amended)

388-832-0127 Removes the requirement to request an
(amended) ETR and obtain approval from the

director of DDD.

388-832-0128

Adds "review" as a time when the ISP

(amended) plan may become effective.
388-832-0135 Removes the limitation that the need
(amended) must "result" from a developmental

disability.

388-832-0136
(amended)

Clarifies language.
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WAC 388-332-0170 may not be paid
as an excess medical cost and adds a
cross-reference.

388-832-0170

Clarifies language.

(amended)
388-832-0175 Specifies that DDD will pay the con-
(amended) tracted therapist directly for therapy

services.

388-832-0180
(amended)

Clarifies language, specifies that DDD
will determine the need and amount of
services based on the information from
the treating professional and adds a
cross-reference.

388-832-0185
(amended)

Adds repairs for damages to a client's
residence resulting from the client's
disability to allowable architectural
modifications and adds repairs and
maintenance to vehicular modifica-
tions to allowable vehicular modifica-
tions.

388-832-0195

Clarifies language.

(amended)
388-832-0200 Removes the limitation that equipment
(amended) and supplies must be "specialized

medical" and clarifies language.

388-832-0205

Clarifies who are qualified providers

(amended) of equipment and supplies.
388-832-0210 Removes the limitation that equipment
(amended) and supplies must be "specialized

medical" and excludes supplies for
incontinence as requiring prior

Washington Washington
Administrative Administrative
Code Effect of Rule Code Effect of Rule
388-832-0137 Clarifies language when the annual approval by the DDD regional admin-
(amended) allocation may be used. istrator.
388-832-0160 Removes "guardian" at work as a con- 388-832-0215 Specifies that specialized clothing
(amended) dition when respite care can be given. (amended) must be "nonrestrictive."
388-832-0165 Clarifies language and replaces 388-832-0220 Changes "family support" contract to
(amended) "related to the person's disability" with (amended) "IFS" contract.
"deemed necessary by their health care 388-832-0225 Clarifies language.
professional." (amended)
388-832-0166 Adds that excess medical costs may be 388-832-0235 Clarifies the definition of copays.
(amended) paid to a DDD contracted provider, (amended)
changes "family support contract" to 388-832-0240 Changes "family support" contract to
IFS contract and extends the length of (amended) "IFS" contract.
tlmej to remit receipts from thirty days 388-832-0245 Clarifics language.
to ninety days. (amended)
388-832-0168 Re.p.l ac'es .rel'a ted to the person’s dis- 388-832-0255 Changes "family support" contract to
(amended) ability" with "deemed necessary by oo
. ) . (amended) IFS" contract.
their health care professional," speci- 02 Tarifios 1 n o
fies that therapies included under 388-832-0260 C arttics language, removes the prohi-
(amended) bition against purchasing bus passes,

removes the need for prior approval
and clarifies what may be reimbursed
as per diem costs.

388-832-0275

Clarifies language and removes the

(amended) need for prior approval.

388-832-0285 Adds a cross reference to a DDD pol-
(amended) icy.

388-832-0290 Specifies that DDD will determine the
(amended) need and amount of behavior manage-

ment based on the information from
the treating professional.

388-832-0308

Changes "family support" contract to

(amended) "IFS" contract and clarifies language.
388-832-0310 Removes the need for prior approval.
(amended)

388-832-0315 Clarifies language.

(amended)

388-832-0320 Changes "family support" contract to
(amended) "IFS" contract and adds the recre-

ational opportunity contract as an
additional method for reimbursement.

388-832-0325

Clarifies language and removes the

(amended) requirement of prior approval.
388-832-0330 Clarifies language.

(amended)

388-832-0332 Clarifies language.

(amended)

388-832-0333 Adds DVR as a source of funding that
(amended) must be accessed and clarifies lan-

guage.

Proposed

[2]




Washington State Register, Issue 09-08

Washington
Administrative
Code Effect of Rule

388-832-0335 Reformats the section for clarity.
(amended)

388-832-0340 Reformats the section for clarity.
(amended)

388-832-0345 Changes the requirement of prior
(amended) approval from the DDD director to the

DDD regional administrator.

388-832-0350 Clarifies language.

(amended)

388-832-0353 Clarifies language.

(amended)

388-832-0366 Lengthens the period of time from
(amended) sixty to ninety days.

388-832-0367 Lengthens the period of time from
(amended) sixty to ninety days and clarifies lan-

guage.
Clarifies language.

388-832-0369
(amended)

388-832-0460
(amended)

Reasons Supporting Proposal: See above.

Statutory Authority for Adoption: RCW 71A.12.030,
71A.12.040.

Statute Being Implemented: Title 71A RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent:
services, governmental.

Name of Agency Personnel Responsible for Drafting:
Debbie Roberts, 640 Woodland Square Loop S.E., Lacey,
WA 98503-1045, P.O. Box 45310, Olympia, WA 98507-
5310, e-mail roberdx@dshs.wa.gov, (360) 725-3400, fax
(360) 404-0955; Implementation: Debbie Couch, 640 Wood-
land Square Loop S.E., Lacey, WA 98503-1045, P.O. Box
45310, Olympia, WA 98507-5310, e-mail couchdg@dshs.
wa.gov, (360) 725-3515, fax (360) 404-0955; and Enforce-
ment: Doug Washburn, 640 Woodland Square Loop S.E.,
Lacey, WA 98503-1045, P.O. Box 45310, Olympia, WA
98507-5310, e-mail washbdc@dshs.wa.gov, (360) 725-3452,
fax (360) 404-0955.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. DDD has analyzed
these rules and concluded that they do not impact small busi-
nesses or small nonprofits.

A cost-benefit analysis is not required under RCW
34.05.328. These rules are exempt from the preparation of a
cost-benefit analysis pursuant to RCW 34.05.328 (5)(b)(ii)
and (vii) as they incorporate Washington state legislation,
clarify rules without changing their effect and relate only to
client medical or financial eligibility.

Clarifies language.

Department of social and health

March 9, 2009
Stephanie E. Schiller
Rules Coordinator
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AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0001 What definitions apply to this
chapter? The following definitions apply to this chapter:

"Agency provider" means a licensed and/or ADSA cer-
tified business that is contracted with ADSA or a county to
provide DDD services (e.g., personal care, respite care, resi-
dential services, therapy, nursing, employment, etc.).

"Allocation" means an amount of funding available to
the client and family for a maximum of twelve months, based
upon assessed need.

"Authorization' means DDD approval of funding for a
service as identified in the individual support plan or evi-
dence of payment of a service.

"Back-up caregiver" is a person who has been identi-
fied as an informal caregiver and is available to provide assis-
tance as an informal caregiver when other caregivers are
unavailable.

"Client" means a person who has a developmental dis-
ability as defined in RCW 71A.10.020(3) who also has been
determined eligible to receive services by the division under
chapter 71A.16 RCW.

"DDD" means the division of developmental disabili-
ties, a division within the aging and disability services admin-
istration (ADSA), department of social and health services
(DSHS).

"Department” means the department of social and
health services (DSHS).

"Emergency" means the client's health or safety is in
jeopardy.

"Family" means

(G

B
a—anareratCaoy-o

miner-ehild)) relatives who live in the
eligible client. Relatives include spouse or registered domes-
tic partner; natural, adoptive or step parent; grandparent;
child; stepchild; sibling; stepsibling; uncle; aunt; first cousin;
niece; or nephew.

"Family home" means the residence where you and
your relatives live.

"Formal caregiver" is a person/agency who receives
payment from DDD to provide a service.

"Individual and family services contract" means a

contract between DDD and the family to reimburse the fam-
ily for the purchase of goods and services.

"Individual provider' means an individual who is con-
tracted with DDD to provide medicaid or waiver personal
care, respite care, or attendant care services.

"Individual support plan" or "ISP" is a document that
authorizes the DDD paid services to meet a client's needs
identified in the DDD assessment.

"Informal caregiver" is a person who provides sup-
ports without payment from DDD for a service.

"Legal guardian" means a person/agency, appointed
by a court, which is authorized to make some or all decisions
for a person determined by the court to be incapacitated. In
the absence of court intervention, parents remain the legal
guardian for their child until the child reaches the age of eigh-
teen.

Proposed
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((*Parentfamilysupporteontraet means-acontraet
between DPD-and-the parentto-reimburse-the parentfor-the
purchase-of goods-and-serviecespaid-for by-theparent))

"Pass through contract" means a contract between
DDD and a third party to reimburse the third party for the

purchase of goods and services ((paid-forby-the-third-party)).

"Primary caregiver" is the formal or informal care-
giver who provides the most support.

"Residential habilitation center" or "RHC" is a state
operated facility certified to provide ICF/MR and/or nursing
facility level of care for persons with developmental disabili-
ties per chapter 71A.20 RCW.

"Significant change' means changes in your medical
condition, caregiver status, behavior, living situation or
employment status.

"State funded services' means services that are funded
entirely with state dollars.

"State supplementary payment" or "SSP" means a
state paid cash assistance program for certain DDD clients
eligible for supplemental security income per chapter 388-
827 WAC.

"You" means the client.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0005 What is the individual and fam-
ily services program? The "individual and family services
program" (IFS program) is a state-only funded program that:

(1) Provides an array of services to families to help
maintain and stabilize the family unit; and

(2) Replaces ((“%%88—8&5—%99—%0&@—388-825—242

(a) The family support opportunity program (WAC 388-
825-200 through 388-825-242);

(b) The traditional family support program (WAC 388-
825-252 through 388-825-256):

(c) The family support pilot program (WAC 388-825-
500 through 388-825-595); and

d) Other family support rules
through 388-825-250).

WAC 388-825-244

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0007 What is the purpose of the indi-
vidual and famlly services (IFS) program? The purpose of

the IFS program is to ((have-one DDD-family-suppertpro-
eram-that-will)):

(1) Form a partnership between the state and families to
help support families who have a ((elient-ef)) DDD eligible
family member living in the family home; and

(2) Provide families with a choice of services and allow
families more control over the resources allocated to them.

Proposed
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AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0015 Am I eligible ((to-partieipate-in))
for the IFS program? (1) You are eligible to be considered

for the IFS program if you meet the following criteria:

(a) You are currently an eligible client of DDD;

(b) You live in your family home;

(c) You are not enrolled in a DDD home and community
based services waiver defined in chapter 388-845 WAC;

(d) You are currently enrolled in traditional family sup-
port, family support opportunity or the family support pilot or
funding has been approved for you to receive IFS program
services;

(e) You are age three or older ((as-efJaly15260%));

(f) You have been assessed as having a need for IFS pro-
gram services as listed in WAC 388-832-0140; and

(g) You are not receiving a DDD adult or child residen-
tial service or licensed foster care.

(2) If you are a parent who is a client of DDD, you are
eligible to receive IFS program services in order to promote
the integrity of the family unit, provided:

(a) You meet the criteria in subsections (1)(a) through (f)
above; and

(b) Your minor child who lives in your home is at risk of
being placed up for adoption or into foster care.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0020 Will I be authorized to receive
IFS services if I meet the eligibility criteria in WAC 388-
832-0015? Meeting eligibility criteria per WAC 388-832-
0015 for the IFS program does not ensure access to or receipt
of the IFS program services.

(1) Receipt of IFS services is limited by availability of
funding and your assessed need.

(2) WAC 388-832-0085 through 388-832-0090
describes how DDD will determine who will be approved to
receive funding.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0022 What determines the allocation
of funds available to me to purchase IFS services? The
allocation of funds is based upon the ((HS)) DDD assess-
ment described in chapter 388-828 WAC. The DDD assess-
ment will determine your service level based on your
assessed need.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0023 IfI qualify for another DDD ser-
vice, will my IFS program be reduced or terminated?
Since your IFS amount is based on the assessed need, if your
needs change, the dollar amount ((wi)) may be impacted.
However, if you are qualified for another DDD service, you
can still receive IFS as long as you continue to have an
assessed need and have met the eligibility criteria per WAC
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388-832-0015 for the IFS program with the exception of
WAC 388-832-0024.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0024 If I participate in the IFS pro-
gram, will I be eligible for services through the DDD
home and community based services (HCBS) waiver? (1)
If you participate in the IFS program you may not participate
in the DDD HCBS waiver ((at-the-same-time)).

(2) You may request enrollment in a DDD HCBS waiver
at any time per WAC 388-845-0050.

(3) Participation in the IFS program will not affect your
potential waiver eligibility.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0025 Am I eligible for the IFS pro-
gram if I currently receive other DDD paid services? (1) If
you receive other nonwaiver DDD funded services, you may
be eligible for the IFS program.

(2) If you receive SSP in licu of traditional family sup-

port or family support opportunity, you are not eligible to
receive IFS program funding.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0060 ((€an)) May DDD terminate my
eligibility for the IFS program? You may be terminated
from the IFS program for any of the following reasons:

(1) You no longer meet DDD eligibility per WAC 388-
823-0010 through 388-823-0170;

(2) You no longer meet the eligibility criteria for the IFS
program per WAC 388-832-0015;

(3) You have not used an IFS program service during the
last twelve calendar months;

(4) You cannot be located or do not make yourself avail-
able for the annual DDD assessment;

(5) You refuse to participate with DDD in service plan-
ning; and/or

(6) You begin to receive a DDD residential service.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0065 IfI go into a temporary out of
home placement, will I be eligible for IFS upon my return

home? ((Yeu-eanapply-for)) (1) If you are disenrolled in the

IFS program due to out of home placement, you may request
reinstatement in the IFS program once you return to your

family home ((fremplacement)).

(2) You may make this request by contacting your DDD

case manager((;f-your-out-of-homeplacement-deesnot
execeed-twelve-menths)).

(3) Your case manager will schedule an assessment with
you and, if you meet all the eligibility criteria described in
WAC 388-832-0015, have an assessed need, and funding is

[51]
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available, you ((will)) may receive an IFS program alloca-
tion.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0067 ((HJ-am—aparent-with-a-devel-
isabit i 5)) Are my chil-

dren eligible for IFS program services, if I am a client of
DDD? If you are a parent with a developmental disability and
a client of DDD, your children may be eligible for IFS pro-
gram services if funding is available and your children:

(1) Are ages birth through ((twenty-ene)) seventeen
years of age;

(2) Are at risk of out of home placement; and

(3) Live with you.

INDIVIDUAL AND FAMILY SERVICES PROGRAM
((WALF)) REQUEST LIST

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0070 What is the IFS program
((wait)) request list? The IFS ((wait)) request list is a list of
clients who live with their family and the family has
requested family support services. At the time of the family's
request for IFS program services, funding was not available;
therefore these clients were placed on the IFS program
((wait)) request list effective on the date of their request.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0072 Who is eligible to be on the IFS
program ((wait)) request list? (1) To be on the IFS ((wait))
request list you must live in your family home and remain eli-
gible for DDD services.

(2) If you are in temporary placement and the plan is to

return home you may remain on the IFS request list.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0075 Do I have to have a DDD assess-
ment before I can be added to the IFS ((wait)) request
list? You do not have to have a DDD assessment prior to your
name being added to the IFS ((wait)) request list.

(1) Your name and request date will be added to the
((wwait)) request list.

(2) A notice will be sent to you to let you know your
name has been added to the IFS ((wait)) request list.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0080 How or when am I taken off the
IFS ((wait)) request list? You are taken off the ((wait)) [ES
request list if:

(1) You no longer live in your family home;

(2) You are no longer eligible for DDD services;

Proposed
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(3) You request your name to be removed from the IFS
((wait)) request list;

(4) You do not respond ((te)) by the date outlined on the
IFS notification to schedule the DDD assessment;

(5) You are offered IFS services and ((aeeept-er)) refuse
services; or

(6) You are on the HCBS waiver((;-er

7 Your DBE l . Lot

bleforthe HFSprogram)).

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0082 If the DDD assessment deter-
mines I am not eligible for the IFS program, may I remain
on the IFS ((wait)) request list? If the DDD assessment
determines you are not eligible for the IFS program, you may
request to remain on the ((waittist-however,—your)) request
list. The date ((wil-ehange)) you ask to remain on the list

becomes your new request date ((efyreureurrent-assess-
ment)).

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0085 When there is state funding
available to enroll ((#ew)) additional clients in the IFS
program, how will DDD select from the clients on the IFS
program ((wait)) request list? When there is state funding
available for ((new)) additional IFS participants, DDD may
enroll participants based on the following considerations:

(1) Clients who have requested residential habilitation
center (RHC) respite, emergency services, or residential
placement, prior to June 30, 2007.

(2) Clients with the highest scores in caregiver and
behavior status on the mini assessment.

(3) Clients who have been on the IFS program ((wait))
request list the longest.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0087 What happens next if I am
selected from the IFS program ((wait)) request list? If you
are selected from the IFS program ((wait)) request list:

(1) Your DDD case/resource manager will contact you,
and determine if you meet the eligibility criteria for IFS pro-
gram per WAC 388-832-0015 (((D-theugh+(6);)).

(2) If you meet the criteria per (1) above, your
case/resource manager will schedule an appointment to com-
plete your DDD assessment or reassessment.

(3) If you have not been receiving any DDD paid ser-
vices, your DDD eligibility ((wil)) may need to be reviewed
per WAC 388-823-1010(3).

(4) Your DDD eligibility review must be ((eempleted))

finalized prior to ((eempleting)) the completion of the DDD
assessment for the IFS program.

Proposed
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AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0090 If I currently receive funding
from the traditional family support program, the family
support opportunity program or the family support pilot
program, will I qualify for the IFS program? If you cur-
rently receive funding from the traditional family support
program, the family support opportunity program or the fam-
ily support pilot program, you may qualify for the IFS pro-
gram if you meet the eligibility criteria in WAC 388-832-
0015.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0091 If I currently receive funding
from the traditional family support program, the family
support opportunity program or the family support pilot
program, will that funding continue until my next assess-
ment? If you currently receive funding from the traditional
family support (TFS) program, the family support opportu-
nity (FSO) program or the family support pilot (FSP) pro-
gram, you ((wiH)) may continue to receive funding under the
TFS, FSO, or the FSP program until your next DDD assess-
ment.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0113 Will my IFS allocation be
impacted by my income? The amount of ((serviees—you
reeetve)) vour allocation will be solely based on your
assessed needs. Your income will not affect your ((Jevel-of
serviee)) IFS allocation.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0120 Will my IFS allocation be
impacted if I am eligible for medicaid personal care ser-
vices? If you meet financial and functional eligibility for
medicaid personal care services, your IFS allocation will be
adjusted according to WAC 388-828-9100 through 388-828-
9140.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0123 Will my IFS allocation be
impacted if I am eligible for private duty nursing or the
medically intensive children's program? If you meet eligi-
bility for private duty nursing described in WAC 388-106-
1000, or the medically intensive children's program described
in WAC 388-551-3000, your IFS allocation will be adjusted
according to WAC 388-828-9100 through 388-828-9140.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0125 Will my IFS allocation be
impacted if I am eligible for the community options pro-




Washington State Register, Issue 09-08

grams entry system (COPES)? If you are eligible for the
community options programs entry system (COPES), your
IFS allocation will not be adjusted.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0127 What if I have assessed needs
that cannot be met by the IFS program? If you complete
the DDD assessment and are assessed to have an unmet need
and there is no approved funding to support that need, DDD
will offer you referral information for ICF/MR services. In
addition, DDD may:

(1) Provide information and referral for non-DDD com-
munity-based supports; and

(2) Add your name to the waiver data base, if you have
requested enrollment in a DDD HCBS waiver per chapter
388-845 WAC((;and

. . .
feq&'}red—by—t-he—dﬁrfeeter—e-leDD—er—desigﬁee))..

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0128 When is the individual support
plan effective? (1) For an initial individual support plan, the
plan is effective the date DDD signs and approves ((it-after))
the plan based on a signature or verbal consent ((is
obtained)).

(2) For a reassessment, amendment or review of the indi-
vidual support plan, the plan is effective the date DDD signs
and approves it after a signature or verbal consent is obtained.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0135 How ((ean)) may my family use
its IFS program allocation? Your IFS program allocation is
available to pay for any of the services listed in WAC 388-
832-0140 if:

(1) The service need relates to ((and-resultsfrom)) your
((developmental)) disability, and

(2) The need is identified in your DDD assessment and
identified on your ISP.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0136 IfI have a family support reim-
bursement contract, ((ean)) may DDD ask me to verify
my purchases through reviewing receipts? (1) If you have
a family support reimbursement contract, you ((will)) must
first need prior approval from your DDD case manager and
then DDD will ask you to verify your purchases through
reviewing receipts.

(2) You ((need-te)) must submit receipts to your case
manager whenever you are asking for reimbursement.

(3) Your request for reimbursement must be received
within ninety days of the date that the service was received
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and no later than thirty days after the end of your allocation
year.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0137 May I use my allocation over a
two year period for large costly expenditures? (1) You
may not use your allocation over a two year period for a large
costly expenditure.

(2) Your annual allocation ((must)) can only be used dur-
ing the twelve month period your assessed needs were deter-
mined.

(3) If you do not use all of your allocation, your remain-
ing dollars do not carry over to next ((year's-aHoeecation)) year.

(4) ((H-atteastseme)) You must use a portion of your
IFS program ((serviees-are-netusedin-the)) allocation within
your twelve month assessment period((;)) or you ((w#)) may
be terminated from the IFS program.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0160 Are there limits to the respite
care I receive? The following limitations apply to the respite
care you can receive:

(1) Respite cannot replace:

(a) Daycare, childcare or preschool while a parent ((er
guardian)) is at work; and/or

(b) Personal care hours available to you. When determin-
ing your unmet need, DDD will first consider the personal
care hours available to you.

(2) Respite providers have the following limitations and
requirements:

(a) If respite is provided in a private home, the home
must be licensed unless it is the client's home or the home of
a relative of specified degree per WAC 388-825-345;

(b) The respite provider cannot be the spouse of the car-
egiver receiving respite if the spouse and the caregiver reside
in the same residence; and

(c) If you receive respite from a provider who requires
licensure, the respite services are limited to those age-specific
services contained in the provider's license.

(d) The respite care provider cannot be your natural, step
or adoptive parent living with you.

(3) Your caregiver will not be paid to provide DDD ser-
vices for you or other persons at the same time you receive
respite services.

(4) The need for respite must be identified in your ISP
and, in combination with other IFS services, ((eannet)) may
not exceed your IFS allocation.

(5) If your personal care provider is your parent, your
parent provider may not be paid to provide respite services to
any client in the same month that you receive respite services.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0165 What are considered excess
medical costs not covered by another source? Excess med-
ical costs are medical expenses incurred by ((a-elient)) you

Proposed
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after medicaid or private insurance have been accessed or
when ((the-elent-does)) you do not have medical insurance.
This may include the following:

(1) Skilled nursing services (e.g., ventilation, catheter-
ization, and insulin shots);

(2) Psychiatric services;

(3) Medical and dental services ((related-to-the-persen's
disability)) deemed medically necessary by your health care
professional and an allowable medicaid covered expense;

(4) Prescriptions for medications; and/or

(5) ((Cepays)) Medical and ((deduetible-limited-to-your
HS-aleeation)) dental premiums.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0166 How are excess medical costs
paid? (1) Excess medical costs ((are)) may be paid directly to
a DDD contracted provider or reimbursed to a family mem-
ber who has an individual and family ((seppett)) services
contract with the division of developmental disabilities
((and)) if receipts are received within ((thirty)) ninety days
from the date of service.

(2) Skilled nursing services are paid to the DSHS con-
tracted nurse directly.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0168 Are there limits to excess medi-
cal costs? There are limits to excess medical costs.

(1) The ((payment)) service must be of direct medical or
remedial benefit to ((the-individual)) you and deemed medi-
cally necessary ((as-aresult-ofthe-individual's-disability;)) by
your health care professional.

(2) Therapies included under WAC 388-832-0170 may
not be paid under excess medical costs.

(3) Medical and dental premiums are excluded for family
members other than the DDD eligible clients((;-and)).

() (4) The need for excess medical costs must be
identified in your ISP and, in combination with other IFS ser-
vices, ((eannet)) may not exceed your IFS allocation.

() (5) Other restriction per WAC 388-832-0333 also
apply.

(6) Prior approval by regional administrator or designee
is required.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0170 What therapies ((ean)) may I
receive? The therapies you ((ean)) may receive are:

(1) Physical therapy;

(2) Occupational therapy; and/or

(3) Speech, hearing and language therapy.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0175 Who is a qualified therapist?
Providers must be certified, registered or licensed therapists

Proposed

[8]

Washington State Register, Issue 09-08

as required by law and contracted with DDD for the therapy
they are providing. DDD will pay the contracted therapist
directly for the therapy services they provide.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0180 Are there limits to the therapy I
((eaw)) may receive? The following limitations apply to
therapy you may receive:

(1) Additional therapy may be authorized as a service
only after you have accessed what is available to you under
medicaid and any other private health insurance plan or
school;

(2) DDD does not pay for treatment determined by
DSHS to be experimental;

(3) DDD ((and-the-treating professtenal)) determines the
need ((fer)) and amount of services you ((ean)) will receive
based upon information received from the therapist;

(a) DDD may require a second opinion from a DDD
selected provider.

(b) DDD ((wiH)) requires you to provide evidence that
you have accessed your full benefits through medicaid, pri-
vate insurance and the school before authorizing this service.

(4) The need for therapies must be identified in your ISP
and, in combination with other IFS services, ((eannet)) may
not exceed your IFS allocations.

(5) ((Prier-approval-by-the regional-administrator-or-des-
ignee-isrequired)) Other restrictions per WAC 388-832-0333

also apply.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0185 What are architectural and
vehicular modifications? (1) Architectural and vehicular
modifications are physical adaptations to the home and vehi-
cle of the individual to:

(a) Ensure the health, welfare and safety of the client and
or caregiver; or

(b) Enable a client who would otherwise require a more
restrictive environment to function with greater indepen-
dence in the home or in the community.

(2) Architectural modifications include the following:

(a) Installation of ramps and grab bars;

(b) Widening of doorways;

(c) Modification of bathroom facilities; ((e¥))

(d) Installing specialized electrical and/or plumbing sys-
tems necessary to accommodate the medical equipment and
supplies that are necessary for the welfare of the individual;

(e) Repairs for damages to the client's residence as a
result of the client's disability up to the balance of the client's
allocation; or

(f) Repairs to architectural modifications if necessary for
client safety.

(3) Vehicular modifications include the following:

(a) Wheel chair lifts;

(b) Strap downs; ((ex))

(c) Other access modifications; or

(d) Repairs and maintenance to vehicular modifications

if necessary for client safety.
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AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0195 What limits apply to architec-
tural and vehicular modifications? The following service
limitations apply to architectural and vehicular modifications
are in addition to any limitations in other rules governing this
service:

(1) Prior approval by the regional administrator or desig-
nee is required.

(2) Architectural and vehicular modifications to the
home and vehicle are excluded if they are of general utility
without direct medical or remedial benefit to the individual,
such as floor covering (e.g., carpeting, linoleum, tile, hard
wood flooring, decking), roof repair, central air conditioning,
fencing for the yard, etc.

(3) Architectural modifications ((eannet)) may not add
to the square footage of the home.

(4) DDD ((wiH)) requires evidence that you accessed
your full benefits through medicaid, private insurance and the
division of vocational rehabilitation (DVR) before authoriz-
ing this service.

(5) Architectural and vehicular modifications must be
the most cost effective modification based upon a compari-
son of contractor bids as determined by DDD.

(6) Architectural and vehicular modifications ((wil-be))
are prorated by the number of other members in the house-
hold who use these modifications.

(7) The need for architectural and vehicular modifica-
tions must be identified in your ISP and, in combination with
other IFS services, ((eannet)) may not exceed your ((annuaal))
IFS allocation.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0200 What are ((speeialized-medieal))

equipment and supplies? (1) ((Speeialized-medieal)) Equip-
ment and supphes are ((é&f&b}e—aﬂd—neﬁdtmab}e—mediea}

w—hieh—eﬂab%es—mémdu&}s)) des1,qned to as51st clients to:

(a) Increase or maintain their abilities to perform their
activities of daily living; or

(b) Perceive, control or communicate with the environ-
ment in which they live.

(2) Equipment and supplies may include durable and
nondurable ((medieal)) equipment that are ((definedin-WAC

ively)) specialized

or adapted, and generally not useful to a person in the absence
of'illness, injury or disability.

(3) Also included are items ((ﬂeees&&fy—fer—hfe—suppeﬁ
and-aneillary supphies)) and ((equipment)) services necessary

to the proper functioning of the equipment and supplies

((deseribed-in-subseetton{-abeve)).

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0205 Who are qualified providers of

((speeialized-medieal)) equipment and supplies? The pro-
vider of ((speetalized-medieal)) equipment and supplies must
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be ((a-medieal)) an equipment supplier contracted with DDD

((fex)). a parent who has an individual and family services
contract ((with-DBD)). or a provider who purchases goods

and services through the pass through contract((3)).

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0210 Are there limitations to my
receipt of ((speeialized—medieal)) equipment and sup-

plies? The following limitations apply to your receipt of

((speetalized-medieal)) equipment and supplies:

(1) ((Speetalized-medieal)) Equipment and supplies with
the exception of supplies for incontinence (e.g., diapers, dis-
posable underpads, and wipes) require prior approval by the
DDD regional administrator or designee for each authoriza-
tion.

(2) DDD reserves the right to require a second opinion
by a department-selected provider.

(3) Items reimbursed with state funds ((shaH)) must be in
addition to any medical equipment and supplies furnished
under medicaid or private insurance.

(4) Items must be of direct medical or remedial benefit to
the individual and necessary as a result of the individual's dis-
ability.

(5) Medications, prescribed or nonprescribed, and vita-
mins are excluded.

(6) The need for ((speetalized-medieal)) equipment and

supplies must be identified in your ISP and, in combination
with other IFS services, ((eannet)) may not exceed your IFS
allocation.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0215 What are specialized nutrition
and specialized clothing? (1) Specialized nutrition is spe-
cialized formulas or specially prepared foods for which a
written recommendation has been provided by a qualified
and appropriate professional and when it constitutes fifty per-
cent or more of the person's caloric intake (e.g., licensed phy-
sician or registered dietician).

(2) Specialized clothing is nonrestrictive clothing
adapted for a physical disability, excessive wear clothing, or
specialized footwear for which a written recommendation has
been provided by a qualified and appropriate professional
(e.g., a podiatrist, physical therapist, or behavior specialist).

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0220 How do I pay for specialized
nutrition and specialized clothing? Specialized nutrition
and specialized clothing can be a reimbursable expense

through the ((parent)) individual and family ((suppert)) ser-
vices contract and the pass through contract.

Proposed
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AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0225 Are there limits for specialized
nutrition and specialized clothing? (1) The need for spe-
cialized nutrition and specialized clothing must be identified
in your ISP and, in combination with other IFS services,
((eannet)) may not exceed your IFS allocation.

(2) Prior approval by regional administrator or designee
is required.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0235 What are copays for medical
and therapeutic services? Copays ((for-medical-and-thera-
peutieserviees)) are fixed fees that subscribers to a medical

plan must pay ((fer-disabilityrelated)) to use specific medical
or therapeutic services ((youmay-haverecetrved-that-were

net)) covered by the plan. These services must have been

deemed medically necessary by your ((private-insuranee-or
Medieaid)) health care professional.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0240 How do I pay for medical and
therapeutic copays? Medical and therapeutic copays can be
a reimbursable expense through the ((parent)) individual and
family ((sappert)) services contract and the pass through con-
tract.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0245 Are there limits to medical and
therapeutic copays? (1) Medical and therapeutic copays
must be identified ((as-aneed)) in your ISP and, in combina-
tion with other IFS services, ((eannet)) may not exceed your
IFS ((pregram)) allocation.

(2) The copays must be for your ((disability—related))
medical or therapeutic needs.

(3) Prescribed or nonprescribed vitamins and supple-
ments are excluded

(€4 PP
ﬂee—ts—fequﬁed-))

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0255 Who is a qualified provider for
transportation services? (1) The provider of transportation
services can be an individual or agency contracted with
DDD.

(2) Transportation services can be a reimbursable
expense through the ((parent)) individual and family ((sup-
pert)) services contract.
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AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0260 Are there limitations to the
transportation services I can receive? The following limi-
tations apply to transportation services:

(1) Transportation to/from medical or medically related
appointments is a medicaid transportation service and is to be
considered and used first.

(2) Transportation is offered in addition to medical trans-
portation but cannot replace medicaid transportation services.

(3) Transportation is limited to travel to and from an IFS
program service.

£6))) This service does not cover the purchase or lease of
vehicles.

(« . . L
, IG;?.P‘e]’.mbme.m.eﬁt for—provider—traveltime—is—not

€8})) (5) Reimbursement to the provider is limited to
transportation that occurs when you are with the provider.

((9Y)) (6) You are not eligible for transportation services
if the cost and responsibility for transportation is already
included in your provider's contract and payment.

((¢10) T . . o »

61—1—))) (_) Per dlem costs may be relmbursed ((w%h—pﬂef
p gree)) uti-

hzlng the state rate to access medlcal services 1f the DDD cli-
ent and one family member must travel over one hundred

fifty miles one way ((fer-elientreeetvingmedical serviees
and-onefamily member)).

((H2)) (8) Air ambulance costs due to an emergency
may be reimbursed after insurance, deductibles, medicaid
and other resources have been exhausted not to exceed your
annual IFS allocation.

((3))) (9) The need for transportation services must be
identified in your ISP and, in combination with other IFS ser-
vices, ((eannet)) may not exceed your IFS allocation.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0275 Are there limitations to the
training and counseling ((Feanreeeive))? There are limita-
tions to training and counseling that your family may receive.

(1) Expenses to the family for room and board or atten-
dance, including registration fees for conferences are
excluded as a service under family counseling and training.

(2) The need for training and counseling must be identi-
fied in your ISP and, in combination with other IFS services,
((eannet)) may not exceed your IFS allocation.

() Prier-appreval-byregional-administrator-or-destg-
nee-isrequireds))
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AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0285 Who is a qualified provider of
behavior management? The provider of behavior manage-
ment and consultation must be one of the following profes-
sionals contracted with DDD and must adhere to and follow
DDD's positive behavior support policy and be duly licensed,
registered or certified to provide this service:

(1) Marriage and family therapist;

(2) Mental health counselor;

(3) Psychologist;

(4) Sex offender treatment provider;

(5) Social worker;

(6) Registered nurse (RN) or licensed practical nurse
(LPN);

(7) Psychiatrist;

(8) Psychiatric advanced registered nurse practitioner
(ARNP);

(9) Physician assistant working under the supervision of
a psychiatrist;

(10) Registered counselor; or

(11) Polygrapher.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0290 Are there limits to behavior
management? The following limits apply to your receipt of
behavior management:

(1) DDD ((and-the-treatingprefessional)) will determine
the need and amount of service you ((wiH)) may receive
based upon information from the treating professional.

(2) DDD may require a second opinion from a DDD-
selected provider.

(3) Only scientifically proven, nonexperimental methods
may be utilized.

(4) Providers may not use methods that cause pain,
threats, isolation or locked settings.

(5) The need for behavior management must be identi-
fied in your ISP and, in combination with other IFS services,
((eannet)) may not exceed your IFS allocation.

(6) Psychological testing is not allowed.

(7) Behavior management services require prior
approval by the regional administrator or designee.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0308 How is parent/sibling education
paid? Parent/sibling education may be a reimbursable
expense through the ((parent)) individual and family ((sup-
pert)) services contract, the pass through contract or paid
directly to the contracted provider.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0310 Are there limitations to par-
ent/sibling education? There are limitations to parent/sib-

ling education that your family may receive.

WSR 09-07-094

(1) Parent/sibling education does not include conference
fees or lodging.

(2) Viewing of VHS or DVD at home by ((yeutseH))

your parent or sibling does not meet the definition of parent
or sibling education.

(3) The need for parent/sibling education must be identi-
fied in your ISP and, in combination with other IFS services,
((eannet)) may not exceed your IFS allocation.

(4y-Psi e onaladmini fosi
nee-isrequired:))

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0315 What are recreational opportu-
nities? (1) Recreational opportunities are leisure activities
that may be available to children and adults with a develop-
mental disability such as summer camps, YMCA activities,
day trips or typical activities available in your community.

(2) Recreational opportunities may include memberships
in civic groups, clubs, crafting classes, or classes outside of
K-12 school curriculum or sport activities.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0320 How are recreational opportuni-
ties paid for? Recreational opportunities may be a reimburs-
able expense through the ((parent)) individual and family
((suppert)) services contract ((and)), the pass through con-
tract or the recreational opportunity contract.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0325 Are there limitations to recre-
ation opportunities? The following limitations apply to rec-
reation opportunities:

(1) ((Fhe)) Recreational opportunities must occur in
your community or the bordering states addressed in WAC
388-832-0331.

(2) The need for recreation opportunities must be identi-
fied in your ISP and, in combination with other IFS services,
((eannet)) may not exceed your IFS allocation.

(3) DDD does not pay for recreational opportunities that
may pose a risk to individuals with disabilities or the commu-
nity at large.

(4y-Pri e onal-admini fesi
nee-isrequired:))

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0330 ((Does-my—family)) Do I have a

choice of IFS program services? In collaboration with your
case manager and based upon your assessed need, you may
choose the services available with this program.
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AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0332 ((Will)) May I ((have-a—cheiee
of)) choose my provider? You may choose a qualified indi-
vidual, agency or licensed provider within the guidelines
described in WAC 388-825-300 through 388-825-400. These
WAC:s describe:

(1) Qualifications for individuals and agencies providing
DDD services in the client's residence or the provider's resi-
dence or other settings; and

(2) Conditions under which DDD will pay for the ser-
vices of an individual provider or a home care agency pro-
vider or other provider.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0333 What restrictions apply to the
IFS program services? The following restrictions apply to
the IFS program services:

(1) IFS program services are authorized only after you
have accessed what is available to you under medicaid,
including medicaid personal care, and any other private
health insurance plan, school, division of vocational rehabili-
tation or child development services.

(2) All IFS program service payments must be agreed to
by DDD and you in your ISP.

(3) DDD ((w#H)) may contract directly with a service
provider or parent for the reimbursement of goods or services
purchased by the family member.

(4) DDD ((wiH)) may not pay for treatment determined
by DSHS/MAA or private insurance to be experimental.

(5) Your choice of qualified providers and services may
be limited to the most cost effective option that meets your
assessed need.

(6) The IFS program ((wiH)) must not pay for services
provided after the death of the eligible client. Payment may
occur after the date of death, but not the service.

(7) DDD's authorization period ((will-start)) begins when
you agree to be in the IFS program and have given written or
verbal approval for your ISP. The period will last up to one
year and may be renewed if you continue to need and utilize
services. If you have not utilized the services within one year
period you will be terminated from this program.

(8) IFS program ((i}1)) must not pay for psychological
evaluations or testing, or DNA testing.

(9) Supplies/materials related to ((community—integra-
tion-orreereational-aetivities)) recreation opportunities are
the responsibility of the family.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0335 What is a one-time award? (1)
One-time awards are payments to individuals and families
who meet the IFS program eligibility requirements and have
a one time unmet need not covered by any other sources for
which they are eligible.

(2) One-time awards can only be used for architec-
tural/vehicular modifications, or specialized equipment.
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AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0340 Who is eligible for a one-time
award? You are eligible to be considered for a one-time
award if:

(1) You are not currently authorized for IFS program ser-
vices in your ISP((<));

(2) You meet the eligibility for the IFS program((:));

(3) The need is critical to the health or safety of you or
your caregiver; and

(4) You and your family have no other resource to meet
the need or your resources do not cover all of the expense.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0345 Are there limitations to one-time
awards? (1) One-time awards are limited to architec-
tural/vehicular modifications or specialized equipment.

(2) One-time awards cannot exceed six thousand dollars
in a twenty-four month period.

(3) One-time awards must be approved by the ((directer
of)) DDD regional administrator or designee.

(4) Eligibility for a one-time award does not guarantee
approval and authorization of the service by DDD. Services
are based on availability of funding.

(5) One-time awards will be prorated by the number of
other members in the household who use these modifications
or specialized equipment.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0350 How do I ((apply—fer—the))

request a one-time award? If you have a need for a one-
time award, you ((ean)) may make the request to your case
manager.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0353 Do I need to have a DDD assess-
ment before I receive a one-time award? You need to have
a DDD assessment ((prierte)) before receiving a one-time
award.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0366 What limitations apply to emer-
gency services? (1) Emergency services may be granted to
individuals and families who are on the IFS wait list and have
an emergent need.

(2) Funds are provided for a limited period not to exceed
((sixty)) ninety days.

(3) All requests are reviewed and approved or denied by
the regional administrator or designee.
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AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0367 What if the client or family situ-
ation requires more than ((sixty)) ninety days of emer-
gency service? (((1))) If the client or family situation
requires more than ninety days of emergency services ((are

2))). DDD will conduct an administrative review of
((ether)) DDD services to determine if the need can be met
through other services.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0369 Do I need to have a DDD assess-
ment before I receive an emergency service? You do not
need to have a DDD assessment ((prierte)) before receiving
an emergency service; however the regional manager/desig-
nee may request a DDD assessment for a client at any time.

AMENDATORY SECTION (Amending WSR 08-16-121,
filed 8/5/08, effective 9/5/08)

WAC 388-832-0460 How will DDD notify me ((e#n))
of their decisions? Your DDD case resource manager will
call you and send a written planned action notice per WAC
388-825-100 to notify you of their decision.

WSR 09-08-013
PROPOSED RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed March 20, 2009, 11:36 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 09-
04-080.

Title of Rule and Other Identifying Information: Create
chapter 392-124 WAC, Finance—National Guard youth
challenge apportionment.

Hearing Location(s): Office of the Superintendent of
Public Instruction, Old Capitol Building, 600 South Wash-
ington, Olympia, WA, on May 13, 2009, at 9:00.

Date of Intended Adoption: May 14, 2009.

Submit Written Comments to: Mitch Thompson, Old
Capitol Building, P.O. Box 47200, Olympia, WA 98504-
7200, e-mail Mitch.Thompson@k12.wa.us, fax (360) 725-
6306, by May 12, 2009.

Assistance for Persons with Disabilities: Contact Cla-
rice Nnanabu by May 12, 2009, TTY (360) 664-3631 or
(360) 725-6271.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: These rules out-
line the apportionment process for National Guard youth
challenge program, provide rules for determining eligibility,
the methodology for applying for funding, and a set of defini-
tions for terms used in the National Guard youth challenge
program.

WSR 09-08-013

Reasons Supporting Proposal: HB 1646 from the 2002
legislative session established the creation of the National
Guard youth challenge program. RCW 28A.150.310 directs
the office of superintendent of public instruction to adopt
rules for funding this program.

Statutory Authority for Adoption: RCW 28A.150.310.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Office of superintendent of public
instruction, governmental.

Name of Agency Personnel Responsible for Drafting:
Mitch Thompson, Old Capitol Building, 600 South Washing-
ton, Olympia, WA, (360) 725-6306; Implementation: Calvin
W. Brodie, Old Capitol Building, 600 South Washington,
Olympia, WA, (360) 725-6301; and Enforcement: Jennifer
Priddy, Old Capitol Building, 600 South Washington, Olym-
pia, WA, (360) 725-6292.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

A cost-benefit analysis is not required under RCW
34.05.328.

March 4, 2009
Randy I. Dorn

State Superintendent
Chapter 392-124 WAC

FINANCE—NATIONAL GUARD YOUTH CHAL-
LENGE APPORTIONMENT

NEW SECTION

WAC 392-124-005 Authority. The authority for this
chapter is RCW 28A.300.165 which authorizes the superin-
tendent of public instruction to adopt rules and regulations
for the implementation of chapter 28A.150 RCW.

NEW SECTION

WAC 392-124-010 Purpose. The purpose of this chap-
ter is to establish policies and procedures for the distribution
of state moneys to school districts for the National Guard
youth challenge program authorized by RCW 28A.150.310.

NEW SECTION

WAC 392-124-020 Definition—National Guard
youth challenge. National Guard youth challenge means an
alternative program that is operated in conjunction with the
military department as defined in 2SHB 1646 in the 2002 leg-
islative session. For the purposes of funding, the National
Guard youth challenge program shall be defined as a separate
and unique entity.

NEW SECTION

WAC 392-124-030 Definition—State average rate.
For the purpose of this chapter, the state average rate for basic
and vocational programs shall be those rates established
annually for the running start program.
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NEW SECTION

WAC 392-124-035 Definition—State average rate
free and reduced price lunch program. For the purpose of
this chapter, the state average rate for the free and reduced
price lunch program shall be the statewide average of all stu-
dents of all districts participating in the free and reduced price
lunch program as reported to the superintendent of public
instruction.

NEW SECTION

WAC 392-124-040 Definition—Form P-223YC.
"Form P-223YC" means the report of school district enroll-
ment for students enrolled in a National Guard youth chal-
lenge program submitted monthly by the hosting school dis-
trict(s) to the superintendent of public instruction for the
school year for the purpose of calculating the program alloca-
tions.

(1) The count dates for the National Guard youth chal-
lenge program shall be:

(a) The fourth day of school in the months of January and
July, or the start of the term of the educational program; and

(b) The first day of school in the months of February
through June and the months of August through December.

(2) This report shall indicate the enrollment by resident
school district and serving school district.

NEW SECTION

WAC 392-124-050 Definition—Full-time equiva-
lency. For the purposes of this chapter, full-time equivalency
is calculated as a 1.0 FTE for every one hundred hours of
instruction each month in a course of study as defined in
WAC 392-121-107, a course of study shall encompass that
instruction which will generate credit towards a high school
diploma when successfully completed. Students who partic-
ipate in more than one hundred hours may be counted for
more than a 1.0 FTE. FTE shall be rounded to two decimal
places (e.g., 1.725 would be reported as 1.73).

NEW SECTION

WAC 392-124-060 Definition—Annual average full-
time equivalency. For the purposes of this chapter, annual
average full-time equivalency shall be calculated by taking
the annual total of full-time equivalent students enrolled on
the twelve count dates of the school year and reported to the
superintendent of public instruction Form P-223YC for the
months of September through August divided by nine. This
calculation applies to the reporting of basic education and
vocational students.

NEW SECTION

WAC 392-124-070 Definition—Headcount. For the
purposes of this chapter students may be counted for a maxi-
mum of one headcount for basic education, special education,
or bilingual education. A student who participates in more
than one of these educational opportunities shall be counted
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for a maximum of one headcount under each separate cate-
gory.

NEW SECTION

WAC 392-124-080 Definition—Annual average
headcount. For the purposes of this chapter, annual average
headcount shall be calculated by taking the sum of the
monthly headcounts as reported on Form P-223YC for the
months of September through August divided by twelve.
This calculation applies to the reporting of basic education,
special education, and bilingual education students.

NEW SECTION

WAC 392-124-090 Definition—Eligible student. An
eligible student shall be one who:

(1) Is likely to be expelled or is enrolled in a school dis-
trict but has been suspended;

(2) Is academically at risk; or

(3) Has been subject to repeated disciplinary actions due
to behavioral problems.

NEW SECTION

WAC 392-124-100 Definition—Apportionment.
Apportionment shall be paid to the school district the
National Guard youth challenge program is operating within
pursuant to chapter 28A.510 RCW.

NEW SECTION

WAC 392-124-110 Definition—Apportionment allo-
cation. The apportionment allocation shall be based and
made consistent with state funding formulas with the follow-
ing items set as:

(1) The basic education funding rate shall be the basic
state average rate as defined in WAC 392-124-030.

(2) The vocational education funding rate shall be the
vocational state average rate as defined in WAC 392-124-
030.

(3) The special education rate shall be 93.09% of the
basic state average rate as defined in WAC 392-124-030 with
the number of funded special education headcount limited to
12.7% of the reported basic education headcount.

(4) Funding under the following categorical programs
shall use the legislative provided formulas and rates. Cate-
gorical programs are subject to legislative allotment and pro-
gram standards and include:

(a) Highly capable;

(b) Bilingual;

(c) Learning assistance - shall use the statewide average
for the free and reduced price lunch rate;

(d) Student achievement.

(5) Funding for categorical programs and vocational
education is subject to program approval by the superinten-
dent of public instruction.



Washington State Register, Issue 09-08

WSR 09-08-019
PROPOSED RULES
GAMBLING COMMISSION
[Filed March 23, 2009, 2:59 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 09-
03-017.

Title of Rule and Other Identifying Information: WAC
230-13-150 Amusement game locations, 230-13-080 Operat-
ing coin or token activated amusement games, and 230-13-
135 Maximum wagers and prize limitations at certain amuse-
ment game locations.

Hearing Location(s): Red Lion Hotel, 2525 North 20th
Avenue, Pasco, WA 99301, (509) 547-0701, on May 15,
2009, at 9:00 a.m.

Date of Intended Adoption: May 15, 2009.

Submit Written Comments to: Susan Arland, P.O. Box
42400, Olympia, WA 98504-2400, e-mail SusanA@wsgc.
wa.gov, fax (360) 486-3625, by May 1, 2009.

Assistance for Persons with Disabilities: Contact Gail
Grate, executive assistant, by May 1, 2009, TTY (360) 486-
3637 or (360) 486-3453.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed
change would add family sporting complexes, whether oper-
ated by commercial or a charitable/nonprofit organization, as
an authorized location to operate amusement games.

Reasons Supporting Proposal: In May 2008, this rule
was amended after a petition submitted by Starfire Sports to
add a new location for placement of authorized amusement
games. The change became effective July 1,2008. The loca-
tion added was a "commercially operated family sports com-
plex." Unfortunately, it was not known by staff that the peti-
tioner was a nonprofit organization, not a "commercially
operated" sports complex. After the amendment was
adopted, staff began working with the petitioner to issue an
amusement game license and realized the rule change did not
allow Starfire to operate amusement games.

Statutory Authority for Adoption: RCW 9.46.070.

Statute Being Implemented: Not applicable.

Name of Proponent: Washington state gambling com-
mission, governmental.

Name of Agency Personnel Responsible for Drafting:
Susan Arland, Rules Coordinator, Lacey, (360) 486-3466;
Implementation: Rick Day, Director, Lacey, (360) 486-
3446; and Enforcement: Mark Harris, Assistant Director,
Lacey, (360) 486-3579.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement has not been prepared pursuant to
RCW 19.85.025 because the change would not impose addi-
tional costs on businesses.

A cost-benefit analysis is not required under RCW
34.05.328. The Washington state gambling commission is
not an agency that is statutorily required to prepare a cost-
benefit analysis under RCW 34.05.328.

March 23, 2009

Susan Arland
Rules Coordinator

[15]
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AMENDATORY SECTION (Amending Order 625, filed
5/14/08, effective 7/1/08)

WAC 230-13-080 Operating coin or token activated
amusement games. (1) Coin or token activated amusement
games must have nonresetting coin-in meters, certified as
accurate to within plus or minus one coin or token in one
thousand plays, which stop play of the machine if the meter is
removed or disconnected when operating at:

(a) Amusement parks; or

(b) Regional shopping malls; or

(c) Movie theaters; or

(d) Bowling alleys; or

(e) Miniature golf course facilities; or

(f) Skating facilities; or

(2) ((Commeretally—operated)) Family sports complex,
offering sports such as indoor and outdoor soccer, lacrosse,
baseball, Frisbee, and lawn bowling; or

(h) Amusement centers; or

(i) Restaurants; or

(j) Grocery or department stores. A "department or gro-
cery store" means a business that offers the retail sale of a full
line of clothing, accessories, and household goods, or a full
line of dry grocery, canned goods, or nonfood items plus
some perishable items, or a combination of these. A depart-
ment or grocery store must have more than ten thousand
square feet of retail and support space, not including the park-
ing areas((;-of

l estl hasitab] . .
tion-eurrently licensed-to-operate-punch-beards, pull-tabs;or
' )

(2) All coin or token activated amusement games must
have a coin acceptor capable of taking money for one play
and may have an additional acceptor to include paper money.

(3) Operators using amusement games that do not return
change must have a change-making bill acceptor or the abil-
ity to get change in the immediate vicinity of such games. All
amusement games using paper money acceptors must either:

(a) Return change; or

(b) Clearly disclose to players before play that change is
not returned and disclose to them where at the location they
may get change.

AMENDATORY SECTION (Amending Order 625, filed
5/14/08, effective 7/1/08)

WAC 230-13-135 Maximum wagers and prize limi-
tations at certain amusement game locations. The maxi-
mum wager is fifty cents and the maximum cost for a prize is
two hundred fifty dollars if school-aged minors are allowed
to play amusement games at the following locations:

(1) Regional shopping centers; and

(2) Movie theaters; and

(3) Bowling alleys; and

(4) Miniature golf course facilities; and

(5) Skating facilities; and

(6) ((Commeretally—operated)) Family sports complex,
offering sports such as indoor and outdoor soccer, lacrosse,
baseball, Frisbee, and lawn bowling; and

(7) Amusement centers; and
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(8) Grocery or department stores. A "department or gro-
cery store" means a business that offers the retail sale of a full
line of clothing, accessories, and household goods, or a full
line of dry grocery, canned goods, or nonfood items plus
some perishable items, or a combination of these. A depart-
ment or grocery store must have more than ten thousand
square feet of retail and support space, not including the park-
ing areas; and

(9) Any business whose primary activity is to provide
food service for on premises consumption.

AMENDATORY SECTION (Amending Order 625, filed
5/14/08, effective 7/1/08)

WAC 230-13-150 Amusement game locations. (1)
Amusement game operators must obtain written permission
to operate at any location from the person or organization
owning the premises or sponsoring the event where the oper-
ator will hold the activity.

(2) Operators may only conduct commercial amusement
games at:

(a) Locations set out in RCW 9.46.0331; and

(b) ((Commereially—operated)) Family sports complex,
offering sports such as indoor and outdoor soccer, lacrosse,
baseball, Frisbee, and lawn bowling; and

(c) Skating facilities; and

(d) Grocery or department stores. A "department or gro-
cery store" means a business that offers the retail sale of a full
line of clothing, accessories, and household goods, or a full
line of dry grocery, canned goods, or nonfood items plus
some perishable items, or a combination of these. A depart-
ment or grocery store must have more than ten thousand
square feet of retail and support space, not including the park-
ing areas.

(3) Operators must conduct amusement games in con-
formance with local zoning, fire, health, and similar regula-
tions.

WSR 09-08-030
PROPOSED RULES
GAMBLING COMMISSION
[Filed March 24, 2009, 11:33 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 09-
04-001.

Title of Rule and Other Identifying Information:
Amending WAC 230-15-320 Surveillance room require-
ments for house-banked card game licensees.

Hearing Location(s): Red Lion Hotel, 2525 North 20th
Avenue, Pasco, WA 99301, (509) 547-0701, on May 15,
2009, at 9:00 a.m.

Date of Intended Adoption: May 15, 2009.

Submit Written Comments to: Susan Arland, P.O. Box
42400, Olympia, WA 98504-2400, e-mail SusanA@wsgc.
wa.gov, fax (360) 486-3625, by May 1, 2009.

Assistance for Persons with Disabilities: Contact Gail
Grate, executive assistant, by May 1, 2009, TTY (360) 486-
3637 or (360) 486-3453.
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Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The petitioner is
requesting a rule amendment to increase the winning payout
verification limit from $1,000 to $3,000.

In January 2009, wagering limits at house-banked card
rooms increased from $200 to $300. The petitioner states
that if house-banked card rooms choose to offer $300 wager-
ing limits, it is possible that surveillance observers will have
to verify more jackpot payouts than normal if the payout ver-
ification limit remains at $1,000. According to the petitioner,
many card games offered at house-banked card rooms have
bonus payouts with 4:1 odds and are frequently paid. At
$300 betting limits and a payout verification limit of $1,000,
surveillance observers may spend more time verifying jack-
pot payouts and less time performing other necessary duties
in the surveillance room.

Reasons Supporting Proposal: See above.

Statutory Authority for Adoption: RCW 9.46.070.

Statute Being Implemented: Not applicable.

Name of Proponent: Recreational Gaming Association,
private.

Name of Agency Personnel Responsible for Drafting:
Susan Arland, Rules Coordinator, Lacey, (360) 486-3466;
Implementation: Rick Day, Director, Lacey, (360) 486-
3446; and Enforcement: Mark Harris, Assistant Director,
Lacey, (360) 486-3579.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement has not been prepared pursuant to
RCW 19.85.025 because the change would not impose addi-
tional costs on businesses.

A cost-benefit analysis is not required under RCW
34.05.328. The Washington state gambling commission is
not an agency that is statutorily required to prepare a cost-
benefit analysis under RCW 34.05.328.

March 24, 2009
Susan Arland
Rules Coordinator

AMENDATORY SECTION (Amending Order 638, filed
11/18/08, effective 1/1/09)

WAC 230-15-320 Surveillance room requirements
for house-banked card game licensees. House-banked card
game licensees must maintain one or more surveillance
rooms. They must:

(1) Control access to the surveillance room so that only
surveillance department employees use the room. Owners or
their approved supervisory or management personnel may
also enter the surveillance room to monitor activities. Licens-
ees may allow authorized personnel to escort any other per-
son into the surveillance room for educational, investigative,
or maintenance purposes; and

(2) Ensure that surveillance room entrances are not eas-
ily observed from the gambling floor; and

(3) Ensure that a surveillance employee is present in the
room and monitoring activities using the equipment any time
the card room is conducting gambling and during the count
process. However, subject to subsection (4) of this section,
licensees may operate the surveillance room without staff:
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(a) For routine breaks that are less than thirty minutes per
shift; or

(b) When only nonhouse-banked card games are oper-
ated with wager limits of forty dollars or less and such limits
are documented in their internal controls.

(4) Ensure that any time a winning wager, a jackpot, or
bonus pay out greater than ((ere)) three thousand dollars is
won, they use pan-tilt-zoom (PTZ) cameras to verify:

(a) Winning hands; and

(b) Amounts of the wager; and

(c) Amounts of the pay out; and

(d) Players who won the prize.

WSR 09-08-035
PROPOSED RULES
DEPARTMENT OF LICENSING
[Filed March 25, 2009, 8:14 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 08-
15-149.

Title of Rule and Other Identifying Information: Defini-
tions, licensing, and education for home inspectors.

Hearing Location(s): 2000 4th Avenue West, 2nd Floor
Conference Room, Olympia, WA 98507, on May 7, 2009, at
10:30 a.m.

Date of Intended Adoption: May 7, 2009, or after.

Submit Written Comments to: Jerry McDonald, 2000
4th Avenue West, Olympia, WA 98507, e-mail jmcdonald@
dol.wa.gov, fax (360) 570-7051, by April 30, 2009.

Assistance for Persons with Disabilities: Contact Gale
Mitchell by April 30, 2009, TTY (360) 664-8885 or (360)
664-6426.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposal will
create definitions, licensing, and education rules for licensed
home inspectors for [to] follow.

Reasons Supporting Proposal: This creates uniform
practices for licensed home inspectors and references for pur-
chasers when requesting a home inspection.

Statutory Authority for Adoption: RCW 18.280.050.

Statute Being Implemented: RCW 18.280.060 (1), (2),
3).

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of licensing, govern-
mental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Jerry McDonald, 2000
4th Avenue West, Olympia, WA, (360) 664-6524.

No small business economic impact statement has been

prepared under chapter 19.85 RCW. Rules are for individual
licensees and not small business enterprises.

WSR 09-08-035

A cost-benefit analysis is not required under RCW
34.05.328. The department of licensing is not one of the
named agencies under this RCW.

March 24, 2009
Jerry McDonald

Assistant Administrator
Chapter 308-408 WAC

DEFINITIONS

NEW SECTION

WAC 308-408-010 Words and terms. Words and
terms used in these rules shall have the same meaning as each
has under chapter 18.280 RCW unless otherwise clearly pro-
vided in these rules, or the context in which they are used in
these rules clearly indicates that they be given some other
meaning.

(1) "Classroom" means training that takes place in a set-
ting where individuals receiving training are assembled
together and learn through lectures, study papers, class dis-
cussion, textbook study, or other means of organized formal
education techniques, such as video, closed circuit, or other
forms of electronic means.

(2) "Comment" means the act of stating one's observa-
tions clearly in the report.

(3) "Describe" means the act of stating one's observa-
tions clearly in the report.

(4) "Distance education" means a delivery method in
which instruction takes place in other than a live classroom
setting, the instructor and the student are in physically sepa-
rate locations, and interactive instructional methods such as
video-based instruction, computer conferencing, video con-
ferencing, interactive audio, interactive computer software,
correspondence or internet-based instruction are used.

(5) "Enter" means to physically go into an attic, crawl-
space, or other area. Simply sticking one's head and shoul-
ders into these areas is not entering.

(6) "Field training" is in addition to the one hundred
twenty hours of classroom instruction and shall be done on
actual inspection sites. Field training must include forty
hours of instruction with a minimum of five actual complete
home inspections done to the standards of practice under the
supervision of an experienced inspector. The applicant will
be required to complete written reports for each inspection
and the supervisor will review the reports and certify that
they are in full compliance with the standards of practice.
The forty hours of supervised instruction will not include
travel time to and from inspection, meals, and report writing
time.

(7) "Interactive" means the course structure and technol-
ogies promote active student involvement with the course
content, including the ability to:

(a) Access or bypass optional content, if applicable;

(b) Submit questions or answer test items, and receive
direct feedback; and

(¢) Communicate with the instructor and/or other stu-
dents on an immediate or reasonably delayed basis.

Proposed
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Interactive instruction specifically excludes courses that
only provide passive delivery of instructional content.

(8) "Passive" means there is no required or actual inter-
action or feedback between the student and instructor.

(9) "Preinspection agreement" is a written contract
signed by the client that outlines the standards and work to be
performed by the home inspector.

(10) "Preoffer consultation" is a verbal report that is lim-
ited in scope performed by a licensed home inspector. A pre-
inspection agreement must be signed by the client and
describe the limited scope of the consultation. This preoffer
consultation is conducted only prior to mutual acceptance.

(11) "Readily accessible" means available for visual
inspection without requiring moving personal property, dis-
mantling, destructive measures, or any action that likely will
involve risk to persons or property.

(12) "Record" means the act of stating one's observations
clearly in the report.

(13) "Report" means the act of stating one's observations
clearly in the report.

(14) "Standard home inspection" is a prelisting or presale
written report that contains all or most of the components
listed in the standards of practice. The components must be
listed in the preinspection agreement. This standard home
inspection report cannot be delivered verbally and must be in
writing.

(15) "Technically exhaustive" is an investigation that
involves dismantling, the extensive use of advanced tech-
niques, measurements, instruments, testing, calculations or
other means.

(16) "Traverse" means the act of physically moving
through a crawlspace or attic or over the surface of a roof dur-
ing an inspection when it is safe to do so.

Chapter 308-408A WAC

LICENSING

NEW SECTION

WAC 308-408A-010 Application for a license—Fin-
gerprinting. Persons who have been convicted of a crime
within ten years of application may be required to submit fin-
gerprint identification on a form provided by the department
prior to issuance of a license.

NEW SECTION

WAC 308-408A-020 Application process to take
examination. This section does not apply to applicants for a
home inspector's license who are actively licensed in another
jurisdiction or were so licensed in the preceding six months in
accordance with WAC 308-408 A-040.

(1) Any person desiring to take an examination for a
home inspector's license, except applicants who have
received clock hours in another jurisdiction that have not
been approved by the department, or applicants who are
requesting substitution of clock hours per WAC 308-408A-
050, shall telephone the testing service up to one day prior to
the desired test date to schedule and pay for an examination
by cashier's check, certified check, money order, credit card,
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debit card, e-checks, or money voucher to the testing service.
On the day of the examination, the candidate shall submit a
completed examination application that has been approved
by the department to the testing service. This approval is
valid for six months from the date of the approval letter. If
the approval expires, the candidate must apply to be reap-
proved. Approval is granted upon successful completion of a
one hundred twenty hour course in fundamentals of home
inspection and proof of forty hours of field training approved
by the department. The candidate must pass a course exami-
nation approved by the director. This course and the required
field training must be completed within two years prior to
applying for the home inspector's license examination.

(2) The candidate will be able to schedule an examina-
tion date up to one day prior to their desired test date. Candi-
dates requesting a morning or afternoon test session will be
scheduled immediately for an examination and will be pro-
vided with a registration number confirming their reserva-
tion. On the day of the examination, the candidate shall sub-
mit the verified examination application document to the test-
ing service approved by the department.

(3) A candidate shall be assessed the full examination fee
for any examination in which the candidate fails to provide
two days' notice to the testing service for changing their
examination date or for failing to arrive and take a scheduled
examination at the time the examination is scheduled or
rescheduled.

NEW SECTION

WAC 308-408A-030 Successful applicants must
apply for license. Examination results are valid for one year
only. Any person who has passed the examination for home
inspector licensure must become licensed within one year
from the date of such examination. Failure to comply with
this provision will necessitate the taking and passing of
another examination.

NEW SECTION

WAC 308-408A-040 Application for home inspector
examination, licensed in another jurisdiction. (1) Any per-
son applying for a home inspector examination who has been
licensed and actively practices as a home inspector for two
years in the last four years in another jurisdiction that meets
or exceeds the requirements under chapter 18.280 RCW and
has maintained his or her license in good standing is eligible
to take the Washington state portion of the examination.

(2) Any person applying to take the examination under
this section shall submit an examination application approved
by the department and shall submit evidence of licensure in
good standing in another jurisdiction by a license verification
form completed by an administrative officer of the licensure
authority in such jurisdiction.

(3) After the qualifications for the examination have
been verified by the department the candidate shall contact
the testing service up to one day prior to the desired test date
to schedule and pay for an examination. Candidates request-
ing a morning or afternoon test session shall be scheduled
immediately for an examination and will be provided with a
registration number confirming their reservation. On the day
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of the examination, the candidate shall submit at the test site
the verified examination application.

NEW SECTION

WAC 308-408A-050 Substitution of clock hours. (1)
The director may allow for substitution of the clock hour
requirements in RCW 18.280.070 if the individual is other-
wise and similarly qualified by reason of completion of
equivalent educational coursework in any institution of
higher education or degree granting institution. Proof of a
minimum of sixty hours of fundamentals of home inspection
will qualify for a supplemental course to meet the one hun-
dred twenty hour requirement.

(2) Individuals requesting approval of equivalent educa-
tional coursework shall submit a transcript of coursework
completed from an institution of higher education or a degree
granting institution together with an application for the
license examination. The department may also require certi-
fication from an authorized representative of the institution of
higher education or degree granting institution that the
coursework satisfies the department's prescribed course con-
tent or curriculum and offered through classroom instruction
for a given course(s).

NEW SECTION

WAC 308-408A-060 Grading of examinations. (1) To
pass the home inspector examination a minimum scaled score
of seventy is required on each portion. The home inspector
examination shall consist of two portions:

(a) The national portion consisting of questions that test
general home inspector practices; and

(b) The state portion consisting of questions that test on
Washington laws and rules for home inspector licensing.

(2) A passing score for either portion of an examination
shall be valid for a period not to exceed one year from the
date of testing.

NEW SECTION

WAC 308-408A-070 Reexamination. An applicant
who has failed the full or any portion of the examination or
failed to appear for a scheduled examination may apply for
reexamination, provided the required reexamination fee is
submitted. An applicant who has failed the full or any por-
tion of the examination or failed to appear for a scheduled
examination may apply for reexamination by contacting the
testing service to schedule and pay for an examination by
cashier's check, certified check, money order, credit card,
debit card, e-checks, or money voucher to the testing service
approved by the department.

NEW SECTION

WAC 308-408A-080 Examination procedures. (1)
Each applicant will be required to present one piece of posi-
tive identification which bears a photograph of the applicant.
Failure to produce the required identification will result in the
applicant being refused admission to the examination.

(2) Applicants will be required to refrain from:
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(a) Talking to other examinees during the examination
unless specifically directed or permitted to do so by a test
monitor;

(b) Attempting to communicate or record any informa-
tion;

(c) Using unauthorized materials during any portion of
the examination;

(d) Removing test materials and/or notes from the testing
room; and

(e) Disruptive behavior.

(3) Applicants who participate in any activity listed in
subsection (2) of this section will be required to turn in their
test materials to the test monitor and leave the examination
site. Their opportunity to sit for the examination will be for-
feited. Their answer sheet will be voided. A voided answer
sheet will not be scored and the examination fee will not be
refunded. A candidate must then reapply to take the exami-
nation.

(4) Any applicant who was removed from the testing site
for any of the reasons listed in subsection (2) of this section
will be required to submit a letter to the department request-
ing permission to retest and stating the circumstances of the
event. After receipt of the applicant's letter, the department
will review the proctor's report and the applicant's letter and
may deny testing for up to one year.

NEW SECTION

WAC 308-408A-090 Home inspector fees. These fees
are applicable to all original licenses, examination services,
and fee generating services. The following fees shall be
charged by professional licensing services of the department
of licensing:

TITLE OF FEE FEE
Home Inspector:

Application/examination $300
Reexamination

Full $ 300

National portion $ 250

State portion $125
Original license $ 680
License renewal $ 375
Late renewal with penalty $ 435
Reinstatement penalty fine $ 150
Course review $75

NEW SECTION

WAC 308-408A-100 Home inspectors renewal—
Expiration. The minimum requirements for a home inspec-
tor to be issued the renewal of a license are that the home
inspector:

(1) Has furnished proof of successful completion of
twenty-four hours in instruction in courses approved by the
board.

(2) Submit a renewal fee.

Proposed
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(3) If the application for a renewal is not received by the
director on or before the renewal date, a penalty fee as pre-
scribed by the director by rule shall be paid.

(4) The license of any person whose license renewal fee
is not received within one year from the date of expiration
shall be canceled. This person may obtain a new license by
satisfying the procedure and requirements as prescribed by
the director by rule.

NEW SECTION

WAC 308-408A-105 Reinstatement of a canceled
license for nonpayment of renewal fee. Any person desiring
to be reinstated as a licensed home inspector within two years
of cancellation may have their license reinstated by satisfying
either of the following options:

(1) Submission of an application to the director provid-
ing proof of the following:

(a) Successful completion of twenty-four hours of
approved home inspection coursework completed within one
year preceding the application for reinstatement. A minimum
of three clock hours must include a course(s) in Washington
home inspector laws and regulations;

(b) Payment of all back renewal fees with penalty at the
current rate; and

(c) Payment of reinstatement penalty fine of one hundred
fifty dollars; or

(2) Satisfy the procedures and qualifications for initial
licensing, including the following:

(a) Successful completion of the home inspection licens-
ing examination; and

(b) Successful completion of the fundamentals of home
inspection course pursuant to RCW 18.280.070(2); and

(¢) Proof of up to forty hours of field training supervised
by a licensed home inspector as required by RCW
18.280.070(3).

(3) Former licensees canceled for nonpayment of fees for
periods in excess of two years will be required to satisfy the
requirements of subsection (2) of this section.

NEW SECTION

WAC 308-408A-110 Continuing education clock
hour requirements. A licensee shall submit to the depart-
ment evidence of satisfactory completion of clock hours, pur-
suant to RCW 18.280.110, in the manner and on forms pre-
scribed by the department.

(1) A licensee applying for renewal of a license shall
submit evidence of completion of twenty-four hours of
instruction in a course(s) approved by the board and com-
menced within twenty-four months of a licensee's renewal
date.

(2) The twenty-four clock hours shall be satisfied by evi-
dence of completion of approved real estate courses as
defined in WAC 308-408B-040.

(3) Courses for continuing education clock hour credit
shall be commenced after issuance of a first license.

(4) Approved courses may be repeated for continuing
education credit in subsequent renewal periods.
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(5) Clock hour credit for continuing education shall not
be accepted if: The course is not approved pursuant to chap-
ters 308-408B WAC and 18.280 RCW.

(6) Instructors shall not receive clock hour credit for
teaching or course development.

Chapter 308-408B WAC
EDUCATION

HOME INSPECTOR COURSE APPROVAL

NEW SECTION

WAC 308-408B-010 Course approval required. (1)
Any education provider or course developer must submit a
course to the department for approval.

(2) Course approval by the department is required prior
to the date on which the course is offered for clock hour
credit.

(3) Each application for approval of a course shall be
submitted to the department on the appropriate application
form provided by the department.

(4) The director or designee shall approve, disapprove,
or conditionally approve applications based upon criteria
established by the board.

(5) Upon approval, disapproval or conditional approval,
the applicant will be so advised in writing by the department.
Notification of disapproval shall include the reasons therefor.

(6) Approval shall expire two years after the effective
date of approval.

NEW SECTION

WAC 308-408B-020 Course titles reserved for pre-
scribed curriculum courses. Any education provider desir-
ing to offer any prescribed curriculum courses shall utilize
the most recent course curriculum prescribed by the depart-
ment, and shall include in its title the phrase "fundamentals of
home inspection" if submitted for approval for clock hours.
No other courses shall use this phrase in their titles.

NEW SECTION

WAC 308-408B-030 Application process for previ-
ously approved courses. (1) If there are no changes for a
previously approved course in the course content or in the
original course approval application or WAC 308-408B-040
affecting the topic areas or criteria for approval, the course
will be approved upon receipt of a course renewal application
and payment of the required fee for one renewal cycle only.

(2) If there are changes in course content or in the origi-
nal course approval application for a previously approved
course, other than updating for changes required by WAC
308-408B-050, the application will not be processed as a
renewal, and will require completion of a course approval
application and payment of the required fee.

(3) If a course renewal application or a course approval
application is submitted at least thirty days prior to the cur-
rent course expiration date, the previous course approval
shall remain in effect until action is taken by the director.
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NEW SECTION

WAC 308-408B-040 General requirements for
course approval. Courses shall meet one of the following
requirements:

(1) Be offered by a private entity; or

(2) Be offered by a tax-supported, public technical or
community college or other institution of higher learning that
offers college credits; or

(3) Be offered by the Washington home inspector board,;
and

(4) Have a minimum of one hundred twenty hours of
coursework or instruction for the student for prelicense; or

(5) Have a minimum of two hours of coursework or
instruction for the student for continuing education. A clock-
hour is a period of fifty minutes of actual instruction; and

(6) Provide practical information related to the practice
of home inspection in any of the following home inspection
topic areas:

(a) Department prescribed curricula for prelicense:

Fundamentals of home inspection.

(b) Continuing education:

(i) Communications;

(i1) Structures;

(iii) Plumbing;

(iv) Electrical;

(v) Heating;

(vi) Ventilation;

(vii) Air conditioning;

(viii) Law and business administration;

(ix) Current trends and issues;

(x) Exteriors;

(xi) Interiors;

(xii) Consumer protection;

(xiii) Report writing; and

(xiv) Environmental conditions or hazardous materials.

(7) Be under the supervision of an instructor, who shall,
at a minimum, be available to respond to specific questions
from students;

(8) The following types of courses will not be approved
for clock hours:

(a) Mechanical office and business skills, such as, key-
boarding, speed-reading, memory improvement, and gram-
mar;

(b) Standardized software programs such as word pro-
cessing, e-mail, spreadsheets or data bases; an example: A
course specific to the reporting system necessary to deliver a
home inspection would be acceptable, but a course teaching
how to use a computer would not be acceptable;

(¢) Orientation courses for licensees, such as those
offered by trade associations;

(d) Personal and sales motivation courses or sales meet-
ings held in conjunction with a licensee's general business;

(e) Courses that are designed or developed to serve other
professions, unless each component of the curriculum and
content specifically shows how a home inspector licensee can
utilize the information in the practice of home inspection;

(f) Personal finance, etiquette, or motivational type
courses;

(g) Courses that are designed to promote or offer to sell
specific products or services to home inspector licensees such
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as warranty programs, client/customer data base systems,
software programs or other devices. Services or products can
be offered during nonclock hour time, such as breaks or lunch
time. Letterhead, logos, company names or other similar
markings by itself, on course material are not considered pro-
motional,

(h) Clock hours will not be awarded for any course time
devoted to meals or transportation.

(9) Prelicense courses which are submitted for approval
shall include a comprehensive examination(s) and answer
key(s) of no fewer than two hundred questions, and a require-
ment of passing course grade of at least seventy percent;
essay question examination keys shall identify the material to
be tested and the points assigned for each question; an exam-
ination is not required for continuing education courses;

(10) Include textbook or instructional materials
approved by the director, which shall be kept accurate and
current;

(11) Not have a title which misleads the public as to the
subject matter of the course;

(12) The provider's course application shall identify
learning objectives and demonstrate how these are related to
the practice of home inspection.

NEW SECTION

WAC 308-408B-050 Changes and updates in
approved courses. Course materials shall be updated no later
than thirty days after the effective date of a change in federal,
state, or local statutes or rules. Course materials shall also be
updated no later than thirty days after changes in procedures
or other revisions to the practice of home inspection which
affect the validity or accuracy of the course material or
instruction.

NEW SECTION

WAC 308-408B-060 Certificate of course comple-
tion. Each education provider must issue a certificate of
course completion within thirty days to students who have
satisfactorily completed the course requirements. The certif-
icate shall include the following information:

(1) Student's name;

(2) School's name;

(3) The course commencement date and completion
date;

(4) Course title;

(5) Clock hours for the course;

(6) School administrator's signature;

(7) Course identification number issued by the depart-
ment;

(8) Instructor name; and

(9) Completion of a required examination, if applicable.

NEW SECTION

WAC 308-408B-070 Courses offered in a symposium
or conference format. (1) Approved schools offering
courses in a symposium or conference format with two or
more modules of independent instruction may issue certifi-
cates of course completion for fewer clock hours than

Proposed
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approved by the department on their original course approval
application; and

(2) Students must complete a minimum of two clock
hours of instruction to receive clock hour credit.

NEW SECTION

WAC 308-408B-080 Disciplinary action—Proce-
dures—Investigation. (1) The department shall have the
authority on its own motion or upon complaint made to it to
investigate or audit any course to determine compliance with
chapter 18.280 RCW and with the rules and regulations of
this chapter.

(2) Complaints concerning approved courses should be
made in writing to the department and contain the following
information when appropriate:

(a) The complainant's name, address, and telephone
number;

(b) School name, address, and telephone number;

(c) Instructor(s) name;

(d) Nature of complaint and facts detailing dates of atten-
dance, termination date, date of occurrence, names, addresses
and positions of school officials contacted, and any other per-
tinent information;

(e) An explanation of what efforts if any, have been
taken to resolve the problem with the school;

(f) Copies of pertinent documents, publications, and
advertisements.

NEW SECTION

WAC 308-408B-090 Grounds for denial or with-
drawal of course approval. Course approval may be denied
or withdrawn if the instructor or any owner, administrator or
affiliated representative of a school, or a course provider or
developer:

(1) Submits a false or incomplete course application or
any other information required to be submitted to the depart-
ment;

(2) Includes in its title the phrase "fundamentals of home
inspection" if the course was not submitted for approval of
clock hours pursuant to WAC 308-408B-020;

(3) If the title of the course misleads the public and/or
licensees as to the subject matter of the course;

(4) If course materials are not updated within thirty days
of the effective date of a change in the statute or rules;

(5) If course content or material changes are not submit-
ted to the department for approval prior to the date of using
the changed course content;

(6) Failed to meet the requirements under WAC 308-
408B-040 and 308-408B-120;

(7) If a course or prescribed curriculum was approved
through the mistake or inadvertence of the director.

NEW SECTION

WAC 308-408B-100 Hearing procedure. Upon notice
of course denial or disapproval or withdrawal of course
approval, a person is entitled to a hearing conducted in accor-
dance with the Administrative Procedure Act, chapter 34.05
RCW, and the provisions of WAC 308-408B-040. To exer-
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cise the right to a hearing under this section, a person must
request a hearing within twenty days after receipt of the
notice of denial, disapproval or withdrawal of course
approval. Any person aggrieved by a final decision of the
director or authorized representative of the director is entitled
to judicial review under the provisions of the Administrative
Procedure Act, chapter 34.05 RCW.

NEW SECTION

WAC 308-408B-110 Record retention. (1) Each
school shall maintain for a minimum of five years each stu-
dent's record;

(2) A "student record" shall include:

(a) The name, address, and telephone number of the
school;

(b) Full name, address, and telephone number of the stu-
dent;

(c) Beginning and ending dates of attendance;

(d) Clock hour courses completed and examination
results. (3) Each school shall provide a copy of a student's
record to the student or the department upon request.

NEW SECTION

WAC 308-408B-120 Distance education delivery
method approval required. Applicants are required to sub-
mit an application for each separate distance education deliv-
ery method for which they propose to offer approved courses
for clock hours. When submitting a distance education deliv-
ery method application, the following minimum criteria must
be provided by the applicant:

(1) Specify the course learning objectives for each learn-
ing unit and clearly demonstrate that the learning objectives
cover the subject matter and how these relate to the practice
of home inspection. Objectives must be specific to ensure
that all content is covered adequately to ensure mastery;

(2) Demonstrate how mastery of the material is provided
by:

(a) Dividing the material into major learning units, each
of which divides the material into modules of instruction;

(b) Specifying learning objectives for each learning unit
or module of instruction. Learning objectives must be com-
prehensive enough to ensure that if all the objectives are met,
the entire content of the course will be mastered;

(c) Specifying an objective, quantitative criterion for
mastering, used for each learning objective and provide a
structured learning method designed to enable students to
attain each objective.

(3) Demonstrate that the course includes the same or rea-
sonably similar informational content as a course that would
otherwise qualify for the requisite number of clock hours of
classroom-based instruction and how the provider will know
that the student completed the required number of clock
hours;

(4) Describe consistent and regular interactive events
appropriate to the delivery method. The interactive elements
must be designed to promote student involvement in the
learning process, and must directly support the student's
achievement of the course learning objectives. The applica-
tion must identify the interactive events included in the
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course and specify how the interactive events contribute to
achievement of the stated learning objectives;

(5) Demonstrate how the course provides a mechanism
of individual remediation to correct any deficiencies identi-
fied during the instruction and assessment process;

(6) Measure, at regular intervals, the student's progress
toward completion of the master requirement for each learn-
ing unit or module. In the case of computer-based instruc-
tion, the course software must include automatic shutdown
after a period of inactivity;

(7) Demonstrate that instructors are available to answer
questions regarding course content at reasonable times and
by reasonable means, including in-person contact, individual
and conference telephone calls, e-mail and fax;

(8) Demonstrate how reasonable security will be pro-
vided to ensure that the student who receives credit for the
course is the student who enrolled in and completed the
course. Both the approved school and the student must cer-
tify in writing that the student has completed the course, and
the required number of clock hours;

(9) Provide a complete description of any hardware, soft-
ware, or other technology to be used by the provider and
needed by the student to effectively engage in the delivery
and completion of the course material and an assessment of
the availability and adequacy of the equipment, software or
other technologies to the achievement of the course's instruc-
tional claims;

(10) Provide an orientation session with the instructor or
an affiliated representative of an approved school. Mecha-
nisms must be clearly in place which allow students an early
orientation to discuss course specifics;

(11) Demonstrate how the provider determined the num-
ber of clock hours requested in the distance education deliv-
ery method approval application; and

(12) Provide with each distance education delivery
method approval application a copy of a course evaluation
form. The provider must provide each student with the man-
datory evaluation form and retain the completed form in the
school records as required under WAC 308-408B-110.

WSR 09-08-058
PROPOSED RULES
PROFESSIONAL EDUCATOR
STANDARDS BOARD
[Filed March 26, 2009, 9:33 a.m.]

Continuance of WSR 09-03-070.

Preproposal statement of inquiry was filed as WSR 07-
20-115.

Title of Rule and Other Identifying Information: WAC
181-82A-207 and 181-82A-208, speciality endorsements
adding environmental and sustainability education, teacher of
the visually impaired, and orientation and mobility teacher
(WAC 181-82A-207) and requiring assessment of teacher
content knowledge in the specialty area (WAC 181-82A-
208).
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Hearing Location(s): Maple Hall Auditorium, 1st and
Commerce Street, LaConner, Washington 98257, on May 20,
2009, at 8:30 a.m.

Date of Intended Adoption: May 20, 2009.

Submit Written Comments to: David Brenna, Legisla-
tive and Policy Coordinator, P.O. Box 47236, Olympia, WA
98504, e-mail david.brenna@k12.wa.us, fax (360) 586-4548
by March [May] 16, 2009.

Assistance for Persons with Disabilities: Contact David
Brenna by May 18, 2009, TTY (360) 664-3631 or (360) 725-
6238.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Expands specialty
endorsements adding environmental and sustainability edu-
cation, teacher of the visually impaired, and orientation and
mobility teacher to endorsements currently for only teaching
deaf students. Includes requirement for assessing content
knowledge of applicants.

Reasons Supporting Proposal: Consistent with state pol-
icy and national teacher board certification.

Statutory Authority for Adoption: RCW 28A.410.210.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent:
board, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: David Brenna, P.O. Box
42736 [47236], Olympia, WA 98504, (360) 725-6238.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed amend-
ment does not have an impact on small business and therefore
does not meet the requirements for a statement under RCW
19.85.030 (1) or (2).

A cost-benefit analysis is required under RCW
34.05.328. A preliminary cost-benefit analysis may be
obtained by contacting David Brenna, P.O. Box 47236,
Olympia, WA 98504, phone (360) 725-6238, fax (360) 586-
3631, e-mail david.brenna@k12.wa.us.

Professional educator standards

March 25, 2009
David Brenna
Legislative and
Policy Coordinator

WSR 09-08-063
PROPOSED RULES
PUGET SOUND

CLEAN AIR AGENCY
[Filed March 26, 2009, 4:32 p.m.]

Continuance of WSR 09-05-080.

Title of Rule and Other Identifying Information:
Amending Regulation I, Section 8.08 (Fire Department
Training Exercises).

Hearing Location(s): Puget Sound Clean Air Agency,
1904 3rd Avenue, Suite 105, Seattle, WA 98101, on April 23,
2009, at 9:15 a.m.

Date of Intended Adoption: April 23, 2009.

Proposed
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Submit Written Comments to: Lynn Sykes, Puget Sound
Clean Air Agency, 1904 3rd Avenue, Suite 105, Seattle, WA
98101, e-mail lynns@pscleanair.org, fax (206) 343-7522, by
April 22, 2009.

Assistance for Persons with Disabilities: Contact agency
receptionist, (206) 689-4010, by April 16, 2009, TTY (800)
833-6388 or (800) 833-6385 (Braille).

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Continue hearing
from March 26, 2009, to April 23, 2009.

March 26, 2009
Dennis J. McLerran
Executive Director

WSR 09-08-066
PROPOSED RULES
EASTERN WASHINGTON UNIVERSITY
[Filed March 27, 2009, 2:30 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 09-
02-052.

Title of Rule and Other Identifying Information: New
chapter 172-121 WAC, Student conduct code, repealing
chapter 172-120 WAC and adopting chapter 172-121 WAC
to revise the standards of conduct for students.

Hearing Location(s): Eastern Washington University,
Main Campus, Tawanka Commons, Room 215, Cheney,
Washington 99004, on May 15, 2009, at 3:00 p.m.

Date of Intended Adoption: May 15, 2009.

Submit Written Comments to:  University Policy
Administrator, 214 Showalter Hall, Cheney, WA 99004, e-
mail tlutey@ewu.edu, fax (509) 359-7036, by May 14, 2009.

Assistance for Persons with Disabilities: Contact Trent
Lutey by May 14, 2009, (509) 359-6322.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: These rules con-
stitute a major revision in the content and organization of the
student conduct code for Eastern Washington University
(EWU) which are more easily implemented by repealing the
existing conduct code and adopting the new chapter.

Reasons Supporting Proposal: Clarifies EWU's require-
ments for student conduct. Rules will also streamline the
hearing, disciplinary, and appeals processes.

Statutory Authority for Adoption: RCW 28B.35.120.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Eastern Washington University,
governmental.

Name of Agency Personnel Responsible for Drafting:
Laurie Connelly, 214 Showalter Hall, Cheney, WA 99004,
(509) 359-2371; Implementation: Dorothy Zeisler-Vralsted,
129 Showalter Hall, Cheney, WA 99004, (509) 359-6319;
and Enforcement: Alfred Thompson, 320 Pence Union
Building, Cheney, WA 99004, (509) 359-2292.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. New chapter 516-40
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[172-121] WAC does not impose a disproportionate impact
on small businesses.

A cost-benefit analysis is not required under RCW
34.05.328. Chapter 172-132 [172-121] WAC is not consid-
ered a significant legislative rule by Eastern Washington Uni-
versity.

March 27, 2009
Trent S. Lutey

University Policy Administrator
Chapter 172-121 WAC

EASTERN WASHINGTON UNIVERSITY STUDENT
CONDUCT CODE

NEW SECTION

WAC 172-121-010 Introduction. Eastern Washington
University is an academic community dedicated to providing
instruction in higher education, advancing knowledge
through scholarship and research, and providing related ser-
vices to the community.

As a public institution of higher education, the university
has a special responsibility to create and maintain an aca-
demic environment that promotes freedom of inquiry and
expression while protecting the rights, opportunities and wel-
fare of students, faculty, staff and guests. To achieve this, the
university establishes rules, regulations, procedures, policies,
and standards of conduct.

Through the student conduct code as well as other uni-
versity policies and directives, the university sets forth spe-
cific behavioral expectations for students and student organi-
zations. It is the responsibility of each student to clearly
understand and comply with those expectations. The respon-
sibility for enforcement of the student conduct code rests
with the university president.

The board of trustees of Eastern Washington University,
acting under the authority granted by RCW 28B.35.120, has
established the following regulations for student conduct and
discipline.

NEW SECTION

WAC 172-121-020 Definitions. For purposes of the
student conduct code, chapter 172-121 WAC, the definitions
in this section apply.

"Accused" refers to any student or student organization
that is accused of violating the standards of conduct for stu-
dents under this chapter.

"Appeal authority" refers to the conduct review official
presiding over an appeal under WAC 172-121-130.
"Appellant" refers to any accused or complainant who

appeals the decisions or sanctions of a hearing authority
under WAC 172-121-130.

"Business days" refers to the days and hours the univer-
sity is open for business. Business days are Monday through
Friday, from 8:00 a.m. to 5:00 p.m., excluding holidays as set
forth in the university holiday schedule.
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"Complainant" means any person who files a complaint
alleging that a student or student organization violated the
standards of conduct for students.

"Council" or "the council" refers to the student disciplin-
ary council as described in WAC 172-121-070.

"Council hearing" refers to a conduct review hearing
before the student disciplinary council.

"Dean of students" refers to the dean of students or a des-
ignee of the dean of students.

"Director of OSRR" refers to the director of the office of
student rights and responsibilities, or designated representa-
tive.

"Hearing authority" refers to the university official hold-
ing a conduct review hearing. The conduct review officer is
the hearing authority for a summary hearing while the student
disciplinary council is the hearing authority for a council
hearing.

"Local or surrounding communities" refers to communi-
ties having an existing relationship with Eastern Washington
University (EWU) including, but not limited to, satellite cam-
pus communities and surrounding Spokane County commu-
nities.

"Off-campus" refers to any location or facility that is not
owned, leased, rented, or operated by Eastern Washington
University.

"Officer" or "the officer" refers to the conduct review
officer as described in WAC 172-121-070.

"Policies" or "university policy" refers to the written reg-
ulations of the university, including the standards of conduct
for students, residence life handbook, university policies, and
graduate/undergraduate catalogs.

"Recognized student organizations" refers to clubs, orga-
nizations, societies or similarly organized groups recognized
by the university or the associated students of Eastern Wash-
ington University (ASEWU).

"Session council" refers to the student disciplinary coun-
cil members selected for a specific hearing or appeal.

"Student" includes all persons taking courses through the
university, both full and part time, pursuing undergraduate,
graduate or professional studies. Nonmatriculated, interna-
tional students attending language institutes or foreign study
programs through the university, and persons, who have been
notified of acceptance for admission at EWU, are also con-
sidered students. Any person who engaged in conduct in vio-
lation of the student conduct code during a period in which
they had student status as previously described in this subsec-
tion, remain subject to action under this conduct code even if
the person has graduated, withdrawn, or has not officially
enrolled for a particular term at the university.

"Summary hearing" refers to a conduct review hearing
before the conduct review officer.

"University" means Eastern Washington University.

"University official" includes any person employed or
contracted by the university, performing assigned administra-
tive or professional responsibilities.

"University premises" means buildings and/or property
(including adjacent streets and sidewalks) which are owned,
leased or used by the university, to include all satellite cam-
puses affiliated with the university.
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"University president" refers to the university president
or a designee of the university president.

"Vice-president for student affairs" refers to the vice-
president for student affairs or a designee of the vice-presi-
dent for student affairs.

NEW SECTION

WAC 172-121-030 Rights of students. (1) Any student
or student organization accused of or charged with any viola-
tion of the student conduct code has the following rights in
conduct review proceedings:

(a) The right to a fair and impartial conduct review hear-
ing before the conduct review officer or the student disciplin-
ary council;

(b) The right to prior written notice to attend a prelimi-
nary conference as described in WAC 172-121-110;

(c) The right to remain silent during any conduct review
proceeding;

(d) The right to prior written notice to attend a council
hearing as described in WAC 172-121-120 if the matter is not
resolved through a summary hearing process;

(e) The right to waive his/her right to prior notice about
a council hearing and to request that the case be heard in a
summary hearing immediately following the preliminary
conference;

(f) The right to know who is bringing the accusation(s)
against them as described in WAC 172-121-110 and 172-
121-120 (2)(b);

(g) The right to speak on his/her own behalf in all pro-
ceedings;

(h) The right to consult an advisor as described in WAC
172-121-090;

(1) The right to appeal as provided in WAC 172-121-130;
and

(j) The right to be subjected to university disciplinary
action only one time for the same incident.

(2) Any student or student organization appearing before
a council hearing has the following additional rights:

(a) The accused has the right to hear all information and
view all material to be presented against them;

(b) The accused and complainant have the right to
present witnesses as described in WAC 172-121-120;

(c) The accused and complainant have the right to submit
questions to be asked of witnesses as described in WAC 172-
121-120.

NEW SECTION

WAC 172-121-040 Jurisdiction. Eastern Washington
University shall have jurisdiction over student behavior
which occurs on university premises. The university may
also exercise jurisdiction over student conduct which occurs
at off-campus locations if the behavior adversely affects the
university and/or the pursuit of its objectives and the univer-
sity determines that a significant university interest is
affected. The university has sole discretion in determining
what conduct adversely impacts the university and/or the pur-
suit of its objectives.

Similarly, the student conduct code shall apply to con-
duct without regard to a student's academic status at the time
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the conduct took place. This includes all periods from the
time of application for admission through the actual awarding
of a degree, including times between academic periods or
outside of normal business hours.

The student conduct code shall also apply to former stu-
dents if the accused was in a student status as defined in
WAC 172-121-020 when the misconduct took place. This is
true even if the alleged misconduct is discovered after the stu-
dent was awarded a degree or if the student withdrew from
school while a disciplinary matter was pending.

These provisions are not intended to protect any person
or class of persons from injury or harm, or to deny students
their legally and/or constitutionally protected rights.

NEW SECTION

WAC 172-121-050 External authorities. Many
offenses under this code are also violations of federal, state or
local laws. A student or student organization may face crim-
inal and civil prosecution as well as university disciplinary
action for violation of these laws.

The university reserves the right to initiate action for
offenses that have an impact on the educational or adminis-
trative functions or the general well-being of the university
and its surrounding communities. Proceedings under this
code may be carried out prior to, simultaneously with, or fol-
lowing civil or criminal proceedings in the courts. University
proceedings under the student conduct code are not subject to
challenge or dismissal based solely on the disposition of any
criminal charges related to the same incident.

NEW SECTION

WAC 172-121-060 Notification of criminal arrest. A
student is responsible for notifying the university of any oft-
campus arrest.

When the office of student rights and responsibilities
(OSRR) is informed of the arrest of a student, the university
may send a letter to the student requiring that he or she make
an appointment for an interview with the OSRR. During this
interview, the director of OSRR shall discuss with the stu-
dent:

(1) The facts involved in the student's arrest;

(2) The student's obligation to keep the university
informed of the progress of the criminal charge(s); and

(3) The student's obligation to advise the university of
the final disposition of the criminal charge(s).

The university will cooperate fully with law enforcement
and other agencies administering a corrective or rehabilita-
tive program for the student. The university reserves the
right to initiate concurrent disciplinary action.

NEW SECTION

WAC 172-121-070 Conduct review officials. (1) The
director of OSRR shall:

(a) Serve as the primary point of contact for all matters
relating to student conduct code violations and proceedings;

(b) Manage the proceedings as described in this chapter;

(c) Maintain all records of conduct review proceedings
as described in WAC 172-121-080.
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(2) Conduct review officer: The university president
shall designate one or more conduct review officers. The
director of OSRR may be designated as a conduct review
officer. The conduct review officer(s) shall:

(a) Perform conduct review proceedings under this chap-
ter; and

(b) Review off-campus incidents of alleged misconduct
and make determinations as to whether the conduct involved
adversely affects the university community and/or the pursuit
of its objectives.

(3) Student disciplinary council: The student disciplin-
ary council hears cases of conduct code violations as
described in WAC 172-121-120. The council also serves as
an appeal authority under WAC 172-121-130.

(a) Council pool: For each academic year, a pool of
council members is established based on availability.
Appointment of council pool members and their terms of ser-
vice are as follows:

(i) Faculty: Three faculty members shall be selected by
the faculty senate for three-year terms;

(i) Staff: Three university staff members shall be
appointed by the university president for three-year terms;

(iii) Students: Six students shall be appointed by the
president of the ASEWU for one-year terms. Student
appointments shall be made with the advice and consent of
the associated students' legislature, as described in the consti-
tution of the ASEWU. Students holding a position with any
of the associated student courts, or who are in any way affili-
ated with any judicial, quasi-judicial, or advocacy position
with the courts of the ASEWU, may not be appointed to the
council pool;

(iv) Nonvoting chair: Two nonvoting chairs shall be
elected for a one-year term by members of the council pool.
Reelection of chairs is permissible;

(v) Vacancies: Council pool vacancies shall be filled as
needed by the designated appointing authority.

(b) Session council: When a student disciplinary council
is needed for a hearing or an appeal, council members shall
be selected from the council pool as follows:

(i) Composition: A session council shall include, at a
minimum, one nonvoting chair, two student members, and
two faculty or staff members. The faculty/staff members
may be both faculty, both staff, or one faculty and one staff
member;

(i1) Selection: The director of OSRR shall select mem-
bers from the council pool to serve as the session council. As
much as possible, council members should be selected based
on their availability;

(iii) If a nonvoting chair is unavailable, the director of
OSRR shall select another member of the council pool to
serve as chair;

(iv) Quorum: Four voting members constitute a quorum;

(v) Members of the student disciplinary council shall not
participate in any case in which they are a defendant, com-
plainant or witness; in which they have a direct or personal
interest or bias; or in which they have acted previously in an
advisory or adjudicatory capacity;

(vi) A council member's eligibility to participate in a
case may be challenged by parties to the case or by other
council members. When such a challenge is made, the ses-
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sion council shall make a decision on the challenge and
respond as needed and appropriate; and

(vii) In the event members of the session council are dis-
qualified or disqualify themselves from a case, a temporary
(for that case only) replacement will be appointed by the
director of OSRR.

NEW SECTION

WAC 172-121-080 Administration and records. (1)
Student conduct code.

(a) Interpretation: Any question regarding the interpre-
tation or application of this student conduct code are referred
to the vice-president for student affairs for final determina-
tion.

(b) Review: This student conduct code shall be reviewed
every three years under the direction of the vice-president for
student affairs.

(2) Records of conduct review proceedings.

(a) Records of conduct review proceedings under this
chapter shall be prepared by the conduct review official(s)
involved and maintained by the director of OSRR. As much
as possible, records should include:

(i) A summary of the proceedings during a preliminary
conference;

(ii)) A written record of the statements made during a
conduct review hearing;

(iii) All letters, statements, memoranda, decisions,
orders, notices, and other documents related to conduct
review proceedings; and

(iv) Any images, articles, recordings, or other materials
presented as evidence in a conduct review proceeding.

(b) The director of OSRR shall keep records of conduct
review proceedings for seven years.

(¢) Records of conduct review proceedings are the prop-
erty of the university and are confidential to the extent pro-
vided in applicable law.

(d) Prior to the final disposition of a case, the accused
may review the records relative to their case. The accused
shall request to review the case records by contacting the con-
duct review officer. The conduct review officer shall make
every reasonable effort to support the accused's request.

(3) Student disciplinary records.

(a) Student disciplinary records are confidential and
shall be treated consistently with the requirements of the
Family Educational Rights and Privacy Act (FERPA) and
applicable law. Disciplinary records shall be maintained in
accordance with the university's records retention schedule.

(b) Release of student disciplinary records. The univer-
sity may not communicate a student's disciplinary record to
any person or agency outside the university without the prior
written consent of the student, except as required or permitted
by law. Exceptions include but are not limited to:

(i) The student's parents or legal guardians may review
these records as permitted by FERPA (20 U.S.C. Sec. 1232g;
34 CFR Part 99).

(i1) Release to another educational institution, upon
request, where the student seeks or intends to enroll, as
allowed by FERPA (20 U.S.C. Sec. 1232g; 34 CFR Part 99).
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(iii) The university may inform the complainant of the
outcome of any disciplinary proceeding involving a crime of
violence as defined by FERPA (20 U.S.C. Sec. 1232g; 34
CFR Part 99).

(iv) The university will, upon written request, disclose to
the alleged victim of any crime of violence (as that term is
defined in section 16 of Title 18, United States Code), or a
nonforcible sex offense, the report on the results of any disci-
plinary proceeding conducted by the university against a stu-
dent who is the alleged perpetrator of such crime or offense
with respect to such crime or offense. If the alleged victim of
such crime or offense is deceased as a result of such crime or
offense, the next of kin of such victim shall be treated as the
alleged victim for purposes of this subsection (3)(b)(iv).
Such disclosure will be subject to the provisions of 20 U.S.C.
1094.

(v) Disciplinary records will be made available to hear-
ing councils and university personnel as needed for legiti-
mate educational purposes.

(vi) A student may authorize release of his or her own
disciplinary record to a third party in compliance with
FERPA (20 U.S.C. Sec. 1232g; 34 CFR Part 99) by providing
a written consent to the office of student rights and responsi-
bilities.

(vii) Any student may review his/her own disciplinary
records by contacting the office of student rights and respon-
sibilities.

(viii) A student may obtain a copy of his or her disciplin-
ary record by making a written request to the office of student
rights and responsibilities. The office of student rights and
responsibilities may charge the student a reasonable amount
to cover copying expenses.

(ix) The university may disclose to a student's parents a
violation of any federal, state, or local law, or of any univer-
sity policy or rules regarding use or possession of alcohol or
a controlled substance so long as the student is under the age
of twenty-one at the time of the disclosure to the parent.

(¢) When disciplinary records are released, personally
identifiable information may be redacted to protect the pri-
vacy of others as permitted by applicable law.

(4) Holds:

(a) Types of holds. Holds placed on a student's academic
records may prevent admission, registration, graduation, or
other academic activities. Holds may also restrict access to
transcripts, grades, or other academic records.

(b) Discretionary holds: The conduct review officer may
place a hold on a student's academic records in either of the
following situations:

(1) Pending the student's satisfactory completion of any
sanctions imposed by a conduct review hearing; or

(ii) If the student fails to respond to any properly deliv-
ered notice from the conduct review officer.

(c) Required holds: The conduct review officer shall
place a hold on a student's academic record if the student is
accused of violating the conduct code and has withdrawn
from the university, or if the student withdraws from the uni-
versity after a complaint is filed against the student.

(1) In such cases, the student shall be notified that disci-
plinary action may be initiated when the student reenters or
applies for readmission.
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(i1) Holds of this type may not be implemented in cases
where the university proceeds with a conduct review hearing
or other disciplinary action under this chapter.

NEW SECTION

WAC 172-121-090 Conduct review proceedings. (1)
General provisions:

(a) All conduct review proceedings are conducted in an
informal manner.

(b) Nonjudicial proceedings: Formal rules of process,
procedure, and/or technical rules such as are applied in crim-
inal or civil court, are not used in student conduct code pro-
ceedings.

(2) Notification for student organizations: When a
charge is directed towards a student organization, the conduct
review officer will communicate all matters relative to con-
duct review proceedings with the president of the organiza-
tion or that position's designee.

(3) Advisors: The complainant and the accused may
each be assisted by one advisor of their choice, subject to the
following provisions:

(a) Any fees or expenses associated with the services of
an advisor will be incurred by the complainant or the accused
that employed the advisor;

(b) The advisor may be an attorney;

(c) The complainant and the accused are responsible for
presenting their own case and, therefore, advisors may not
speak or participate directly in any conduct review proceed-
ing. The complainant and/or the accused may, however,
speak quietly with their advisor during such proceedings;

(d) If an attorney is used as an advisor, the person using
the attorney shall inform the conduct review officer or the
council of their intent to do so at least two business days prior
to any conduct review proceeding; and

(e) If the complainant and/or the accused elect to be
advised by an attorney, the conduct review officer or the
council may elect to have the university advised by an assis-
tant attorney general.

NEW SECTION

WAC 172-121-100 Complaints. (1) Filing of com-
plaints.

(a) Any student, faculty member, staff member, or other
member of the university community may file a complaint
against a student or student organization for any violation of
the student conduct code.

(b) A person wishing to file a complaint must submit the
complaint, in writing, to one of the following:

(1) The office of student rights and responsibilities;

(1) The office of the dean of students; or

(iii) Another designated university office or official.

(c) In instances of alleged violations of local, county,
state or federal law, nothing in this student conduct code will
prohibit or limit the rights of persons to go directly to the civil
and/or criminal authorities and file charges.

(d) All complaints will be forwarded to the director of
OSRR for further review and action.

(2) Complaint review. The director of OSRR will review
the complaint to determine if there is sufficient information
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to hear the matter. During this review, the director of OSRR
will also evaluate the circumstances to determine if any
interim restriction action is warranted.

(3) Inform complainant. As part of the complaint review
process, the director of OSRR will contact the complainant
and explain to him/her:

(a) The complainant rights under the student conduct
code;

(b) The allegations which the complainant has against
the accused; and

(c) The potential conduct code violations related to the
allegations.

(4) Following the complaint review, the director of
OSRR will either dismiss the matter or arrange a preliminary
conference with the accused.

(a) Dismiss the matter. If the director of OSRR believes
that there is insufficient justification or insufficient evidence
to pursue conduct review proceedings against the accused,
he/she may dismiss the matter. In such cases, the director of
OSRR will prepare a written record of the dismissal. The
director of OSRR will also notify the complainant of their
decision, if such notification is appropriate and feasible.

(b) Preliminary conference. If the director of OSRR
does not dismiss the matter he/she will arrange a preliminary
conference as described in WAC 172-121-110.

(5) Records. The dismissal letter, along with the original
complaint and any other related documents, shall be main-
tained as described in WAC 172-121-080.

NEW SECTION

WAC 172-121-110 Preliminary conference. (1)
Scheduling. If, after reviewing a complaint, the director of
OSRR decides to initiate conduct review proceedings, the
director of OSRR shall appoint a conduct review officer
(CRO) to the case and notify the accused according to the fol-
lowing provisions:

(a) Notification shall be in writing;

(b) A written list of charges against the accused shall be
included with the notification; and

(c) Notification shall include the name of the conduct
review officer assigned to the case and the deadline for the
accused to contact the CRO in order to schedule a prelimi-
nary conference.

(2) Failure to respond: If the accused fails to comply
with the notification requirements, the director of OSRR shall
schedule the preliminary conference and notify the accused.
The notification shall be in writing and shall include a date,
time, and location of the preliminary conference.

(3) Appearance. Only the accused and the accused's
advisor may attend the preliminary conference. The accused
may be assisted by an advisor during the preliminary confer-
ence. The complainant, complainant's advisor, and witnesses
may not appear at the preliminary conference.

(4) Failure to appear. In cases where proper notice has
been given but the accused fails to attend the preliminary
conference, the CRO may:

(a) Proceed with a hearing and decide the case based on
the information available; or
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(b) Place a hold on the accused's academic records as
described in WAC 172-121-080.

(5) Proceedings. During the preliminary conference, the
conduct review officer will:

(a) Review the written list of charges with the accused;

(b) Inform the accused who is bringing the accusation(s)
against them;

(c) Provide the accused with a copy of the student con-
duct code and any other relevant university policies;

(d) Explain the accused's rights under the student code;

(e) Explain the conduct review procedures;

(f) Explain the accused's rights and responsibilities in the
conduct review process; and

(g) Explain possible penalties under the student conduct
code.

(6) After the preliminary conference, the conduct review
officer will take one of the following actions:

(a) Conduct a summary hearing with the accused as
described in WAC 172-121-120;

(b) Schedule a summary hearing with the accused as
described in WAC 172-121-120; or

(c) Refer the case to the student disciplinary council for
a council hearing under WAC 172-121-120.

(7) Records. Records of the preliminary conference
shall be maintained as described in WAC 172-121-130.

NEW SECTION

WAC 172-121-120 Hearings. (1) General provisions.

(a) Hearing authority: The hearing authority exercises
control over hearing proceedings. All procedural questions
are subject to the final decision of the hearing authority.

(b) Closed hearings: All conduct review hearings will be
closed. Admission of any person to a conduct review hearing
shall be at the discretion of the hearing authority.

(c) Consolidation of hearings: In the event that one or
more students are charged with the same misconduct arising
from the same occurrence, the hearing authority may conduct
separate hearings for each student or consolidate the hearings
as practical, as long as consolidation does not impinge on the
rights of any student.

(2) Appearance.

(a) Failure to appear: In cases where proper notice has
been given but the accused fails to attend a conduct review
hearing, the hearing authority shall decide the case based on
the information available, without the accused's input.

(b) Complainant's appearance: The complainant may
appear at the conduct review hearing in person, through tele-
phone conference, or through any other practical means of
communication, so long as the complainant's identity can be
reasonably established.

(c) Advisors: The complainant and the accused may be
assisted by an advisor during conduct review hearings as
described in WAC 172-121-090.

(d) Disruption of proceedings: Any person, including
the accused, who disrupts a hearing may be excluded from
the proceedings.

(e) Telephonic appearance. In the interest of fairness and
expedience, the hearing authority may permit any person to
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appear by telephone, audio tape, written statement, or other
means, as determined appropriate.

(3) Evidence.

(a) Evidence: Pertinent records, exhibits and written
statements may be accepted as information for consideration
by the hearing authority. However, hearing authorities are
not bound by the rules of evidence observed by courts and
may exclude incompetent, irrelevant, immaterial or unduly
repetitious material.

(b) The accused has the right to view all material admit-
ted into evidence by the hearing authority.

(1) If the accused wishes to view such material prior to
the scheduled hearing, he/she shall contact the CRO. The
CRO shall make a reasonable effort to support the request of
the accused. To facilitate this process, the accused should
contact the CRO as early as possible prior to the scheduled
hearing.

(i1) In every case, the accused may examine any material
presented against him/her during the course of the hearing.

(4) Reasonable cause. The hearing authority shall con-
sider information presented at the hearing in determining
whether there is reasonable cause to believe that the accused
violated the student conduct code as charged. In determining
whether such reasonable cause exists, the hearing authority
shall decide whether it is more likely that the accused vio-
lated the student code by engaging in the conduct for which
he or she is charged than that he or she did not.

(5) Sanctions. In determining what sanctions shall be
imposed, the hearing authority may consider the information
presented at the hearing as well as any information available
from past conduct and academic performance. If a student
fails to appear for a hearing, then the hearings authority shall
review the evidence provided and may consider information
available from past conduct and academic performance in
determining what sanction should be imposed. The hearing
authority cannot impose a sanction based solely on the failure
to answer the charges or appear at the hearing.

(6) Witnesses.

(a) The complainant, the accused and the hearing author-
ity may present witnesses at council review hearings. Wit-
nesses may not appear during summary hearings unless the
CRO specifically allows it.

(b) The complainant and the accused shall provide the
name and reasonable contact information for each proposed
witness to the office of student rights and responsibilities at
least two business days before the scheduled hearing. For
each proposed witness requested, the complainant and the
accused must also provide a brief statement regarding what
relevant information the witness may have.

(c) The office of student rights and responsibilities shall
attempt to contact each proposed witness and request their
attendance at the scheduled hearing. The office of student
rights and responsibilities is not obligated to contact pro-
posed witnesses who appear to have no relevant first hand
information.

(d) The accused has the right to hear or view all informa-
tion provided by witnesses during the hearing.

(7) Questioning:

(a) The complainant and the accused may submit ques-
tions to be asked of each other or of any witnesses. Questions
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shall be submitted, in writing, to the hearing authority. The
hearing authority may ask such questions, but is not required
to do so. The hearing authority may reject any question
which it considers inappropriate, irrelevant, immaterial or
unduly repetitious. The hearing authority has complete dis-
cretion in determining what questions will be asked during
the hearing.

(b) During a conduct review hearing, only the hearing
authority may pose questions to persons appearing before
them.

(¢) The hearing authority may ask their own questions of
any witness called before them.

(8) Risk management. The hearing authority may
accommodate concerns for personal safety, well-being, or
fears of confrontation of any person appearing at the hearing
by providing separate facilities, or by permitting participation
by telephone, audio tape, written statement, or other means,
as determined appropriate.

(9) Summary hearing procedures.

(a) The CRO may hold a summary hearing with the
accused only if all of the following conditions are met:

(i) The accused waives his/her right to prior notice about
a conduct review hearing;

(1) The accused requests that the case be heard in a sum-
mary hearing with the CRO; and

(iii) The CRO agrees to conduct the summary hearing.
The CRO is not obligated to conduct a summary hearing, but
may instead refer the case to the student disciplinary council
for a council hearing.

(b) Scheduling and notification. The summary hearing
may take place immediately following the preliminary con-
ference or it may be scheduled for a later date or time.

(1) If the summary hearing will be held at a later date or
time, the CRO shall schedule the hearing in the presence of
the accused so that the accused is informed of the date, time,
and place of the hearing.

(i1) If the CRO is not able to schedule the hearing in the
presence of the accused, the accused shall contact the CRO at
a later time, as specified by the CRO, to be informed of the
date, time, and location of the summary hearing. If the
accused fails to contact the CRO, the CRO shall conduct the
summary hearing without the accused present or refer the
case to the student disciplinary council for a council hearing
under WAC 172-121-110. The CRO may also place a hold
on the accused's academic records under WAC 172-121-080.

(c) Deliberation: After the hearing, the conduct review
officer shall decide whether there is reasonable cause to
establish the accused violated the student conduct code.

(i) If the CRO determines that there is not sufficient
information to establish reasonable cause, the CRO shall ter-
minate the complaint.

(i1) If the CRO determines that there is reasonable cause
to establish the accused violated the student conduct code, the
CRO shall impose any number of sanctions as described in
WAC 172-121-210.

(10) Council hearing procedures.

(a) Scheduling and notification. If the conduct review
officer has decided to refer the case to the student disciplinary
council for a council hearing, director of OSRR shall sched-
ule the hearing and notify the accused and the council. The
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council must receive at least seventy-two hours notice as to
the time and place of the hearing. The CRO may coordinate
with the accused to facilitate scheduling, but is not required
to do so. The CRO shall notify the accused of the preliminary
conference. Notification will be in writing and will include
the date, time and location of the hearing.

(b) Deliberations and sanctions. After the hearing, the
council shall meet in closed session and determine by major-
ity vote whether reasonable cause exists to indicate that the
accused violated the conduct code. Ifthe council decides that
the accused did violate the conduct code, the council shall
then decide what sanctions shall be imposed. Sanctions shall
be decided by majority vote and in closed session.

(c) Notification. The council's decision must be made
within seven business days of the hearing conclusion. The
council chair shall forward the council decision to the direc-
tor of OSRR. The director of OSRR shall notify the accused
of the council decision and sanctions (if any).

(11) Records. Records of the conduct review hearing
shall be maintained as described in WAC 172-121-080.

NEW SECTION

WAC 172-121-130 Appeals. (1) Basis: Appeals may
be filed by either the accused or the complainant for one or
more of the following reasons:

(a) To determine whether the hearing was conducted
according to established procedures. A hearing may have
deviated from established procedures if:

(1) The hearing was not conducted fairly in light of the
charges and information presented,

(i1) The complainant was not given a reasonable oppor-
tunity to prepare and to present information as provided by
the student conduct code;

(iii) The accused was not given a reasonable opportunity
to prepare and to present a response as provided by the stu-
dent conduct code.

(b) To determine whether the decision reached by the
hearing authority was based on the information presented and
that that information was sufficient to reasonably establish
that a violation of the conduct code did or did not occur.

(c) To determine whether the sanction(s) imposed were
reasonable and appropriate for the associated conduct code
violation(s).

(d) To consider new information or other relevant facts
not previously presented because such information and/or
facts were not known to the appellant at the time of the orig-
inal hearing. In such cases, if the information was reasonably
available at the time of the original hearing but the appellant
did not make a good faith effort to discover the information,
there is no basis for appeal. It is important for the parties to
make a good faith effort to gather all relevant facts before the
hearing. The university is not obligated to hold an appeal
when the parties did not take reasonable efforts to prepare
their case for the initial hearing.

(2) Filing: Following a conduct review hearing, if the
accused or the complainant believes there is basis to support
an appeal, they may file such an appeal, subject to the follow-
ing provisions:
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(a) The appeal must be submitted to the director of the
office of student rights and responsibilities within five busi-
ness days of receipt of the decision;

(b) The appeal shall be in writing and shall include:

(i) The appellant's name;

(i1) The nature of the decision and sanctions reached by
the hearing official;

(iii) The basis, as described in subsection (1) of this sec-
tion, for the appeal; and

(iv) What remedy the appellant is seeking.

(3) Appeal authorities:

(a) For summary hearings heard by the conduct review
officer, the appeal authority is the student disciplinary coun-
cil.

(b) For council hearings heard by the student disciplinary
council, the appeal authority is the dean of students.

(4) Forwarding of appeals: The director of the office of
student rights and responsibilities shall, within five business
days of receipt of an appeal, forward the appeal to the appro-
priate appeal authority. The submitted appeal will include, at
a minimum, the appellant's written appeal and the written
report of the case. The director of OSRR may also forward
any other written records related to the case.

(5) Review of appeals:

(a) Before rendering a decision, the appeal authority may
request additional information or explanation from any of the
parties to the proceedings.

(b) Except as required to explain the basis of new infor-
mation, an appeal shall be limited to a review of the verbatim
record of the conduct review hearing and supporting docu-
ments.

(c) In making its decision, the appeal authority will only
consider the written record before it, the appellant's notice of
appeal and other information and/or explanation it has
requested from the parties to the proceedings.

(6) Decisions: After reviewing the appeal, the appeal
authority may affirm, reverse, or remand the decision(s) of
the hearing authority.

(7) Remanded cases: In cases where the appeal authority
remands the decision or sanction(s) of the hearing authority,
the case will be returned to the hearing authority for reconsid-
eration or other action as specified by the appeal authority.
Following such reconsideration, the hearing authority will
return the case to the appeal authority for further review/
action. The appeal authority will then complete the appeal
process or remand the case again. No appeal may, however,
be remanded more than two times. After a case has been
remanded twice, the appeal authority must affirm or reverse
the decision and affirm, reverse, or modify the sanctions.

(8) Sanctions: The appeal authority may affirm, reverse,
remand, or modify the sanctions assigned to the accused.
When determining sanctions, the appeal authority may con-
sider the complete record of the accused's prior conduct and
academic performance in addition to all other information
associated with the case

(9) Further proceedings. After an appeal authority has
completed an appeal action, no further appeals may be made
under this chapter.
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(10) Appeals standards:

(a) Appeal authorities must weigh all pertinent informa-
tion presented to them in determining whether reasonable
evidence exists to support reversal or modification of deci-
sions or sanctions.

(b) For appeals based on a deviation from established
procedures, such deviations will not be a basis for sustaining
an appeal unless the alleged deviation resulted in a material
change in the outcome of the case or the sanctions imposed.

(11) Records: Records of appeal proceedings shall be
maintained as described in WAC 172-121-080.

NEW SECTION

WAC 172-121-140 Interim restriction. Ordinarily, the
disciplinary authority of the university will be invoked only
after all related review, hearing, and appeal procedures have
been completed. However, in situations where there is cause
to believe that a student or a student organization endangers
the health, safety, or welfare of themselves, the university
community, or property of the university community, the
dean of students may take immediate action(s) against the
student or student organization without prior notice or hear-
ing.

Simultaneous with such action(s), the dean of students
will refer the charges to the conduct review officer, who will
process such charges in accordance with the provisions of
this student conduct code.

Interim restriction is subject to the following:

(1) Interim restriction actions may only be imposed in
the following situations:

(a) When a student or student organization poses an
immediate threat to:

(i) The health, safety or welfare of any part of the univer-
sity community or public at large;

(i1) The student's own physical safety and well-being; or

(iii) Any property of the university community;

(b) When it is believed that the student's or student orga-
nization's continued attendance or presence may cause disor-
der, substantially interfere with or impede the lawful activi-
ties of others, or imperil the physical or mental health and
safety of members of the university community;

(c) In all cases where a student is undergoing criminal
proceedings for any felony charge.

(2) During the interim restriction period, a student may
be restricted by any or all of the following means:

(a) Denial of access, including but not limited to:
Assignment to alternate university housing or removal from
university housing, limitation of access to university facili-
ties, or restriction of communication with specific individuals
or groups;

(b) Interim suspension, including temporary total
removal from the university or restriction of access to cam-
pus;

(¢) Mandatory medical/psychological assessment of the
student's capability to remain in the university.

(3) The dean of students will determine what restric-
tion(s) will be ordered.

(4) All interim restrictions that involve any type of
restriction from any university premises will be accom-
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plished by giving a notice against trespass. The notice
against trespass may be given by any manner specified in
WAC 172-122-200.

(5) The dean of students will prepare a brief memoran-
dum for record containing the reasons for the interim restric-
tion. The dean of students will forward copies of the memo-
randum for record by personal delivery or by U.S. mail to the
restricted student, the office of student rights and responsibil-
ities, and all other persons or offices bound by it. At a mini-
mum, the memorandum will state:

(a) The alleged act(s) or behavior(s) of the student or stu-
dent organization which prompted the interim restriction;

(b) How those alleged act(s) or behavior(s) constitute a
violation of the student conduct code; and

(c) How the circumstances of the case necessitated the
interim restriction action(s).

(6) In all such cases, the student or student organization
may appeal the interim restriction to the vice-president for
student affairs. The challenge must be submitted, in writing,
within ten business days after the interim restriction action is
taken, unless the student requests an extension. Requests for
extension will only be granted to review the following issues:

(a) The reliability of the information concerning the stu-
dent's behavior; and

(b) Whether the student's continued presence or prior or
present behavior warrants interim restriction for the causes
listed in subsection (1) of this section.

(7) As a result of the challenge, the vice-president for
student affairs will schedule a meeting with the accused. The
vice-president for student affairs may have the dean of stu-
dents or any other person deemed relevant attend the meet-
ing. The accused may have an advisor present at the meeting
so long as the name of that person is provided to the director
of OSRR at least two business days prior to the scheduled
meeting.

(8) During the appeal meeting, the vice-president for stu-
dent affairs will review available materials and statements.
After the meeting, the vice-president for student affairs may
either uphold or terminate the interim restriction action.

(9) The interim restriction does not replace the regular
hearing process, which will proceed consistent with this
chapter.

(10) Records. Records of interim restriction proceedings
shall be maintained as described in WAC 172-121-080.

NEW SECTION

WAC 172-121-200 Violations. The following are
defined as offenses which are subject to disciplinary action
by the university.

(1) Acts of academic dishonesty. University policy
regarding academic dishonesty is governed by the university
academic integrity policy. However, repeated violations, as
described in the academic integrity policy, are subject to
action under the student conduct code. Academic dishonesty
includes, but is not limited to, any of the following activities:

(a) Plagiarism: Representing the work of another as
one's own work;

(b) Preparing work for another that is to be used as that
person's own work;
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(c) Cheating by any method or means;

(d) Knowingly and willfully falsifying or manufacturing
scientific or educational data and representing the same to be
the result of scientific or scholarly experiment or research;

(e) Knowingly furnishing false information to a univer-
sity official relative to academic matters.

(2) Acts of social misconduct.

(a) Violence/threats/abuse/endangerment.

(i) Abuse or harm of others. Conduct which causes
physical abuse, harm, threats, intimidation, coercion, deten-
tion, and/or other conduct which threatens or endangers the
health or safety of any person.

(i1) Reckless endangerment. Engaging in conduct that
creates an unreasonable risk of harm to another person or
property.

(b) Sexual misconduct. Sexual misconduct is any sexual
activity with another person that is unwanted and nonconsen-
sual. Sexual misconduct includes, but is not limited to:

(1) Unwanted verbal (including telephone), written
(including electronic media), pictorial or physical conduct of
a sexual nature which a reasonable person would consider to
be harassing, intimidating, hostile, offensive and/or which
adversely affects the learning or living environment of the
campus;

(i1) Unwanted, forceful, sexual contact. The use of force
may include, but is not limited to use of body weight, pushing
or hitting, coercion, threats, or intimidation;

(iii) The use of force (body weight, hitting or pushing,
use of a weapon, threats to kidnap or kill, for example) to
overcome earnest resistance to engaging in sexual inter-
course. Earnest resistance may be verbal, physical or both;

(iv) Sexual intercourse which occurs without consent
whether force is used or not. Consent requires actual words
or conduct demonstrating freely given agreement to the sex-
ual activity. Sexual activity is nonconsensual when the vic-
tim is incapable of consent by reason of mental incapacity,
drug/alcohol intoxication, illness, unconsciousness or physi-
cal helplessness. Silence and passivity do not constitute con-
sent;

(v) Voyeurism. Voyeurism occurs when an individual,
for the purpose of arousing or gratifying his/her sexual desire,
knowingly views, photographs, or films another person,
without that person's knowledge or consent, while the person
being viewed, photographed, or filmed is in a place where he
or she has a reasonable expectation of privacy;

(vi) Charges of sexual harassment may be adjudicated
under the university sexual harassment policy in addition to
any processing under this student conduct code.

(c) Harassment. Harassment of any sort is prohibited.
Conduct (physical, verbal, graphic, written, or electronic)
that is sufficiently severe, pervasive, or persistent to have the
purpose or effect of unreasonably interfering with an individ-
ual's ability to work, study, or participate in his/her regular
life or university activities. Examples of harassment include,
but are not limited to the following:

(i) Cyberstalking;

(i1) Unwanted telephone calls;

(ii1) Unwanted text messaging; and/or

(iv) Unwanted conversation.
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(d) Stalking. Any repeated conduct directed specifically
at another person that causes that person to fear for his/her
health and safety. Such behaviors and activities may include,
but are not limited to the following:

(i) Nonconsensual communication or contact, including
face-to-face, telephone calls, voice messages, electronic
mail, instant messaging, written letters, unwanted gifts, etc.;

(i) Harassment, either by the individual or through a
third party;

(ii1) Use of threatening or obscene gestures;

(iv) Pursuing or following;

(v) Surveillance or other types of observation;

(vi) Use of electronic devices or software to track or
obtain private information;

(vii) Trespassing;

(viii) Vandalism; and

(ix) Nonconsensual touching.

(e) Unauthorized use of electronic or other devices:
Making an audio or video record of any person while on uni-
versity premises without his or her prior knowledge, or with-
out his or her effective consent when such a recording is of a
private conversation or of images taken of a person(s) at a
time and place where she or he would reasonably expect pri-
vacy and where such images are likely to cause injury or dis-
tress. This includes, but is not limited to, surreptitiously tak-
ing pictures of another person in a gym, locker room, or
restroom, but does not include taking pictures of persons in
areas which are considered by the reasonable person to be
open to public view.

(3) Property violations. Theft from, or damage to, or
misuse of university property or the property of any person
on or off campus are subject to university disciplinary action.

(4) Weapons. No individual shall have on his/her per-
son, in his/her vehicle or otherwise in his/her possession any
gun, pistol, or firearm or explosives, dangerous chemicals or
other dangerous weapons or instruments on the university
campus or other university premises except as follows:

(a) Authorized law enforcement officers are permitted to
carry arms while on duty and engaged in their regular duties;

(b) Activities requiring use of the prohibited items may
be conducted on approval of the activity by the board of trust-
ees;

(c) Persons are permitted to have firearms in their pos-
session directly en route to or from campus firearm storage
facilities where such possession is incidental to approved on
or off campus possession or use of such firearms;

(d) Examples of weapons under this section include, but
are not limited to: Shotguns, rifles, pistols, air guns, BB
guns, pellet guns, longbows, hunting bows, throwing weap-
ons, any item that can be used as an object of intimidation
and/or threat, replica or look-a-like weapons, etc.

(5) Disobedience. Disobedience, interference, resis-
tance, or failure to comply with direction of an identified uni-
versity official or other authority acting in the line of duty,
including:

(a) Failure to comply with lawful and/or reasonable
directions of university officials or law enforcement officers
acting in performance of their duties on campus or affecting
conduct on campus;
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(b) Failure to identify oneself to university officials in
their course of duty, refusal or failure to appear before uni-
versity officials or disciplinary bodies when directed to do so,
or the violation of sanctions imposed after such proceedings;

(c) Failure to attend any medical treatment or evaluation
program when directed to do so by the dean of students, the
self-harm prevention team, or other authorized university
official.

(6) Trespassing/unauthorized use of keys.

(a) Trespass. The unauthorized entry into or onto, or the
unauthorized remaining in any building or facility or on any
property.

(b) Unauthorized use of keys and unauthorized entry.
Unauthorized possession, duplication, or use of keys to uni-
versity premises or unauthorized entry to or use of university
premises.

(7) Deception, forgery, fraud, unauthorized representa-
tion.

(a) Knowingly furnishing false information to the uni-
versity.

(b) Forgery, alteration, or misuse of university docu-
ments, records, or instruments of identification. This
includes situations of identity theft where a person knowingly
uses or transfers another person's identification for any pur-
pose.

(c) Forgery or issuing a bad check with intent to defraud.

(d) Unauthorized representation. The unauthorized use
of the name of the university or the names of members or
organizations in the university community.

(8) Safety.

(a) Intentionally activating a false fire alarm.

(b) Making a bomb threat.

(c) Tampering with fire extinguishers, alarms, or safety
equipment.

(d) Tampering with elevator controls and/or equipment.

(e) Failure to evacuate during a fire, fire drill, or false
alarm.

(9) Alcohol, drugs, and controlled substances.

(a) Alcohol and substance violations. Use, possession,
distribution, or sale of alcoholic beverages (except as permit-
ted by university policy and state law) is prohibited. Under
no circumstances may individuals under the age of twenty-
one use, possess, distribute, manufacture or sell alcoholic
beverages. Public intoxication is also prohibited.

(b) llegal drugs and paraphernalia. Use, possession, dis-
tribution, manufacture, or sale of drug paraphernalia and/or
illegal drugs, including marijuana, narcotics or other con-
trolled substances, is prohibited except as authorized by fed-
eral or state law. Being under the influence of an illegal sub-
stance, while on property owned or operated by the univer-
sity, is prohibited. Being under the influence of a controlled
substance is also prohibited while on property owned or oper-
ated by the university, except when legally prescribed by a
licensed medical practitioner.

(10) Hazing. Any action required of or imposed on cur-
rent or potential members of an organization or group which,
regardless of location of the incident or consent of the partic-
ipant(s):
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(a) Produces or is reasonably likely to produce bodily
harm or danger, mental or physical discomfort, embarrass-
ment, harassment, fright, humiliation or ridicule; or

(b) Compels an individual to participate in any activity
which is illegal, perverse or publicly indecent or contrary to
university rules, regulations or policies, or which is known by
the compelling person(s) to be contrary to the individual's
moral or religious beliefs.

(11) Disruptive conduct/obstruction.

(a) Disruptive conduct. Conduct which disrupts or
obstructs teaching, research, administration, disciplinary pro-
ceedings, freedom of movement or other lawful activities.

(b) Disorderly conduct. Conduct that is disorderly, lewd,
indecent or a breach of peace.

(c) Obstruction. Obstruction of the free flow of pedes-
trian or vehicular traffic on university premises or at univer-
sity-sponsored or university-supervised events.

(d) Demonstration. Participation in a campus demon-
stration which violates the university regulations governing
campus assembly and peaceful demonstration.

(12) Violations of other laws, regulations and policies.

(a) Violation of a local, county, state, or federal law.

(b) Violation of other university policies or regulations.

(13) Assisting. Soliciting, aiding, abetting, concealing,
or attempting conduct in violation of this code. Conduct
involving being an accessory to any person who violates this
code.

(14) Acts against the administration of this code.

(a) Initiation of a complaint or charge knowing that the
charge was false or with reckless disregard of its truth.

(b) Interference with or attempt to interfere with the
enforcement of this code, including but not limited to, intim-
idation or bribery of hearing participants, acceptance of
bribes, dishonesty, or disruption of proceedings and hearings
held under this code.

(c) Knowing violation of the terms of any disciplinary
sanction or attached conditions imposed in accordance with
this code.

(15) Other provisions:

(a) Responsibility for guests. A student, student group or
student organization is responsible for the conduct of guests
on or in university property and at functions sponsored by the
university or sponsored by any recognized university organi-
zation.

(b) Students studying abroad. Students who participate
in any university sponsored or sanctioned foreign country
study program shall observe the following rules and regula-
tions:

(i) The laws of the host country;

(i) The academic and disciplinary regulations of the
educational institution or residential housing program where
the student is studying; and

(iii) Any other agreements related to the student's study
program in the foreign country.

(c) Student organization and/or group offenses. Clubs,
organizations, societies or similarly organized groups in or
recognized by the university and/or ASEWU are subject to
the same standards as are individuals in the university com-
munity. The commission of any of the offenses in this sec-
tion by such groups or the knowing failure of any organized
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group to exercise preventive measures relative to violations
of the code by their members shall constitute a group offense.

NEW SECTION

WAC 172-121-210 Sanctions. If any student or student
organization is found to have committed any of the offenses
described in WAC 172-121-200, one or more of the follow-
ing sanctions may be imposed against the student or student
organization. Failure to comply with any imposed sanction
may result in additional sanctions.

(1) Individual student sanctions:

(a) Admonition: An oral statement to a student that
he/she has violated university rules and regulations.

(b) Warning: A notice to the student or student organi-
zation that they have violated the standards for student con-
duct and that any repeated or continuing violation of the same
standard, within a specified period of time, may result in
more severe disciplinary action. A warning may be verbal or
written.

(c) Censure: A written reprimand for violation of speci-
fied regulations. A censure will also state that more severe
disciplinary sanctions may be imposed if the student or stu-
dent organization is found in violation of any regulation
within a stated period of time

(d) Disciplinary probation: A formal action which
places one or more conditions, for a specified period of time,
on the student's continued attendance. Disciplinary probation
sanctions will be executed in writing and will specify the pro-
bationary conditions and the period of the probation. A dis-
ciplinary probation notice will also inform the student that
any further misconduct will automatically involve consider-
ation of suspension. Probationary conditions may include,
but are not limited to:

(1) Restricting the student's university-related privileges;

(i1) Limiting the student's participation in extra-curricu-
lar activities; and/or

(iii) Enforcing a "no contact" order which would prohibit
direct or indirect physical and/or verbal contact with specific
individuals or groups.

(e) Restitution: Reimbursement to the university or oth-
ers for damage, destruction, or other loss of property suffered
as a result of theft or negligence. Restitution also includes
reimbursement for medical expenses incurred due to conduct
code violations. Restitution may take the form of appropriate
service or other compensation. Failure to fulfill restitution
requirements will result in cancellation of the student's regis-
tration and will prevent the student from future registration
until restitution conditions are satisfied.

(f) Fines: The university conduct officer and the student
disciplinary council may assess monetary fines up to a maxi-
mum of four hundred dollars against individual students for
violation of university rules or regulations or for failure to
comply with university standards of conduct. Failure to
promptly pay such fines will prevent the student from future
registration. Failure to pay may also result in additional sanc-
tions.

(g) Discretionary sanctions: Work assignments, service
to the university community or other related discretionary
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assignments for a specified period of time as directed by the
hearing authority.

(h) Loss of financial aid: In accordance with RCW
28B.30.125, a person who participates in the hazing of
another forfeits entitlement to state-funded grants, scholar-
ships or awards for a specified period of time.

(i) Assessment: Referral for drug/alcohol or psycholog-
ical assessment may be required. Results of the assessment
may lead to the determination that conditions of treatment
and further assessment apply to either continued attendance
or return after a period of suspension.

(j) Deferred suspension: Notice of suspension from the
university with the provision that the student may remain
enrolled contingent on meeting a specified condition or con-
ditions. Not meeting the specified condition(s) will immedi-
ately invoke the suspension for the period of time and under
the conditions originally imposed.

(k) Suspension: Exclusion from classes and other privi-
leges or activities for a specified period of time. Suspensions
will be executed through a written order of suspension and
will state all restrictions imposed by the suspension, as well
as the suspension period and what conditions of readmission,
if any, are ordered.

(1) Dismissal: Permanent separation of the student from
the university with no promise (implied or otherwise) that the
student may return at any future time. The student will also
be barred from university premises. Dismissal actions will be
accomplished by issuing both an order of dismissal and a
notice against trespass. The notice against trespass may be
given by any manner specified in chapter 9A.52 RCW.

(m) Loss of institutional, financial aid funds: Formal
withholding of all or a part of institutional funds currently
being received by the student or promised for future disburse-
ment to the student for a specified period of time.

(2) Student organizations and/or group sanctions: Any
of the above sanctions may be imposed in addition to those
listed below:

(a) Probation: Formal action placing conditions on the
group's continued recognition by or permission to function at
the university. The probationary conditions will apply for a
specified period of time. Violation of the conditions of pro-
bation or additional violations while under probation may
result in more severe sanctions;

(b) Social probation: Prohibition of the group from
sponsoring any organized social activity, party or function, or
from obtaining a permission for the use of alcoholic bever-
ages at social functions for a specified period of time;

(¢) Charter restriction: The temporary withdrawal of
university or ASEWU recognition for a group, club, society
or other organization. It may be recommended by the appro-
priate disciplinary body, but may only be imposed by the uni-
versity president;

(d) Charter revocation: The permanent withdrawal of
university or ASEWU recognition for a group, club, society
or other organization. It may be recommended by the appro-
priate judicial body, but can only be imposed by the univer-
sity president;

(e) Additional sanctions: In addition to or separately
from the above, any one or a combination of the following
may be concurrently imposed on the group:
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(i) Exclusion from intramural competition as a group;

(i1) Denial of use of university facilities for meetings,
events, etc.;

(iii) Restitution; and/or

(iv) Fines.
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WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed March 30, 2009, 8:31 a.m.]

The aging and disability services administration requests
the withdrawal of the proposed rule-making notice filed as
WSR 09-04-064 on February 2, 2009 (chapter 388-823
WACQ).

Stephanie E. Schiller
Rules Coordinator

WSR 09-08-078
PROPOSED RULES
PROFESSIONAL EDUCATOR
STANDARDS BOARD
[Filed March 30, 2009, 11:19 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 08-
08-101.

Title of Rule and Other Identifying Information:
Amending WAC 181-78A-500, rule governing the awarding
of professional certification the [of] educators. The rule
change adds school administrators to the professional certifi-
cation preparation programs that education service districts
may develop for approval. Educational service districts are
encouraged to partner with institutions of higher education
these programs would now include school administrators.

Hearing Location(s): Maple Hall Auditorium, Ist and
Commerce Street, LaConner, Washington 98257, on May 20,
2009, at 8:30 a.m.

Date of Intended Adoption: May 20, 2009.

Submit Written Comments to: David Brenna, Legisla-
tive and Policy Coordinator, P.O. Box 47236, Olympia, WA
98504, e-mail david.brenna@k12.wa.us, fax (360) 586-4548,
by May 16, 2009.

Assistance for Persons with Disabilities: Contact David
Brenna by May 18, 2009, TTY (360) 664-3631 or (360) 725-
6238.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Aligns adminis-
trator professional certification with teacher certification by
authorizing education service districts to develop preparation
programs.

Reasons Supporting Proposal: Consistent with state pol-
icy for approving preparation programs.

Statutory Authority for Adoption: RCW 28A.410.210.
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Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Professional educator standards
board, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: David Brenna, P.O. Box
42736 [47236], Olympia, WA 98504, (360) 725-6238.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed amend-
ment does not have an impact on small business and therefore
does not meet the requirements for a statement under RCW
19.85.030 (1) or (2).

A cost-benefit analysis is required under RCW
34.05.328. A preliminary cost-benefit analysis may be
obtained by contacting David Brenna, P.O. Box 47236,
Olympia, WA 98504, phone (360) 725-6238, fax (360) 586-
3631, e-mail david.brenna@k12.wa.us.

March 25, 2009
David Brenna
Legislative and

Policy Coordinator

AMENDATORY SECTION (Amending WSR 07-04-004,
filed 1/24/07, effective 2/24/07)

WAC 181-78A-500 Professional certificate program
approval. All professional certificate programs for teachers,
principals/program administrators, and school counselors,
school psychologists, and school social workers shall be
approved pursuant to the requirements in WAC 181-78A-520
through 181-78A-540. Only colleges/universities with pro-
fessional educator standards board-approved residency cer-
tificate teacher, principals/program administrator, and school
counselor, school psychologist, and school social worker
preparation programs. Educational service districts are eligi-
ble to apply for approval to offer teacher professional certifi-
cate programs or administrator professional certificate pro-
grams. Educational service districts are encouraged to partner
with institutions of higher education, local school districts or
consortia of school districts to provide teacher professional

certificate programs or administrator professional certificate
programs.

WSR 09-08-080
PROPOSED RULES
DEPARTMENT OF HEALTH
[Filed March 30, 2009, 11:37 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 08-
14-142.

Title of Rule and Other Identifying Information: Chap-
ter 246-811 WAC, Chemical dependency professionals
(CDP), amending the chapter to include requirements for a
chemical dependency professional trainee (CDPT), clarify
and define current standards, and establish fees for the
CDPT.

Proposed
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Hearing Location(s): Department of Health, Point Plaza
East, Room 152/153, 310 Israel Road S.E., Tumwater, WA
98501, on May 11, 2009, at 9:00 a.m.

Date of Intended Adoption: May 15, 2009.

Submit Written Comments to: Betty J. Moe, P.O. Box
47852, Olympia, WA 98504-7852, web site http://www3.
doh.wa.gov/policyreview/, fax (360) 236-2901, by May 11,
20009.

Assistance for Persons with Disabilities: Contact Betty
Moe by May 6, 2009, TTY (800) 833-6388 or 711.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: 2SHB 2674
(chapter 135, Laws of 2008) amended credentialing stan-
dards for registered counselors (RC). The legislation created
eight new professions, abolished the RC credential, and
added a CDPT as one of the new professions.

The change in statute makes it necessary for the depart-
ment to develop rules for the new CDPT profession. Rules
are needed to clearly define licensing requirements for CDPs
and CDPTs.

Reasons Supporting Proposal: The proposed rules are
required to implement legislation and will ensure only quali-
fied individuals are credentialed in the chemical dependency
profession.

Statutory Authority for Adoption:
RCW.

Statute Being Implemented: Chapter 18.225 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of health, governmen-
tal.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Betty J. Moe, 310 Israel
Road S.E., Tumwater, WA, (360) 236-4912.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rule
would not impose more than minor costs on businesses in an
industry.

A cost-benefit analysis is required under RCW
34.05.328. A preliminary cost-benefit analysis may be
obtained by contacting Betty J. Moe, Program Manager,
Department of Health, P.O. Box 47852, Olympia, WA
98504-7852, phone (360) 236-4912, fax (360) 236-2901, e-
mail Betty.Moe@doh.wa.gov.

Chapter 18.205

March 30, 2009
Mary C. Selecky
Secretary

Chapter 246-811 WAC

CHEMICAL DEPENDENCY PROFESSIONALS AND
CHEMICAL DEPENDENCY PROFESSIONALS
TRAINEES

AMENDATORY SECTION (Amending WSR 99-13-084,
filed 6/14/99, effective 7/15/99)

WAC 246-811-010 ((What)) Definitions ((shewld+
Jerow2)), The definitions in this section apply throughout this
chapter unless the context clearly states otherwise.
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(1) (( o e
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WAC246-81-030-and 246-81-045-threugh246-811-049
Lwhosi 1ab] l bei cod

2))) Approved school means any college or university
accredited by a national or regional accrediting body recog-
nized by the commission on recognition of postsecondary
accreditation, at the time the applicant completed the required
education.

() (2) Certified chemical dependency professional

(CDP) means an individual certified in chemical dependency
counseling under chapter 18.205 RCW.

(3) Certified chemical dependency professional
trainee (CDPT) means an individual working toward the
education and experience requirements for certification as a
chemical dependency professional, and who has been creden-
tialed as a CDPT under chapter 18.205 RCW.

(4) Core competencies of chemical dependency coun-

WSR 09-08-080

work, psychiatry, nursing, divinity, criminal justice, and
counseling education.

AMENDATORY SECTION (Amending WSR 08-07-090,
filed 3/19/08, effective 4/19/08)

WAC 246-811-020 Sexual misconduct. (1) The defini-
tions and prohibitions on sexual misconduct described in
chapter 246-16 WAC apply to chemical dependency profes-
sionals and a chemical dependency professional trainee
except WAC 246-16-100 (3) and (4).

(2) A chemical dependency professional or a chemical
dependency professional trainee shall never engage, or
attempt to engage, in the activities listed in WAC 246-16-
100(1) with a former patient, former client or former key

party.

AMENDATORY SECTION (Amending WSR 99-13-084,

seling means competency in the following nationally recog-
nized areas:

* Knowledge;:

* Skills;

« Attitudes of professional practice, including assess-
ment and diagnosis of chemical dependency;

» Chemical dependency treatment planning and referral;

» Patient and family education in the disease of chemical
dependency;

¢ Individual and group counseling with alcoholic and
drug addicted individuals; and

* Relapse prevention counseling, and case management.
All oriented to assist alcohol and drug addicted patient to

achieve and maintain abstinence from mood-altering sub-
stances and develop independent support systems.

(5) Direct supervision means the supervisor is on the
premises and available for immediate consultation.

(6) Enrolled means the ability to demonstrate current
enrollment in an approved school and progress toward, or
completion of the coursework to be certified as a chemical
dependency professional as described in WAC 246-811-030
(2)(a) through (w).

(7) Individual formal meetings means a meeting with
an approved supervisor, involving one approved supervisor
and no more than four supervisees.

(8) Official transcript ((is-defined-as)) means the tran-
script from an approved college or ((untversity)) school, in an
envelope readily identified as having been sealed by the
school.

Health-and Human-Serviees 1998

))) (9) Related field ((is—defined—as)) means health
education, behavioral science, sociology, psychology, mar-
riage and family therapy, mental health counseling, social

filed 6/14/99, effective 7/15/99)

WAC 246-811-030 ((What-are-the-minimum-eduea-
tien)) Educational requirements ((fer-ehemieal-depen-
deney-professional-eertifieation?)), (1) The minimum edu-
cation requirements for a chemical dependency professional
are:

(a) An associate's degree in human services or related
field from an approved school; or

(b) Successful completion of ninety quarter or sixty
semester college credits in courses from an approved school.

(2) At least forty-five quarter or thirty semester credits
must be in courses relating to the chemical dependency pro-
fession and shall include the following topics specific to alco-
hol and drug addicted individuals:

(a) Understanding addiction;

(b) Pharmacological actions of alcohol and other drugs;

(c) Substance abuse and addiction treatment methods;

(d) Understanding addiction placement, continuing care,
and discharge criteria, including American Society of Addic-
tion Medicine (ASAM) criteria;

(e) Cultural diversity including people with disabilities
and its implication for treatment;

(f) Chemical dependency clinical evaluation (screening
and referral to include comorbidity);

(g) HIV/AIDS brief risk intervention for the chemically
dependent;

(h) Chemical dependency treatment planning;

(i) Referral and use of community resources;

(j) Service coordination (implementing the treatment
plan, consulting, continuing assessment and treatment plan-
ning);

(k) Individual counseling;

(1) Group counseling;

(m) Chemical dependency counseling for families, cou-
ples and significant others;

(n) Client, family and community education;

(o) Developmental psychology;

(p) Psychopathology/abnormal psychology;

(q) Documentation, to include, screening, intake, assess-
ment, treatment plan, clinical reports, clinical progress notes,
discharge summaries, and other client related data;

(r) Chemical dependency confidentiality;

Proposed
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(s) Professional and ethical responsibilities;
(t) Relapse prevention;

(u) Adolescent chemical dependency assessment and
treatment;

(v) Chemical dependency case management; and
(w) Chemical dependency rules and regulations.
(3) A person who receives a certification of completion

from the Washington consortium of addictions substance
abuse educators (WACASE), as long as they meet depart-

ment standards, is considered to have met the requirements of
WAC 246-811-030 pertaining to the forty-five quarter or
thirty semester credits in courses covering the subject content
described in WAC 246-811-030(2). Official verification of
the additional forty-five quarter or thirty semester credits will
be required upon application to the department.

(4) All applicants, including individuals who are
licensed under chapter 18.83 RCW, Psychologists; and chap-
ter 18.79 RCW, Advance nurse practitioner, must also meet
the requirements in subsection (2) of this section.

NEW SECTION

WAC 246-811-035 Certification of a chemical depen-
dency professional trainee (CDPT). (1) The department of
health will issue a CDPT certificate to an individual who:

(a) Submits an application on forms the department pro-
vides;

(b) Includes written documentation to meet the eligibil-
ity criteria;

(¢) Declares that he or she is enrolled in an approved
school and gaining the experience required to receive a CDP
credential;

(d) Submit evidence of completion of four clock hours of
AIDS education. The requirement of WAC 246-811-030
(2)(g) will satisfy this requirement.

(2) A CDPT must submit a signed declaration with their
annual renewal that states they are enrolled in an approved
education program and are obtaining the experience require-
ments for a CDP credential.

(3) A CDPT certificate can only be renewed four times.

AMENDATORY SECTION (Amending WSR 99-13-084,
filed 6/14/99, effective 7/15/99)

WAC 246-811-045 ((Hew-willmy)) Accumulation of
experience ((be—eounted?)). (1) The department of health
will consider experience in the field of chemical dependency
up to seven years prior to the date of application.

(2) Accumulation of the experience hours is not required
to be consecutive. Experience that will count toward certifi-
cation must meet the requirements outlined in WAC 246-
811-046 through 246-811-049.

(3) Supervised experience is the practice as referred to in
RCW 18.205.090 (1)(c) and is the experience received under
an approved supervisor. A practicum or internship taken
while acquiring the degree or semester/quarter hours is appli-
cable.

Proposed
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AMENDATORY SECTION (Amending WSR 99-13-084,
filed 6/14/99, effective 7/15/99)

WAC 246-811-046 ((How-many-heurs-ef)) Number
of experience ((wilJtneedfor—eertifieation2)) hours
required for certification as a chemical dependency pro-
fessional. You will be required to complete one thousand to
two thousand five hundred((—ﬁve—theusaﬁd—eﬁei&e—theusaﬁd
five-hundred)) hours of supervised experience depending
upon your formal education ((level)).

(1) Two thousand five hundred hours of chemical depen-
dency counseling as defined in RCW 18.205.020(3), for indi-
viduals who possess an associate degree; or

(2) Two thousand hours of chemical dependency coun-
seling for individuals who possess a baccalaureate degree in
human services or a related field from an approved school; or

(3) One thousand five hundred hours of chemical depen-
dency counseling for individuals who possess a master or
doctoral degree in human services or a related field from an
approved school; or

(4) One thousand ((five—hundred)) hours of chemical
dependency counseling for individuals who are licensed as
advanced registered nurse practitioners under chapter 18.79
RCW((5)), marriage and family therapists, mental health
counselors, advanced social workers, and independent clini-
cal social workers under chapter 18.225 RCW or

((é}—@ﬂe—theusaﬁd—ﬁ¥e—huﬁdfed—heﬂfs—ef—ehemiea4

) licensed as

a psychologist under chapter 18.83 RCW.

AMENDATORY SECTION (Amending WSR 99-13-084,
filed 6/14/99, effective 7/15/99)

WAC 246-811-047 ((What-eompeteneies—mustt
beeeme—pfeﬂeien-t—&t—d-tmmg—my—e*peﬂeﬂeei)) Compe-

tency—Experience requirements. (1) It is the intent that
((indtviduals)) an individual applying for a chemical depen-
dency professional certificate has become competent in
((addietion)) the core competencies of chemical counseling
((eompetenetes)), as defined in WAC 246-811-010((5)))(4),
through the experience requirement.

(2) Individuals must have experiences to gain the addic-
tion counseling competencies listed in (a) through (i) of this
subsection.

(a) Two hundred hours of clinical evaluation. One hun-
dred hours of the two hundred must be face-to-face patient
contact hours.

(b) Six hundred hours of face-to-face counseling to
include:

Individual counseling;

Group counseling;

Counseling family, couples, and significant others.

(c) Fifty hours of discussion of professional and ethical
responsibilities.

(d) Transdisciplinary foundations:

Understanding addiction;

Treatment knowledge;

Application to practice;

Professional readiness.

(e) Treatment planning.

() Referral.
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(g) Service coordination.

(h) Client, family, and community education.

(i) Documentation, to include, screening, intake, assess-
ment, treatment plan, clinical reports, clinical progress notes,
discharge summaries, and other client related data.

(3) Eight hundred fifty hours of experience ((are-destg-
nated-te)) must be divided among subsection (2)(a) through
(c) of this subsection, the remaining experience hours must
be divided among subsection (2)(d) through (i) of this sub-
section as determined by the supervisor.

AMENDATORY SECTION (Amending WSR 99-13-084,
filed 6/14/99, effective 7/15/99)

WAC 246-811-048 ((Hew—muech-of-the-experienee
*eq-u-n*e-men—t—&eed-s—t—e—b-e—u-&d-ef)) Supervision((2))
requirements. (1) All of the experience must be under an

approved supervisor as defined in WAC ((246-8H-046(1H))
246-811-049.

(2) A chemical dependency professional trainee (CDPT)
can provide chemical dependency assessment, counseling,
and case management to patients consistent with their educa-
tion, training, and experience as documented by the approved
supervisor.

(a) The first fifty hours of any face-to-face ((ekent))
patient contact must be under direct observation of an
approved supervisor or a chemical dependency professional.
((Superviston—shall-be-based-on-assisting-the persen-being
supervisedin-acquiring-proficieney-in-the-addietion-ecounsel-

))) (b) An approved supervisor or designated certified
chemical dependency professional must provide direct super-
vision when a CDPT is providing clinical services to patients
until the approved supervisor documents in the employee file

that the CDPT has obtained the necessary education, training,
and experience.

(3) Approved supervisors ((shalt)) must attest to the
department of the supervised person's satisfactory progress in
becoming proficient in the addiction counseling competen-
cies as listed in WAC 246-811-047 (2)(a) through (i) on
forms provided by the department.

AMENDATORY SECTION (Amending WSR 99-13-084,
filed 6/14/99, effective 7/15/99)

WAC 246-811-049 ((Whe-may-aetas—ahn)) Approved
supervisor((2)) requirements. (1) An approved supervisor
is a certified chemical dependency professional (CDP) or a
person who meets or exceeds the requirements of a certified
((chemical-dependeneyprofesstonal)) CDP in the state of
Washington, and who would be eligible to take the examina-
tion required for certification((;:-and)).

(2) An approved supervisor has at least four thousand
hours of experience in a state approved chemical dependency
treatment agency in addition to the supervised experience
hours required to become a CDP.

(« . .
(a)The—four—thousandhours—are—in—additionto—the
Sl upet “SEd] xP Ei;eiﬂee h]et"s feq;“e.d Ee]' be-eligible-to
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))) (3) Twenty-eight clock hours of recognized super-
visory training may be substituted for one thousand hours of
experience((:-and

).

(4) An approved supervisor is not a blood or legal rela-
tive, significant other, cohabitant of the supervisee, or some-
one who has acted as the ((persensupervised's)) supervisee's
primary counselor.

(5) A chemical dependency professional trainee (CDPT)
must receive documentation of their approved supervisor's
qualifications before training begins.

(6) An approved supervisor or other certified CDP must
review and sign all CDPT clinical documentation.

(7) An approved supervisor is responsible for all patients
assigned to the CDPT they supervise.

AMENDATORY SECTION (Amending WSR 00-01-122,
filed 12/17/99, effective 1/17/00)

WAC 246-811-060 ((What)) Examination ((is
required)) requirements for chemical dependency certifi-
cation professional certification((2)). (1) All applicants
must take and pass the National Association of Alcoholism
and Drug Abuse Counselor (NAADAC) National Certifica-
tion Examination for Addiction Counselors or International
Certification and Reciprocity Consortium (ICRC) Certified
Addiction Counselor Level II or higher examination.

(2) The department will accept the passing score ((esteb-
lished)) set by the testing company.

(3) The application and application fee must be submit-
ted to the department at least ninety days prior to the sched-
uled examination date. All other supporting documents,
including verification of education and experience, must be
submitted at least sixty days prior to the examination date.

AMENDATORY SECTION (Amending WSR 99-13-084,
filed 6/14/99, effective 7/15/99)

WAC 246-811-070 ((Fe—what-extent-will-my))

National certification ((be—megm—zed—by—t-he—d-ep-a*t—
ment?)). (1) A person who is certified through the National
Association of Alcoholism and Drug Abuse Counselors
(NAADAUC) or the International Certification and Reciproc-
ity Consortium (ICRC), is considered to ((have-met)) meet
the experience requirements of WAC 246-811-046.

(2) A person who is certified through NAADAC or
ICRC is considered to have met the requirements of WAC
246-811-030 pertaining to the forty-five quarter or thirty
semester credits in courses covering the subject content
described in WAC 246-811-030(2). Verification of the addi-
tional forty-five quarter or thirty semester credits will be
required upon application to the department.

(3) Verification of certification must be sent directly to
the department from NAADAC or ICRC.

AMENDATORY SECTION (Amending WSR 99-13-084,
filed 6/14/99, effective 7/15/99)

WAC 246-811-075 ((Hew-many-heurs-ef)) AIDS pre-
vention and information education ((de-tneed?)) require-

ments. Chemical dependency professionals and chemical
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dependency professional trainee applicants must complete
four clock hours of AIDS education as required in chapter
246-12 WAC, Part 8.

AMENDATORY SECTION (Amending WSR 99-13-084,
filed 6/14/99, effective 7/15/99)

WAC 246-811-080 What happens if my certification
expires? (1) If the chemical dependency professional (CDP)
or chemical dependency certification trainee (CDPT) certifi-
cation has expired for five years or less, the individual must
meet the requirements of chapter 246-12 WAC, Part 2.

(2) If a CDP certification has lapsed for more than five

years, the applicant ((will-berequired-te)) must demonstrate
continued competency and ((shall-be-required-to-take)) must

pass an examination, if an examination was not ((taken-and))
successfully passed for the initial certification. In addition,
the requirements of chapter 246-12 WAC, Part 2, must be
met.

(3) If a CDPT certification has lapsed for more than five
years, the applicant must meet the requirements of chapter
246-12 WAC, Part 2.

CHEMICAL DEPENDENCY PROFESSIONAL
RETIRED ACTIVE CREDENTIAL

AMENDATORY SECTION (Amending WSR 02-07-083,
filed 3/19/02, effective 4/19/02)

WAC 246-811-081 ((Hew—mayl-ebtaina)) Retired
active chemical dependency professional (CDP) creden-
tial((2)). A certified ((chemical-dependeneyprofessional))

CDP may obtain a retired active credential. Refer to the
requirements of chapter 246-12 WAC, Part 5.

AMENDATORY SECTION (Amending WSR 00-12-102,
filed 6/7/00, effective 7/8/00)

WAC 246-811-090 Who must provide client disclo-
sure information? A chemical dependency professional((s))
and a chemical dependency professional trainee must provide
disclosure information to each client prior to the delivery of
certified services (WAC 440-22-010). Disclosure informa-
tion may be printed in a format of the chemical dependency
professional's choosing or in a general format used by a state
approved treatment facility.

AMENDATORY SECTION (Amending WSR 00-12-102,
filed 6/7/00, effective 7/8/00)

WAC 246-811-100 ((What-mustl-Hnelude-oniy))
Disclosure statement((?)) requirements. (1) The following
information must be printed on all disclosure statements pro-
vided to counseling clients in language that can be easily
understood by the client:

(a) Name of firm, agency, business, or chemical depen-
dency professional's practice.

(b) ((Ehemteal—dependency—prefessional's—business

Washi Fed-chemicald i
fesstoralrumber
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1Y The-chermicald i rossional! "
eredentials:

te})) Employment address and telephone number.

(c) Name, credential, and credential number.

(d) Billing information, including:

(i) Client's cost per each counseling session;

(i1) Billing practices, including any advance payments
and refunds.

((6D)) (e) A list of the acts of unprofessional conduct in
RCW 18.130.180 including the name, address, and contact
telephone number within the department of health.

(2) The ((ehemieal-dependeney—prefessienal)) CDP or
CDPT and the client must sign and date a statement indicat-
ing that the client has been ((previded)) given a copy of the
required disclosure information, and the client has read and
understands the information provided.

AMENDATORY SECTION (Amending WSR 00-12-102,
filed 6/7/00, effective 7/8/00)

WAC 246-811-110 ((Whathappensififail)) Failure

to provide client disclosure information((2)). Failure to
provide to the client any of the disclosure information
required by WAC 246-811-090 and 246-811-100 constitutes
an act of unprofessional conduct as defined in RCW
18.130.180(7) and may be grounds for disciplinary action.

CONTINUING COMPETENCY ((RROGRAM))

REQUIREMENTS FOR CHEMICAL DEPENDENCY
PROFESSIONALS

AMENDATORY SECTION (Amending WSR 02-07-084,
filed 3/19/02, effective 4/19/02)

WAC 246-811-200 ((What)) Continuing competency
definitions ((shewlddroew2)). (1) Continuing education
means a program or course (including distance learning),
seminars, or workshops, professional conferences approved
by an industry recognized local, state, national, international
organization or institution of higher learning.

(2) Professional development activities means addic-
tion competencies as outlined in WAC 246-811-047, includ-
ing: Clinical evaluation, individual counseling, group coun-
seling, counseling family, couples, and significant others,
professional and ethical responsibilities, understanding
addiction, treatment knowledge, application to practice, pro-
fessional readiness, treatment planning, referral, service
coordination, client, family, and community education,
screening, intake, assessment, clinical reports, clinical
progress notes, discharge summaries, and other client related
data.

(3) Industry recognized is any local, state, national,
international organization, or institution of higher learning,
including, but not limited to, the following organizations:

(a) National Association of Alcoholism and Drug Abuse
Counselors (NAADAC);

(b) National Association of Addiction Treatment Provid-
ers (NAATP);

(c) International Certification and Reciprocity Consor-
tium (ICRC);
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(d) Northwest Indian alcohol/drug specialist certification
board;

(e) Chemical dependency counselor certification board;

(f) Institutions of higher learning that are accredited by a
national or regional accrediting body recognized by the Com-
mission on Recognition of Postsecondary Accreditation; or

(g) Division of alcohol and substance abuse (DASA).

(4) Distance learning is industry recognized education
obtained to enhance proficiency in one or more of the profes-
sional development activities as outlined in subsection (2) of
this section, through sources such as, internet coursework,
satellite downlink resources, telecourses, or correspondence
courses.

(5) Agency sponsored training is training provided by
an agency that is not limited to people working within that
agency and is a professional development activity as outlined
in subsection (2) of this section.

(6) In-service training is training provided by an agency
that is limited to people working within that agency and is a
professional development activity as outlined in subsection
(2) of this section.

(7) Continuing competency enhancement plan is a
plan showing the goals the CDP will develop to continue pro-
ficiency in their profession. The plan will be based on core
competencies as listed in WAC 246-811-047. The plan will
be developed on forms provided by the department.

AMENDATORY SECTION (Amending WSR 02-07-084,
filed 3/19/02, effective 4/19/02)

WAC 246-811-210 ((Whatis-the-seepe-and)) Purpose

of a continuing competency program((2)). To enhance the
professional competency of the ((EBP)) chemical depen-
dency professional. A successful continuing competency pro-
gram focuses on all aspects of professional practice to ensure
that the practitioner is competent to provide safe and quality
care to patients. The purpose of the professional development
activities is to broaden the experience that a CDP may under-
take to maintain competency.

AMENDATORY SECTION (Amending WSR 02-07-084,
filed 3/19/02, effective 4/19/02)

WAC 246-811-220 ((Whatare-the)) Continuing com-
petency program requirements((2)). (1) ((EBPs-musteom-
plete)) A chemical dependency professional must complete
an enhancement plan, as described in WAC 246-811-200(7);

(2) ((cDBPs-must-eemplete)) Twenty-eight hours of con-
tinuing education, as described in WAC 246-811-240; and

(3) ((cbPs-must-eomplete)) Twelve hours of other pro-

fessional development activities as ((euthined)) described in
WAC 246-811-047 and 246-811-200(2).

AMENDATORY SECTION (Amending WSR 02-07-084,
filed 3/19/02, effective 4/19/02)

WAC 246-811-230 ((Whatis-the)) Continuing com-
petency reporting period((2)). ((€PPs)) A chemical depen-
dency professional must complete the continuing compe-
tency program requirements every two years. A CDP((s
wiH)) must develop and implement the plan ((en-their2002
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renewal-date-or)) upon initial certification((—Fhe-effeetive
))

every two years thereafter.

AMENDATORY SECTION (Amending WSR 02-07-084,
filed 3/19/02, effective 4/19/02)

WAC 246-811-240 ((Hew—many)) Number of con-
tinuing education hours ((areneeded?)) required.
((€BPs)) A chemical dependency professional must com-
plete twenty-eight hours of continuing education every two
years. At least fourteen hours must be completed in one or
more of the topic areas as described in WAC 246-811-030
(2)(a) through (w). At least four hours must be in professional
ethics and law. The additional ten hours shall be in areas
relating to the various phases of their professional career.

AMENDATORY SECTION (Amending WSR 02-07-084,
filed 3/19/02, effective 4/19/02)

WAC 246-811-250 ((What-are)) Acceptable ((pre-
srams-or-eoursesfor)) continuing education((2)). (1) Pro-
grams having a featured instructor, speaker(s) or panel that is
industry recognized;

(2) Distance learning programs;

(3) Agency sponsored trainings;

(4) Course work at institutions of higher learning that are
accredited by a national or regional accrediting body recog-
nized by the commission on recognition of postsecondary
accreditation; or

(5) In-service training programs limited to seven hours
per reporting period.

AMENDATORY SECTION (Amending WSR 02-07-084,
filed 3/19/02, effective 4/19/02)

WAC 246-811-260 ((Hew-do1-fulfil-the)) Comple-
tion of the twelve hours of other professional development
activities((?)). (1) ((€BPs)) A chemical dependency profes-
sional (CDP) may obtain hours through the following:

(a) Practicum;

(b) Peer-review including serving on a formal peer
review panel or committee, or individual review of a sole
provider, where the purpose of the review is to determine
whether appropriate treatment was rendered;

(c) Public presentation including preparing and present-
ing lectures or education that contribute to the professional
competence of a CDP. The CDP may accumulate the same
number of hours obtained for continuing education purposes
by attendees as required in WAC 246-12-220. The hours for
presenting a specific topic lecture or education may only be
used for continuing education credit once during each report-
ing period;

(d) Publication of writings;

(e) Other activities as determined by the CDP's supervi-
sor;

(f) Continuing education; these continuing education
hours are in addition to the twenty-eight hours of continuing
education as listed in WAC 246-811-240.

Proposed
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(2) All documentation must include the dates the con-
tinuing competency activity ((eeenrred)) that took place, and
if appropriate, the title of the course, the location of the
course, and the name of the instructor.

AMENDATORY SECTION (Amending WSR 02-07-084,
filed 3/19/02, effective 4/19/02)

WAC 246-811-270 ((Whatds)) Acceptable audit doc-
umentation for continuing education, professional devel-
opment activities, and the enhancement plan((2)). (1)
Acceptable documentation must be specific to the program
completed and include:

(a) Transcripts, letters from course instructors, or certifi-
cate of completion;

(b) Written report by the CDP explaining how they
achieved the competencies in WAC 246-811-047; or

(c) Signed agreement between parties involved.

(2) ((€BPs)) A chemical dependency professional must
comply with the requirements of chapter 246-12 WAC, Part
7.

AMENDATORY SECTION (Amending WSR 08-15-014,
filed 7/7/08, effective 7/7/08)

WAC 246-811-990 ((Hew-eften-dotneed-torenew
ard—whataretheeostsforeertifieation?)) Chemical
dependency professional and chemical dependency pro-
fessional trainee—Fees and renewal cycle. (1) A chemical
dependency professional (CDP) certificate((s)) must be
renewed every year on the practitioner's birthday as provided
in chapter 246-12 WAC, Part 2. The secretary may require
payment of renewal fees less than those established in this
section if the current level of fees is likely to result in a sur-
plus of funds. Surplus funds are those in excess of the amount
necessary to pay for the costs of administering the program
and to maintain a reasonable reserve. Notice of any adjust-
ment in the required payment will be provided to practitio-
ners. The adjustment in the required payment shall remain in
place for the duration of a renewal cycle to assure practitio-
ners an equal benefit from the adjustment.

(2) A chemical dependency professional trainee (CDPT)
certificate must be renewed every year to correspond with
issuance date.

(3) The secretary may require payment of renewal fees
less than those established in this section if the current level
of fees is likely to result in a surplus of funds. Surplus funds
are those in excess of the amount necessary to pay for the
costs to administer the program and maintain a reasonable
reserve. Notice of any adjustment in the required payment
will be provided to practitioners. The adjustment in the

required fee shall remain in place for the duration of the

renewal cycle.
(4) The following nonrefundable fees will be charged for

a certified chemical dependency professional:

Title of Fee Fee
Application $200.00
Initial certification 225.00
Renewal 230.00
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Title of Fee Fee
Renewal retired active 115.00
Late renewal retired active 57.50
Late renewal penalty 115.00
Expired certification reissuance 115.00
Duplicate certification 10.00
Certification of certificate 10.00

(5) The following nonrefundable fees will be charged for
a certified chemical dependency professional trainee:

Title of Fee Fee
Application $110.00
Renewal 90.00
Late renewal penalty 50.00
Expired certification reissuance 50.00
Duplicate certification 15.00
Certification of certificate 15.00

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 246-811-082 What is the retired active cre-

dential renewal fee?

WSR 09-08-091
PROPOSED RULES
PROFESSIONAL EDUCATOR
STANDARDS BOARD
[Filed March 31, 2009, 9:16 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 08-
08-101.

Title of Rule and Other Identifying Information:
Amending WAC 181-78A-500, rule governing the awarding
of professional certification the [of] educators. The rule
change adds school administrators to the professional certifi-
cation preparation programs that education service districts
may develop for approval. Educational service districts are
encouraged to partner with institutions of higher education
these programs which would now include school administra-
tors.

Hearing Location(s): Maple Hall Auditorium, 1st and
Commerce Street, LaConner, Washington 98257, on May 20,
2009, at 8:30 a.m.

Date of Intended Adoption: May 20, 2009.

Submit Written Comments to: David Brenna, Legisla-
tive and Policy Coordinator, P.O. Box 47236, Olympia, WA
98504, e-mail david.brenna@k12.wa.us, fax (360) 586-4548,
by May 16, 2009.

Assistance for Persons with Disabilities: Contact David
Brenna by May 18, 2009, TTY (360) 664-3631 or (360) 725-
6238.
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Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Aligns adminis-
trator professional certification with teacher certification by
authorizing education service districts to develop preparation
programs.

Reasons Supporting Proposal: Consistent with state pol-
icy for approving preparation programs.

Statutory Authority for Adoption: RCW 28A.410.210.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Professional educator standards
board, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: David Brenna, P.O. Box
42736 [47236], Olympia, WA 98504, (360) 725-6238.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed amend-
ment does not have an impact on small business and therefore
does not meet the requirements for a statement under RCW
19.85.030 (1) or (2).

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting David Brenna, P.O. Box 47236, Olympia, WA
98504, phone (360) 725-6238, fax (360) 586-3631, e-mail
david.brenna@k12.wa.us.

March 25, 2009
David Brenna
Legislative and
Policy Coordinator

AMENDATORY SECTION (Amending WSR 07-04-004,
filed 1/24/07, effective 2/24/07)

WAC 181-78A-500 Professional certificate program
approval. All professional certificate programs for teachers,
principals/program administrators, and school counselors,
school psychologists, and school social workers shall be
approved pursuant to the requirements in WAC 181-78 A-520
through 181-78A-540. Only colleges/universities with pro-
fessional educator standards board-approved residency cer-
tificate teacher, principals/program administrator, and school
counselor, school psychologist, and school social worker
preparation programs. Educational service districts are eligi-
ble to apply for approval to offer teacher professional certifi-
cate programs or administrator professional certificate pro-
grams. Educational service districts are encouraged to partner
with institutions of higher education, local school districts or
consortia of school districts to provide teacher professional
certificate programs or administrator professional certificate
programs.

WSR 09-08-092
PROPOSED RULES
DEPARTMENT OF PERSONNEL
[Filed March 31, 2009, 9:37 a.m.]

Original Notice.

WSR 09-08-092

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule and Other Identifying Information: WAC
357-19-073 What happens if an employee who is serving a
probationary period accepts a nonpermanent appointment?

Hearing Location(s): Department of Personnel, 2828
Capitol Boulevard, Tumwater, WA, on May 14, 2009, at 8:30
a.m.

Date of Intended Adoption: May 14, 2009.

Submit Written Comments to: Connie Goff, Department
of Personnel, P.O. Box 47500, e-mail connieg@dop.wa.gov,
fax (360) 586-4694, by May 7, 2009. FOR DOP TRACKING
PURPOSES PLEASE NOTE ON SUBMITTED COMMENTS "FORMAL
COMMENT."

Assistance for Persons with Disabilities: Contact depart-
ment of personnel by May 7, 2009, TTY (360) 753-4107 or
(360) 586-8260.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The following
proposed new rule addresses what happens when a probation-
ary employee accepts a nonpermanent appointment.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Statute Being Implemented: RCW 41.06.150.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of personnel, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Kristie Wilson, 521 Capitol Way South, Olympia, WA, (360)
664-6408; Implementation and Enforcement: Department of
personnel.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not required.

A cost-benefit analysis is not required under RCW
34.05.328.

April 1 [March 317, 2009
Eva N. Santos

Director

NEW SECTION

WAC 357-19-073 What happens if an employee who
is serving a probationary period accepts a nonpermanent
appointment? If an employee who is serving a probationary
period accepts a nonpermanent appointment, the probation-
ary period will end and the employee will not be granted per-
manent status unless the employer agrees to return the
employee to a position at the conclusion of the nonpermanent
appointment. Any return rights granted by the employer
must be to a vacant position in the class in which the
employee was serving a probationary period. If the employer
chooses to grant the employee a return right the employer
must notify the employee in writing.

Upon return from a nonpermanent appointment the
employee will resume their probationary period. If the
employer determines the position the employee was serving a
probationary period in and the position the employee was
appointed to on a nonpermanent basis are allocated to classes
which are closely related, the employer may count the time

Proposed
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worked in the nonpermanent appointment towards the proba-
tionary period.

WSR 09-08-093
PROPOSED RULES
DEPARTMENT OF PERSONNEL
[Filed March 31, 2009, 9:38 a.m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule and Other Identifying Information: WAC
357-19-160 Can an employee be elevated following a demo-
tion?, 357-19-240 What positions can be designated as in-
training?, and 357-19-285 What happens to an employee who
fails to progress satisfactorily through an in-training plan?

Hearing Location(s): Department of Personnel, 2828
Capitol Boulevard, Tumwater, WA, on May 14, 2009, at 8:30
a.m.

Date of Intended Adoption: May 14, 2009.

Submit Written Comments to: Connie Goff, Department
of Personnel, P.O. Box 47500, e-mail connieg@dop.wa.gov,
fax (360) 586-4694, by May 7, 2009. FOR DOP TRACKING
PURPOSES PLEASE NOTE ON SUBMITTED COMMENTS "FORMAL
COMMENT."

Assistance for Persons with Disabilities: Contact depart-
ment of personnel by May 7, 2009, TTY (360) 753-4107 or
(360) 586-8260.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The following
proposed rule modification will eliminate any reference to
the term "occupational category" in Title 357 WAC and
replace it with "class series."

Statutory Authority for Adoption: Chapter 41.06 RCW.

Statute Being Implemented: RCW 41.06.150.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of personnel, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Kristie Wilson, 521 Capitol Way South, Olympia, WA, (360)
664-6408; Implementation and Enforcement: Department of
personnel.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not required.

A cost-benefit analysis is not required under RCW
34.05.328.

April 1 [March 31], 2009
Eva N. Santos
Director

AMENDATORY SECTION (Amending WSR 05-01-206,
filed 12/21/04, effective 7/1/05)

WAC 357-19-160 Can an employee be elevated fol-
lowing a demotion? Employers may elevate an employee
with permanent status to the class held by the employee
immediately prior to being demoted or to a class in the same

Proposed

Washington State Register, Issue 09-08

((eceupational-eategoery/))class series which is between the

current class and the class from which the employee was
demoted. Elevation must be to a position for which they meet
the competencies and other position requirements. The
employer may require the elevated employee to serve a trial
service period.

AMENDATORY SECTION (Amending WSR 05-01-206,
filed 12/21/04, effective 7/1/05)

WAC 357-19-240 What positions can be designated
as in-training? Employers may designate specific positions,
groups of positions, or all positions in a class or class series
((eran—oeceupational-eategery)), as in-training positions.
Unless other staffing methods have been exhausted, positions
with primary responsibility for supervision should not be des-
ignated as in-training positions.

AMENDATORY SECTION (Amending WSR 06-15-065,
filed 7/13/06, effective 8/14/06)

WAC 357-19-285 What happens to an employee who
fails to progress satisfactorily through an in-training
plan?

This table is used to determine what happens when an employee appointed
to an in-training position fails to satisfactorily progress through the in-
training plan.

Type of In-Training Position:

Class Series((fOeeupa-
tional-Category)): All
positions in the ((eeeupa-
tienal-eategory/))class

series are designated as
in-training positions by
the employer

Individual position: The
individual position is des-
ignated as an in-training
position

Employee Status:

Employee in
Probationary
Period

= The employee must be
separated in accordance
with WAC 357-46-185.

= The employee must be
separated in accordance
with WAC 357-46-185.

Employee in
Trial Service
Period

If the employee WAS
PERMANENT before
the in-training appoint-
ment.

= The employee has
reversion rights in accor-
dance with WAC 357-19-
115 through 357-19-117
to the class the employee
held permanent status in
before the in-training
appointment.

If the employee was NOT
PERMANENT before
the in-training appoint-
ment.

=The employee must be
dismissed under the pro-
visions of WAC 357-40-
010.

= The employee has
reversion rights in accor-
dance with WAC 357-19-
115 through 357-19-117
to the class in which the
employee was most
recently permanent.
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Employee
achieved per-
manent status
in job class of
the current in-
training step
but is failing to
progress to the
next step

If the employee WAS
PERMANENT before
the in-training appoint-
ment:

= The employee has
reversion rights in accor-
dance with WAC 357-19-
115 through 357-19-117
to the class the employee
held permanent status in
before the in-training
appointment.

=The employee is
removed from the in-
training position and has
reversion rights in accor-
dance with WAC 357-19-
115 through 357-19-117.
The employee has rever-
sion rights to a position, if
available, in the class in
which the employee cur-
rently holds permanent
status.

If the employee was NOT
PERMANENT before
the in-training appoint-
ment:.

= The employee must be
dismissed under the pro-
visions of WAC 357-40-
010.

Reviser's note: The typographical errors in the above section occurred
in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

WSR 09-08-094
PROPOSED RULES
DEPARTMENT OF PERSONNEL
[Filed March 31, 2009, 9:40 a.m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule and Other Identifying Information: WAC
357-31-215 When may vacation leave be accumulated above
the maximum two hundred forty hours?

Hearing Location(s): Department of Personnel, 2828
Capitol Boulevard, Tumwater, WA, on May 14, 2009, at 8:30
a.m.

Date of Intended Adoption: May 14, 2009.

Submit Written Comments to: Connie Goff, Department
of Personnel, P.O. Box 47500, e-mail connieg@dop.wa.gov,
fax (360) 586-4694, by May 7, 2009. FOR DOP TRACKING
PURPOSES PLEASE NOTE ON SUBMITTED COMMENTS "FORMAL
COMMENT."

Assistance for Persons with Disabilities: Contact depart-
ment of personnel by May 7, 2009, TTY (360) 753-4107 or
(360) 586-8260.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The following
proposed rule modification clarifies when the statement of
necessity must be submitted and clarifies the existing exam-
ple.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Statute Being Implemented: RCW 41.06.150.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of personnel, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Kristie Wilson, 521 Capitol Way South, Olympia, WA, (360)

WSR 09-08-094

664-6408; Implementation and Enforcement: Department of
personnel.

No small business economic impact statement has been

prepared under chapter 19.85 RCW. Not required.

A cost-benefit analysis is not required under RCW
34.05.328.

April 1 [March 31], 2009

Eva N. Santos

Director

AMENDATORY SECTION (Amending WSR 05-08-137,
filed 4/6/05, effective 7/1/05)

WAC 357-31-215 When may vacation leave be accu-
mulated above the maximum ((éwe-hundred-forty-hours))
240 hours? There are two circumstances in which vacation
leave may be accumulated above the maximum of ((thirty))
30 working days (240 hours).

(1) If an employee's request for vacation leave is denied
by the employer, and the employee is close to the maximum
vacation leave (240 hours), the employer must grant an
extension for each month that the employer defers the
employee's request for vacation leave. The employer must
maintain a statement of necessity justifying the extension.

(2) As an alternative to subsection (1), employees may
also accumulate vacation leave in excess of ((twe-hundred
forty(240))) 240 hours as follows:

(a) An employee may accumulate the vacation leave
days between the time ((thirty)) 30 days is accrued and
his/her next anniversary date of state employment.

(b) Leave accumulated above ((two—hundred—forty
heurs)) 240 hours must be used by the next anniversary date
and in accordance with the employer's leave policy. If such
leave is not used before the employee's anniversary date, the
excess leave is automatically lost and considered to have
never existed.

(¢) ((Anyleavesaeceumulatedabevetwohundred—forty
: o ; o 1 :

abeve:)) A statement of necessity, as described in (1) above,
can only defer leave that the employee has not accrued as of
the date of the statement of necessity. Any accrued leave in
excess of 240 hours as of the date of the statement of neces-
sity cannot be deferred regardless of circumstances. For

example:

((OnFunet5anemployeeis-assigned-to-workenaspe-
a1 ot Ted 1 thatd . e )

Proposed
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the-present-year).)) On June 15th, an employee is assigned to

work on a special project. It is expected that the assignment
will last six months. Due to an ambitious timeline and strict

deadlines, the employee will not be able to take any vacation
leave during that time.

e On June 15, the employee's vacation leave balance
is 260 hours.

e The employee accrues 10 hours monthly.

« The employee's anniversary date is October 16.

Because the employee will not be able to use leave from
June 15th through December 15th the employee files a state-
ment of necessity asking to defer the leave accrued during
this time. This deferred leave will not be lost as long the
employee uses the deferred hours by their next anniversary
date (October 16 of the following year).

The 20 hours of excess vacation leave the employee had
on June 15 are not covered by the statement of necessity.
These hours will not be deferred and will be lost unless they
are used before October 16th of the current year.

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

WSR 09-08-095
PROPOSED RULES
DEPARTMENT OF PERSONNEL
[Filed March 31, 2009, 9:41 a.m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule and Other Identifying Information: WAC
357-31-525 What is an employee entitled to under the Family
and Medical Leave Act of 19937

Hearing Location(s): Department of Personnel, 2828
Capitol Boulevard, Tumwater, WA, on May 14, 2009, at 8:30
a.m.

Date of Intended Adoption: May 14, 2009.

Submit Written Comments to: Connie Goff, Department
of Personnel, P.O. Box 47500, e-mail connieg@dop.wa.gov,
fax (360) 586-4694, by May 7, 2009. FOR DOP TRACKING
PURPOSES PLEASE NOTE ON SUBMITTED COMMENTS "FORMAL
COMMENT."

Assistance for Persons with Disabilities: Contact depart-
ment of personnel by May 7, 2009, TTY (360) 753-4107 or
(360) 586-8260.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: On January 28,
2008, President Bush signed into law amendments to the
Family and Medical Leave Act, which grant additional leave
to employees who have family members in the military. Two
new types of leave were added.

The first type is "military caregiver leave." This addition
allows up to twenty-six weeks of leave for an eligible
employee who is the spouse, child, parent, or next of kin of a
covered service member. This leave is used to care for a cov-
ered service member who is suffering from a serious illness
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or injury arising from injuries incurred in the line of duty.
We modified WAC 357-31-525 to include this type of leave
effective June 10, 2008. We are now proposing modifica-
tions to clarify the definition of "next of kin" and other clari-
fications.

The second is "exigency leave" which allows a fifth
qualifying reason for the leave entitlement of twelve weeks
of family medical leave due to a qualifying exigency arising
from the fact that a spouse, child or parent of an employee is
on active duty or has been notified of pending call to active
duty in the National Guard or reserves in support of a contin-
gency operation. This provision became effective January
16, 2009. We are proposing modifications to WAC 357-31-
525 to address exigency leave.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Statute Being Implemented: RCW 41.06.150.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of personnel, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Kristie Wilson, 521 Capitol Way South, Olympia, WA, (360)
664-6408; Implementation and Enforcement: Department of
personnel.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not required.

A cost-benefit analysis is not required under RCW
34.05.328.

April 1 [March 317, 2009
Eva N. Santos

Director

AMENDATORY SECTION (Amending WSR 08-11-008,
filed 5/9/08, effective 6/10/08)

WAC 357-31-525 What is an employee entitled to
under the Family and Medical Leave Act of 1993? (1) The
Family and Medical Leave Act of 1993 (29 USC 2601 et seq)
and its implementing rules, 29 CFR Part 825, provide that an
eligible employee must be granted, during a twelve-month
period, a total of twelve work weeks of absence:

(a) As aresult of the employee's serious health condition;

(b) To care for an employee's parent, spouse, or
minor/dependent child who has a serious health condition;
((andrer))

(c) For the birth of and to provide care to an employee's
newborn, adopted or foster child as provided in WAC 357-
31-460((<));_and/or

(d) Due to a qualifying exigency (as described in the
Family and Medical Leave Act of 1993 and its amendments
(29 USC 2601 et seq) and its implementing rules, 29 CFR
Part 825) arising from the fact that the employee's spouse,
child of any age, or parent is on active duty or has been noti-
fied of pending call to active duty in the armed forces in sup-
port of a contingency operation.

(i) This subsection only applies if the spouse, child, or
parent of the employee is a member of the National Guard or
Reserves, and certain retired members of the regular armed
forces and retired reserves. This section does not apply if the
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spouse, child, or parent of the employee is a member of the
regular armed forces on active duty.

(i) This section only applies to federal calls to active
duty.

(2) An eligible employee who is the spouse, son, daugh-
ter, parent of a child of any age, or next of kin of a covered
service member shall be entitled to a total of twenty-six work
weeks of leave during a twelve-month period to care for the
service member who is suffering from a serious illness or
injury arising from injuries incurred in the line of duty. The
leave described in this paragraph shall only be available dur-
ing a single twelve-month period. This twelve-month period
begins on the first day leave is taken pursuant to this subsec-
tion.

(a) For purposes of this section, "next of kin" with
respect to an individual means the nearest blood relative of
that individual other than the individual's spouse, parent, or
child in the following order of priority:

(1) Blood relatives who have been granted legal custody
of the service member;

(ii) Siblings;

(iii) Grandparents;

(iv) Aunts and uncles;

(v) Cousins;

(vi) The service member can designate another blood rel-

ative as the "nearest blood relative" and that designation takes
precedent over the above list.

(b) For purposes of this section, "covered service mem-
ber" is a member of the armed forces, including the National
Guard or reserves, who is undergoing medical treatment,
recuperation, or therapy, is otherwise in outpatient status, or
is otherwise on a temporary disability retired list for a serious
illness or injury.

(c) For purposes of this section, "serious illness or
injury" means an injury or illness incurred by the covered ser-
vice member in the line of duty while on active duty in the
armed forces that may render the service member medically
unfit to perform the duties of the service member's office,
grade, rank, or rating.

(3) During the twelve-month period described in subsec-
tion (2) above, an cligible employee shall be entitled to a
combined total of twenty-six work weeks of leave under sub-
sections (1) and (2) above. Nothing in this section shall be
construed to limit the availability of leave under subsection
(1) during any other twelve-month period.

(4) For general government employers, the twelve-
month period in subsections (1) and (2) above is measured
forward from the date the requesting employee begins leave
under the Family and Medical Leave Act of 1993. The
employee's next twelve-month period would begin the first
time leave under the Family and Medical Leave Act is taken
after completion of the previous twelve-month period.
Higher education employers must define within their family
and medical leave policy how the twelve months are mea-
sured.

Reviser's note: The typographical error in the above section occurred

in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.
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PROPOSED RULES
DEPARTMENT OF PERSONNEL
[Filed March 31, 2009, 9:42 a.m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule and Other Identifying Information: WAC
357-31-150 Can an employee be paid for accrued sick leave?,
357-31-345 How does leave without pay affect a general gov-
ernment employee's anniversary date, unbroken service date,
((and)) periodic increment date and seniority date?, 357-58-
245 Must an employee appointed to a project position serve a
review period?, and 357-58-285 When must a WMS
employee serve a review period?

Hearing Location(s): Department of Personnel, 2828
Capitol Boulevard, Tumwater, WA, on May 14, 2009, at 8:30
a.m.

Date of Intended Adoption: May 14, 2009.

Submit Written Comments to: Connie Goff, Department
of Personnel, P.O. Box 47500, e-mail connieg@dop.wa.gov,
fax (360) 586-4694, by May 7, 2009. FOR DOP TRACKING
PURPOSES PLEASE NOTE ON SUBMITTED COMMENTS "FORMAL
COMMENT."

Assistance for Persons with Disabilities: Contact depart-
ment of personnel by May 7, 2009, TTY (360) 753-4107 or
(360) 586-8260.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The following
proposed changes are housekeeping in nature.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Statute Being Implemented: RCW 41.06.150.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of personnel, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Kristie Wilson, 521 Capitol Way South, Olympia, WA, (360)
664-6408; Implementation and Enforcement: Department of
personnel.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not required.

A cost-benefit analysis is not required under RCW
34.05.328.

April 1 [March 317, 2009
Eva N. Santos
Director

AMENDATORY SECTION (Amending WSR 08-07-062,
filed 3/17/08, effective 4/18/08)

WAC 357-31-150 Can an employee be paid for
accrued sick leave? In accordance with the attendance
incentive program established by RCW 41.04.340, employ-
ees are eligible to be paid for accrued sick leave as follows:

(1) In January of each year, an employee whose sick
leave balance at the end of the previous year exceeds four
hundred eighty hours may elect to convert the sick leave
hours earned in the previous calendar year, minus those hours
used during the year, to monetary compensation.

Proposed
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(a) No sick leave hours may be converted which would
reduce the calendar year-end balance below four hundred
eighty hours.

(b) Monetary compensation for converted hours is paid
at the rate of twenty-five percent and is based on the
employee's current salary.

(c) All converted hours are deducted from the
employee's sick leave balance.

(d) Hours which are accrued, donated((;)) and returned
from the shared leave program in the same calendar year may
be included in the converted hours for monetary compensa-
tion.

(e) For the purpose of this section, hours which are con-
tributed to a sick leave pool per WAC 357-31-570 are consid-
ered hours used.

(2) Employees who separate from state service because
of retirement or death must be compensated for their total
unused sick leave accumulation at the rate of twenty-five per-
cent. The employer may deposit equivalent funds for a retir-
ing employee in a medical expense plan as provided in WAC
357-31-375. Compensation must be based on the employee's
salary at the time of separation. For the purpose of this sub-
section, retirement does not include "vested out-of-service"
employees who leave funds on deposit with the department
of retirement systems (DRS).

(3) No contributions are to be made to the department of
retirement systems (DRS) for payments under subsection (1)
or (2) of this section, nor are such payments reported to DRS
as compensation.

AMENDATORY SECTION (Amending WSR 05-08-138,
filed 4/6/05, effective 7/1/05)

WAC 357-31-345 How does leave without pay affect
a general government employee's anniversary date,
unbroken service date, ((and)) periodic increment date
and seniority date? (1) For a general government employee,
the anniversary date, unbroken service date, and periodic
increment date is adjusted for any period of leave without pay
which exceeds fifteen consecutive calendar days except when
the leave without pay is taken for:

(a) Military leave of absence without pay as provided in
WAC 357-31-370;

(b) Compensable work-related injury or illness leave;

(c) Government service leave not to exceed two years
and one month;

(d) Educational leave, contingent upon successful com-
pletion of the coursework; and/or

(e) Voluntarily reducing the effect of an employer's lay-
off.

(2) When an employee is on leave without pay for more
than fifteen consecutive calendar days and the absence is not
due to one of the reasons listed above, the employee's anni-
versary date, unbroken service date and periodic increment
date must be moved forward in an amount equal to the num-
ber of calendar days on leave without pay.

(3) For a general government employee the seniority
date is adjusted for leave without pay in accordance with
WAC 357-46-055.

Proposed
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AMENDATORY SECTION (Amending WSR 05-12-070,

filed 5/27/05, effective 7/1/05)

WAC 357-58-245 Must an employee appointed to a
project position serve a review period? ((Anemployee
hod | inelassified .

53! i tod:)) (1) An employee
appointed to a WMS project position must serve a review
period when:

(a) The employee does not have permanent status in clas-
sified service; or

(b) The employee is a permanent employee who has pro-
moted to a project WMS position.

(2) An employee who does not have permanent status

prior to appointment to a project WMS position will gain per-
manent status.

AMENDATORY SECTION (Amending WSR 05-12-070,
filed 5/27/05, effective 7/1/05)

WAC 357-58-285 When must a WMS employee
serve a review period? (1) A review period must be served
when:

((H)) (a) A permanent employee promotes to a perma-
nent WMS position or

(&) (b) An employee who does not have permanent
status in the classified service is appointed to a permanent
WMS position.

(2) An employee appointed to a WMS project position
must serve a review period in accordance with WAC 357-58-
245.

WSR 09-08-098
PROPOSED RULES
BOARD OF
PILOTAGE COMMISSIONERS
[Filed March 31, 2009, 9:44 a.m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule and Other Identifying Information: WAC
363-116-300 Pilotage rates for the Puget Sound pilotage dis-
trict.

Hearing Location(s): 2901 Third Avenue, 1st Floor,
Agate Conference Room, Seattle, WA 98121, on May 19,
2009, at 9:30 a.m.

Date of Intended Adoption: May 19, 2009.

Submit Written Comments to: Captain Harry Dudley,
Chairman, 2901 Third Avenue, Suite 500, Seattle, WA
98121, e-mail larsonp@wsdot.wa.gov, fax (206) 515-3906,
by May 7, 2009.

Assistance for Persons with Disabilities: Contact Judy
Bell by May 14, 2009, (206) 515-3647.
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Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
the proposal is to establish a Puget Sound pilotage district
annual tariff.

The proposed rule reflects a range of adjustments to be
charged for pilotage services in the Puget Sound pilotage dis-
trict for the 2009-2010 tariff year. The low end of the range
is proposed by the Pacific Merchant Shipping Association
(PMSA) and the high end of the range is proposed by the
Puget Sound pilots (PSP). Upon consideration of all written
and oral testimony, it is anticipated that the adopted rule will
reflect an adjustment to the tariff in a range between a
decrease of 6% and an increase of 5%.

Exceptions include two tariff categories specified below:

The proposed rule reflects no adjustment to the $10
Training Surcharge which supports pilot training
stipends.

The proposed rule reflects no adjustment to the
$2.00 per mile charge for Transportation to Vessels
on Puget Sound at any new facility or other seldom
used terminal.

The board may consider separately such categories as
Transportation to Vessels on Puget Sound and/or British
Columbia Direct Transit Charge to which a different adjust-
ment or no adjustment may be made.

Reasons Supporting Proposal: RCW 88.16.035 requires
that a tariff be set annually.

Statutory Authority for Adoption: RCW 88.16.035.

Statute Being Implemented: Chapter 88.16 RCW.

WSR 09-08-098

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: Current rates for the Puget Sound pilotage dis-
trict expire on June 30, 2009. New rates must be set annually.

The board may adopt a rule that varies from the proposed
rule upon consideration of presentations and written com-
ments from the public and any other interested parties.

Name of Proponent: Puget Sound Pilots and Pacific
Merchant Shipping Association, private

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Board of Pilotage Com-
missioners, 2901 Third Avenue, Seattle, WA 98121, (206)
515-3904.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rule is
being considered in the context of the required annual review
of the rates charged for pilotage services.

The application of the range of proposed adjustments is
clear in the description of the proposal and its anticipated
effects as well as the proposed tariff shown below.

A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 does not apply to this rule adop-
tion. The Washington state board of pilotage commissioners
is not a listed agency in RCW 34.05.328 (5)(a)(i).

March 30, 2009
Peggy Larson
Administrator

AMENDATORY SECTION (Amending WSR 08-12-018, filed 5/28/08, effective 7/1/08)
WAC 363-116-300 Pilotage rates for the Puget Sound pilotage district. Effective 0001 hours July 1, ((2608)) 2009,

through 2400 hours June 30, ((20669)) 2010.

CLASSIFICATION
Ship length overall (LOA)
Charges:
Per LOA rate schedule in this section.
Boarding charge:

RATE

(($47-09))
$44.00 to $49.00

Per each boarding/deboarding at the Port Angeles pilot station.

Harbor shift - Live ship (Seattle Port)
Harbor shift - Live ship (other than Seattle Port)
Harbor shift - Dead ship
Towing charge - Dead ship:
LOA of tug + LOA of tow + beam of tow

LOA Zone I

LOA Zone |
Double LOA Zone I
Double LOA Zone

Any tow exceeding seven hours, two pilots are mandatory. Harbor shifts shall constitute and be limited to those services in mov-
ing vessels from dock to dock, from anchorage to dock, from dock to anchorage, or from anchorage to anchorage in the same
port after all other applicable tariff charges for pilotage services have been recognized as payable.

CLASSIFICATION
Compass Adjustment

Radio Direction Finder Calibration

[49]

RATE

(($339:00))
$319.00 to $356.00
(($339-00))
$319.00 to $356.00

Proposed
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CLASSIFICATION
Launching Vessels

Trial Trips, 6 hours or less (minimum (($954-60)) $894.00 to $1.002.00)

Washington State Register, Issue 09-08

RATE

(($509-00))
$478.00 to $534.00

(($459-00))

Trial Trips, over 6 hours (two pilots)
Shilshole Bay — Salmon Bay

Salmon Bay — Lake Union

Lake Union — Lake Washington (plus LOA zone from Webster Point)

Cancellation Charge
Cancellation Charge — Port Angeles:

$149.00 to $167.00 per hour
(($318-09))

$299.00 to $334.00 per hour
(($199-00))

$187.00 to $209.00
(($154-00))

$145.00 to $162.00
(($199-00))

$187.00 to $209.00

LOA Zone |

LOA Zone 11

(When a pilot is ordered and vessel proceeds to a port outside the Puget Sound pilotage
district without stopping for a pilot or when a pilot order is canceled less than twelve

hours prior to the original ETA.)

Waterway and Bridge Charges:

Ships up to 90" beam:

A charge of (($250-00)) $235.00 to $263.00 shall be in addi-
tion to bridge charges for any vessel movements both
inbound and outbound required to transit south of Spokane
Street in Seattle, south of Eleventh Street in any of the
Tacoma waterways, in Port Gamble, or in the Snohomish
River. Any vessel movements required to transit through
bridges shall have an additional charge of (($19-69))
$112.00 to $125.00 per bridge.

Ships 90' beam and/or over:

A charge of (($340-00)) $320.00 to $357.00 shall be in addi-
tion to bridge charges for any vessel movements both
inbound and outbound required to transit south of Spokane
Street in Seattle and south of Eleventh Street in any of the
Tacoma waterways. Any vessel movements required to tran-
sit through bridges shall have an additional charge of
(($237-60)) $223.00 to $249.00 per bridge.

(The above charges shall not apply to transit of vessels from
Shilshole Bay to the limits of Lake Washington.)

Two or three pilots required:

In a case where two or three pilots are employed for a single
vessel waterway or bridge transit, the second and/or third
pilot charge shall include the bridge and waterway charge in
addition to the harbor shift rate.

Docking Delay After Anchoring:

Applicable harbor shift rate to apply, plus (($258-69))
$243.00 to $271.00 per hour standby. No charge if delay is 60
minutes or less. If the delay is more than 60 minutes, charge
is (($258-060)) $243.00 to $271.00 for every hour or fraction
thereof.

Sailing Delay:

No charge if delay is 60 minutes or less. If the delay is more
than 60 minutes, charge is (($258:00)) $243.00 to $271.00 for
every hour or fraction thereof. The assessment of the standby

Proposed

charge shall not exceed a period of twelve hours in any
twenty-four-hour period.

Slowdown:

When a vessel chooses not to maintain its normal speed capa-
bilities for reasons determined by the vessel and not the pilot,
and when the difference in arrival time is one hour, or greater,
from the predicted arrival time had the vessel maintained its
normal speed capabilities, a charge of (($258-60)) $243.00 to
$271.00 per hour, and each fraction thereof, will be assessed
for the resultant difference in arrival time.

Delayed Arrival — Port Angeles:

When a pilot is ordered for an arriving inbound vessel at Port
Angeles and the vessel does not arrive within two hours of its
ETA, or its ETA is amended less than six hours prior to the
original ETA, a charge of (($258-00)) $243.00 to $271.00 for
each hour delay, or fraction thereof, shall be assessed in addi-
tion to all other appropriate charges.

When a pilot is ordered for an arriving inbound vessel at Port
Angeles and the ETA is delayed to six hours or more beyond
the original ETA, a cancellation charge shall be assessed, in
addition to all other appropriate charges, if the ETA was not
amended at least twelve hours prior to the original ETA.

Tonnage Charges:

0 to 20,000 gross tons:

Additional charge to LOA zone mileage of (($6-6086))
$0.0075 to $0.0084 a gross ton for all gross tonnage up to
20,000 gross tons.

20,000 to 50,000 gross tons:

Additional charge to LOA zone mileage of (($6-0821))
$0.0772 to $0.0862 a gross ton for all gross tonnage in excess
0f 20,000 gross tons up to 50,000 gross tons.

50,000 gross tons and up:

In excess of 50,000 gross tons, the charge shall be
(($6-6983)) $0.0924 to $0.1032 per gross ton.




For vessels where a certificate of international gross tonnage
is required, the appropriate international gross tonnage shall

apply.
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Transportation to Vessels on Puget Sound:

March Point or Anacortes
Bangor
Bellingham
Bremerton
Cherry Point
Dupont
Edmonds
Everett
Ferndale
Manchester
Mukilteo
Olympia
Point Wells
Port Gamble

Port Townsend (Indian Island)

Direct Transit Charge

Sailing Delay Charge. Shall be levied for each hour or fraction thereof that the vessel

$((357:090))

148.00 to 165.00

((+53-60))

144.00 to 161.00

((+8160))

170.00 to 190.00

((135:60))

127.00 to 142.00

((269:00))

196.00 to 219.00

((97-60))
91.00 to 102.00

((35-60))
33.00 to 37.00

((39-:60))
55.00 to 62.00

((+99:60))

187.00 to 209.00

((13+060))

123.00 to 138.00

((33-00))

50.00 to 56.00

((125:60))

118.00 to 131.00

((35-00))

33.00 to 37.00

((185:00))

174.00 to 194.00

((223-09))

210.00 to 234.00

WSR 09-08-098

Seattle (45-00))
14.00 to 16.00
Tacoma ((H-09))

67.00 to 75.00

(a) Intraharbor transportation for the Port Angeles port
area: Transportation between Port Angeles pilot station and
Port Angeles harbor docks - (($35-60)) $14.00 to $16.00.

(b) Interport shifts: Transportation paid to and from both
points.

(c) Intraharbor shifts: Transportation to be paid both
ways. If intraharbor shift is canceled on or before scheduled
reporting time, transportation paid one way only.

(d) Cancellation: Transportation both ways unless
notice of cancellation is received prior to scheduled reporting
time in which case transportation need only be paid one way.

(e) Any new facilities or other seldom used terminals,
not covered above, shall be based on mileage x $2.00 per
mile.

Delinquent Payment Charge:
1 1/2% per month after 30 days from first billing.

Nonuse of Pilots:

Ships taking and discharging pilots without using their ser-
vices through all Puget Sound and adjacent inland waters
shall pay full pilotage charges on the LOA zone mileage basis
from Port Angeles to destination, from place of departure to
Port Angeles, or for entire distance between two ports on
Puget Sound and adjacent inland waters.

British Columbia Direct Transit Charge:

In the event that a pilot consents to board or deboard a vessel
at a British Columbia port, which consent shall not unreason-
ably be withheld, the following additional charges shall apply
in addition to the normal LOA, tonnage and other charges
provided in this tariff that apply to the portion of the transit in
U.S. waters:

(($2:046:00))
$1.923.00 to $2.148.00

((3275:60))

departure is delayed beyond its scheduled departure from a British Columbia port, pro- $259.00 to $289.00 per hour
vided that no charge will be levied for delays of one hour or less and further provided
that the charge shall not exceed a period of 12 hours in any 24 hour period.

Slow Down Charge. Shall be levied for each hour or fraction thereof that a vessel's
arrival at a U.S. or BC port is delayed when a vessel chooses not to maintain its normal

(($275:069))
$259.00 to $289.00 per hour

safe speed capabilities for reasons determined by the vessel and not the pilot, and when
the difference in arrival time is one hour, or greater from the arrival time had the vessel
maintained its normal safe speed capabilities.

Cancellation Charge. Shall be levied when a pilot arrives at a vessel for departure
from a British Columbia port and the job is canceled. The charge is in addition to the

(($516:00))
$479.00 to $536.00

applicable direct transit charge, standby, transportation and expenses.

[51]
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Transportation Charge Vancouver Area. Vessels departing or arriving at ports in  (($476-60))

the Vancouver-Victoria-New Westminster Range of British Columbia. $447.00 to $500.00
Transportation Charge Outports. Vessels departing or arriving at British Columbia  (($662-60))
ports other than those in the Vancouver-Victoria-New Westminster Range. $566.00 to $632.00

Training Surcharge:
A surcharge of $10.00 for each pilot trainee then receiving a stipend pursuant to the training program provided in WAC 363-
116-078 shall be added to each pilotage assignment.

LOA Rate Schedule:
The following rate schedule is based upon distances furnished by National Oceanic and Atmospheric Administration, computed
to the nearest half-mile and includes retirement fund contributions.

(EOA ZONE ZONE ZONE ZONE ZONE ZONE
i H H v v Vi
& Over
UP-to-449 248 384 655 977 1345 1706
450459 258 394 659 99 1336 175

Proposed [52]
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(A ZONE ZONE ZONE ZONE ZONE ZONE
1 H H % ¥ pvas
Length-Overalh  IntraHarbor 0-30-Miles 34-50-Miles 575 Miles 76100 Miles +0+Miles
&Over
880—899 4 879 1094 1468 2,045 242+
960—919 838 908 +H3 1506 2,087 2454
920939 864 935 4446 1538 2109 2488
940959 895 959 +156 572 2146 2548
960—979 916 987 +H77 1604 2184 2556
986—999 946 o4 +197 1637 2243 2,589
+000—1-019 604 676 1250 724 2317 2704
1626039 03+ +168 +289 773 2387 2780
1046059 1,062 +135 1327 1827 2455 2,862
1666—679 1094 75 1366 1882 2,532 2,947
+080—1099 127 1208 1466 1936 2,606 3-036
HO6—4H9 +159 245 +449 +996 2,684 3H27
H26—39 +195 1284 +493 2,054 2765 3220
+H46—H59 1229 1320 1536 2H6 2849 3348
H66—179 1266 1358 1584 2180 2,933 346
H-EH—HO9 305 400 16360 2245 3.022 3519
12001219 1345 +442 1678 2343 33 3;623
1226239 4383 1485 727 25382 3204 3732
1246259 1424 1529 778 2452 3364 3,843
1260—1279 466 574 1832 2526 34064 3-958
12801299 +540 1622 1888 2,662 3,560 4078
1+306—319 1556 1,668 1943 25679 3,606 4198
1326339 1603 +H9 25003 2759 IH3 4325
1340—1359 1649 7+ 2,062 2844 3824 4.455
1366379 +699 1822 2423 2,928 3,937 4,586
1386399 +749 877 2188 3,044 4,056 4726
+466—419 1802 1934 225+ 3163 4477 4867
+426—439 1855 1992 2319 3497 4304 5043
+440—1459 943 2052 2390 3202 4.432 5462
14601479 1966 22 2,460 3390 4565 5345
+486—499 25026 2175 2533 3549+ 4700 5475
1500-&Over 2,087 2241 25608 3,598 4,849 5,63%))
LOW RANGE
LOA ZONE ZONE ZONE ZONE ZONE ZONE
1 I I v v Vi
(Length Overall) Intra Harbor 0-30 Miles 31-50 Miles 51-75 Miles 76-100 Miles 101 Miles
& Over
UP to 449 233 361 616 918 1,236 1.604
450 - 459 243 368 619 932 1,256 1,612
460 - 469 244 371 630 948 1273 1619
470 - 479 253 383 637 966 1,277 1.622
480 - 489 260 389 640 984 1,285 1.629
490 - 499 264 394 650 1,002 1,300 1,637
500 - 509 2717 401 659 1,013 1,310 1,647

[53] Proposed
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Washington State Register, Issue 09-08
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LOW RANGE
LOA ZONE ZONE ZONE ZONE ZONE ZONE
1 I 1T v v VI
(Length Overall) Intra Harbor 0-30 Miles 31-50 Miles 51-75 Miles 76-100 Miles 101 Miles
& Over
1180 - 1199 1.227 1316 1.532 2.110 2.841 3.308
1200 - 1219 1.264 1,355 1.577 2,174 2.926 3.406
1220 - 1239 1,300 1,396 1,623 2,239 3.012 3.508
1240 - 1259 1,339 1,437 L1671 2,305 3.103 3.612
1260 - 1279 1.378 1.480 1,722 2.374 3.197 3.721
1280 - 1299 1.419 1,525 L1775 2,446 3.290 3.833
1300 - 1319 1,463 1.568 1.826 2,518 3.390 3.946
1320 - 1339 1,507 1616 1.883 2,593 3.490 4,066
1340 - 1359 1.550 1.665 1.938 2,671 3.595 4.188
1360 - 1379 1,597 1713 1,996 2,752 3.701 4311
1380 - 1399 1,644 1,764 2,057 2,833 3.813 4,442
1400 - 1419 1,694 1.818 2,116 2917 3.926 4.575
1420 - 1439 1,744 1.872 2,180 3,005 4.046 4,712
1440 - 1459 1.798 1.929 2.247 3.094 4,166 4.852
1460 - 1479 1.848 1,985 2,312 3.187 4.291 4.996
1480 - 1499 1,904 2,045 2,381 3.282 4.418 5.147
1500 & Over 1,962 2,107 2,452 3.382 4.550 5.300
HIGH RANGE
LOA ZONE ZONE ZONE ZONE ZONE ZONE
I I I v v VI
(Length Overall)  Intra Harbor 0-30 Miles 31-50 Miles 51-75 Miles 76-100 Miles 101 Miles
& Over
UP to 449 260 403 688 1,026 1,381 1791
450 - 459 271 411 692 1,041 1,403 1,301
460 - 469 273 415 704 1,058 1,422 1.808
470 - 479 282 427 712 1,079 1,426 1811
480 - 489 291 435 715 1,099 1,435 1.820
490 - 499 295 440 7126 L119 1452 1,829
500 - 509 310 448 736 1,132 1.464 1.840
510-519 312 457 743 1,149 1.479 1.847
520 - 529 316 473 754 1154 1,492 1.862
530 - 539 326 479 763 L1168 1516 1,833
540 - 549 331 435 781 1179 1,539 1,901
550 - 559 337 502 786 1,197 1,552 1918
560 - 569 350 522 801 1,208 1.566 1,936
570 - 579 357 526 804 1213 1,582 1,949
580 - 589 372 534 823 1,222 1,592 1,969
590 - 599 390 546 828 1,229 L1615 1,992
600 - 609 403 563 840 1,233 1,635 2,001
610-619 426 568 855 1,238 1651 2,019
620 - 629 442 375 862 1,253 1,670 2,043
630 - 639 463 585 872 1,256 1,684 2,060
640 - 649 481 599 881 1,258 1,698 2,076
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2,092

1,948

1420 - 1439
1440 - 1459
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WSR 09-08-099

HIGH RANGE
LOA ZONE ZONE ZONE ZONE ZONE ZONE
I I il v v VI
(Length Overall) Intra Harbor 0-30 Miles 31-50 Miles 51-75 Miles 76-100 Miles 101 Miles
& Over
1460 - 1479 2,064 2,218 2,583 3,560 4,793 5,581
1480 - 1499 2,127 2,284 2,660 3,666 4,935 5,749
1500 & Over 2,191 2,353 2,738 3.778 5,082 5,920
WSR 09-08-099 Assistance for Persons with Disabilities: Contact depart-
PROPOSED RULES ment of personnel by May 7, 2009, TTY (360) 753-4107 or
DEPARTMENT OF PERSONNEL (360) 586-8260.
[Filed March 31, 2009, 9:45 a.m.] Purpose of the Proposal and Its Anticipated Effects,
. . Including Any Changes in Existing Rules: The purpose of
Original Notice. these rule changes is to clarify layoff rights of Washington

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule and Other Identifying Information: WAC
357-46-070 Which employees are eligible to have their name
placed on an employer's internal layoff list?, 357-46-080
Which employees are eligible to have their name placed on
an employer's statewide layoff list?, 357-01-080 Class
series/occupational category, 357-01-135 Elevation, 357-16-
155 Can an eligible's name be removed from an applicant or
candidate pool for a class or all classes in an occupational cat-
egory/class series?, 357-16-157 Is an eligible's name
removed from applicant and/or candidate pools when he/she
is appointed to a position?, 357-46-035 Layoff option, 357-
46-135 What causes an individual's name to be removed from
a layoff list?, 357-46-055 How is a general government
employee's seniority date determined?, 357-46-095 Who is
eligible for the general government transition pool program?,
357-46-058 Is an employee who is rehired following layoff
considered to have had a break in state service?, 357-58-477
Is a WMS employee who is rehired following layoff consid-
ered to have had a break in state service?, 357-58-305 When
does a WMS employee attain permanent status?, 357-58-310
When may a WMS employee who transfers or voluntarily
demotes be required to serve a WMS review period?, 357-46-
110 Must employees who are appointed to a position through
the layoff process serve any type of review period?, 357-46-
120 What are the employer's obligations when the employer
requires a transition review period?, 357-31-355 How does
leave without pay affect the duration of an employee's proba-
tionary period, or trial service period or transition review
period?, 357-46-067 What is an employee's status during
temporary layoff?, and 357-01-215 Occupational cate-
gory/class series.

Hearing Location(s): Department of Personnel, 2828
Capitol Boulevard, Tumwater, WA, on May 14, 2009, at 8:30
a.m.

Date of Intended Adoption: May 14, 2009.

Submit Written Comments to: Connie Goff, Department
of Personnel, P.O. Box 47500, e-mail connieg@dop.wa.gov,
fax (360) 586-4694, by May 7, 2009. FOR DOP TRACKING
PURPOSES PLEASE NOTE ON SUBMITTED COMMENTS "FORMAL
COMMENT."

[57]

general service and Washington management service (WMS)
employees. The rule changes are in regard to layoff list eligi-
bility, general government transition pool program eligibil-
ity, calculation of part-time employees' seniority dates, WMS
rehire from layoff lists, temporary layoff, and WMS review
periods. In addition, these proposed changes will eliminate
any reference to the term "occupational category" in Title 357
WAC and replace it with "class series."

Statutory Authority for Adoption: Chapter 41.06 RCW.

Statute Being Implemented: RCW 41.06.150.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of personnel, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Kristie Wilson, 521 Capitol Way South, Olympia, WA, (360)
664-6408; Implementation and Enforcement: Department of
personnel.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not required.

A cost-benefit analysis is not required under RCW
34.05.328.

April 1 [March 31], 2009
Eva N. Santos
Director

AMENDATORY SECTION (Amending WSR 04-18-114,
filed 9/1/04, effective 7/1/05)

WAC 357-46-070 Which employees are eligible to
have their name placed on an employer's internal layoff
list? (1) Permanent employees of the employer who satisfy
the following criteria must have their name placed on the
employer's internal layoff list if the employee exercises this
option within the two-year eligibility period:

(a) Employees who are laid off or have been notified
in writing by the employer that they are scheduled to be
laid off are eligible to be on the internal layoff list for classes
in which they held permanent status during the current period
of unbroken service at the same or lower salary range and

lower classes in the same ((eecupational-eategorytelass

series)) class series. Permanent status is not required for the

Proposed
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lower classes in the ((eeeupational-categeryfelass—series))

class series. For purposes of this subsection "employees"
includes Washington management service (WMS) employ-
ees who are laid off or have been notified by the employer
that they are scheduled to be laid off and who have held per-
manent status in Washington general service during the cur-
rent period of unbroken service. WMS employees only have
layoff list rights to classes which the highest step of the salary

Washington State Register, Issue 09-08

same ((eeceupational-eategory/elassseries)) class series. Per-
manent status is not required in the lower classes in the
((eceupational-eategeryfelassseries)) class series. For pur-
poses of this subsection "employees" includes Washington
management service (WMS) employees who are laid off or

have been notified by the employer that they are scheduled to

be laid off and who have held permanent status in Washing-
ton general service during the current period of unbroken ser-

range is equal to or below the WMS salary at the time of lay-

vice. WMS employees only have layoff list rights to classes

off or notification of layoff.

(b) Employees who accept a voluntary demotion in
lieu of layoff are eligible to be on the internal layoff list for
the class from which they demoted and classes at that salary
range and lower salary ranges in which the employee held
permanent status during the current period of unbroken ser-
vice and lower classes in the same ((eceupational-categery))
class series. Permanent status is not required for the lower
classes in the ((eeeupational-eategery)) class series. Wash-
ington management service (WMS) employees who accept a

voluntary demotion in lieu of layoff are eligible to be on the
internal layoff list for classes in which they held permanent
status during the current period of unbroken service. WMS
employees only have layoff list rights to classes which the
highest step of the salary range is equal to or below the WMS
salary at the time of the demotion.

(c) Employees who accepted less than comparable
positions as defined by the employer's layoff procedure are
eligible to be on the internal layoff list for classes in which
they held permanent status at the same or lower salary range
and lower classes in the same ((eeeupational-category)) class
series. Permanent status is not required for the lower classes
in the ((eeeupational-eategory)) class series.

(d) Employees who have not successfully completed a
trial service period and are placed in a nonpermanent
position following reversion are eligible to be on the inter-
nal layoff list for classes in which the employee previously
held permanent status during the current period of unbroken
service.

(¢) Employees who remain in a position reallocated to
a lower salary range are eligible to be on the internal layoff
list for the class the employee held permanent status in prior
to the reallocation.

(2) Employees who have been demoted for cause from a
class are not eligible to be on the internal layoff list for that
class.

AMENDATORY SECTION (Amending WSR 04-18-114,
filed 9/1/04, effective 7/1/05)

WAC 357-46-080 Which employees are eligible to
have their name placed on an employer's statewide layoff
list? (1) Permanent employees who satisfy the following cri-
teria must have their name placed on the statewide layoff list
for other employers if the employee exercises this option
within the two-year eligibility period:

(a) Employees who are laid off or notified in writing by
the employer that they are scheduled to be laid off are eligible
to be on the statewide layoff list for classes in which they held
permanent status during the current period of unbroken ser-
vice at the same or lower salary range and lower classes in the

Proposed

which the highest step of the salary range is equal to or below
the WMS salary at the time of layoff or notification of layoff.

(b) Employees who accept a voluntary demotion in-lieu
of layoff are eligible to be on the statewide layoff list for the
class from which they demoted and classes at that salary
range and lower salary ranges in which the employees held
permanent status and lower classes in the same ((eeetpa-
tional-categery/elassseries)) class series. Permanent status is
not required for the lower classes in the ((eeeupational-eate-
gory/elass-series)) class series. Washington management ser-
vice (WMS) employees who accept a voluntary demotion in

lieu of layoff are eligible to be on the statewide layoff list for
classes in which they held permanent status during the cur-
rent period of unbroken service. WMS employees only have
layoff list rights to classes which the highest step of the salary
range is equal to or below the WMS salary at the time of the
demotion.

(c) Employees who accepted less-than-comparable posi-
tions at the time of layoff are eligible to be on the statewide
layoff list for classes in which they held permanent status at
the current or lower salary range and lower classes in the

same ((eeceupational-eategoryfelassseries)) class series. Per-

manent status is not required for the lower classes in the
((eceupational-eategory/elass-series)) class series.

(2) Employees who have been demoted for cause from a
class are not eligible to be on the statewide layoff list for that
class.

AMENDATORY SECTION (Amending WSR 05-01-204,
filed 12/21/04, effective 7/1/05)

WAC 357-01-080 ((Elass-seriestoceupational-eate-
gery=)) Class series. A grouping of job functions having sim-
ilar purpose and knowledge requirements((-)), but different
levels of difficulty and responsibility.

AMENDATORY SECTION (Amending WSR 05-01-204,
filed 12/21/04, effective 7/1/05)

WAC 357-01-135 Elevation. An employer-initiated
action that moves an employee to a position in either:

(1) A higher class in which the employee held permanent
status prior to a demotion; or

(2) A class in the same ((elass—seriesfoceupational-cate-
gory)) class series which is between the current class and the
class from which the employee demoted.

AMENDATORY SECTION (Amending WSR 05-01-200,
filed 12/21/04, effective 7/1/05)

WAC 357-16-155 Can an eligible's name be removed
from an applicant or candidate pool for a class or all
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classes in ((an-eceupational-eategorylelass-series)) a class

series? An employer or the department may disqualify an
individual by removing the individual's name from an appli-
cant and/or candidate pool for a class or all classes in ((an

eceupational-eategery/elassseries)) a class series at anytime

for good and sufficient reason.

AMENDATORY SECTION (Amending WSR 06-03-071,
filed 1/12/06, effective 2/13/06)

WAC 357-16-157 Is an eligible's name removed from
applicant and/or candidate pools when he/she is
appointed to a position? An eligible's name is removed
from the applicant and/or candidate pool for the class to
which he/she is appointed and all lower classes in the same

((elass-seriesfoceupational-eategery)) class series.

AMENDATORY SECTION (Amending WSR 04-18-114,
filed 9/1/04, effective 7/1/05)

WAC 357-46-035 Layoff option. (1) What option
does a permanent employee have to take a position when
the employee is scheduled for layoff?

Within the layoff unit, a permanent employee scheduled
for layoff must be offered the option to take a position, if
available, that meets the following criteria:

(a) The position is allocated to the class in which the
employee holds permanent status at the time of the layoff. If
no option to a position in the current class is available, the
employee's option is to a position in a class in which the
employee has held permanent status that is at the same salary
range. If the employee has no option to take a position at the
same salary range, the employee must be given an opportu-

nity to take a position in a lower class in ((an-eceupational
eategory/elassseries)) a class series in which the employee

has held permanent status, in descending salary order. The
employee does not have to have held permanent status in the
lower class in order to be offered the option to take a position
in the class.

(b) The position is comparable to the employee's current
position as defined by the employer's layoff procedure.

(c) The employee satisfies the competencies and other
position requirements.

(d) The position is funded and vacant, or if no vacant
funded position is available, the position is occupied by the
employee with the lowest employment retention rating.

(2) What if the employee has no option under subsec-
tion 1?

(a) If a permanent employee has no option available
under subsection (1) of this section, the employer must deter-
mine if there is an available position in the layoff unit to offer
the employee in lieu of separation that meets the following
criteria:

(i) The position is at the same or lower salary range max-
imum as the position from which the employee is being laid
off ((frem));

(i1) The position is vacant and less than comparable or
held by a probationary employee or an employee in a nonper-
manent appointment; and

(iii) The position is one for which the employee meets
the competencies and other position requirements.

WSR 09-08-099

(b) If more than one qualifying position is available, the
position with the highest salary range maximum is the one
that must be offered.

(3) What happens when a class in which the employee
previously held permanent status has been revised or
abolished?

If a class in which an employee has previously held per-
manent status has been revised or abolished, the employer
shall determine the closest matching class to offer as a layoff
option. The closest matching class must be at the same or
lower salary range maximum as the class from which the
employee is being laid off.

AMENDATORY SECTION (Amending WSR 06-15-064,
filed 7/13/06, effective 8/14/06)

WAC 357-46-135 What causes an individual's name
to be removed from a layoff list? (1) An individual's name
must be removed from an internal layoff list or statewide lay-
off list at the request of the individual or upon an employee's
retirement, resignation, expiration of eligibility or dismissal
from the employer.

(2) An individual's name may be removed from the
internal and/or statewide layoff list for a class when:

(a) The individual is appointed to a permanent position
in the class. The individual may also be removed from the
internal and/or statewide 1ay0ff list for any classes with a

lower salary range maximum in that ((elass-seriesfocecupa-
tional-eategery)) class series.

(b) The individual is appointed to a permanent position
in a class with a higher salary range maximum in a different
((elass-seriesfoceupational-eategery)) class series.

(¢) The individual has been certified from the layoff list
and waives consideration for a position in the class three
times.

(d) The employer determines good and sufficient reason
exists.

AMENDATORY SECTION (Amending WSR 05-08-1335,
filed 4/6/05, effective 7/1/05)

WAC 357-46-055 How is a general government
employee's seniority date determined? (1) For a full-time
general government employee, the seniority date is the
employee's most recent date of hire into state service as
adjusted for any period of leave without pay which exceeds
fifteen consecutive calendar days except when the leave
without pay is taken for:

(a) Military leave as provided in WAC 357-31-370;

(b) Compensable work-related injury or illness leave;

(c) Government service leave not to exceed two years
and one month;

(d) Educational leave, contingent upon successful com-
pletion of the coursework; and/or

(e) Reducing the effects of layoff.

(f) When an employee is on leave without pay for more
than fifteen consecutive calendar days and the absence is not
due to one of the reasons listed above, the employee's senior-
ity date must be moved forward in an amount equal to the
number of calendar days on leave without pay.

Proposed
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(2) For a part-time general government employee, the
seniority date is calculated by determining the number of
actual hours worked and/or in paid status((-)), excluding
compensatory time off. Actual hours worked includes over-
time hours regardless of whether or not the employee
receives monetary payment or compensatory time for the
hours worked. Time spent in leave without pay status is not
credited unless the leave without pay is taken for:

(a) Military leave as provided in WAC 357-31-370;

(b) Compensable work-related injury or illness leave;

(c) Government service leave not to exceed two years
and one month;

(d) Educational leave, contingent upon successful com-
pletion of the coursework; and/or

(e) Reducing the effects of layoff.

Reviser's note: The typographical errors in the above section occurred
in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 05-21-058,
filed 10/13/05, effective 11/15/05)

WAC 357-46-095 Who is eligible for the general gov-
ernment transition pool program? The following individu-
als are eligible to participate in the general government tran-
sition pool program:

(1) All general government permanent employees sepa-
rated by layoff or notified by their employer that they are at
risk of layoff((3))._This includes Washington management
service permanent employees who are separated by layoff or
notified by their employer that they are at risk of layoff;

(2) All general government permanent employees who
are reverted and not returned to a permanent position in the
class in which the employee last held permanent status;

(3) Employees who are eligible to participate in the
return-to-work initiative program in accordance with chapter
357-19 WAC;

(4) Permanent Washington management service
employees who accept a position in Washington general ser-
vice and are being voluntarily or involuntarily reverted dur-
ing the trial service period;

(5) Former permanent classified general government
employees who have submitted a written request for reem-
ployment within two (2) years of disability separation and
who have met the reemployment requirements of WAC 357-
19-475;

(6) General government employee business unit mem-
bers whose contract has expired or been terminated; and

(7) Permanent Washington management service
employees who accept acting appointments and who do not
return on the agreed upon date in accordance with WAC 357-
58-275.

Reviser's note: The typographical errors in the above section occurred
in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 05-12-073,
filed 5/27/05, effective 7/1/05)

WAC 357-46-058 Is an employee who is rehired fol-
lowing layoff considered to have had a break in state ser-

Proposed
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vice? (1) An employee laid off in accordance with the provi-
sions of WAC 357-46-010 or WAC 357-58-445 is not con-
sidered to have had a break in continuous state service if
within two years of separation the employee is appointed to a
position:

(a) From a layoff list or the general government transi-
tion pool; or

(b) As a promotional candidate in accordance with the
employer's promotional policy.

(2) Upon appointment, the employee is reinstated with
the seniority and unbroken service the employee had at the
time of layoff. For a general government employee, the time
spent off the payroll due to layoff is treated like leave without
pay and seniority and unbroken service dates must be
adjusted in accordance with WAC 357-31-345 and 357-46-
055 respectively.

Reviser's note: The typographical errors in the above section occurred
in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 357-58-477 Is a WMS employee who is rehired
following lavoff considered to have had a break in state
service? (1) An employee laid off in accordance with the pro-
visions of WAC 357-58-445 is not considered to have had a
break in continuous state service if within two years of sepa-
ration the employee is appointed to a position:

(a) From the general government transition pool; or

(b) As a promotional candidate in accordance with the
employer's promotional policy.

(2) Upon appointment, the employee is reinstated with
the seniority and unbroken service the employee had at the
time of layoff. Time spent off the payroll due to layoff is
treated like leave without pay and seniority and unbroken ser-
vice dates must be adjusted in accordance with WAC 357-31-
345 and 357-46-055 respectively.

Reviser's note: The unnecessary underscoring in the above section
occurred in the copy filed by the agency and appears in the Register pursuant
to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 05-12-070,
filed 5/27/05, effective 7/1/05)

WAC 357-58-305 When does a WMS employee
attain permanent status? Upon successful completion of
the review period, the employee will attain permanent status
in the position. If a review period is not required in Title 357
WAC and the employer chooses to not require a review
period the employee will attain permanent status upon

appointment.

AMENDATORY SECTION (Amending WSR 05-12-070,
filed 5/27/05, effective 7/1/05)

WAC 357-58-310 When may a WMS employee ((whe
transfers-or-voluntarily-demeotes)) be required to serve a
WMS review period? An appointing authority may require
an employee who transfers, ((et)) voluntarily demotes, or
accepts a layoff option to another WMS position to serve a
review period.
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AMENDATORY SECTION (Amending WSR 05-12-077,
filed 5/27/05, effective 7/1/05)

WAC 357-46-110 Must employees who are
appointed to a position through the layoff process serve
any type of review period? An employer may require a six-
month transition review period when an employee is
appointed to a position as a layoff option or is appointed from
the internal or statewide layoff list or the general government
transition pool. (See WAC 357-46-115 for exceptions to this
rule.) The transition review period may be extended for leave
without pay in accordance with WAC 357-31-355.

AMENDATORY SECTION (Amending WSR 04-18-114,
filed 9/1/04, effective 7/1/05)

WAC 357-46-120 What are the employer's obliga-
tions when the employer requires a transition review
period? (1) When an employer requires a transition review
period ((isrequired-for-apesitien)), the employer must pro-
vide the employee with written notice of the transition review
period.

(2) During the transition review period, the employer
must provide the employee with instruction and/or training in
the duties of the new position.

(3) For purposes of this rule, written notice may be pro-
vided using alternative methods such as e-mail, campus mail,
the state mail service, or commercial parcel delivery in accor-
dance with WAC 357-04-105.

AMENDATORY SECTION (Amending WSR 05-08-138,
filed 4/6/05, effective 7/1/05)

WAC 357-31-355 How does leave without pay affect
the duration of an employee's probationary period, ((e¥))
trial service period or transition review period? If an
employee uses leave without pay for an entire workshift
while serving a probationary period, ((e%)) trial service period
or transition review period, the probationary period, ((e£))
trial service period or transition review period is extended by
one work day for each workshift of leave without pay.

AMENDATORY SECTION (Amending WSR 05-12-074,
filed 5/27/05, effective 7/1/05)

WAC 357-46-067 What is an employee's status dur-
ing temporary layoff? (1) (Heursnetsverked-due-te-tempe-
raryJayeff-are not-treated-asleave-witheutpay;therefore:))

The following applies during a temporary layoff:

(a) An employee's anniversary date, seniority, or unbro-
ken service date is not adjusted for periods of time spent on
temporary layoff; ((and))

(b) An employee continues to accrue vacation and sick
leave in accordance with chapter 357-31 WAC((-));.and

(¢) The duration of an employee's probationary period or

trial service period shall not be extended for periods of time
spent on temporary layoff.

(2) An employee((s)) who is temporarily laid off is not
entitled to:
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(a) Layoff rights, including the ability to bump any other
position or be placed on the employer's internal or statewide
layoff list;

(b) Payment for his/her vacation leave balance; and

(c) Use of his/her accrued vacation leave for hours the
employee is not scheduled to work if the temporary layoff
was due to lack of funds.

(3) If the temporary layoff was not due to lack of funds,
an employer may allow an employee to use accrued vacation
leave in lieu of temporary layoff.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 357-01-215 Occupational category/class

series.

WSR 09-08-100
PROPOSED RULES
PROFESSIONAL EDUCATOR
STANDARDS BOARD
[Filed March 31, 2009, 9:53 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 08-
11-074.

Title of Rule and Other Identifying Information: WAC
181-78 A-540 describes the standard for skills and knowledge
of teachers with certification. New section WAC 181-78A-
125 describes field placement agreements. WAC 181-78A-
132 is a new section describing requirements for out-of-state
institutions of higher education wishing to develop field
placements within Washington state.

Hearing Location(s): Maple Hall Auditorium, 1st and
Commerce Street, LaConner, Washington 98257, on May 20,
2009, at 8:30 a.m.

Date of Intended Adoption: May 20, 2009.

Submit Written Comments to: David Brenna, Legisla-
tive and Policy Coordinator, P.O. Box 47236, Olympia, WA
98504, e-mail david.brenna@k12.wa.us, fax (360) 586-4548,
by May 16, 2009.

Assistance for Persons with Disabilities: Contact David
Brenna by May 18, 2009, TTY (360) 664-3631 or (360) 725-
6238.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The rule change
removes the language "ethical practice" from required dem-
onstrated skills and knowledge in WAC 181-78 A-540.

New section WAC 181-78 A-125 provides rules for edu-
cator preparation programs to establish and maintain field
placement agreements with all Washington school districts.
Agreements to include duties, qualifications, length of place-
ment and authorizing signatures.

New section WAC 181-78A-132 provides rules for out-
of-state institution developing filed placements. Require-
ments include documentation of the institutions' regional sta-
tus, state approval and, for programs offering degrees, higher

Proposed
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education coordinating board approval. Rules further require
program description in applications, start date and enrollment
projections. Rule includes data and demonstration of
regional demand as well as Washington state school district
support. The field experience program must be based on
Washington state standards for educator preparation. Out-of-
state programs must prepare and submit agreements per
WAC 181-78A-125, report to the professional educator stan-
dards board (PESB) as required and the PESB is required to
post information on field experience programs in Washington
state developed under this section on their web site.

Reasons Supporting Proposal: Demonstrated skill and
knowledge do not include ethical practice; issue of teacher
conduct is addressed in WAC 181-87-005.

Statutory Authority for Adoption: RCW 28A.410.210.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: PESB, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: David Brenna, P.O. Box
42736 [47236], Olympia, WA 98504, (360) 725-6238.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed amend-
ment does not have an impact on small business and therefore
does not meet the requirements for a statement under RCW
19.85.030 (1) or (2).

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting David Brenna, P.O. Box 47236, Olympia, WA
98504, phone (360) 725-6238, fax (360) 586-3631, e-mail
david.brenna@k12.wa.us.

March 25, 2009
David Brenna
Legislative and
Policy Coordinator

NEW SECTION

WAC 181-78A-125 Field placement agreements. All
educator preparation programs approved by the professional
educator standards board shall establish and maintain field
placement agreements with all Washington school districts in
which candidates are placed for field experiences leading to
certification or endorsement.

Each field placement agreement shall include, but not be
limited to:

(1) Qualifications of the proposed site supervisor for
each site and qualifications of each school's cooperating
teacher/administrator;

(2) Duties and responsibilities of site supervisor and
cooperating teacher/administrator;

(3) Anticipated length and nature of field experience;

(4) Signatures from district representative.

NEW SECTION

WAC 181-78A-132 Programs approved in other
states operating field experiences in Washington state.
State approved preparation programs at a regionally accred-
ited college or university in the professional field for which

Proposed
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certification is issued that wish to enroll candidates for certi-
fication or endorsement in a supervised field experience
within Washington state shall comply with the following:

(1) Application for approval. Each institution must sub-
mit a proposal that addresses components adopted and pub-
lished by the professional educator standards board, includ-
ing:

(a) Verification of regional accreditation;

(b) Verification of state approval;

(c) Verification of higher education coordinating board
approval (if offering degree program);

(d) Planned certification or endorsement program;

(e) Proposed start date;

(f) Projected enrollment;

(g) Data indicating need for program related to geo-
graphic location or nature of program offered;

(h) Indication of Washington school district support for
program;

(1) Explanation of means by which program will ensure
candidates have formalized learning opportunities rooted in
Washington state standards.

(2) Field placement agreements. Institutions must com-
ply with requirements of WAC 181-78A-125.

(3) Annual data reporting.

(4) The professional educator standards board shall pub-
lish on its web site a list of those out-of-state programs
approved to offer field experiences within Washington state.

(5) The professional educator standards board shall pub-
lish on its web site relevant program approval status informa-
tion on the out-of-state program from the state in which the
program is approved.

(6) Institutions will comply with applicable annual data
reporting requirements requested by the professional educa-
tor standards board.

AMENDATORY SECTION (Amending WSR 06-14-010,
filed 6/22/06, effective 7/23/06)

WAC 181-78A-540 Approval standard—Knowledge
and skills. (1) Teacher. A successful candidate for the
teacher professional certificate shall demonstrate:

(a) The knowledge and skills for effective teaching
which ensure student learning by:

(1) Using instructional strategies that make learning
meaningful and show positive impact on student learning;

(i1) Using a variety of assessment strategies and data to
monitor and improve instruction;

(iii) Using appropriate classroom management princi-
ples, processes and practices to foster a safe positive, student-
focused learning environment;

(iv) Designing and/or adapting challenging curriculum
that is based on the diverse needs of each student;

(v) Demonstrating cultural sensitivity in teaching and in
relationships with students, families, and community mem-
bers;

(vi) Integrating technology into instruction and assess-
ment; and

(vii) Informing, involving, and collaborating with fami-
lies and community members as partners in each student's
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educational process including using information about stu-
dent achievement and performance.

(b) A successful candidate for the professional certificate
shall demonstrate the knowledge and skills for professional
development by:

(i) Evaluating the effects of his/her teaching through
feedback and reflection;

(i1) Using professional standards and district criteria to
assess professional performance, and plan and implement
appropriate growth activities; and

(iii) Remaining current in subject area(s), theories, prac-
tice((5)) and research ((and-ethical-praetiee)).

(c) A successful candidate for the professional certificate
shall demonstrate professional contributions to the improve-
ment of the school, community, and the profession by:

(i) Advocating for curriculum, instruction, and learning
environments that meet the diverse needs of each student;

(ii) Participating collaboratively in school improvement
activities and contributing to collegial decision making.

(2) Principal/program administrator. A successful
candidate for the principal/program administrator profes-
sional certificate shall demonstrate the knowledge and skills
at the professional certificate benchmark levels for the six
standards pursuant to WAC 181-78A-270 (2)(b).

(3) Educational staff associate - school counselor,
school psychologist, or school social worker. A successful
candidate for the ESA professional certificate shall demon-
strate the knowledge and skills at the professional certificate
benchmark levels for the standards in the specific ESA role
pursuant to WAC 181-78A-270 (5), (7), or (9).

WSR 09-08-103
PROPOSED RULES
PROFESSIONAL EDUCATOR
STANDARDS BOARD
[Filed March 31,2009, 10:02 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 08-
13-099.

Title of Rule and Other Identifying Information: WAC
181-79A-206 describes qualifications and experience for
teachers for residency and professional certification. This
rule change responds to (RCW 28A.410.220(2)) creating a
pilot project for teacher portfolio assessment and grants pro-
fessional certification to pilot participants if they have met
the criteria of the assessment pilot and, therefore will not be
required to attend a program.

Hearing Location(s): Maple Hall Auditorium, 1st and
Commerce Street, LaConner, Washington 98257, on May 20,
2009, at 8:30 a.m.

Date of Intended Adoption: May 20, 2009.

Submit Written Comments to: David Brenna, Legisla-
tive and Policy Coordinator, P.O. Box 47236, Olympia, WA
98504, e-mail david.brenna@k12.wa.us, fax (360) 586-4548,
by May 16, 2009.

WSR 09-08-103

Assistance for Persons with Disabilities: Contact David
Brenna by May 18, 2009, TTY (360) 664-3631 or (360) 725-
6238.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Permits partici-
pants in a certification assessment pilot to receive profes-
sional certification as a result of successfully completing the
pilot and meeting criteria developed for the pilot.

Reasons Supporting Proposal: Responds to the develop-
ment model for professional certification portfolio assess-
ment.

Statutory Authority for Adoption: RCW 28A.410.210.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent:
board, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: David Brenna, P.O. Box
42736 [47236], Olympia, WA 98504, (360) 725-6238.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed amend-
ment does not have an impact on small business and therefore
does not meet the requirements for a statement under RCW
19.85.030 (1) or (2).

A cost-benefit analysis is required under RCW
34.05.328. A preliminary cost-benefit analysis may be
obtained by contacting David Brenna, P.O. Box 47236,
Olympia, WA 98504, phone (360) 725-6238, fax (360) 586-
3631, e-mail david.brenna@k12.wa.us.

Professional educator standards

March 25, 2009
David Brenna
Legislative and
Policy Coordinator

AMENDATORY SECTION (Amending WSR 08-16-003,
filed 7/23/08, effective 8/23/08)

WAC 181-79A-206 Academic and experience
requirements for certification—Teachers. Candidates for
teachers' certificates shall complete the following require-
ments in addition to those set forth in WAC 181-79A-150.

(1) Initial/residency.

Candidates for the initial or residency certificate shall
hold an approved baccalaureate degree from a regionally
accredited college or university pursuant to WAC 181-79A-
030(5).

(2) Continuing.

(a) Candidates who apply for a continuing certificate
shall have at least forty-five quarter hours (thirty semester
hours) of upper division and/or graduate work completed
from a regionally accredited institution of higher education
subsequent to the conferral of the baccalaureate degree: Pro-
vided, That if the individual is pursuing study in a new sub-
ject matter area or specialization, lower division (freshmen or
sophomore level) credit hours in that subject area or special-
ization shall be accepted toward continuing certification upon
completion of the requirements for an endorsement in that
subject area or specialization.

Proposed
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(b) Candidates applying for a continuing certificate prior
to September 1, 2000, shall have been granted at least two
subject area endorsements.

(¢) Candidates who apply for a continuing certificate
who have not successfully completed course work or an in-
service program on issues of abuse, must complete the abuse
course work requirement as defined in WAC 181-79A-
030(6).

(d) Candidates for continuing teachers' certificates shall
provide documentation of one hundred eighty days or full-
time equivalent or more satisfactory teaching experience with
an authorized employer—i.e., school district, state agency,
college or university, private school, or private school sys-
tem—and at least thirty days of such employment with the
same employer.

(3) Professional.

(a) Candidates for the professional certificate shall have
successfully completed a professional educator standards
board-approved, professional certificate program, pursuant to
WAC 181-78A-500 through 181-78A-540: Provided, That
an individual who holds a teaching certificate issued by the
National Board for Professional Teaching Standards
(NBPTS) shall be deemed to have met the requirement for
completion of a professional certificate program, in recogni-
tion that NBPTS certification is issued only to individuals
who have demonstrated highly advanced skills as a teacher.

(b) Candidates who apply for a professional certificate
who have not successfully completed course work or an in-
service program on issues of abuse, must complete the abuse
course work requirement as defined in WAC 181-79A-
030(6).

(¢) Teacher professional certificate portfolio evidence of
assessment pilot participants who have not attended a pro-
gram but received a "met criteria" on all entries submitted to
the pilot assessment would receive the professional certifi-
cate and not be required to attend a program.

(d) Prior to January 1, 2010, candidates pursuing the pro-
fessional certificate will submit a portfolio to the professional
educator standards board approved professional certificate
program.

(((8))) (e) Between January 1, 2010, and September 1,
2011, candidates pursuing the professional certificate will
have two options:

(i) Submit a portfolio for evaluation to the college or uni-
versity professional certificate program. The college or uni-
versity has until December 31, 2011, to verify completion.

(i1) Submit a portfolio for evaluation to the uniform and
external portfolio of evidence assessment as administered by
the professional educator standards board.

((fe))) () After September 1, 2011, candidates pursuing
the professional certificate must submit a portfolio for evalu-
ation to the uniform and external portfolio of evidence
assessment as administered by the professional educator stan-
dards board.

Proposed
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WSR 09-08-104
PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed March 31, 2009, 10:02 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 08-
16-035.

Title of Rule and Other Identifying Information: Psychi-
atric ARNPs as providers of psychiatric services; WAC 296-
20-071 Concurrent care, 296-21-270 Psychiatric services,
and 296-23-241 Can advanced registered nurse practitioners
independently perform the functions of an attending pro-
vider?

Hearing Location(s): Department of Labor and Indus-
tries, 7273 Linderson Way S.W., Room S117, Tumwater,
WA 98501, on May 15, 2009, at 9:00 a.m.

Date of Intended Adoption: June 16, 2009.

Submit Written Comments to: Jami Lifka, Office of the
Medical Director, P.O. Box 44321, Olympia, WA 98504-
4321, e-mail lifk235@]Ini.wa.gov, fax (360) 902-6315, by
May 22, 2009.

Assistance for Persons with Disabilities: Contact office
of information and assistance by May 1, 2009, TTY (360)
902-5797 or (360) 902-4941.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This rule is being
proposed in response to a petition for a rule change. The pro-
posal is to allow psychiatric advanced registered nurse prac-
titioners (ARNPs) to provide psychiatric services to injured
workers. Currently only psychiatrists and psychologists can
provide psychiatric services. The proposed amendments also
clarify that concurrent care providers, like psychiatrists and
psychiatric ARNPs, can prescribe medication while provid-
ing concurrent care. The effect of such a change is that work-
ers will have better access to care for psychiatric services.

Reasons Supporting Proposal: See Purpose above.

Statutory Authority for Adoption: RCW 51.04.020 and
51.04.030.

Statute Being Implemented:
51.04.030.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Carla Weston, petitioner, private.

Name of Agency Personnel Responsible for Drafting:
Jami Lifka, 7273 Linderson Way S.W., Tumwater, WA,
(360) 902-4941; Implementation: Gary Franklin, MD, MPh,
Office of the Medical Director, (360) 902-5020; and Enforce-
ment: Bob Malooly, Assistant Director of Insurance Ser-
vices, (360) 902-4209.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed changes
to WAC 296-20-071, 296-21-270, and 296-23-241 will not
impose any costs on businesses, therefore no small business
economic impact statement is required.

A cost-benefit analysis is not required under RCW
34.05.328. The proposed changes to WAC 296-20-071, 296-

RCW 51.04.020 and
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21-270, and 296-23-241 will not impose any costs on busi-
nesses; therefore, no cost-benefit analysis is required.

March 31, 2009

Judy Schurke

Director

AMENDATORY SECTION (Amending Order 86-19, filed
2/28/86, effective 4/1/86)

WAC 296-20-071 Concurrent treatment. In some
cases, treatment by more than one practitioner may be
allowed. The department or self-insurer will consider concur-
rent treatment when the accepted conditions resulting from
the injury involve more than one system and/or require spe-
cialty or multidisciplinary care.

When requesting consideration for concurrent treatment,
the attending doctor must provide the department or self-
insurer with the following:

The name, address, discipline, and specialty of all other
practitioners assisting in the treatment of the injured worker
and an outline of their responsibility in the case and an esti-
mate of the length of the period of concurrent care.

When concurrent treatment is allowed, the department or
self-insurer will recognize one primary attending ((deeter))
provider, who will be responsible for ((preseribing-al-medi-
eationss)) directing the over-all treatment program((s)).
including monitoring or prescribing medications when
appropriate, providing copies of all reports and other data
received from the involved practitioners and, in time loss
cases, providing adequate certification evidence of the
worker's inability to work. The concurrent care provider
shall provide copies of all required reports to the attending
provider as well as to the department or self-insurer.

The department or self-insurer will approve concurrent
care on a case-by-case basis. Consideration will be given to
all factors in the case including availability of providers in the
worker's geographic location.

AMENDATORY SECTION (Amending WSR 93-16-072,
filed 8/1/93, effective 9/1/93)

WAC 296-21-270 Psychiatric services. The following
rule((s)) supplements information contained in the fee sched-
ules regarding coverage and reimbursement for psychiatric
services.

Treatment of mental conditions to workers is to be goal
directed, time limited, intensive, and limited to conditions
caused or aggravated by the industrial condition. Psychiatric
services to workers are limited to those provided by psychia-
trists ((andtieensed)), psychologists, and psychiatric
advanced registered nurse practitioners and according to
department policy. Psychiatrists and psychiatric advanced
registered nurse practitioners may prescribe medications
while providing concurrent care. For purposes of this rule,
the term "psychiatric" refers to treatment by psychologists
((as-weltas)), psychiatric advanced registered nurse practitio-
ners, and psychiatrists.

Initial evaluation, and subsequent treatment must be
authorized by department staff, as outlined by department
policy. The report of initial evaluation, including test results,
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and treatment plan are to be sent to the worker's attending
provider, as well as to the department or self-insurer. A copy
of sixty-day narrative reports are to be sent to the department
((1s-alse-te-besent)) or self-insurer and to the attending pro-
vider.

All providers are bound by the medical aid rules in chap-
ter 296-20 WAC. Reporting requirements are defined in
chapter 296-20 WAC. In addition, the following are required:
Testing results with scores, scales, and profiles; report of raw
data sufficient to allow reassessment by a panel or indepen-
dent medical examiner. Use of the current Diagnostic and
Statistical Manual of the American Psychiatric Association
axis format in the initial evaluation and sixty-day narrative
reports, and explanation of the numerical scales are required.

A report to the department will contain, at least, the fol-
lowing elements:

Subjective complaints;

Objective observations;

Assessment of the worker's condition and goals accom-
plished; and

Plan of care.

The codes, reimbursement levels, and other policies for
psychiatric services are listed in the fee schedules.

AMENDATORY SECTION (Amending WSR 08-04-094,
filed 2/5/08, effective 2/22/08)

WAC 296-23-241 Can advanced registered nurse
practitioners independently perform the functions of an
attending provider? (1) Advanced registered nurse practi-
tioners (ARNPs) may independently perform the functions of
an attending provider under the Industrial Insurance Act, with
the exception of rating permanent impairment. These func-
tions are referenced in the medical aid rules as those of an
attending or treating provider, and include, but are not limited
to:

» Completing and signing the report of accident or pro-
vider's initial report, where applicable;

* Certifying time-loss compensation;

» Completing and submitting all required or requested
reports;

* Referring workers for consultations;

* Performing consultations;

* Facilitating early return to work offered by and per-
formed for the employer(s) of record;

* Doing all that is possible to expedite the vocational pro-
cess, including making an estimate of the worker's physical
or mental capacities that affect the worker's employability.

(2) Psychiatric advanced registered nurse practitioners

can provide psychiatric services as defined in WAC 296-21-
270.

(3) ARNPs can state whether a worker has permanent
impairment, such as on the department's activity prescription
form (APF). ARNPs cannot rate permanent impairment or
perform independent medical examinations (IMEs).

(2Ad | rooi i . :
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WSR 09-08-107
PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
(Board of Boiler Rules)
[Filed March 31,2009, 10:10 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 09-
04-078.

Title of Rule and Other Identifying Information: Board
of boiler rules—Substantive, chapter 296-104 WAC.

Hearing Location(s): Department of Labor and Indus-
tries, 950 Broadway, Suite 200, Tacoma, WA, on May 6,
2009, at 10:00 a.m.

Date of Intended Adoption: May 27, 2009.

Submit Written Comments to: Sally Elliott, Department
of Labor and Industries, P.O. Box 44400, Olympia, WA
98504-4400, e-mail yous235@Ini.wa.gov, fax (360) 902-
5292, by 5:00 p.m. on May 6, 2009.

Assistance for Persons with Disabilities: Contact Sally
Elliott by April 15, 2009, yous235@Ini.wa.gov or (360) 902-
6411.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
this rule making is to make clarification and technical
changes to the Board of boiler rules—Substantive, chapter
296-104 WAC, based on actions and requests of the board of
boiler rules. The changes will:

. Reduces board meetings from five times a year to four
and allows the department to set times, date and loca-
tion of board meetings with board approval, as the
department has access to meeting room calendars.

. Keep the requirements for rules interpretation but
moves the procedure to the boiler web site.

. Establish rules for applying for Washington state spe-
cials and extension of inspection frequency.

. Amend the rule to conform with the adopted API-510

and the NBIC.
. Eliminate confusion of the term "agent."
. Remove conflict between rules and adopted code.
. Remove installation standards from construction codes.
. Remove International Building Code (IBC) require-

ment from the boiler rules.

Reasons Supporting Proposal: See Purpose above.

Statutory Authority for Adoption: RCW 70.79.030,
70.79.040, 70.79.150, 70.79.290, 70.79.330, and 70.79.350.

Statute Being Implemented: Chapter 70.79 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Board of boiler rules, governmen-
tal.

Name of Agency Personnel Responsible for Drafting:
Board of Boiler Rules, Tumwater, Washington, (360) 902-
5270; Implementation and Enforcement: Linda Williamson,
Tumwater, Washington, (360) 902-5270.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The board of boiler
rules has considered whether these proposed rules are subject
to the Regulatory Fairness Act and has determined that they

Proposed
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do not require a small business economic impact statement
because the costs associated with the proposed rules will not
place a more than minor impact on any business or contractor
and/or they are exempted by law (see RCW 19.85.025 refer-
encing RCW 34.05.310(4)) from the small business eco-
nomic impact requirements.

A cost-benefit analysis is not required under RCW
34.05.328. A cost-benefit analysis was not prepared because
the costs associated with the proposed changes are exempted
by law since the proposed changes are updating the rule for
clarification (see RCW 19.85.025 referencing RCW 34.05.-
310(4) and 34.05.328 (5)(b)(vi)).

March 31, 2009
Steven E. Bacon, Chair
Board of Boiler Rules

AMENDATORY SECTION (Amending WSR 99-22-026,
filed 10/26/99, effective 11/26/99)

WAC 296-104-015 Administration—When and
where are the board meetings held? The board of boiler
rules shall hold its regular meetings in ((Fanwary)) February,
((Mareh;)) May, September and November of each year. The
time, place, and date of each regular meeting shall be set by
the ((chairman—-of-the board)) department, approved by the
board chair and published annually. Special meetings may be
called by the chair.

AMENDATORY SECTION (Amending WSR 07-11-137,
filed 5/22/07, effective 6/30/07)

WAC 296-104-018 Administration—How are rules
interpreted and revised? Stakeholders ((may)) requests for
clarifications and interpretations of these rules ((by-eontaet-
ing)) shall be made to the chief inspector in writing upon the
form furnished by the chief inspector located on the boiler

program web site. Interpretations will be brought to the board
in the same manner if the inquirer is aggrieved by the inter-
pretation of the chief inspector (RCW 70.79.360). ((Fhke)) For

boa;gl ((Wdﬂ—eeﬂﬁder—wﬂtteiﬁequests—fer—mteiﬁe%&ﬁeﬂsfa}&d
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BeilerBoardInquirest@lnt-wa-gov)) consideration the

form must be submitted to the department of labor and indus-
tries forty-five days prior to the board of boiler rules meeting
date. Forms may also be requested by contacting the depart-
ment.

NEW SECTION

WAC 296-104-019 Administration—How are Wash-
ington state specials and extensions of inspection frequen-
cies for boilers and pressure vessels obtained? Stakehold-
ers may request a Washington state special or an extension of
inspection frequencies for boilers and pressure vessels by
submitting a written request to the board of boiler rules. The
request shall be in writing upon the appropriate form fur-
nished by the chief inspector located on the boiler program
web site. These requests shall be submitted to the department
of labor and industries forty-five days prior to the board of
boiler rules meeting date.

(1) Washington state specials may be granted for boilers
and pressure vessels that meet the requirements of RCW
70.79.060, WAC 296-104-205, 296-104-210, and 296-104-
220.

(2) Extension of inspection frequencies may be granted
for boilers and pressure vessels that meet the requirements of
RCW 70.79.240 and 70.79.260.

AMENDATORY SECTION (Amending WSR 02-23-036,
filed 11/13/02, effective 12/14/02)

WAC 296-104-020 Administration—What are the
filing requirements for boilers and unfired pressure ves-
sels before their installation/reinstallation? A "boiler and
pressure vessel installation/reinstallation permit," as defined
in WAC 296-104-010 shall be submitted by the owner or

WSR 09-08-107

((agentand)) designee on a form approved by the chief
inspector.

AMENDATORY SECTION (Amending WSR 08-12-015,
filed 5/27/08, effective 6/30/08)

WAC 296-104-100 Inspection—How often must boil-
ers and unfired pressure vessels be inspected? In accor-
dance with RCW 70.79.080, 70.79.090, and 70.79.240 the
following inspection requirements shall apply:

(1) Power boilers shall be inspected:

(a) Externally while under pressure - Annually.

(b) Internally and externally while not under pressure -
Annually, except as noted in the following paragraph.

A power boiler in a national board accredited owner-user
inspection program may have the internal inspection intervals
extended by the owner-user inspection organization to five
years maximum under the following conditions:

(1) The boiler water treatment and specific chemical lim-
its are prescribed and monitored by an individual or company
that specializes in the water treatment field;

(i) Nondestructive examination (NDE) is performed
along with the internal inspections;

(iii) The boiler is monitored within a manned operating
facility;

(iv) Inspection, maintenance,
records are maintained;

(v) There is sufficient inspection history for the boiler or
a boiler in similar service to justify the increase in the inspec-
tion interval; and

(vi) This provision shall not apply to a black liquor
recovery boiler or any boiler with an unsuitable corrosion
rate, remaining life, and/or repair history.

(2) Organic vapor boilers shall be inspected:

(a) Externally while under pressure - Annually.

(b) Internally and externally while not under pressure -
Biennially.

(3) Low pressure heating boilers shall be inspected:

(a) Externally while in operation and under pressure -
Biennially.

(b) Where construction permits, internally while not
under pressure. Also, as a minimum, an internal of their low
water fuel cutoff(s) must be completed, where construction
permits - Biennially.

(4) Hot water heaters shall be inspected:

(a) Externally - Biennially.

(b) Internally - None required.

(5) Unfired pressure vessels shall be inspected:

(a) Externally - Biennially.

(b) Internally:

(1) When subject to corrosion and construction permits -
Biennially. Vessels in an owner-user inspection program may
follow intervals established by the NBIC or API-510 ninth
edition with addenda((;previdednendestruetive-examination
NDE}-is-performed-atthe-biennial-external-inspeetion)).

(i1) Pulp or paper dryer rolls may be inspected on a five-
year basis in accordance with TAPPI TIP 0402-16 2001 edi-
tion, provided the owner has established a written inspection
program accepted by the inspector that meets the minimum
requirements of TAPPI TIP 0402-16 2001 edition.

and water treatment
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(iii) Vessels not subject to corrosion do not require an
internal.

AMENDATORY SECTION (Amending WSR 08-24-072,
filed 12/1/08, effective 1/1/09)

WAC 296-104-200 Construction—What are the
standards for new construction? The standards for new
construction are:

(1) ASME Boiler and Pressure Vessel Code, 2007 edi-
tion, with addenda Sections I, III, IV, VIII, Division 1, 2, 3,
X, XII;

(2) ASME PVHO-1 2007 Safety Standard for Pressure
Vessels for Human Occupancy; and

(3) (ASME-ESPDAPart-CHE2004-edittonwith-addenda:

4} NEPA-85 Boil | CombustionS o ]
of12,-500;000- BT U hr)-orgreater;-and

€5))) Standards of construction approved by the chief
inspector and meeting the National Board Criteria for Regis-
tration of Boilers, Pressure Vessels and Other Pressure
Retaining Items.

These codes and standards may be used on or after the
date of issue and become mandatory twelve months after
adoption by the board as specified in RCW 70.79.050(2).
ASME Code Cases may be approved for use when accepted
by the chief inspector. The board recognizes that the ASME
Code states that new editions of the code become mandatory
on issue and that subsequent addenda become mandatory six
months after the date of issue. For nuclear systems, compo-
nents and parts the time period for addenda becoming manda-
tory is defined in the Code of Federal Regulations.

AMENDATORY SECTION (Amending WSR 01-24-061,
filed 11/30/01, effective 12/31/01)

WAC 296-104-205 Construction—What are the
requirements for nonstandard new construction? Those
boilers and unfired pressure vessels that are exempted by the
codes adopted in WAC 296-104-200 due to volume, temper-
ature or pressure requirements, and are not to be constructed
to those codes, must be certified to a nationally recognized
testing agency or constructed to WAC 296-104-230. See
WAC ((296-104-3067)) 296-104-316 for safety pressure relief
devices.

Other boilers and unfired pressure vessels that are not to
be constructed to the codes adopted in WAC 296-104-200
may be treated as special designs at the discretion of the
board. Nonstandard construction shall not be permitted to
avoid standard construction.

AMENDATORY SECTION (Amending WSR 02-23-036,
filed 11/13/02, effective 12/14/02)

WAC 296-104-273 Installation—What inspections
are required for reinstalled standard boilers or unfired
pressure vessels? When a stationary standard boiler or
unfired pressure vessel is moved and reinstalled it must be
inspected and documented on the inspection report by an
inspector. The following will be required:

Proposed
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2))) An installation permit must be submitted in accor-
dance with WAC 296-104-020.

(2) The fittings and appliances must comply with the lat-
est codes adopted in WAC 296-104-200. For automatically
fired boilers, fuel controls and other limit devices as listed in
WAC 296-104-303 shall be provided.

(3) For any boiler or unfired pressure vessel not currently
registered with the department, the following are required
((to-be-documented-and-submitted)) unless waived by the
inspector:

(a) A hydrostatic or pressure test ((ap-to—150%of-the
maxtmum-aHowable-working pressure; MAWPR)) as pre-
scribed in the original code of construction.

(b) An internal inspection.

(c) An operational test.

(d) Any repairs deemed necessary.

(e) A complete history of inspection, operation and
repairs/alterations.

' (()Thefollowingarerequiredunless—waived-bythe
inspeetor:

ta))) (f) Additional examination or nondestructive test-
ing.

(())) (g) A written evaluation by a professional engi-
neer knowledgeable with boilers and pressure vessels, an
ASME certificateholder, or a National Board R certificate-
holder.

REPEALER
The following section of the Washington Administrative
Code is repealed:

WAC 296-104-310 Installation—How many

exits are required in boiler
rooms?

WSR 09-08-111
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(By the Code Reviser's Office)
[Filed March 31, 2009, 1:50 p.m.]

WAC 388-448-0030 and 388-448-0040, proposed by the
department of social and health services in WSR 08-19-044
appearing in issue 08-19 of the State Register, which was
distributed on October 1, 2008, is withdrawn by the code
reviser's office under RCW 34.05.335(3), since the proposal
was not adopted within the one hundred eighty day period
allowed by the statute.

Kerry S. Radcliff, Editor
Washington State Register
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WSR 09-08-112
WITHDRAWAL OF PROPOSED RULES
WASHINGTON STATE PATROL

(By the Code Reviser's Office)
[Filed March 31, 2009, 1:51 p.m.]

WAC 446-65-040, proposed by the Washington state patrol
in WSR 08-19-076 appearing in issue 08-19 of the State Reg-
ister, which was distributed on October 1, 2008, is with-
drawn by the code reviser's office under RCW 34.05.335(3),
since the proposal was not adopted within the one hundred
eighty day period allowed by the statute.

Kerry S. Radcliff, Editor

Washington State Register

WSR 09-08-113
WITHDRAWAL OF PROPOSED RULES
GAMBLING COMMISSION
(By the Code Reviser's Office)
[Filed March 31, 2009, 1:52 p.m.]

WAC 230-15-050, proposed by the gambling commission in
WSR 08-19-097 appearing in issue 08-19 of the State Regis-
ter, which was distributed on October 1, 2008, is withdrawn
by the code reviser's office under RCW 34.05.335(3), since
the proposal was not adopted within the one hundred eighty
day period allowed by the statute.

Kerry S. Radcliff, Editor

Washington State Register

WSR 09-08-114
PROPOSED RULES
DEPARTMENT OF LICENSING
[Filed March 31, 2009, 3:48 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 08-
24-035.

Title of Rule and Other Identifying Information: Com-
mercial driver's license—Serious traffic violation—Defini-
tion.

Hearing Location(s): Highways-Licenses Building,
Conference Room 413, 1125 Washington Street S.E., Olym-
pia, WA (check in at counter on first floor), on May 5, 2009,
at 3:00 p.m.

Date of Intended Adoption: May 6, 2009.

Submit Written Comments to: Clark J. Holloway, P.O.
Box 9030, Olympia, WA 98507-9030, e-mail chollo-
way@dol.wa.gov, fax (360) 586-8351, by May 4, 2009.

Assistance for Persons with Disabilities: Contact Clark
J. Holloway by May 4, 2009, TTY (360) 664-0116.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Amend WAC
308-100-130(3) to update the definition of "serious traffic
violation" for commercial driver's license purposes to delete
references to sections of statute that requires stops at railroad

WSR 09-08-114

grade crossings. These offenses are now covered in a sepa-
rate section of statute, RCW 46.25.090(8).

Reasons Supporting Proposal: A recent federal audit of
the state's commercial driver's license program determined
that including these offenses in the definition of "serious traf-
fic violation" constituted potential noncompliance with fed-
eral regulations.

Statutory Authority for Adoption:
46.25.140, and 46.01.110.

Statute Being Implemented: RCW 46.25.010.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of licensing, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Clark J. Holloway, Highways-Licenses Building, Olympia,
Washington, (360) 902-3846; Implementation and Enforce-
ment: Becky Loomis, Highways-Licenses Building, Olym-
pia, Washington, (360) 902-3850.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement is not required pursuant to RCW
19.85.025(3).

A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 does not apply to this proposed
rule under the provisions of RCW 34.05.328 (5)(a)(1).

March 30, 2009
Becky Loomis

Assistant Director

RCW 46.25.010,

AMENDATORY SECTION (Amending WSR 00-18-068,
filed 9/1/00)

WAC 308-100-130 Serious traffic violations. In addi-
tion to the violations enumerated in RCW 46.25.010(16),
"Serious traffic violation" shall include:

(1) Negligent driving in the first or second degree, as
defined by RCW 46.61.5249 or 46.61.525;

(2) Following too closely, as defined by RCW
46.61.145;

(3) Failure to stop, as defined by RCW 46.61.055,
46.61.065, 46.61.195, 46.61.200, ((46—64—349—46—6—1%45—
46—64%5(})) 46.61. 365 46.61.370, or 46.61.375;

(4) Failure to yield right of way, as defined by RCW
46.61.180, 46.61.185, 46.61.190, 46.61.202, 46.61.205,
46.61.210, 46.61.215, 46.61.220, 46.61.235, 46.61.245,
46.61.261,46.61.300, or 46.61.427,;

(5) Speed too fast for conditions, as defined by RCW
46.61.400;

(6) Improper lane change or travel, as defined by RCW
46.61.140; and

(7) Improper or erratic lane changes, including:

(a) Improper overtaking on the right, as defined by RCW
46.61.115;

(b) Improper overtaking on the left, as defined by RCW
46.61.120; and

(c) Improper driving to left of center of roadway, as
defined by RCW 46.61.125.

Proposed
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WSR 09-08-117
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Health and Recovery Services Administration)
[Filed March 31, 2009, 5:24 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 09-
04-072.

Title of Rule and Other Identifying Information: The
department is amending WAC 388-502-0150 Time limits for
providers to bill MAA, 388-550-2800 Payment methods and
limits—Inpatient hospital services for medicaid and state
children's health insurance program (SCHIP) clients, 388-
550-3000 Payment method—Diagnosis related groups
(DRG), 388-550-3010 Payment method—Per diem payment,
388-550-3020 Payment method—Bariatric surgery—Per
case payment, 388-550-3460 Payment method—Per diem
rate, 388-550-3900 Payment method—Bordering city hospi-
tals and critical border hospitals, and 388-550-4000 Payment
method—Emergency services—Out-of-state hospitals.

Hearing Location(s): Office Building 2, Auditorium,
DSHS Headquarters, 1115 Washington, Olympia, WA 98504
(public parking at 11th and Jefferson. A map is available at
http://www1.dshs.wa.gov/msa/rpau/RPAU-OB-2directions.
html or by calling (360) 664-6094), on May 26, 2009, at
10:00 a.m.

Date of Intended Adoption: Not sooner than May 27,
20009.

Submit Written Comments to: DSHS Rules Coordina-
tor, P.O. Box 45850, Olympia, WA 98504-5850, delivery
4500 10th Avenue S.E., Lacey, WA 98503, e-mail DSHS
RPAURulesCoordinator@dshs.wa.gov, fax (360) 664-6185,
by 5 p.m. on May 26, 2009.

Assistance for Persons with Disabilities: Contact Jen-
nisha Johnson, DSHS rules consultant, by May 12, 2009,
TTY (360) 664-6178 or (360) 664-6094 or by e-mail at
johnsjl4@dshs.wa.gov.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed
changes update and clarify hospital-related and provider-
related sections and are intended to address the anticipated
levels of funding from the legislature, inform providers of
program changes, and clarify and update current language.
These rules:

Add language putting providers on notice that the
department will make adjustments to existing inpa-
tient hospital rates and/or payment methods, by
applying an "inpatient adjustment factor," when
directed by the legislature to achieve targeted bud-
get expenditure levels;

Add language regarding the department's intent to
apply the inpatient adjustment factor in a propor-
tional manner across the inpatient hospital rates and
payment methods;

Add language that makes a delivery by cesarean
section without complications and comorbidities
payable at the same rate as a vaginal birth with com-
plicated diagnosis;

Proposed
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Expand the types of facilities and/or programs to
which an acute care hospital or distinct unit can
transfer an eligible client and receive a prorated
diagnosis related group (DRG) payment from the
department;

Add clarifying language that the department uses
the per diem payment method to pay for hospital
stays that have insufficient data available to deter-
mine stable relative weights and for other specified
specialty services;

Add language that the department may adjust the
DRG conversion factor when directed by the legis-
lature to achieve budgetary targets;

Add language that the department may adjust the
per diem rate when directed by the legislature to
achieve budgetary targets;

Add language that the department may adjust a per
case payment when directed by the legislature to
achieve budgetary targets;

Put in rule how per diem rates are determined for
chronic pain services;

Remove "emergency services" from the title of
WAC 388-550-4000 and clarify that the section
applies to both emergency and nonemergency ser-
vices provided by out-of-state hospitals;

Add language that the department may adjust the
outlier threshold or the percentages of outlier adjust-
ment factors when directed by the legislature to
achieve budgetary targets;

Reduce the total period allowed for resubmission or
modification of a claim, other than a prescription
drug or major trauma claim, from thirty-six months
to twenty-four months from the date of service,
effective with dates of services or admission on and
after July 1, 2009;

Add language specifying a three-hundred sixty-five-
day limit for resubmission or modification of a
claim for major trauma services, consistent with the
limit set in WAC 388-550-5450 and 388-531-2000;
and

Update, clarify, and rearrange current language for
improved readability.

Reasons Supporting Proposal: The department must
meet the legislature's targeted budget expenditure levels for
payment of hospital and hospital-related services provided to
medical assistance clients.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.057, 74.08.090, 74.09.500, and 74.09.530.

Statute Being Implemented: RCW 74.04.050, 74.04.-
057, 74.08.090, and 74.09.500.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of social and health
services, governmental.

Name of Agency Personnel Responsible for Drafting:
Kathy Sayre, P.O. Box 45505, Olympia WA 98504-5504,
(360) 725-1342; Implementation and Enforcement: Carolyn
Adams, P.O. Box 45510, Olympia, WA 98504-5510, (360)
725-1854.
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No small business economic impact statement has been
prepared under chapter 19.85 RCW. These rules do not
impact small businesses.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Carolyn Adams, Health and Recovery Services
Administration, P.O. Box 45510, Olympia, WA 98504-5510,
phone (360) 725-1854, fax (360) 753-9152, e-mail adam-
scr@dshs.wa.gov.

March 30, 2009
Stephanie E. Schiller
Rules Coordinator

Reviser's note: The material contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 09-09 issue of the Register.

WSR 09-08-118
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Health and Recovery Services Administration)
[Filed March 31, 2009, 5:27 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 09-
04-072.

Title of Rule and Other Identifying Information:
Amending WAC 388-550-3600 Diagnosis-related group
(DRG) payment—Hospital transfers, 388-550-3700 DRG
high-cost and low-cost outliers, and new system DRG and
per diem high outliers, 388-550-4500 Payment method—
Inpatient RCC rate, administrative day rate, hospital outpa-
tient rate, and swing bed rate, 388-550-7050 OPPS defini-
tions, 388-550-7100 OPPS—Exempt hospitals, 388-550-
7500 OPPS conversion factor, and 388-550-7600 OPPS pay-
ment calculation; and new sections WAC 388-550-4550
Administrative day rate and swing bed day rate and 388-550-
7450 OPPS budget target adjustor.

Hearing Location(s): Office Building 2, Auditorium,
DSHS Headquarters, 1115 Washington, Olympia, WA 98504
(public parking at 11th and Jefferson. A map is available at
http://www1.dshs.wa.gov/msa/rpau/RPAU-OB-2directions.
html or by calling (360) 664-6094), on May 26, 2009, at
10:00 a.m.

Date of Intended Adoption: Not sooner than May 27,
2009.

Submit Written Comments to: DSHS Rules Coordina-
tor, P.O. Box 45850, Olympia, WA 98504-5850, delivery
4500 10th Avenue S.E., Lacey, WA 98503, e-mail DSHS
RPAURulesCoordinator@dshs.wa.gov, fax (360) 664-6185,
by 5 p.m. on May 26, 2009.

Assistance for Persons with Disabilities: Contact Jen-
nisha Johnson, DSHS rules consultant, by May 12, 2009,
TTY (360) 664-6178 or (360) 664-6094 or by e-mail at
johnsjl4@dshs.wa.gov.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed
changes update and clarify hospital-related sections and are
intended to address the anticipated levels of funding from the

[71]

WSR 09-08-118

legislature, inform providers of program changes, and clarify
and update current language. These rules:

»  Update and clarify how the department pays a hos-
pital when an acute care hospital or distinct unit
transfers a client to another acute care hospital or
distinct unit, or when a client transfers from an acute
care hospital or distinct unit to another acute care
hospital or distinct unit or other places as identified
in the rule;

* Remove "neonatal" from the list of DRG service
categories for claims that group to a medical, surgi-
cal, or burn diagnosis related services (DRG) cate-
gory; remove "prepay" from "retrospective prepay
utilization review" and clarify that the department
may perform these reviews;

e Define "outpatient adjustment factor" and add that
the inpatient adjustment factor does not apply to
hospitals paid under the certified public expenditure
(CPE) payment method, except to payments for
repriced claims adjusted according to WAC 388-
550-4670 (2)(a)(ii); update and clarify how the
department calculates and uses the ratio of costs-to-
charges (RCC) payment method to pay inpatient
hospital claims;

* Remove language for "administrative day rate and
swing bed rate" from WAC 388-550-4500 and place
it into a new section;

* Add language that the department may change the
method for calculating OPPS rates to achieve the
legislature's targeted expenditure levels for outpa-
tient hospital services;

* Add language that the legislative direction may take
the form of express language in the Biennial Appro-
priations Act or may be reflected in the level of
funding appropriated to the department in the Bien-
nial Appropriations Act;

* Update the definitions for "budget target adjustor,"
outpatient code editor (OCE), and "outpatient pro-
spective payment system (OPPS) conversion fac-
tor";

*  Add definitions for "nationwide rate," and "outpa-
tient prospective payment system (OPPS) rate";

*  Add language that incorporates into rule which hos-
pitals are no longer exempted from the outpatient
prospective payment system (OPPS) method and
that the department pays all covered outpatient hos-
pital services, except for those provided in critical
access hospitals (CAHs), under the OPPS methodol-
ogy;

* Add a new section "OPPS budget target adjustor”
that describes the budget target adjustor and how the
department calculates the OPPS budget target adjus-
tor;

*  Clarify how the department calculates the hospital-
specific OPPS rates;

* Add language that the department may change the
method for calculating OPPS payments to achieve
the legislature's targeted expenditure levels; and

* Update and clarify current language for improved
readability.

Proposed
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Reasons Supporting Proposal: The department must
meet the legislature's targeted budget expenditure levels for
payment of hospital and hospital-related services provided to
medical assistance clients.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.057, 74.08.090, 74.09.500, and 74.09.530.

Statute Being Implemented: RCW 74.04.050, 74.04.-
057, 74.08.090, and 74.09.500.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of social and health
services, governmental.

Name of Agency Personnel Responsible for Drafting:
Kathy Sayre, P.O. Box 45505, Olympia, WA 98504-5504,
(360) 725-1342; Implementation and Enforcement: Carolyn
Adams, P.O. Box 45510, Olympia, WA 98504-5510, (360)
725-1854.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. These rules do not
impact small businesses.

A cost-benefit analysis is required under RCW
34.05.328. A preliminary cost-benefit analysis may be
obtained by contacting Carolyn Adams, Health and Recovery
Services Administration, P.O. Box 45510, Olympia, WA
98504-5510, phone (360) 725-1854, fax (360) 753-9152, e-
mail adamscr@dshs.wa.gov.

March 30, 2009

Stephanie E. Schiller

Rules Coordinator

Reviser's note: The material contained in this filing exceeded the

page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 09-09 issue of the Register.

WSR 09-08-119
PROPOSED RULES
DEPARTMENT OF HEALTH
(Dental Quality Assurance Commission)
[Filed April 1, 2009, 8:43 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 08-
21-158.

Title of Rule and Other Identifying Information: WAC
246-817-510 Definitions for WAC 246-817-501 through
246-817-570, adding definition of volunteer dental assistant
providing services in a charitable dental clinic.

Hearing Location(s): Department of Health, 310 Israel
Road S.E., Room 152/152 [153], Tumwater, WA 98501, on
June 5, 2009, at 8:00 a.m.

Date of Intended Adoption: June 5, 2009.

Submit Written Comments to: Jennifer Santiago, P.O.
Box 47867, Olympia, WA 98504-7867, web site http://
www3.doh.wa.gov/policyreview/, fax (360) 236-2901, by
May 29, 2009.

Assistance for Persons with Disabilities: Contact Jenni-
fer Santiago by May 29, 2009, TTY (800) 833-6388 or 711.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed rule
will provide a definition of volunteer dental assistant provid-
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ing services in a charitable dental clinic. The proposed rule
will define a volunteer dental assistant who is exempt from
registration requirements.

Reasons Supporting Proposal: HB 3088 (chapter 150,
Laws of 2008) creates an exemption from dental assistant
registration for volunteer dental assistants providing services
under supervision of a licensed dentist in a charitable dental
clinic. A definition of volunteer dental assistant was neces-
sary to clearly distinguish who would meet this definition.

Statutory Authority for Adoption: RCW 18.32.0365,
18.260.120, and 18.260.110.

Statute Being Implemented: RCW 18.260.110.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Dental quality assurance commis-
sion, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Jennifer Santiago, 310
Israel Road S.E., Tumwater, WA 98501, (360) 236-4893.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rule
would not impose more than minor costs on businesses in an
industry.

A cost-benefit analysis is not required under RCW
34.05.328. The agency did not complete a cost benefit anal-
ysis under RCW 34.05.328. RCW 34.05.328 (5)(b)(v)
exempts rules the content of which is explicitly and specifi-
cally dictated by statute.

March 31, 2009
Jennifer Santiago
Program Manager
Dental Quality
Assurance Commission

AMENDATORY SECTION (Amending WSR 08-14-010,
filed 6/19/08, effective 7/1/08)

WAC 246-817-510 Definitions for WAC 246-817-501
through 246-817-570. (1) "Close supervision' means that a
licensed dentist whose patient is being treated has personally
diagnosed the condition to be treated and has personally
authorized the procedures to be performed. A dentist shall be
physically present in the treatment facility while the proce-
dures are performed. Close supervision does not require a
dentist to be physically present in the operatory; however, an
attending dentist must be in the treatment facility and be
capable of responding immediately in the event of an emer-
gency.

(2) "Coronal polishing" means a procedure limited to
the removal of plaque and stain from exposed tooth surfaces,
utilizing an appropriate instrument and polishing agent.

This procedure shall not be intended or interpreted as an
oral prophylaxis as defined in WAC 246-817-510 a proce-
dure specifically reserved to performance by a licensed den-
tist or dental hygienist. Coronal polishing may, however, be
performed by dental assistants under close supervision as a
portion of the oral prophylaxis. In all instances, however, a
licensed dentist shall determine that the teeth need to be pol-
ished and are free of calculus or other extraneous material
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prior to performance of coronal polishing by a dental assis-
tant.

(3) "Debridement at the periodontal surgical site"
means curettage or root planing after reflection of a flap by
the supervising dentist. This does not include cutting of
osseous tissues.

(4) "Elevating soft tissues" is defined as part of a surgi-
cal procedure involving the use of the periosteal elevator to
raise flaps of soft tissues. Elevating soft tissue is not a sepa-
rate and distinct procedure in and of itself.

(5) "General supervision" means supervision of dental
procedures based on examination and diagnosis of the patient
and subsequent instructions given by a licensed dentist but
not requiring the physical presence of the supervising dentist
in the treatment facility during the performance of those pro-
cedures.

(6) "Incising" is defined as part of the surgical proce-
dure of which the end result is removal of oral tissue. Incis-
ing, or the making of an incision, is not a separate and distinct
procedure in and of itself.

(7) "Luxation" is defined as an integral part of the sur-
gical procedure of which the end result is extraction of a
tooth. Luxation is not a distinct procedure in and of itself. It
is the dislocation or displacement of a tooth or of the tem-
poromandibular articulation.

(8) "Oral prophylaxis" means the preventive dental
procedure of scaling and polishing which includes complete
removal of calculus, soft deposits, plaque, stains and the
smoothing of unattached tooth surfaces. The objective of this
treatment shall be creation of an environment in which hard
and soft tissues can be maintained in good health by the
patient.

(9) "Periodontal soft tissue curettage" means the
closed removal of tissue lining the periodontal pocket, not
involving the reflection of a flap.

(10) "Root planing" means the process of instrumenta-
tion by which the unattached surfaces of the root are made
smooth by the removal of calculus or deposits.

(11) "Supportive services" means services that are
related to clinical functions in direct relationship to treating a
patient.

(12) "Suturing" is defined as the readaption of soft tis-
sue by use of stitches as a phase of an oral surgery procedure.
Suturing is not a separate and distinct procedure in and of
itself.

(13) "Treatment facility" means a dental office or con-
necting suite of offices, dental clinic, room or area with
equipment to provide dental treatment, or the immediately
adjacent rooms or areas. A treatment facility does not extend
to any other area of a building in which the treatment facility
is located.

(14) "Noncredentialed person' means a person who is
not a dentist licensed under chapter 18.32 RCW; dental
hygienist licensed under chapter 18.29 RCW; expanded func-
tion dental auxiliary licensed under chapter 18.260 RCW; or
a dental assistant registered under chapter 18.260 RCW.

(15) "Volunteer dental assistant" means an individual
who, without compensation, provides the supportive services
set forth in WAC 246-817-520 in a charitable dental clinic.

WSR 09-08-125

WSR 09-08-125
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed April 1, 2009, 9:54 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 07-
15-034.

Title of Rule and Other Identifying Information: WAC
220-150-010 through 220-150-080, ballast water manage-
ment.

Hearing Location(s): Natural Resources Building,
Room 172, 1111 Washington Street S.E., Olympia, WA
98504, on May 8-9, 2009, at 8:45 a.m.

Date of Intended Adoption: June 5, 2009.

Submit Written Comments to: Rules Coordinator, 600
Capitol Way North, Olympia, WA 98501-1091, e-mail Lori.
preuss@dfw.wa.gov, phone (360) 902-2930, fax (360) 902-
2155, by May 1, 2009.

Assistance for Persons with Disabilities: Contact Susan
Yeager by May 1, 2009, TTY (360) 902-2207 or (360) 902-
2267.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This rule making
replaces existing ballast water management rules found in
WAC 220-77-090 and 220-77-095 with updated information
and requirements as directed by E2SSB 5923 (chapter 350,
Laws of 2007), Aquatic Invasive Species, which revised and
added new ballast-water management statutes under chapter
77.120 RCW. WAC 220-77-090 and 220-77-095 will be
repealed.

Reasons Supporting Proposal: The proposed rules do
not require the creation of new infrastructure or other than
minimal increases in services than currently exist. The rules
will help to significantly reduce environmental impacts from
nonindigenous-species discharges in the ballast water of ves-
sels of three hundred gross tons or more, whether United
States- or foreign-owned or operated.

Statutory Authority for Adoption: RCW 77.120.030,
77.120.040, 77.120.070, 77.12.047.

Statute Being Implemented: RCW 77.120.030, 77.120.-
040, 77.120.070, 77.12.047.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington department of fish and
wildlife, governmental.

Name of Agency Personnel Responsible for Drafting:
Allen Pleus, 1111 Washington Street, Olympia, (360) 902-
2724; Implementation: Lew Atkins, 1111 Washington
Street, Olympia, (360) 902-2651; and Enforcement: Bruce
Bjork, 1111 Washington Street, Olympia, (360) 902-2373.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

Finding: One small business. A survey of twenty-one
Washington state businesses with vessels regulated under
these rules found on only one small business: B & N Fisher-
ies (Appendix 1). Identification of these businesses was
based on ownership of vessels that have filed ballast water

Proposed
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reporting forms with the department since 2004 and best
efforts to only list those that are currently owned and oper-
ated independently from all other businesses. B & N Fisher-
ies reported owning seven commercial fishing vessels that
meet the minimum 300 gross tons requirement and that they
all work out of Dutch Harbor, Alaska. Of the seven vessels,
only four have made Washington port visits (three only once;
one only twice) and discharged only minimal amounts of bal-
last water (Appendix 2).

Minimum three hundred gross ton criterion elimi-
nates most small businesses. The minimum vessel size cri-
terion established by the department in 2000, and similar to
California regulations, indirectly appears to have nearly elim-
inated the impact of these regulations on Washington state
small businesses that own vessels capable of discharging bal-
last water.

No regulatory differences for small businesses. Small
businesses with vessels over three hundred gross tons must
comply with the same regulations as those required by busi-
nesses with greater than fifty employees.

1. Description of the Business Reporting, Record-
Keeping, and Other Compliance Requirements of the
Proposed Rule: The proposed rules substantively change
the rule format from the previous WAC 220-77-090 and 220-
77-095. Many of the previous requirements have been mod-
ified to improve clarity of intent and process for compliance.
Rule requirements are therefore divided into two groups: (a)
Those that carry over from previous rules and do not substan-
tively increase workload; and (b) new requirements neces-
sary to meet statute directives. A rough estimate, by percent-
age of vessel arrivals (based on an average of 4,000 per year),
is provided at the end of each bullet to show potentially
affected vessels.

(a) Existing or Carry-over Requirements:

*  WAC 220-150-030 Reporting forms, waivers,
safety exemptions, and recordkeeping.

o Subsections (2) and (3), ballast water reporting
form and request for reporting form waiver are
consistent with previous rule requirements.
(100%)

0 Subsection (5), ballast water management plan
is a one-time state requirement, but is already
necessary by United States Coast Guard law.
Replaces previous "Interim report for imple-
menting 2007 ballast water exchange program"
requirement. (100%)

*  WAC 220-150-033 Vessel inspections.
o Vessel inspections by department clarifies
requirements consistent with previous rule
requirements. (5-10%)

*  WAC 220-150-040 Interim open sea exchange
requirements.

o Subsection (2), open sea exchange methodol-
ogy is consistent with previous requirements
for empty/refill and flow-through procedures.
(100%)

0 Subsection (3), open sea exchange areas are

consistent with previous requirements (except
(d) — see below). (100%)
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Subsection (4), common water exemption is
consistent with previous requirements. (100%)
Subsection (5), safety exemptions is [are] con-
sistent with previous requirements. (< 0.1%)

WAC 220-150-060 Treatment notification and
promising treatment waiver process.

Subsection (2), notification modifies existing
one-time reporting requirement for vessels
using treatment technologies. (100%)
Subsection (3), waiver for promising-treatment
technology use revises existing types of vessels
that may apply and reduces many previous
reporting and compliance requirements. (< 1%)
Subsections (4) — (7), notification and waiver
application form content, submission, accep-
tance, and conditions modify existing require-
ments. (100%)

WAC 220-150-070 Ballast tank sediment.

Subsection (1), purpose clarifies requirements
not to discharge ballast tank sediment or fouling
organisms consistent with statute authority.
(100%)

WAC 220-150-080 Penalties and enforcement.

Subsection (1) — (5), clarifies existing require-
ments for compliance with notices of correction
and notice of penalty consistent with statute
authority. (100%)

(b) New Requirements:

(0]

o

(0]

o

WAC 220-150-030 Reporting forms, waivers,
safety exemptions, and recordkeeping.

Subsection (4), vessels claiming safety exemp-
tions provides: (b) Minor documentation
requirements on established ballast water
reporting form; (c) department review process
to determine need for a compliance plan or
alternative strategy; (d) a discharge authoriza-
tion requirement; and (e) a safety exemption fil-
ing fee of $500. (< 0.1%)

Subsection (6), ballast water log or record book
is state requirement, but is already in common
practice and rules allow alternative means of
recordkeeping to minimize any additional
requirements. (100%)

WAC 220-150-035 Vessels carrying high risk
ballast water.

Subsection (3), provides delisting options for
specified high risk vessels placed on list by the
department. (< 10%)

WAC 220-150-037 Temporary compliance plans
and alternative strategies.

Temporary compliance plans and alternative
strategies provide requirements for specific
vessels as identified in subsections (7) or (8). (<
2%)

WAC 220-150-040 Interim open sea exchange
requirements.

Subsection (3)(d), pacific coast region defini-
tion requires only vessels originating from
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coastal areas outside this region to go out two
hundred miles to exchange; consistent with
California. (< 1%)

Subsection (6), alternative discharge areas may
be required in limited situations, but likely to
benefit vessel operators from not having to go
out fifty miles to conduct an open sea exchange.
(< 1%)

Subsection (7), prohibited discharge areas is
[are a] requirement to protect sensitive areas,
but highly unlikely location for vessels to cur-
rently discharge ballast water. (< 1%)

WAC 220-150-043 Interim open sea exchange
alternative.
Provides option to encourage use of treatment
systems instead of conducting exchange. (<
10%)

WAC 220-150-070 Ballast tank sediment.
Subsection (2), ballast tank sediment removal
options provides methods allowed for compli-
ance. (< 10%)

Subsection (3), reporting requirements part of
WAC 220-150-030(6). (< 10%)

WAC 220-150-080 Penalties and enforcement.
Subsection (4), calculation and payment of civil
penalties sets base penalties between $2,000
and $5,000 and provides protocols for increas-
ing penalties up to $27,500 per day of violation
- increase from maximum $5,000 prior to July
1,2007. (1-5%)

2. Kinds of Professional Services That a Business Is
Likely to Need in Order to Comply with Such Require-

ments:

Compliance plans. A business MAY benefit from
contracting with a marine engineer to rectify equip-
ment limitation or failure issues in meeting
exchange requirements for those circumstances.

3. Costs of Compliance for Businesses, Including
Costs of Equipment, Supplies, Labor, and Increased
Administrative Costs:

No new reporting and record-keeping costs,
except for those that become listed as high risk or
require compliance plans or alternative strategies if
they cannot meet state regulations. (< 5%)

New fees for filing safety exemption. The depart-
ment must assess a minor $500 fee on vessels claim-
ing a safety exemption. Very low frequency
(<0.1%) currently claiming a safety exemption.

No new required costs for equipment, supplies,
or labor expected to meet regulations. Vessel
operators have option to retain, exchange, use
exchange alternatives to meet regulations, or iden-
tify how they plan to meet requirements over time
using compliance plans or alternative strategies.

4. Will Compliance with the Rule Cause Businesses to
Lose Sales or Revenue?

No new or minor impacts to sales or revenue
expected.

[75]
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5. Cost of Compliance for the 10% of Businesses That
Are the Largest Businesses Required to Comply with the
Proposed Rules, Using One or More of the Following as a
Basis for Comparing Costs:

(a) Cost per employee;

(b) Cost per hour of labor; or

(c) Cost per one hundred dollars of sales.

Minimal reporting and record-keeping costs,
except for those that become listed as high risk or
require compliance plans or alternative strategies if
they cannot meet state regulations.

$500 fee for safety exemptions, minimal cost based
on frequency of anticipated application and as com-
pared to overall shipping business expenses.

6. Steps Taken by the Agency to Reduce the Costs of
the Rule on Small Businesses, or Reasonable Justification
for Not Doing So:

Minimum three hundred gross tons criteria, ves-
sel size is an adequate criterion for reducing the
impact on small businesses with vessels capable of
discharging ballast water.

Ballast Water Work Group, the department devel-
oped proposed rules in consultation with its Ballast
Water Work Group, consisting of state and federal
agencies, tribal governments, affected industries,
environmental organizations, academia, and techni-
cal interests.

7. A Description of How the Agency Will Involve
Small Businesses in the Development of the Rule:

Ballast Water Work Group, the department will
continue to consult with the Ballast Water Work
Group to minimize small business impacts.
Technical assistance, the department will offer
technical assistance to B & N Fisheries and any
other future small business to help them meet state
requirements as necessary.

8. A List of Industries (Small and Large Businesses)
That Will Be Required to Comply with the Rule:

Cargo, tanker, bulker, passenger, large fishing*
and other shipping industries. *Only vessels
equal to or over three hundred gross tons.

Appendix 1

List of all Washington state registered businesses with

vessels regulated under chapter 77.120 RCW

Owner Address

500 Alexander Avenue
Tacoma, WA 98421

Alaska Ocean (Totem
Ocean Express, Inc.)

2025 1st Avenue, #900
Seattle, WA 98121

American Seafoods Co.

400 North 34th Sreet #306
Seattle, WA 98103

Arctic Fjord, Inc.

B & N Fisheries Co.* | 1959 NW Dock Pl. #3000

Seattle, WA 98107

Clipper Seafoods 641 West Ewing Street

Seattle, WA 98119-1528

4025 13th Avenue West
Seattle, WA 98119

Coastal Transportation
Inc.

Proposed



WSR 09-08-125

Washington State Register, Issue 09-08

7 Conoco Phillips (Polar
Tankers, Inc.)

P.O.Box 8
Ferndale, WA 98248

8 Crowley Marine Ser- 1102 Massachusetts Street
vices Seattle, 98119
9 Foss Maritime Co. 660 West Ewing Street

Seattle, WA 98119

10 Glacier Fish Company
LLC

1200 Westlake Avenue North
#900
Seattle, WA 98109

11 Icicle Vessel Holding

4019 21st Avenue West
Seattle, WA 98199

12 Iquque

4257 24th Avenue West
Seattle, WA 98199-1214

13 K-Sea, Pacific Division

2700 West Commodore Way
Seattle, WA 98199

14 Northern Hawk LLC
(Northern Hawk Part-
ners LP)

1200 Market P1 Tower 2025 1st
Avenue
Seattle, WA 98121

15 NVLC Freight, LLC
(Northland Services,

P.O. Box 24527
Seattle, WA 98124

Inc.)
16 Olympic Tug and P.O. Box 24006
Barge, Inc. Seattle, WA 98124
17 Phoenix Processor LP 111 West Harrison

Seattle, WA 98119

18 Signature Seafoods

5517 Seaview Avenue N.W.
Seattle, WA 98107

19 Totem Ocean Trailer 500 Alexander Avenue
Express Tacoma, WA 98421

20 Trident Seafoods (Nor 5303 Shilshole Avenue N.W.
Quest Seafoods) Seattle, WA 98107

21 University of Washing- | Box 1503 N.E. Boat Street
ton Seattle, WA 98195

*WA small business with fifty or fewer employees

Appendix 2
B & N Fisheries Vessels and Discharge History
(Since December 2004)

Vessel Name

Vessel Size
(Gross Tons)

History

Ballast Water Reporting

Arctic Explorer 892

2006 - Discharged 286 m?

Bristol Explorer 727

2006 - Discharged 238 m?
2008 - Discharged 238 m?

Epic Explorer 338

No reports found

Intrepid Explorer 538

No reports found

Northwest Explorer | 816

2006 - Discharged 577 m3

Ocean Explorer 896

No reports found

Pacific Explorer 896

2007 - Discharged 346 m?

A copy of the statement may be obtained by contacting

Lori Preuss, Rules Coordinator, 600 Capitol Way North,
Olympia, WA 98501-1091, phone (360) 902-2930, fax (360)
902-2155, e-mail Lori.preuss@dfw.wa.gov.

A cost-benefit analysis is not required under RCW
34.05.328. These proposals do not affect hydraulics.

April 1, 2009
Lori Preuss

Rules Coordinator

Proposed

Chapter 220-150 WAC

BALLAST WATER MANAGEMENT

NEW SECTION

WAC 220-150-010 Purpose, stakeholder consulta-
tion, and cooperative management. (1) Purpose.

(a) These rules apply to vessels as recognized under
RCW 77.120.020. Owners or operators of vessels to which
this chapter does not apply are encouraged to voluntarily
comply to the extent possible.

(b) These rules are provided to fulfill the legislative gen-
eral directives under chapter 77.120 RCW and the specific
directives under RCW 77.120.030(3), "to ensure that the dis-
charge of ballast water poses minimal risk of introducing
nonindigenous species."

(c) As directed by statute and in response to scientific
evidence gathered since the state ballast water management
program was first established in 2000, the approach to meet
this directive is to encourage vessel owners or operators to
reduce the volume of ballast water discharged, phase-out the
ballast water open sea exchange requirement, and replace
open sea exchange with an effective ballast water discharge
performance standard.

(d) The legislature, in recognizing the complexity,
evolving science, and technological challenges of ballast
water management, gave the department broad authority
under RCW 77.120.030(3) and 77.120.040(5) to develop dis-
charge standards that pose minimum risk of introducing non-
indigenous species. To assure the legislature that this author-
ity is applied in a transparent and accountable manner, the
department met the three key conditions required by statute.
First, the rules were developed in consultation with advisors
from the regulated industries and potentially affected parties
as required in RCW 77.120.040(5) and as identified in sub-
section (2) of this section. Second, the rules were developed
in consideration of the extent to which the requirement for a
discharge performance standard is technologically and prac-
tically feasible. Third, the rules were developed to comple-
ment, to the extent practical and appropriate, current ballast
water management regulations of the United States Coast
Guard (USCG), the International Maritime Organization
(IMO), and the state of Oregon.

(e) In the absence of a national discharge performance
standard, these rules were developed to complement, and
promote consistency along the west coast in accordance with,
the West Coast Governor's Agreement on Ocean Health 2008
Action Plan, Action 2.3, and the Puget Sound Partnership's
2008 Action Agenda, Priority A.5.2, Near-term Actions 1
and 2. When a national discharge standard is developed, the
department will assess these rules for consistency, as practi-
cal and appropriate.

(2) Ballast water work group consultation. The
department will establish the ballast water work group
(BWWG) or a similar forum to advise the department on
developing, revising, and implementing chapter 77.120 RCW
and this chapter regarding ballast water management. The
department, at a minimum, will invite the participation of
shipping interests, ports, shellfish growers, fisheries, envi-
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ronmental interests, citizens who have knowledge of the
issues, and appropriate governmental representatives, includ-
ing the USCG and the tribes per RCW 77.120.040(5).

To assist the department in making every reasonable
effort to protect state waters from introduction of nonindige-
nous species, the BWWG may advise the department on:

(a) Issues to bring forward to the state invasive species
council;

(b) Developing and implementing the ballast water man-
agement plan;

(c) Providing science-based recommendations and tech-
nical information;

(d) Adjusting laws, rules, or policies if and when neces-
sary or advisable;

(e) Enhancing the predictability and stability of the pro-
cess so that stakeholders can anticipate and prepare for
change; and

(f) Working with regional and national ballast water reg-
ulators to strive for a coordinated and integrated program.

(3) Cooperative ballast water management. The
department communicates and cooperates with the USCG
and other federal and state agencies to standardize regula-
tions to the extent practical and appropriate, minimize dupli-
cation of efforts, and share information. The goal is to pro-
vide transparency and accountability in the regulatory pro-
cess, protect state resources, and facilitate collaboration
among federal and state agencies. The department also com-
municates and cooperates to the extent practical and appro-
priate with international ballast water management entities.
Agencies that the department works with directly include:

(a) The Washington department of ecology. Pursuant to
RCW 77.120.030(3), the department of fish and wildlife will
consult and coordinate with the department of ecology on
Clean Water Act issues related to ballast water management.

(b) The Washington department of health. The depart-
ment of fish and wildlife will consult with the department of
health on public health issues related to ballast water man-
agement.

(c) The Puget Sound partnership. Pursuant to chapter
90.71 RCW, the department will consult and coordinate with
the Puget Sound partnership on biennial budget needs related
to the ballast water program, cross-border coordination, pol-
icy, and research and monitoring needs to protect and restore
Puget Sound by 2020.

(d) Tribes. Pursuant to RCW 77.120.040(5), the depart-
ment of fish and wildlife will consult and coordinate with
federally recognized Indian tribes in the state of Washington
on ballast water management issues to assist in the protection
of aquatic resources. The department will inform tribes of
any ballast water management regulatory changes. The
department also will notify tribes of any ballast water tech-
nologies as accepted under WAC 220-150-060 and supply
the tribes with available supporting documentation.

(e) State of Oregon. Pursuant to RCW 77.120.040(5),
the department will consult and coordinate with the state of
Oregon on ballast water management in the Columbia River
system. The department will strive to enter into cooperative
management agreements with the state of Oregon to imple-
ment provisions of Washington, Oregon, and other appropri-
ate federal ballast water laws. The agreements may include,
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but are not limited to, arrangements for cooperative enforce-
ment, inspection, research, and monitoring.

(f) United States Coast Guard (USCG). Pursuant to
RCW 77.120.030(3) and 77.120.040 (5)(a), the department
will strive to enter into cooperative management agreements
with the USCG to implement ballast water management
objectives. The agreements may include, but are not limited
to, arrangements for cooperative enforcement, inspection,
research, and monitoring.

(g) United States Environmental Protection Agency
(EPA). The department, as practical and appropriate, will
consult and coordinate with the EPA on Clean Water Act
issues related to ballast water management.

(h) Pacific Coast states. Pursuant to RCW 77.120.040
(5)(a), the department will consult and coordinate with the
Pacific Coast states of Alaska, California, Hawaii, and Ore-
gon on ballast water issues. In general, this will be through
the Pacific ballast water group or a similar cooperative
forum.

(i) Canada. As practical and appropriate, the department
will strive for consistency and cooperation with the Canadian
government through the province of British Columbia or
other appropriate venues to manage ballast water risks.

(j) International Maritime Organization (IMO). As prac-
tical and appropriate, the department will strive for consis-
tency and cooperation with the IMO to manage ballast water
risks.

(4) Other state and federal laws. Nothing in this chap-
ter shall supersede more stringent state or federal regulations,
including public health and Clean Water Act criteria. Noth-
ing in these regulations negates the need to comply with other
state and federal regulations regarding the management of
ballast water or any other vessel-related discharges.

NEW SECTION

WAC 220-150-020 Definitions. (1) In general. The
definitions herein are provided solely for the purposes of bal-
last water management unless otherwise noted. Nonindige-
nous species and ballast water management definitions from
RCW 77.08.010 and 77.120.010 are included as noted to pro-
vide a comprehensive listing of terms used in this chapter.

(2) "Ballast tank" means any vessel tank or hold used
for carrying ballast water, whether or not the tank or hold was
designed for that purpose.

(3) "Ballast water" means any water and matter taken
on board a vessel to control or maintain trim, draft, stability,
or stresses of the vessel, without regard to the manner in
which it is carried. This includes matter suspended in such
water per USCG regulations under Title 33 CFR, Part
151.1504.

(4) "Ballast water capacity' means the total volumetric
capacity of any tanks, spaces, or compartments on a vessel
used for carrying, loading or discharging ballast water,
including any multiuse tank, space or compartment designed
to allow carriage of ballast water.

(5) "Ballast Water Reporting Form" or "reporting
form" means either a USCG or an IMO ballast water report-
ing form pursuant to USCG regulations under Title 33 CFR,
Part 151.2045.
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(6) "Commission" means the state fish and wildlife
commission.

(7) "Concurrent waters of the Columbia River"
means those waters of the Columbia River that coincide with
the Washington-Oregon state boundary.

(8) "Constructed" means a stage of vessel construction
wherein:

(a) The keel is laid;

(b) Construction identifiable with a specific vessel
begins;

(c) Assembly of the vessel has commenced and com-
prises at least fifty tons or one percent of the estimated mass
of all structural material, whichever is less; or

(d) The vessel undergoes a major conversion.

(9) "Department" means the Washington department
of fish and wildlife.

(10) "Detectable" means a scientifically credible mea-
surement as determined by the department, resulting in a
mathematical count of aquatic organisms greater than zero or
an approved measurement of a surrogate criterion, and
assumes:

(a) Measurements reflect a specific point in time;

(b) Organisms may exist that are below detectable or rea-
sonably credible limits;

(¢) The term is temporal and likely to require adjustment
as scientific methods improve in ability to measure the crite-
ria;

(d) A reasonableness criteria also applies to the level of
effort to find and enumerate organisms in large volumes of
ballast water; and

(e) Measurements resulting in a mathematical count of
zero are considered to have no detectable organisms.

(11) "Exchange" means to replace the water in a ballast
tank using either flow through exchange, empty/refill
exchange, or other exchange methodology recommended or
required under USCG Title 33 CFR, Part 151.2035.

(12) "Gross tons," "GT," or "GT ITC" means a ves-
sel's gross tonnage calculated in accordance with the tonnage
measurement regulations contained in Annex I to the Interna-
tional Convention on Tonnage Measurement of Ships, 1969
or any successor convention, as required under USCG Navi-
gation and Vessel Circular No. 11-93, CH. 3, Section 2. GT
is the metric used on the USCG ballast water reporting form,
used to qualify a "vessel" under this chapter, and is generally
calculated differently than other tonnage metrics such as
gross regulatory tons, gross registered tons (GRT), net tons,
displacement, or deadweight. It is the vessel owner's or oper-
ator's responsibility to determine his or her vessel's applica-
bility to this chapter if using alternative tonnage measure-
ments, as there are no standard conversion metrics to GT.

(13) "International Maritime Organization" or
"IMO" means a specialized agency of the United Nations
with one hundred sixty-seven Member States and three Asso-
ciate Members and based in the United Kingdom. Reference
to IMO herein applies to its International Convention for the
Control and Management of Ships' Ballast Water and Sedi-
ments adopted in 2004.

(14) "Living organism" means a whole or minimally
damaged organism that exhibits signs of viability such as

Proposed

Washington State Register, Issue 09-08

energy, activity, reproductive ability, or function at the time
of observation.

(15) "Major conversion" means a conversion of an
existing vessel that:

(a) Changes its ballast water carrying capacity by fifteen
percent or greater;

(b) Changes the vessel type;

(c) As determined by the department, is projected to pro-
long its life by ten years or more; or

(d) Results in modifications to its ballast water system
other than component replacement-in-kind. Conversion of a
vessel to meet the provisions of this chapter will not be
deemed to constitute a major conversion.

(16) "Nonindigenous species'" means any species or
other viable biological material that enters an ecosystem
beyond its natural range. This also includes the seeds, eggs,
spores, and other biological material capable of reproducing
that species, or any other viable biological material that
enters an ecosystem beyond its natural range.

(17) "Person" means an individual, firm, public or pri-
vate corporation, partnership, association, state, municipal-
ity, commission, political subdivision of a state, or any inter-
state body.

(18) "Port" means a terminal or group of terminals or
any place or facility that has been designated as a port by a
USCG captain of the port. For purposes of this chapter, port
may also mean a commonly associated anchorage or a com-
mon anchorage in the Columbia river if the next destination
port is not known to the vessel owner or operator.

(19) "Recognized marine trade association'" means
those trade associations in Washington state that promote
improved ballast water management practices by educating
their members on the provisions of this chapter, participating
in regional ballast water coordination through the Pacific bal-
last water group, assisting the department in the collection of
ballast water exchange forms, and the monitoring of ballast
water. This includes members of the Puget Sound marine
committee for Puget Sound and the Columbia River Steam-
ship Operators Association for the Columbia River or other
marine trade association that meets the same criteria.

(20) "Sediments" means any matter settled out of bal-
last water within a vessel.

(21) "Technical assistance'" means information or
training provided by the department in a nonenforcement
capacity on ballast water laws, rules, and compliance meth-
ods and technologies.

(22) "Treatment" means the mechanical, physical,
chemical, and biological technology or processes used, either
singularly or in combination, to remove, render harmless, or
avoid the discharge of living organisms and pathogens within
ballast water and sediment.

(23) "Untreated ballast water" means exchanged or
unexchanged ballast water that has not undergone treatment.

(24) "Vessel" means a ship, boat, barge, or other float-
ing craft of three hundred gross tons or more, United States
and foreign, carrying, or capable of carrying, ballast water
into the coastal waters of the state after operating outside of
the coastal waters of the state, except those vessels described
in RCW 77.120.020.
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(25) "Vessel owner" or "operator" means the owner,
operator, master, or person-in-charge of a vessel.

(26) "Voyage" means any transit by a vessel destined
for any Washington port.

(27) "Waters of the state" means any surface waters,
including internal waters contiguous to state shorelines,
within the boundaries of the state.

NEW SECTION

WAC 220-150-030 Reporting forms, waivers, safety
exemptions, and recordkeeping. (1) Purpose. These rules
apply to all vessels subject to ballast water management pro-
visions under chapter 77.120 RCW. The intent of the state's
ballast water management program is to minimize the risk of
introducing nonindigenous species from ballast water and
ballast tank sediment into Washington state waters. Report-
ing and recordkeeping are designed to assess a vessel owner
or operator's compliance with, and monitor the effectiveness
of, these regulations as defined in RCW 77.120.030, 77.120.-
040, 77.120.070, and 77.120.100. Nothing in this section
negates the need to comply with any other state or federal
regulations.

(2) Ballast water reporting form requirements.

(a) In general. Vessel owners or operators shall file bal-
last water management information using a Ballast Water
Reporting Form (reporting form) that is acceptable to the
USCG and prior to entering waters of the state whether or not
they intend to discharge ballast water. Refer to WAC 220-
150-040 for interim exchange, WAC 220-150-043 for
interim exchange alternative, and WAC 220-150-050 for dis-
charge performance standard requirements. Once within
waters of the state, vessel owners or operators shall file
reporting forms for voyages between state ports. This is nec-
essary for timely enforcement of regulations and to allow risk
analysis by port. Vessel owners or operators who do not reg-
ularly discharge ballast water may apply for a reporting form
waiver as directed in subsection (3) of this section.

Reporting forms will be used by the department to iden-
tify both random and high risk vessels for inspection and to
monitor overall compliance, quantities, distribution, voyage
patterns and other information associated with potential ves-
sel-related introductions of nonindigenous species.

(b) Prior to entering waters of the state. At least twenty-
four hours prior to entering waters of the state, vessel owners
or operators must file a reporting form with the department.
If filing twenty-four hours prior is not possible due to voyage
distance or change in destination, vessel owners or operators
must file at the time of first known or predictable Washington
port visit. A vessel owner or operator filing a reporting form
for a Columbia River visit and stating its destination as a state
of Oregon port must file a new reporting form if its itinerary
changes to a Washington port or for a subsequent voyage
from an Oregon port to a Washington port. The reporting
form should be completed according to the following instruc-
tions:

(1) The reporting form should only have information
related to discharges expected into Washington state waters.
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(i1) If submitting a USCG reporting form, it must be
completed per USCG regulation under Title 33 CFR, Part
151.2041, for each port visit.

(iii) If submitting an IMO reporting form, it must be
completed per USCG regulation under Title 33 CFR, Part
151.2045(11), and additional information must be included,
showing the total number of tanks being discharged.

(c) Within waters of the state. After meeting the require-
ments of (b) of this subsection, a new reporting form must be
filed by the vessel owner or operator for each subsequent
port, if any, in waters of the state. Vessel owners or operators
must file a new reporting form at least twenty-four hours
prior to arrival at the next Washington port or at the time of
first known or predictable port visit if filing twenty-four
hours prior is not possible due to voyage distance or change
in destination. A new reporting form does not need to be
filed where:

(i) A vessel moves multiple times between an anchorage
and the same port for which the discharge is accurately attrib-
uted on the reporting form; or

(i1) The ballast water or sediment to be discharged was
taken up at the same port from where it originated within a
single port visit and did not mix with ballast water or sedi-
ment from areas other than open sea waters.

(d) Amended reporting forms. Vessel owners or opera-
tors shall file an amended reporting form where there are
information errors or where the results of actual operations
are different from the information contained in their last filed
reporting form under (b) or (c) of this subsection. An
amended reporting form shall be filed at the time of first
known or predictable change of destination, and immediately
upon the completion of discharge operations resulting in
changes to actual volume of ballast water discharged.

(e) Submission. Reporting forms must be submitted in a
standard electronic format to the department by e-mail at bal-
lastwater@dfw.wa.gov or, if e-mail is not possible, by fax to
360-902-2845. Reporting forms that cannot be opened elec-
tronically or are illegible may not be considered as received
in a timely manner and requires filing a new reporting form.
Vessel owners or operators who rely on a third party to col-
lect and forward ballast water reporting forms are responsible
for ensuring that the department receives the ballast water
management information as required in this subsection.

(3) Ballast Water Reporting Form waiver.

(a) In general. Vessel owners or operators who do not,
under normal operating conditions, discharge ballast water
may request a reporting form waiver from the department. A
waiver request form letter, as provided by the department,
may be requested for multiple vessels under the authority of
a single vessel owner or operator. The waiver request must
be received by the department at least thirty days prior to a
vessel entering Washington waters and does not release the
vessel owners or operators from meeting other federal or state
ballast water reporting laws.

(b) Contents. The waiver becomes effective upon
department approval. The department will approve or deny
approval of the request within thirty days of receipt. The let-
ter must include the following information:
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(i) Vessel name(s), identification number(s) (Interna-
tional Maritime Organization, Lloyds of London, or USCG
registry number), owner, agent, and vessel type(s);

(i1) A statement that the vessel owner or operator will not
discharge ballast water into Washington state waters;

(iii) A statement that the vessel owner or operator will
comply with the requirements in subsection (2) of this section
if discharge becomes necessary;

(iv) A statement that the vessel owner or operator of the
vessel(s) will file for a new waiver if there are any changes in
the information required in this subsection; and

(v) The signature of the vessel owner or operator.

(¢) Submission. Send the completed form to the depart-
ment by e-mail to ballastwater@dfw.wa.gov or, if e-mail is
not possible, by fax to 360-902-2845, or by U.S. mail to:
WDFW, AIS Unit, 600 Capitol Way N., Olympia, Washing-
ton 98501-1090, USA. Incomplete forms will be returned
and waiver approval denied until a completed form has been
received.

(d) Availability. Vessel owners or operators shall main-
tain a copy of the waiver in the vessel's ballast water manage-
ment plan.

(4) Vessels claiming safety exemptions.

(a) In general. Vessel owners or operators claiming a
safety exemption under RCW 77.120.030(4) must file a
reporting form and provide sufficient additional information
for the department to evaluate the claim, determine whether
an alternative exchange or emergency ballast water treatment
strategy is warranted, and determine whether a temporary
compliance plan is necessary to prevent or reduce the likeli-
hood of future claims. The intent of these rules is to prevent
or minimize the discharge of unexchanged or untreated bal-
last water.

(b) Reporting requirements. Vessel owners or operators
claiming a safety exemption must notify the department of
their intent to do so on the ballast water reporting form as
required in subsection (2) of this section. Notification
requires writing the words "SAFETY EXEMPTION" on the form
where it asks "If no ballast treatment conducted, state reason
why not:" and stating the cause as either "ADVERSE
WEATHER," "VESSEL DESIGN LIMITATION," "EQUIPMENT
FAILURE," or "EXTRAORDINARY CONDITION." In addition:

(i) Vessel owners or operators are not required to request
a safety exemption if the vessel does not intend to discharge
unexchanged or untreated ballast water and the vessel owner
or operator follows the reporting requirements under subsec-
tion (2) of this section.

(i) Vessel owners or operators may rescind a safety
exemption claim by filing an amended ballast water reporting
form and notifying the department as required in subsection
(2)(d) of this section.

(iii) Vessel owners or operators required to meet dis-
charge performance standards under WAC 220-150-050 and
claiming a safety exemption due to equipment failure must
conduct an open sea exchange or provide evidence to estab-
lish why that was not possible.

(iv) The department will waive the twenty-four hour
advance notification as required in subsection (2) of this sec-
tion for circumstances where the vessel, crew or passengers
are in imminent danger. In these situations, the vessel owner
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or operator must file the ballast water reporting form at the
earliest opportunity.

(c) Department review. The department will review
safety exemption claims and determine whether a compliance
plan and/or alternative strategy per WAC 220-150-037 is
required to minimize potential discharge of future unex-
changed ballast water until compliance with this section can
be met. Reviews will be completed within sixty days of
safety exemption notification on their ballast water reporting
form.

(d) Discharge authorization requirement. Except where
discharging is necessary to prevent jeopardy to the vessel,
crew or passengers, the vessel owner or operator shall not
discharge unexchanged or untreated ballast water without
department authorization. The department will determine
and require the vessel owner or operator to conduct one or
more of the following actions:

(i) Hold its ballast water;

(i) Conduct an emergency ballast water treatment
response;

(iii) Discharge into a reception facility;

(iv) Discharge into specified alternative waters; or

(v) Discharge only the minimum amount necessary to
complete a safe operation.

(e) Safety exemption filing fee. The department will
assess a safety exemption filing fee of five hundred dollars
for administrative costs to assess compliance, unless covered
under WAC 220-150-037, or within the sixty-day notice
period under WAC 220-150-037. Furthermore:

(i) Payment of the fee is due within thirty days after the
date of the written notice by the department.

(i) The fee is not a formal enforcement action, is not
appealable, and is a public record.

(iii) The fee may be withdrawn if the vessel owner or
operator files an amended report by the payment deadline
stating that no ballast water or sediment was discharged into
state waters.

(5) Ballast water management plan.

(a) In general. Vessel owners or operators shall develop,
and maintain on board, a ballast water management plan that
has been developed specifically for the vessel and that will
allow those responsible for the plan's implementation to
understand and follow the vessel's ballast water management
strategy. The plans of unmanned barges may be kept on
board the towing vessel or incorporated into the towing ves-
sel's own plan.

The plan should detail safe and effective shipboard pro-
cedures for ballast water management, and the central ele-
ments of the plan should be the processes, equipment, and
vessel safety measures used for implementing the vessel's
ballast water management strategy and following the
required ballast water management practices. Vessel owners
and operators should seek assistance from their class societ-
ies, marine surveyors, or other appropriate marine services
during the development of the plan.

(b) Contents. At a minimum, the plan should include:

(i) Detailed ballast water management safety procedures;

(i) Actions for implementing the mandatory ballast
water management requirements and practices;
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(iii) Detailed fouling maintenance and sediment removal
procedures for areas on the vessel where ballast water can be
carried;

(iv) Identification of the designated officer(s) in charge
of ensuring that the plan is properly implemented;

(v) Detailed reporting requirements and procedures for
ports in Washington state where the vessel may visit; and

(vi) A translation of the plan into English if the ship's
working language is another language.

(c) Training. The vessel owners or operators and appro-
priate crew must be trained in the application of the vessel's
ballast water and sediment management strategies.

(d) Availability. Vessel owners or operators shall make
the ballast water management plan readily available for
examination by the department at all reasonable times. The
vessel owner or operator shall readily transmit the manage-
ment plan or any other specific information to the department
regarding the vessel's ballast operations as the department
may request.

(e) Alternative means of recordkeeping. The ballast
water management plan may be an electronically recorded
system or integrated into another management plan or sys-
tem. At a minimum, any alternative method shall meet the
provisions of this subsection.

(f) Alternative means of recordkeeping. The ballast
water log or record book may be an electronically recorded
system or integrated into another record book or system. At
a minimum, any alternative method shall meet the provisions
of this subsection.

(6) Ballast water log or record book.

(a) In general. Vessel owners or operators shall record
all ballast water and sediment management operations in the
vessel's ballast water log, record book, or other suitable doc-
umentation system. This information is used by the depart-
ment to assess compliance, review ballast water and sediment
management history, and recommend practices that can
improve ballast water management compliance and effi-
ciency.

(b) Content. Vessel owners or operators shall maintain a
version of the ballast water log, record book, or other suitable
documentation system in English on board the vessel that, at
a minimum:

(i) Records each operation involving ballast water or
sediment management;

(ii) Describes each such operation, including the location
and circumstances of, and the reason for, the operation;

(iii) Records the exact time and position of the start and
stop of ballast water exchange or treatment operations for
each tank;

(iv) Describes the nature and circumstances of any situa-
tion under which any operation was conducted under a safety
exemption set forth in subsection (4) of this section; and

(v) Records ballast water and sediment management
training.

(c) Availability. Vessel owners or operators shall make
the ballast water log or record book readily available for
examination by the department at all reasonable times. The
vessel owner or operator shall transmit such information to
the department regarding the ballast operations of the vessel
as the department may require.
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(d) Retention period. The ballast water log or record
book shall be retained on board the vessel for a minimum of
two years after the date on which the last entry in the book is
made.

(e) Required signatures. The department will require, at
a minimum, that each completed page and each completed
vessel exchange or treatment operation in the ballast water
log or record book be signed and dated by the vessel owner or
operator or responsible officer; and that such owner, opera-
tor, or responsible officer attests to the accuracy of the infor-
mation provided and certifies compliance with the require-
ments of this subsection.

(f) Alternative means of recordkeeping. The ballast
water log or record book may be an electronically recorded
system or integrated into another record book or system. At
a minimum, any alternative method shall meet the provisions
of this subsection.

NEW SECTION

WAC 220-150-033 Vessel inspections. (1) In general.
Department employees shall have the right to board and
inspect vessels, without advance notice, to provide technical
assistance, assess compliance, and enforce the requirements
of this chapter as provided in RCW 77.120.070, so long as
such inspections are conducted in accordance with the stan-
dards set forth herein.

The department intends, as resources allow, to board
between five and ten percent of all vessels arriving at Wash-
ington ports each year, with a priority for inspections of ves-
sels carrying high risk ballast water as described in WAC
220-150-035. Multiple boardings of an individual vessel
may occur throughout the year, depending on the vessel's risk
and compliance history.

(2) Conditions. Department inspections shall be con-
ducted under the following conditions:

(a) Authorized inspectors: Inspections shall be con-
ducted only by department employees or contractors specifi-
cally authorized by the department to conduct such inspec-
tions.

(b) Time: Inspections may be conducted at any time, due
to the twenty-four hour nature of the regulated industry. In
general, the department will not unduly interrupt normal
cargo operations of the vessel. However, the department may
interrupt vessel cargo operations where facts indicate that the
discharge of unexchanged or untreated ballast water or sedi-
ment is occurring or is likely imminent.

(c) Location: Inspections may be conducted when the
vessel is at anchor within waters of the state or in port within
waters of the state.

(d) Scope of inspection: The department inspector shall
limit inspection of the vessel to those areas reasonably neces-
sary to inspect management plans, logs, or other ballast water
and sediment-related records required by these rules and
maintained on board the vessel, and to areas in which ballast
water or sediment is contained, pumped, or treated. Inspec-
tors may examine records related to ballast water manage-
ment plans, logs, or other ballast water and sediment-related
records and make copies of such records.
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(e) Identification: Department inspectors must have
official identification, announce their presence and intent at
the time of inspection, perform their duties in a safe and pro-
fessional manner, and follow all appropriate ship safety
requirements.

(f) Vessel escort: The vessel owner or operator will pro-
vide an employee to escort the department inspector to those
areas of the vessel that are subject to inspection under these
rules.

(g) Safety: Nothing in this section relieves the vessel
owner or operator of the responsibility for ensuring the safety
and stability of the vessel or the safety of the crew and pas-
sengers.

(3) Technical assistance. Technical assistance is gener-
ally provided during every vessel boarding by a department
ballast water inspector, but may also be the sole reason for a
boarding. The purpose is to explain and provide details of
state law to the officers and crew responsible for implement-
ing the vessel's ballast water management plan. Based on the
crew's familiarity with state law and ballast water manage-
ment practices, the department inspector may provide a thor-
ough overview or a brief update and be available to answer
any questions they might have regarding the ballast manage-
ment on board their specific vessel. The inspector will leave
a state ballast water management information pamphlet with
contact information on board so the vessel may contact the
department directly to address any other questions that may
come up regarding state requirements.

(4) Ballast water management audit. The department
inspector may board a vessel and conduct an audit of its bal-
last water management documentation to verify compliance
with state laws. An audit consists of reviewing the vessel's
ballast water reporting form, management plan, and record
book as required in this section. In addition, the inspector
may request and review any other records that relate to ballast
management operations, including: The Deck Log, GPS
Log, Soundings Log, Stability Reports, Engine Room Log,
and Oil Record Book. A vessel owner or operator who main-
tains a concise record of its ballast water management will
expedite the audit. The department will provide a copy of a
vessel audit checklist and findings to the vessel owner or
operator prior to leaving the vessel.

(5) Sampling ballast tanks. Department inspectors may
take samples from a vessel's ballast tanks in addition to the
audit. These samples are used to help evaluate the risk that
vessel poses for introducing nonindigenous species into
waters of the state. Sampling may require the vessel's crew to
provide safe access to ballast tanks for sampling, including
lighting and ventilation of cargo holds, spaces, and voids as
needed. The vessel's crew will provide the labor to open bal-
last tank manhole covers and present the tank for sample
access. This may involve taking the head off of the tank level
as necessary, to preclude overflowing the tank. If tank certi-
fication is necessary for access, the vessel owner or operator
will be responsible for any costs incurred. At least one mem-
ber of the vessel's crew will accompany the department bal-
last inspector at all times during the sampling process. A
department inspector may also require a sample of tank sedi-
ment, where safe and practical, that can be collected by the
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vessel owner or operator under department observation or by
the department inspector.

(6) Exchange alternative and discharge standard per-
formance inspections and testing. The department may
review operations data and take ballast water or sediment
samples from a vessel's equipment that is used to meet
exchange alternative requirements under WAC 220-150-043
or discharge performance standards under WAC 220-150-
050. Vessel owners or operators must provide in-line dis-
charge sampling ports that allow for this testing.

(7) Investigation of violations. Where there is evidence
that a violation has occurred, the department may investigate
those suspected violations. In doing so, the department may
use all appropriate and practical measures of detection and
environmental monitoring. Where the department deter-
mines that a violation has occurred, the department will fol-
low the protocols under WAC 220-150-080.

(8) Petition for civil enforcement. If a department
inspector is denied access to any vessel where access was
sought for the purposes of this subsection, the department
may file a petition for civil enforcement pursuant to RCW
77.120.070(3) and 34.05.578.

NEW SECTION

WAC 220-150-035 Vessels carrying high risk ballast
water. (1) In general. The department will identify, publish,
and maintain a list of vessels that pose an elevated risk of dis-
charging ballast water or sediment containing nonindigenous
species into the waters of the state. Vessels on this list will be
prioritized for evaluation and boarding under WAC 220-150-
033 and may require completion of an approved temporary
compliance plan and/or temporary alternative strategy under
WAC 220-150-037.

(2) Listing. The department will identify vessels that are
carrying high risk ballast water using factors including but
not limited to:

(a) A nonindigenous species profile of originating
waters;

(b) The volume and frequency of exchanged ballast
water normally discharged;

(c) Design limitations in vessels that prevent effective
exchanges;

(d) Frequency of voyages within coastal areas where
exchange outside fifty nautical miles is not a viable option;

(e) Frequency and severity of vessel or vessel owner or
operator violation history; and

(f) Frequency of vessel claims for safety exemptions.

(3) Delisting. The department will delist a vessel on the
high risk list where the vessel owner or operator:

(a) Demonstrates that its management operations meet or
exceed interim open sea exchange requirements under WAC
220-150-040 or 220-150-043, unless WAC 220-150-050
applies; or

(b) Demonstrates that its management operations meet
or exceed the discharge performance standards under WAC
220-150-050; or

(c) Completes an approved compliance plan and/or alter-
native strategy per WAC 220-150-037.
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NEW SECTION

WAC 220-150-037 Temporary compliance plans and
alternative strategies. (1) In general. The department may
require a vessel owner or operator to submit a temporary
compliance plan or a temporary alternative strategy to bring
its vessel into compliance with state ballast water manage-
ment law. Temporary compliance plans and alternative strat-
egies are only utilized when it is not feasible to otherwise
comply with regulatory requirements, and then, only for the
minimum time necessary to bring a vessel into compliance.
If the department approves, at its sole discretion, a compli-
ance plan or alternative strategy, the department will issue a
formal waiver exempting the vessel owner or operator from
specified provisions in these rules for a specified period of
time, not to exceed two years from the approval date of the
waiver, to allow the vessel owner or operator to implement
corrective action to bring the vessel into full compliance with
the statute and rules. Forms and guidance may be adopted by
department policy to assist in the implementation of this sub-
section.

(2) Compliance plan. A temporary compliance plan
describes how the vessel owner or operator plans to correct
vessel equipment problems causing ballast water or sediment
discharges that are not in compliance with state law. These
temporary compliance plans are generally related to vessels
that claim safety exemptions for design limitations or equip-
ment failure, and vessels that are listed as carrying high risk
ballast water and require accelerated implementation of
WAC 220-150-050 to meet the state discharge performance
standard. At a minimum, a temporary compliance plan will
document the responsible vessel representative, objectives
and expectations, scope of work to be performed, tasks to be
completed by timeline, any deliverables, interim ballast water
and sediment management plan, reporting requirements, and
the total time period for which a waiver is requested, up to
two years. Additional information may be required by the
department on a case-by-case basis. An extension of the plan
beyond two years may be granted by the department in its
sole discretion.

(3) Alternative strategy. A temporary alternative strat-
egy describes how the vessel owner or operator plans to con-
duct ballast management operations to sufficiently reduce the
risk of introducing nonindigenous species into waters of the
state to a level determined acceptable by the department.
These temporary alternative strategies are generally related to
vessels that cannot otherwise meet the full regulatory require-
ments due to extenuating circumstances. At a minimum, a
temporary alternative strategy will document the responsible
vessel owner or operator, objectives and expectations, scope
of actions to be performed, tasks to be completed by timeline,
any deliverables or reporting requirements, and the total time
period for which a waiver is requested, not to exceed two
years. Additional information may be required by the depart-
ment on a case-by-case basis. An extension of the strategy
beyond two years may be granted by the department, in its
sole discretion.

(4) Submission. To seck a waiver of specified rules, a
vessel owner or operator shall submit to the department a
completed and signed temporary compliance plan or tempo-
rary alternative strategy at their convenience if not required
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by the department, or within sixty days of department notice
under either WAC 220-150-030(4) or 220-150-035, to avoid
being in violation of these rules. Additional time may be
allowed on a case-by-case basis. The department will notify
the ballast water work group when a submission has been
received and provide a copy if requested.

(5) Review and approval. The department will review
a vessel's proposed temporary compliance plan or alternative
strategy within sixty days of receipt, for completeness and
suitability in accomplishing objectives. The department will
then make one of the following determinations:

(a) Approval - the compliance plan or alternative strat-
egy is acceptable for the period of time noted in the docu-
ment. The department will then return the approved plan or
strategy to the vessel owner or operator, attached to a waiver
signed by the department;

(b) Incomplete - the document will be returned to the
vessel owner or operator for revision or additional informa-
tion under the original sixty-day review timeline unless oth-
erwise extended; or

(c) Deny approval - the department determines, in its
sole discretion, that the document is not suitable for meeting
its regulatory objectives. The department may also deny the
request if the parties do not come to agreement on an accept-
able plan or strategy within sixty days of receipt of the plan
by the department, unless such time frame is extended by the
department in its sole discretion.

(6) Availability. Vessel owners or operators shall make
a copy of the signed temporary compliance plan or alterna-
tive strategy document readily available for examination by
the department as part of the vessel's ballast water manage-
ment plan per WAC 220-150-030(5). The department will
make all approved compliance plans and alternative strate-
gies available on the department's web site or electronically,
as requested.

(7) Revocation of approval. The department may
revoke the waiver if the vessel owner or operator is not meet-
ing the terms of the temporary compliance plan or alternative
strategy. The department may agree to revise the temporary
compliance plan or alternative strategy if appropriate, reason-
able, and practical. In the event the department issues a
notice of revocation, the vessel owner or operator will cease
discharging ballast water into waters of the state unless it can
meet the applicable regulations. The vessel owner or opera-
tor may appeal the decision to revoke the waiver. The appeal
must be made to the director within twenty days of notice, by
electronic or hard copy written form, according to the proce-
dures set forth in chapter 34.05 RCW, Part IV, and chapter
10.08 WAC.

NEW SECTION

WAC 220-150-040 Interim open sea exchange
requirements. (1) Purpose. Until otherwise required to
meet performance standards under WAC 220-150-050 and
prior to discharging ballast water into Washington waters,
vessel owners or operators must exchange their ballast water
to meet or exceed state interim open sea exchange require-
ments or use an approved exchange alternative. An open sea
exchange is intended to reduce the number of higher risk
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coastal organisms in a ballast tank by replacing them with
open sea organisms that are less likely to invade waters of the
state, and by changing the salinity and other ambient water
conditions to further reduce populations of remaining coastal
species. Vessel owners or operators who do not discharge
ballast water into waters of the state are exempt from this sec-
tion but must continue to meet the reporting and other
requirements under WAC 220-150-030.

(2) Open sea exchange methodology.

(a) In general. An open sea exchange must result in an
efficiency of at least ninety-five percent volumetric exchange
of the total ballast water capacity for each tank. An open sea
exchange requires using either an empty/refill method or a
flow through method.

(b) Empty/refill exchange. Preferred - this type of
exchange requires, for each ballast tank that contains ballast
water to be discharged into waters of the state, at least one
empty/refill cycle in an open sea exchange area designated by
the department under subsection (3) of this section. Vessel
owners or operators should remove as close to one hundred
percent, but not less than ninety-five percent, of the ballast
water as is safe to do so. If this is not possible, then perform
a flow through exchange under (c) of this subsection.

(c) Flow through exchange. This type of exchange
requires, for each ballast tank that contains ballast water to be
discharged into waters of the state, pumping or otherwise
forcing a minimum of three times the total ballast tank capac-
ity's volume in an open sea exchange area designated by the
department under subsection (3) of this section. For exam-
ple, a ballast tank with a one thousand cubic meter capacity,
regardless of actual ballast water in the tank, would require
pumping three thousand cubic meters of open sea water
through the tank. In all flow through exchange operations,
open sea water must be pumped into the bottom and dis-
charged out the top of the tank. Where department evaluation
determines more flow through volume is required to meet the
ninety-five percent exchange requirements, a compliance
plan or alternative strategy may be required under WAC 220-
150-037.

(3) Open sea exchange areas.

(a) In general. Ballast water exchanges must be con-
ducted in open sea (also called midocean or mid-ocean) areas
based upon originating port as defined herein. In all
exchange situations, the vessel owner or operator must file a
ballast water reporting form per WAC 220-150-030(2).

(b) Voyages from outside the United States Exclusive
Economic Zone (EEZ). A vessel owner or operator en route
to a state of Washington port or place, from a port or place
outside the United States EEZ, shall conduct an open sea
exchange:

(i) Before entering waters of the state;

(1) At least two hundred nautical miles from any shore;
and

(iii) In waters greater than two thousand meters deep.

(c) Coastal voyages. A vessel owner or operator who
does not voyage two hundred nautical miles or greater from
any shore shall conduct ballast water exchange:

(1) Before entering waters of the state;

(i) At least fifty nautical miles from any shore; and

(iii) In water at least two hundred meters deep.
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(4) Common water exemption. Vessels voyaging from
a port within the common water zone to a port in Washington
state are exempt from having to conduct a ballast water
exchange if the ballast water and sediment originated solely
from a valid exchange prior to entering the common waters or
from uptake within an area that includes only the waters of
Washington state, the Oregon portions of the Columbia River
system, and the internal waters of British Columbia south of
latitude fifty degrees north, including the waters of the Straits
of Georgia and Juan de Fuca (Figure 1). The common waters
area relates only to vessels voyaging to a Washington state
port or place from another Washington state port or place, or
from designated Canadian and Oregon waters to waters of the
state. It does not imply or provide any regulatory authority
for vessels voyaging from waters of the state to Oregon and
Canadian waters, or voyages to or between Canada and Ore-
gon. Please refer to Canadian and Oregon ballast water laws
for their requirements.
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(5) Safety exemptions. Nothing in this chapter relieves
the vessel owner or operator from ensuring the safety and sta-
bility of the vessel, its crew, or its passengers. A vessel
owner or operator is not required to conduct an open sea
exchange, in part or in full, if the vessel owner or operator
determines that the operation would threaten the safety of the
vessel, its crew, or its passengers. In these situations, the ves-
sel operator must file a ballast water reporting form and is
subject to all other provisions under WAC 220-150-030(4).

(6) Alternative discharge areas. The department, in
consultation with states of concurrent waters, may identify
alternative discharge areas as promulgated by department
policy.

(7) Prohibited discharge areas. A vessel may not dis-
charge ballast water or sediment within a marine protected or
conservation area as designated under chapter 220-16 WAC.
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NEW SECTION

WAC 220-150-043 Interim open sea exchange alter-
native.

(1) In general. For purposes of this section, a vessel
owner or operator may use an exchange alternative instead of
conducting an open sea exchange, except for Columbia River
ports unless specifically approved, provided:

(a) The vessel owner or operator is not otherwise
required to meet discharge performance standards under
WAC 220-150-050; and

(b) The exchange alternative meets or exceeds the stan-
dards provided under Regulation D-2 of the International
Convention for the Control and Management of Ships' Bal-
last Water and Sediment as signed on February 13, 2004.

(2) Notification. Vessel owners or operators must file a
signed notification form, as provided by the department, stat-
ing that they intend to use an exchange alternative to meet
state ballast water exchange requirements. A single notifica-
tion form may cover multiple vessels under the authority of a
single vessel owner or operator. The form must include the
minimum content as required in subsection (3) of this section.
This notification does not release vessel owners or operators
from meeting other federal or state ballast water reporting or
discharge regulations.

(3) Notification form contents. The department's noti-
fication of exchange alternative use will, at a minimum,
require the following information:

(a) Vessel name(s), identification number(s) (Interna-
tional Maritime Organization, Lloyds of London, or USCG
registry number), owner, agent, and vessel type(s);

(b) The manufacturer, brand name, model, and other
information, as necessary, of the technology on board the
vessel, and a brief description of the technology and its pro-
cess for removing or inactivating organisms in ballast water;

(¢c) The name of the flag state that has approved the
exchange alternative system, a copy of IMO type approval
certification or final approval documentation, or other infor-
mation that reasonably documents how the exchange alterna-
tive was tested to ensure it meets state open sea exchange
requirements;

(d) If the exchange alternative will not be used on all bal-
last tanks, the number of tanks and the volume of each tank
that will be managed using the exchange alternative;

(e) A recommendation from the state department of ecol-
ogy, based upon a toxicity report provided in accordance with
Appendix H of ecology publication number WQ-R-95-80,
setting conditions necessary for the environmentally safe dis-
charge of biocide treated ballast water;

(f) A statement that the vessel owner or operator will file
a new notification if there are any changes in the information
required in this subsection;

(g) A statement that the vessel will conduct a valid open
sea exchange under this section if they do not use the
exchange alternative; and

(h) The signature of the vessel owner or operator.

(4) Submission. The department will accept notification
application forms up to eighteen months prior to the imple-
mentation date for that type of vessel under WAC 220-150-
050, or a subsequent, delayed implementation date. Applica-
tions received within the eighteen-month period may be
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accepted, but will not be granted the full grace period as pro-
vided in subsection (6)(c) of this section. Send the completed
form to the department by e-mail to ballastwater@dfw.
wa.gov, or if e-mail is not possible, by fax to 360-902-2845,
or by U.S. mail to: WDFW, AIS Unit, 600 Capitol Way N.,
Olympia, Washington 98501-1090, USA. The vessel owner
or operator will be notified of the department's receipt of the
form within ten working days.

(5) Acceptance. The department will make a final deci-
sion on acceptance within forty-five days of receipt. If the
notification is illegible or incomplete, it will be returned to
the vessel owner or operator as unacceptable, with an expla-
nation of the deficiencies. The notification is effective upon
department verification of acceptance by e-mail or in writing
to the vessel owner or operator.

(6) Notification conditions. To maintain acceptance,
the vessel owner or operator must meet all of the following
conditions:

(a) All notification form content in subsection (3) of this
section remains accurate;

(b) Vessel owners or operators shall maintain a copy of
the accepted notification of exchange alternative use in the
vessel's ballast water management plan under WAC 220-
150-030(5);

(c) Vessel owners or operators may use the exchange
alternative for a period of five years from the date on which
the equipment was first placed into service or until the vessel
must meet discharge performance standards under WAC
220-150-050, whichever is longer;

(d) The exchange alternative equipment is otherwise
used as defined in WAC 220-150-050 for installed equip-
ment; and

() The department determines through inspections,
sampling, investigations, or other methods, that the exchange
alternative continues to meet, or is likely to continue to meet,
open sea exchange standards.

(7) Other laws. Nothing in these rules or laws autho-
rizes the discharge of other pollutants or assures that the tech-
nology is safe to operate or that it meets other state, federal,
and international laws governing business, marine applica-
tions, or other elements.

NEW SECTION

WAC 220-150-050 Treatment requirements.
Reserved.

NEW SECTION

WAC 220-150-060 Treatment notification and prom-
ising treatment waiver process. (1) Purpose. This section
implements RCW 77.120.040 (5)(a). All vessels using treat-
ment technologies designed to meet state ballast water dis-
charge performance standards are required to notify the
department prior to or within thirty days of their first use in
waters of the state. A prior notification is preferred to assess
compliance with state regulations in using treatment technol-
ogy to meet discharge performance standards and to assist
vessel owners or operators in avoiding the discharge of bal-
last water that does not meet those standards or that poses
other potential violations. It is the responsibility of the vessel
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owner or operator to show that the installed equipment meets
state discharge performance standards. Vessel owners or
operators wishing to use treatment technology that does not
meet state standards may apply for a waiver to use the tech-
nology as promising technology under subsection (3) of this
section.

(2) Notification. Vessel owners or operators using treat-
ment technology must file a signed notification form, as pro-
vided by the department, stating that their vessel meets state
discharge performance standards under WAC 220-150-050.
A single notification form may cover multiple vessels under
the authority of a single vessel owner or operator. The form
must include the minimum content as required in subsection
(4) of this section.

(3) Waiver for promising treatment technology use.

(a) In general. Vessel owners or operators using promis-
ing treatment technology do not need to file a notification,
but they must apply for a waiver.

(b) Criteria. The form must include the minimum con-
tent as required in subsection (4) of this section and be
received by the department at least forty-five days prior to
entering waters of the state. In addition, promising technol-
ogy must meet one or more of the following criteria:

(i) The vessel is enrolled in the USCG Shipboard Tech-
nology Evaluation Program (STEP), United States Environ-
mental Protection Agency Environmental Technology Veri-
fication (ETV) program, or other department-recognized
regional or national program;

(1) The technology is approved as promising technology
or a similar classification by the state of California, Oregon,
Hawaii, or Alaska for use in their state waters; or

(iii) The technology is being actively evaluated under the
IMO final approval process.

(4) Notification and waiver application form content.

(a) In general. Standard notification application and
promising technology waiver forms are provided by the
department and must be used for this subsection. A single
waiver form may cover multiple vessels under the authority
of a single vessel owner or operator.

(b) Content. The department's notification of treatment
technology use and application for promising treatment tech-
nology waiver forms will, at a minimum, require the follow-
ing information:

(i) Vessel name(s), identification number(s) (Interna-
tional Maritime Organization, Lloyds of London, or USCG
registry number), owner, agent, and vessel type(s);

(i1) The manufacturer and brand name of the technology
on board the vessel and a brief description of the technology
and process for removing or inactivating organisms in ballast
water;

(iii) The name of the organization or flag state that has
approved the ballast water treatment technology, and the
approval or certification number of the technology or other
information that reasonably documents how the technology
was tested to ensure it meets, or is likely to meet in the case
of promising treatment technology, state discharge perfor-
mance standards for the vessel type on which it is being used;

(iv) If the treatment technology will not be used on all
ballast tanks, the number of tanks and the volume of each
tank that will be managed using the treatment technology;
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(v) A recommendation from the state department of ecol-
ogy, based upon a toxicity report provided in accordance with
Appendix H of ecology publication number WQ-R-95-80,
setting conditions necessary for the environmentally safe dis-
charge of biocide-treated ballast water;

(vi) A statement that the vessel owner or operator will
file a new notification if there are any changes in the informa-
tion required in this subsection;

(vii) A statement that the vessel will conduct a valid bal-
last water exchange, under WAC 220-150-040, if it does not
use the treatment technology; and

(viii) The signature of the vessel owner or operator.

(5) Submission. The department will accept notification
and waiver application forms at any time. Send the com-
pleted form to the department by e-mail to ballastwater@
dfw.wa.gov, or if e-mail is not possible, by fax to 360-902-
2845, or by U.S. mail to: WDFW, AIS Unit, 600 Capitol
Way N., Olympia, Washington 98501-1090, USA. The ves-
sel owner or operator will be notified of the department's
receipt of the form within ten working days.

(6) Acceptance.

(a) Notification. The department will make a final deci-
sion on acceptance of a notification application form within
forty-five days of receipt. If the notification is illegible or
incomplete, it will be returned to the vessel owner or operator
as unacceptable, with an explanation of the deficiencies. The
notification is effective upon department verification of
acceptance by e-mail or in writing to the vessel owner or
operator.

(b) Waiver for promising treatment technology use. The
department will make a final decision on acceptance for a
waiver within forty-five days of receipt. If the application is
illegible or incomplete, it will be returned to the vessel owner
or operator as incomplete, with an explanation of the defi-
ciencies. The waiver is effective upon department verifica-
tion of acceptance by e-mail or in writing to the vessel owner
or operator.

(7) Notification and waiver acceptance conditions.

(a) In general. To maintain acceptance, the vessel owner
or operator must meet a minimum set of conditions.

(b) Conditions. Minimum conditions include:

(1) All acceptance form content in subsection (4) of this
section remains accurate;

(i1) Vessel owners or operators shall maintain a copy of
the accepted notification of treatment technology use or
waiver form for promising treatment technology use in the
vessel's ballast water management plan under WAC 220-
150-030(5);

(iii) The technology is used as defined in WAC 220-150-
050 for installed treatment technology; and

(iv) The department determines through inspections,
sampling, investigations, or other methods that the technol-
ogy continues to meet, or is likely to continue to meet, ballast
water discharge performance standards under WAC 220-
150-050.

(8) Other laws. Nothing in these rules or laws autho-
rizes the discharge of other pollutants or assures that the tech-
nology is safe to operate or that it meets other state, federal,
and international laws governing business, marine applica-
tions, or other elements.
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NEW SECTION

WAC 220-150-070 Ballast tank sediment. (1) Pur-
pose. A vessel owner or operator may not remove or dis-
charge sediment or tank fouling organisms into waters of the
state from spaces carrying ballast water unless that sediment
or those organisms are discharged solely in the location from
which they originated. Sediment is known to contain nonin-
digenous species that are otherwise missed during open sea
exchange and operations that would otherwise meet ballast
water discharge performance standards. These rules imple-
ment RCW 77.120.020 (1)(b) and the overall authority under
RCW 77.120.030(3) and 77.120.040(5) to set standards by
rule that provide a minimal risk of introducing nonindigenous
species into the waters of the state.

(2) Ballast tank sediment removal options.

(a) In general. Three options are provided for the effec-
tive removal of sediment and any fouling organisms in a ves-
sel's ballast tanks, including saltwater flushing, upland dis-
posal, or use of an approved reception facility.

(b) Saltwater flushing. Ballast tanks must be cleaned as
necessary in open sea exchange areas consistent with WAC
220-150-040(3) voyage requirements unless common water
rules apply under WAC 220-150-040(4) except for ballast-
related fouling organisms. Sediment may be removed by
saltwater flushing of ballast water tanks by:

(i) Adding open sea water to a ballast water tank that
contains residual quantities of ballast waters;

(i1) Mixing the open sea water with the residual ballast
water and sediment in the tank through the motion of a vessel
or alternative means so that the sediment becomes sus-
pended; and

(iii) Discharging the mixed water so that the salinity of
the resulting residual ballast water in the tank exceeds thirty
parts per thousand.

(c) Upland disposal. Tank sediment and fouling organ-
isms may be removed from the vessel under controlled
arrangements in port or in drydock, and disposed of in accor-
dance with local, state, and federal law.

(d) Sediment reception facilities. The department, in
consultation with the department of ecology, will adopt
department policies as necessary for sediment reception facil-
ities. These facilities must be approved by the department for
use and provide for the disposal of such sediment in a way
that effectively eliminates the risk of nonindigenous species
and does not impair or damage the environment, human
health, property, or resources of the disposal area.

(3) Reporting. Sediment cleaning and discharges must
be recorded in the vessel's ballast water log or record book as
defined in WAC 220-150-030(6), or in another format con-
forming to the intent of that section.

NEW SECTION

WAC 220-150-080 Penalties and enforcement. (1)
Purpose. The department may issue a verbal warning, notice
of correction, or notice of civil penalty up to twenty-seven
thousand five hundred dollars for each day of a continuing
violation of the requirements of ballast water management
regulations pursuant to RCW 77.120.070. Each and every
such violation will be a separate and distinct violation. The
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department may also seek criminal penalties where war-
ranted.

(2) Notice of correction.

(a) In general. If, in the course of carrying out their
duties under chapter 77.120 RCW or this chapter, a depart-
ment employee becomes aware that a vessel owner or opera-
tor is not in compliance with applicable laws and rules
enforced by the department, the department may issue a
notice of correction as provided in RCW 43.05.100 to the
vessel owner or operator.

(b) Content. A notice of correction, at a minimum, will
include:

(1) A description of the condition that is not in compli-
ance, and the text of the specific section or subsection of the
applicable state law or rule;

(i) A statement of what is required to achieve compli-
ance;

(iii) The date and time by which the department requires
compliance to be achieved;

(iv) Notice of the means to contact any technical assis-
tance services provided by the department; and

(v) A description of when, where, and from whom to
request an extension of time to achieve compliance for good
cause.

(c) Context. A notice of correction is not a formal
enforcement action, is not subject to appeal, and is a public
record.

(d) Compliance. If the department issues a notice of cor-
rection, it shall not issue a civil penalty for the violations
identified in the notice of correction unless the responsible
party fails to comply with the notice.

(3) Notice of penalty.

(a) In general. If, in the course of carrying out their
duties under chapter 77.120 RCW or this chapter, a depart-
ment employee becomes aware that a vessel owner or opera-
tor is not in compliance with applicable laws and rules
enforced by the department, the department may issue a
notice of penalty as provided in RCW 43.05.110 to the vessel
owner or operator.

(b) Conditions. The department may issue a notice of
penalty without first issuing a notice of correction under sub-
section (2) of this section to the vessel owner or operator
where:

(i) The vessel owner or operator has previously been
subject to an enforcement action for the same or a similar
type of violation of the same statute or rule or has previously
been given a notice of correction for the same or similar type
of violation of the same statute or rule;

(i) Compliance is not achieved by the date established in
a previously issued notice of correction, whereupon every
day's continuance thereafter will be a separate and distinct
violation;

(iii) The violation has a probability of, or actually
resulted in, the discharge of ballast water and/or sediments
that do not meet the requirements set forth in WAC 220-150-
040, 220-150-043, 220-150-050, or 220-150-070; or

(iv) The violation was committed by a business that
employs fifty or more employees on at least one day in each
of the preceding twelve months.
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(c) Context. A notice of penalty is a formal enforcement
action, is subject to appeal, and is a public record.

(d) Compliance. Ifthe department issues a notice of pen-
alty, it shall calculate a civil penalty for the violation(s) as
provided in subsection (4) of this section.

(4) Calculation and payment of civil penalties.

(a) In general. The department will assess civil penalties
for each separate and distinct violation for each day of a con-
tinuing violation of the requirements of ballast water man-
agement regulations.

(b) Base penalty. There are three base civil penalties:

(1) Two thousand dollars for violations that are not
related to or do not result in the discharge of ballast water that
does not meet open sea exchange or discharge performance
standards;

(i1) Five thousand dollars for failing to comply with a
notice of correction issued under subsection (2) of this sec-
tion; and

(ii1) Five thousand dollars for violations that result in a
discharge of ballast water that does not meet open sea
exchange or discharge performance standards.

(c) Level of intent. Evidence of intent to violate the laws
and rules governing ballast water and sediment management
may result in an increase in the base penalty up to twenty-
seven thousand five hundred dollars for each separate and
distinct violation for each day of a continuing violation. Evi-
dence includes, but is not limited to:

(1) Intention. In making a determination of intent, the
department will consider, but not be limited to, the following
considerations: The vessel owner or operator knowingly vio-
lated state laws and rules; whether precautions were taken to
avoid the violation; and/or whether an inspection, warning,
notice of correction, or enforcement action was served on the
violator prior to the violation. For this factor, up to double
the base penalty may be added.

(i) Cooperation. The department will consider whether
the violator did or did not make any attempt to correct the
problem. Timeliness of action(s) and/or ignoring or evading
agency contacts or directives will determine whether the pen-
alty will be increased. For this factor, up to double the base
penalty may be added.

(iii) Previous violation(s). The department will consider
whether the violator has previous violations of a ballast water
rule or regulation as documented in an enforcement action.
The department may consider company organizations and
assignment of operational responsibilities when evaluating
previous violations. A substantially larger penalty will result
if the violator has a history of violations with adverse impacts
or the potential for adverse impacts or that shows a pattern of
ignoring the rules or the act. Enforcement actions for the pur-
poses of this section will include notices of penalty, the
amounts of those civil penalties, and criminal citations when
those enforcement actions are associated with ballast water
violations. For this factor, up to quadruple the base penalty
may be added.

(d) Quality and quantity of risk. Evidence showing the
potential or actual discharge of high risk ballast water or sed-
iment may result in an increase in the base penalty up to
twenty-seven thousand five hundred dollars for each separate
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and distinct violation for each day of a continuing violation.
Evidence includes, but is not limited to:

(i) Vessels carrying high risk ballast water and/or sedi-
ment listed under in WAC 220-150-035. For this factor, up
to double the base penalty may be added.

(i1) Volume of ballast water and sediment discharged or
potentially discharged. For this factor, up to quadruple the
base penalty may be added.

(e) Payment. Unless a timely appeal is filed, all civil
penalties imposed must be paid to the department within
thirty days after the date of the written notice imposing the
civil penalty. If a timely appeal is filed, then all civil penal-
ties imposed must be paid upon the completion of all admin-
istrative and judicial review proceedings and the issuance of
a final notice affirming the penalty in whole or in part.

(f) Failure to pay. Any determination not timely con-
tested is final and may be reduced to a judgment enforceable
in any court with jurisdiction. Where the department pre-
vails, using any judicial process to collect a penalty under this
section, the department shall also be awarded its costs and
reasonable attorneys' fees.

(5) Appeals.

(a) In general. A person who is subject to a notice of
penalty shall have the rights provided by this section to
request an adjudicative proceeding to contest the notice. No
person other than the recipient of the notice or the recipient's
legal representative shall have standing to request an adjudi-
cative proceeding. The adjudicative proceeding shall be in
compliance with provisions of chapter 34.05 RCW, the
Administrative Procedure Act, except as modified herein by
the department.

(b) Timing for request. An adjudicative proceeding to
contest a notice of penalty must be requested no later than
twenty days from the date of service of the notice. To be
timely, the request must be physically received by the depart-
ment director in Olympia, Washington, during normal busi-
ness hours on or before the twentieth day following the date
of service of the order, except that if the twentieth day falls on
a Saturday, Sunday, or state holiday, then the request for
hearing shall be timely if received on the next business day.
The person requesting an adjudicative proceeding may prove
that it was timely requested by obtaining a written receipt of
service from the department director, or by providing an affi-
davit showing personal service on the department director, or
by a U.S. mail return receipt requested service showing
receipt by the department on or before the last day set by this
rule.

(¢c) Manner and content of request. Each request for
adjudicative proceeding shall substantially comply with this
subsection.

(1) The request shall be in writing;

(i1) The request shall identify the notice of penalty that
the person seeks to contest. This can be done by reference to
the number of the notice, by reference to the subject and date
of the notice, or by reference to a copy of the notice attached
to the request;

(iii) The request shall state the grounds upon which the
person contests the notice of penalty. If the person contests
the factual basis for the notice, the person shall allege the
facts that the person contends are relevant to the appeal; and
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(iv) The request shall identify the relief that the person
seeks from the adjudicative proceeding by specifying
whether the person asks to have the notice vacated, or provi-
sions of the notice corrected.

(6) Coordination with United States Coast Guard
(USCG). The department will report state violations, penal-
ties and enforcement actions taken on vessels, as requested
by cooperative agreement, to the appropriate sector represen-
tative of the USCG. The department will also report sus-
pected federal violations to the USCG.

(7) Other laws. These regulations are in addition to any
other state or federal laws related to ballast water manage-
ment.
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Title of Rule and Other Identifying Information: Mort-
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using the brief adjudicative proceedings (BAP) process avail-
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Assistance for Persons with Disabilities: Contact Eliza-
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Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The BAP is a pro-
cess in the APA for appealing agency actions. The BAP pro-
cess is currently available to loan originators on licensing
decisions. This rule making would make the BAP appeal
process available for more categories of agency actions.

Reasons Supporting Proposal: The BAP provides a
quicker and less formal appeal process for certain less com-
plex agency actions.

Statutory Authority for Adoption: RCW 43.320.040.

Statute Being Implemented: Chapter 19.146 RCW.
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Name of Proponent: Department of financial institu-
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(360) 902-8800; Implementation and Enforcement: Deb
Bortner, 150 Israel Road S.W., Olympia, WA 98501, (360)
902-0511.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The rule amendments
will not impose more than minor costs on the businesses
impacted by the proposed rules.

A cost-benefit analysis is not required under RCW
34.05.328. Not applicable to the proposed rules.

April 1, 2009
Deborah Bortner, Director
Division of Consumer Services

NEW SECTION

WAC 208-660-009 Application of Administrative
Procedure Act. (1) What are my rights when the department
begins an administrative enforcement action against me?
Under the Administrative Procedure Act (APA), chapter
34.05 RCW, you have the right to request a hearing on the
agency's action. Hearings are conducted as either formal
adjudicative proceedings or may, under certain circum-
stances, be handled as a brief adjudicative proceeding (BAP).

(2) What must I do when I want to request a hearing?
When you are notified of administrative charges filed against
you, you are also notified of your right to request a hearing.
At that time, the department will also notify you as to whether
the hearing will be conducted as a brief adjudicative proceed-
ing. You are required to notify the department, in writing,
within twenty days from the date of the director's notice to
you notifying you of the enforcement action against you.
This notice must be received by the department by the 20th
day following service of the charges on you.

(3) What is a brief adjudicative proceeding? Under the
APA, a brief adjudicative proceeding is a hearing that is less
formal in nature and typically resolves the charges quickly.
The department provides a BAP for violations of the act in
which the facts are undisputed and under circumstances
where the parties may present their case without the need for
witnesses. Typical matters to be heard in a BAP include, but
are not limited to, license denials or revocations based on cer-
tain undisputed facts, including criminal convictions or mis-
representations on an application.

(4) May I request a brief adjudicative proceeding in
response to an administrative enforcement action? Yes, but
only if the matter has been designated by the department as
one for which a BAP is available. The director adopts RCW
34.05.482 through 34.05.494 for the administration of brief
adjudicative proceedings. Brief adjudicative proceedings
shall be limited to a determination of one or more of the fol-
lowing issues:

(a) Whether an applicant for a loan originator license
meets the requirements of RCW 19.146.310 (1)(a), (b), (c),
(d), (e), or (h);

(b) Whether an applicant for a mortgage broker license
meets the requirements of RCW 19.146.210 (1)(a), (b), (c),
(d), or (e); and

(c) Whether a mortgage broker has failed to maintain the
bond required by RCW 19.146.205.

Proposed
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(5) In a matter not listed in subsection (4) of this section,
a brief adjudicative proceeding may be conducted at the dis-
cretion of the presiding officer when it appears that protec-
tion of the public interest does not require that the department
provide notice and an opportunity to participate to persons
other than the parties, and:

(a) Only legal issues exist; or

(b) Both parties have agreed to a brief proceeding. As
used in this section, "persons other than the parties" does not
include an attorney or representative for a party, or a witness
for a party.

(6) How does the BAP work? Brief adjudicative pro-
ceedings are controlled by the provisions of RCW 34.05.482
through 34.05.494. The department will use the following
procedure:

(a) Presiding officer. The director shall designate a pre-
siding officer to conduct the brief adjudicative proceedings.
The presiding officer must have department expertise in the
subject matter, but must not have personally participated in
the department's licensing application denial, or work in the
department's division of consumer services, or such other
division within the department delegated by the director to
oversee implementation of the act and these rules.

(b) Preliminary records. The preliminary record for the
brief adjudicative proceeding consists of the application and
all associated documents including all documents relied upon
by the department to deny the application and all correspon-
dence between the applicant and the department regarding
the application.

(c) Notice of hearing. The presiding officer will set the
date, time, and place of the hearing, giving at least seven
business days notice to the applicant.

(d) Written documents. The department's staff or repre-
sentative and the applicant or their representative may
present written documentation for consideration by the pre-
siding officer. The presiding officer will designate the date
and number of pages allowed for submission of written doc-
uments, including supporting exhibits.

(e) Oral argument. The presiding officer may exercise
discretion on whether to allow oral argument.

(f) Witnesses. Live witness testimony will not be
allowed. Witnesses providing testimony by sworn declara-
tion or affidavit will be allowed at the discretion of the pre-
siding officer.

(g) If, at the time of the hearing, the presiding officer
determines that the alleged violations or evidence concerning
the violations is such that a formal adjudicative proceeding is
necessary, the presiding officer may immediately adjourn the
hearing and direct that the matter be scheduled as a formal
adjudicative proceeding.

(h) Initial order. The presiding officer must make a writ-
ten initial order within ten business days of the final date for
submission of materials, or oral argument, if any, to include a
written statement describing the decision, the reasons for the
decision, and describing the right to request review of the
decision by the director. The initial order will become final
twenty-one days after service on the applicant unless the
applicant requests an administrative review or the department
decides to review the matter.

Proposed
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AMENDATORY SECTION (Amending WSR 09-01-156,
filed 12/23/08, effective 1/23/09)

WAC 208-660-350 Loan originators—Licensing. (1)
How do I apply for a loan originator license? Your appli-
cation consists of an on-line filing through the NMLSR
and Washington specific requirements provided directly
to DFI. You must pay an application fee through the
NMLSR system.

(a) Be eighteen years or older.

(b) Have a high school diploma, an equivalent to a
high school diploma, or three years experience in the
industry. The experience must meet the criteria in WAC
208-660-250 (1)(e)(i) and (ii).

(c) Pass a licensing test. You must take and pass a test
that assesses your knowledge of the mortgage business and
related regulations. See WAC 208-660-360, Loan origina-
tors—Testing.

(d) Submit an application. You must complete an
application in a form prescribed by the director.

(e) Prove your identity. You must provide information
to prove your identity.

(f) Pay the application fee. You must pay an applica-
tion fee for your application. See WAC 208-660-550, Depart-
ment fees and costs.

(2) In addition to reviewing my application, what else
will the department consider to determine if I qualify for
a loan originator license?

(a) General fitness and prior compliance actions. The
department will investigate your background to see that you
demonstrate the experience, character, and general fitness
that commands the confidence of the community and creates
a belief that you will conduct business honestly and fairly
within the purposes of the act. This investigation may include
a review of the number and severity of complaints filed
against you, or any person you were responsible for, and a
review of any investigation or enforcement activity taken
against you, or any person you were responsible for, in this
state, or any jurisdiction.

(b) License suspensions or revocations. You are not
eligible for a loan originator license if you have been found to
be in violation of the act or the rules, or have had a license
issued under the act or any similar state statute suspended or
revoked within five years of the filing of the present applica-
tion.

(c) Criminal history.

You are not eligible for a loan originator license if you
have been convicted of a gross misdemeanor involving dis-
honesty or financial misconduct, or a felony, within seven
years of the filing of the present application.

(d) Financial background.

(i) You are not eligible to receive a loan originator
license if you have one hundred thousand dollars or more of
tax liens against you at the time of appointment by a licensed
mortgage broker.

(i1) You may not be eligible to receive a loan originator
license if your financial background during the two years
prior to the appointment application shows a history of
unpaid debts.

(3) What will happen if my loan originator license
application is incomplete? After submitting your on-line
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application through the NMLSR, the department will notify
you of any application deficiencies.

(4) How do I withdraw my application for a loan orig-
inator license? Once you have submitted the on-line appli-
cation through NMLSR you may withdraw the application
through NMLSR. You will not receive a refund of the
NMLSR application fee.

(5) When will the department consider my loan orig-
inator license application to be abandoned? If you do not
respond within ten business days to the department's second
request for information, your loan originator license applica-
tion is considered abandoned and you forfeit all fees paid.
Failure to provide the requested information will not affect
new applications filed after the abandonment. You may reap-
ply by submitting a new application package and new appli-
cation fee.

(6) What happens if the department denies my appli-
cation for a loan originator license, and what are my
rights if the license is denied?

(62} Fhe-d - notif Leati
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) See
WAC 208-660-009.

(7) How will the department provide me with my loan
originator license? The department may use any of the fol-
lowing methods to provide you with your loan originator
license:

(a) A printed paper license sent to you by regular mail.

(b) A license sent to you electronically that you may
print.

(¢) A license verification available on the department's
web site and accessible for viewing by the public.

(8) May I transfer, sell, trade, assign, loan, share, or
give my loan originator license to someone else? No. A
loan originator license authorizes only the individual named
on the license to conduct the business at the location listed on
the license.

(9) How do I change information on my loan origina-
tor license? You must submit an amendment to your license
through the NMLSR. You may be charged a fee.

(10) What is an inactive loan originator license?
When a licensed loan originator is not sponsored by a
licensed or exempt company, the license is inactive. When a
person holds an inactive license, they may not conduct any of
the activities of a loan originator, or hold themselves out as a
licensed loan originator.

(11) When my loan originator license is inactive, am I
subject to the director's enforcement authority? Yes.
Your license is granted under specific authority of the direc-
tor and under certain situations you may be subject to the
director's authority even if you are not doing any activity cov-
ered by the act.

(12) When my loan originator license is inactive, must
I continue to pay annual fees, and complete continuing
education for that year? Yes. You must comply with all the
annual licensing requirements or you will be unable to renew
your inactive loan originator license.

(13) May I originate loans from a web site when my
license is inactive? No. You may not originate loans, or
engage in any activity that requires a license under the act,
while your license is inactive.

(14) How do I activate my loan originator license?
The sponsoring company must submit a sponsorship request
for your license through the NMLSR. The department will
notify you and all the companies you are working with of the
new working relationship if approved.

(15) When may the department issue interim loan
originator licenses? To prevent an undue delay, the director
may issue interim loan originator licenses with a fixed expi-
ration date. The license applicant must have substantially met
the initial licensing requirements, as determined by the direc-
tor, to receive an interim license.

For purposes of this section, undue delay includes the
adjustment of license expiration or renewal dates to coincide
with the implementation of systems designed to assist in uni-
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formity and provide data repositories of licensing informa-
tion.

One example of having substantially met the initial
licensing requirements is: Submitting a complete applica-
tion, paying all application fees, and the department having
received and reviewed the results of the applicant's back-
ground check.

(16) When does my loan originator license expire?
The loan originator license expires annually on December
31st. If the license is an interim license, it may expire in less
than one year.

(17) How do I renew my loan originator license?

(a) Before the license expiration date you must renew
your license through the NMLSR. Renewal consists of:

(1) Pay the annual assessment fee; and

(i1) Meet the continuing education requirement.

(b) The renewed license is valid until it expires, or is sur-
rendered, suspended or revoked.

(18) If I let my loan originator license expire, must I
apply to get a new license? If you complete all the require-
ments for renewal within forty-five days of the expiration
date you may renew an existing license. However, if you
renew your license during this forty-five day period, in addi-
tion to paying the annual assessment on your license, you
must pay an additional fifty percent of your annual assess-
ment. See subsection (17) of this section for the license
renewal requirements.

During this forty-five day period, your license is expired
and you must not conduct any business under the act that
requires a license.

Any renewal requirements received by the department
must be evidenced by either a United States Postal Service
postmark or department "date received" stamp within the
forty-five days. If you fail to comply with the renewal request
requirements within forty-five days, you must apply for a
new license.

(19) If I let my loan originator license expire and then
apply for a new loan originator license within one year of
the expiration, must I comply with the continuing educa-
tion requirements from the prior license period? Yes.
Before the department will consider your new loan originator
application complete, you must provide proof of satisfying
the continuing education requirements from the prior license
period.

(20) May I still originate loans if my loan originator
license has expired? No. Once your license has expired you
may no longer conduct the business of a loan originator, or
hold yourself out as a licensed loan originator, as defined in
the act and these rules.

(21) What happens to the loan applications I origi-
nated before my loan originator license expired? Existing
loan applications must be processed by the licensed mortgage
broker or another licensed loan originator working for the
mortgage broker.

(22) May I surrender my loan originator's license?
Yes. Only you may surrender your license before the license
expires through the NMLSR.

Surrendering your loan originator license does not
change your civil or criminal liability, or your liability for
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any administrative actions arising from acts or omission
occurring before the license surrender.

(23) Must I display my loan originator license where
I work as a loan originator? No. Neither you nor the mort-
gage broker company is required to display your loan origi-
nator license. However, evidence that you are licensed as a
loan originator must be made available to anyone who
requests it.

(24) If I operate as a loan originator on the internet,
must I display my license number on my web site? Yes.
You must display your license number, and the license num-
ber and name as it appears on the license of the licensed mort-
gage broker you represent, on the web site.

(25) Must I include my loan originator license num-
ber on any documents? You must include your license
number immediately following your name on solicitations,
including business cards, advertisements, and residential
mortgage loan applications.

(26) When must I disclose my loan originator license
number? In the following situations you must disclose your
loan originator license number and the name and license
number of the mortgage broker you are associated with:

(a) When asked by any party to a loan transaction,
including third party providers;

(b) When asked by any person you have solicited for
business, even if the solicitation is not directly related to a
mortgage transaction;

(c) When asked by any person who contacts you about a
residential mortgage loan;

(d) When taking a residential mortgage loan application.

(27) May I conduct business under a name other than
the name on my loan originator license? No. You must
only use the name on your license when conducting business.
If you use a nickname for your first name, you must use your
name like this: "FirstName "Nickname" LastName."



