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EMERGENCY RULES
DEPARTMENT OF

SOCIAL AND HEALTH SERVICES
(Health and Recovery Services Administration)

[Filed June 30, 2009, 7:56 a.m., effective July 1, 2009]

Effective Date of Rule:  July 1, 2009.
Purpose:  These amendments are required to meet the 

2009-2011 final legislative budget reductions in section 
1109, chapter 564, Laws of 2009 (ESHB 1244).  Specifically, 
the department will no longer cover orally administered 
enteral nutrition products for clients twenty-one years of age 
and older.

Citation of Existing Rules Affected by this Order: 
Amending WAC 388-554-100, 388-554-200, 388-554-300, 
388-554-400, 388-554-500, 388-554-600, 388-554-700, and 
388-554-800.

Statutory Authority for Adoption:  RCW 74.04.050, 
74.08.090.

Under RCW 34.05.350 the agency for good cause finds 
that in order to implement the requirements or reductions in 
appropriations enacted in any budget for fiscal years 2009, 
2010, or 2011, which necessitates the need for the immediate 
adoption, amendment, or repeal of a rule, and that observing 
the time requirements of notice and opportunity to comment 
upon adoption of a permanent rule would be contrary to the 
fiscal needs or requirements of the agency.

Reasons for this Finding:  Emergency rule adoption is 
required in order for the department to fully meet the legisla-
tively mandated appropriation reduction in section 1109, 
chapter 564, Laws of 2009 (ESHB 1244) for the durable 
medical equipment (DME) for fiscal years 2010-2011.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 1, Amended 8, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 1, Amended 8, Repealed 0.

Date Adopted:  June 10, 2009.
Stephanie E. Schiller

Rules Coordinator

AMENDATORY SECTION (Amending WSR 05-04-059, 
filed 1/28/05, effective 3/1/05)

WAC 388-554-100  Enteral nutrition ((program))—
General. ((The medical assistance administration's (MAA's) 
enteral nutrition program covers the products, equipment, 
and supplies to provide medically necessary enteral nutrition 
to eligible medical assistance clients)) (1) The department 

covers the enteral nutrition products, equipment, and related 
supplies listed in this chapter, according to department rules 
and subject to the limitations and requirements in this chap-
ter.

(2) The department pays for enteral nutrition products, 
equipment and related supplies when they are:

(a) Covered;
(b) Within the scope of the eligible client's medical care 

program;
(c) Medically necessary as defined under WAC 388-

500-0005;
(d) Authorized, as required within this chapter, chapters 

388-501 and 388-502 WAC, and the department's published 
billing instructions and numbered memoranda; and

(e) Billed according to this chapter, chapters 388-501 
and 388-502, and the department's published billing instruc-
tions and numbered memoranda

(3) The department requires prior authorization for cov-
ered enteral nutrition products, equipment and related sup-
plies when the clinical criteria set forth in this chapter are not 
met, including the criteria associated with the expedited prior 
authorization process.  The department evaluates requests 
requiring prior authorization on a case-by-case basis to deter-
mine whether they are medically necessary, according to the 
process found in WAC 388-501-0165.

(4) The department evaluates a request for a service that 
is in a covered category, but has been determined to be exper-
imental or investigational per WAC 388-531-0550, under the 
provisions of WAC 388-501-0165.

(5) The department terminates a provider's participation 
with the department according to chapter 388-502 WAC.

AMENDATORY SECTION (Amending WSR 05-04-059, 
filed 1/28/05, effective 3/1/05)

WAC 388-554-200  Enteral nutrition ((program))—
Definitions. The following terms and definitions and those 
found in WAC 388-500-0005 apply to ((the enteral nutrition 
program)) this chapter:

"BMI" see "body mass index."
"Body mass index (BMI)" ((is))- A number that shows 

body weight ((adjusted by)) relative to height, and is calcu-
lated using inches and pounds or meters and kilograms.

"Department" - The department of social and health 
services (DSHS).

"Enteral nutrition" ((means))- The use of medically 
necessary nutritional products alone, or in combination with 
traditional food, when a client is unable to consume enough 
traditional food to meet nutritional requirements.  Enteral 
nutritional solutions can be given orally or via feeding tubes.

"Enteral nutrition equipment" ((means))- Durable 
medical feeding pumps and intravenous (IV) poles used in 
conjunction with nutrition supplies to dispense formula to a 
client.

"Enteral nutrition product" ((means))- Enteral nutri-
tion formulas and/or products.

"Enteral nutrition supplies" ((means))- The supplies, 
such as nasogastric, gastrostomy and jejunostomy tubes, nec-
essary to allow nutritional support via the alimentary canal or 
any route connected to the gastrointestinal system.
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"Growth chart" ((is))- A series of percentile curves that 
illustrate the distribution of select body measurements (i.e., 
height, weight, and age) in children published by the Centers 
for Disease Control and Prevention, National Center for 
Health Statistics.  CDC growth charts:  United States.  http:// 
www.cdc.gov/growthcharts/

"Nonfunctioning digestive tract" ((is))- Caused by a 
condition that affects the body's alimentary organs and their 
ability to break down ((and)), digest, and absorb nutrients.

"Orally administered enteral nutrition products"
((means)) - Enteral nutrition solutions and products that a cli-
ent consumes orally for nutritional support.

"Tube-delivery" ((means))- The provision of nutri-
tional requirements through a tube into the stomach or small 
intestine.

(("WIC program" (Women, infants and children 
(WIC) program) is a special supplemental nutrition program 
managed by the department of health (DOH) that serves to 
safeguard the health of children up to age five, and low-
income pregnant and breastfeeding women who are at nutri-
tional risk by providing them with healthy, nutritious foods to 
supplement diets, information on healthy eating, and referral 
to health care.))

"Women, infants and children (WIC) program((.))"
((See "WIC program.")) (Also known as WIC program) - A 
special supplemental nutrition program managed by the 
department of health (DOH) that serves to safeguard the 
health of children up to age five and low-income pregnant 
and breastfeeding women who are at nutritional risk, by pro-
viding them with healthy, nutritious foods to supplement 
diets, information on healthy eating, and referral to health 
care.

AMENDATORY SECTION (Amending WSR 05-04-059, 
filed 1/28/05, effective 3/1/05)

WAC 388-554-300  Enteral nutrition ((program))—
Client eligibility. (1) ((Clients in the following medical 
assistance programs are eligible)) To receive oral or tube-
delivered enteral nutrition products ((and tube-delivered 
enteral nutrition products and necessary)), equipment, and 
related supplies, ((subject to the limitations in this chapter 
and other applicable WAC)) clients must be eligible for one 
of the following medical assistance programs:

(a) Categorically needy program (CN or CNP);
(b) Categorically needy program - state children's health 

insurance program (CNP-SCHIP) (((same scope of coverage 
as CNP)));

(c) ((General assistance - Unemployable (GA-U))) Chil-
dren's healthcare programs as defined in WAC 388-505-
0210;

(d) Limited casualty program - Medically needy pro-
gram (LCP-MNP);

(e) ((Alien emergency medical program - CNP)) General 
assistance (GAU/ADATSA); and

(f) ((Alien emergency medical program - LCP-MNP)) 
Emergency medical only programs when the services are 
necessary to treat the client's emergency medical condition.

(2) ((All clients younger than age twenty-one must be 
evaluated by a certified dietitian with a current provider num-

ber within thirty days of initiation of enteral nutrition prod-
ucts, and periodically (at the discretion of the certified dieti-
tian) while receiving enteral nutrition products.  See WAC 
388-554-400 (2)(h) for provider requirements.

(3) Clients enrolled in an MAA managed care plan are 
eligible for oral enteral nutrition products and tube-delivered 
enteral nutrition products and necessary equipment and sup-
plies through that plan.  If a client becomes enrolled in a man-
aged care plan before MAA completes the purchase (or 
rental, if applicable) of prescribed enteral products, necessary 
equipment and supplies:

(a) MAA rescinds the purchase until the managed care 
primary care provider (PCP) evaluates the client; and

(b) The managed care plan's applicable reimbursement 
policies apply to the purchase of the products, equipment, or 
supplies, or rental of the equipment, as applicable.

(4) To receive orally administered enteral nutrition prod-
ucts, a client must:

(a) Have a valid written physician order from a physi-
cian, advanced registered nurse practitioner (ARNP), or phy-
sician assistant-certified (PA-C) for all enteral nutrition prod-
ucts;

(b) When required, have the provider obtain prior autho-
rization as described in WAC 388-554-700;

(c) Meet the conditions in this section and other applica-
ble WAC;

(d) Be able to manage their feedings in one of the follow-
ing ways:

(i) Independently; or
(ii) With a caregiver who can manage the feedings; and
(e) Have at least one of the following medical conditions, 

subject to the criteria listed:
(i) Malnutrition/malabsorption as a result of a stated pri-

mary diagnosed disease.  The client must have:
(A) A weight-for-length less than or equal to the fifth 

percentile if the client is younger than age three; or
(B) A body mass index (BMI) of:
(I) Less than or equal to the fifth percentile if the client is 

older than age three and younger than age eighteen; or
(II) Less than or equal to 18.5 if the client is age eighteen 

or older.
(ii) Acquired immune deficiency syndrome (AIDS).  The 

client must be in a wasting state and have:
(A) A weight-for-length less than or equal to the fifth 

percentile if the client is younger than age three; or
(B) A BMI of:
(I) Less than or equal to the fifth percentile if the client is 

older than age three and younger than age eighteen; or
(II) Less than or equal to 18.5 if the client is age eighteen 

or older.
(iii) Amino acid, fatty acid, and carbohydrate metabolic 

disorders;
(iv) Dysphagia.  The client must:
(A) Need to transition from tube feedings to oral feed-

ings or require thickeners to aid swallowing; and
(B) Be evaluated by:
(I) A speech therapist; or
(II) An occupational therapist who specializes in dysph-

agia.
(v) Chronic renal failure.  The client:
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(A) Must be receiving dialysis; and
(B) Have a fluid restrictive diet in order to use nutrition 

bars.
(vi) Malignant cancer(s).  The client must be receiving 

chemotherapy.
(vii) Decubitus pressure ulcers.  The client must have:
(A) Stage three or greater decubitus pressure ulcers; and
(B) An albumin level of 3.2 or below.
(viii) Failure to thrive.  The client must have a disease or 

medical condition that is only organic in nature and not due to 
cognitive, emotional, or psychological impairment.  In addi-
tion, the client must have:

(A) A weight-for-length less than or equal to the fifth 
percentile if the client is
younger than age three;

(B) A BMI of less than or equal to the fifth percentile if 
the client is at least age three but younger than age eighteen; 
and

(C) A BMI of less than or equal to 18.5, an albumin level 
of 3.5 or below, and a cholesterol level of one hundred sixty 
or below if the client is age eighteen or older.

(5) A client is eligible to receive delivery of orally 
administered enteral nutrition products in quantities suffi-
cient to meet the client's medically authorized needs, not to 
exceed a one-month supply.  To receive the next month's 
delivery of authorized products, the client's record must show 
documentation of the need to refill the products.  See WAC 
388-554-400 for provider requirements.

(6) To receive tube-delivered enteral nutrition products, 
necessary equipment and supplies, a client must:

(a) Have a valid written physician order from a physi-
cian, ARNP, or PA-C;

(b) Meet the conditions in this section and other applica-
ble WAC; and

(c) Be able to manage their tube feedings in one of the 
following ways:

(i) Independently; or
(ii) With a caregiver who can manage the feedings; and
(d) Have at least one of the following medical condi-

tions, subject to the criteria listed:
(i) A nonfunction or disease of the structures that nor-

mally permit food to reach the small bowel; or
(ii) A disease or condition of the small bowel that 

impairs digestion and absorption of an oral diet, either of 
which requires tube feedings to provide sufficient nutrients to 
maintain weight and strength that is properly proportioned to 
the client's overall health status)) Clients who are enrolled in 
a department-contracted managed care organization (MCO) 
must arrange for enteral nutrition products, equipment, and 
related supplies directly through his or her department-con-
tracted MCO.

(3) For clients who reside in a nursing facility, adult fam-
ily home, assisted living facility, boarding home, or any other 
residence where the provision of food is included in the daily 
rate, oral enteral nutrition products, equipment, and related 
supplies are the responsibility of the facility to provide in 
accordance with chapters 388-76, 388-97 and 388-78A 
WAC.

(4) For clients who reside in a state-owned facility (i.e. 
state school, developmental disabilities (DD) facility, mental 

health facility, Western State Hospital, and Eastern State 
Hospital) enteral nutrition products, equipment, and related 
supplies are the responsibility of the state-owned facility to 
provide.

(5) Clients who have elected and are eligible to receive 
the department's hospice benefit must arrange for enteral 
nutrition products, equipment and related supplies directly 
through the hospice benefit.

(6) Children who qualify for supplemental nutrition from 
the women, infants, and children (WIC) program must 
receive supplemental nutrition directly from that program 
unless the client meets the limited circumstances in WAC 
388-554-500 (1)(d).

AMENDATORY SECTION (Amending WSR 05-04-059, 
filed 1/28/05, effective 3/1/05)

WAC 388-554-400  Enteral nutrition ((program))—
Provider requirements. (1) ((A provider of all oral enteral 
nutrition products and tube-delivered enteral nutrition prod-
ucts and necessary equipment and supplies must)) The fol-
lowing providers are eligible to enroll/contract with the 
department to provide orally-administered enteral nutrition 
products and tube-delivered enteral nutrition products, equip-
ment, and related supplies:

(a) ((Have a current core provider agreement with the 
medical assistance administration (MAA); and

(b) Be one of the following provider types:
(i))) Pharmacy provider; or
(((ii))) (b) Durable medical equipment (DME) provider.
(2) To ((be paid for oral enteral nutrition products and 

tube-delivered enteral nutrition products and necessary 
equipment and supplies, an eligible)) receive payment for 
orally-administered enteral nutrition products and tube-deliv-
ered enteral nutrition products, equipment and related sup-
plies, a provider must:

(a) Meet the requirements in ((WAC 388-502-0020 and 
other applicable)) chapters 388-501 and 388-502 WAC;

(b) ((Obtain prior authorization (PA), if required, before 
delivery to the client and before billing MAA.  See WAC 
388-554-700 for PA requirements)) Provide only those ser-
vices that are within the scope of the provider's license;

(c) ((Deliver orally administered enteral nutrition prod-
ucts in quantities sufficient to meet a client's medically autho-
rized needs, not to exceed a one-month supply)) Obtain prior 
authorization from the department, if required, before deliv-
ery to the client and before billing the department;

(d) ((Bill MAA for the authorized products and submit a 
claim for payment to MAA with a date of service being the 
same as the shipping date)) Deliver enteral nutritional prod-
ucts in quantities sufficient to meet the client's authorized 
needs, not to exceed a one-month supply;

(e) Confirm with the client ((and document in the client's 
record)) or the client's caregiver that the next month's deliv-
ery of authorized orally administered enteral nutrition prod-
ucts is necessary (((see WAC 388-554-300(5)))) and docu-
ment the confirmation in the client's file.  ((MAA will not 
reimburse)) The department does not pay for automatic peri-
odic delivery of products;
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(f) ((Notify and inform the client's physician if the client 
has indicated the product is not being used as prescribed)) 
Furnish clients with new or used equipment that includes full 
manufacturer and dealer warranties for at least one year; and

(g) ((Keep legible, accurate, and complete charts in the 
client's record to justify the medical necessity of the items 
provided and include:

(i) For each item billed, a copy of the prescription.  The 
prescription must:

(A) Be signed and dated by the prescribing physician;
(B) List the client's medical condition and exact daily 

caloric amount of needed enteral product; and
(C) State the reason why the client is unable to consume 

enough traditional food to meet nutritional requirements.
(ii) The medical reason the specific enteral product, 

equipment, and/or supply is prescribed; and
(iii) For a client who meets the women, infants and chil-

dren (WIC) program's target population as defined in WAC 
388-554-200, verification from the WIC program that the cli-
ent:

(A) Is not eligible for WIC program services;
(B) Is eligible for WIC program services, but nutritional 

needs exceed the WIC program's maximum per calendar 
month allotment; or

(C) The WIC program cannot provide the prescribed 
product.

(h) For a client younger than age twenty-one, retain a 
copy of each required certified dietitian evaluation, as 
described in WAC 388-554-300(2).

(3) MAA may recoup any payment made to a provider 
for authorized enteral nutrition products if the requirements 
in subsection (2) of this section and other applicable WAC 
are not met)) Notify the client's physician if the client has 
indicated the product is not being used as prescribed and doc-
ument the notification in the client's file.

AMENDATORY SECTION (Amending WSR 06-24-036, 
filed 11/30/06, effective 1/1/07)

WAC 388-554-500  ((Orally administered)) Covered
enteral nutrition products, equipment and related sup-
plies—((Coverage, limitations, and reimbursement)) 
Orally-administered—Clients twenty years of age and 
younger only. (1) ((The enteral nutrition program covers and 
reimburses medically necessary orally administered enteral 
nutrition products, subject to:

(a) Prior authorization requirements under WAC 388-
554-700;

(b) Duration periods determined by the department;
(c) Delivery requirements under WAC 388-554-400(2); 

and
(d) The provisions in other applicable WAC.
(2) Except as provided in subsection (3) of this section, 

the department does not pay separately for orally adminis-
tered enteral nutrition products:

(a) When a client resides in a state-owned facility (i.e., 
state school, developmental disabilities (DD) facility, mental 
health facility, Western State Hospital, and Eastern State 
Hospital).

(b) When a client has elected and is eligible to receive 
the department's hospice benefit, unless both of the following 
apply:

(i) The client has a preexisting medical condition that 
requires enteral nutritional support; and

(ii) The preexisting medical condition is not related to 
the diagnosis that qualifies the client for hospice.

(3) The department pays separately for a client's orally 
administered enteral nutrition products when the client:

(a) Resides in a nursing facility;
(b) Meets the criteria in WAC 388-554-300; and
(c) Needs enteral nutrition products to meet one hundred 

percent of the client's nutritional needs.
(4) The department does not cover or pay for orally 

administered enteral nutrition products when the client's 
nutritional need can be met using traditional foods, baby 
foods, and other regular grocery products that can be pulver-
ized or blenderized and used to meet the client's caloric and 
nutritional needs.

(5) The department:
(a) Determines reimbursement for oral enteral nutrition 

products according to a set fee schedule;
(b) Considers medicare's current fee schedule when 

determining maximum allowable fees;
(c) Considers vendor rate increases or decreases as 

directed by the Legislature; and
(d) Evaluates and updates the maximum allowable fees 

for oral enteral nutrition products at least once per year.
(6) The department evaluates a request for orally admin-

istered enteral nutrition products that are in excess of the 
enteral nutrition program's limitations or restrictions, accord-
ing to the provisions of WAC 388-501-0165 and 388-501-
0169.

(7) The department evaluates a request for orally admin-
istered enteral nutrition products that are listed as noncovered 
in this chapter according to the provisions of WAC 388-501-
0160)) The department covers orally-administered enteral 
nutrition products only for clients twenty years of age and 
younger as follows:

(a) The client's nutritional needs cannot be met using tra-
ditional foods, baby foods, and other regular grocery prod-
ucts that can be pulverized or blenderized and used to meet 
the client's caloric and nutritional needs;

(b) The client is able to manage their feedings in one of 
the following ways:

(i) Independently; or
(ii) With a caregiver who can manage the feedings; and
(c) The client meets one of the following clinical criteria:
(i) Acquired immune deficiency syndrome (AIDS). Pro-

viders must obtain prior authorization to receive payment. 
The client must:

(A) Be in a wasting state;
(B) Have a weight-for-length less than or equal to the 

fifth percentile if the client is three years of age or younger; or
(C) Have a body mass index (BMI) of:
(I) Less than or equal to the fifth percentile if the client is 

four through seventeen years of age; or
(II) Less than or equal to 18.5 if the client is eighteen 

through twenty years of age; or
(D) Have a BMI of:
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(I) Less than or equal to twenty-five; and
(II) An unintentional or unexplained weight loss of five 

percent in one month, seven and a half percent in three 
months, or ten percent in six months.

(ii) Amino acid, fatty acid, and carbohydrate metabolic 
disorders.

(A) The client must require a specialized nutrition prod-
uct; and

(B) Providers must follow the department's expedited 
prior authorization process to receive payment.

(iii) Cancer(s).
(A) The client must be receiving chemotherapy and/or 

radiation therapy or post-therapy treatment;
(B) The department pays for orally-administered nutri-

tional products for up to three months following the comple-
tion of chemotherapy or radiation therapy; and

(C) Providers must follow the department's expedited 
prior authorization process to receive payment.

(iv) Chronic renal failure.
(A) The client must be receiving dialysis and have a fluid 

restrictive diet in order to use nutrition bars; and
(B) Providers must follow the department's expedited 

prior authorization process to receive payment.
(v) Decubitus pressure ulcers.
(A) The client must have stage three or greater decubitus 

pressure ulcers and an albumin level of 3.2 or below; and
(B) Providers must follow the department's expedited 

prior authorization process to receive a maximum of three 
month's payment.

(vi) Failure to thrive or malnutrition/malabsorption as a 
result of a stated primary diagnosed disease.

(A) The provider must obtain prior authorization to 
receive payment; and

(B) The client must have:
(I) A disease or medical condition that is only organic in 

nature and not due to cognitive, emotional, or psychological 
impairment; and

(II) A weight-for-length less than or equal to the fifth 
percentile if the client is two years of age or younger; or

(III) A BMI of:
(aa) Less than or equal to the fifth percentile if the client 

is three through seventeen years of age; or
(bb) Less than or equal to 18.5, an albumin level of 3.5 or 

below, and a cholesterol level of one hundred sixty or below 
if the client is age eighteen through twenty years of age; or

(IV) Have a BMI of:
(aa) Less than or equal to twenty five; and
(bb) An unintentional or unexplained weight loss of five 

percent in one month, seven and a half percent in three 
months, or ten percent in six months.

(vii) Medical conditions (e.g., dysphagia) requiring a 
thickener.

(A) The client must:
(I) Require a thickener to aid in swallowing or currently 

be transitioning from tube feedings to oral feedings; and
(II) Be evaluated by a speech therapist or an occupa-

tional therapist who specializes in dysphagia.  The report rec-
ommending a thickener must be in the client's chart in the 
prescriber's office.

(B) Providers must follow the department's expedited 
prior authorization process to receive payment.

(d) If four years of age or younger.
(i) The client must:
(A) Have a certified registered dietition (RD) evaluation 

with recommendations which support the prescriber's order 
for oral enteral nutrition products or formulas; and

(B) Have a signed and dated written notification from 
WIC indicating one of the following:

(I) Client is not eligible for the WIC program; or
(II) Client is eligible for WIC program, but the need for 

the oral enteral nutrition product or formula exceeds WIC's 
allowed amount; or

(III) The requested oral enteral nutrition product or for-
mula is not available through the WIC program.  Specific, 
detailed documentation of the tried and failed efforts of simi-
lar WIC products, or the medical need for alternative prod-
ucts must be in the prescriber's chart for the client; and

(C) Meet one of the following clinical criteria:
(I) Low birth weight (less than 2500 grams);
(II) A decrease across two or more percentile lines on the 

CDC growth chart, once a stable growth pattern has been 
established;

(III) Failure to gain weight on two successive measure-
ments, despite dietary interventions; or

(IV) Documented specific, clinical factors that place the 
child at risk for a compromised nutrition and/or health status.

(ii) Providers must follow the department's expedited 
prior authorization process to receive payment.

(e) If five years of age through twenty years of age.
(i) The client must:
(A) Have a certified RD evaluation, for eligible clients, 

with recommendations which support the prescriber's order 
for oral enteral nutrition products; and

(B) Meet one of the following clinical criteria:
(I) A decrease across two or more percentile lines on the 

CDC growth chart, once a stable growth pattern has been 
established;

(II) Failure to gain weight on two successive measure-
ments, despite dietary interventions; or

(III) Documented specific, clinical factors that place the 
child at risk for a compromised nutrition and/or health status.

(ii) Providers must follow the department's expedited 
prior authorization process to receive payment.

(2) Requests to the department for prior authorization for 
orally-administered enteral nutrition products must include a 
completed Oral Enteral Nutrition Worksheet Prior Authori-
zation Request (DSHS 13-743), available for download at: 
http://www1.dshs.wa.gov/msa/forms/eforms.html.  The 
DSHS 13-743 form must be:

(a) Completed by  the prescribing physician, advanced 
registered nurse practitioner (ARNP), or physician assistant-
certified (PA-C), verifying all of the following:

(i) The client meets the requirements listed in this sec-
tion;

(ii) The client's physical limitations and expected out-
come;

(iii) The client's current clinical nutritional status, 
including the relationship between the client's diagnosis and 
nutritional need;
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(iv) For a client eighteen through twenty years of age, the 
client's recent weight loss history and a comparison of the cli-
ent's actual weight to ideal body weight and current body 
mass index (BMI);

(v) For a client younger than eighteen years of age, the 
client's growth history and a comparison to expected weight 
gain, and:

(A) An evaluation of the weight-for-length percentile if 
the client is three years of age or younger; or

(B) An evaluation of the BMI if the client is four through 
seventeen years of age.

(vi) The client's medical condition and the exact daily 
caloric amount of needed enteral product;

(vii) The reason why the client is unable to consume 
enough traditional food to meet nutritional requirements;

(viii) The medical reason the specific enteral product, 
equipment, and/or supply is prescribed;

(ix) Documentation explaining why less costly, equally 
effective products or traditional foods are not appropriate;

(x) The number of days or months the enteral nutrition 
products, equipment, and/or necessary supplies are required; 
and

(xi) The client's likely expected outcome if enteral nutri-
tional support is not provided.

(b) Written, signed (including the prescriber's creden-
tials), and dated by the prescriber on the same day and before 
delivery of the product, equipment, or related supply.  This 
form must not be back-dated; and

(c) Be submitted within three months from the date the 
prescriber signs the prescription.

(3) Clients twenty years of age and younger must be 
evaluated by a certified registered dietition (RD) within thirty 
days of initiation of enteral nutrition products and periodi-
cally (at the discretion of the certified dietition) while receiv-
ing enteral nutrition products.  The certified RD must be a 
current provider with the department.

AMENDATORY SECTION (Amending WSR 06-24-036, 
filed 11/30/06, effective 1/1/07)

WAC 388-554-600  ((Tube-delivered)) Covered
enteral nutrition products, equipment and related 
((equipment and)) supplies—((Coverage, limitations, and 
reimbursement))Tube-delivered. (1) ((The enteral nutrition 
program covers and reimburses the following, subject to the 
limitations listed in this section and the provisions in other 
applicable WAC:

(a) Tube-delivered enteral nutrition products;
(b) Tube-delivery supplies;
(c) Enteral nutrition pump rental and purchase;
(d) Nondisposable intravenous (IV) poles required for 

enteral nutrition product delivery; and
(e) Repairs to equipment.
(2) The department covers up to twelve months of rental 

payments for enteral nutrition equipment.  After twelve 
months of rental, the department considers the equipment 
purchased and it becomes the client's property.

(3) The department requires a provider to furnish clients 
new or used equipment that includes full manufacturer and 
dealer warranties for one year.

(4) The department covers only one:
(a) Purchased pump per client in a five year period; and
(b) Purchased nondisposable IV pole per client for that 

client's lifetime.
(5) The department's reimbursement for covered enteral 

nutrition equipment and necessary supplies includes all of the 
following:

(a) Any adjustments or modifications to the equipment 
that are required within three months of the date of delivery. 
This does not apply to adjustments required because of 
changes in the client's medical condition;

(b) Fitting and set-up; and
(c) Instruction to the client or the client's caregiver in the 

appropriate use of the equipment and necessary supplies.
(6) A provider is responsible for any costs incurred to 

have another provider repair equipment if all of the following 
apply:

(a) Any equipment that the department considers pur-
chased requires repair during the applicable warranty period;

(b) The provider is unable to fulfill the warranty; and
(c) The client still needs the equipment.
(7) If a rental equipment the department considers to 

have been purchased must be replaced during the warranty 
period, the department recoups fifty percent of the total 
amount previously paid toward rental and eventual purchase 
of the equipment delivered to the client.  All of the following 
must apply:

(a) The provider is unable to fulfill the warranty; and
(b) The client still needs the equipment.
(8) The department rescinds any authorization for pre-

scribed equipment if the equipment was not delivered to the 
client before the client:

(a) Loses medical eligibility;
(b) Becomes covered by a hospice agency and the equip-

ment is used in the treatment of the terminal diagnosis or 
related condition(s);

(c) Becomes eligible for a department-contracted man-
aged care plan; or

(d) Dies.
(9) Except as provided in subsection (10) of this section, 

the department does not pay separately for tube-delivered 
enteral nutrition products or necessary equipment or supplies 
when a client:

(a) Resides in a state-owned facility (i.e., state school, 
developmental disabilities (DD) facility, mental health facil-
ity, Western State Hospital, and Eastern State Hospital).

(b) Has elected and is eligible to receive the department's 
hospice benefit, unless both of the following apply:

(i) The client has a preexisting medical condition that 
requires enteral nutritional support; and

(ii) The preexisting medical condition is not related to 
the diagnosis that qualifies the client for hospice.

(10) The department pays separately for a client's tube-
delivered enteral nutrition products and necessary equipment 
and supplies when:

(a) The client resides in a nursing facility;
(b) The client meets the eligibility criteria in WAC 388-

554-300; and
(c) Use of enteral nutrition products meets one hundred 

percent of the client's nutritional needs.
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(11) The department determines reimbursement for tube-
delivered enteral nutrition products and necessary equipment 
and supplies using the same criteria described in WAC 388-
554-500(5).

(12) The department evaluates a request for tube-deliv-
ered enteral nutrition products and necessary equipment and 
supplies that are in excess of the enteral nutrition program's 
limitations or restrictions, according to the provisions of 
WAC 388-501-0165 and 388-501-0169.

(13) The department evaluates a request for tube-deliv-
ered enteral nutrition products and necessary equipment and 
supplies, that are listed as noncovered in this chapter, under 
the provision of WAC 388-501-0160)) The department cov-
ers tube-delivered enteral nutrition products, equipment, and 
related supplies, without prior authorization, for eligible cli-
ents regardless of age, as follows:

(a) When the client meets the following clinical criteria:
(i) The client has a valid prescription;
(A) To be valid, a prescription must:
(I) Be written by a physician, advanced registered nurse 

practitioner (ARNP), or physician's assistant certified (PA-
C);

(II) Be written, signed (including the prescriber's creden-
tials), and dated by the prescriber on the same day and before 
delivery of the supply, equipment, or device.  Prescriptions 
must not be back-dated;

(III) Be submitted within three months from the date the 
prescriber signs the prescription; and

(IV) State the specific product requested, diagnosis, esti-
mated length of need (months), and quantity.

(ii) The client is able to manage his or her tube feedings 
in one of the following ways:

(A) Independently; or
(B) With a caregiver who can manage the feedings; and
(iii) The client has at least one of the following medical 

conditions:
(A) A nonfunction or disease or clinical condition that 

impairs the client's ability to ingest sufficient calories and 
nutrients from products orally or does not permit sufficient 
calories and nutrients from food to reach the gastrointestinal 
tract; or

(B) A disease or condition of the small bowel that 
impairs digestion and absorption of an oral diet, either of 
which requires tube feedings to provide sufficient nutrients to 
maintain weight and strength that is properly proportioned to 
the client's overall health status.

(b) With the following limitations:
(i) One purchased pump, per client, in a five-year period; 

and
(ii) One nondisposable intravenous pole required for 

enteral nutrition product delivery, per client, per lifetime.
(c) Providers must follow the department's expedited 

prior authorization process to receive payment.
(2) The department pays for up to twelve months of 

rental payments for tube-delivered enteral nutrition equip-
ment.  After twelve months of rental, the department consid-
ers the equipment purchased and it becomes the client's prop-
erty.

(3) The department pays for replacement parts for tube-
delivered enteral nutrition equipment, with prior authoriza-
tion, when:

(a) Owned by the client;
(b) Less than five years old; and
(c) No longer under warranty.

AMENDATORY SECTION (Amending WSR 05-04-059, 
filed 1/28/05, effective 3/1/05)

WAC 388-554-700  Enteral nutrition products, 
equipment and related supplies—((Prior)) Authorization 
((requirements)). (1) ((All requests for oral enteral nutrition 
products, repairs to equipment, and replacement of necessary 
supplies for tube-delivery of enteral nutrition products 
require prior authorization as described in this section.  See 
also WAC 388-501-0165.

(2) When MAA receives an initial request for prior 
authorization, the prescription(s) for those items cannot be 
older than three months from the date MAA receives the 
request.

(3) MAA may authorize orally administered enteral 
nutrition products that are listed in MAA's published issu-
ances, including billing instructions and numbered memo-
randa, only if medical necessity is established and the pro-
vider furnishes all of the following information to MAA:

(a) A copy of the signed and dated physician order com-
pleted by the prescribing physician, advanced registered 
nurse practitioner (ARNP), or physician assistant-certified 
(PA-C), which includes client's medical condition and exact 
daily caloric amount of prescribed enteral nutrition product;

(b) Documentation from the client's physician, ARNP, or 
PA-C that verifies all of the following:

(i) The client has one of the medical conditions listed in 
WAC 388-554-300 (4)(e);

(ii) The client's physical limitations and expected out-
come;

(iii) The client's current clinical nutritional status, 
including the relationship between the client's diagnosis and 
nutritional need;

(iv) For a client age eighteen or older, the client's recent 
weight loss history and a comparison of the client's actual 
weight to ideal body weight and current body mass index 
(BMI);

(v) For a client younger than age eighteen, the client's 
growth history and a comparison to expected weight gain, 
and:

(A) An evaluation of the weight-for-length percentile if 
the client is younger than age three; or

(B) An evaluation of the BMI if the client is older than 
age three and younger than age eighteen.

(v) Documentation explaining why less costly, equally 
effective products or traditional foods are not appropriate 
(see WAC 388-554-500(4));

(vi) The client's likely expected outcome if enteral nutri-
tional support is not provided; and

(vii) Number of days or months the enteral nutrition 
products, equipment, and/or necessary supplies are required.

(4) A provider may resubmit a request for prior authori-
zation for oral enteral nutrition products or replacement of 
[ 7 ] Emergency



WSR 09-14-090 Washington State Register, Issue 09-15
necessary supplies for tube-delivery of enteral nutrition prod-
ucts that MAA has denied.  MAA requires the provider to 
include new documentation that is relevant to the request)) 
The department requires providers to obtain authorization for 
covered orally-administered enteral nutrition products, and 
tube-delivered enteral equipment and related supplies as 
required in this chapter and in published department billing 
instructions and/or numbered memoranda or when the clini-
cal criteria required in this chapter are not met.

(a) For prior authorization (PA), a provider must submit 
a written request to the department as specified in WAC 388-
554-500(2).

(b) For expedited prior authorization (EPA), a provider 
must establish that the client's condition meets the clinically 
appropriate EPA criteria outlined in this chapter and in the 
department's published enteral nutrition billing instructions. 
The appropriate EPA number must be used when the pro-
vider bills the department.

(c) Upon request, a provider must provide documenta-
tion to the department showing how the client's condition met 
the criteria for PA or EPA.

(2) Authorization requirements in this chapter are not a 
denial of service for the client.

(3) When an oral enteral nutrition product or tube-deliv-
ered enteral nutrition equipment or related-supply requires 
authorization, the provider must properly request authoriza-
tion in accordance with the department's rules, billing 
instructions, and numbered memoranda.

(4) When authorization is not properly requested, the 
department rejects and returns the request to the provider for 
further action.  The department does not consider the rejec-
tion of the request to be a denial of service.

(5) The department's authorization does not necessarily 
guarantee payment.

(6) The department evaluates requests for authorization 
for covered enteral nutrition products, equipment, and 
related-supplies that exceed limitations in this chapter on a 
case-by-case basis in accordance with WAC 388-501-0169.

(7) The department may recoup any payment made to a 
provider if the department later determines that the service 
was not properly authorized or did not meet the EPA criteria. 
Refer to WAC 388-502-0100 (1)(c).

(8) If a fee-for-service client enrolls in a department-con-
tracted MCO before the department completes the purchase 
or rental of prescribed enteral products, necessary equipment 
and supplies:

(a) The department rescinds the authorization of the pur-
chase or rental;

(b) The department stops paying for any equipment on 
the last day of the month preceding the month in which the 
client becomes enrolled in the managed care plan; and

(c) The department-contracted MCO determines the cli-
ent's continuing need for the equipment and is then responsi-
ble for the client.

(9) The department rescinds any authorization for pre-
scribed equipment if the equipment was not delivered to the 
client before the client:

(a) Loses medical eligibility;

(b) Becomes covered by a hospice agency and the equip-
ment is used in the treatment of the terminal diagnosis or 
related condition(s);

(c) Becomes eligible for a department-contracted man-
aged care plan; or

(d) Dies.

AMENDATORY SECTION (Amending WSR 05-04-059, 
filed 1/28/05, effective 3/1/05)

WAC 388-554-800  Noncovered—Enteral nutrition 
((program requirements for WIC program-eligible cli-
ents)) products, equipment, and related-supplies. ((Cli-
ents who qualify for supplemental nutrition from the women, 
infants, and children (WIC) program must receive supple-
mental nutrition through that program.  The medical assis-
tance administration (MAA) may cover the enteral nutrition 
products and supplies for WIC program-eligible clients only 
when all of the following are met:

(1) The provider requests prior authorization for the 
enteral nutrition product or supply;

(2) Documentation from the WIC program is attached to 
the request form that verifies:

(a) The client's enteral nutrition need is in excess of WIC 
program allocations; or

(b) The WIC program cannot supply the prescribed prod-
uct; and

(3) The client meets the enteral nutrition program 
requirements in this chapter)) (1) The department does not 
cover the following:

(a) Nonmedical equipment, supplies, and related ser-
vices, including but not limited to, back-packs, pouches, 
bags, baskets, or other carrying containers; and

(b) Orally administered enteral nutrition products for cli-
ents twenty-one years of age and older.

(2) An exception to rule (ETR), as described in WAC 
388-501-0160, may be requested for a noncovered service.

(3) When EPSDT applies, the department evaluates a 
noncovered service, equipment, or supply according to the 
process in WAC 388-501-0165 to determine if it is medically 
necessary, safe, effective, and not experimental (see WAC 
388-534-0100 for EPSDT rules).

NEW SECTION

WAC 388-554-900  Reimbursement—Enteral nutri-
tion products, equipment, and related-supplies. (1) The 
department's payment for covered enteral nutrition products, 
equipment and related supplies includes all of the following:

(a) Any adjustments or modifications to the equipment 
required within three months of the date of delivery.  This 
does not apply to adjustments required because of changes in 
the client's medical condition;

(b) Instructions to the client and/or caregiver on the safe 
and proper use of equipment provided;

(c) Full service warranty;
(d) Delivery and pick-up; and
(e) Fitting and adjustments.
(2) If changes in circumstance occur during the rental 

period, such as death or ineligibility, the department discon-
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tinues payment effective on the date of the change in circum-
stance.

(3) The department does not pay for simultaneous rental 
and a purchase of any item.

(4) The department does not reimburse providers for 
equipment that is supplied to them at no cost through suppli-
ers/manufacturers.

(5) The provider who furnishes enteral nutrition equip-
ment to a client is responsible for any costs incurred to have 
another provider repair equipment if all of the following 
apply:

(a) Any equipment that the department considers pur-
chased requires repair during the applicable warranty period;

(b) The provider refuses or is unable to fulfill the war-
ranty; and

(c) The client still needs the equipment.
(6) If the rental equipment must be replaced during the 

warranty period, the department recoups fifty percent of the 
total amount previously paid toward rental and eventual pur-
chase of the equipment delivered to the client if:

(a) The provider is unwilling or unable to fulfill the war-
ranty; and

(b) The client still needs the equipment.

WSR 09-14-093
EMERGENCY RULES
DEPARTMENT OF

SOCIAL AND HEALTH SERVICES
(Health and Recovery Services Administration)

[Filed June 30, 2009, 8:01 a.m., effective July 1, 2009]

Effective Date of Rule:  July 1, 2009.
Purpose:  Under sections 201 and 209 of the operating 

budget for fiscal years 2010 and 2011, funding for dental ser-
vices is reduced from current levels.  The department is 
amending language in sections in chapter 388-535 WAC in 
order to meet these targeted budget expenditure levels.  The 
changes include, for clients through age twenty, reducing 
coverage of restorative services (crowns) and reducing cover-
age for repairs to partial dentures; for clients age twenty-one 
and older, reducing coverage for endodontic treatment and 
oral and maxillofacial surgery; and for all clients, reducing 
coverage for partial dentures.

Citation of Existing Rules Affected by this Order: 
Amending WAC 388-535-1084, 388-535-1090, 388-535-
1100, 388-535-1261, 388-535-1266, 388-535-1267, 388-
535-1269, and 388-535-1271.

Statutory Authority for Adoption:  RCW 74.08.090 and 
74.09.800.

Other Authority:  2009-11 omnibus operating budget 
(ESHB 1244).

Under RCW 34.05.350 the agency for good cause finds 
that in order to implement the requirements or reductions in 
appropriations enacted in any budget for fiscal years 2009, 
2010, or 2011, which necessitates the need for the immediate 
adoption, amendment, or repeal of a rule, and that observing 
the time requirements of notice and opportunity to comment 

upon adoption of a permanent rule would be contrary to the 
fiscal needs or requirements of the agency.

Reasons for this Finding:  Emergency rule adoption is 
required in order for the department to comply with sections 
201 and 209 of the operating budget for fiscal years 2010 and 
2011 with respect to dental services.  A CR-101 for the per-
manent rule was filed as WSR 09-04-070 on February 2, 
2009.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 8, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 8, Repealed 0.

Date Adopted:  June 22, 2009.
Stephanie E. Schiller

Rules Coordinator

AMENDATORY SECTION (Amending WSR 07-06-042, 
filed 3/1/07, effective 4/1/07)

WAC 388-535-1084  Covered dental-related services 
for clients through age twenty—Restorative services. The 
department covers medically necessary dental-related restor-
ative services, subject to the coverage limitations listed, for 
clients through age twenty as follows:

(1) Restorative/operative procedures.  The department 
covers restorative/operative procedures performed in a hospi-
tal or an ambulatory surgical center for:

(a) Clients ages eight and younger;
(b) Clients ages nine through twenty only on a case-by-

case basis and when prior authorized; and
(c) Clients of the division of developmental disabilities 

according to WAC 388-535-1099.
(2) Amalgam restorations for primary and perma-

nent teeth.  The department considers:
(a) Tooth preparation, all adhesives (including amalgam 

bonding agents), liners, bases, and polishing as part of the 
amalgam restoration.

(b) The occlusal adjustment of either the restored tooth 
or the opposing tooth or teeth as part of the amalgam restora-
tion.

(c) Buccal or lingual surface amalgam restorations, 
regardless of size or extension, as a one surface restoration. 
The department covers one buccal and one lingual surface per 
tooth.

(d) Multiple amalgam restorations of fissures and 
grooves of the occlusal surface of the same tooth as a one sur-
face restoration.
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(e) Amalgam restorations placed within six months of a 
crown preparation by the same provider or clinic to be 
included in the payment for the crown.

(3) Amalgam restorations for primary posterior teeth 
only.  The department covers amalgam restorations for a 
maximum of two surfaces for a primary first molar and max-
imum of three surfaces for a primary second molar. (See sub-
section (9)(c) of this section for restorations for a primary 
posterior tooth requiring additional surfaces.) The depart-
ment does not pay for additional amalgam restorations.

(4) Amalgam restorations for permanent posterior 
teeth only.  The department:

(a) Covers two occlusal amalgam restorations for teeth 
one, two, three fourteen, fifteen, and sixteen, if the restora-
tions are anatomically separated by sound tooth structure.

(b) Covers amalgam restorations for a maximum of five 
surfaces per tooth for a permanent posterior tooth, once per 
client, per provider or clinic, in a two-year period.

(c) Covers amalgam restorations for a maximum of six 
surfaces per tooth for teeth one, two, three, fourteen, fifteen, 
and sixteen, once per client, per provider or clinic, in a two-
year period (see (a) of this subsection).

(d) Does not pay for replacement of amalgam restoration 
on permanent posterior teeth within a two-year period unless 
the restoration has an additional adjoining carious surface. 
The department pays for the replacement restoration as one 
multi-surface restoration. The client's record must include 
radiographs and documentation supporting the medical 
necessity for the replacement restoration.

(5) Resin-based composite restorations for primary 
and permanent teeth.  The department:

(a) Considers tooth preparation, acid etching, all adhe-
sives (including resin bonding agents), liners and bases, pol-
ishing, and curing as part of the resin-based composite resto-
ration.

(b) Considers the occlusal adjustment of either the 
restored tooth or the opposing tooth or teeth as part of the 
resin-based composite restoration.

(c) Considers buccal or lingual surface resin-based com-
posite restorations, regardless of size or extension, as a one 
surface restoration. The department covers only one buccal 
and one lingual surface per tooth.

(d) Considers resin-based composite restorations of teeth 
where the decay does not penetrate the DEJ to be sealants 
(see WAC 388-535-1082(4) for sealants coverage).

(e) Considers multiple preventive restorative resin, flow-
able composite resin, or resin-based composites for the 
occlusal, buccal, lingual, mesial, and distal fissures and 
grooves on the same tooth as a one surface restoration.

(f) Does not cover preventive restorative resin or flow-
able composite resin on the interproximal surfaces (mesial 
and/or distal) when performed on posterior teeth or the 
incisal surface of anterior teeth.

(g) Considers resin-based composite restorations placed 
within six months of a crown preparation by the same pro-
vider or clinic to be included in the payment for the crown.

(6) Resin-based composite restorations for primary 
teeth only.  The department covers:

(a) Resin-based composite restorations for a maximum 
of three surfaces for a primary anterior tooth (see subsection 

(9)(b) of this section for restorations for a primary anterior 
tooth requiring a four or more surface restoration). The 
department does not pay for additional composite or amal-
gam restorations on the same tooth after three surfaces.

(b) Resin-based composite restorations for a maximum 
of two surfaces for a primary first molar and a maximum of 
three surfaces for a primary second molar. (See subsection 
(9)(c) of this subsection for restorations for a primary poste-
rior tooth requiring additional surfaces.) The department does 
not pay for additional composite restorations on the same 
tooth.

(c) Glass ionimer restorations only for primary teeth, and 
only for clients ages five and younger. The department pays 
for these restorations as a one surface resin-based composite 
restoration.

(7) Resin-based composite restorations for perma-
nent teeth only.  The department covers:

(a) Two occlusal resin-based composite restorations for 
teeth one, two, fourteen, fifteen, and sixteen if the restora-
tions are anatomically separated by sound tooth structure.

(b) Resin-based composite restorations for a maximum 
of five surfaces per tooth for a permanent posterior tooth, 
once per client, per provider or clinic, in a two-year period.

(c) Resin-based composite restorations for a maximum 
of six surfaces per tooth for permanent posterior teeth one, 
two, three, fourteen, fifteen, and sixteen, once per client, per 
provider or clinic, in a two-year period (see (a) of this subsec-
tion).

(d) Resin-based composite restorations for a maximum 
of six surfaces per tooth for a permanent anterior tooth, once 
per client, per provider or clinic, in a two-year period.

(e) Replacement of resin-based composite restoration on 
permanent teeth within a two-year period only if the restora-
tion has an additional adjoining carious surface. The depart-
ment pays the replacement restoration as a one multi-surface 
restoration. The client's record must include radiographs and 
documentation supporting the medical necessity for the 
replacement restoration.

(8) Crowns.  The department:
(a) Covers the following crowns once every five years, 

per tooth, for permanent anterior teeth for clients ages twelve 
through twenty when the crowns meet prior authorization cri-
teria in WAC 388-535-1220 and the provider follows the 
prior authorization requirements in (d) of this subsection:

(i) Porcelain/ceramic crowns to include all porcelains, 
glasses, glass-ceramic, and porcelain fused to metal crowns; 
and

(ii) Resin crowns and resin metal crowns to include any 
resin-based composite, fiber, or ceramic reinforced polymer 
compound.

(b) ((Covers full coverage metal crowns once every five 
years, per tooth, for permanent posterior teeth to include high 
noble, titanium, titanium alloys, noble, and predominantly 
base metal crowns for clients ages eighteen through twenty 
when they meet prior authorization criteria and the provider 
follows the prior authorization requirements in (d) and (e) of 
this subsection.

(c))) Considers the following to be included in the pay-
ment for a crown:

(i) Tooth and soft tissue preparation;
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(ii) Amalgam and resin-based composite restoration, or 
any other restorative material placed within six months of the 
crown preparation. Exception:  The department covers a one 
surface restoration on an endodontically treated tooth, or a 
core buildup or cast post and core;

(iii) Temporaries, including but not limited to, temporary 
restoration, temporary crown, provisional crown, temporary 
prefabricated stainless steel crown, ion crown, or acrylic 
crown;

(iv) Packing cord placement and removal;
(v) Diagnostic or final impressions;
(vi) Crown seating, including cementing and insulating 

bases;
(vii) Occlusal adjustment of crown or opposing tooth or 

teeth; and
(viii) Local anesthesia.
(((d))) (c) Requires the provider to submit the following 

with each prior authorization request:
(i) Radiographs to assess all remaining teeth;
(ii) Documentation and identification of all missing 

teeth;
(iii) Caries diagnosis and treatment plan for all remain-

ing teeth, including a caries control plan for clients with ram-
pant caries;

(iv) Pre- and post-endodontic treatment radiographs for 
requests on endodontically treated teeth; and

(v) Documentation supporting a five-year prognosis that 
the client will retain the tooth or crown if the tooth is 
crowned.

(((e))) (d) Requires a provider to bill for a crown only 
after delivery and seating of the crown, not at the impression 
date.

(9) Other restorative services.  The department covers:
(a) All recementations of permanent indirect crowns.
(b) Prefabricated stainless steel crowns with resin win-

dow, resin-based composite crowns, prefabricated esthetic 
coated stainless steel crowns, and fabricated resin crowns for 
primary anterior teeth once every three years without prior 
authorization if the tooth requires a four or more surface res-
toration.

(c) Prefabricated stainless steel crowns for primary pos-
terior teeth once every three years without prior authorization 
if:

(i) Decay involves three or more surfaces for a primary 
first molar;

(ii) Decay involves four or more surfaces for a primary 
second molar; or

(iii) The tooth had a pulpotomy.
(d) Prefabricated stainless steel crowns for permanent 

posterior teeth once every three years when prior authorized.
(e) Prefabricated stainless steel crowns for clients of the 

division of developmental disabilities according to WAC 
388-535-1099.

(f) Core buildup, including pins, only on permanent 
teeth, when prior authorized at the same time as the crown 
prior authorization.

(g) Cast post and core or prefabricated post and core, 
only on permanent teeth, when prior authorized at the same 
time as the crown prior authorization.

Reviser's note:  The typographical error in the above section occurred 
in the copy filed by the agency and appears in the Register pursuant to the 
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 07-06-042, 
filed 3/1/07, effective 4/1/07)

WAC 388-535-1090  Covered dental-related services 
for clients through age twenty—Prosthodontics (remov-
able). The department covers medically necessary prosth-
odontics (removable) services, subject to the coverage limita-
tions listed, for clients through age twenty as follows:

(1) Prosthodontics.  The department:
(a) Requires prior authorization for all removable prosth-

odontic and prosthodontic-related procedures, except as 
stated in (c)(ii)(B) of this subsection. Prior authorization 
requests must meet the criteria in WAC 388-535-1220. In 
addition, the department requires the dental provider to sub-
mit:

(i) Appropriate and diagnostic radiographs of all remain-
ing teeth.

(ii) A dental record which identifies:
(A) All missing teeth for both arches;
(B) Teeth that are to be extracted; and
(C) Dental and periodontal services completed on all 

remaining teeth.
(iii) A prescription written by a dentist when a denturist's 

prior authorization request is for an immediate denture or a 
cast metal partial denture.

(b) Covers complete dentures, as follows:
(i) A complete denture, including an immediate denture 

or overdenture, is covered when prior authorized.
(ii) Three-month post-delivery care (e.g., adjustments, 

soft relines, and repairs) from the seat date of the complete 
denture, is considered part of the complete denture procedure 
and is not paid separately.

(iii) Replacement of an immediate denture with a com-
plete denture is covered if the complete denture is prior 
authorized at least six months after the seat date of the imme-
diate denture.

(iv) Replacement of a complete denture or overdenture is 
covered only if prior authorized at least five years after the 
seat date of the complete denture or overdenture being 
replaced.  The replacement denture must be prior authorized.

(c) Covers partial dentures, as follows:
(i) A partial denture, including a resin ((or flexible base)) 

partial denture, is covered for anterior and posterior teeth 
when the partial denture meets the following department cov-
erage criteria.

(A) The remaining teeth in the arch must have a reason-
able periodontal diagnosis and prognosis;

(B) The client has established caries control;
(C) One or more anterior teeth are missing or four or 

more posterior teeth are missing;
(D) There is a minimum of four stable teeth remaining 

per arch; and
(E) There is a three-year prognosis for retention of the 

remaining teeth.
(ii) Prior authorization of partial dentures:
(A) Is required for clients ages nine and younger; and
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(B) Not required for clients ages ten through twenty. 
Documentation supporting the medical necessity for the ser-
vice must be included in the client's file.

(iii) Three-month post-delivery care (e.g., adjustments, 
soft relines, and repairs) from the seat date of the partial den-
ture, is considered part of the partial denture procedure and is 
not paid separately.

(iv) Replacement of a resin or flexible base denture is 
covered only if prior authorized at least three years after the 
seat date of the resin or flexible base partial denture being 
replaced. The replacement denture must be prior authorized 
and meet department coverage criteria in (c)(i) of this subsec-
tion.

(d) Covers cast-metal framework partial dentures, as fol-
lows:

(i) Cast-metal framework with resin-based partial den-
tures, including any conventional clasps, rests, and teeth, are 
covered for clients ages eighteen through twenty only once in 
a five-year period, on a case-by-case basis, when prior autho-
rized and department coverage criteria listed in subsection 
(d)(v) of this subsection are met.

(ii) Cast-metal framework partial dentures for clients 
ages seventeen and younger are not covered.

(iii) Three-month post-delivery care (e.g., adjustments, 
soft relines, and repairs) from the seat date of the cast metal 
partial denture is considered part of the partial denture proce-
dure and is not paid separately.

(iv) Replacement of a cast metal framework partial den-
ture is covered on a case-by-case basis and only if placed at 
least five years after the seat date of the partial denture being 
replaced. The replacement denture must be prior authorized 
and meet department coverage criteria listed in (d)(v) of this 
subsection.

(v) Department authorization and payment for cast metal 
framework partial dentures is based on the following criteria:

(A) The remaining teeth in the arch must have a stable 
periodontal diagnosis and prognosis;

(B) The client has established caries control;
(C) All restorative and periodontal procedures must be 

completed before the request for prior authorization is sub-
mitted;

(D) There are fewer than eight posterior teeth in occlu-
sion;

(E) There is a minimum of four stable teeth remaining 
per arch; and

(F) There is a five-year prognosis for the retention of the 
remaining teeth.

(vi) The department may consider resin partial dentures 
as an alternative if the department determines the criteria for 
cast metal framework partial dentures listed in (d)(v) of this 
subsection are not met.

(e) Requires a provider to bill for removable prosthetic 
procedures only after the seating of the prosthesis, not at the 
impression date. Refer to subsection (2)(e) and (f) for what 
the department may pay if the removable prosthesis is not 
delivered and inserted.

(f) Requires a provider to submit the following with a 
prior authorization request for removable prosthetics for a 
client residing in an alternate living facility (ALF) as defined 
in WAC 388-513-1301 or in a nursing facility:

(i) The client's medical diagnosis or prognosis;
(ii) The attending physician's request for prosthetic ser-

vices;
(iii) The attending dentist's or denturist's statement docu-

menting medical necessity;
(iv) A written and signed consent for treatment from the 

client's legal guardian when a guardian has been appointed; 
and

(v) A completed copy of the denture/partial appliance 
request for skilled nursing facility client form (DSHS 13-
788) available from the department's published billing 
instructions.

(g) Limits removable partial dentures to resin-based par-
tial dentures for all clients residing in one of the facilities 
listed in (f) of this subsection. The department may consider 
cast metal partial dentures if the criteria in subsection (1)(d) 
are met.

(h) Requires a provider to deliver services and proce-
dures that are of acceptable quality to the department.  The 
department may recoup payment for services that are deter-
mined to be below the standard of care or of an unacceptable 
product quality.

(2) Other services for removable prosthodontics.  The 
department covers:

(a) Adjustments to complete and partial dentures three 
months after the date of delivery.

(b) Repairs to complete and partial dentures, once in a 
twelve month period. The department covers additional 
repairs on a case-by-case basis and when prior authorized.

(c) A laboratory reline or rebase to a complete or cast-
metal partial denture, once in a three-year period when per-
formed at least six months after the seating date. An addi-
tional reline or rebase may be covered for complete or cast-
metal partial dentures on a case-by-case basis when prior 
authorized.

(d) Up to two tissue conditionings, and only when per-
formed within three months after the seating date.

(e) Laboratory fees, subject to the following:
(i) The department does not pay separately for laboratory 

or professional fees for complete and partial dentures; and
(ii) The department may pay part of billed laboratory 

fees when the provider obtains prior authorization, and the 
client:

(A) Is not eligible at the time of delivery of the prosthe-
sis;

(B) Moves from the state;
(C) Cannot be located;
(D) Does not participate in completing the complete, 

immediate, or partial dentures; or
(E) Dies.
(f) A provider must submit copies of laboratory prescrip-

tions and receipts or invoices for each claim when billing for 
laboratory fees.

AMENDATORY SECTION (Amending WSR 07-06-042, 
filed 3/1/07, effective 4/1/07)

WAC 388-535-1100  Dental-related services not cov-
ered for clients through age twenty. (1) The department 
does not cover the following for clients through age twenty:
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(a) The dental-related services described in subsection 
(2) of this section unless the services are covered under the 
early periodic screening, diagnosis and treatment (EPSDT) 
program. See WAC 388-534-0100 for information about the 
EPSDT program.

(b) Any service specifically excluded by statute.
(c) More costly services when less costly, equally effec-

tive services as determined by the department are available.
(d) Services, procedures, treatment, devices, drugs, or 

application of associated services:
(i) Which the department or the Centers for Medicare 

and Medicaid Services (CMS) considers investigative or 
experimental on the date the services were provided.

(ii) That are not listed as covered in one or both of the 
following:

(A) Washington Administrative Code (WAC).
(B) The department's current published documents.
(2) The department does not cover dental-related ser-

vices listed under the following categories of service for cli-
ents through age twenty (see subsection (1)(a) of this section 
for services provided under the EPSDT program):

(a) Diagnostic services.  The department does not cover:
(i) Extraoral radiographs.
(ii) Comprehensive periodontal evaluations.
(b) Preventive services.  The department does not 

cover:
(i) Nutritional counseling for control of dental disease.
(ii) Tobacco counseling for the control and prevention of 

oral disease.
(iii) Removable space maintainers of any type.
(iv) Sealants placed on a tooth with the same-day 

occlusal restoration, preexisting occlusal restoration, or a 
tooth with occlusal decay.

(v) Space maintainers for clients ages nineteen through 
twenty.

(c) Restorative services.  The department does not 
cover:

(i) Restorations for wear on any surface of any tooth 
without evidence of decay through the enamel or on the root 
surface;

(ii) Gold foil restorations.
(((ii))) (iii) Metallic, resin-based composite, or porce-

lain/ceramic inlay/onlay restorations.
(((iii))) (iv) Crowns for cosmetic purposes (e.g., peg lat-

erals and tetracycline staining).
(((iv))) (v) Permanent crowns for ((third molars one, six-

teen, seventeen, and thirty-two)) bicuspids or molar teeth.
(((v))) (vi) Temporary or provisional crowns (including 

ion crowns).
(((vi))) (vii) Labial veneer resin or porcelain laminate 

restorations.
(((vii))) (viii) Any type of coping.
(((viii))) (ix) Crown repairs.
(((ix))) (x) Polishing or recontouring restorations or 

overhang removal for any type of restoration.
(d) Endodontic services.  The department does not 

cover:
(i) Any endodontic therapy on primary teeth, except as 

described in WAC 388-535-1086 (3)(a).

(ii) Apexification/recalcification for root resorption of 
permanent anterior teeth.

(iii) Any apexification/recalcification procedures for 
bicuspid or molar teeth.

(iv) Any apicoectomy/periradicular services for bicuspid 
or molar teeth.

(v) Any surgical endodontic procedures including, but 
not limited to, retrograde fillings (except for anterior teeth), 
root amputation, reimplantation, and hemisections.

(e) Periodontic services.  The department does not 
cover:

(i) Surgical periodontal services including, but not lim-
ited to:

(A) Gingival flap procedures.
(B) Clinical crown lengthening.
(C) Osseous surgery.
(D) Bone or soft tissue grafts.
(E) Biological material to aid in soft and osseous tissue 

regeneration.
(F) Guided tissue regeneration.
(G) Pedicle, free soft tissue, apical positioning, subepi-

thelial connective tissue, soft tissue allograft, combined con-
nective tissue and double pedicle, or any other soft tissue or 
osseous grafts.

(H) Distal or proximal wedge procedures.
(ii) Nonsurgical periodontal services including, but not 

limited to:
(A) Intracoronal or extracoronal provisional splinting.
(B) Full mouth or quadrant debridement.
(C) Localized delivery of chemotherapeutic agents.
(D) Any other type of nonsurgical periodontal service.
(f) Removable prosthodontics.  The department does 

not cover:
(i) Removable unilateral partial dentures.
(ii) Any interim complete or partial dentures.
(iii) Flexible base partial dentures.
(iv) Any type of permanent soft reline (e.g., molloplast).
(v) Precision attachments.
(((iv))) (vi) Replacement of replaceable parts for semi-

precision or precision attachments.
(g) Implant services.  The department does not cover:
(i) Any type of implant procedures, including, but not 

limited to, any tooth implant abutment (e.g., periosteal 
implant, eposteal implant, and transosteal implant), abut-
ments or implant supported crown, abutment supported 
retainer, and implant supported retainer.

(ii) Any maintenance or repairs to procedures listed in 
(g)(i) of this subsection.

(iii) The removal of any implant as described in (g)(i) of 
this subsection.

(h) Fixed prosthodontics.  The department does not 
cover:

(i) Any type of fixed partial denture pontic or fixed par-
tial denture retainer.

(ii) Any type of precision attachment, stress breaker, 
connector bar, coping, cast post, or any other type of fixed 
attachment or prosthesis.

(i) Oral and maxillofacial surgery.  The department 
does not cover:
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(i) Any oral surgery service not listed in WAC 388-535-
1094.

(ii) Any oral surgery service that is not listed in the 
department's list of covered current procedural terminology 
(CPT) codes published in the department's current rules or 
billing instructions.

(j) Adjunctive general services.  The department does 
not cover:

(i) Anesthesia, including, but not limited to:
(A) Local anesthesia as a separate procedure.
(B) Regional block anesthesia as a separate procedure.
(C) Trigeminal division block anesthesia as a separate 

procedure.
(D) Medication for oral sedation, or therapeutic intra-

muscular (IM) drug injections, including antibiotic and injec-
tion of sedative.

(E) Application of any type of desensitizing medicament 
or resin.

(ii) Other general services including, but not limited to:
(A) Fabrication of an athletic mouthguard.
(B) Occlusion analysis.
(C) Occlusal adjustment, tooth or restoration adjustment 

or smoothing, or odontoplasties.
(D) Enamel microabrasion.
(E) Dental supplies such as toothbrushes, toothpaste, 

floss, and other take home items.
(F) Dentist's or dental hygienist's time writing or calling 

in prescriptions.
(G) Dentist's or dental hygienist's time consulting with 

clients on the phone.
(H) Educational supplies.
(I) Nonmedical equipment or supplies.
(J) Personal comfort items or services.
(K) Provider mileage or travel costs.
(L) Fees for no-show, cancelled, or late arrival appoint-

ments.
(M) Service charges of any type, including fees to create 

or copy charts.
(N) Office supplies used in conjunction with an office 

visit.
(O) Teeth whitening services or bleaching, or materials 

used in whitening or bleaching.

AMENDATORY SECTION (Amending WSR 07-06-041, 
filed 3/1/07, effective 4/1/07)

WAC 388-535-1261  Covered dental-related services 
for clients age twenty-one and older—Endodontic ser-
vices. The department covers dental-related endodontic ser-
vices only as listed in this section for clients age twenty-one 
and older (for dental-related services provided to clients eli-
gible under the GA-U or ADATSA program, see WAC 388-
535-1065).

(1) Pulpal debridement.  The department covers pulpal 
debridement on permanent teeth. Pulpal debridement is not 
covered when performed with palliative treatment or when 
performed on the same day as endodontic treatment.

(2) Endodontic treatment.  The department:
(a) Covers endodontic treatment for permanent anterior 

teeth only;

(b) Considers the following included in endodontic treat-
ment:

(i) Pulpectomy when part of root canal therapy; 
(ii) All procedures necessary to complete treatment; and
(iii) All intra-operative and final evaluation radiographs 

for the endodontic procedure.
(c) Pays separately for the following services that are 

related to the endodontic treatment:
(i) Initial diagnostic evaluation; 
(ii) Initial diagnostic radiographs; and
(iii) Post treatment evaluation radiographs if taken at 

least three months after treatment.
(((d) Requires prior authorization for endodontic retreat-

ment and considers endodontic retreatment to include:
(i) The removal of post(s), pin(s), old root canal filling 

material, and all procedures necessary to prepare the canals;
(ii) Placement of new filling material; and
(iii) Retreatment for permanent maxillary and mandibu-

lar anterior teeth only.
(e) Pays separately for the following services that are 

related to the endodontic retreatment:
(i) Initial diagnostic evaluation; 
(ii) Initial diagnostic radiographs; and
(iii) Post treatment evaluation radiographs if taken at 

least three months after treatment.
(f) Does not pay for endodontic retreatment when pro-

vided by the original treating provider or clinic.))

AMENDATORY SECTION (Amending WSR 07-06-041, 
filed 3/1/07, effective 4/1/07)

WAC 388-535-1266  Covered dental-related services 
for clients age twenty-one and older—Prosthodontics 
(removable). The department covers dental-related prosth-
odontics (removable) services only as listed in this section for 
clients age twenty-one and older (for dental-related services 
provided to clients eligible under the GA-U or ADATSA pro-
gram, see WAC 388-535-1065).

(1) Removable prosthodontics.  The department:
(a) Requires prior authorization requests for all remov-

able prosthodontics and prosthodontic-related procedures 
listed in this subsection. Prior authorization requests must 
meet the criteria in WAC 535-1280. In addition, the depart-
ment requires the dental provider to:

(i) Submit:
(A) Appropriate and diagnostic radiographs of all 

remaining teeth. 
(B) A dental record that identifies:
(I) All missing teeth for both arches;
(II) Teeth that are to be extracted; and
(III) Dental and periodontal services completed on all 

remaining teeth.
(C) A prescription written by a dentist when a denturist's 

prior authorization request is for an immediate denture or cast 
metal partial denture.

(ii) Obtain a signed agreement of acceptance from the 
client at the conclusion of the final denture try-in for a depart-
ment authorized complete denture or a cast-metal denture 
described in this section. If the client abandons the complete 
denture or the cast-metal partial denture after signing the 
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agreement of acceptance, the department will deny subse-
quent requests for the same type dental prosthesis if the 
request occurs prior to the dates specified in this section.  A 
copy of the signed agreement that documents the client's 
acceptance of the dental prosthesis must be submitted to the 
department's dental prior authorization section before the 
department pays the claim. 

(b) Covers a complete denture, as follows:
(i) A complete denture, including an immediate denture 

or overdenture, is covered when prior authorized and the 
complete denture meets department coverage criteria;

(ii) Post-delivery care (e.g., adjustments, soft relines, and 
repairs) provided within three months of the seat date of a 
complete denture, is considered part of the complete denture 
procedure and is not paid separately; 

(iii) Replacement of an immediate denture with a com-
plete denture is covered only when the replacement occurs at 
least ((six months)) five years from the seat date of the imme-
diate denture. The replacement complete denture must be 
prior authorized; and

(iv) Replacement of a complete denture or overdenture is 
covered only when the replacement occurs at least five years 
from the seat date of the complete denture or overdenture 
being replaced. The replacement denture must be prior autho-
rized. 

(c) Covers partial dentures as follows:
(i) Department authorization and payment for a resin ((or 

flexible)) base partial denture for anterior and posterior teeth 
is based on the following criteria:

(A) The remaining teeth in the arch must have a reason-
able periodontal diagnosis and prognosis; 

(B) The client has established caries control;     
(C) One or more anterior teeth are missing, or four or 

more posterior teeth (excluding second and third molars) per 
arch are missing (the department does not pay for replace-
ment of second or third molars);

(D) There is a minimum of four stable teeth remaining 
per arch; and

(E) There is a three-year prognosis for retention of all 
remaining teeth. 

(ii) Post-delivery care (e.g. adjustments, soft relines, and 
repairs) provided after three months from the seat date of the 
partial denture, is considered part of the partial denture and is 
not paid separately; and

(iii) Replacement of a resin ((or flexible)) base denture is 
covered only when the replacement occurs at least three years 
from the seat date of the partial denture being replaced. The 
replacement denture must be prior authorized and meet 
department coverage criteria.

(d) Covers cast metal framework partial dentures as fol-
lows:

(i) A cast metal framework with resin-based denture, 
including any conventional clasps, rests, and teeth, is covered 
on a case-by-case basis when prior authorized and depart-
ment coverage criteria listed in (d)(iv) of this subsection are 
met. 

(ii) Post-delivery care (e.g., adjustments, soft relines, and 
repairs) provided within three months of the seat date of the 
cast metal partial denture, is considered part of the partial 
denture procedure and is not paid separately.

(iii) Replacement of a cast metal framework partial den-
ture is covered on a case-by-case basis and only when the 
replacement occurs at least five years from the seat date of 
the partial denture being replaced. The replacement denture 
must be prior authorized and meet department coverage crite-
ria listed in (d)(iv) of this subsection.

(iv) Department authorization and payment for cast 
metal framework partial dentures is based on the following 
criteria:

(A) The remaining teeth in the arch must have a stable 
periodontal diagnosis and prognosis;

(B) The client has established caries control;
(C) All restorative and periodontal procedures must be 

completed before the request for prior authorization is sub-
mitted;

(D) ((There are fewer than eight posterior teeth in occlu-
sion)) Four or more posterior teeth (excluding second and 
third molars) per arch are missing (the department does not 
pay for replacement of second or third molars);

(E) There is a minimum of four stable teeth remaining 
per arch;

(F) There is a five-year prognosis, based on the sole dis-
cretion of the department, for retention of all remaining teeth.

(v) The department may consider resin partial dentures 
as an alternative if the criteria for cast metal framework par-
tial dentures listed in (d)(iv) of this subsection do not meet 
department specifications.

(e) Requires the provider to bill for covered removable 
prosthetic procedures only after the seating of the prosthesis, 
not at the impression date. Refer to (2)(c) and (d) of this sub-
section if the removable prostheses is not delivered and 
inserted. 

(f) Requires a provider to submit the following with prior 
authorization requests for removable prosthetics for a client 
residing in a nursing home, group home, or other facility:

(i) The client's medical diagnosis and prognosis;
(ii) The attending physician's request for prosthetic ser-

vices;
(iii) The attending dentist's or denturist's statement docu-

menting medical necessity;
(iv) A written and signed consent from the client's legal 

guardian when a guardian has been appointed; and
(v) A completed copy of the Denture/Partial Appliance 

Request for Skilled Nursing Facility Client form (DSHS 13-
788) available from the department.

(g) Limits removable partial dentures to resin based par-
tial dentures for all clients who reside in one of the facilities 
listed in (f) of this subsection. The department may consider 
cast metal partial dentures if the criteria in (d) of this subsec-
tion are met.

(h) Requires a provider to deliver services and proce-
dures that are of acceptable quality to the department.  The 
department may recoup payment for services that are deter-
mined to be below the standard of care or of an unacceptable 
product quality.

(2) Other services for removable prosthetics.  The 
department covers:

(a) Repairs to complete ((and partial)) dentures;
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(b) A laboratory reline or rebase to a complete or cast 
metal partial denture, once in a three-year period when per-
formed at least six months after the seat date; and

(c) Laboratory fees, subject to all of the following:
(i) The department does not pay laboratory and profes-

sional fees for complete and partial dentures, except as stated 
in (ii) of this subsection; 

(ii) The department may pay part of billed laboratory 
fees when the provider has obtained prior authorization from 
the department, and:

(A) At the time of delivery of the prosthesis, the patient 
is no longer an eligible medical assistance client (see also 
WAC 388-535-1280(3));

(B) The client moves from the state; or
(C) The client dies.
(iii) A provider must submit copies of laboratory pre-

scriptions and receipts or invoices for each claim when bill-
ing for laboratory fees.

Reviser's note:  The typographical error in the above section occurred 
in the copy filed by the agency and appears in the Register pursuant to the 
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 07-06-041, 
filed 3/1/07, effective 4/1/07)

WAC 388-535-1267  Covered dental-related services 
for clients age twenty-one and older—Oral and maxillofa-
cial surgery services. The department covers oral and max-
illofacial surgery services only as listed in this section for cli-
ents age twenty-one and older (for dental-related services 
provided to clients eligible under the GA-U or ADATSA pro-
gram, see WAC 388-535-1065).

(1) Oral and maxillofacial surgery services.  The 
department:

(a) Requires enrolled dental providers who do not meet 
the conditions in WAC 388-535-1070(3) to bill claims for 
services that are listed in this subsection using only the cur-
rent dental terminology (CDT) codes.

(b) Requires enrolled providers (oral and maxillofacial 
surgeons) who meet the conditions in WAC 388-535-1070(3) 
to bill claims using current procedural terminology (CPT) 
codes unless the procedure is specifically listed in the depart-
ment's current published billing instructions as a CDT cov-
ered code (e.g., extractions). 

(c) Does not cover oral surgery services described in 
WAC 388-535-1267 that are performed in a hospital operat-
ing room or ambulatory surgery center.

(d) Requires the client's record to include supporting 
documentation for each type of extraction or any other surgi-
cal procedure billed to the department. The documentation 
must include:

(i) An appropriate consent form signed by the client or 
the client's legal representative; 

(ii) Appropriate radiographs;
(iii) Medical justification with diagnosis;
(iv) Client's blood pressure, when appropriate;
(v) A surgical narrative;
(vi) A copy of the post-operative instructions; and
(vii) A copy of all pre- and post-operative prescriptions. 
(e) Covers routine and surgical extractions.  

(f) Covers debridement of a granuloma or cyst that is 
five millimeters or greater in diameter. The department 
includes debridement of a granuloma or cyst that is less than 
five millimeters as part of the global fee for the extraction.

(g) Covers biopsy, as follows:
(i) Biopsy of soft oral tissue ((or brush biopsy do)) does

not require prior authorization; and
(ii) All biopsy reports must be kept in the client's record.
(h) ((Covers alveoloplasty only when three or more teeth 

are extracted per arch.
(i))) Covers surgical excision of soft tissue lesions only 

on a case-by-case basis and when prior authorized.
(((j) Covers only the following excisions of bone tissue 

in conjunction with placement of immediate, complete, or 
partial dentures when prior authorized:

(i) Removal of lateral exostosis;
(ii) Removal of torus palatinus or torus mandibularis; 

and
(iii) Surgical reduction of soft tissue or osseous tuberos-

ity.))
(2) Surgical incision-related services.  The department 

covers ((the following surgical incision-related services:
(a))) uncomplicated intraoral and extraoral soft tissue 

incision and drainage of abscess. The department does not 
cover this service when combined with an extraction or root 
canal treatment. Documentation supporting medical neces-
sity must be in the client's record((; and

(b) Removal of foreign body from mucosa, skin, or sub-
cutaneous alveolar tissue when prior authorized.  Documen-
tation supporting medical necessity must be in the client's 
record)).

AMENDATORY SECTION (Amending WSR 07-06-041, 
filed 3/1/07, effective 4/1/07)

WAC 388-535-1269  Covered dental-related services 
for clients age twenty-one and older—Adjunctive general 
services. The department covers dental-related adjunctive 
general services only as listed in this section for clients age 
twenty-one and older (for dental-related services provided to 
clients eligible under the GA-U or ADATSA program, see 
WAC 388-535-1065).

(1) Adjunctive general services.  The department: 
(a) Covers palliative (emergency) treatment, not to 

include pulpal debridement, for treatment of dental pain, lim-
ited to once per day, per client, as follows:

(i) The treatment must occur during limited evaluation 
appointments; 

(ii) A comprehensive description of diagnosis and ser-
vices provided must be documented in the client's record; and

(iii) Appropriate radiographs must be in the client's 
record to support medical necessity for the treatment.

(b) Covers local anesthesia and regional blocks as part of 
the global fee for any procedure being provided to clients.

(c) Covers office based oral or parenteral sedation:
(i) For services listed as covered in WAC 388-535-1267;
(ii) For all current published current procedural termi-

nology (CPT) dental codes;
(iii) When the provider's current valid anesthesia permit 

is on file with the department; and
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(iv) For clients of the division of developmental disabil-
ities according to WAC 388-535-1099.

(d) Covers office based general anesthesia for:
(i) Extraction of three or more teeth;
(ii) ((Services listed as covered in WAC 388-535-1267 

(1)(h) and (j);
(iii) For)) All current published CPT dental codes;
(((iv))) (iii) When the provider's current valid anesthesia 

permit is on file with the department; and
(((v))) (iv) For clients of the division of developmental 

disabilities, according to WAC 388-535-1099.
(e) Covers inhalation of nitrous oxide, once per day.
(f) Requires providers of oral or parenteral conscious 

sedation, or general anesthesia to meet:
(i) The prevailing standard of care;
(ii) The provider's professional organizational guide-

lines;
(iii) The requirements in chapter 246-817 WAC; and
(iv) Relevant department of health (DOH) medical, den-

tal, and nursing anesthesia regulations;
(g) Pays for anesthesia services according to WAC 388-

535-1350;
(h) Covers professional consultation/diagnostic services 

as follows:
(i) A dentist or a physician other than the practitioner 

providing treatment must provide the services; and
(ii) A client must be referred by the department for the 

services to be covered.
(2) Nonemergency dental services.  The department 

covers nonemergency dental services performed in a hospital 
or ambulatory surgical center for clients of the division of 
developmental disabilities according to WAC 388-535-1099.

(3) Professional visits.  The department covers:
(a) Up to two house/extended care facility calls (visits) 

per facility, per provider. The department limits payment to 
two facilities per day, per provider.

(b) One hospital call (visit), including emergency care, 
per day, per provider, per client. The department does not pay 
for additional hospital calls if billed for the same client on the 
same day.

(c) Emergency office visits after regularly scheduled 
hours. The department limits payment to one emergency visit 
per day, per provider.

(4) Drugs and/or medicaments (pharmaceuticals).
The department covers drugs and/or medicaments (pharma-
ceuticals) only when used with parenteral conscious sedation, 
deep sedation, or general anesthesia. The department's dental 
program does not pay for oral sedation medications.

(5) Miscellaneous services.  The department covers:
(a) Behavior management that requires the assistance of 

one additional dental staff other than the dentist only for cli-
ents of the division of developmental disabilities((.)) (see 
WAC 388-535-1099).  Documentation supporting the need 
for the behavior management must be in the client's record.

(b) Treatment of post-surgical complications (e.g., dry 
socket). Documentation supporting the medical necessity for 
the service must be in the client's record.

AMENDATORY SECTION (Amending WSR 07-06-041, 
filed 3/1/07, effective 4/1/07)

WAC 388-535-1271  Dental-related services not cov-
ered for clients age twenty-one and older. (1) The depart-
ment does not cover the following for clients age twenty-one 
and older (see WAC 388-535-1065 for dental-related ser-
vices for clients eligible under the GA-U or ADATSA pro-
gram):

(a) The dental-related services and procedures described 
in subsection (2) of this section;

(b) Any service specifically excluded by statute;
(c) More costly services when less costly, equally effec-

tive services as determined by the department are available; 
and

(d) Services, procedures, treatment, devices, drugs, or 
application of associated services:

(i) Which the department or the Centers for Medicare 
and Medicaid Services (CMS) considers investigative or 
experimental on the date the services were provided. 

(ii) That are not listed as covered in one or both of the 
following:

(A) Washington Administrative Code (WAC).
(B) The department's published documents (e.g., billing 

instructions).
(2) The department does not cover dental-related ser-

vices listed under the following categories of service for cli-
ents age twenty-one and older:  

(a) Diagnostic services.  The department does not cover:
(i) Detailed and extensive oral evaluations or reevalua-

tions;
(ii) Comprehensive periodontal evaluations;
(iii) Extraoral or occlusal intraoral radiographs;
(iv) Posterior-anterior or lateral skull and facial bone sur-

vey films;
(v) Sialography;
(vi) Any temporomandibular joint films;
(vii) Tomographic survey;
(viii) Cephalometric films;
(ix) Oral/facial photographic images; 
(x) Viral cultures, genetic testing, caries susceptibility 

tests, adjunctive prediagnostic tests, or pulp vitality tests; or
(xi) Diagnostic casts. 
(b) Preventive services.  The department does not 

cover:
(i) Nutritional counseling for control of dental disease;
(ii) Tobacco counseling for the control and prevention of 

oral disease;
(iii) Oral hygiene instructions (included as part of the 

global fee for oral prophylaxis);
(iv) Removable space maintainers of any type; 
(v) Sealants; 
(vi) Space maintainers of any type or recementation of 

space maintainers; or
(vii) Fluoride trays of any type.
(c) Restorative services.  The department does not 

cover:
(i) Restorative/operative procedures performed in a hos-

pital operating room or ambulatory surgical center for clients 
age twenty-one and older. For clients of the division of devel-
opmental disabilities, see WAC 388-535-1099;
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(ii) Restorations for wear on any surface of any tooth 
without evidence of decay through the enamel or on the root 
surface;

(iii) Gold foil restorations;
(((iii))) (iv) Metallic, resin-based composite, or porce-

lain/ceramic inlay/onlay restorations;
(((iv))) (v) Prefabricated resin crowns;
(((v))) (vi) Temporary or provisional crowns (including 

ion crowns);
(((vi))) (vii) Any type of permanent or temporary crown. 

For clients of the division of developmental disabilities see 
WAC 388-535-1099;

(((vii))) (viii) Recementation of any crown, inlay/onlay, 
or any other type of indirect restoration;

(((viii))) (ix) Sedative fillings; 
(((ix))) (x) Preventive restorative resins; 
(((x))) (xi) Any type of core buildup, cast post and core, 

or prefabricated post and core;
(((xi))) (xii) Labial veneer resin or porcelain laminate 

restoration; 
(((xii))) (xiii) Any type of coping; 
(((xiii))) (xiv) Crown repairs; or
(((xix))) (xv) Polishing or recontouring restorations or 

overhang removal for any type of restoration.
(d) Endodontic services.  The department does not 

cover:
(i) Indirect or direct pulp caps;
(ii) Endodontic therapy on any primary teeth for clients 

age twenty-one and older;
(iii) Endodontic therapy on permanent bicuspids or 

molar teeth;
(iv) Endodontic retreatment of permanent anterior, 

bicuspid, or molar teeth;
(v) Any apexification/recalcification procedures;
(((v))) (vi) Any apicoectomy/periradicular service; or
(((vi))) (vii) Any surgical endodontic procedures includ-

ing, but not limited to, retrograde fillings, root amputation, 
reimplantation, and hemisections.

(e) Periodontic services.  The department does not 
cover:

(i) Surgical periodontal services that include, but are not 
limited to:

(A) Gingival or apical flap procedures;
(B) Clinical crown lengthening;
(C) Any type of osseous surgery;
(D) Bone or soft tissue grafts;
(E) Biological material to aid in soft and osseous tissue 

regeneration;
(F) Guided tissue regeneration;
(G) Pedicle, free soft tissue, apical positioning, subepi-

thelial connective tissue, soft tissue allograft, combined con-
nective tissue and double pedicle, or any other soft tissue or 
osseous grafts; or

(H) Distal or proximal wedge procedures; or
(ii) Nonsurgical periodontal services, including but not 

limited to:
(A) Intracoronal or extracoronal provisional splinting;
(B) Full mouth debridement; 
(C) Localized delivery of chemotherapeutic agents; or
(D) Any other type of nonsurgical periodontal service.

(f) Prosthodontics (removable).  The department does 
not cover any type of:

(i) Removable unilateral partial dentures;
(ii) Adjustments to any removable prosthesis;
(iii) Repairs to any partial denture;
(iv) Flexible base partial dentures;
(v) Replacement of second or third molars for any 

removable prosthesis;
(vi) Any type of permanent soft reline (e.g., molloplast);
(vii) Chairside complete or partial denture relines;
(((iv))) (viii) Any interim complete or partial denture; 
(((v))) (ix) Precision attachments; or
(((vi))) (x) Replacement of replaceable parts for semi-

precision or precision attachments.
(g) Oral and maxillofacial prosthetic services.  The 

department does not cover any type of oral or facial prosthe-
sis other than those listed in WAC 388-535-1266. 

(h) Implant services.  The department does not cover:
(i) Any implant procedures, including, but not limited to, 

any tooth implant abutment (e.g., periosteal implant, eposteal 
implant, and transosteal implant), abutments or implant sup-
ported crown, abutment supported retainer, and implant sup-
ported retainer;

(ii) Any maintenance or repairs to procedures listed in 
(h)(i) of this subsection; or

(iii) The removal of any implant as described in (h)(i) of 
this subsection.

(i) Prosthodontics (fixed).  The department does not 
cover any type of:

(i) Fixed partial denture pontic;
(ii) Fixed partial denture retainer;
(iii) Precision attachment, stress breaker, connector bar, 

coping, or cast post; or 
(iv) Other fixed attachment or prosthesis.
(j) Oral and maxillofacial surgery.  The department 

does not cover:
(i) Any nonemergency oral surgery performed in a hos-

pital or ambulatory surgical center for current dental termi-
nology (CDT) procedures;

(ii) Brush biopsy;
(iii) Any type of alveoplasty;
(iv) Any type of excisions of bone tissue including, but 

not limited to:
(A) Removal of lateral exostosis;
(B) Removal of torus palatinus or torus mandibularis; 

and
(C) Surgical reduction of osseous tuberosity.
(v) Any type of surgical reduction of fibrous tuberosity;
(vi) Removal of foreign body from mucosa, skin, or sub-

cutaneous tissue;
(vii) Vestibuloplasty; 
(((iii))) (viii) Frenuloplasty/frenulectomy;
(((iv))) (ix) Any oral surgery service not listed in WAC 

388-535-1267; 
(((v))) (x) Any oral surgery service that is not listed in 

the department's list of covered current procedural terminol-
ogy (CPT) codes published in the department's current rules 
or billing instructions; 
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(((vi))) (xi) Any type of occlusal orthotic splint or 
device, bruxing or grinding splint or device, temporomandib-
ular joint splint or device, or sleep apnea splint or device; or

(((vii))) (xii) Any type of orthodontic service or appli-
ance.

(k) Adjunctive general services.  The department does 
not cover:

(i) Anesthesia to include:
(A) Local anesthesia as a separate procedure;
(B) Regional block anesthesia as a separate procedure;
(C) Trigeminal division block anesthesia as a separate 

procedure;
(D) Analgesia or anxiolysis as a separate procedure 

except for inhalation of nitrous oxide;
(E) Medication for oral sedation, or therapeutic drug 

injections, including antibiotic or injection of sedative; or
(F) Application of any type of desensitizing medicament 

or resin.
(ii) Other general services including, but not limited to:
(A) Fabrication of athletic mouthguard, occlusal guard, 

or nightguard;
(B) Occlusion analysis;
(C) Occlusal adjustment, tooth or restoration adjustment 

or smoothing, or odontoplasties;
(D) Enamel microabrasion;
(E) Dental supplies, including but not limited to, tooth-

brushes, toothpaste, floss, and other take home items;
(F) Dentist's or dental hygienist's time writing or calling 

in prescriptions;
(G) Dentist's or dental hygienist's time consulting with 

clients on the phone;
(H) Educational supplies;
(I) Nonmedical equipment or supplies;
(J) Personal comfort items or services;
(K) Provider mileage or travel costs;
(L) Missed or late appointment fees;
(M) Service charges of any type, including fees to create 

or copy charts;
(N) Office supplies used in conjunction with an office 

visit; or
(O) Teeth whitening services or bleaching, or materials 

used in whitening or bleaching.

WSR 09-15-003
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 09-127—Filed July 1, 2009, 2:07 p.m., effective July 1, 2009, 2:07 

p.m.]

Effective Date of Rule:  Immediately.
Purpose:  Amend commercial fishing rules.
Citation of Existing Rules Affected by this Order: 

Repealing WAC 220-52-05100N; and amending WAC 220-
52-051.

Statutory Authority for Adoption:  RCW 77.12.047 and 
77.04.020.

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 

necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding:  The 2009 state/tribal shrimp 
harvest management plans for Puget Sound require adoption 
of harvest seasons contained in this emergency rule.  This 
emergency rule closes the pot fishery season for spot shrimp 
in Shrimp Management Area 2E because the spot shrimp 
quota has been harvested, along with lowering the weekly 
spot shrimp limit in Catch Area 23A-E.  There is insufficient 
time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  July 1, 2009.
Lori Preuss

for Philip Anderson
Director

NEW SECTION

WAC 220-52-05100P  Puget Sound shrimp pot and 
beam trawl fishery—Season. Notwithstanding the provi-
sions of WAC 220-52-051, effective immediately until fur-
ther notice, it is unlawful to fish for shrimp for commercial 
purposes in Puget Sound except as provided for in this sec-
tion:

(1) Shrimp pot gear:
(a) All waters of Shrimp Management Areas 1A, 1C, 2E, 

2W, 3, 4, and 6 are open to the harvest of all shrimp species 
effective immediately, until further notice, except as pro-
vided for in this section:

(i) All waters of the Discovery Bay Shrimp District are 
closed.

(ii) Effective immediately, until further notice, all waters 
of Shrimp Management Area 2E are closed to the harvest of 
spot shrimp.

(b) The shrimp accounting week is Monday through 
Sunday.

(c) Effective immediately, until further notice, it is 
unlawful for the combined total harvest of spot shrimp by a 
fisher and/or the fisher's alternate operator to exceed 600 
pounds per week, except that it is unlawful for the total har-
vest of spot shrimp by a fisher and/or the fisher's alternate 
operator to exceed 300 pounds per week in Catch Area 23A-
E, or to exceed 300 pounds per week in Catch Areas 26B-1 
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and 26C, or to exceed 300 pounds per week in Catch Area 
26B-2.  It is unlawful to fish for any shrimp while in posses-
sion, on board the fishing vessel, of any spot shrimp from any 
previous accounting week.

(d) It is unlawful to pull shellfish pots for commercial 
purposes in more than one Marine Fish-Shellfish Manage-
ment and Catch Reporting Area per day.  Fishers may move 
all of their shellfish pot gear from one Marine Fish-Shellfish 
Management and Catch Reporting Area to another Marine 
Fish-Shellfish Management and Catch Reporting Area if a 
harvest report is made before the shellfish pot gear is moved. 
The harvest activity report must be made consistent with the 
provisions of WAC 220-52-075 and must also include the 
following additional information.

(i) The number of pots being moved to a new area, and 
the Marine Fish-Shellfish Management and Catch Reporting 
Area that the pots are being moved to.

(e) It is unlawful to set or pull shellfish pots in one 
Marine Fish-Shellfish Management and Catch Reporting 
Area while in possession of shrimp harvested from another 
Marine Fish-Shellfish Management and Catch Reporting 
Area, except shellfish pots may be set in a new fishing area 
subsequent to making a report as indicated in Section 1(e) 
above.

(2) Shrimp beam trawl gear:
(a) Shrimp Management Area (SMA) 3 (outside of the 

Discovery Bay Shrimp District, Sequim Bay and Catch Area 
23D) is open immediately, until further notice.  Sequim Bay 
includes those waters of Catch Area 25A south of a line pro-
jected west from Travis Spit on the Miller Peninsula.

(b) That portion of Catch Area 22A within SMA 1B is 
open immediately, until further notice.

(c) That portion of Catch Area 21A within Shrimp Man-
agement Area 1B will open at 6:00 a.m. July 1, 2009, until 
further notice.

(3) All shrimp taken under this section must be sold to 
licensed Washington wholesale fish dealers.

REPEALER

The following section of the Washington Administrative 
Code is repealed:

WAC 220-52-05100N Puget Sound shrimp pot and 
beam trawl fishery—Season. 
(09-117)

WSR 09-15-004
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 09-128—Filed July 1, 2009, 2:13 p.m., effective July 5, 2009]

Effective Date of Rule:  July 5, 2009.
Purpose:  Amend personal use fishing rules.
Citation of Existing Rules Affected by this Order: 

Repealing WAC 232-28-61900F; and amending WAC 232-
28-619.

Statutory Authority for Adoption:  RCW 77.12.047 and 
77.04.020.

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding:  As of June 30, only five hun-
dred fifty chinook broodstock have been trapped at the hatch-
ery.  The closure of the selective chinook sport fishery on the 
Skykomish River is necessary in order to fulfill broodstock 
collection requirements.  There is insufficient time to adopt 
permanent rules.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  July 1, 2009.
Lori Preuss

for Philip Anderson
Director

NEW SECTION

WAC 232-28-61900F  Exceptions to statewide rules—
Skykomish River. Notwithstanding the provisions of WAC 
232-28-619, effective July 5 through July 31, 2009, it is 
unlawful to retain Chinook salmon in waters of the Skykom-
ish River from Lewis Street Bridge in Monroe upstream to 
the Wallace River.

REPEALER

The following section of the Washington Administrative 
Code is repealed effective August 1, 2009:

WAC 232-28-61900F Exceptions to statewide 
rules—Skykomish River.
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EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 09-129—Filed July 1, 2009, 2:16 p.m., effective July 1, 2009, 2:16 

p.m.]

Effective Date of Rule:  Immediately.
Purpose:  Amend personal use fishing rules.
Citation of Existing Rules Affected by this Order: 

Repealing WAC 232-28-61900G; and amending WAC 232-
28-619.

Statutory Authority for Adoption:  RCW 77.12.047 and 
77.04.020.

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding:  Due to the later than normal 
Columbia River spring chinook run timing, significant num-
bers of Cle Elum Hatchery chinook adults and jacks are still 
in this section of the river and are available for harvest.  There 
is insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  July 1, 2009.
Lori Preuss

for Philip Anderson
Director

NEW SECTION

WAC 232-28-61900G  Exceptions to statewide 
rules—Yakima River. Notwithstanding the provisions of 
WAC 232-28-619:

(1) Effective immediately through July 15, 2009, a per-
son may fish for salmon in waters of the Yakima River from 
the Interstate 82 Bridge at Union Gap upstream to the Burl-
ington Northern Railroad Bridge, approximately 500 feet 
downstream of Roza Dam.

(a) Daily limit of two hatchery salmon.  Minimum size of 
12 inches in length.

(b) Night closure in effect.

(c) One, single-pointed, barbless hook with a gap from 
point to shank of 3/4-inch or less is required for all species. 
Use of bait is allowed.

REPEALER

The following section of the Washington Administrative 
Code is repealed effective July 16, 2009:

WAC 232-28-61900G Exceptions to statewide 
rules—Yakima River.

WSR 09-15-007
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 09-130—Filed July 1, 2009, 4:30 p.m., effective July 1, 2009, 4:30 

p.m.]

Effective Date of Rule:  Immediately.
Purpose:  Amend personal use fishing rules.
Citation of Existing Rules Affected by this Order: 

Repealing WAC 232-28-61900J; and amending WAC 232-
28-619.

Statutory Authority for Adoption:  RCW 77.12.047 and 
77.04.020.

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding:  The Yakama Nation and 
Washington department of fish and wildlife are beginning the 
reintroduction of anadromous sockeye salmon in the upper 
Cle Elum Basin with the transfer to Cle Elum Lake of 1,000 
adult sockeye salmon trapped at Priest Rapids Dam on the 
Columbia River.  A percentage of the fish will be released 
with radio-tags so they can be tracked in the lake to under-
stand their prespawning behavior and their behavior later this 
fall when they migrate into the upper Cle Elum River to 
select spawning habitat.  Few anadromous sockeye will be 
smaller than sixteen inches, and few landlocked kokanee are 
greater than twelve inches; therefore a fourteen inch size 
threshold will allow the kokanee fishery to proceed this sum-
mer without inadvertently harvesting valuable sockeye dedi-
cated to the reintroduction effort.  There is insufficient time 
to adopt permanent rules.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 1, Amended 0, Repealed 1.
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Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  July 1, 2009.
Lori Preuss

for Philip Anderson
Director

NEW SECTION
WAC 232-28-61900J  Exceptions to statewide rules—

Cle Elum Lake (Reservoir). Notwithstanding the provisions 
of WAC 232-28-619, effective immediately through October 
28, 2009, in waters of Cle Elum Lake, the maximum size for 
kokanee is 14 inches in length.

REPEALER

The following section of the Washington Administrative 
Code is repealed effective October 29, 2009:

WAC 232-28-61900J Exceptions to statewide 
rules—Cle Elum Lake.

WSR 09-15-011
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 09-131—Filed July 2, 2009, 12:58 p.m., effective July 2, 2009, 12:58 

p.m.]

Effective Date of Rule:  Immediately.
Purpose:  Amend personal use fishing rules.
Citation of Existing Rules Affected by this Order: 

Amending WAC 232-28-619.
Statutory Authority for Adoption:  RCW 77.12.047 and 

77.04.020.
Under RCW 34.05.350 the agency for good cause finds 

that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding:  The July 1 opening date allow-
ing retention of adult chinook and coho was inadvertently 
included in the permanent regulation intended to begin Sep-
tember 1.  During July and August adult spring chinook are 
present in the system and require protection in order to meet 
conservation objectives.  There is insufficient time to adopt 
permanent rules.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  July 2, 2009.
Joe Stohr

for Philip Anderson
Director

NEW SECTION

WAC 232-28-61900K  Exceptions to statewide 
rules—Quinault River. Notwithstanding the provisions of 
WAC 232-28-619, it is unlawful to violate the following pro-
visions in waters of the Quinault River from the mouth at the 
upper end of Quinault Lake upstream to the National Park 
boundary, provided that unless otherwise amended, all per-
manent rules remain in effect:

(1) Effective immediately through August 31, 2009, 
daily limit six jack salmon, minimum size 12 inches in 
length.

(2) Effective September 1, 2009 until further notice, 
daily limit six salmon, only two of which may be adults; min-
imum size 12 inches in length.  Release chum and sockeye.

WSR 09-15-022
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 09-132—Filed July 6, 2009, 4:18 p.m., effective July 8, 2009, 6:00 

a.m.]

Effective Date of Rule:  July 8, 2009, 6:00 a.m.
Purpose:  The purpose of this rule making is to provide 

for treaty Indian fishing opportunity in the Columbia River 
while protecting salmon listed as threatened or endangered 
under the Endangered Species Act.  This rule making imple-
ments federal court orders governing Washington's relation-
ship with treaty Indian tribes and federal law governing 
Washington's relationship with Oregon.

Citation of Existing Rules Affected by this Order: 
Repealing WAC 220-32-05100Q; and amending WAC 220-
32-051.

Statutory Authority for Adoption:  RCW 77.04.130, 
77.12.045, and 77.12.047.

Other Authority:  United States v. Oregon, Civil No. 68-
513-KI (D. Or.), Order Adopting 2008-2017 United States v. 
Oregon Management Agreement (Aug. 12, 2008) (Doc. No. 
2546); Puget Sound Gillnetters Ass'n v. Moos, 92 Wn.2d 939, 
603 P.2d 819 (1979); State v. James, 72 Wn.2d 746, 435 P.2d 
521 (1967); 40 Stat. 515 (Columbia River compact).
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Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest; and that 
state or federal law or federal rule or a federal deadline for 
state receipt of federal funds requires immediate adoption of 
a rule.

Reasons for this Finding:  Sets the fourth weekly fishing 
period for summer season treaty gillnet fisheries.  Based on 
in-season forecasts, chinook and sockeye are available for 
treaty Indian harvest.  Continues to allow the sales of fish 
caught in treaty Indian platform and hook and line fisheries. 
Also continues to allow sales of these fish caught in tributary 
fisheries and the area immediately below Bonneville Dam 
(see next paragraph) by enrolled Yakama Nation tribal mem-
bers when the mainstem above Bonneville Dam is open for 
commercial sales.  Impact limits on Endangered Species Act 
(ESA)-listed chinook allow these fish to remain available for 
treaty Indian fisheries.  Harvest is expected to remain within 
the allocation and guidelines of the 2008-2017 management 
agreement.  Rule is consistent with action of the Columbia 
River compact on May 26 and July 6, 2009.  Conforms state 
rules with tribal rules.  There is insufficient time to promul-
gate permanent regulations.

New regulations for 2009 include fisheries that are 
described in the memo of agreement between Washington 
state and the Yakama Nation.  Yakama Nation tribal mem-
bers will be allowed to fish for subsistence purposes within a 
specific area of the Washington shoreline below Bonneville 
Dam when open for enrolled Yakama Nation members under 
lawfully enacted Yakama Nation tribal subsistence fisheries. 
Sales will be allowed when the open fishery is concurrent 
with either commercial gillnet openings or platform gear in 
Zone 6 (SMCRA 1F, 1G, 1H).  Sales of fish caught in this 
fishery are consistent with mainstem Zone 6 (SMCRA 1F, 
1G, 1H) allowable sales, with the exception of sturgeon 
(which may not be sold or kept for subsistence purposes).

The Yakama, Warm Springs, Umatilla, and Nez Perce 
Indian Tribes have treaty fishing rights in the Columbia River 
and inherent sovereign authority to regulate their fisheries. 
Washington and Oregon also have some authority to regulate 
fishing by treaty Indians in the Columbia River, authority that 
the states exercise jointly under the congressionally ratified 
Columbia River compact.  Sohappy v. Smith, 302 F. Supp. 
899 (D. Or. 1969).  The tribes and the states adopt parallel 
regulations for treaty Indian fisheries under the supervision 
of the federal courts.  Some salmon and steelhead stocks in 
the Columbia River are listed as threatened or endangered 
under the federal ESA.  Columbia River fisheries are moni-
tored very closely to ensure consistency with court orders and 
ESA guidelines.  Because conditions change rapidly, the fish-
eries are managed almost exclusively by emergency rule.  As 
required by court order, the Washington (WDFW) and Ore-
gon (ODFW) departments of fish and wildlife convene public 
hearings and invite tribal participation when considering pro-
posals for new emergency rules affecting treaty fishing 
rights.  Sohappy, 302 F. Supp. at 912.  WDFW and ODFW 

then adopt regulations reflecting agreements reached.  There 
is insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 1, Amended 0, Repealed 1; Federal 
Rules or Standards:  New 1, Amended 0, Repealed 1; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  July 6, 2009.
Philip Anderson

Director

NEW SECTION

WAC 220-32-05100R  Columbia River salmon sea-
sons above Bonneville Dam. Notwithstanding the provi-
sions of WAC 220-32-050, WAC 220-32-051, WAC 220-32-
052, and WAC 220-32-058, effective immediately until fur-
ther notice, it is unlawful for a person to take or possess 
salmon, steelhead, walleye, shad, carp, yellow perch, catfish, 
bass or sturgeon for commercial purposes in Columbia River 
Salmon Management Catch Reporting Areas (SMCRA) 1E, 
1F, 1G, and 1H, except as provided in the following subsec-
tions; and the same prohibitions apply in the Wind River, 
White Salmon River, and Klickitat River, except that individ-
uals possessing treaty fishing rights under the Yakima, Warm 
Springs, Umatilla, and Nez Perce treaties may fish for 
salmon, steelhead, walleye, shad, carp, yellow perch, catfish, 
bass or sturgeon under the following provisions, pursuant to 
lawfully enacted tribal rules:

1. Mainstem Columbia River above Bonneville Dam
a) SEASON:  6:00 a.m. Wednesday, July 8, to 6:00 p.m. 

Saturday, July 11, 2009.
b) AREA:  Zone 6 (SMCRA 1F, 1G, 1H).
c) GEAR:  No mesh restriction on gillnets.
2. Mainstem Columbia River above Bonneville Dam
a) SEASON:  Immediately until further notice.
b) AREA:  Zone 6 (SMCRA 1F, 1G, 1H).
c) GEAR:  Hoop nets, dip bag nets, and rod and reel with 

hook-and-line.
3. Columbia River Tributaries above Bonneville Dam
a) SEASON:  Immediately until further notice, and only 

during those days and hours when the tributaries listed below 
are open under lawfully enacted Yakama Nation tribal sub-
sistence fishery regulations for enrolled Yakama Nation 
members, and have either commercial gillnet openings or 
allow platform gear in Zone 6 (SMCRA 1F, 1G, 1H).

b) AREA:  White Salmon, and Klickitat and Wind rivers.
c) GEAR:  Hoop nets, dip bag nets, and rod and reel with 

hook-and-line.
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4. Mainstem Columbia River below Bonneville Dam
a) SEASON:  Immediately until further notice, and only 

under the conditions in the Memo of Agreement (MOA) 
titled "2007 Memorandum of Agreement Between the 
Yakama Nation and Washington Department of Fish and 
Wildlife Regarding Tribal Fishing Below Bonneville Dam" 
and only for enrolled Yakama Nation members in areas that 
have either commercial gillnet openings or allow platform 
gear in Zone 6 (SMCRA 1F, 1G, 1H).

b) AREA:  (SMCRA) 1E On the Washington shoreline 
from 600 feet below the fish ladder at the Bonneville Dam 
North shore powerhouse, downstream to Beacon Rock (bank 
fishing only).

c) GEAR:  Hoop nets, dip bag nets, and rod and reel with 
hook-and-line, consistent with Yakama Nation regulations.

5. SANCTUARIES:  Standard river mouth and dam sanctu-
aries applicable to these gear types, except the Spring Creek 
Hatchery sanctuary not in effect.

6. ALLOWABLE SALES:  Chinook, coho, sockeye, steel-
head, walleye, shad, carp, yellow perch, catfish and bass. 
Sturgeon may not be sold.  Sturgeon between 43-54 inches in 
fork length in The Dalles and John Day pools (SMCRA 1G, 
1H) may be retained for subsistence.  Sturgeon between 38-
54 inches in fork length in the Bonneville pool (SMCRA 1F) 
may also be retained for subsistence.  Fish may NOT be sold 
on USACE Property below Bonneville Dam, but may be 
caught and transported off USACE Property for sale.  Stur-
geon below Bonneville Dam may NOT be retained and may 
NOT be sold.

7. ADDITIONAL REGULATIONS:  24-hour quick reporting 
required for Washington wholesale dealers, pursuant to 
WAC 220-69-240.

REPEALER

The following section of the Washington Administrative 
Code is repealed effective 6:00 a.m. July 8, 2009:

WAC 220-32-05100Q Columbia River salmon sea-
sons above Bonneville Dam. 
(09-126)

WSR 09-15-029
EMERGENCY RULES
DEPARTMENT OF

SOCIAL AND HEALTH SERVICES
(Economic Services Administration)

[Filed July 7, 2009, 9:24 a.m., effective July 7, 2009, 9:24 a.m.]

Effective Date of Rule:  Immediately.
Purpose:  The department is proposing to amend, via 

emergency adoption WAC 388-424-0020 in order to allow 
Afghan special immigrants to be eligible for federally funded 
Washington Basic Food program for up to eight months as 
allowed under federal law.  This change must be imple-
mented immediately to comply with Public Law No. 111-08 
the Omnibus Appropriation Act, 2009, Division F, Section 
602, and a new federal guidance issued on May 15, 2009, by 

the Food and Nutrition Service, United States Department of 
Agriculture.

Citation of Existing Rules Affected by this Order: 
Amending WAC 388-424-0020.

Statutory Authority for Adoption:  RCW 74.04.050, 
74.04.055, 74.04.057, 74.08.090, 74.04.510, and 74.08A.-
120.

Other Authority:  P.L. No. 111-08 Omnibus Appropria-
tions Act of 2009, Food and Nutrition Service Administration 
Clarification Letter from May 15, 2009, United States 
Department of Agriculture.

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest; and that 
state or federal law or federal rule or a federal deadline for 
state receipt of federal funds requires immediate adoption of 
a rule.

Reasons for this Finding:  To extend the duration of eli-
gibility of Afghan special immigrants for federally funded 
Basic Food benefits from six to eight months from the date of 
entry into the United States or date of adjustment to special 
immigrant status, as required by the Food and Nutrition Ser-
vice Administration,  United States Department of Agricul-
ture Clarification Letter.  This change went into effect March 
11, 2009, and some individuals would receive limited assis-
tance if the department made the change only via the regular 
permanent rule-filing process.  The department is concur-
rently working on the permanent rule-making process.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 1, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 1, Repealed 0.

Date Adopted:  July 6, 2009.
Don Goldsby

Rules Coordinator

AMENDATORY SECTION (Amending WSR 08-14-116, 
filed 6/30/08, effective 8/1/08)

WAC 388-424-0020  How does my alien status impact 
my eligibility for the federally funded Washington Basic 
Food program benefits? (1) If you are a U.S. citizen or U.S. 
national as defined in WAC 388-424-0001 and meet all other 
eligibility requirements, you may receive federal Basic Food 
benefits.
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(2) If you are not a U.S. citizen or U.S. national, you 
must fall within (a), (b), or (c) ((or (d))) of this subsection, 
and meet all other eligibility requirements, in order to receive 
federal Basic Food benefits:

(a) You are a member of one of the following groups of 
"qualified aliens" or similarly defined lawful immigrants as 
defined in WAC 388-424-0001:

(i) Amerasian;
(ii) Asylee;
(iii) Cuban or Haitian entrant;
(iv) Deportation or removal withheld;
(v) Refugee;
(vi) Victim of trafficking;
(vii) Noncitizen American Indian; or
(viii) Hmong or Highland Lao tribal member.
(b)(i) You are a member of one of the following groups 

of qualified aliens as defined in WAC 388-424-0001:
(A) Conditional entrant;
(B) Lawful permanent resident (LPR);
(C) Paroled for one year or more; or
(D) Victim of domestic violence or parent or child of a 

victim.
(ii) And, one of the following also applies to you:
(A) You have worked or can get credit for forty Social 

Security Administration (SSA) work quarters - as described 
in WAC 388-424-0008;

(B) You are an active duty personnel or honorably dis-
charged veteran of the U.S. military or you are the spouse, 
unmarried surviving spouse, or unmarried dependent child of 
someone who meets this requirement, as described in WAC 
388-424-0007(1);

(C) You receive cash or medical benefits based on Sup-
plemental Security Income (SSI) criteria for blindness or dis-
ability;

(D) You have lived in the U.S. as a "qualified alien" as 
described in WAC 388-424-0001 for at least five years;

(E) You are under age eighteen; or
(F) You were lawfully residing in the U.S. on August 22, 

1996 and were born on or before August 22, 1931.
(c) You are a special immigrant from Iraq or Afghanistan

eligible for eight months of federally funded assistance from 
the date of your entry into the United States or from the date 
you received special immigrant status if this occurred after 
your U.S. entry.

(((d) You are a special immigrant from Afghanistan eli-
gible for six months of federally funded assistance from the 
date of your entry into the United States or from the date you 
received special immigrant status if this occurred after your 
U.S. entry.))

(3) If you are ineligible for federal Basic Food benefits 
due to your alien status, you may be eligible for state Basic 
Food benefits (see WAC 388-424-0025).

WSR 09-15-036
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 09-134—Filed July 8, 2009, 11:10 a.m., effective July 8, 2009, 11:10 

a.m.]

Effective Date of Rule:  Immediately.
Purpose:  The purpose of this rule making is to allow 

nontreaty recreational fishing opportunity in the Columbia 
River while protecting fish listed as threatened or endangered 
under the Endangered Species Act (ESA).  This rule making 
implements federal court orders governing Washington's 
relationship with treaty Indian tribes, federal law governing 
Washington's relationship with Oregon, and Washington fish 
and wildlife commission policy guidance for Columbia River 
fisheries.

Citation of Existing Rules Affected by this Order: 
Repealing WAC 232-28-61900P; and amending WAC 232-
28-619.

Statutory Authority for Adoption:  RCW 77.04.130, 
77.12.045, and 77.12.047.

Other Authority:  United States v. Oregon, Civil No. 68-
513-KI (D. Or.), Order Adopting 2008-2017 United States v. 
Oregon Management Agreement (Aug. 12, 2008) (Doc. No. 
2546); Northwest Gillnetters Ass'n v. Sandison, 95 Wn.2d 
638, 628 P.2d 800 (1981); Washington fish and wildlife com-
mission policies concerning Columbia River fisheries; 40 
Stat. 515 (Columbia River compact).

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest; and that 
state or federal law or federal rule or a federal deadline for 
state receipt of federal funds requires immediate adoption of 
a rule.

Reasons for this Finding:  Extends the sturgeon retention 
fishery in the estuary because additional white sturgeon 
remain on the annual harvest guideline.  Action is consistent 
with the sturgeon management plans and commission policy. 
Rule is consistent with joint state actions of Washington 
(WDFW) and Oregon (ODFW) departments of fish and wild-
life on July 7, 2009.  There is insufficient time to promulgate 
permanent regulations.

Washington and Oregon jointly regulate Columbia River 
fisheries under the congressionally ratified Columbia River 
compact.  Four Indian tribes have treaty fishing rights in the 
Columbia River.  The treaties preempt state regulations that 
fail to allow the tribes an opportunity to take a fair share of 
the available fish, and the states must manage other fisheries 
accordingly.  Sohappy v. Smith, 302 F. Supp. 899 (D. Or. 
1969).  A federal court order sets the current parameters for 
sharing between treaty Indians and others.  United States v. 
Oregon, Civil No. 68-513-KI (D. Or.), Order Adopting 2005-
2007 Interim Management Agreement For Upriver Chinook, 
Sockeye, Steelhead, Coho & White Sturgeon (May 11, 2005) 
(Doc. No. 2407).

Some Columbia River Basin salmon and steelhead 
stocks are listed as threatened or endangered under the fed-
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eral ESA.  The National Marine Fisheries Service has issued 
biological opinions under 16 U.S.C. § 1536 that allow for 
some incidental take of these species in treaty and nontreaty 
Columbia River fisheries.  The Washington and Oregon fish 
and wildlife commissions have developed policies to guide 
the implementation of these biological opinions in the states' 
regulation of nontreaty fisheries.

Columbia River nontreaty fisheries are monitored very 
closely to ensure compliance with federal court orders, the 
ESA, and commission guidelines.  Because conditions 
change rapidly, the fisheries are managed almost exclusively 
by emergency rule.  Representatives from WDFW and 
ODFW convene public hearings and take public testimony 
when considering proposals for new emergency rules. 
WDFW and ODFW then adopt regulations reflecting agree-
ments reached.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 1, Amended 0, Repealed 1; Federal 
Rules or Standards:  New 1, Amended 0, Repealed 1; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  July 8, 2009.
Lori Preuss

for Philip Anderson
Director

NEW SECTION

WAC 232-28-61900M  Exceptions to statewide 
rules—Columbia River sturgeon. Notwithstanding the pro-
visions of WAC 232-28-619:

(1) Effective immediately until further notice, it is 
unlawful to retain sturgeon caught in those waters of the 
Columbia River and tributaries from the mouth upstream to 
the Wauna powerlines, and all adjacent Washington tributar-
ies, except under that following seasons:  Fridays, Saturdays, 
and Sundays from July 10 through July 19.

(2) Effective immediately until further notice, it is 
unlawful to retain sturgeon caught in those waters of the 
Columbia River and tributaries from Bonneville Dam 
upstream to McNary Dam.

Reviser's note:  The typographical error in the above section occurred 
in the copy filed by the agency and appears in the Register pursuant to the 
requirements of RCW 34.08.040.

REPEALER

The following section of the Washington Administrative 
Code is repealed:

WAC 232-28-61900P Exceptions to statewide 
rules—Columbia River stur-
geon. (09-101)

WSR 09-15-065
EMERGENCY RULES

PROFESSIONAL EDUCATOR
STANDARDS BOARD

[Filed July 10, 2009, 3:56 p.m., effective July 10, 2009, 3:56 p.m.]

Effective Date of Rule:  Immediately.
Purpose:  Amends WAC 181-78A-105 (3)(a)(iii)(B), 

technical change permitting educator preparation programs 
that add an approved program administrator program are not 
required to have a site visit until the next, regularly sched-
ule[d] visit and still offer the program.

Citation of Existing Rules Affected by this Order: 
Amending WAC 181-78A-105 (3)(a)(iii)(B).

Statutory Authority for Adoption:  RCW 28A.410.210, 
28A.305.130, and 28A.410.010.

Under RCW 34.05.350 the agency for good cause finds 
that in order to implement the requirements or reductions in 
appropriations enacted in any budget for fiscal years 2009, 
2010, or 2011, which necessitates the need for the immediate 
adoption, amendment, or repeal of a rule, and that observing 
the time requirements of notice and opportunity to comment 
upon adoption of a permanent rule would be contrary to the 
fiscal needs or requirements of the agency.

Reasons for this Finding:  Cost associated with duplica-
tive effort to review programs with existing approval for sim-
ilar program.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 1, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 1, Repealed 0.

Date Adopted:  July 10, 2009.
David Brenna

Legislative and
Policy Coordinator
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AMENDATORY SECTION (Amending WSR 06-24-082, 
filed 12/5/06, effective 1/5/07)

WAC 181-78A-105  Procedures for initial approval of 
an educator preparation program. Each college or univer-
sity desiring to establish a preparation program shall comply 
with the following:

(1) Advise the professional educator standards board of 
its desire to establish a preparation program.

(2) Develop with the assistance of the professional edu-
cation advisory board and designated staff of the office of the 
superintendent of public instruction, a written preproposal 
plan which addresses all preproposal components adopted 
and published by the professional educator standards board 
and submit such plan to the designated official of the profes-
sional educator standards board for review and comment. 
Resubmit such plan to the designated official.

(3) Submit such plan to the professional educator stan-
dards board. The college or university may be granted 
approval for full proposal development or denied approval.

(a) If approved, the college or university shall comply 
with the following:

(i) Establish the appropriate professional education advi-
sory board pursuant to WAC 181-78A-205;

(ii) Develop with assistance of the professional educa-
tion advisory board and designated staff of the office of the 
superintendent of public instruction, a written plan which 
includes the following:

(A) Timelines for the implementation of all applicable 
program approval standards during the first year of the pro-
gram;

(B) The criteria that the program will use to assess, in 
multiple ways over time, its candidates' knowledge and skills 
including evidence related to positive impact on student 
learning (WAC 181-78A-205(4)), provided that a col-
lege/university with an approved residency principal pro-
gram which adds an approved program administrator pro-
gram is not required to have a site visit of the program admin-
istrator program until the next regularly scheduled site visit 
of that institution;

(C) How the professional education advisory board was 
involved in program development, including a letter of sup-
port; and

(D) Letters of support from partnership districts and/or 
other agencies.

(iii) Present the written plan to the professional educator 
standards board.

(A) The program may be conditionally approved for up 
to a two-year period in a specific location(s). If not approved, 
the college or university may resubmit its revised plan or 
request a contested hearing via an appeal team appointed by 
the professional educator standards board.

(B) During the second year of approval, staff of the 
office of the superintendent of public instruction shall con-
duct a site visit and/or other forms of documentation to deter-
mine if the program is in full compliance with the 1997 pro-
gram approval standards.

(b) If denied, the college or university may resubmit its 
plan based upon the suggestions of the professional educator 
standards board.

(4) Programs shall be approved for a specific location(s) 
identified in the written plan presented to the professional 
educator standards board.  Institutions seeking to expand an 
existing program to a new location shall submit a request to 
the professional educator standards board which contains the 
following:

(a) A description of the location and facilities;
(b) Verification that no complaints have been filed 

against the program in its current location(s);
(c) A summary of the findings from the most recent site 

review, including how weaknesses, if any, have been 
addressed;

(d) A statement that supports need for the program;
(e) Cost to the students;
(f) Mode(s) of the program delivery; and
(g) Letters of support from program partners.  The length 

of time for which the program approval status shall be 
granted shall coincide with the length of time for which the 
program in its current location(s) last received approval. The 
program review cycle for programs at all locations shall be 
the same.

WSR 09-15-066
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 09-135—Filed July 10, 2009, 5:07 p.m., effective July 12, 2009, 

11:59 p.m.]

Effective Date of Rule:  July 12, 2009.
Purpose:  Amend commercial fishing rules.
Citation of Existing Rules Affected by this Order: 

Repealing WAC 220-52-05100P; and amending WAC 220-
52-051.

Statutory Authority for Adoption:  RCW 77.12.047 and 
77.04.020.

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding:  The 2009 state/tribal shrimp 
harvest management plans for Puget Sound require adoption 
of harvest seasons contained in this emergency rule.  This 
emergency rule closes the pot fishery season for pot shrimp in 
Shrimp Management Area 1C because the spot shrimp quota 
has been harvested.  This rule also lowers the weekly spot 
shrimp limit in Shrimp Management Area 2W.  There is 
insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 1, Amended 0, Repealed 1.
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Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  July 10, 2009.
Philip Anderson

Director

NEW SECTION

WAC 220-52-05100Q  Puget Sound shrimp pot and 
beam trawl fishery—Season. Notwithstanding the provi-
sions of WAC 220-52-051, effective immediately until fur-
ther notice, it is unlawful to fish for shrimp for commercial 
purposes in Puget Sound, except as provided for in this sec-
tion:

(1) Shrimp pot gear:
(a) All waters of Shrimp Management Areas 1A, 1C, 2E, 

2W, 3, 4, and 6 are open to the harvest of all shrimp species, 
effective immediately until further notice, except as provided 
for in this section:

(i) All waters of the Discovery Bay Shrimp District are 
closed.

(ii) Effective immediately, until further notice, all waters 
of Shrimp Management Areas 1C and 2E are closed to the 
harvest of spot shrimp.

(b) The shrimp accounting week is Monday through 
Sunday.

(c) Effective immediately until further notice, it is 
unlawful for the combined total harvest of spot shrimp by a 
fisher and/or the fisher's alternate operator to exceed 600 
pounds per week, except that in the following Shrimp Man-
agement Areas, it is unlawful for the total harvest of spot 
shrimp by a fisher and/or the fisher's alternate operator:

(i) to exceed 400 pounds per week in Shrimp Manage-
ment Area 2W;

(ii) to exceed 300 pounds per week in Catch Area 23A-
E;

(iii) to exceed 300 pounds per week in Catch Areas 26B-
1 and 26C; or

(iv) to exceed 300 pounds per week in Catch Area 26B-
2.

It is unlawful to fish for any shrimp while in possession, 
on board the fishing vessel, of any spot shrimp from any pre-
vious accounting week.

(d) It is unlawful to pull shellfish pots for commercial 
purposes in more than one Marine Fish-Shellfish Manage-
ment and Catch Reporting Area per day.  Fishers may move 
all of their shellfish pot gear from one Marine Fish-Shellfish 
Management and Catch Reporting Area to another Marine 
Fish-Shellfish Management and Catch Reporting Area if a 
harvest report is made before the shellfish pot gear is moved. 
The harvest activity report must be made consistent with the 
provisions of WAC 220-52-075 and must also include the 
following additional information:

(i) The number of pots being moved to a new area; and

(ii) The Marine Fish-Shellfish Management and Catch 
Reporting Area that the pots are being moved to.

(e) It is unlawful to set or pull shellfish pots in one 
Marine Fish-Shellfish Management and Catch Reporting 
Area while in possession of shrimp harvested from another 
Marine Fish-Shellfish Management and Catch Reporting 
Area, except shellfish pots may be set in a new fishing area 
subsequent to making a report as indicated in Section 1(d) 
above.

(2) Shrimp beam trawl gear:
(a) Shrimp Management Area (SMA) 3 (outside of the 

Discovery Bay Shrimp District, Sequim Bay and Catch Area 
23D) is open immediately until further notice.  Sequim Bay 
includes those waters of Catch Area 25A south of a line pro-
jected west from Travis Spit on the Miller Peninsula.

(b) That portion of Catch Area 22A within SMA 1B is 
open immediately until further notice.

(c) That portion of Catch Area 21A within Shrimp Man-
agement Area 1B is open immediately until further notice.

(3) All shrimp taken under this section must be sold to 
licensed Washington wholesale fish dealers.

REPEALER

The following section of the Washington Administrative 
Code is repealed effective 11:59 p.m. on July 12, 2009:

WAC 220-52-05100P Puget Sound shrimp pot and 
beam trawl fishery—Season. 
(09-127)

WSR 09-15-097
EMERGENCY RULES

PROFESSIONAL EDUCATOR
STANDARDS BOARD

[Filed July 14, 2009, 2:51 p.m., effective July 14, 2009, 2:51 p.m.]

Effective Date of Rule:  Immediately.
Purpose:  Amends WAC 181-79A-250 (2)(a)(i), given 

current budget constraints, teachers who are unemployed or 
subject to reduction-in-force are granted an additional two-
year renewal within nine years of the date of their last 
employment.

Citation of Existing Rules Affected by this Order: 
Amending WAC 181-79A-250 (2)(a)(i).

Statutory Authority for Adoption:  RCW 28A.410.210, 
28A.305.130, and 28A.410.010.

Under RCW 34.05.350 the agency for good cause finds 
that in order to implement the requirements or reductions in 
appropriations enacted in any budget for fiscal years 2009, 
2010, or 2011, which necessitates the need for the immediate 
adoption, amendment, or repeal of a rule, and that observing 
the time requirements of notice and opportunity to comment 
upon adoption of a permanent rule would be contrary to the 
fiscal needs or requirements of the agency.

Reasons for this Finding:  Cost associated with duplica-
tive effort to review programs with existing approval for sim-
ilar program.
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Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 1, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 1, Repealed 0.

Date Adopted:  July 14, 2009.
David Brenna

Legislative and
Policy Coordinator

AMENDATORY SECTION (Amending WSR 08-15-141, 
filed 7/22/08, effective 8/22/08)

WAC 181-79A-250  Initial/ residency and continuing/ 
 professional certificates—Renewal, reinstatement, and 
continuing education requirements. The following shall 
apply to initial/ residency and continuing/ professional certifi-
cates issued pursuant to this chapter:

(1) Initial certificate.
(a) Teachers.
An initial teacher certificate may be renewed for an addi-

tional three-year period on application and verification that 
the individual has completed all course work requirements 
from a regionally accredited institution of higher education as 
defined in WAC 181-78A-010(6) for continuing certification 
or has completed at least fifteen quarter credit hours (ten 
semester credit hours) since the certificate was issued or 
renewed. After August 31, 2000, provisions of WAC 181-
79A-123 will apply.

(b) Administrators.
After June 30, 2004, provisions of WAC 181-79A-

123(8) will apply.
(c) Educational staff associates.
After June 30, 2005, provisions of WAC 181-79A-

123(9) will apply.
(2) Residency certificate. Residency certificates shall be 

renewed under one of the following options:
(a) Teachers.
(i) Individuals who hold, or have held, a residency certif-

icate and who qualify for enrollment in a professional certifi-
cate program pursuant to WAC 181-78A-535 (1)(a) may 
have the certificate renewed for one additional two-year 
period upon verification by the professional certificate 
administrator that the candidate is enrolled in a state 
approved professional certificate program.  Provided, that 
individuals who are unable to complete the professional cer-
tificate program by the expiration date on the two-year 
renewal who have not taught for any portion of the nine years 
between employment and expiration date of the renewal can 

obtain an additional two-year renewal upon verification they 
had been unemployed during those years, been on a leave of 
absence or were unemployed due to a reduction in force.

(ii) Individuals who hold, or have held, residency certif-
icates who do not qualify for enrollment in a professional cer-
tificate program pursuant to WAC 181-78A-535 (1)(a) may 
have their residency certificates renewed for one additional 
five-year period by the completion of fifteen quarter credits 
(ten semester credits) of college credit course work (normally 
one hundred level or higher) from a regionally accredited 
institution of higher education taken since the issuance of the 
residency certificate.

(iii) An individual who completes a national board certi-
fication assessment but does not earn national board certifica-
tion, may use that completed assessment to renew the resi-
dency certificate for two years.

(iv) Individuals who complete the requirements in their 
school district professional growth plan may use that com-
pleted plan to maintain the continuing certificate or renew the 
professional certificate.

(b) Principals/program administrators.
(i) Individuals who hold, or have held, a residency certif-

icate and who qualify for enrollment in a professional certifi-
cate program pursuant to WAC 181-78A-535 (2)(a) may 
have the certificate renewed for one additional two-year 
period upon verification by the professional certificate pro-
gram administrator that the candidate is enrolled in a state 
approved professional certificate program.

(ii) Individuals who hold, or have held, residency certif-
icates who do not qualify for enrollment in a professional cer-
tificate program under WAC 181-78A-535 (2)(a) may have 
their residency certificates renewed for one additional five-
year period by the completion of fifteen quarter credits (ten 
semester credits) of college credit course work, directly 
related to the current performance-based leadership standards 
as defined in WAC 181-78A-270 (2)(b) from a regionally 
accredited institution of higher education taken since the 
issuance of the residency certificate. Renewal beyond one 
time requires the completion of fifteen quarter credits (ten 
semester credits) directly related to the current performance-
based leadership standards as defined in WAC 181-78A-270 
(2)(b) plus an internship approved by a college or university 
with a professional educator standards board-approved resi-
dency certificate program and taken since the issuance of the 
last residency certificate.

(c) School counselors, school psychologists, or school 
social workers.

(i) Individuals who hold a residency certificate and who 
qualify for enrollment in a professional certificate program 
pursuant to WAC 181-78A-535(3) may have the certificate 
renewed for one additional two-year period upon verification 
by the professional certificate program administrator that the 
candidate is enrolled in a state approved professional certifi-
cate program.

(ii) Individuals who hold, or have held, a residency cer-
tificate who do not qualify for admission to a professional 
certificate program under WAC 181-78A-535 (3)(a) may 
have their residency certificates renewed for one additional 
five-year period by the completion of fifteen quarter credits 
(ten semester credits) of college credit course work, directly 
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related to the current performance-based standards as defined 
in WAC 181-78A-270 (5), (7), or (9) from a regionally 
accredited institution of higher education taken since the 
issuance of the residency certificate. Renewal for an addi-
tional five-year period requires the completion of fifteen 
quarter credits (ten semester credits) directly related to the 
current performance-based standards as defined in WAC 
181-78A-270 (5), (7), or (9) completed since the issuance of 
the most recent residency certificate plus an internship 
approved by a college or university with a professional edu-
cator standards board-approved residency certificate program 
and taken since the issuance of the last residency certificate.

(((d) Renewals based on conditions other than those 
described in WAC 181-79A-250 (2)(a) and (b) may be 
appealed to the professional educator standards board, or its 
designated appeals committee. The following conditions 
apply to such appeals:

(i) Individuals who appeal shall present a rationale and 
evidence to support their request to have their residency cer-
tificates renewed.

(ii) The professional educator standards board, or its des-
ignated appeals committee, in making its decision shall deter-
mine the length of the renewal and may establish specific 
conditions (such as course work requirements) as prerequi-
sites for the reissuance of the residency certificate.))

(3) Continuing certificate.
(a) The continuing certificates of holders who were eligi-

ble for such certificates prior to August 31, 1987, and who 
applied for such certificates prior to July 1, 1988, or who 
would have been eligible for such certificates prior to August 
31, 1987, but for one of the three-year experience require-
ment and who complete such requirement and apply for such 
certificate prior to August 31, 1988, will be valid for life. 
Holders of valid continuing certificates affected by this sub-
section shall be entitled to have such certificate reissued and 
subject to the terms and conditions applicable to certification 
at the time of reissuance including the continuing education 
requirements of chapter 181-85 WAC.

(b) All continuing certificates not affected by the excep-
tion stated in (a) of this subsection shall lapse if the holder 
does not complete the continuing education requirement, to 
include the filing requirement specified in chapter 181-85 
WAC. To reinstate such a lapsed continuing certificate the 
individual must complete the requirements for reinstatement 
stated within chapter 181-85 WAC and must meet the condi-
tions stated in WAC 181-79A-253.

(4) Professional certificate.
(a) Teachers.
(i) A valid professional certificate may be renewed for 

additional five year periods by the completion of one hundred 
fifty continuing education credit hours as defined in chapter 
181-85 WAC since the certificate was issued. An expired 
professional certificate may be renewed for an additional 
five-year period by presenting evidence to the superintendent 
of public instruction of completing the continuing education 
credit hour requirement within the five years prior to the date 
of the renewal application. All continuing education credit 
hours shall relate to either (a)(i)(A) or (B) of this subsection: 
Provided, That both categories (a)(i)(A) and (B) of this sub-

section must be represented in the one hundred fifty continu-
ing education credit hours required for renewal:

(A) One or more of the following three standards out-
lined in WAC 181-78A-540:

(I) Effective instruction.
(II) Professional contributions.
(III) Professional development.
(B) One of the salary criteria specified in RCW 

28A.415.023.
(I) Is consistent with a school-based plan for mastery of 

student learning goals as referenced in RCW 28A.320.205, 
the annual school performance report, for the school in which 
the individual is assigned;

(II) Pertains to the individual's current assignment or 
expected assignment for the subsequent school year;

(III) Is necessary to obtain an endorsement as prescribed 
by the professional educator standards board;

(IV) Is specifically required to obtain advanced levels of 
certification; or

(V) Is included in a college or university degree program 
that pertains to the individual's current assignment, or poten-
tial future assignment, as a certified instructional staff.

(ii) Provided, That a professional certificate may be 
renewed based on the possession of a valid teaching certifi-
cate issued by the National Board for Professional Teaching 
Standards at the time of application for the renewal of the 
professional certificate. Such renewal shall be valid for five 
years or until the expiration of the National Board Certificate, 
whichever is greater.

(b) Principals/program administrators.
(i) A professional certificate may be renewed for addi-

tional five year periods for individuals employed as a princi-
pal, assistant principal or program administrator in a public 
school or state board of education-approved private school 
by:

(A) Completion of a professional growth plan that is 
developed and approved with the superintendent, superinten-
dent designee, or appointed representative (e.g., educational 
service district personnel, professional association or organi-
zation staff, or peer from another district), and that docu-
ments formalized learning opportunities and professional 
development activities that:

(I) Emphasize continuous learning;
(II) Positively impact student learning;
(III) Relate to the six standards and "career level" bench-

marks defined in WAC 181-78A-270 (2)(b);
(IV) Explicitly connect to the evaluation process;
(V) Reflect contributions to the school, district, and 

greater professional community; and
(VI) Identify areas in which knowledge and skills need 

to be enhanced.
(B) Documented evidence of results of the professional 

growth plan on student learning.
(ii) Individuals not employed as a principal, assistant 

principal, or program administrator in a public school or state 
board of education-approved private school may have their 
professional certificate renewed for one additional five-year 
period by the completion of fifteen quarter credits (ten 
semester credits) of college credit course work directly 
related to the current performance-based leadership standards 
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as defined in WAC 181-78A-270 (2)(b) from a regionally 
accredited institution of higher education taken since the 
issuance of the professional certificate. Renewal beyond one 
time requires the completion of fifteen quarter credits (ten 
semester credits) directly related to the current performance-
based leadership standards as defined in WAC 181-78A-270 
(2)(b) plus an internship approved by a college or university 
with a professional educator standards board-approved pro-
fessional certificate program, and taken since the issuance of 
the last professional certificate.

(c) School counselors, school psychologists, or school 
social workers.

(i) A professional certificate may be renewed for addi-
tional five-year periods for individuals employed as a school 
counselor, school psychologist, or school social worker in a 
public school, state board of education-approved private 
school, or in a state agency which provides educational ser-
vices to students by:

(A) Completion of a professional growth plan that is 
developed and approved with the principal or principal desig-
nee, and that documents formalized learning opportunities 
and professional development activities that:

(I) Emphasize continuous learning;
(II) Positively impact student learning; and
(III) Reflect contributions to the school, district, and 

greater professional community; or
(B) Completion of one hundred fifty continuing educa-

tion credit hours as defined in chapter 181-85 WAC since the 
certificate was issued and which relate to the current perfor-
mance-based standards as defined in WAC 181-78A-270 (5), 
(7), or (9).

(ii) Individuals not employed as a school counselor, 
school psychologist, or a school social worker in a public 
school or state board of education-approved private school 
may have their professional certificate renewed for an addi-
tional five-year period by:

(A) Completion of fifteen quarter credits (ten semester 
credits) of college credit course work directly related to the 
current performance-based standards as defined in WAC 
181-78A-270 (5), (7), or (9) from a regionally accredited 
institution of higher education taken since the issuance of the 
professional certificate; or

(B) Completion of one hundred fifty continuing educa-
tion credit hours as defined in chapter 181-85 WAC since the 
certificate was issued and which relate to the current perfor-
mance-based standards as defined in WAC 181-78A-270 (5), 
(7), or (9); or

(C) Provided that, a school counselor professional certif-
icate may be renewed based on the possession of a valid 
school counselor certificate issued by the National Board for 
Professional Teaching Standards at the time of application 
for the renewal of the professional certificate. Such renewal 
shall be valid for five years or until the expiration of the 
national board certificate, whichever is greater.

WSR 09-15-098
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 09-136—Filed July 14, 2009, 4:04 p.m., effective July 15, 2009, 6:00 

a.m.]

Effective Date of Rule:  July 15, 2009, 6:00 a.m.
Purpose:  The purpose of this rule making is to provide 

for treaty Indian fishing opportunity in the Columbia River 
while protecting salmon listed as threatened or endangered 
under the Endangered Species Act (ESA).  This rule making 
implements federal court orders governing Washington's 
relationship with treaty Indian tribes and federal law govern-
ing Washington's relationship with Oregon.

Citation of Existing Rules Affected by this Order: 
Repealing WAC 220-32-05100R; and amending WAC 220-
32-051.

Statutory Authority for Adoption:  RCW 77.04.130, 
77.12.045, and 77.12.047.

Other Authority:  United States v. Oregon, Civil No. 68-
513-KI (D. Or.), Order Adopting 2008-2017 United States v. 
Oregon Management Agreement (Aug. 12, 2008) (Doc. No. 
2546); Puget Sound Gillnetters Ass'n v. Moos, 92 Wn.2d 939, 
603 P.2d 819 (1979); State v. James, 72 Wn.2d 746, 435 P.2d 
521 (1967); 40 Stat. 515 (Columbia River compact).

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest; and that 
state or federal law or federal rule or a federal deadline for 
state receipt of federal funds requires immediate adoption of 
a rule.

Reasons for this Finding:  Sets the fifth weekly fishing 
period for summer season treaty gillnet fisheries.  Based on 
in-season forecasts, chinook and sockeye are available for 
treaty Indian harvest.  Continues to allow the sales of fish 
caught in treaty Indian platform and hook-and-line fisheries. 
Also continues to allow sales of these fish caught in tributary 
fisheries and the area immediately below Bonneville Dam 
(see next paragraph) by enrolled Yakama Nation tribal mem-
bers when the mainstem above Bonneville Dam is open for 
commercial sales.  Impact limits on ESA-listed chinook 
allow these fish to remain available for treaty Indian fisher-
ies.  Harvest is expected to remain within the allocation and 
guidelines of the 2008-2017 management agreement.  Rule is 
consistent with action of the Columbia River compact on 
May 26 and July 13, 2009.  Conforms state rules with tribal 
rules.  There is insufficient time to promulgate permanent 
regulations.

New regulations for 2009 include fisheries that are 
described in the memo of agreement between Washington 
state and the Yakama Nation.  Yakama Nation tribal mem-
bers will be allowed to fish for subsistence purposes within a 
specific area of the Washington shoreline below Bonneville 
Dam when open for enrolled Yakama Nation members under 
lawfully enacted Yakama Nation tribal subsistence fisheries. 
Sales will be allowed when the open fishery is concurrent 
with either commercial gillnet openings or platform gear in 
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Zone 6 (SMCRA 1F, 1G, 1H).  Sales of fish caught in this 
fishery are consistent with mainstem Zone 6 (SMCRA 1F, 
1G, 1H) allowable sales, with the exception of sturgeon 
(which may not be sold or kept for subsistence purposes).

The Yakama, Warm Springs, Umatilla, and Nez Perce 
Indian tribes have treaty fishing rights in the Columbia River 
and inherent sovereign authority to regulate their fisheries. 
Washington and Oregon also have some authority to regulate 
fishing by treaty Indians in the Columbia River, authority that 
the states exercise jointly under the congressionally ratified 
Columbia River compact.  Sohappy v. Smith, 302 F. Supp. 
899 (D. Or. 1969).  The tribes and the states adopt parallel 
regulations for treaty Indian fisheries under the supervision 
of the federal courts.  Some salmon and steelhead stocks in 
the Columbia River are listed as threatened or endangered 
under the federal ESA.

Columbia River fisheries are monitored very closely to 
ensure consistency with court orders and ESA guidelines. 
Because conditions change rapidly, the fisheries are managed 
almost exclusively by emergency rule.  As required by court 
order, the Washington (WDFW) and Oregon (ODFW) 
departments of fish and wildlife convene public hearings and 
invite tribal participation when considering proposals for new 
emergency rules affecting treaty fishing rights.  Sohappy, 302 
F. Supp. at 912.  WDFW and ODFW then adopt regulations 
reflecting agreements reached.  There is insufficient time to 
adopt permanent rules.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 1, Amended 0, Repealed 1; Federal 
Rules or Standards:  New 1, Amended 0, Repealed 1; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  July 14, 2009.
Joe Stohr

for Philip Anderson
Director

NEW SECTION

WAC 220-32-05100S  Columbia River salmon sea-
sons above Bonneville Dam. Notwithstanding the provi-
sions of WAC 220-32-050, WAC 220-32-051, WAC 220-32-
052, and WAC 220-32-058, effective immediately until fur-
ther notice, it is unlawful for a person to take or possess 
salmon, steelhead, walleye, shad, carp, yellow perch, catfish, 
bass or sturgeon for commercial purposes in Columbia River 
Salmon Management Catch Reporting Areas (SMCRA) 1E, 
1F, 1G, and 1H, except as provided in the following subsec-
tions; and the same prohibitions apply in the Wind River, 

White Salmon River, and Klickitat River, except that individ-
uals possessing treaty fishing rights under the Yakima, Warm 
Springs, Umatilla, and Nez Perce treaties may fish for 
salmon, steelhead, walleye, shad, carp, yellow perch, catfish, 
bass or sturgeon under the following provisions, pursuant to 
lawfully enacted tribal rules:

1. Mainstem Columbia River above Bonneville Dam
a) SEASON:  6:00 a.m. Wednesday, July 15, to 6:00 p.m. 

Friday, July 17, 2009.
b) AREA:  Zone 6 (SMCRA 1F, 1G, 1H).
c) GEAR:  No mesh restriction on gillnets.
2. Mainstem Columbia River above Bonneville Dam
a) SEASON:  Immediately until further notice.
b) AREA:  Zone 6 (SMCRA 1F, 1G, 1H).
c) GEAR:  Hoop nets, dip bag nets, and rod and reel with 

hook-and-line.
3. Columbia River Tributaries above Bonneville Dam
a) SEASON:  Immediately until further notice, and only 

during those days and hours when the tributaries listed below 
are open under lawfully enacted Yakama Nation tribal sub-
sistence fishery regulations for enrolled Yakama Nation 
members, and have either commercial gillnet openings or 
allow platform gear in Zone 6 (SMCRA 1F, 1G, 1H).

b) AREA:  White Salmon, and Klickitat and Wind rivers.
c) GEAR:  Hoop nets, dip bag nets, and rod and reel with 

hook-and-line.
4. Mainstem Columbia River below Bonneville Dam
a) SEASON:  Immediately until further notice, and only 

under the conditions in the Memo of Agreement (MOA) 
titled "2007 Memorandum of Agreement Between the 
Yakama Nation and Washington Department of Fish and 
Wildlife Regarding Tribal Fishing Below Bonneville Dam" 
and only for enrolled Yakama Nation members in areas that 
have either commercial gillnet openings or allow platform 
gear in Zone 6 (SMCRA 1F, 1G, 1H).

b) AREA:  (SMCRA) 1E On the Washington shoreline 
from 600 feet below the fish ladder at the Bonneville Dam 
North shore powerhouse, downstream to Beacon Rock (bank 
fishing only).

c) GEAR:  Hoop nets, dip bag nets, and rod and reel with 
hook-and-line, consistent with Yakama Nation regulations.

5. SANCTUARIES:  Standard river mouth and dam sanctu-
aries applicable to these gear types, except the Spring Creek 
Hatchery sanctuary not in effect.

6. ALLOWABLE SALES:  Chinook, coho, sockeye, steel-
head, walleye, shad, carp, yellow perch, catfish and bass. 
Sturgeon may not be sold.  Sturgeon between 43-54 inches in 
fork length in The Dalles and John Day pools (SMCRA 1G, 
1H) may be retained for subsistence.  Sturgeon between 38-
54 inches in fork length in the Bonneville pool (SMCRA 1F) 
may also be retained for subsistence.  Fish may NOT be sold 
on USACE Property below Bonneville Dam, but may be 
caught and transported off USACE Property for sale.  Stur-
geon below Bonneville Dam may NOT be retained and may 
NOT be sold.

7. ADDITIONAL REGULATIONS:  24-hour quick reporting 
required for Washington wholesale dealers, pursuant to 
WAC 220-69-240.
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REPEALER

The following section of the Washington Administrative 
Code is repealed effective 6:00 a.m. July 15, 2009:

WAC 220-32-05100R Columbia River salmon sea-
sons above Bonneville Dam. 
(09-132)

WSR 09-15-101
EMERGENCY RULES

DEPARTMENT OF
FISH AND WILDLIFE

[Order 09-138—Filed July 15, 2009, 10:23 a.m., effective July 15, 2009, 
10:23 a.m.]

Effective Date of Rule:  Immediately.
Purpose:  Amend commercial fishing rules.
Citation of Existing Rules Affected by this Order: 

Repealing WAC 220-44-05000C; and amending WAC 220-
44-050.

Statutory Authority for Adoption:  RCW 77.12.047 and 
77.04.020.

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding:  These rules were adopted by 
the Pacific Fisheries Management Council and provide har-
vest of available stocks of bottomfish, while reserving brood-
stock for future fisheries.  There is insufficient time to adopt 
permanent rules.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  July 15, 2009.
Lori Preuss

for Philip Anderson
Director

NEW SECTION

WAC 220-44-05000D  Coastal bottomfish catch lim-
its. Notwithstanding the provisions of WAC 220-44-050, 
effective immediately until further notice:

(1) It is unlawful to possess, transport through the waters 
of the state, or land into any Washington port, bottomfish 
taken from Marine Fish-Shellfish Management and Catch 
Reporting Areas 58B, 59A-1, 59A-2, 60A-1, 60A-2, 61, 62, 
or 63, in excess of the amounts or less than the minimum 
sizes, or in violation of any gear, handling or landing require-
ment, established by the Pacific Fisheries Management 
Council and published in the Federal Register, Volume 74, 
Number 127, published on July 6, 2009.  Therefore, persons 
must consult the federal regulations, which are incorporated 
by reference and made a part of Chapter 220-44 WAC. 
Where rules refer to the fishery management area, that area is 
extended to include Washington State waters coterminous 
with the Exclusive Economic Zone.

(a) Effective immediately until further notice, it is 
unlawful to possess, transport through the waters of the state, 
or land into any Washington port, walleye pollock taken with 
trawl gear from Marine Fish-Shellfish Management and 
Catch Reporting Areas 58B, 59A-1, 59A-2, 60A-1, 60A-2, 
61, 62, or 63, except by trawl vessels participating in the 
directed Pacific whiting fishery and the directed coastal 
groundfish fishery.

(b) Effective immediately until further notice, it is 
unlawful for trawl vessels participating in the directed Pacific 
whiting and/or the directed coastal groundfish fishery to land 
incidental catches of walleye pollock greater than forty per-
cent of their total landing by weight, not to exceed 10,000 
pounds.

(2) At the time of landing of coastal bottom fish into a 
Washington port, the fish buyer receiving the fish is required 
to clearly mark on the fish receiving ticket, in the space 
reserved for dealer's use, all legally defined trawl gear aboard 
the vessel at the time of delivery.  The three trawl gear types 
are:  midwater trawl, roller trawl, and small foot rope trawl 
(foot rope less than eight inches in diameter).  The notation of 
the gear type(s) aboard the vessel is required prior to the sign-
ing of the fish receiving ticket by the vessel representative.

(3) Vessels engaged in chartered research for the 
National Marine Fisheries Service (NMFS) may land and sell 
bottomfish caught during that research without the catch 
being counted toward any trip or cumulative limit for the par-
ticipating vessel.  Vessels that have been compensated for 
research work by NMFS with an Exempted Fishing Permit 
(EFP) to land fish as payment for such research may land and 
sell fish authorized under the EFP without the catch being 
counted toward any trip or cumulative limit for the participat-
ing vessel.  Any bottomfish landed during authorized NMFS 
research or under the authority of a compensating EFP for 
past chartered research work must be reported on a separate 
fish receiving ticket and not included on any fish receiving 
ticket reporting bottomfish landed as part of any trip or cumu-
lative limit.  Bottomfish landed under the authority of NMFS 
research work or an EFP compensating research with fish 
must be clearly marked "NMFS Compensation Trip" on the 
fish receiving ticket in the space reserved for dealer's use. 
The NMFS scientist in charge must sign the fish receiving 
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ticket in the area reserved for dealer's use if any bottomfish 
are landed during authorized NMFS research.  If the fish are 
landed under the authority of an EFP as payment for research 
work, the EFP number must be listed in the dealer's use 
space.

REPEALER

The following section of the Washington Administrative 
Code is repealed:

WAC 220-44-05000C Coastal bottomfish catch lim-
its. (09-67)

WSR 09-15-105
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 09-137—Filed July 15, 2009, 3:54 p.m., effective July 18, 2009, 8:00 

a.m.]

Effective Date of Rule:  July 18, 2009, 8:00 a.m.
Purpose:  Amend personal use fishing rules.
Citation of Existing Rules Affected by this Order: 

Amending WAC 232-28-619.
Statutory Authority for Adoption:  RCW 77.12.047 and 

77.04.020.
Under RCW 34.05.350 the agency for good cause finds 

that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding:  The Reiter Ponds Hatchery 
has collected enough summer steelhead broodstock to meet 
production needs.  Opening of the closed area will provide 
additional recreational fishing opportunity.  There is insuffi-
cient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  July 15, 1009 [2009].
Lori Preuss

for Philip Anderson
Director

NEW SECTION

WAC 232-28-61900N  Exceptions to statewide 
rules—Skykomish River (Reiter Ponds) (Skykomish Co.)
Notwithstanding the provisions of WAC 232-28-619, effec-
tive 8:00 a.m. July 18, 2009, until further notice, a person 
may fish for and possess gamefish in those waters of the 
Skykomish River in the Skykomish Rearing Ponds (Reiter 
Ponds) area from 1500 feet upstream to 1000 feet down-
stream of the ponds outlet.  Fishing from a floating device is 
prohibited.  Night closure and anti-snagging rule in effect.

WSR 09-15-107
EMERGENCY RULES

DEPARTMENT OF ECOLOGY
[Order 09-07—Filed July 16, 2009, 8:31 a.m., effective July 16, 2009, 8:31 

a.m.]

Effective Date of Rule:  Immediately.
Purpose:  This fourth emergency rule establishes a par-

tial withdrawal of ground water within a portion of WRIA 39 
in Kittitas County, Washington.  The partial withdrawal and 
restrictions are designed to prevent new uses of water that 
negatively affect flows in the Yakima River and its tributar-
ies.  The withdrawal allows for continued development using 
the ground water exemption or new permits when the new 
consumptive use is mitigated by one or more pre-1905 water 
rights held by ecology in the trust water right program of 
equal or greater consumptive quantity.

Statutory Authority for Adoption:  RCW 90.54.050.
Other Authority:  Chapter 43.27A RCW.
Under RCW 34.05.350 the agency for good cause finds 

that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding:  The Yakima Basin is one of 
the state's most water-short areas.  Water rights with priority 
dates as old as 1905 were shut off during the 2001 and 2005 
droughts, and during 2004 when USBR prorated May 10, 
1905, water rights.  The town of Roslyn's municipal supply 
and another one hundred thirty-three single domestic, group 
domestic, and municipal water systems throughout the basin 
are subject to curtailment when USBR prorates the May 10, 
1905, water rights.  Water supply in the Yakima Basin is lim-
ited and overappropriated.  Western portions of Kittitas 
County are experiencing rapid growth and this growth is 
being largely served by exempt wells.  Exempt wells in this 
area may negatively affect the flow of the Yakima River or its 
tributaries.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.
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Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  July 16, 2009.
Jay J. Manning

Director

Chapter 173-539A WAC

UPPER KITTITAS EMERGENCY GROUND WATER 
RULE

NEW SECTION

WAC 173-539A-010  Purpose. The purpose of this rule 
is to withdraw from appropriation all unappropriated ground 
water within upper Kittitas County during the pendency of a 
ground water study.  New ground water withdrawals will be 
limited to those that are water budget neutral, as defined in 
this rule.

NEW SECTION

WAC 173-539A-020  Authority. RCW 90.54.050 pro-
vides that when lacking enough information to support sound 
decisions, ecology may withdraw waters of the state from 
new appropriations until sufficient information is available. 
Before withdrawing waters of the state, ecology must consult 
with standing committees of the legislature on water manage-
ment.  Further, RCW 90.44.050 authorizes ecology to estab-
lish metering requirements for exempt wells where needed.

In 1999, ecology imposed an administrative moratorium 
on issuing any ground water permits for new consumptive 
uses in the Yakima basin, which includes Kittitas County. 
That moratorium did not apply to exempt withdrawals.  In 
2007, ecology received a petition seeking unconditional 
withdrawal of all unappropriated ground water in Kittitas 
County until enough is known about potential effects from 
new exempt wells on senior water rights and stream flows. 
Ecology consulted with standing committees of the Washing-
ton state legislature on the petition and proposed withdrawal. 
Ecology rejected the proposed unconditional withdrawal, and 
instead signed a memorandum of agreement (MOA) with 
Kittitas County.  Ecology later invoked the dispute resolution 
process under the MOA.  The MOA was terminated by ecol-
ogy on July 1, 2009.

NEW SECTION

WAC 173-539A-030  Definitions. The definitions pro-
vided below are intended to be used only for this chapter.

"Ecology" means the department of ecology.

"Exemption" or "ground water exemption" means 
the exemption from the permit requirement for a withdrawal 
of ground water provided under RCW 90.44.050.

"Total water supply available" means the amount of 
water available in any year from natural flow of the Yakima 
River, and its tributaries, from storage in the various govern-
ment reservoirs on the Yakima watershed and from other 
sources, to supply the contract obligations of the United 
States to deliver water and to supply claimed rights to the use 
of water on the Yakima River, and its tributaries, heretofore 
recognized by the United States.

"Upper Kittitas County" is the area of Kittitas County 
delineated in WAC 173-539A-990.

"Water budget neutral project" means an appropria-
tion or project where withdrawals of ground water of the state 
are proposed in exchange for discharge of at least an equiva-
lent amount of water from other water rights that are placed 
into the trust water right program.

NEW SECTION

WAC 173-539A-040  Withdrawal of unappropriated 
water in upper Kittitas County. Beginning on the effective 
date of this rule, all public ground waters within the upper 
Kittitas County are withdrawn from appropriation.  No new 
appropriation or withdrawal of ground water shall be 
allowed, including those exempt from permitting, except as 
provided in the following sections.

NEW SECTION

WAC 173-539A-050  Water budget neutral projects.
(1) Persons proposing to use ground water shall apply to ecol-
ogy for a permit to appropriate public ground water or, if 
seeking to use the ground water exemption, shall submit to 
ecology a request for determination that the proposed exempt 
use would be water budget neutral.

(2) As part of a permit application to appropriate public 
ground water or a request for a determination of water budget 
neutrality, applicants shall identify one or more water rights 
that would be placed into the trust water right program to off-
set the consumptive use associated with the proposed new 
use of ground water.

(3) Applications for public ground water or requests for 
a determination of water budget neutrality will be processed 
concurrent with trust water right applications necessary to 
achieve water budget neutrality, unless:

(a) A suitable trust water right is already held by the state 
in the trust water right program; and

(b) The applicant or requestor has executed an agreement 
to designate a portion of the trust water right for mitigation of 
the applicant's proposed use. 

(4) No new exempt withdrawal under RCW 90.44.050 
may be commenced unless ecology has approved a request 
for determination that the proposed exempt use would be 
water budget neutral.   Such a request must comply with sub-
sections (2) and (3) of this section.
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NEW SECTION

WAC 173-539A-060  Expedited processing of trust 
water applications, and new water right applications or 
requests for a determination of water budget neutrality 
associated with trust water rights. (1) RCW 90.38.040 
authorizes ecology to use the trust water right program for 
water banking purposes within the Yakima River Basin.

(2) Ecology may expedite the processing of an applica-
tion for a new surface water right, a request for a determina-
tion of water budget neutrality, or a ground water right 
hydraulically related to the Yakima River, under Water 
Resources Program Procedures PRO-1000, Chapter One, 
including any amendments thereof, if the following require-
ments are met:

(a) The application or request must identify an existing 
trust water right or pending application to place a water right 
in trust, and that such trust water right would have an equal or 
greater contribution to flow during the irrigation season, as 
measured on the Yakima River at Parker that would serve to 
mitigate the proposed use.  This trust water right must have 
priority earlier than May 10, 1905, and be eligible to be used 
for instream flow protection and mitigation of out-of-priority 
uses.

(b) The proposed use on the new application or request 
must be for domestic, group domestic, lawn or noncommer-
cial garden, municipal water supply, stock watering, or indus-
trial purposes of use within the Yakima River Basin.  The 
proposed use must be consistent with any agreement govern-
ing the use of the trust water right.

(3) If an application for a new water right or a request for 
a determination of water budget neutrality is eligible for 
expedited processing under subsection (2) of this section and 
is based upon one or more pending applications to place one 
or more water rights in trust, processing of the pending trust 
water right application(s) shall also be expedited.

(4) Upon determining that the application or request is 
eligible for expedited processing, ecology will do the follow-
ing:

(a) Review the application or request to withdraw ground 
water to ensure that ground water is available from the aqui-
fer without detriment or injury to existing rights, considering 
the mitigation offered.

(b) Condition the permit or determination to ensure that 
existing water rights, including instream flow water rights, 
are not impaired if the trust water right is from a different 
source or located downstream of the proposed diversion or 
withdrawal.  The applicant or requestor also has the option to 
change their application to prevent the impairment.  If 
impairment cannot be prevented, ecology must deny the per-
mit or determination.

(c) Condition each permit or determination to ensure that 
the tie to the trust water right is clear, and that any constraints 
in the trust water right are accurately reflected.

(d) Condition or otherwise require that the trust water 
right will serve as mitigation for impacts to "total water sup-
ply available."

NEW SECTION
WAC 173-539A-070  Educational information, tech-

nical assistance and enforcement. (1) To help the public 
comply with this chapter, ecology may prepare and distribute 
technical and educational information on the scope and 
requirements of this chapter.

(2) When ecology finds that a violation of this rule has 
occurred, we shall first attempt to achieve voluntary compli-
ance.  One approach is to offer information and technical 
assistance to the person, in writing, identifying one or more 
means to legally carry out the person's purposes.

(3) To obtain compliance and enforce this chapter, ecol-
ogy may impose such sanctions as suitable, including, but not 
limited to, issuing regulatory orders under RCW 43.27A.190 
and imposing civil penalties under RCW 90.03.600.

NEW SECTION
WAC 173-539A-080  Appeals. All of ecology's final 

written decisions pertaining to permits, regulatory orders, and 
other related decisions made under this chapter are subject to 
review by the pollution control hearings board in accordance 
with chapter 43.21B RCW.

NEW SECTION
WAC 173-539A-090  Repeal. If ecology intends to lift 

the administrative moratorium on issuing any ground water 
permits for new consumptive uses in the Yakima basin, it 
shall prior to doing so issue a notice repealing this chapter.
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NEW SECTION
WAC 173-539A-990  Appendix 1—Map of upper Kittitas County boundaries. 
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EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 09-139—Filed July 17, 2009, 10:36 a.m., effective July 17, 2009, 

10:36 a.m.]

Effective Date of Rule:  Immediately.
Purpose:  Amend commercial fishing rules.
Citation of Existing Rules Affected by this Order: 

Repealing WAC 220-48-01500Z; and amending WAC 220-
48-015.

Statutory Authority for Adoption:  RCW 77.12.047 and 
77.04.020.

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding:  This emergency rule is made 
at the request of the commercial bottom trawl fishery.  Cur-
rent regulations have the fishery open on Mondays, Tues-
days, Thursdays and Fridays during the open season.  While 
this approach has worked well for many years, the local fish 
processing plant has ceased operations.  This requires vessels 
to travel further to unload the catch.  By allowing four con-
secutive days of fishing, the economic efficiency of the fish-
ery will be increased.  As the fishery is managed by quota, 
their overall catch will still be maintained within conserva-
tion limits.  There is insufficient time to adopt permanent 
rules.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  July 17, 2009.
Lori Preuss

for Philip Anderson
Director

NEW SECTION

WAC 220-48-01500Z  Beam trawl and bottom trawl 
seasons. Notwithstanding the provisions of WAC 220-48-
015, effective immediately through August 31, 2009, it is 
unlawful to fish for or possess bottomfish for commercial 
purposes with otter trawl gear in Marine Fish-Shellfish Man-

agement and Catch Reporting Area 23C on Fridays, Satur-
days and Sundays.

REPEALER

The following section of the Washington Administrative 
Code is repealed effective 11:59 p.m. August 31, 2009:

WAC 220-48-01500Z Beam trawl and bottom trawl 
seasons.

WSR 09-15-119
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 09-140—Filed July 17, 2009, 10:39 a.m., effective July 17, 2009, 

10:39 a.m.]

Effective Date of Rule:  Immediately.
Purpose:  Amend commercial fishing rules.
Citation of Existing Rules Affected by this Order: 

Repealing WAC 220-24-04000Q and 232-28-61900R; and 
amending WAC 220-24-040.

Statutory Authority for Adoption:  RCW 77.12.047 and 
77.04.020.

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding:  Federal groundfish and 
salmon regulations allow trollers incidental allowances of 
Pacific halibut and lingcod that are expressed as a ratio of 
individual lingcod or halibut possessed or landed to the num-
ber of chinook retained.  To enforce this incidental allow-
ance, the department must therefore require that Pacific hali-
but and lingcod be reported in individual numbers on the troll 
fish receiving ticket.  Current regulations only require halibut 
and lingcod to be reported in original total or original dressed 
weight.  Harvestable numbers of salmon remain on the quota 
for the troll fleet.  There is insufficient time to adopt perma-
nent rules.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 1, Amended 0, Repealed 2.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.
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Date Adopted:  July 17, 2009.
Lori Preuss

for Philip Anderson
Director

NEW SECTION
WAC 220-24-04000R  All-citizen commercial salmon 

troll. Notwithstanding the provisions of WAC 220-24-040, 
effective immediately until further notice, it is unlawful to 
fish for salmon with troll gear or to land salmon taken with 
troll gear into a Washington port except during the seasons 
provided for in this section:

(1) Salmon Management and Catch Reporting Areas 1, 
2, 3, and that portion of Area 4 west of 125°05'00" W longi-
tude and south of 48°23'00" N latitude, open:

July 18 through July 21, 2009;
July 25 through July 28, 2009;
August 1 through August 4, 2009;
August 8 through August 11, 2009;
August 15 through August 18, 2009;
August 22 through August 25, 2009;
August 29 through September 1, 2009;
September 5 through September 8, 2009;
September 12 through September 15, 2009;
(2) The Cape Flattery and Columbia River Control 

Zones are closed.  Mandatory Yelloweye Rockfish Conserva-
tion Area is closed.

(3) Landing and possession limit of 75 Chinook and 200 
Coho per boat per each entire open period for the entire catch 
areas 1, 2, 3 and 4 through September 15.

(4) Minimum size for Chinook salmon is 28 inches in 
length.  Minimum size for Coho salmon is 16 inches in 
length.  No minimum size for pink, sockeye or chum salmon. 
All retained coho must have a healed adipose fin clip.  It is 
unlawful to retain chum salmon north of Cape Alava during 
August and September.

(5) Lawful troll gear is restricted to all legal troll gear 
with single point, single shank barbless hooks.

(6) Fishers must land and deliver their catch within 24 
hours of any closure of a fishery provided for in this section, 
and vessels fishing or in possession of salmon while fishing 
north of Leadbetter Point must land and deliver their fish 
within the area and North of Leadbetter point.  Vessels fish-
ing or in possession of salmon while fishing south of Lead-
better Point must land and deliver their fish within the area 
and south of Leadbetter Point.

(7) The Cape Flattery Control Zone is defined as the area 
from Cape Flattery (48°23'00" N latitude) to the northern 
boundary of the U.S. Exclusive Economic Zone, and the area 
from Cape Flattery south to Cape Alava, 48°10'00" N lati-
tude, and east of 125°05'00" W longitude.

(8) Columbia Control Zone - An area at the Columbia 
River mouth, bounded on the west by a line running north-
east/southwest between the red lighted Buoy #4 (46°13'35" 
N. Lat., 124°06'50" W. long.) and the green lighted Buoy #7 
(46°15'09' N. lat., 124°06'16" W. long.); on the east, by the 
Buoy #10 line which bears north/south at 357° true from the 
south jetty at 46°14'00" N. lat., 124°03'07" W. long, to its 
intersection with the north jetty; on the north, by a line run-

ning northeast/southwest between the green lighted Buoy #7 
to the tip of the north jetty (46°14'48" N. lat., 124°05'20" W. 
long.), and then along the north jetty to the point of intersec-
tion with the Buoy #10 line; and, on the south, by a line run-
ning northeast/southwest between the red lighted Buoy #4 
and tip of the south jetty (46°14'03" N. lat., 124°04'05" W. 
long.), and then along the south jetty to the point of intersec-
tion with the Buoy #10 line.

(9) Mandatory Yelloweye Rockfish Conservation Area - 
The area in Washington Marine Catch Area 3 from 48°00.00' 
N latitude; 125°14.00' W longitude to 48°02.00' N latitude; 
125°14.00' W longitude to 48°02.00' N latitude; 125°16.50' 
W longitude to 48°00.00' N latitude; 125°16.50' W longitude 
and connecting back to 48°00.00' N latitude; 125°14.00' W 
longitude.

(10) It is unlawful to fish in Salmon Management and 
Catch Reporting Areas 1, 2, 3 or 4 with fish on board taken 
south of Cape Falcon, Oregon; and all fish taken from 
Salmon Management and Catch Reporting Areas 1, 2, 3, and 
4 must be landed before fishing south of Cape Falcon, Ore-
gon.

(11) All lingcod and Pacific halibut taken incidental to 
Chinook must be reported on the troll fish receiving ticket in 
individual numbers of fish.  This additional requirement is 
not intended to replace or otherwise affect the requirement of 
WAC 220-69-230 and WAC 220-69-250 to also report land-
ings of lingcod or halibut on the receiving ticket in total orig-
inal or legally dressed weight.

(12) This commercial troll fishery is designated as a 
"quick reporting required" fishery, and commercial purchas-
ers and receivers must comply with the provisions of WAC 
220-69-240(12).

Reviser's note:  The typographical errors in the above section occurred 
in the copy filed by the agency and appear in the Register pursuant to the 
requirements of RCW 34.08.040.

REPEALER

The following section of the Washington Administrative 
Code is repealed:

WAC 220-24-04000Q All-citizen commercial 
salmon troll. (09-123)

The following section of the Washington Administrative 
Code is repealed effective September 17, 2009:

WAC 220-24-04000R All-citizen commercial 
salmon troll.

WSR 09-15-121
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 09-141—Filed July 17, 2009, 11:25 a.m., effective July 19, 2009, 

11:59 p.m.]

Effective Date of Rule:  July 19, 2009, 11:59 p.m.
Purpose:  Amend commercial fishing rules.
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Citation of Existing Rules Affected by this Order: 
Repealing WAC 220-52-05100Q; and amending WAC 220-
52-051.

Statutory Authority for Adoption:  RCW 77.12.047 and 
77.04.020.

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding:  The 2009 state/tribal shrimp 
harvest management plans for Puget Sound require adoption 
of harvest seasons contained in this emergency rule.  This 
emergency rule closed the pot fishery season for sport [spot] 
shrimp in Shrimp Management Area 2W because the spot 
shrimp quota has been harvested.  There is insufficient time 
to adopt permanent rules.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  July 17, 2009.
Lori Preuss

for Philip Anderson
Director

NEW SECTION

WAC 220-52-05100R  Puget Sound shrimp pot and 
beam trawl fishery—Season. Notwithstanding the provi-
sions of WAC 220-52-051, effective immediately until fur-
ther notice, it is unlawful to fish for shrimp for commercial 
purposes in Puget Sound, except as provided for in this sec-
tion:

(1) Shrimp pot gear:
(a) All waters of Shrimp Management Areas 1A, 1C, 2E, 

2W, 3, 4, and 6 are open to the harvest of all shrimp species, 
effective immediately until further notice, except as provided 
for in this section:

(i) All waters of the Discovery Bay Shrimp District are 
closed.

(ii) Effective immediately, until further notice, all waters 
of Shrimp Management Areas 1C, 2E and 2W are closed to 
the harvest of spot shrimp.

(b) The shrimp accounting week is Monday through 
Sunday.

(c) Effective immediately until further notice, it is 
unlawful for the combined total harvest of spot shrimp by a 
fisher and/or the fisher's alternate operator to exceed 600 
pounds per week, except that in the following Shrimp Man-
agement Areas, it is unlawful for the total harvest of spot 
shrimp by a fisher and/or the fisher's alternate operator:

(i) to exceed 300 pounds per week in Catch Area 23A-E;
(ii) to exceed 300 pounds per week in Catch Areas 26B-

1 and 26C; or
(iii) to exceed 300 pounds per week in Catch Area 26B-

2.
It is unlawful to fish for any shrimp while in possession, 

on board the fishing vessel, of any spot shrimp from any pre-
vious accounting week.

(d) It is unlawful to pull shellfish pots for commercial 
purposes in more than one Marine Fish-Shellfish Manage-
ment and Catch Reporting Area per day.  Fishers may move 
all of their shellfish pot gear from one Marine Fish-Shellfish 
Management and Catch Reporting Area to another Marine 
Fish-Shellfish Management and Catch Reporting Area if a 
harvest report is made before the shellfish pot gear is moved. 
The harvest activity report must be made consistent with the 
provisions of WAC 220-52-075 and must also include the 
following additional information:

(i) The number of pots being moved to a new area; and
(ii) The Marine Fish-Shellfish Management and Catch 

Reporting Area that the pots are being moved to.
(e) It is unlawful to set or pull shellfish pots in one 

Marine Fish-Shellfish Management and Catch Reporting 
Area while in possession of shrimp harvested from another 
Marine Fish-Shellfish Management and Catch Reporting 
Area, except shellfish pots may be set in a new fishing area 
subsequent to making a report as indicated in Section 1(d) 
above.

(2) Shrimp beam trawl gear:
(a) Shrimp Management Area (SMA) 3 (outside of the 

Discovery Bay Shrimp District, Sequim Bay and Catch Area 
23D) is open immediately until further notice.  Sequim Bay 
includes those waters of Catch Area 25A south of a line pro-
jected west from Travis Spit on the Miller Peninsula.

(b) That portion of Catch Area 22A within SMA 1B is 
open immediately until further notice.

(c) That portion of Catch Area 21A within Shrimp Man-
agement Area 1B is open immediately until further notice.

(3) All shrimp taken under this section must be sold to 
licensed Washington wholesale fish dealers.

REPEALER

The following section of the Washington Administrative 
Code is repealed effective 11:59 p.m. on July 19, 2009:

WAC 220-52-05100Q Puget Sound shrimp pot and 
beam trawl fishery—Season. 
(09-135)
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WSR 09-15-132
EMERGENCY RULES

OFFICE OF
INSURANCE COMMISSIONER

[Insurance Commissioner Matter No. R 2009-07—Filed July 20, 2009, 3:48 
p.m., effective July 26, 2009]

Effective Date of Rule:  July 26, 2009.
Purpose:  This rule amends the use of "viatical" to "life" 

and "viator" to "owner" throughout the rule.  It also sets forth: 
Licensing requirements for life settlement providers and bro-
kers, annual statement filing requirements for life settlement 
providers, a required disclosure form, contract filing require-
ments, and the standards for evaluating reasonableness of 
compensation for the purchase of life insurance policies by 
life settlement providers.

Citation of Existing Rules Affected by this Order: 
Amending WAC 284-97-010 through 284-97-050.

Statutory Authority for Adoption:  RCW 48.02.060 and 
sections 3 (7)(d)(i), 7(1), 10(1), and 20, chapter 104, Laws of 
2009.

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding:  The Life Settlement Act, chap-
ter 104, Laws of 2009, was enacted by the 2009 legislature. 
The act repeals the existing sections in the chapter on viatical 
settlements and replaces them with new sections on life set-
tlements.  This act also changed the licensing requirements of 
what were viatical settlement providers and brokers into life 
settlement providers and brokers, as well as changing some 
of the requirements for licensing.  The act also made further 
changes to contract filing, disclosures, and other matters. 
Because the act's effective date is July 26, 2009, there is 
insufficient time to complete permanent rule making to make 
the necessary changes to the existing viatical rules before the 
effective date of the act.  Regular rule making will follow this 
emergency rule making to ensure that permanent rules are 
adopted pior [prior] to the expiration of the emergency rules.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 4, Amended 6, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  July 20, 2009.
Mike Kreidler

Insurance Commissioner

Chapter 284-97 WAC

((VIATICAL)) LIFE SETTLEMENT REGULATION

AMENDATORY SECTION (Amending Order R 95-2, filed 
10/20/95, effective 11/20/95)

WAC 284-97-010  Purpose((,)) and scope((, and effec-
tive date)). (1) The purpose of this chapter is to effectuate 
chapter 48.102 RCW, by establishing minimum standards 
and disclosure requirements to be met by ((viatical)) life set-
tlement providers and ((viatical)) life settlement brokers with 
respect to ((viatical)) life settlement contracts advertised, 
solicited, or issued for delivery in this state, and licensing 
requirements for ((viatical)) life settlement providers and 
((viatical)) life settlement brokers.

(2) ((Except as otherwise specifically provided, this 
chapter applies to every viatical settlement provider or viati-
cal settlement broker as defined in RCW 48.102.005, that 
transacts viatical settlement business in this state on or after 
July 23, 1995.  This chapter also applies to every viatical set-
tlement contract executed between a viator and a viatical set-
tlement provider in this state on or after July 23, 1995.

(3))) This regulation is not exclusive, and acts or omis-
sions, whether or not specific in this chapter, may also be vio-
lations of other sections of the insurance code or other regu-
lations promulgated thereunder.

AMENDATORY SECTION (Amending Order R 95-2, filed 
10/20/95, effective 11/20/95)

WAC 284-97-015  Definitions. For purposes of this 
chapter:

(1) "Domestic life settlement provider" means a business 
entity incorporated in or otherwise formed under the laws of 
the state of Washington.

(2) "NAIC" means the National Association of Insurance 
Commissioners.

(3) "Nonresident or foreign life settlement provider" 
means a business entity incorporated in or otherwise formed 
in a state other than Washington.

(4) "SERFF" means the System for Electronic Rate and 
Form Filing.  SERFF is a proprietary NAIC computer-based 
application that allows filers to create and submit rate, rule, 
and form filings electronically to the commissioner.

(5) "Solicitation" means, for example; proposing, negoti-
ating, signing, or doing any act in furtherance of making or 
proposing to make a ((viatical)) life settlement contract. 
Solicitation specifically includes advertising by mail, use of 
the print or electronic media, telephone, or any other method 
of presenting, distributing, issuing, circulating, or permitting 
to be issued or circulated any information or material in con-
nection with a ((viatical)) life settlement contract.

(((2) "Viatical settlement contract" has the meaning set 
forth at RCW 48.102.005(3).  The commissioner finds that 
the purchase of a life insurance policy or certificate is outside 
the scope of this chapter if the viatical settlement contract is 
entered into between the viator and a close friend or rela-
tive.))
[ 41 ] Emergency



WSR 09-15-132 Washington State Register, Issue 09-15
AMENDATORY SECTION (Amending Order R 95-2, filed 
10/20/95, effective 11/20/95)

WAC 284-97-020  Licensing requirements for ((viati-
cal)) life settlement providers. (1) ((Beginning July 23, 
1995, no individual, partnership, corporation, or other entity 
may act as a viatical settlement provider, or enter into or 
solicit a viatical settlement contract in this state unless it has 
first obtained a license from the commissioner.

(2) An initial application for licensing as a viatical settle-
ment provider, or a subsequent application for reinstatement 
of a viatical settlement provider's license if the license has 
lapsed for more than three months, shall be accompanied by 
a licensing fee in the amount of two hundred fifty dollars. 
The annual renewal fee shall be twenty-five dollars, due and 
payable on or before July 1 of each year.

(3))) The application form and instructions for obtaining 
a license as a life settlement provider are on the commis-
sioner's web site at www.insurance.wa.gov.

(2) The application for a license as a ((viatical)) life set-
tlement provider shall furnish all of the applicable following 
information((, on a form prescribed by the commissioner)):

(a) The name of the applicant, its address, and organiza-
tional structure.

(b) Copies of its organizational documents, including but 
not limited to its:  Articles of incorporation and any amend-
ments thereto, certificate of incorporation and any amend-
ments thereto, bylaws and any amendments thereto, partner-
ship agreement and any amendments thereto, ((and)) articles 
of association and any amendments thereto, certificate of for-
mation of a limited liability company and any amendments 
thereto, and limited liability company agreement and any 
amendments thereto.

(c) The identity of all:  Stockholders holding ten percent 
or more of the voting securities; investors holding a ten per-
cent or greater interest; partners; corporate officers; trustees; 
if an association, all of the members; all of the members of a 
limited liability company; and parent and affiliate entities, 
together with a chart showing the relationship of the appli-
cant to any parent, affiliated or subsidiary entities.

(d) A list of all stockholders holding ten percent or more 
of the voting securities, investors holding a ten percent or 
greater interest, partners, and officers of any parent or affili-
ate entities.

(e) Biographical affidavits of all its officers, directors, 
investors holding a ten percent or greater interest, partners, 
members of a limited liability company, and members (if an 
association).

(f) For domestic ((viatical)) life settlement providers, 
fingerprint cards of all its officers, directors, trustees, inves-
tors holding a ten percent or greater interest, partners, mem-
bers of a limited liability company, and members (if an asso-
ciation).

(g) A list of states in which the ((viatical)) life settlement 
provider is licensed on the date of application, a copy of each 
effective license, and a list of the states in which it is or was 
doing business.

(h) A list of all business licenses from any level of gov-
ernment, for which the applicant, its officers, partners, trust-
ees, members of a limited liability company, and members (if 
an association), have applied, together with a certificate of 

incorporation from the Washington secretary of state, and a 
statement showing the current status of any such licenses, 
such as whether it has been revoked or suspended.

(i) A report stating whether any formal or informal regu-
latory action, by any level of state or federal government, is 
pending or has been taken against the applicant or its officers, 
directors, trustees, investors holding a ten percent or greater 
interest, partners, members of a limited liability company, or 
members (if an association).

(j) A report stating whether any criminal action or civil 
action has been taken, or is pending, against the applicant or 
its officers, directors, trustees, investors holding a ten percent 
or greater interest, partners, members of a limited liability 
company, or members (if an association).

(k) A copy of its most recent financial and operating 
reports, audited and unaudited.

(l) Copies of documents filed with the federal Securities 
and Exchange Commission and any applicable state securi-
ties regulator.

(m) A detailed plan of operations for the applicant's busi-
ness, including but not limited to information regarding or 
identification of the following items:

(i) Escrow accounts and banks;
(ii) Advertising, brokerage, or distribution system to be 

used;
(iii) Marketing techniques to be used;
(iv) Marketing training program; and
(v) Contract offering and servicing facilities.
(n) For a nonresident provider, an appointment of the 

commissioner to receive service of process and a designation 
of the person to whom the commissioner shall forward legal 
process.

(o) A copy of the applicant's antifraud plan that meets the 
requirements of section 17, chapter 104, Laws of 2009.

(p) Such other information as the commissioner may rea-
sonably require.

(((4))) (3) To qualify for authority to transact business as 
a ((viatical)) life settlement provider((,)) the applicant must:

(a) Possess unimpaired capital, and thereafter maintain 
unimpaired capital, in the amount of not less than one hun-
dred fifty thousand dollars((.

(5) Each viatical settlement provider holding a license in 
this state shall annually, on or before March 1 of each year, 
file with the commissioner an annual statement for the pre-
ceding calendar year.  The annual statement shall be on a 
form prescribed by the commissioner.

(6) The commissioner may issue a temporary viatical 
settlement provider's license, that will expire no later than 
December 31, 1995, upon receipt and review of the applica-
tion required in subsection (3) of this section.  After review-
ing the application, the commissioner may issue the viatical 
settlement provider's license, refuse to issue such license, or 
revoke the temporary viatical settlement provider's license.)); 
and

(b) Comply with WAC 284-07-100 through 284-07-230, 
except WAC 284-07-100 (5), (6), and (7) and the applicant 
shall not be required to file any report, letter, or other docu-
ment required by WAC 284-07-100 through 284-07-230 with 
the National Association of Insurance Commissioners 
(NAIC).
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NEW SECTION

WAC 284-97-025  Annual reporting requirements for 
life settlement providers. (1) Every licensed life settlement 
provider must file with the commissioner an annual statement 
on or before March 1st for the immediately preceding calen-
dar year ending December 31st.  For good cause shown, the 
commissioner may grant an extension of time to file if the 
request for extension is received by the commissioner more 
than five business days prior to March 1st.

(2) The annual statement forms and instructions are on 
the commissioner's web site at www.insurance.wa.gov.

(3) In addition to any other requirements, for any policy 
settled within five years of policy issuance, the annual state-
ment shall specify the total number, aggregate face amount, 
and life settlement proceeds of policies settled during the 
immediately preceding calendar year, together with a break-
down of the information by policy issue year.

(4) Annual statements filed by a life settlement provider 
with the commissioner must be filed in electronic form. 
Electronic form shall mean in pdf format and according to the 
instructions on the commissioner's web site.

AMENDATORY SECTION (Amending Order R 95-2, filed 
10/20/95, effective 11/20/95)

WAC 284-97-030  Licensing ((requirements for viati-
cal)) life settlement brokers. ((On and after July 23, 1995, 
no person may act as a viatical settlement broker, or solicit, 
negotiate, or enter into viatical settlement contracts in this 
state, unless licensed as a viatical settlement broker by the 
commissioner.  A viatical settlement broker shall be qualified 
as a life insurance agent and appointed as a viatical settlement 
broker by each viatical settlement provider represented.

(1) Each applicant for a viatical settlement broker's 
license shall:

(a) Complete an application form furnished by the com-
missioner.  The form shall be accompanied by a license fee in 
the amount of one hundred dollars.  Applicants shall answer 
inquiries concerning their identity, provide fingerprint cards, 
and supply information about personal and business history 
and experience.

(b) A viatical settlement broker shall be appointed by 
each viatical settlement provider he or she represents.  An 
appointment request form and the appointment fee in the 
amount of twenty dollars shall be submitted with the applica-
tion for licensing.

(c) Applicants for a firm or corporate license shall pro-
vide copies of articles of incorporation, partnership agree-
ments, or other indicia of current legal status, as appropriate.

(d) Every individual who acts as a viatical settlement 
broker on behalf of a firm or corporation shall be licensed and 
affiliated with the entity represented prior to solicitation or 
negotiation of a viatical settlement contract.  Each request by 
a firm or corporation for an affiliation certificate shall be 
accompanied by a twenty-dollar filing fee.

(e) Applicants for a viatical settlement broker's license 
shall provide satisfactory evidence that no disciplinary action 
has resulted in the suspension or revocation of any federal or 
state license.

(f) Prior to application for a resident viatical settlement 
broker's license, an applicant shall pass the life insurance 
agent's examination in this state, but need not be licensed as a 
life insurance agent.

(g) Nonresident applicants may be licensed as viatical 
settlement brokers.  Each nonresident applicant shall provide 
satisfactory proof that he or she has successfully passed a life 
insurance agent's examination in a state within the two-year 
period immediately preceding the date of the application, or 
that he or she holds a valid license as a life insurance agent or 
viatical settlement broker in his or her state of residence.  In 
addition, the nonresident applicant shall certify that no disci-
plinary action has resulted in suspension or revocation of any 
federal or state license.  Applicants for a nonresident viatical 
settlement broker's license shall designate and authorize the 
commissioner as his or her agent for service of process and 
shall specify the person to whom the commissioner shall for-
ward legal process.

(2) A person applying for a viatical settlement broker's 
license who is transacting viatical settlement business on the 
effective date of this chapter, may apply to the commissioner 
for a temporary resident or nonresident viatical settlement 
broker's license.  A temporary license may be issued by the 
commissioner if the person is otherwise eligible for such 
license but has not taken and passed a life insurance agent's 
examination in a state.  The temporary license issued by the 
commissioner shall expire no later than December 31, 1995. 
After review of the application, the commissioner may issue 
the viatical settlement broker's license, refuse to issue such 
license, or revoke the temporary viatical settlement broker's 
license.

(3) A viatical settlement broker's license is renewable 
every two years, upon payment of a renewal fee in the 
amount of one hundred dollars.  A viatical settlement broker's 
license expires on the licensee's month and day of birth plus 
one year from the date the license is first issued, if an individ-
ual, or two years from the issue date in the case of a firm or 
corporation.  Failure to pay the renewal fee by the renewal 
date will automatically terminate the authority conferred by 
the license.

(4) Appointments of a viatical settlement broker expire 
on July 1 following their issue dates and every two years 
thereafter, unless previously cancelled or revoked.

(5) Affiliations expire on the renewal date for the 
licensed firm or corporation to which they apply, and expire 
every two years thereafter, unless previously cancelled or 
revoked.)) The application form and instructions for obtain-
ing a license as a life settlement broker are on the commis-
sioner's web site at www.insurance.wa.gov.

AMENDATORY SECTION (Amending Order R 95-2, filed 
10/20/95, effective 11/20/95)

WAC 284-97-040  Contract and rate filing require-
ments for ((viatical)) life settlement providers and ((viati-
cal)) life settlement brokers. ((Beginning September 1, 
1995,)) All ((viatical)) life settlement contracts ((shall)) must 
be filed with and be approved by the commissioner prior to 
use in this state.
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(1) The life settlement provider may submit the life set-
tlement contract forms and pricing memorandum required by 
WAC 284-97-050(4) filing either by SERFF or in paper 
form.

(a) The SERFF filing instructions are in the SERFF 
Industry Manual on the SERFF web site at www.serff.com 
and the Washington state SERFF Life and Disability Rate 
and Form Filing General Instructions on the commissioner's 
web site at:  www.insurance.wa.gov.

(b) If the filing is made in paper form, an NAIC Uniform 
Transmittal form must accompany the filing.

(((1))) (2)(a) Every ((viatical)) life settlement contract 
shall be in writing, in a type size of no less than ten points, 
shall be identified by a form number in the lower left-hand 
corner of the first page, and include the terms under which the 
((viatical)) life settlement provider will pay compensation 
(called by whatever name) to the ((viator)) owner in 
exchange for the assignment, transfer, sole devise, or bequest 
of the death benefit or assignment of ownership of the life 
insurance policy or certificate to the ((viatical)) life settle-
ment provider ((or viatical settlement broker)).

(b) Every ((viatical)) life settlement contract shall pro-
vide for payment to the ((viator)) owner in a lump sum and 
shall be voidable at the option of the ((viator)) owner if the 
agreed value is not paid in full within ((thirty)) fifteen days of 
the date the ((viatical)) life settlement contract is executed by 
((both the viator and the viatical settlement provider)) all par-
ties thereto.

(c) Every ((viatical)) life settlement contract shall pro-
vide for transfer of the entire life insurance policy:  Provided, 
however, That if agreed to in writing by both the insurer and 
the ((viator)) owner, a stated dollar value which is less than 
the full face amount of the life insurance policy (less any out-
standing loans) may be transferred if:

(i) The ((viatical)) life settlement provider obtains a bond 
in favor of all beneficiaries of the policy other than the ((viat-
ical)) life settlement provider in an amount sufficient to guar-
antee the payment of all premium for the balance of the pre-
mium-paying period as calculated on the effective date of the 
life insurance policy; or

(ii) Another arrangement acceptable to the commissioner 
is made which guarantees that the insurance policy will 
remain in full force and effect for the protection of beneficia-
ries designated by the ((viator)) owner (other than the ((viati-
cal)) life settlement provider) until the death of the insured.

(((2))) (3) The ((viatical)) life settlement contract shall 
provide for recision no less favorable to the ((viator)) owner
than as set forth in ((RCW 48.102.040 (3) and (4))) section 
14(9), chapter 104, Laws of 2009.  The recision provision 
shall appear on the first page of the contract.  It shall provide 
that if the insured dies during the period of time allowed for 
recision, the contract ((will be terminated effective the date of 
application and the parties are returned to their original posi-
tions)) is considered rescinded subject to repayment by the 
owner or the owner's estate of all proceeds and any premi-
ums, loans, and loan interest to the life settlement provider. 
The contract shall provide a method for giving notice of reci-
sion.  If notice of recision is given by mail, it shall be deemed 
given when deposited in the United States mail, first class 
postage prepaid.

(((3)(a))) (4) Each form of ((viatical)) life settlement 
contract filed with the commissioner shall include all of the 
following:

(((i))) (a) A ((viatical)) life settlement contract, com-
pleted in John Doe fashion;

(((ii))) (b) A copy of ((a viator's)) an owner's application, 
completed in John Doe fashion;

(((iii))) (c) A copy of an "Insurance Commissioner's 
Worksheet" as described in WAC 284-97-050(3), completed 
in John Doe fashion;

(((iv))) (d) A copy of any written disclosure material that 
will be provided to a ((viator)) owner as required by ((RCW 
48.102.035)) section 11, chapter 104, Laws of 2009; this 
written disclosure shall set forth the name, address, and tele-
phone number of the ((viatical)) life settlement provider; and

(((v))) (e) A copy of the pricing memorandum.
(((b) That portion of the disclosure notice warning of 

possible tax consequences and possible effects on eligibility 
for public funds shall be prominently displayed.

(c) The disclosure notice shall state that before entering 
into a viatical settlement contract, the viator should consult 
with his or her life insurance agent or life insurer to determine 
whether accelerated benefits are available.

(d) The disclosure notice shall contain the definition of 
accelerated benefits set forth in WAC 284-23-620(1) in its 
entirety.

(4))) (5) The ((viatical)) life settlement contract shall 
specify any effect entering into the contract will have upon 
the continued availability of supplemental benefits or riders 
that are or may be attached to the life insurance policy that is 
the subject of the ((viatical)) life settlement contract, includ-
ing assigning the responsibility for the continued payment of 
premiums.  The benefits and riders considered shall include, 
but need not be limited to, the following:

(a) Guaranteed insurability options;
(b) Accidental death benefits, or accidental death and 

dismemberment benefits;
(c) Disability income or loss of income protection;
(d) Waiver of premium or monthly deduction waiver; 

and
(e) Family, spousal, or children's riders or benefits.
(((5))) (6) No ((viatical)) life settlement contract may 

contain any limitation or restriction on the use of the proceeds 
by the ((viator)) owner.

AMENDATORY SECTION (Amending Order R 95-2, filed 
10/20/95, effective 11/20/95)

WAC 284-97-050  Standards for evaluating reason-
ability of compensation. In order to assure that benefits 
offered to ((a viator)) an owner are reasonable in relation to 
the rate, fee, or other compensation that is charged, any pay-
out shall be no less than the greater of the amounts defined in 
subsections (1) and (2) of this section.

(1) Payouts shall be no less than the following percent-
age of the expected death benefit under the insurance policy, 
net of loans.  The following are minimum standards and shall 
not be presumed to be proof of fairness as to any specific 
transaction.
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(a) If the insured's life expectancy is less than twelve 
months, then the percentage of the expected death benefit 
under the insurance policy, net of loans, to be received by the 
((viator)) owner shall be no less than seventy-five percent.

(b) If the insured's life expectancy is at least twelve 
months, but less than twenty-four months, then the percent-
age of the expected death benefit under the insurance policy, 
net of loans, to be received by the ((viator)) owner shall be no 
less than sixty-five percent.

(c) If the insured's life expectancy is at least twenty-four 
months, but less than thirty-six months, then the percentage 
of the expected death benefit under the insurance policy, net 
of loans, to be received by the ((viator)) owner shall be no 
less than fifty percent.

(d) If the insured's life expectancy is at least thirty-six 
months, then the percentage of the expected death benefit 
under the insurance policy, net of loans, to be received by the 
((viator)) owner, shall be no less than thirty percent.

(2) Payouts shall be no less than the expected death ben-
efit under the insurance policy, net of loans, reduced by the 
sum of the amounts described in (a), (b), and (c) of this sub-
section.

(a) The ((viatical)) life settlement provider may retain 
the amounts it would be required to pay to the insurer to keep 
the policy in force during the period of time ending concur-
rently with the insured's life expectancy.

(b) The ((viatical)) life settlement provider may retain an 
allowance of fifteen percent of the expected death benefit, net 
of loans, to provide for a risk charge and for its expenses and 
profit.

(c) The ((viatical)) life settlement provider may retain an 
allowance for the time value of money.  The interest rate to be 
used is fifteen percent per annum, compounded monthly. 
The calculation shall be performed on the basis that the 
((viatical)) life settlement provider pays the present value of 
the expected death benefit under the insurance policy, net of 
loans, reduced by the amounts defined in (a) and (b) of this 
subsection.  The payment to the ((viator)) owner shall reflect 
an interest adjustment for the period of time beginning when 
the ((viator)) owner is paid and ending concurrently with the 
insured's life expectancy.

(3) The ((viatical)) life settlement provider shall main-
tain for each ((viator)) owner, a document bearing the title, 
"Insurance Commissioner's Worksheet" for ten years after 
the death of the insured, or recision of the contract.  The 
((viatical)) life settlement contract shall provide that the 
((viator)) owner may at any time obtain upon request, without 
charge, a copy of the "Insurance Commissioner's Work-
sheet," the purpose of which is to assure that benefits comply 
with this section.  This provision shall appear on the same 
page or page following the first occurrence of the statement 
of the amount to be paid to the ((viator)) owner.  In addition 
to identifying the insured, the "Insurance Commissioner's 
Worksheet" shall be dated and shall include the text shown in 
items (a) through (j) of this subsection.

(a) Line one shall state, "(1) Life expectancy (measured 
from the date the ((viator))  owner  is  paid)  is  n = 
months."

(b) Line two shall state, "(2) Death benefit proceeds 
expected from insurer is $          ."

(c) Line three shall state, "(3) Amount expected to be 
paid by company to insurer is $          ."  The ((viatical)) life
settlement provider may substitute its name for the word 
"company."

(d) Line four shall state, "(4) Allowance for risk, 
expenses and profit, 15% of (2), is $          ."

(e) Line five shall state, "(5) Interest rate is 15%."
(f) Line six shall state, "(6) Line (2), net of allowance for 

interest, is (2)/1.0125n = $          ."
(g) Line seven shall state, "(7) Line (6), less (3) and less 

(4), is $          ."
(h) Line eight shall state, "(8) Minimum percentage, 

75%, 65%, 50%, or 30%, of (2) is $          ."
(i) Line nine shall state, "(9) Minimum amount required 

by the commissioner, the greater of (7) or (8), is $          ."
(j) Line ten shall state, "(10) Amount to be paid by com-

pany, no less than (9), is $          ."  The ((viatical)) life settle-
ment provider may substitute its name for the word "com-
pany."

(4) The ((viatical)) life settlement provider shall enclose 
with the submission of a ((viatical)) life settlement contract 
form, and with the submission of a rate revision, for approval 
prior to use in this state, a pricing memorandum providing a 
description of the method and assumptions used in determin-
ing the value to be paid ((viators)) owners.  At the time of 
submission of a pricing memorandum or at the time of sub-
mission of any subsequent supporting documentation, the 
((viatical)) life settlement provider may request the commis-
sioner to withhold that material from public inspection in 
order to preserve trade secrets or prevent unfair competition, 
in accordance with RCW 48.02.120(3).  Each page covered 
by such request shall be clearly marked "confidentiality 
requested."  If the filing is made by SERFF, please see the 
SERFF filing instructions for confidentiality requirements.
The memorandum shall include a description, which may use 
reasonable ranges, of the following:

(a) The procedure used to determine the insured's life 
expectancy including medical evaluation and use of health 
care professionals in such evaluation;

(b) The portion of the discount (difference between the 
death benefit of the life insurance policy or certificate and 
((viatical)) life settlement provider payment) due to market 
value interest rate (current worth of money) and how this 
interest rate is determined;

(c) The portion of the discount due to agent or broker 
compensation paid by the ((viatical)) life settlement provider;

(d) The portion of the discount that is the ((viatical)) life
settlement provider's operation costs in connection with 
((viatical)) life settlements, including acquisition and mainte-
nance cost and risk charge;

(e) The portion of the discount due to other overhead 
costs and profit margin;

(f) The effect, if any, that policy loans, surrender 
charges, and the net cash surrender value in the insurance 
plan have on the pricing determination;

(g) How provision is made in the settlement determina-
tion for future insurance plan premiums, dividends or excess 
amounts, if any; and

(h) What provision, if any, is made in the settlement 
determination for supplemental insurance benefits or riders.
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NEW SECTION
WAC 284-97-900  Savings clause. Amendments to 

WAC 284-97-010 through 284-97-050 effective on or after 
July 26, 2009, do not affect any rights acquired or liabilities 

or obligations incurred under WAC 284-97-010 through 284-
97-050 that existed prior to July 26, 2009, nor affects any 
proceedings instituted under those sections.

NEW SECTION
WAC 284-97-910  Lapse disclosure form. 

Important information about your life insurance policy
from the State of Washington Office of the Insurance Commissioner

Life insurance is a critical part of a broader financial plan.  There are many options available, and you have the right 
to shop around and seek advice from different financial advisers in order to find the options best suited to your needs.
You are encouraged to consider the following possible alternatives to letting your life policy lapse.  These alternatives include, 
but are not limited to:
• Accelerated Death Benefit:  Your policy may provide an early or accelerated discounted benefit payment if you have a 

terminal or chronic illness.
• Cash Surrender:  Your policy may have a cash surrender value your life insurer would pay you if you cancel it.
• Gift:  You may be able to gift your policy to your beneficiary, who would then assume responsibility for paying premi-

ums.
• Life Settlement:  You may be able to sell your life insurance policy to a third party.  You pay no further premium.  The 

third party becomes the policyholder and receives the benefit upon the insured's death.
• Maintain Your Policy:  You may be able to maintain your life insurance policy in force by paying the premiums directly 

or using your current policy values to pay the premiums.
• Policy Changes:  You may be able to reduce or eliminate future premium payments by obtaining a paid-up policy, by 

reducing optional coverages, or through other options available from your life insurer.
• Policy Loan:  You may be able to take out a loan from your life insurance company using the cash value of your policy 

as collateral.  Loan proceeds can be used to pay the premiums or for other purposes.
• Third-Party Loan:  You may be able to get a loan from another party to pay your policy's premiums.  In return, the 

lender may require an assignment of a portion or all of the policy's death benefits.
These options may or may not be available depending on your circumstances and the terms of your life insurance policy.  
Please see your policy or contact your life insurance company, financial advisor, agent or broker to determine your particular 
options.
If you're a Washington state resident and have questions about life insurance and your rights, contact the Office of the Insur-
ance Commissioner at 1-800-562-6900, or go to www.insurance.wa.gov.  Ask questions if you don't understand your policy.  
Here's a list of commonly used terms:
Accelerated death benefit:  A benefit allowing terminally ill or chronically ill life insurance policyholders to receive cash 
advances of all or part of the expected death benefit.  The accelerated death benefit can be used  for health care treatments or 
any other purpose.
Cash surrender value:  This term is also called "cash value," "surrender value," and "policyholder's equity."  The amount of 
cash due to a policyholder who requests the insurance company cancel their life insurance policy before it matures or death 
occurs.
Expected death benefit:  The face amount of the policy, less any policy loan amounts, that the insurance company is expected 
to  pay the beneficiaries named in the life insurance policy upon the death of the insured.
Lapse:  Refers to a life insurance policy ending or expiring when a policyholder stops making premium payments.
Life settlement:  Refers to a contract in which the policyholder sells his or her life insurance policy to a third party for a one-
time cash payment which is greater than the cash surrender value, but less than the death benefit of the policy.  A life settlement 
includes a viatical settlement, defined below.
Policy loan:  A loan issued by an insurance company using the cash value of a person's life insurance policy as collateral.
Viatical settlement:  An arrangement in which someone with a terminal illness sells his or her life insurance policy at an 
amount less than the death benefit.  The ill person receives cash, and the buyer receives the full amount of the death benefit.  
This death benefit is payable once the former policyholder dies.
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NEW SECTION
WAC 284-97-920  Verification of coverage for life insurance policies form. 

VERIFICATION OF COVERAGE FOR LIFE INSURANCE POLICIES
SUBMITTED TO:                                                                           NAIC#                                                            

                   Name of Insurance Company
POLICY NUMBER:                                                                                                                                               
SUBMITTED FROM:                                                                                                                                            

Name of Life Settlement Broker/Provider
ADDRESS:                                                                                                                                                              
TELEPHONE NUMBER:                                                                                                                                       
CONTACT:                                                                                 TITLE:                                                                
IF INFORMATION IS CORRECT, INSURER REPRESENTATIVE MAY PLACE A CHECKMARK IN THE BOX.  OTH-
ERWISE PROVIDE CORRECTED INFORMATION THROUGHOUT THIS FORM.  AN ASTERISK INDICATES INFOR-
MATION THE LIFE SETTLEMENT PROVIDER/BROKER MUST PROVIDE.

POLICY OWNER'S AND INSURED'S INFORMATION
This column to be completed by Life 
Settlement Broker/Provider

This column to be used by Insurance 
Company

Owner's Name *
Address *
City, state, ZIP code *
Tax ID or Social Security number *
Insured's name *
Insured's date of birth *
Second insured's name (if applicable) *
Second insured's date of birth (if applica-
ble)

*

I hereby consent by my signature below to release information requested by this form by the insurance company to the 
life settlement broker/provider.

Signature of owner Date signed

Page 1 of 4

IS THE POLICY IN FORCE? YES NO

IF NO, SIGN, AND DATE ON PAGE 4 AND RETURN TO THE LIFE SETTLEMENT BROKER OR PROVIDER THAT SUBMITTED THE VERIFICA-
TION OF COVERAGE.

POLICY TYPE, RIDERS AND OPTIONS:
*TERM WHOLE LIFE UNIVERSAL LIFE VARIABLE LIFE

If a question is not applicable to the type of policy, write N/A in the column.

This brochure is for informational purposes only and does not constitute an endorsement of any of the options described 
above.

Important information about your life insurance policy
from the State of Washington Office of the Insurance Commissioner

This column to be completed by Life 
Settlement Broker/Provider

This column to be used by Insurance 
Company

Original issue date *
Maturity date of policy
State of issue *
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Page 2 of 4

POLICY VALUES
This column to be completed by Life
Settlement Broker/Provider

This column to be used by Insurance 
Company

Policy values as of (insert date)
Current face amount of policy *
Amount of accumulated dividends
Current face amount of riders
Amount of any outstanding loans *
Amount of outstanding interest on 
policy loans
Current net death benefit *
Current account value *
Current cash surrender value *
Is policy participating? *
If yes, what is the current dividend 
option?

PREMIUM INFORMATION
This column to be completed by Life 
Settlement Broker/Provider

This column to be used by Insurance 
Company

Current payment mode *
Current modal premium *
Date last premium paid *
Date next premium due *
Current monthly cost of insurance as 
of (insert date)
Date of last cost of insurance deduc-
tion

TO BE COMPLETED BY LIFE SETTLEMENT BROKER/PROVIDER

The information submitted for verification by the life settlement broker/provider is correct and accurate to the best of my 
knowledge and has been obtained through the policy owner and/or insured.

Signature Printed name

Page 3 of 4

Does the policy have an irrevocable 
beneficiary?

*

Is the policy currently assigned? *
Was the policy ever converted or rein-
stated?
Is the policy in the contestability 
period?

*

Is the policy in the suicide period? *
Please list all riders and indicate if any 
are in the contestable or suicide 
period.

*

This column to be completed by Life 
Settlement Broker/Provider

This column to be used by Insurance 
Company
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TO BE COMPLETED BY INSURANCE COMPANY
The information provided by verification by the insurance company is correct and accurate to the best of my knowledge as of
                                             (date).
Insurance company:                                                   NAIC #                                                       
Printed name:                                                                Title:                                                            
Telephone number:                                                      Fax number:                                                
Signature:                                                                                                                                                          
Please provide information about where the forms listed below should be submitted for processing.
Name:                                                                            Title:                                                             
Company Name:                                                                                                                                                
Mailing Address:                                                                                                                                              
City, State, ZIP:                                                                                                                                                 
Overnight Address:                                                                                                                                         
City, State, ZIP:                                                                                                                                                 
Telephone number:                                                        Fax number:                                                

FORMS REQUEST
Please provide the forms checked below:
❏ Absolute Assignment/Change of Ownership/Life Assignment
❏ Change of Beneficiary
❏ Release of Irrevocable Beneficiary (if applicable)
❏ Waiver of Premium Claim Form
❏ Disability Waiver of Premium Approval Letter
❏ Release of Assignment
❏ Change of Death Benefit Option Form (if UL)
❏ Allocation Change Form (if Variable)
❏ Annual Report
❏ Current In Force Illustration

Page 4 of 4

WSR 09-15-167
EMERGENCY RULES

BOARD OF
PILOTAGE COMMISSIONERS

[Filed July 21, 2009, 12:47 p.m., effective July 21, 2009, 12:47 p.m.]

Effective Date of Rule:  Immediately.
Purpose:  To provide more flexibility for pilot trainees to 

complete initial evaluations and local knowledge exams.
Citation of Existing Rules Affected by this Order: 

Amending WAC 363-116-078.
Statutory Authority for Adoption:  Chapter 88.16 RCW.
Under RCW 34.05.350 the agency for good cause finds 

that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding:  The existing time constraints 
place an undue burden on pilot trainees which, if not modi-
fied, may impact the quality of their pilot training program.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 1, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 1, Repealed 0.

Date Adopted:  July 9, 2009.
Peggy Larson
Administrator
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AMENDATORY SECTION (Amending WSR 08-15-119, 
filed 7/21/08, effective 8/21/08)

WAC 363-116-078  Training program. After passing 
the written examination and simulator evaluation, pilot appli-
cants pursuing a pilot license must enter and successfully 
complete a training program specified by the board.

(1) Notification. Pilot applicants on the list waiting to 
enter the training program shall provide the board with a cur-
rent address to be used for notification for entry into the train-
ing program. Such address shall be a place at which mail is 
delivered. In addition, a pilot applicant may provide the 
board with other means of contact such as a phone number, 
fax number, and/or an e-mail address. The mailing address 
will, however, be considered the primary means of notifica-
tion by the board. It will be the responsibility of the pilot 
applicant to ensure that the board has a current mailing 
address at all times. If a pilot applicant cannot personally 
receive mail at the address provided to the board for any 
period of time, another person may be designated in writing 
with a notarized copy to the board as having power of attor-
ney specifically to act in the pilot applicant's behalf regarding 
such notice. If notice sent to the address provided by the pilot 
applicant is returned after three attempts to deliver, that pilot 
applicant will be skipped and the next pilot applicant on the 
list will be contacted for entry into the training program. A 
person so skipped will remain next on the list. A pilot appli-
cant or his/her designated attorney in fact shall respond 
within fifteen calendar days of receipt of notification to 
accept, refuse, or request a delayed entry into the training 
program.

(2) Entry. At such time that the board chooses to start a 
pilot applicant in the training program, notification shall be 
given to the first person on the list. Pilot applicants shall be 
eligible in the order of their total combined scores on the 
written examination and simulator evaluation or as otherwise 
may be determined by the board. A pilot applicant who 
refuses entry into the program will be removed from the wait-
ing list with no further obligation by the board to offer a posi-
tion in the training program to such pilot applicant. A pilot 
applicant who is not able to start the training program on the 
date the board sets for that pilot applicant's entry into the 
training program may, with written consent of the board, 
delay entry into the training program for up to two months. 
The board will then give notice to the next pilot applicant on 
the list to enter the training program. The pilot applicant who 
delays entry, shall remain eligible for the next position in the 
training program, provided that the next position becomes 
available within the earlier of:

(a) Four years from the pilot applicant's taking the writ-
ten examination; or

(b) The date scheduled for the next pilotage examination. 
Pilot applicants not able to start in the training program 
within two months of the date the board sets for that pilot 
applicant's entry into the training program and who do not 
obtain the board's written consent to delay entry into the 
training program shall no longer be eligible for the training 
program without retaking the examination provided in WAC 
363-116-076 and the simulator evaluation provided in WAC 
363-116-077.

(3) Training license. Prior to receiving a training license 
pilot applicants must pass a physical examination by a board-
designated physician and in accordance with the require-
ments of WAC 363-116-120 for initial pilot applicants. A 
form provided by the board must be completed by the physi-
cian and submitted to the board along with a cover letter indi-
cating the physician's findings and recommendations as to the 
pilot applicant's fitness to pilot. The physical examination 
must be taken not more than ninety days before issuance of 
the training license. Holders of a training license will be 
required to pass a general physical examination annually 
within ninety days prior to the anniversary date of that 
license. Training license physical examinations will be at the 
expense of the pilot applicant. All training licenses shall be 
signed by the chairperson or his/her designee and shall have 
an expiration date. Training licenses shall be surrendered to 
the board upon completion or termination of the training pro-
gram.

(4) Development. As soon as practical after receiving 
notification of eligibility for entry into the training program 
as set forth in this section, the pilot applicant shall meet with 
the trainee evaluation committee for the purpose of devising 
a training program for that pilot applicant. The training pro-
gram shall be tailored to the ability and experience of the 
individual pilot applicant and shall consist of observation 
trips, training trips in which the pilot applicant pilots the ves-
sel under the supervision of licensed pilots, ship assist tug 
trips, and such other forms of learning and instruction that 
may be designated. The trainee evaluation committee shall 
recommend a training program for adoption by the board. 
After adoption by the board, it will be presented to the pilot 
applicant. If the pilot applicant agrees in writing to the train-
ing program, the board shall issue a training license to the 
pilot applicant, which license shall authorize the pilot appli-
cant to take such actions as are contained in the training pro-
gram. If the pilot applicant does not agree to the terms of the 
training program in writing within fifteen business days of it 
being received by the pilot applicant, that pilot applicant shall 
no longer be eligible for entry into the training program and 
the board may give notice to the next available pilot applicant 
that he/she is eligible for the training program.

(5) Initial evaluation.
(a) The trainee evaluation committee shall create an ini-

tial evaluation at the beginning of each pilot applicant's train-
ing program subject to approval by the board. The goal of the 
initial evaluation is to, as soon as practical after adequate 
observation trips, have the pilot trainee involved in hands-on 
piloting and ship handling under the supervision of licensed 
pilots and subject to the evaluation of training pilots. To this 
end the trainee evaluation committee shall devise an initial 
evaluation of a specified length not to exceed ((six)) eight
months if the pilot trainee is on stipend and ((nine)) fifteen
months if not on stipend. The initial evaluation shall:

(i) Afford the pilot trainee early and concentrated expo-
sure to a commonly navigated waterway, channel or tributary 
within the pilotage district and the main ship channel routes 
between such area and the seaward boundary of the pilotage 
district;

(ii) Except for pilot trainees taking an examination prior 
to July 1, 2008, provide the pilot trainee the opportunity to 
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study for and pass any local knowledge examinations pro-
vided by the board as to the conditions found in such water-
way, channel or tributary;

(iii) Specify a number of training trips in which the pilot 
trainee pilots vessels under the supervision of licensed pilots; 
and

(iv) Specify a number of training trips in which the pilot 
trainee pilots vessels under the supervision of training pilots 
and the pilot members of the trainee evaluation committee.

(b) As a condition of completing the initial evaluation, 
the pilot trainee shall:

(i) Pass any required local knowledge examinations 
given by the board covering the routes described in (a)(i) of 
this subsection. This examination can be repeated as neces-
sary, provided that it may not be taken more than once in any 
((thirty)) seven day period and further provided that it must 
be successfully passed before the expiration date of the initial 
evaluation; and

(ii) Possess a first class pilotage endorsement without 
tonnage or other restrictions on his/her United States govern-
ment license to pilot in at least one route in the pilotage dis-
trict in which the pilot applicant seeks a license.

(c) After completion of the initial evaluation, the trainee 
evaluation committee shall make a recommendation to the 
board and the board shall determine, whether the pilot trainee 
has demonstrated the potential for superior piloting and ship 
handling and has demonstrated the ability to assimilate and 
retain the local knowledge necessary to pilot.  Unless the 
board finds that such superior potential exists, it shall termi-
nate the pilot trainee's participation in the training program.

(6) Specification of trips. To the extent possible, the 
training program shall provide a wide variety of assignments, 
observation and training trips. The training program may 
contain deadlines for achieving full or partial completion of 
certain necessary actions. Where relevant, it may specify 
such factors as route, sequence of trips, weather conditions, 
day or night, stern or bow first, draft, size of ship and any 
other relevant factors. The board may designate specific trips 
or specific numbers of trips that shall be made with training 
pilots or with the pilot members of the trainee evaluation 
committee or with pilots of specified experience.  In the 
Puget Sound pilotage district, pilot applicants taking an 
examination before July 1, 2008, shall complete a minimum 
of one hundred thirty trips. After July 1, 2008, all Puget 
Sound pilotage district pilot applicants shall complete a min-
imum of one hundred fifty trips. The board shall set from 
time to time the minimum number of trips for pilot applicants 
in the Grays Harbor pilotage district. The board will ensure 
that during the training program the pilot trainee will get sig-
nificant review by training pilots and the pilot members of the 
trainee evaluation committee.

(7) Local knowledge. The training program shall provide 
opportunities for the education of pilot trainees and shall pro-
vide for testing of pilot trainees on the local knowledge nec-
essary to become a pilot. This education program shall be 
developed by the trainee evaluation committee and recom-
mended to the board for adoption and shall be tailored to the 
needs of the individual pilot trainee. It shall be the responsi-
bility of the pilot trainee to obtain the local knowledge neces-
sary to be licensed as a pilot in the district for which he/she is 

applying. Prior to the completion of the training program, the 
board, or its designee, may give such local knowledge exam-
ination(s) as it deems appropriate to the pilot trainees who 
shall be required to pass such examination(s) before complet-
ing the training program. The trainee evaluation committee 
may require a pilot trainee to sit for a local knowledge exam-
ination provided the trainee evaluation committee informs 
the pilot trainee in writing sixty days in advance of the sched-
uled date of the examination. Failure to sit for the examina-
tion on the date scheduled may constitute cause for removal 
from the training program. The trainee evaluation committee 
may also establish in writing such interim performance 
requirements as it deems necessary. These local examina-
tions can be repeated as necessary, except that an examina-
tion for the same local area may not be taken more than once 
in any ((thirty)) seven day period and all required local 
((know)) knowledge examinations must be successfully 
passed before the expiration date of the training program. The 
local knowledge required of a pilot trainee and the local 
knowledge examination(s) may include the following sub-
jects as they pertain to the pilotage district for which the pilot 
trainee seeks a license:

(a) Area geography;
(b) Waterway configurations including channel depths, 

widths and other characteristics;
(c) Hydrology and hydraulics of large ships in shallow 

water and narrow channels;
(d) Tides and currents;
(e) Winds and weather;
(f) Local aids to navigation;
(g) Bottom composition;
(h) Local docks, berths and other marine facilities 

including length, least depths and other characteristics;
(i) Mooring line procedures;
(j) Local traffic operations e.g., fishing, recreational, 

dredging, military and regattas;
(k) Vessel traffic system;
(l) Marine VHF usage and phraseology, including 

bridge-to-bridge communications regulations;
(m) Air draft and keel clearances;
(n) Submerged cable and pipeline areas;
(o) Overhead cable areas and clearances;
(p) Bridge transit knowledge - signals, channel width, 

regulations, and closed periods;
(q) Lock characteristics, rules and regulations;
(r) Commonly used anchorage areas;
(s) Danger zone and restricted area regulations;
(t) Regulated navigation areas;
(u) Naval operation area regulations;
(v) Local ship assist and escort tug characteristics;
(w) Tanker escort rules - state and federal;
(x) Use of anchors and knowledge of ground tackle;
(y) Applicable federal and state marine and environmen-

tal safety law requirements;
(z) Marine security and safety zone concerns;
(aa) Harbor safety plan and harbor regulations;
(bb) Chapters 88.16 RCW and 363-116 WAC, and other 

relevant state and federal regulations in effect on the date the 
examination notice is published pursuant to WAC 363-116-
076; and
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(cc) Courses in degrees true and distances in nautical 
miles and tenths of miles between points of land, navigational 
buoys and fixed geographical reference points, and the dis-
tance off points of land for such courses as determined by 
parallel indexing along pilotage routes.

(8) Length.
(a) In the Puget Sound pilotage district, for pilot appli-

cants taking an examination before July 1, 2008, the mini-
mum length of the training program shall be seven months. 
For pilot applicants who take an examination on or after July 
1, 2008, the minimum length of the training program shall be 
eight months. The maximum length of the training program 
shall be thirty-six months if the pilot applicant elects to 
receive a stipend. The length of the training program shall be 
established by the board based on the recommendation of the 
trainee evaluation committee.

(b) In the Grays Harbor pilotage district, the length of the 
training program shall be set by the board based on the rec-
ommendation of the trainee evaluation committee.

(9) Rest. It is the pilot trainee's responsibility to provide 
adequate rest time so that he/she is fully able to pilot on train-
ing trips. Pilot trainees shall not take pilot training trips in 
which they will be piloting the vessel without observing the 
rest rules for pilots in place by federal or state law or regula-
tion. For purposes of calculating rest required before a train-
ing trip in which the pilot trainee will be piloting after an 
observation trip in which the pilot trainee did not pilot the 
vessel, such observation trip shall be treated as though it had 
been a normal pilot training assignment. Nothing herein shall 
be construed as requiring any particular amount of rest before 
any observation trip in which the pilot trainee will not be 
piloting.

(10) Stipend.
(a) At the initial meeting with the trainee evaluation 

committee the pilot applicant shall indicate whether he/she 
wishes to receive a stipend during the training program. In 
the Puget Sound pilotage district, as a condition of receiving 
such stipend, pilot applicants will agree to forego during the 
training program other full- or part-time employment which 
prevents them from devoting themselves on a full-time basis 
to the completion of the training program. With the consent 
of the board and the restructuring of the training program, 
pilot trainees may elect to change from a stipend to nonsti-
pend status, and vice versa, during the training program. The 
stipend paid to pilot trainees shall be six thousand dollars per 
month (or such other amount as may be set by the board from 
time to time), shall be contingent upon the board's setting of 
a training surcharge in the tariffs levied pursuant to WAC 
363-116-185 and 363-116-300 sufficient to cover the 
expense of the stipend and shall be paid from a pilot training 
account as directed by the board and pursuant thereto shall be 
paid to pilot trainees as set forth below:

(i) Determinations as to stipend entitlement will be made 
on a full calendar month basis and documentation of trips will 
be submitted to the board by the fifth day of the following 
month. The stipend will be paid on an all or nothing basis for 
each month except that prorations shall be allowed at the rate 
of two hundred dollars per day (or such other amount as may 
be set by the board from time to time), under the following 
circumstances:

(A) For the first and last months of the training program 
(unless the training program starts on the first or ends on the 
last day of a month); or

(B) For a pilot trainee who is deemed unfit for duty by a 
board-designated physician during a training month; or

(C) For a pilot trainee who requests a change from a non-
stipend status to a stipend status, or from a stipend status to a 
nonstipend status as set forth in (a) (vi) of this subsection.

(ii) A certain minimum number of trips are required each 
month for eligibility to receive the stipend. This minimum 
number shall be specified in the training program and shall be 
the total number of trips required in the training program 
divided by the number of months in the training program. 
Only trips required by the training program can be used to 
satisfy this minimum. Trips will be documented at the end of 
each month.

(iii) It is the pilot trainee's responsibility to make all 
hard-to-get trips before the end of the training program. If a 
training program is extended due to a failure to get all of these 
trips, the board may elect not to pay the stipend if the missing 
trips were available to the pilot trainee but not taken.

(iv) The trainee evaluation committee with approval by 
the board may allocate, assign or specify training trips among 
multiple pilot trainees. Generally, the pilot trainee who fin-
ished the qualifying examination and simulator evaluation 
with the highest score has the right of first refusal of training 
trips provided that the trainee evaluation committee may, 
with approval by the board, allocate or assign training trips 
differently as follows:

(A) When it is necessary to accommodate any pilot 
trainee's initial evaluation program;

(B) When it is necessary to spread hard-to-get trips 
among pilot trainees so that as many as possible complete 
required trips on time. If a pilot trainee is deprived of a hard-
to-get trip by the trainee evaluation committee, that trip will 
not be considered "available" under (a)(ii) of this subsection. 
However, the pilot trainee will still be required to complete 
the minimum number of trips for the month in order to 
receive a stipend, and the minimum number of trips as 
required to complete his/her training program;

(v) If a pilot trainee elects to engage in any full- or part-
time employment, the terms and conditions of such employ-
ment must be submitted to the trainee evaluation committee 
for prior determination by the board of whether such employ-
ment complies with the intent of this section prohibiting 
employment that "prevents (pilot trainees) from devoting 
themselves on a full-time basis to the completion of the train-
ing program."

(vi) If a pilot trainee requests to change to a nonstipend 
status as provided in this section such change shall be effec-
tive for a minimum nonstipend period of thirty days, pro-
vided that before any change takes effect the board and the 
pilot trainee must agree in writing on the terms of a revised 
training program.

(b) Any approved pilot association or other organization 
collecting the pilotage tariff levied by WAC 363-116-185 or 
363-116-300 shall transfer the pilot training surcharge 
receipts to the board at least once a month or otherwise dis-
pose of such funds as directed by the board. The board may 
set different training stipends for different pilotage districts. 
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Receipts from the training surcharge shall not belong to the 
pilot providing the service to the ship that generated the sur-
charge or to the pilot association or other organization col-
lecting the surcharge receipts, but shall be disposed of as 
directed by the board. Pilot associations or other organiza-
tions collecting surcharge receipts shall provide an account-
ing of such funds to the board on a quarterly basis or at such 
other intervals as may be requested by the board. Any audited 
financial statements filed by pilot associations or other orga-
nizations collecting pilotage tariffs shall include an account-
ing of the collection and disposition of these surcharges. The 
board shall direct the disposition of all funds in the account.

(11) Trainee evaluation committee. There is hereby cre-
ated a trainee evaluation committee to which members shall 
be appointed by the board. The committee shall include at a 
minimum:  Three active licensed Washington state pilots, 
who, to the extent possible, shall be from the district in which 
the pilot trainee seeks a license and at least one of whom shall 
be a member of the board; one representative of the marine 
industry from the relevant pilotage district (who may be a 
board member) who holds, or has held, the minimum U.S. 
Coast Guard license required by RCW 88.16.090; and one 
other member of the board who is not a pilot. The committee 
may include such other persons as may be appointed by the 
board. The committee shall be chaired by a pilot member of 
the board and shall meet as necessary to complete the tasks 
accorded it. In the event that the trainee evaluation committee 
cannot reach consensus with regard to any issue it shall report 
both majority and minority opinions to the board.

(12) Training pilots. The board shall designate as train-
ing pilots those pilots with a minimum of seven years of 
piloting in the relevant district who are willing to undergo 
such training as the board may require and provide. The 
board may establish a lower experience level for the Grays 
Harbor pilotage district. Training pilots shall receive such 
training from the board to better enable them to give guidance 
and training to pilot trainees and to properly evaluate the per-
formance of pilot trainees. The board shall keep a list of train-
ing pilots available for public inspection at all times.  All pilot 
members of the trainee evaluation committee shall also be 
training pilots.

(13) Evaluation. When a pilot trainee pilots a vessel 
under the supervision of another pilot, the supervising pilot 
shall, to the extent possible, communicate with and give 
guidance to the pilot trainee in an effort to make the trip a 
valuable learning experience. After each such trip, the super-
vising pilot shall complete a form provided by the board eval-
uating the pilot trainee's performance. Evaluation forms pre-
pared by licensed pilots who are not training pilots shall be 
used by the trainee evaluation committee and the board for 
assessing a pilot trainee's progress, providing guidance to the 
pilot trainee and for making alterations to the training pro-
gram. All evaluation forms shall be delivered or mailed by 
the supervising pilot to the board. They shall not be given to 
the pilot trainee. The supervising pilot may show the contents 
of the form to the pilot trainee, but the pilot trainee has no 
right to see the form until it is filed with the board. The 
trainee evaluation committee shall review these evaluation 
forms from time to time and the chairperson of the trainee 
evaluation committee shall report the progress of all pilot 

trainees at each meeting of the board. If it deems it necessary, 
the trainee evaluation committee may recommend, and the 
board may make, changes from time to time in the training 
program requirements applicable to a pilot trainee, including 
the length of the training program.

(14) Removal. A pilot trainee may be removed from the 
training program by the board if it finds any of the following:

(a) Failure to maintain the minimum federal license 
required by RCW 88.16.090;

(b) Conviction of an offense involving drugs or involv-
ing the personal consumption of alcohol;

(c) Failure to devote full time to training in the Puget 
Sound pilotage district if receiving a stipend;

(d) The pilot trainee is not physically fit to pilot;
(e) Failure to make satisfactory progress toward timely 

completion of the program or timely meeting of interim per-
formance requirements in the training program;

(f) Inadequate performance on examinations or other 
actions required by the training program;

(g) Failure to demonstrate the superior skills required in 
the initial evaluation;

(h) Inadequate performance on training trips; or
(i) Violation of a training program requirement, law, reg-

ulation or directive of the board.
(15) Completion of the training program shall include 

the requirement that the pilot trainee:
(a) Successfully complete the requirements set forth in 

the training program;
(b) Possess a valid first class pilotage endorsement with-

out tonnage or other restrictions on his/her United States gov-
ernment license to pilot in all of the waters of the pilotage dis-
trict in which the pilot applicant seeks a license; and

(c) Successfully complete any local knowledge examina-
tion(s) required by the board and specified in the training pro-
gram.

WSR 09-15-171
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 09-144—Filed July 21, 2009, 2:11 p.m., effective July 21, 2009, 2:11 

p.m.]

Effective Date of Rule:  Immediately.
Purpose:  Amend commercial fishing rules.
Citation of Existing Rules Affected by this Order: 

Repealing WAC 220-52-05100R; and amending WAC 220-
52-051.

Statutory Authority for Adoption:  RCW 77.12.047 and 
77.04.020.

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding:  The 2009 state/tribal shrimp 
harvest management plans for Puget Sound require adoption 
of harvest seasons contained in this emergency rule.  This 
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emergency rule closes the pot fishery season for spot shrimp 
in 23B and all shrimp in 26B-1 and 26C because the shrimp 
quotas have been harvested.  There is insufficient time to 
adopt permanent rules.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  July 21, 2009.
Lisa M. Veneroso

for Philip Anderson
Director

NEW SECTION

WAC 220-52-05100S  Puget Sound shrimp pot and 
beam trawl fishery—Season. Notwithstanding the provi-
sions of WAC 220-52-051, effective immediately until fur-
ther notice, it is unlawful to fish for shrimp for commercial 
purposes in Puget Sound, except as provided for in this sec-
tion:

(1) Shrimp pot gear:
(a) All waters of Shrimp Management Areas 1A, 1C, 2E, 

2W, 3, 4, and 6 are open to the harvest of all shrimp species, 
effective immediately until further notice, except as provided 
for in this section:

(i) All waters of the Discovery Bay Shrimp District are 
closed.

(ii) Effective immediately, until further notice, all waters 
of Shrimp Management Areas 1C, 2E and 2W are closed to 
the harvest of spot shrimp.

(iii) Effective 11:59 p.m. July 26, 2009, until further 
notice, all waters of Catch Area 23B are closed to the harvest 
of spot shrimp, and all waters of Catch Areas 26B-1 and 26C 
are closed to the harvest of all shrimp species.

(b) The shrimp accounting week is Monday through 
Sunday.

(c) Effective immediately until further notice, it is 
unlawful for the combined total harvest of spot shrimp by a 
fisher and/or the fisher's alternate operator to exceed 600 
pounds per week, except that in the following Shrimp Man-
agement Areas, it is unlawful for the total harvest of spot 
shrimp by a fisher and/or the fisher's alternate operator to 
exceed 300 pounds per week in Catch Area 23A-E.

It is unlawful to fish for any shrimp while in possession, 
on board the fishing vessel, of any spot shrimp from any pre-
vious accounting week.

(d) It is unlawful to pull shellfish pots for commercial 
purposes in more than one Marine Fish-Shellfish Manage-
ment and Catch Reporting Area per day.  Fishers may move 
all of their shellfish pot gear from one Marine Fish-Shellfish 
Management and Catch Reporting Area to another Marine 
Fish-Shellfish Management and Catch Reporting Area if a 
harvest report is made before the shellfish pot gear is moved. 
The harvest activity report must be made consistent with the 
provisions of WAC 220-52-075 and must also include the 
following additional information:

(i) The number of pots being moved to a new area; and 
(ii) The Marine Fish-Shellfish Management and Catch 

Reporting Area that the pots are being moved to.
(e) It is unlawful to set or pull shellfish pots in one 

Marine Fish-Shellfish Management and Catch Reporting 
Area while in possession of shrimp harvested from another 
Marine Fish-Shellfish Management and Catch Reporting 
Area, except shellfish pots may be set in a new fishing area 
subsequent to making a report as indicated in Section 1(d) 
above.

(2) Shrimp beam trawl gear:
(a) Shrimp Management Area (SMA) 3 (outside of the 

Discovery Bay Shrimp District, Sequim Bay and Catch Area 
23D) is open immediately until further notice.  Sequim Bay 
includes those waters of Catch Area 25A south of a line pro-
jected west from Travis Spit on the Miller Peninsula.

(b) That portion of Catch Area 22A within SMA 1B is 
open immediately until further notice.

(c) That portion of Catch Area 21A within Shrimp Man-
agement Area 1B is open immediately until further notice.

(3) All shrimp taken under this section must be sold to 
licensed Washington wholesale fish dealers.

REPEALER
The following section of the Washington Administrative 

Code is repealed:

WAC 220-52-05100R Puget Sound shrimp pot and 
beam trawl fishery—Season. 
(09-141)

WSR 09-15-183
EMERGENCY RULES
DEPARTMENT OF

SOCIAL AND HEALTH SERVICES
(Economic Services Administration)

[Filed July 22, 2009, 8:13 a.m., effective July 26, 2009]

Effective Date of Rule:  July 26, 2009.
Purpose:  The Washington legislature adopted SSB 5166 

(chapter 408, Laws of 2009) regarding license suspension for 
noncompliance with child support orders.  Division of child 
support (DCS) must adopt rules to implement this legislation, 
which is effective July 26, 2009.  DCS has begun the rule-
making process by filing a CR-101 preproposal notice of 
inquiry, as WSR 09-14-073, but will be unable to complete 
the regular adoption process by the effective date.  DCS is 
adopting emergency rules at this time, but continues the reg-
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ular rule-making process and will adopt final rules as soon as 
possible.

Amending WAC 388-14A-4500 What is the division of 
child support's license suspension program?, 388-14A-4505 
The notice of noncompliance and intent to suspend licenses, 
388-14A-4510 Who is subject to the DCS license suspension 
program?, 388-14A-4515 How do I avoid having my license 
suspended for failure to pay child support?, 388-14A-4520 
Signing a ((repayment)) payment agreement may avoid certi-
fication for noncompliance, 388-14A-4525 How to obtain a 
release of certification for noncompliance and 388-14A-4530 
((Administrative hearings)) What happens at an administra-
tive hearing regarding license suspension ((are limited in 
scope.))?; and new sections WAC 388-14A-4512 When may 
the division of child support certify a noncustodial parent for 
license suspension?, 388-14A-4527 How does a noncustodial 
parent request an administrative hearing regarding license 
suspension?, 388-14A-4535 Can the noncustodial parent file 
a late request for hearing if a license has already been sus-
pended?, and 388-14A-4540 When is a DCS conference 
board available regarding license suspension issues?

Citation of Existing Rules Affected by this Order: 
Amending WAC 388-14A-4500, 388-14A-4505, 388-14A-
4510, 388-14A-4515, 388-14A-4520, 388-14A-4525, and 
388-14A-4530.

Statutory Authority for Adoption:  SSB 5166 (chapter 
408, Laws of 2009), RCW 34.05.060, 43.20A.550, 74.04.-
055, 74.04.057, 74.20A.310, 74.20A.320(10), 74.20A.350 
(14).

Under RCW 34.05.350 the agency for good cause finds 
that state or federal law or federal rule or a federal deadline 
for state receipt of federal funds requires immediate adoption 
of a rule.

Reasons for this Finding:  SSB 5166 (chapter 408, Laws 
of 2009) has an effective date of July 26, 2009.  Although 
DCS has begun the regular rule-making process to adopt 
rules under this bill, we are unable to complete the adoption 
process by the effective date.  DCS continues the regular 
rule-making process and will adopt final rules as soon as pos-
sible.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 4, Amended 7, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 4, Amended 7, Repealed 0.

Date Adopted:  July 20, 2009.
Stephanie E. Schiller

Rules Coordinator

Reviser's note:  The material contained in this filing exceeded the 
page-count limitations of WAC 1-21-040 for appearance in this issue of the 
Register.  It will appear in the 09-16 issue of the Register.
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