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WSR 10-01-036
PERMANENT RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 09-264—Filed December 7, 2009, 3:52 p.m., effective January 7,
2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Amend WAC 232-16-800 Johnson Debay's
Slough Game Reserve.

Citation of Existing Rules Affected by this Order:
Amending WAC 232-16-800.

Statutory Authority for Adoption: RCW 77.12.047,
77.12.020, 77.12.040, 77.12.570, 77.12.210.

Adopted under notice filed as WSR 09-19-147 on Sep-
tember 23, 2009.

Changes Other than Editing from Proposed to Adopted
Version: Changes from the text of the proposed rule and rea-
sons for difference:

¢ The name of Debay's Slough Road was changed to
Debay's Isle Road to match the actual road name.

* The words "white corner marker" was deleted
because the point of reference was no longer
needed.

*  The distance traveled east along the south bank of
the Skagit River was changed from 2200 feet to
3750 feet in order to make the reserve boundary
close at the northeast corner.

*  The distance traveled south along the fence line was
changed from 150 feet to 855 feet in order to reflect
the incorporation of additional acreage within the
reserve.

¢ The words "southeast 1050 feet to fence line, then"
was removed since they no longer describe the
boundary which places additional acreage in the
reserve.

*  The distance traveled east along the fence line was
changed from 1090 feet to 435 feet to correctly align
the boundary with the point of origin.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 4, 2009.

Miranda Wecker, Chair

Fish and Wildlife Commission
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AMENDATORY SECTION (Amending Order 08-197, filed
8/13/08, effective 9/13/08)

WAC 232-16-800 Johnson/Debay's Slough Game
Reserve. In Skagit County, beginning at the intersection of
Francis Road and Debay's ((Sleugh)) Isle Road; then south
and west along Francis Road (3090 feet) to white corner
marker; then north (1265 feet) to the middle of Debay's
Slough (white corner marker); then westerly (2087 feet)
along the channel of Debay's Slough to the western tip of the
farmed portion of Debay's Island; then northerly (1485 feet)
to the south bank of the Skagit River (white corner marker);
then easterly (((2260)) 3750 feet) along the south bank of the
Skagit River to fence line (white corner marker); then south
along fence line (((359)) 855 feet) to corner post; then
((seutheast1H050-feettofenece linethen)) cast ((1690-feet))
along fence line (435 feet) to fence intersection; then south
(300 feet) along fence line to existing tree line (white corner
marker); then continue south (835 feet) to south shoreline of
Debay's Slough (white corner marker); then easterly and
southerly along the west shoreline of Debay's Slough (1770
feet) to the south side of Debay's ((Steugh)) Isle Road (white
corner marker); then east along the south side of Debay's
((Steugh)) Isle Road to the intersection of Francis Road and
the point of beginning.

WSR 10-01-042
PERMANENT RULES
DEPARTMENT OF REVENUE
[Filed December 8, 2009, 11:10 a.m., effective January 8, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: WAC 458-61A-302 Disposition of proceeds
and affidavit batch transmittal, explains how the counties, the
department of revenue, and the state treasurer process the
taxes and administrative fees received under chapter 458-
61A WAC, Real estate excise tax (REET).

The department is amending WAC 458-61A-302 to rec-
ognize provisions of HB 2170 (chapter 486, Laws of 2005).
This legislation removed the dedication of the state portion of
the REET "for the support of common schools." Additional
editing changes to existing language in the rule have been
made.

Citation of Existing Rules Affected by this Order:
Amending WAC 458-61A-302 Disposition of proceeds and
affidavit batch transmittal.

Statutory Authority for Adoption:
(1)(a), 82.32.300, and 82.01.060(2).

Adopted under notice filed as WSR 09-19-077 on Sep-
tember 16, 2009.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

RCW 34.05.353
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 8, 2009.
Alan R. Lynn
Rules Coordinator

AMENDATORY SECTION (Amending WSR 05-23-093,
filed 11/16/05, effective 12/17/05)

WAC 458-61A-302 Disposition of proceeds and affi-
davit batch transmittal. (1) Introduction. This rule
explains how the counties, the department of revenue, and the
state treasurer process the taxes and administrative fees
received under this chapter.

(2) County treasurer. The county treasurer distributes
the proceeds of the real estate excise tax along with the cash
receipt journal summary in accordance with the provisions of
chapters 82.45 and 82.46 RCW. When no real estate excise
tax is due on a transaction, the county will collect an admin-
istrative fee for processing the real estate excise tax affidavit.
RCW 82.45.180.

(3) Adjustments. Requests from county treasurers for
adjustments to the funds that have been distributed to the
state treasurer must be sent to the department for approval or
denial. ((Fhe-department-will-forward-to-the-statetreasurer
theserequests-that-it-appreves:)) If the department denies a
request for adjustment, the department will return the request
to the county treasurer with an explanation for the denial.

(4) Tax paid directly to the department. Real estate
excise tax for transfers of a controlling interest in an entity
owning real property in Washington, and any other tax pay-
ment under this chapter made directly to the department, are
remitted to the state treasurer for deposit in accordance with
the provisions of chapter 82.45 RCW. ((The-state-treasurer
| ol I ofd . ¥ il
eral-fund-for-the suppert-of-the-commen-—sehoels:)) The state
treasurer deposits and distributes the proceeds of any local
taxes in accordance with the provisions of chapters 82.45 and
82.46 RCW.

(5) Affidavit batch transmittal.

(a) Due date. The county will submit copies of all the
real estate excise tax affidavits for the entire month, together
with a completed affidavit batch transmittal form, to the
department by the fifth business day following the close of
the month in which the tax was received. The affidavit batch
must include all affidavits processed during the month, plus
copies of any documents related to refunds made by the
county.

(b) Alternate transmittal method. An alternate method
for submitting affidavits may be used in lieu of the paper
method described in this rule with the prior approval of the
department. Use of an alternate method (e.g., electronic
transmittal) requires a signed memorandum of understanding
(MOU) between the county and the department.
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(c) Distribution. The county will complete the affidavit
transmittal form, supplied by the department, and send one
copy with the affidavit batch to the department. ((Fhe-county

will send-a-second-eopy-of-the-affidavit bateh transmittal with

] b l y ] l

surer's-office-as-documentationfor-the remittance-of thereal
i:))

(d) Reporting of refunds. The county must report any
refunds made during the month on the adjustment section
provided on the batch transmittal form and attach all refund
documentation.

(¢) Retention of records. The county treasurer will
retain the approved real estate excise tax affidavits, including
any supplemental statements, for a period of not less than
four years following the year in which the affidavit is
received. See RCW 82.45.150 and 82.32.340.

WSR 10-01-050
PERMANENT RULES
DEPARTMENT OF REVENUE
[Filed December 9, 2009, 10:59 a.m., effective January 9, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: WAC 458-20-12401 (Rule 12401) Special sta-
dium sales and use tax. This rule explains the special stadium
sales and use taxes imposed by RCW 82.14.360, which is
currently only assessed in King County. The tax is assessed
on sales of food and beverages by restaurants, taverns, and
bars. The tax applies only to those food and beverage sales
that are already subject to the retail sales tax. Rule 12401 has
been amended to:

. Remove language from the opening paragraph provid-
ing the citation to the 1995 amendment to RCW 82.14.-
360, which imposes the tax. This information was
removed because it is no longer needed;

. Add "movie theaters" to the list of facilities that often
sell food and beverages for immediate consumption.
The term is added to the examples of facilities provided
in subsection (2)(a)s definition of "restaurant." This
addition does not reflect a change in the department's
interpretation of the law. It incorporates information
now provided in Det. 98-098E, 17 WTD 55 (1998); and

. Update language in subsection (4)(a), which is an
example pertaining to bakery sales, to incorporate ter-
minology consistent with Washington law that adopted
provisions of the streamlined sales and use tax agree-
ment. This update does not change the tax conse-
quences of the example.

Citation of Existing Rules Affected by this Order:
Amending WAC 458-20-12401 Special stadium sales and
use tax.

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Other Authority: RCW 82.14.360(1).

Adopted under notice filed as WSR 09-14-012 on June
22,2009.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
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Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: December 9, 2009.

Alan R. Lynn

Rules Coordinator

AMENDATORY SECTION (Amending WSR 96-16-086,
filed 8/7/96, effective 9/7/96)

WAC 458-20-12401 Special stadium sales and use
tax. (1) Introductlon RCW 82.14.360 ((was—amended-in

sp—s—)—Effeetwe—Jaﬁua{y—l—l—Q%)) provides for a spec1al sta-

dium sales and use tax that applies to sales of food and bever-
ages by restaurants, taverns, and bars in counties with a pop-
ulation of one million or more. Currently, the special stadium
tax applies only in King County. The tax applies only to those
food and beverage sales that are already subject to the retail
sales tax. Grocery stores, mini-markets, and convenience
stores were specifically excluded from the definition of a res-
taurant and are not required to collect the tax. However, a res-
taurant located within a grocery store, mini-market, or conve-
nience store is subject to this tax if the restaurant is owned or
operated by a different legal entity from the store or market.
This section explains when the tax will apply.

(2) Definitions. The following definitions apply to this
section.

(a) "Restaurant" means any establishment having special
space and accommodation where food and beverages are reg-
ularly sold to the public for immediate, but not necessarily
on-site, consumption, but excluding grocery stores, mini-
markets, and convenience stores. Restaurant includes, but is
not limited to, lunch counters, diners, coffee shops, espresso
shops or bars, concession stands or counters, delicatessens,
and cafeterias. It also includes space and accommodations
where food and beverages are sold to the public for immedi-
ate consumption that are located within hotels, motels,
lodges, boarding houses, bed-and-breakfast facilities, hospi-
tals, office buildings, movie theaters, and schools, colleges,
or universities, if a separate charge is made for such food or
beverages. Mobile sales units that sell food or beverages for
immediate consumption within a place, the entrance to which
is subject to an admission charge, are "restaurants" for pur-
poses of this tax. So too are public and private carriers, such
as trains and vessels, that sell food or beverages for immedi-
ate consumption on trips that both originate and terminate
within the county imposing the special stadium tax if a sepa-
rate charge for the food and/or beverages is made. A restau-
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rant is open to the public for purposes of this section if mem-
bers of the public can be served as guests. "Restaurant" does
not include businesses making sales through vending
machines or through mobile sales units such as catering
trucks or sidewalk vendors of food or beverage items.

(b) "Tavern" has the same meaning here as in RCW
66.04.010 and means any establishment with special space
and accommodation for the sale of beer by the glass and for
consumption on the premises.

(c) "Bar" means any establishment selling liquor by the
glass or other open container and includes, but is not limited
to, establishments that have been issued a class H license by
the liquor control board.

(d) "Grocery stores, mini-markets, and convenience
stores," have their ordinary and common meaning.

(3) Tax application. This special stadium sales and use
tax currently applies only to food and beverages sold by res-
taurants, bars, and taverns in King County. The tax is in addi-
tion to any other sales or use tax that applies to these sales.
This special tax only applies if the regular sales or use tax
imposed by chapters 82.08 or 82.12 RCW applies.

(a) The tax applies to the total charge made by the restau-
rant, tavern, or bar, for food and beverages. If a mandatory
gratuity is included in the charge that, too, is subject to the
tax.

(b) Catering provided by a restaurant, tavern, or bar is
also subject to the tax. However, when catering is done by a
business that does not meet the definition of restaurant in sub-
section (2) of this section, has no facilities for preparing food,
and all food is prepared at the customer's location, the charge
is not subject to the tax.

(c) In the case of catering subject to the tax, if a separate
charge is made for linens, glassware, tables, tents, or other
items of tangible personal property that are not required for
the catering, those separate charges are not subject to the tax.
However, separately stated charges for items that are required
as a part of the catering service, such as waitpersons or man-
datory gratuities, are subject to the tax.

(4) Examples. The following examples should be used
only as a general guide. The tax status of each situation must
be determined after a review of all of the facts and circum-
stances. For these examples, assume the transactions occur in
King County.

(a) ((¥#%)) The Hot Bakery operates a coffee shop
where customers may purchase baked goods and coffee for
consumption on the premises ((er-may-purchase-bakery-prod-
wetsfor-consumption—elsewhere)). ((Fhesalesof)) When
utensils are provided with the bakery goods ((and-beverages
for-consumption-on-the-premises—are)), the sale of bakery
goods, along with the coffee is considered prepared food.
The sale of prepared food is subject to the retail sales tax and
special stadium tax. ((Fhe)) If the bakery products are bagged
or boxed without utensils, the retail sales and special stadium
((tax-dees)) taxes do not apply ((te-the-bakery-geeds-seld-te
go'beeause)) under the provisions of RCW 82.08.0293

((and))._See WAC 458-20-244((¢6)-these-bakerygoods-are
b ] T el i | .

satestax-deoesnotapplyto-thesesales;neitherdoesthespeetal
stadium-salestax)) Food and food ingredients, for informa-
tion about the sales of prepared foods.

Permanent



WSR 10-01-051

(b) ((X¥£)) Charlie operates a "fast food" business. Cus-
tomers may consume the food and beverages on the premises
or may take the food "to go" for consumption elsewhere. All
sales of food and beverages by this business are subject to the
special stadium tax, including the food and beverages sold "to
go-"

(¢) ((X¥#£)) Jane operates carts that may be set up on a
sidewalk or within parks from which customers may pur-
chase hot dogs and beverages. The cart includes heating facil-
ities for preparation of hot dogs at the cart site. No seating is
provided by the business. The site location is not owned or
leased by ((the-business)) Jane. These sales are not subject to
the special stadium sales tax because the business does not
have a designated space for the preparation of the food it
sells. This business does not fit the definition of "restaurant."
However, if ((33¥2)) Jane operates a mobile food service unit
selling food or beverages for immediate consumption at fixed
locations within the grounds of a stadium, arena, fairgrounds,
or other place, admission to which is subject to an admission
charge, then the special stadium tax applies.

(d) ((3¥2)) Bill operates a combination gas station and
convenience store. The convenience store sells some grocer-
ies and also some prepared foods such as hot dogs and ham-
burgers. Customers may also purchase soft drinks or coffee
by the cup. None of these sales are subject to the special sta-
dium sales tax because of the specific language in the statute
exempting convenience stores from the tax.

(e) ((3¥£)) Peter operates a business that sells prepared
pizza. The business prepares and bakes the pizza at its pre-
mises. The business has no seating. Customers may order the
pizzas by either entering ((the-seHer's)) Peter's place of busi-
ness or by telephone. Customers may either take delivery at
the seller's site or the business will deliver the pizza to the
customer's residence or other site. These sales are subject to
the special stadium sales tax because the business does have
a designated site and facilities for the preparation of food for
sale for immediate consumption, even though no seating is
available. The regular retail sales tax applies to these sales
since these sales are not exempt food products under RCW
82.08.0293 (2)((£€))).

() (X¥£)) Jack has the exclusive concession rights to
prepare and sell hot dogs within a sports facility. Customers
place their orders and take delivery of the prepared food and
beverages at ((the-seHer's)) Jack's site in the sports facility.
((3¥£)) Jack provides no seating that ((it)) he controls. Cus-
tomers generally take the food and beverage to their seats and
consume the items while watching the sports event. ((X¥£))
Jack will also prepare hot dogs and soft drinks at ((its)) his
food bar and use ((its)) his employees or agents to sell these
products to customers in the stands while the sports event is
in progress. All of the sales of food and beverages by
((X¥£)) Jack are subject to the special stadium sales tax.
((3¥#£'s)) Jack's business operation meets the definition of
"restaurant." ((3¥%)) Jack has set aside space that ((it)) he
controls for the purpose of preparing food and beverages for
immediate consumption for sale to the public.

(g) ((BEE)) Jinny operates a cafe within ((ABE's)) Abe's
grocery store, for the sale of food or beverages for immediate
consumption on the premises. ((ABE)) Abe's grocery store is
a separate entity from ((BEFE)) Jinny's cafe, and it leases the
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space for the cafe to ((BPEE)) Jinny. Sales of food and bever-
ages by ((AB€)) Abe's grocery store are exempt from the
special stadium tax, but sales ((frem)) at the cafe by ((BEF))
Jinny are subject to ((that)) retail sales tax and the special sta-
dium sales tax.

WSR 10-01-051
PERMANENT RULES
DEPARTMENT OF REVENUE
[Filed December 9, 2009, 12:24 p.m., effective January 9, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: RCW 82.08.0255 (1)(c) and 82.12.0256 (1)(c)
provide a retail sales and use tax exemption for motor vehicle
and special fuels purchased by counties and public transpor-
tation benefit areas (PTBAs) for use in passenger-only ferry
vessels. The exemption as it applies to county-owned ferries
is addressed in current subsection (3)(a), with subsection
(3)(d) addressing the exemption as it applies to PTBAs. The
discussion regarding county-owned ferries clearly identifies
the statutory requirement that the exemption is limited to
fuels used in passenger-only ferries, while the discussion for
fuel used by a PTBA does not. The department proposes to
amend the rule to correct this oversight. The amendment
combines the discussion of the exemption as it applies to fuel
purchased for both county-owned and PTBA-owned passen-
ger-only ferries in a single subsection (3)(a).

Citation of Existing Rules Affected by this Order:
Amending WAC 458-20-126 Sales of motor vehicle fuel,
special fuels, and nonpollutant fuel.

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Other Authority: RCW 82.08.0255, 82.12.0256, 82.08.-
865, and 82.12.865.

Adopted under notice filed as WSR 09-20-106 on Octo-
ber 7, 2009.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 9, 2009.

Alan R. Lynn

Rules Coordinator
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AMENDATORY SECTION (Amending WSR 08-16-045,
filed 7/29/08, effective 8/29/08)

WAC 458-20-126 Sales of motor vehicle fuel, special
fuels, and nonpollutant fuel. (1) Introduction. This section
explains the retail sales and use taxes for motor vehicle fuel,
special fuels, and fuels commonly referred to as natural gas
and propane. This section also provides documentation
requirements to buyers and sellers of fuel for both on and off
highway use.

(2) What are motor vehicle fuel and special fuels, and
how are they taxed? "Motor vehicle fuel" as used in this
section means gasoline or any other inflammable gas or lig-
uid the chief use of which is as fuel for the propulsion of
motor vehicles. (See RCW 82.36.010.) "Special fuels" as
used in this section mean all combustible gases and liquids
suitable for the generation of power for propulsion of motor
vehicles, except that it does not include motor vehicle fuel as
defined above. (See RCW 82.38.020.) Diesel fuel is an
example of a special fuel.

The retail sales tax or use tax applies to sales and uses of
motor vehicle fuel or special fuel, unless an exemption
applies, when the taxes of chapter 82.36 or 82.38 RCW have
not been paid or have been refunded. Generally the fuel taxes
apply to sales of fuel for highway consumption and the sales
or use tax applies to fuel sold for consumption off the high-
ways (e.g., boat fuel, or fuel for farm machinery or construc-
tion equipment, etc.).

(3) What motor vehicle fuel and special fuels exemp-
tions are available?

(a) ((County-ewnedferries:)) Passenger-only ferries.
RCW 82.08.0255 and 82.12.0256 provide exemptions from
the retail sales tax and use tax for motor vehicle fuel or spe-
cial fuel((s)), purchased on or after April 27, 2007, for use in
passenger-only ferry vessels. This exemption applies only to
public transportation benefit areas created under chapter
36.57A RCW, county owned ferries, or county ferry districts
created under chapter 36.54 RCW ((foruse-inpassenger-only
ferries)).

(b) Nonprofit transportation providers. RCW 82.08.-
0255 and 82.12.0256 provide retail sales tax and use tax
exemptions for sales of or uses of motor vehicle fuel or spe-
cial fuels purchased by private, nonprofit transportation pro-
viders certified under chapter 81.66 RCW, who are entitled to
fuel tax refund or exemption under chapter 82.36 or 82.38
RCW.

(c) Public transportation. RCW 82.08.0255 and
((8212-0265)) 82.12.0256 provide exemptions for the retail
sales tax and use tax when motor vehicle fuel or special fuels
are purchased or used for the purpose of public transporta-
tion, and the purchaser is entitled to a refund or an exemption
under RCW 82.36.275 or 82.38.080(3).

(d) ((Publie-transportation-benefitareas (PTBA)For
; hicle fireland ol fuel I by s PR
ereated-underchapter 36 57AREW-

te))) Special fuels used in interstate commerce. The
retail sales tax does not apply to sales of special fuels deliv-
ered in this state which are later transported and used outside
this state by persons engaged in interstate commerce. (RCW
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82.08.0255(2).) This exemption also applies to persons haul-
ing their own goods in interstate commerce.

Exemption certificate. Persons selling special fuels to
interstate carriers must obtain a completed exemption certifi-
cate "Certificate of Special Fuel Sales to Interstate Carriers"
from the purchaser in order to document the entitlement to
the exemption. The exemption certificate can be obtained
from the department of revenue (department) on the internet
at http://www.dor.wa.gov/, or by contacting the department's
taxpayer services division at:

Taxpayer Services
Department of Revenue
P.O. Box 47478

Olympia, WA 98504-7478
1-800-647-7706

The provisions of the exemption certificate may be lim-
ited to a single sales transaction, or may apply to all sales
transactions as long as the seller has a recurring business rela-
tionship with the buyer. A "recurring business relationship"
means at least one sale transaction within a period of twelve
consecutive months.

((€D)) (e) Farm fuel users of diesel or aircraft fuels.
For the purpose of this section, a "farm fuel user" means
either a farmer or a person who provides horticultural ser-
vices for farmers, such as soil preparation, crop cultivation,
or crop harvesting services.

(1) Effective March 6, 2006, RCW 82.08.865 and 82.12.-
865 exempt farm fuel users from retail sales and use taxes for
diesel and aircraft fuel purchased for nonhighway use.

(i1) Substitute Senate Bill (SSB) 5009, chapter 443, Laws
0f 2007, added biodiesel fuel as exempt from retail sales and
use taxes when purchased or used by farm fuel users for non-
highway use. This exemption, effective May 11, 2007, also
applies to a fuel blend if all the component fuels of the blend
would otherwise be exempt under RCW 82.08.865 and
82.12.865 if the component fuels were sold as separate prod-
ucts. The exemptions do not apply to fuel used for residential
heating purposes.

(iii) When purchasing an eligible fuel, a farm fuel user
must provide the seller with a completed "Farmers' Retail
Sales Tax Exemption Certificate," which can be obtained
from the department on the internet at http://www.dor.wa.
gov/, or by contacting the department's taxpayer services
division at:

Taxpayer Services
Department of Revenue
P.O. Box 47478

Olympia, WA 98504-7478
1-800-647-7706

Sellers of eligible fuels to farm fuel users must document
the tax exempt sales of red-dyed diesel, biodiesel, or aircraft
fuel by accepting the certificate mentioned above and retain-
ing it in their records for five years.

(4) Nonpollutant fuels.  Nonpollutant fuels are
described as natural gas and liquefied petroleum gas, com-
monly called propane. Nonpollutant fuels can be purchased
for either highway or "off-highway" use. Sales of nonpollut-
ant fuels for highway use are normally subject to taxes under
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either chapter 82.36 or 82.38 RCW. Nonpollutant fuels pur-
chased for "off-highway" use are subject to retail sales tax or
use tax

(a) Highway fuel used by Washington licensed vehicle
owners. RCW 82.38.075 provides for payment of an annual
fee by users of nonpollutant fuel in lieu of the motor vehicle
fuel tax. This fee is paid at the time of original and annual
renewals of vehicle license registrations. A decal or other
identifying device must be displayed as prescribed by the
department of licensing as authority to purchase these non-
pollutant fuels.

Fuel dealers should not collect sales or use tax on any
nonpollutant fuel sold to Washington licensed vehicle owners
for highway use when the vehicle displays a valid decal or
other identifying device issued by the department of licens-
ing.

(b) "Off-highway" fuel use. Nonpollutant fuels pur-
chased for "off-highway" use are not subject to the taxes of
chapter 82.36 or 82.38 RCW, and therefore the retail sales tax
applies.

(c) Bulk purchases of fuel. The department recognizes
that certain licensed special fuel users may find it more prac-
tical to accept deliveries of nonpollutant fuels into a bulk
storage facility rather than into the fuel tanks of motor vehi-
cles. Persons selling nonpollutant fuels to such bulk purchas-
ers must obtain from the purchaser an exemption certificate
in order to document entitlement to the exemption. The "Cer-
tificate for Purchase of Nonpollutant Special Fuels" must cer-
tify the amount of fuel which will be consumed by the pur-
chaser in using motor vehicles upon the highways of this
state. This procedure is limited, however, to persons duly reg-
istered with the department. The registration number given
on the certificate ordinarily will be sufficient evidence that
the purchaser is properly registered. The "Certificate for Pur-
chase of Nonpollutant Special Fuels" can be obtained from
the department on the internet at http://www.dor.wa.gov/, or
by contacting the department's taxpayer services division at:

Taxpayer Services
Department of Revenue
P.O. Box 47478

Olympia, WA 98504-7478
1-800-647-7706

(i) When fuel is purchased for both on and off highway
use, and it is not possible for a special fuel user licensee to
determine the exact proportion purchased for highway use in
this state, the amount of the off-highway use special fuel may
be estimated. In the event such an estimate is used and retail
sales tax is not paid, the purchaser must make an adjustment
on the next excise tax return and remit use tax on the portion
of the fuel used for off-highway purposes.

(i1) Nonpollutant fuel not placed in vehicle fuel tanks by
the seller are subject to retail sales tax, unless a "Certificate
for Purchase of Nonpollutant Special Fuels" is obtained from
the purchaser. The seller must collect and remit the retail
sales tax to the department, or retain the certificate as part of
his permanent records. When nonpollutant fuel is delivered
by the seller into the bulk storage facilities of a special fuel
user licensee or is otherwise sold to such buyers under condi-
tions where it is not delivered into the fuel tanks of motor
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vehicles, it will be presumed that the entire amount of fuel
sold is subject to retail sales tax unless the seller has obtained
a completed certificate.

(d) Vehicles licensed outside the state of Washington.
Owners of out-of-state licensed vehicles are exempt from the
requirement to purchase an annual license as provided in
RCW 82.38.075. In lieu of taxes of chapters 82.36 and 82.38
RCW, retail sales tax is due on their purchases of nonpollut-
ant fuel, for either highway or off-highway use.

(5) Refunds are available for fuel taxes paid when
fuel is consumed off the highway. If a person purchases
motor vehicle fuel or special fuels and pays the fuel taxes of
chapter 82.36 or 82.38 RCW, and then consumes the fuel off
the highway, the person is entitled to a refund of these taxes
under the procedures of chapter 82.36 or 82.38 RCW. How-
ever, a person receiving a refund of vehicle fuel taxes
because of the off-highway consumption of the fuel in this
state is subject to use tax on the value of the fuel. The depart-
ment of licensing administers the fuel tax refund provisions
and will deduct from the amount of a refund the amount of
use tax due.

WSR 10-01-053
PERMANENT RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed December 9, 2009, 3:42 p.m., effective January 9, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The purpose of the rules is to comply with the
legislative directive to implement procedures allowing stu-
dents rights to appeal state assessment requirements under
conditions of special, unavoidable circumstances, as stipu-
lated in RCW 28A.655.065.

Citation of Existing Rules Affected by this Order:
Amending WAC 392-501-600, 392-501-601, and 392-501-
602.

Statutory Authority for Adoption: RCW 28A.665.065
[28A.655.065], 28A.665.061 [28A.655.061], 28A.155.045.

Adopted under notice filed as WSR 09-12-069 on May
29, 2009.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 3, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.
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Date Adopted: July 18, 2009.
Randy I. Dorn
Superintendent of
Public Instruction

AMENDATORY SECTION (Amending WSR 07-13-035,
filed 6/13/07, effective 7/22/07)

WAC 392-501-600 General description. RCW
28A.655.065 directs the superintendent of public instruction
to develop guidelines and appeal processes for waiving spe-
cific requirements in RCW 28A.655.061 pertaining to the
certificate of academic achievement and RCW 28A.155.045
pertaining to the certificate of individual achievement for stu-
dents who have special, unavoidable circumstances.

AMENDATORY SECTION (Amending WSR 07-13-033,
filed 6/13/07, effective 7/22/07)

WAC 392-501-601 Eligibility and application
requirements. (1) A student, or a student's parent or guard-
ian may file an appeal to the superintendent of public instruc-
tion if the student has special, unavoidable circumstances that
prevented the student, during the student's twelfth grade year,
from successfully demonstrating his or her skills and knowl-
edge on the Washington assessment of student learning
(WASL), on an objective alternative assessment authorized
in RCW 28A.655.061 or 28A.655.065, or on a Washington
alternate assessment available to students eligible for special
education services.

(2) Special, unavoidable circumstances shall include the
following:

(a) Not being able to take or complete an assessment
because of:

(1) The death of a parent, guardian, sibling or grandpar-
ent;

(i1)) An unexpected and severe medical condition. The
condition must be documented by a medical professional and
included with the application; or

(iii) Another unavoidable event of a similarly compel-
ling magnitude that reasonably prevented the student from
sitting for or completing the assessment.

(b) A major irregularity in the administration of the
assessment;

(c) Loss of the assessment material;

(d) Failure to receive an accommodation during adminis-
tration of the assessment that was documented in the student's
individualized education program that is required in the fed-
eral Individuals with Disabilities Education Act, as amended
or in a plan required ((in)) under Section 504 of the Rehabil-
itation Act of 1973;

(e) For students enrolled in the state transitional bilingual
instructional program, failure to receive an accommodation
during the administration of the assessment that was sched-
uled to be provided by the school district; or

(f) Students who transfer from an out-of-state or out-of-
country school to a Washington public school in the twelfth
grade year after March 1.

(3) To file an appeal, the student or the student's parent
or guardian, with appropriate assistance from school staff,
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must complete and submit to the principal of the student's
school an appeal application on a form developed by the
superintendent of public instruction.

(4) The application shall require that the following be
submitted: All available score reports from prior standard-
ized assessments taken by the student during his or her high
school years, the medical condition report (if applicable), and
the student's transcript. The principal of the school shall
review the application and accompanying material and cer-
tify that, to the best of his or her knowledge, the information
in the application is accurate and complete.

((¢H)) (5) Once the principal certifies that the application
and accompanying material is accurate and complete, the
principal shall transmit the application to the school district's
assessment coordinator who will conduct an independent
review for completeness prior to transmitting the application
to the state superintendent of public instruction.

((65))) (6) Applications must be received by the superin-
tendent of public instruction on or before May 1 or ((Auagust))
October 1. ((Fhe May1-deadline-is-intended-primarty-for

inJune.))

AMENDATORY SECTION (Amending WSR 07-13-0335,
filed 6/13/07, effective 7/22/07)

WAC 392-501-602 ((High-sehoeol-graduation-—eertifi-
eate)) Special. unavoidable circumstance appeal((s))
review board and approval criteria. (1) The ((high-schoel
graduation—eertifieate)) special, unavoidable circumstance
appeal((s)) review board shall be created to review and make
recommendations to the superintendent of public instruction
on all special, unavoidable circumstance appeal applications.

(2) The superintendent of public instruction shall appoint
((frve)) seven members total to the board, five voting mem-
bers and two alternates (for cases of unanticipated absentee-
ism or potential conflict of interest on the part of a regular
voting member). The board shall be chaired by a current or
former high school principal and shall consist of current or
former teachers, department heads, and/or school district
assessment directors with experience and expertise in the
Washington essential academic learning requirements. Each
member shall be appointed for a three-year term, provided
that the initial terms may be staggered as the superintendent
deems appropriate.

(3) The high school graduation certificate appeals review
board shall review applicable special, unavoidable circum-
stance appeal applications submitted to it by the superinten-
dent of public instruction. The board shall:

(a) Review the written information submitted to the
superintendent to determine whether sufficient evidence was
presented that the student has the required knowledge and
skills; and

(b) Make a recommendation to the superintendent, based
on the criteria in subsection (6) of this section, regarding
whether or not the appeal should be granted.

(4) Staff from the office of ((the)) superintendent of pub-
lic instruction (OSPI) shall coordinate and assist the work of
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the board. In this capacity, staff from the OSPI shall prepare
a preliminary analysis of each application and accompanying
information that evaluates the extent in which the criteria in
subsection (6) of this section have been met.

(5) If the board determines that additional information on
a particular student is needed in order to fulfill its duties, the
chair of the board shall contact the OSPI staff to request the
information.

(6) The board shall recommend to the superintendent of
public instruction that the appeal be granted if it finds that:

(a) The student, due to special, unavoidable circum-
stances as defined in WAC 392-501-601(2), was not able to
successfully demonstrate his or her skills on the WASL, on
an objective alternative assessment, or on a Washington alter-
nate assessment available to students eligible for special edu-
cation services;

(b) No other recourse or remedy exists to address the
special, unavoidable circumstance prior to the student's
expected graduation date;

(c) The student has met, or is on track to meet, all other
state and local graduation requirements; and

(d) After considering the criteria below, in the board's
best judgment, the student more likely than not possesses the
skills and knowledge required to meet the state standard. The
board shall consider the following criteria:

(1) Trends indicated by prior WASL or alternate assess-
ment results;

(i) How near the student has been in achieving the stan-
dard;

(iii) Scores on other assessments, as available;

(iv) Participation and successful completion of remedia-
tion courses and other academic assistance opportunities;

(v) Cumulative grade point average;

(vi) Whether the student has taken advanced placement,
honors, or other higher-level courses; and

(vii) Other available information deemed relevant by the
board.

(7) Based upon the recommendation of the high school
graduation appeals board and any other information that the
superintendent deems relevant, the superintendent of public
instruction shall decide, based on the criteria established in
subsection (6) of this section, whether to:

(a) Grant the appeal and waive the requirement that a
student earn a certificate to graduate;

(b) Deny the appeal and not waive the certificate; or

(c) Remand the appeal back to the appeals board for fur-
ther information or deliberation.

(8) The superintendent of public instruction shall act
upon the student's application and notify the student, the stu-
dent's school principal or designee, and the school district
assessment coordinator whether the application was
approved or denied within thirty days of the deadline for
receiving the recommendation from the certificate appeals
review board. This deadline for acting on the application may
be extended if additional information is required from the
student or the school district.

(9) If approved, the student's transcript shall indicate that
the applicable certificate was waived.
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(10) School staff shall include a copy of the application,
supporting information, and the superintendent's decision in
the student's cumulative folder.

WSR 10-01-054
PERMANENT RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed December 9, 2009, 3:43 p.m., effective January 9, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The purpose of the rules is to provide an appro-
priate graduation alternative for a portion of the special edu-
cation population that is defined as functioning at the aware-
ness level. This new set of rules meets the intent of RCW
28A.155.045 authorizing the superintendent of public
instruction to establish guidelines that waive certain gradua-
tion requirements associated with RCW 28A.655.061.

Statutory Authority for Adoption: RCW 28A.665.061
[28A.655.061], 28A.155.045.

Adopted under notice filed as WSR 09-12-070 on May
29, 2009.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 2, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 18, 2009.

Randy 1. Dorn
Superintendent of
Public Instruction

NEW SECTION

WAC 392-501-700 General description. RCW
28A.155.045 authorizes the superintendent of public instruc-
tion to develop guidelines for waiving specific requirements
in RCW 28A.655.061 pertaining to the graduation require-
ments and the state assessment system, and to determine
appropriate assessment alternatives through which to assess
identified students.

NEW SECTION

WAC 392-501-705 Eligibility and application
requirements. (1) A student, or a student's parent or guard-
ian, may initiate a waiver request to the superintendent of
public instruction if a student's cognitive development is
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identified at the awareness level. The waiver request can
cover one or all state assessed content areas of study. Stu-
dents with cognitive development at the awareness level
exhibit behaviors that include, but are not limited to, the fol-
lowing:

(a) Having limited intentionality and being unable to
communicate using presymbolic strategies.

(b) Reactions to environmental stimuli are limited to cry-
ing, opening eyes, movement, etc.

(¢) Behavior not under the student's control but reflects a
general physical state (e.g., hungry, wet, sleepy).

(d) Being conscious (awake) during limited times each
day.

(e) Requiring parents, teachers, or other adults to inter-
pret the child's state from behaviors such as sounds, body
movements, and facial expressions.

(f) Other criteria as defined by the superintendent of pub-
lic instruction's guidelines posted to the agency web site.

(2) For a student requesting a waiver under this section,
the student must have the following documented in his or her
records:

(a) The student is in high school and is designated as
being in the 11th or 12th grade.

(b) The individualized education program (IEP) team as
identified under WAC 392-172A-03095, through an evalua-
tion of the student's behaviors and educational history, deter-
mines that the student is functioning at the awareness level
(as defined in subsection (1) of this section).

(3) Filing a waiver request requires the use of a specific
form developed by the superintendent of public instruction.
Completing the waiver request requires:

(a) The special education teacher responsible for the IEP
of the student to complete and sign the awareness waiver
application and document the student's nonparticipation in
the state assessment system in the student's IEP.

(b) The waiver application is submitted to the district's
special education director for review, verification, and signa-
ture.

(¢) Upon verification, the district special education
director files the waiver application form with the district
assessment coordinator.

(d) The district assessment coordinator reviews, signs,
and transmits the waiver application to the superintendent of
public instruction per instruction listed on the form.

(e) Staff from the office of superintendent of public
instruction shall record a status of "waived" in the state data
base, then transmit a confirmation e-mail to the student's high
school principal and the district assessment coordinator.

(f) The school shall complete all necessary school and
district documentation, including but not limited to, IEP doc-
umentation.
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PERMANENT RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed December 9, 2009, 3:45 p.m., effective January 9, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The purpose of the rules is to comply with the
legislative directive to implement an alternative assessment
method that shall be an evaluation of a collection of work
samples prepared and submitted by an applicant, as provided
for in RCW 28A.655.065, to demonstrate achievement of the
state content areas in which the student has not yet met stan-
dard on the high school Washington assessment of student
learning (WASL).

Citation of Existing Rules Affected by this Order:
Amending WAC 392-501-510.

Statutory Authority for Adoption: RCW 28A.655.061,
28A.665.065 [28A.655.065].

Adopted under notice filed as WSR 09-12-071 on May
29, 2009.

Changes Other than Editing from Proposed to Adopted
Version: Changes to proposed language since emergency fil-
ing (part of public hearing record):

- Clause 1 modified the specific reference to the
Washington assessment of student learning (WASL)
to a generic reference to the state high school assess-
ment.

- Clause 2 modified the grade level reference to
include both 11th and 12th grades regarding direct
access to the state-approved alternative assessments
for in-state transferees.

- Clause 3 added language to allow out-of-state trans-
fer students, with documented non-English profi-
ciency, who are waived from the portions of the
state high school assessment in 10th grade, direct
access to the state-approved alternative assessments.

Number of Sections Adopted in Order to Comply with

Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 20, 2009.
Randy 1. Dorn
Superintendent of
Public Instruction
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AMENDATORY SECTION (Amending WSR 07-13-035,
filed 6/13/07, effective 7/22/07)

WAC 392-501-510 Access to alternative assessment.
(1) Students who transfer into a public school from out-of-
state or from out-of-country in the eleventh or twelfth grade
year may utilize an objective alternative assessment for pur-
poses of meeting the high school standards as provided in
RCW 28A.655.061 and 28A.655.065 without taking the
((Washingten)) state high school assessment ((efstadent
learning)).

(2) Students who transfer for their 11th or 12th grade
year into a public school from within the state from a nonpub-
lic school setting may utilize an objective alternative assess-
ment for meeting the high school standards as provided in
RCW 28A.655.061 and 28A.655.065 without taking the state
high school assessment.

(3) Students who were exempted from the high school
assessment in 10th grade due to their status as a new student

with non-English proficiency, may utilize an objective alter-
native assessment after their 10th grade year, in the content

areas originally exempted, for purposes of meeting the high
school standards as provided in RCW 28A.655.061 and

28A.655.065 without taking the state high school assessment.

WSR 10-01-069
PERMANENT RULES
ATTORNEY GENERAL'S OFFICE
[Filed December 11, 2009, 3:20 p.m., effective January 11, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: WAC 44-10-010, adding definition of "manu-
facturer dispute program" for clarification of existing rules;
WAC 44-10-020, adding "email" to designated contact infor-
mation provided by a manufacturer; WAC 44-10-031, updat-
ing a citation and clarify effect of filing a claim; WAC 44-10-
040, updating to reflect new statutory procedures regarding
review and acceptance or rejection of consumer requests for
arbitration; WAC 44-10-050, updating to reflect new statu-
tory procedures regarding assignment of requests for arbitra-
tion to the new motor vehicle arbitration board; WAC 44-10-
060 (1)-(3), updating and adding clarifications to reflect new
statutory procedures regarding requests for special master
arbitrator hearings; WAC 44-10-070, editorial clarification
without change to effect; WAC 44-10-080, editorial clarifica-
tion without change to effect; WAC 44-10-090, updating to
reflect statutory change ending fee collection from out of
state consumers; WAC 44-10-100 (1) and (3), updating to
reflect statutory changes regarding board duties, allowing use
of e-mail; WAC 44-10-110, updating to reflect statutory
change allowing use of e-mail; WAC 44-10-120, editorial
clarification without change to effect; WAC 44-10-150,
update reflecting statutory change regarding board duties;
WAC 44-10-170, editorial clarification without change to
effect; WAC 44-10-180, clarification without change to
effect; WAC 44-10-200 (1), (1)(a)(iii) and (d), (2), (3)(a),
(3)(a)(ii), (¢), (e), (D), (g), and (6), editorial clarifications
without change to effect, updating to reflect new statutory
procedures regarding issuance of arbitration decisions, allow-
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ing use of e-mail, motor home manufacturer distribution of
liability, and manufacturer liability; WAC 44-10-221, edito-
rial clarification without change to effect regarding resale
documents for vehicles reacquired under chapter 19.118
RCW through manufacturer dispute programs; WAC 44-10-
222, clarification without change to effect, establishing direc-
tions relating to a new statutory requirement for manufactur-
ers to obtain title to certain manufacturer reacquired new
motor vehicles, and alternative placement location of a dis-
closure windshield display; WAC 44-10-300, update reflect-
ing statutory change allowing use of e-mail; and WAC 44-
10-310, updating reflecting statutory change allowing use of
e-mail.

Citation of Existing Rules Affected by this Order:
Amending WAC 44-10-010, 44-10-020, 44-10-031, 44-10-
040, 44-10-050, 44-10-060, 44-10-070, 44-10-080, 44-10-
090, 44-10-100, 44-10-110, 44-10-120, 44-10-150, 44-10-
170, 44-10-180, 44-10-200, 44-10-221, 44-10-222, 44-10-
300, and 44-10-310.

Statutory Authority for Adoption: RCW 19.118.080(2),
19.118.061.

Adopted under notice filed as WSR 09-19-106 on Sep-
tember 21, 2009.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 20,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 20, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 20, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 20, Repealed 0.

Date Adopted: December 11, 2009.

Rob McKenna

Attorney General

AMENDATORY SECTION (Amending WSR 02-12-093,
filed 6/4/02, effective 7/5/02)

WAC 44-10-010 Definitions. Terms, when used in this
chapter, shall have the same meaning as terms used in chapter
19.118 RCW. The following definitions shall supplement or
aid in the interpretation of the definitions set forth in chapter
19.118 RCW.

"Arbitration special master" means the individual or
group of individuals selected by the board to hear and decide
special issues timely brought before the board.

"Attorney general" or "attorney general's office" means
the person duly elected to serve as attorney general of the
state of Washington and delegates authorized to act on his or
her behalf.
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"Board" or "arbitration board" means the new motor
vehicle arbitration board established by the attorney general
pursuant to RCW 19.118.080.

"Intervening transferor" means any person or entity
which receives, buys or otherwise transfers the returned new
motor vehicle prior to the first retail transfer, sale or lease
subsequent to being repurchased or replaced by the manufac-
turer.

"Lemon Law administration" means the section within
the attorney general's office, consumer protection division,
designated by the attorney general to be responsible for the
implementation of chapter 19.118 RCW and related rules.

"Lemon Law resale documents" refers to the following:

() (a) "Lemon Law resale windshield display”
means a document created and provided by the attorney gen-
eral which identifies that: ((€a})) (i) The vehicle was reac-
quired by the manufacturer after a determination, settlement
or adjudication of a dispute; (((5))) (ii) the vehicle has one or
more nonconformities or serious safety defects, or was out-
of-service thirty or more days due to diagnosis or repair of
one or more nonconformities; and ((e})) (iii) the defects or
conditions causing the vehicle to be reacquired by the manu-
facturer.

(&) (b) "Lemon Law resale disclosure": Means a doc-
ument created and provided by the attorney general which
identifies that: ((€a))) (i) The vehicle was reacquired by the
manufacturer after a settlement, determination or adjudica-
tion of a dispute; (((})) (i) the vehicle has one or more non-
conformities or serious safety defects, or was out-of-service
thirty or more days due to diagnosis or repair of one or more
nonconformities; and ((€e})) (iii) the defects or conditions
causing the vehicle to be reacquired by the manufacturer. The
document will provide space for the manufacturer to indicate
if each nonconformity or serious safety defect has been cor-
rected and is warranted by the manufacturer.

(())) (c) "Notice of out-of-state disposition of a reac-
quired vehicle" refers to a document created and provided by
the Lemon Law administration which requires the manufac-
turer, agent or dealer to identify the destination state and the
dealer, auction, other person or entity to whom the manufac-
turer sells or otherwise transfers the reacquired vehicle when
the vehicle is taken to another state for any disposition,
including: Resale, transfer or destruction.

"Manufacturer dispute program" means a program
offered by a manufacturer to owners or lessees of vehicles
covered by or previously covered by the manufacturer's war-

ranty to resolve complaints or claims: (a) Established in sub-
stantial compliance with the applicable provision of Title 16,
Code of Federal Regulations Part 703; (b) where the basis of

the program's standards for decision making are substantially
equivalent to chapter 19.118 RCW: (¢) where the basis of the

program's standards for decision making are identified as
some or all of the provisions of chapter 19.118 RCW: or (d)

references the "Lemon Law" in a manner suggesting or infer-
ring that chapter 19.118 RCW is the program's basis for the

decision making, determining remedies or has been approved
by the attorney general.

"Person" includes every natural person, firm, partner-
ship, corporation, association, or organization.

WSR 10-01-069

"Settlement" means ((thereselution-of-a-dispute;under

ehapter19-H8REWS)) an agreement between ((the)) a con-
sumer and a manufacturer ((after—the—ﬁew—metef—vehie}e—afbi-

: Hofd or o] 0118 RCW.and
whieh)) to resolve a claim under chapter 19.118 RCW after a

request for arbitration has been assigned to the arbitration
board and where the agreement results in the manufacturer
reacquiring ((the)) a new motor vehicle directly or indirectly,
through an agent or a motor vehicle dealer.

"Similar law of another state" refers to the law of another
state which creates remedies for a manufacturer's failure to
conform a vehicle to its warranty and under which the vehicle
was reacquired by the manufacturer.

AMENDATORY SECTION (Amending WSR 96-03-155,
filed 1/24/96, effective 2/24/96)

WAC 44-10-020 Designation of manufacturer ((een-
traetfeontaet])) contact. (1) A new motor vehicle manufac-
turer shall submit, in writing, to the Attorney General's
Office, Lemon Law administration the name, address, e-mail
or electronic address and telephone number of an individual
designated by the manufacturer to receive notices related to
the arbitration program, service of subpoenas, and other cor-
respondence from the attorney general related to the manu-
facturer's duties and responsibilities set forth in chapter
19.118 RCW.

(2) Where a manufacturer's production or distribution
system is accomplished through more than one division or
region, the manufacturer may designate an individual for a
division or region for the purpose of receiving notices related
to the arbitration program, service of subpoenas, and other
correspondence from the attorney general related to the man-
ufacturer's duties and responsibilities set forth in chapter
19.118 RCW.

(3) The manufacturer is responsible for providing writ-
ten notice to the attorney general of its replacement of the
designated individual or changes to the related address and
telephone number.

(4) If no individual is designated or an insufficient
address is provided all notices shall be sent to the corporate
headquarters of the manufacturer.

AMENDATORY SECTION (Amending WSR 96-03-155,
filed 1/24/96, effective 2/24/96)

WAC 44-10-031 Effect of request for arbitration fil-
ing. (1) A request for arbitration is deemed to have been
received within the thirty month ((Hmitatienidentified))
manufacturer mandatory arbitration participation period
established in RCW 19.118.090((2))) (3), if it:

Permanent



WSR 10-01-069

(a) Is received by the Office of the Attorney General
within thirty months from the date of original delivery of the
new motor vehicle to a consumer at retail; and

(b) Identifies the consumer and the new motor vehicle
which is the subject of the requested arbitration.

(2) The thirty month manufacturer mandatory arbitration
participation period is extended by the number of days during
which a consumer's request for arbitration is under review by
the attorney general.

(3) The thirty month manufacturer mandatory arbitration
participation period is extended by the number of days during
the period after a consumer's request for arbitration accepted
by the Lemon Law administration for assignment to the arbi-
tration board, through the date when:

(a) The attorney general or the board is notified by the
consumer that the request for arbitration is withdrawn;

(b) The attorney general or the board is notified by the
consumer that the dispute has been resolved:

(c) The consumer rejects the arbitration decision; or

(d) Compliance occurs with an arbitration award that
was accepted by the consumer.

(4) If the attorney general finds that a request is not com-
plete, the thirty month ((Jimnitatierr)) manufacturer mandatory
arbitration participation period will resume ((ranning)) three
business days after the date the attorney general mails notice
of incompleteness to the consumer or the day following
delivery of e-mail notice if requested by the consumer.

AMENDATORY SECTION (Amending WSR 96-03-155,
filed 1/24/96, effective 2/24/96)

WAC 44-10-040 Attorney general screening of arbi-
tration requests. (((D-After-arequest-for-arbitrationhas
| ed il Lchallreview the £ ;
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established pursuant to chapter 19.118 RCW, timeliness, and
completeness of the form and accompanying documents.

(2) The attorney general will reject a request for arbitra-
tion that is incomplete, untimely, or if there is reason to
believe that the claim is frivolous. fraudulent, filed in bad
faith, res judicata or beyond the authority of chapter 19.118
RCW.

A request for arbitration based on an alleged defect that

does not manifest when inspected or tested, is intermittent or
unconfirmed shall not preclude an attorney general determi-
nation of the appearance of jurisdiction and a statement of

(3) Nothing in this section precludes a party from raising
jurisdictional or factual issues at the arbitration hearing or
subsequent court proceedings.

(4) A request for arbitration will be considered complete
when the information required by the request form is pro-
vided in full with copies of specified documents or if the con-
sumer provides a reasonable explanation for the absence of
any supporting documentation.

(5) If a request for arbitration is rejected, the attorney
general will notify the consumer of the reason for the rejec-
tion and any procedures or information required to complete

the request.

AMENDATORY SECTION (Amending WSR 02-12-093,

filed 6/4/02, effective 7/5/02)
WAC 44-10-050 Assignment to board. (((D-Afterini-

dictional-issues-at-the-arbitration-hearing-or-subsequent-eourt
proeeeedings:)) (1) The attorney general will review a request

for arbitration and supporting documentation for a statement

of the-econsumer'srequestand-amanufacturer'sstatement
form-with-the-notiee-ofaceeptanee:)) (1) Review by the attor-

ney general, a request for arbitration appearing to be timely,
complete and to have met the jurisdictional requirements of
chapter 19.118 RCW will be assigned to the board.

(2) A notice that the request has been assigned to the
board to be scheduled for an arbitration hearing will be sent

of claim and appearance of jurisdiction within the authority

to the consumer and manufacturer by certified mail or e-mail
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if requested by a party. The designated manufacturer contact

WSR 10-01-069

AMENDATORY SECTION (Amending WSR 02-12-093,

will be sent a copy of the consumer's request for arbitration
and a manufacturer's statement form with the notice of
assignment.

(3) Upon receipt of a request for arbitration from the
attorney general, the board will record the date it receives the
assignment in the request for arbitration record and immedi-
ately notify the Lemon Law administration.

AMENDATORY SECTION (Amending WSR 02-12-093,
filed 6/4/02, effective 7/5/02)

WAC 44-10-060 Powers and duties of arbitration
special master. (1) An arbitration special master may be
appointed by the arbitration board to hear and decide prelim-
inary and post-hearing issues ((whieh-are)) within the arbitra-
tion board's authority. Requests for an arbitration special
master ((smay)) must be made in writing by ((either)) a party
to the Lemon Law administration. The request will be
reviewed by the program manager to determine whether
issues identified in the special master request will be resolved
by the program manager, forwarded to the board or denied.
Post-hearing arbitration special masters and the program
manager shall not resolve matters previously presented in the
arbitration hearing and addressed in the arbitration decision
except for clarification, or extend the time for compliance
beyond the time necessary to hear and notify the parties of a
decision about the issues in dispute or requiring clarification.

(2) Issues which may be decided by the program man-
ager or arbitration special master include but are not limited
to: Motions to quash or limit the scope of subpoenas, dis-
putes related to requests to view the vehicle, disputes relating
to an arbitration award including specification of the award
amounts which could not have been or were not resolved at
the arbitration hearing or matters necessary for compliance
with the arbitration decision such as: Time and place for
compliance, condition of the vehicle to be returned, clarifica-
tion or recalculation of refund amounts or a determination
that an offered vehicle is reasonably equivalent to the vehicle
being replaced. The program manager or the arbitration spe-
cial master may conduct telephonic conferences with a party
or parties, as appropriate, and may request additional written
information in order to rule on issues.

(3) ((An)) The program manager or the arbitration spe-
cial master shall not extend the forty day period during which

the manufacturer must comply with the arbitration decision
except where the program manager or arbitration special
master makes a finding that:

(a) The ((dispute)) issues identified in the special master
request could not have been brought ((te-the-beard)) allowing
sufficient time to conclude compliance within the forty day
compliance period; and

(b) If the manufacturer made the request for a special
master, the manufacturer's position in the dispute is sup-
ported by the special master's decision.

(4) Arbitration special masters shall sign a written oath
prior to their appointment as arbitration special master attest-
ing to their impartiality. There shall be no ex parte communi-
cation initiated by a party with an arbitration special master.

filed 6/4/02, effective 7/5/02)

WAC 44-10-070 Manufacturer's statement. (1) The
manufacturer shall provide information relevant to the reso-
lution of the dispute to the consumer and board on a form cre-
ated by the Lemon Law administration. The manufacturer's
statement form shall be completely answered and shall
include, but not be limited to, the following information:

(a) A statement of any affirmative defenses, and any
legal or factual issues to be raised at the hearing. Any issues
or affirmative defenses not raised in a timely manufacturer's
statement or other documents ((filed)) not provided to the
consumer and submitted to the board prior to the hearing may
be excluded or limited by the arbitrator at the hearing; except
as provided in WAC 44-10-080(6).

(b) The name, title, and business address of any per-
son(s) the manufacturer plans to call as witnesses or from
whom affidavits or written testimony will be presented;

(c) A statement identifying the year, make, model,
options, color and any other significant information pertain-
ing to the vehicle or vehicles it intends to offer as a reason-
ably equivalent replacement vehicle if the consumer prevails
and requests replacement. If the manufacturer believes in
good faith that replacement is impossible, or unreasonable, or
cannot be provided timely pursuant to compliance require-
ments the manufacturer must raise such issue in its statement.

(2) The manufacturer must exercise its option to request
a viewing of the consumer's motor vehicle by including a
request to view the vehicle in the manufacturer's statement.

AMENDATORY SECTION (Amending WSR 02-12-093,
filed 6/4/02, effective 7/5/02)

WAC 44-10-080 Manufacturer's option to request a
viewing of motor vehicle. (1) A manufacturer may request a
viewing of the vehicle to aid in preparation of its defense. The
request for a viewing of the vehicle must be indicated in the
manufacturer's statement.

(2) The manufacturer and the consumer shall ((attempt
te)) arrange a mutually agreeable time and location for such
viewing. If after reasonable good faith attempts to arrange a
viewing, a mutually agreeable time and location is not estab-
lished, the manufacturer may request the Lemon Law admin-
istration program manager to set a time and location for view-
ing.

(3) Upon receipt of a request to set a viewing, the Lemon
Law administration program manager shall establish a time
and location for viewing that is reasonably convenient for the
parties. The location may be the consumer's residence if other
locations are not reasonably convenient for the parties((5)).
The consumer must be present during the viewing, unless the
consumer expressly waives in writing the right to be present.

(4) The viewing is not meant to be another attempt to
repair the vehicle and no repair procedures shall be con-
ducted.

(5) The manufacturer may perform limited nonrepair
diagnostic examinations and inspection procedures, such as
test driving the vehicle or attaching a testing device to the
vehicle. The results of any diagnostic procedures or data
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gathered as a result of such procedures shall be supplied to
the consumer as soon as it is available.

(6) If the viewing of the vehicle reveals any affirmative
defenses or legal or factual issues not previously raised in the
manufacturer's statement or consumer's request for arbitra-
tion, either party may file amendments with the Lemon Law
administration within three business days of the viewing, or,
no later than three business days prior to the hearing date,
whichever is earlier.

AMENDATORY SECTION (Amending WSR 96-03-155,
filed 1/24/96, effective 2/24/96)

WAC 44-10-090 Arbitration fee. (((1)) A three dollar
arbitration fee shall be collected by the new motor vehicle
dealer or lease company from the consumer at completion of
the sale or lease of a new motor vehicle except for a transac-
tion with a consumer who is not a resident of this state and
who does not intend to register the vehicle in this state. No
fee shall be collected where the purchase, lease or transfer is
made to a party other than a consumer.

AMENDATORY SECTION (Amending WSR 02-12-093,
filed 6/4/02, effective 7/5/02)

WAC 44-10-100 Subpoenas. (1) A party's request for a
subpoena to be issued ((enbehalf-of-the-beard)) must be
received by the Lemon Law administration with the con-
sumer's request for arbitration or the manufacturer's state-
ment to be considered. A consumer may submit a request for
a subpoena within three business days of receipt of a manu-
facturer's statement. The ((beard)) attorney general shall
make a determination of whether the documents and records
sought by the party are reasonably related to the dispute ((ane

notify-the LemonLaw-administration-of the-determination)).

(2) A subpoena issued by the attorney general shall iden-
tify the party causing the issuance of the subpoena, designate
that the subpoena is issued by the attorney general pursuant to
RCW 19.118.080, state the purpose of the proceeding, and
command the person to whom it is directed to produce at the
time and place set in the subpoena the designated documents
or records under his or her control.

(3) Service of the subpoena may be made be certified
mail, return receipt requested, e-mail if requested by a party
or by overnight express delivery.

(4) A person to whom a subpoena is directed may submit
a written request to suspend or limit the terms of the sub-
poena to the Lemon Law administration within five business
days of receipt of the subpoena and shall notify the party who
requested the subpoena, of the request to suspend or limit it.
The request must be accompanied by a short statement set-
ting forth the basis for the request. The Lemon Law adminis-
tration program manager may suspend or modify the sub-
poena or shall assign the request to be heard at the arbitration
hearing.

(5) Where the Lemon Law administration program man-
ager upholds or modifies the subpoena, the responding per-
son or party shall comply with the date set in the subpoena or
within five business days, whichever is greater.
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AMENDATORY SECTION (Amending WSR 02-12-093,
filed 6/4/02, effective 7/5/02)

WAC 44-10-110 Scheduling of arbitration hearings.
The board has the authority to schedule the arbitration hear-
ing at its discretion. The Lemon Law administration shall
notify the parties of the date, time and place by certified letter
mailed at least ten calendar days prior to the hearing. Hear-
ings may be scheduled during business hours, Monday
through Thursday evenings, or Saturdays. If for any reason
an arbitration hearing must be rescheduled, the board or the
Lemon Law administration shall promptly notify the parties
by mail, e-mail if requested by a party or telephone.

AMENDATORY SECTION (Amending WSR 02-12-093,
filed 6/4/02, effective 7/5/02)

WAC 44-10-120 Withdrawal. A consumer may with-
draw a request for arbitration at any time.

A first withdrawal shall be granted without prejudice((;
altheugh)). Upon notice to the Lemon Law administration of
withdrawal, the thirty month period ((in-which-the-consumer
must-submit-arequestfor)) manufacturer mandatory arbitra-
tion participation period shall resume running. A consumer
who has withdrawn may resubmit the claim for arbitration.
However, if the consumer withdraws the second request, the
withdrawal shall be considered a withdrawal with prejudice
and the consumer shall not be allowed to resubmit the claim
for arbitration.

AMENDATORY SECTION (Amending WSR 02-12-093,
filed 6/4/02, effective 7/5/02)

WAC 44-10-150 Settlement of dispute. (1) Both par-
ties shall notify the Lemon Law administration of a resolu-
tion for settlement of the dispute after the request for arbitra-
tion has been ((aeeepted-by)) assigned to the arbitration
board. The Lemon Law administration shall verify the terms
of the settlement or resolution. The disclosure of terms is for
statutorily required record keeping only. The settlement or
agreement to otherwise resolve the dispute is not subject to
approval by the board or the attorney general.

(2) Notice of settlement or agreement to resolve the dis-
pute shall be treated procedurally as if the consumer had
withdrawn from the arbitration process, as set forth in WAC
44-10-120.

AMENDATORY SECTION (Amending WSR 02-12-093,
filed 6/4/02, effective 7/5/02)

WAC 44-10-170 Powers and duties of arbitrators. (1)
Arbitrators shall have the duty to conduct fair and impartial
hearings, to take all necessary actions to avoid delay in the
disposition of proceedings, to maintain order, and to meet the
sixty day time frame required by RCW 19.118.090 for the
rendering of a decision. They shall have all powers necessary
to meet these ends including, but not limited to, the power:

(a) To consider any and all evidence offered by the par-
ties which the arbitrator deems necessary to an understanding
and determination of the dispute;
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(b) To regulate the course of the hearings and the con-
duct of the parties, their representatives and witnesses;

(¢) To schedule vehicle inspection by the technical
experts, if deemed necessary, at such time and place as the
arbitrator determines;

(d) To continue the arbitration hearing to a subsequent
date if, at the initial hearing, the arbitrator determines that
additional information is necessary in order to render a fair
and accurate decision. Such continuance shall be held within
ten calendar days of the initial hearing;

(e) To impose sanctions for failure of a party to comply
with a subpoena pursuant to RCW 19.118.080 (2)(b);

(f) To calculate and order the joint liability for compli-
ance obligations of motor home manufacturers, when appli-
cable, as part of ((an)) arbitration decisions when ordering
repurchase or replacement of a new motor vehicle.

(2) The board is responsible for the assignment of arbi-
trators to arbitration hearings. The selection and assignment
of arbitrators is not subject to the approval of either party.

(3) Arbitrators must not have a personal interest in the
outcome of any hearing, nor be acquainted with any of the
participants except as such acquaintance may occur in the
hearing process, nor hold any prejudice toward any party.
Arbitrators shall not be directly involved in the manufacture,
distribution, sale, or warranty service of any motor vehicle.
Arbitrators shall maintain their impartiality throughout the
course of the arbitration proceedings.

(a) An arbitrator shall sign a written oath prior to the
commencement of each arbitration hearing to which he or she
has been assigned, attesting to his or her impartiality in that
case.

(b) There shall be no direct communication between the
parties and the arbitrators other than at the arbitration hear-
ing. Any other oral or written communications between the
parties and the arbitrators shall be channeled through the
board. Any prohibited contact shall be reported by the arbi-
trators to the board and noted in the case record.

AMENDATORY SECTION (Amending WSR 96-03-155,
filed 1/24/96, effective 2/24/96)

WAC 44-10-180 The arbitration hearing. (1) The
conduct of the hearing shall encourage a full and complete
disclosure of the facts.

(2) Arbitrators may admit and give probative effect to
evidence which possesses probative value commonly
accepted by reasonably prudent people in the conduct of their
affairs. They shall give effect to the rules of privilege recog-
nized by law. They may exclude incompetent, irrelevant,
immaterial, and unduly repetitious evidence.

(3) The consumer shall present his or her evidence and
witnesses, then the manufacturer shall present its evidence
and witnesses.

(4) Each party may question the other after each presen-
tation, and may question each witness after testimony. The
arbitrator may question any party or witness at any time.

(5) The arbitrator shall ensure that a tape recording
record of the hearing is maintained.

(6) The arbitrator shall administer an oath or affirmation
to each individual who testifies.

WSR 10-01-069

(7) The hearing procedure contemplates that both parties
will be present. However, either party may offer written tes-
timony only((;-asteng-as)) if the board and ((the-etherparty
are-informed-of such-and)) other parties are in receipt of that
evidence prior to the day of the hearing.

(8) A party may request presentation of its case by tele-
phone.

AMENDATORY SECTION (Amending WSR 02-12-093,
filed 6/4/02, effective 7/5/02)

WAC 44-10-200 The arbitration decision. (1) The
arbitration board shall issue the decision in each case to the
Lemon Law administration within sixty calendar days of
((aceeptanee)) receipt of the request for arbitration:

(a) All decisions shall be written, in a form to be pro-
vided by the Lemon Law administration, dated and signed by
the arbitrator, and sent by certified mail to the parties;

(b) The date on which the board provides the arbitration
decision to the Lemon Law administration shall determine
compliance with the sixty day requirement to issue an arbitra-
tion decision;

(¢) The written decision shall contain findings of fact and
conclusions of law as to whether the motor vehicle meets the
statutory standards for refund or replacement;

(1) If the consumer prevails and has elected repurchase of
the vehicle, the decision shall include the statutory calcula-
tions used to determine the monetary award,

(i) If the consumer prevails and has elected replacement
of the vehicle, the decision shall identify or describe a reason-
ably equivalent replacement vehicle and any refundable inci-
dental costs;

(iii) If the consumer prevails and the manufacturer ((is))
and the consumer have been represented by counsel, the deci-
sion shall include a description of the awarded reasonable
costs and attorneys' fees incurred by the consumer in connec-
tion with board proceedings.

Reasonable costs and attorneys' fees shall be determined
by the arbitrator based on an affidavit of costs and fees pre-
pared by the consumer's attorney and submitted no later than
the conclusion of the arbitration hearing. The affidavit may
be amended for post-hearing costs and fees. The amended
affidavit of costs and fees must be delivered to the manufac-
turer's designated representative by certified mail or personal
service and a copy submitted to the Lemon Law administra-
tion by the consumer's attorney within thirty days of the con-
sumer's acceptance of the decision but in no case after a man-
ufacturer's compliance with a decision;

(d) Upon receipt of the board's decision, the Lemon Law
administration will distribute it to the parties by certified mail
or e-mail if requested by a party.

(2) Upon request of a party, an arbitrator shall make fac-
tual findings and modify the offset total where the wear and
tear on those portions of the motor home designated, used, or
maintained primarily as a mobile dwelling, office, or com-
mercial space is significantly greater or significantly less than
that which could be reasonably expected based on the mile-
age attributable to the consumer's use of the motor home in an
arbitration decision awarding repurchase or replacement of a

new motor vehicle ((eriginallypurehased-orleased-atretail
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afterJune30,1998)). An arbitrator will consider the actual
amount of time that portions of the motor home were in use
as dwelling, office or commercial space. The arbitrator shall
not consider wear and tear resulting from:

(a) Defects in materials or workmanship in the manufac-
ture of the motor home including the dwelling, office or com-
mercial space;

(b) Damage due to removal of equipment pursuant to
RCW 19.118.095 (1)(a); or

(c) Repairs.

The modification to the reasonable offset for use may not
result in the addition or reduction of the offset for use calcu-
lation by more than one-third. The modification shall be
specified as a percentage for reduction or addition to the off-
set calculation. The modification to the reasonable offset for
use shall apply to the offset calculation at the time of repur-
chase or replacement of the motor home.

(3)(@) () A motor home manufacturer is _indepen-
dently liable for compliance with a decision awarding repur-
chase or replacement of the motor home if the manufacturer:

(1) Has met or exceeded the reasonable number of
attempts to diagnose or repair the vehicle as set forth in RCW
19.118.041 (3)(a) or (b); or

(i1) Is responsible for sixty or more applicable days out
of service by reason of diagnosis or repair as set forth in
RCW 19.118.041 (3)(c), the motor home manufacturer is
independently liable for compliance with a decision awarding
repurchase or replacement of the motor home.

(b) If a motor home manufacturer has not met the criteria
set forth in (a)(i) and (ii) of this subsection, but has contrib-
uted to the combined total of sixty or more days out of service
by reason of diagnosis or repair as set forth in RCW
19.118.041 (3)(c), the manufacturer is jointly liable with the
other liable motor home manufacturers for compliance with a
decision awarding repurchase or replacement of the motor
home.

(c) If a motor home manufacturer has met or exceeded
the reasonable number of attempts to diagnose or repair the
vehicle as set forth in RCW 19.118.041 (3)(a) ((e¥)). (b), or
(c) and the manufacturer, together with one or more other
motor home manufacturers, contributed to a combined total
of sixty or more days out of service by reason of diagnosis or
repair as set forth in RCW 19.118.041 (3)(c), the motor home
manufacturer is jointly and severally liable for compliance
with a decision awarding repurchase or replacement of the
motor home.

(d) In a decision awarding repurchase or replacement of
a motor home, and that allocates compliance liability, an
arbitrator will identify the motor home manufacturer's mini-
mum percentage of contribution to compliance with the
award. In determining the allocation of liability among
jointly liable motor home manufacturers, the arbitrator will
consider a motor home manufacturer's contribution to the
total number of applicable days out of service as a factor.

() When applicable as set forth in RCW 19.118.090
((65))) (6), the arbitrator must allocate liability for the con-
sumer's costs and attorneys' fees among the liable motor
home manufacturers represented by counsel. The arbitrator
will specify the liable motor home manufacturer's minimum
percentage of contribution to compliance with the award. The
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motor home manufacturer's minimum percentage of contri-
bution for the consumer's costs and attorneys' fees may be
different from the minimum percentage of contribution of the
motor home manufacturer's compliance obligation due to
other liable motor home manufacturers' lack of representa-
tion by counsel.

(f) An ((arbitrater)) arbitration decision must specify ((in
the-deeisten)) that the lack of compliance, late or delayed
compliance, or the filing of an appeal by another liable motor
home manufacturer will not affect a motor home manufac-
turer's independent liability for compliance with a decision
awarding repurchase or replacement of the motor home.

)

A motor home manufacturer may present testimony and other
evidence regarding the allocation of liability for compliance
with arbitration decisions awarding repurchase or replace-
ment of the motor home. If the motor home manufacturers
agree amongst themselves to terms for the allocation of lia-
bility for compliance obligations, the arbitrator must include
the terms in the arbitration decisions awarding repurchase or
replacement of the motor home if the terms are consistent
with the arbitration decisions, specific, complete and not oth-
erwise contrary to chapter 19.118 RCW.

(4) Included with the copy of the arbitration decision
sent to the consumer shall be a form to be completed by the
consumer, indicating acceptance or rejection of the decision
and general information to the consumer explaining the con-
sumer's right to appeal the decision to superior court. The
consumer must return the form to the Lemon Law adminis-
tration within sixty calendar days from the date of the con-
sumer's receipt of the decision or the decision will be deemed
to have been rejected as of the sixty-first day.

(5) The consumer shall have one hundred twenty calen-
dar days from the date of the rejection of the decision to file a
petition of appeal in superior court. At the time of filing an
appeal, the consumer shall deliver by certified mail or by per-
sonal service a conformed copy of the petition to the attorney
general.

(6) If the consumer accepts a decision which awards
repurchase or replacement, the Lemon Law administration
shall send a copy of the form completed by the consumer
indicating acceptance to the manufacturer by certified mail
((for-the-board-te)) or e-mail if requested by the manufacturer
and shall include a manufacturer's intent form.

A verification of compliance form shall be sent to the
consumer by the Lemon Law administration. The verification
of compliance form shall be completed and returned to the
Lemon Law administration by the consumer upon the manu-
facturer's compliance with the decision.

AMENDATORY SECTION (Amending WSR 02-12-093,
filed 6/4/02, effective 7/5/02)

WAC 44-10-221 Resale documents—Attorney gen-
eral procedures. (1) When a vehicle has been determined by
the new motor vehicle arbitration board, or has been adjudi-
cated in a superior or appellate court of this state, as having
one or more nonconformities or serious safety defects that
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have been subject to a reasonable number of attempts by the
manufacturer to conform the vehicle to the warranty:

(a) The Lemon Law administration will provide the man-
ufacturer with the "Lemon Law resale documents" necessary
to resell or otherwise transfer the vehicle together with
instructions regarding compliance with RCW 19.118.061 and
applicable rules;

(b) The Lemon Law administration will provide the
manufacturer with the required documents by certified mail
at the conclusion of the period pursuant to RCW 19.118.090
(9) for a manufacturer to file an appeal or upon notice from
the manufacturer of receipt of the vehicle, whichever occurs
first.

(2) When a vehicle is the subject of a "settlement" under
chapter 19.118 RCW:

(a) The Lemon Law administration will provide the man-
ufacturer with the "Lemon Law resale documents" necessary
to resell or otherwise transfer the vehicle together with
instructions regarding compliance with the RCW 19.118.061
and applicable rules;

(b) The Lemon Law administration will provide the
manufacturer with the required documents by certified mail
or express mail upon notice of the settlement by the parties
((erupenreeceiptiromamanufacturer sponsered-disputeres-

on-or-award;-and-notice-of the-eon

dealer));

(c) The Lemon Law administration will provide the man-
ufacturer with the required "Lemon Law resale documents"
and instructions regarding compliance with this section by
certified or express mail upon notice of the consumer's accep-
tance of a decision or award for repurchase or replacement of
the consumer's vehicle from a manufacturer dispute program.

(3) When a vehicle is the subject of final determination,
adjudication or settlement under a "similar law of another
state":

(a) The Lemon Law administration will provide the man-
ufacturer, agent, motor vehicle dealer or other transferor with
the resale documents necessary to resell or otherwise transfer
the vehicle together with instructions regarding compliance
with this section;

(b) The Lemon Law administration will provide the
manufacturer, agent, motor vehicle dealer or other transferor
with the resale documents by certified mail upon receiving a
written request for Lemon Law resale documents, which
includes a description of the defects or conditions causing the
vehicle to be reacquired by the manufacturer.

AMENDATORY SECTION (Amending WSR 02-12-093,
filed 6/4/02, effective 7/5/02)

WAC 44-10-222 Manufacturer duties upon receipt
of a returned vehicle. The manufacturer must:

(1) Notify the Lemon Law administration and the depart-
ment of licensing upon receipt of the vehicle from the con-
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sumer due to a determination, adjudication or settlement pur-
suant to chapter 19.118 RCW and chapter 44-10 WAC.

(2) Correct and warrant a serious safety defect and exe-
cute the appropriate section of the Lemon Law resale docu-
ments identifying corrections made to serious safety defect
and nonconformities.

(3) Within sixty days of receipt of the vehicle submit a
title application identifying corrections made to serious
safety defect and nonconformities to the department of
licensing in this state for title to the motor vehicle.

(4) Attach the "Lemon law resale windshield display," as
provided by the Lemon Law administration, to the lower cen-
ter of the front windshield or window on the driver's side of
the vehicle in a manner so as to be readily visible from the
exterior of the vehicle.

((3)Correctand-warrant-a-serioussafety-defeet:
ﬁﬁ;ﬁ Eflhssﬁslﬁg IEf EEHEEHE? of a-none s.ﬁﬁmﬁtj. o SE?EIHS
Lemontawresale-doeuments:))

AMENDATORY SECTION (Amending WSR 02-12-093,
filed 6/4/02, effective 7/5/02)

WAC 44-10-300 Imposition of fine for manufacturer
noncompliance with an arbitration decision. (1) Pursuant
to RCW 19.118.090, the Lemon Law administration program
manager may impose a fine against a manufacturer if, after
forty calendar days from the manufacturer's receipt of notice
of consumer's acceptance of an arbitration decision, the man-
ufacturer has not complied with the decision, notwithstand-
ing any arbitration special master hearing or findings. Notice
of the imposition of fine shall be to the manufacturer by cer-
tified mail, e-mail if requested by the manufacturer or per-
sonal service.

(2) A fine against the manufacturer for noncompliance
may be imposed according to the following schedule for each
day after the forty day calendar period:

DAYS 1 THROUGH 10................. $ 300.00 PER DAY
DAYS 11 THROUGH20 ................ $ 500.00 PER DAY
DAYS 21 THROUGH 30 ................ $ 700.00 PER DAY
DAYS3I ANDON . .......ovvnin.... $1000.00 PER DAY

The foregoing fines shall accrue until the manufacturer
complies or until one hundred thousand dollars has accrued,
whichever occurs first.

AMENDATORY SECTION (Amending WSR 02-12-093,
filed 6/4/02, effective 7/5/02)

WAC 44-10-310 Request for review of imposition of
fine. (1) The manufacturer shall have ten days from the date
of receipt of notice of imposition of fine to request a review
of imposition of fine. The manufacturer's request for review
of imposition of fine shall be sent to the Lemon Law admin-
istration in writing and shall state the reasons for the manu-
facturer's noncompliance with the arbitrator's decision within
the forty calendar day period.

(2) Upon receipt of a request for review of imposition of
fine, the Lemon Law administration shall have ten days to
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conduct a review or request additional information from the
parties or other persons regarding manufacturer noncompli-
ance.

(3) The review shall be limited to determining whether
the manufacturer has shown by clear and convincing evi-
dence that any delay or failure of the manufacturer to comply
within forty calendar days following the manufacturer's
receipt of notice of consumer's acceptance was beyond the
manufacturer's control or was acceptable to the consumer as
evidenced by a written statement signed by the consumer. No
other issues shall be considered in the review.

(4) The Lemon Law administration shall issue a written
review determination which shall be delivered to the manu-
facturer by certified mail, e-mail if requested by the manufac-
turer or personal service.

(5) If it is determined that the manufacturer's noncompli-
ance was beyond the manufacturer's control or was accept-
able to the consumer as evidenced by a written statement
from the consumer, the imposition of fine shall be rescinded.
The imposition of fine shall be affirmed where the manufac-
turer has failed to show clear and convincing evidence as
required by WAC 44-10-310(3). If the imposition of fine is
affirmed, the manufacturer shall be liable for a fine according
to the schedule specified in WAC 44-10-300(2) including all
days during the pendency of review under this section and
until compliance with the arbitrator's decision or until one
hundred thousand dollars has accrued, whichever comes first.

(6) If a fine is rescinded under WAC 44-10-310(5) the
Lemon Law administration program manager may impose a
fine against the manufacturer where the manufacturer fails to
comply with the agreement between the manufacturer and the
consumer, or when the manufacturer fails to comply immedi-
ately after the circumstances no longer exist which made
compliance beyond the control of the manufacturer. Notice of
such fine shall be by certified mail, e-mail if requested by the
manufacturer or ((persensnel)) personal service to the manu-
facturer and shall be imposed according to the schedule in
WAC 44-10-300(2), and imposition of such fine is subject to
review by the Lemon Law administration upon request of the
manufacturer under WAC 44-10-310.

WSR 10-01-072
PERMANENT RULES
OFFICE OF
FINANCIAL MANAGEMENT
[Filed December 14, 2009, 12:51 p.m., effective January 14, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Currently, chapter 82.60 WAC provides stan-
dards for both property and liability local government self-
insurance programs and health and welfare local government
self-insurance programs. As the programs have matured and
the insurance environment has changed over years, these two
types of programs (property/liability and health/welfare)
have become so different as to require separate standards for
each type of self-insurance program. As a result, temporary
guidelines were put into place with the intent to engage in
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rule making at a later time using the APA process described
in chapter 34.05 RCW.

Local government self-insurance programs have oper-
ated under the above-mentioned temporary guidelines for a
number of years, which has caused confusion among the pro-
grams in determining what standards they are required to
meet. Also, because the rules had not been updated and were
not specific enough to each type of program given the
changes in the insurance, economic and legal environment
over time, oral waivers from requirements in both rules and
guidelines were provided to some programs, creating further
confusion due to lack of written documentation.

The state risk manager is required to adopt rules which
create standards for solvency, management, operations and
certain contracts. The office of financial management, work-
ing with the property and liability advisory board, has created
proposed revisions to chapter 82.60 RCW which (1) remove
the health and welfare rules from chapter 82.60 RCW and
address them in a separate rule-making process, (2) replace
temporary guidelines with updated rules specific to joint
property and liability self-insurance programs to be adopted
using the APA process described in chapter 34.05 WAC
[RCW] as required by RCW 48.62.061, and (3) remove the
provision for waivers from rules and guidelines and allow the
state risk manager to consistently regulate all programs.

Citation of Existing Rules Affected by this Order:
Repealing WAC 82-60-031, 82-60-032, 82-60-035, and 82-
60-070; and amending WAC 82-60-010, 82-60-020, 82-60-
030,82-60-033, 82-60-034, 82-60-036, 82-60-037, 82-60-
038, 82-60-039, 82-60-040, 82-60-050, 82-60-060, 82-60-
065, 82-60-080, 82-60-100, 82-60-200, 82-60-210, 82-60-
215, and 82-60-220.

Statutory Authority for Adoption: RCW 48.62.061.

Adopted under notice filed as WSR 09-12-102 on June 2,
20009.

Changes Other than Editing from Proposed to Adopted
Version: In responding to comments received, the following
changes were made:

WAC 82-60-038(5), added the ability to obtain informa-
tion electronically to reduce costs for examination and
reviews.

WAC 82-60-050(b), was clarified in response to com-
ments that the subsection was confusing; and

WAC 82-60-210, removed new language in response to
comments from legislative staff that the additional language
was confusing.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 14, Amended 16, Repealed 4.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 14,
Amended 16, Repealed 4.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
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ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 14, Amended 16, Repealed 4.
Date Adopted: December 14, 2009.
Roselyn Marcus
Director of Legal Affairs
Rules Coordinator

AMENDATORY SECTION (Amending WSR 05-04-072,
filed 2/1/05, effective 3/4/05)

WAC 82-60-010 Preamble and authority. These rules
governing local government and nonprofit self-insurance
transactions are adopted by the state risk manager to imple-
ment chapter 48.62 RCW relating to the management and
operations of both individual and joint local government
((health-and-welfare-benefit-and)) property and liability self-
insurance programs and nonprofit property and liability self-
insurance programs.

AMENDATORY SECTION (Amending WSR 05-04-072,
filed 2/1/05, effective 3/4/05)

WAC 82-60-020 Definitions. (1) "Actuary" means any
person who is ((gualified-under WAC284-05-060-to-provide
actuartal-serviees)) a fellow of the Casualty Actuarial Society
and a member of the American Academy of Actuaries.

(2) "Assessment" means the moneys paid by the mem-
bers to a joint self-insurance program.

(3) ((“Benefictary"means-any-individual-entitled-to-pay-
ment-of-all-er part of acovered-claimunder-aloecal govern-
ment-health-and-welfare self-insuranee program:

4))) "Broker of record" means the insurance producer
licensed in the state of Washington who, through a contrac-
tual agreement with the joint self-insurance program, pro-
cures insurance on behalf of the joint self-insurance program.

(4) "Case reserves" means the total of all claims and

claims adjustment expenses for covered events which have
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(a) A minimum of five years in claims management and
investigative experience;
(b) A minimum of three years of experience in auditing

the same manner of claims filed against the program being
audited;

(¢) Proof of professional liability insurance; and

(d) Provides a statement that the auditor is independent
from the program being audited, its vendors. insurers, bro-
kers, and third-party administrators.
(8) "Competitive process" means a ((deeumentedformal

SFai
€8))) formal sealed, electronic, or web-based bid proce-

dure used for all nonclaims related purchases for goods and
services over fifty thousand dollars. For purchases between

five thousand dollars and fifty thousand dollars, competitive
process means quotations obtained from at least three ven-
dors by telephone or written quotations, or both, and sup-
ported by evidence of competition. Purchases up to five
thousand dollars are exempt from competitive bids providing
imum cost.

(9) "Competitive solicitation" means a documented for-
mal process requiring sealed bids, providing an equal and
open opportunity to qualified parties and culminating in a
selection based on criteria which may include such factors as
the consultant's fees or costs, ability, capacity, experience,
reputation, responsiveness to time limitations, responsive-
ness to solicitation requirements, quality of previous perfor-

occurred and have been reported to the joint and individual

mance, and compliance with statutes and rules relating to

self-insurance programs as of the date of the financial state-
ment. Case reserves include an estimate for each reported

claim based on the undiscounted jury verdict value of said

claim.

(5) "Claim adjustment expense" means expenses, other
than claim payments, incurred in the course of investigating
and settling claims.

() (6) "Claim" means a demand for payment for
damages or policy benefit because of the occurrence of an
event ((suehas:

erams:
£6))) that includes, but is not limited to, the destruction or

damage of property or reputation, bodily injury or death and

alleged civil rights violations.

(7) "Claims auditor" means a person who has the follow-
ing qualifications:

contracts or services.

(10) "Consultant" means an independent individual or
firm contracting with a joint self-insurance program to per-
form actuarial, claims auditing or third-party administration
services, represent the program as broker of record, or render
an opinion or recommendation according to the consultant's
methods, all without being subject to the control of the pro-
gram, except as to satisfaction of the contracted deliverables.

(11) "Foundation agreement" means the interlocal agree-

ment binding local government members or the contract

binding nonprofit members to a joint self-insurance program.

12) "Governing body" means the multimember board
commission, committee, council, or other policy or rule-mak-
ing body of a public agency, or any committee thereof when

the committee acts on behalf of the governing body, conducts
hearings, or takes testimony or public comment.

(13) "Incurred but not reported, or IBNR" means claims
and claim adjustment expenses for covered events which
have occurred but have not yet been reported to the self-
insurance program as of the date of the financial statement.
IBNR claims include (a) known loss events that are expected
to be presented later as claims, (b) unknown loss events that
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are expected to become claims, and (c) ((expeeted)) future
development on claims already reported.

((99)) (14) "Individual self-insurance program" means a
formal program established and maintained by a local gov-
ernment entity to provide advance funding to self-insure
((health-and-welfare-benefits-or)) for property and liability
risks on its own behalf as opposed to risk assumption, which
means a decision to absorb the entity's financial exposure to a
risk of loss without the creation of a formal program of
advance funding of anticipated losses.

((€9))) (15) "Interlocal agreement" means an agreement
established under the Interlocal Cooperation Act defined in
chapter 39.34 RCW.

(16) "Joint self-insurance program" means any two or
more local government entities, two or more nonprofit corpo-
rations or a combination of local government entities and
nonprofit corporations which have entered into a cooperative

risk sharing foundation agreement ((pursuant-to-the-provi-
stons-of the Interlocal CooperationAet{echapter 3934 RCWH

andfer)) subject t0 regulatron under chapter 48.62 RCW.

&3)) (17) "Jury verdict value" means the claim value

established on an individual case basis by the entity's analysis
of the jury verdict results within a jurisdiction in addition to

other factors including, but not limited to, severity of injury

or damage, length of recovery, credibility of parties and wit-
nesses, ability of attorney, sympathy factors, degree of negli-

gence of the parties and contribution or recovery from other
sources.

(18) "Member" means a local government entity or non-
profit corporation that;

(a) Is a signatory to a joint insurance program's founda-
tion agreement;
(b) Agrees to future assessments or reassessments as part

of the program's joint self-insurance program; and

(c) Is a past or present participant in ((ajeint-self-insur-
anee)) the excess or self-insured retention portion of the
pool's insurance program subject to regulation under chapter
48.62 RCW.

((E4)) (19) "Nonprofit corporation," as defined in
RCW 24.03.005(3), means a corporation of which no part of
the income ((efwhieh)) is distributable to its members, direc-
tors or officers.

((#5))) (20) "Primary assets" means cash and invest-
ments (less any nonclaims liabilities).

(21) "Reassessment" means additional moneys paid by
the members to a joint self-insurance program.

(22) "Risk sharing" means a decision by the members of
a joint self-insurance program to jointly absorb certain or
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specified financial exposures to risks of loss through the cre-
ation of a formal program of advance funding of actuarially

determined anticipated losses; and/or joint purchase of insur-
ance or reinsurance as a member of a joint self-insurance pro-
gram formed under chapter 48.62 RCW.

(23) "Secondary assets" means insurance receivables,

real estate or other assets (less any nonclaims liabilities) the

value of which can be independently verified by the state risk
manager.
(24) "Self-insurance program" means any individual or

joint ((leeal-gevernmententity-ernonprefit-corperation))
self-insurance program required by chapter 48.62 RCW to

comply with this chapter.
(G "Services" means administrative, elec-

tronic, management, loss prevention, training or other sup-
port services which do not include the participation in or pur-

chase of the pools excess or self-insured insurance programs.

(26) "Stop-loss insurance" means ((instrance-against-the

sram:

7)) a promise by an insurance company that it will
cover losses of the entity it insures over and above an agreed-
upon aggregated amount.

(27) "Third-party administrator" means((:—

fayAn)) a independent association, agency, entity or
enterprlse Wthh through a contractual agreement ((tS

| ol dered Lemini . ).
provides one or more of the following ongoing services: Pool
management or administration services, claims administra-
tion services, risk management services, or services for the
design. implementation, or termination of an individual or
joint self-insurance program.

(28) "Unallocated loss adjustment expense (ULAE)"
means costs that cannot be associated with specific claims
but are related to the claims adjustment process, such as
administrative and internal expenses related to settlement of
claims at the termination of the program.

(29) "Unpaid claims" means the obligations for future

payment resulting from claims due to past events. This liabil-
ity includes loss and adjustments expenses, incurred but not

reported claims (IBNR), case reserves, and unallocated loss
adjustment expenses (ULAE).

Reviser's note: The typographical error in the above material
occurred in the copy filed by the agency and appears in the Register pursuant
to the requirements of RCW 34.08.040.



Washington State Register, Issue 10-01

NEW SECTION

WAC 82-60-02001 Standards for operation and
management—Rules for individual self-insurance pro-
gram. Each individual self-insurance program that self-
insures is exempt from the rules applicable to joint self-insur-
ance programs. Individual self-insurance programs shall
meet the following standards:

(1) The individual self-insurance program must notify
the state risk manager of its existence or termination.

(2) The program may contract for claims handling and
investigation services, or the program may choose to provide
these services internally. In either case, the person responsi-
ble for the program shall establish sufficient contract moni-
toring and internal control procedures to provide adequate
oversight over the claims handling and investigation process.

(3) The program shall establish standards requiring each
claim be reserved for settlement, legal and loss adjustment
expense. Settlement (indemnity) reserves shall be estab-
lished by a reserving process which may include estimates of
jury verdict value.

(4) The program shall establish claims reserving pro-
cesses that include a periodic review of case reserves.

(5) The individual self-insurance program may obtain
the services of an independent claims auditor to evaluate the
claims handling procedures of its contractor or internal staff.

(6) The program may use the services of an actuary to
determine the funding levels necessary to fund reserves
restricted for payment of claims and related claims expenses.

NEW SECTION

WAC 82-60-02003 Standards for operation and
management—Rules for joint self-insurance programs.
The following rules apply exclusively to joint self-insurance
programs. Individual programs shall be exempt from these
requirements.

NEW SECTION

WAC 82-60-02005 Standards for operation—Mem-
bership. Membership in a joint self-insurance program
requires the execution of a foundation agreement. Only
members may participate in risk-sharing. Only members
may participate in the self-insured retention layer, and only
members may participate in the joint purchase of insurance or
reinsurance. Further, each member shall agree to the follow-
ing:

(1) Each member shall pay assessments and reassess-
ments when required by the governing body of the program.

(2) Each member shall obtain approval to join the pro-
gram from the governing body of the respective member.
The approval shall be by resolution or ordinance of the gov-
erning body as appropriate for the entity type.

(3) Each member shall become a signatory to the founda-
tion agreement and subsequent amendments to the founda-
tion agreement of the joint self-insurance program.
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NEW SECTION

WAC 82-60-02007 Standards for operation—Pro-
viding services to nonmembers. (1) Nonmembers may pur-
chase services through an interlocal agreement as authorized
by chapter 39.34 RCW. Nonmembers shall not participate in
any coverages of the joint self-insurance program including
the self-insured retention layer and the excess insurance or
reinsurance layer. This section is not intended to preclude
nonmembers purchasing services from becoming members
of the joint self-insurance program, provided the nonmember
meets the requirements of WAC 82-60-020(18) and is eligi-
ble for membership as authorized by RCW 48.62.021(1).

(2) A program intending to provide services to nonmem-
bers shall submit a written plan to the state risk manager for
approval prior to providing services. The plan shall include,
at a minimum, the services to be provided, the time frame for
providing such services, the expected revenues and expendi-
tures resulting from providing said services, and a written
legal determination of all potential federal and state tax liabil-
ities created by providing services to nonmembers. The
arrangement to provide such services shall be approved in
writing by the state risk manager within sixty days of the joint
self-insurance program's final plan submission.

(3) Every joint self-insurance program providing ser-
vices as of the effective date of these regulations must submit
a written plan meeting the requirements stated herein.

NEW SECTION

WAC 82-60-02009 Standards for operation—Com-
munication with members—Annual membership report.
The joint self-insurance program shall make available to each
member a copy of the program's annual membership report.
The annual membership report shall include, at a minimum,
financial information which includes the comparative bal-
ance sheet and statement of revenues, expenses and net
assets. The reports shall be delivered to each member by
electronic or regular mail. Programs may meet the delivery
requirement by publishing and maintaining the membership
report on the official web site of the program for a minimum
of three years from the date of publication.

NEW SECTION

WAC 82-60-02011 Standards for operations—Meet-
ings. All joint self-insurance programs are subject to the
requirements of the Open Public Meetings Act as described
in chapter 42.30 RCW.

NEW SECTION

WAC 82-60-02013 Standards for operation—Notice
of regular meetings of the governing body. Every joint
self-insurance program shall provide every member with a
notice of the time and place of each regular meeting of the
governing body at least ten days prior to the meeting. The
notice shall be delivered in electronic or paper form, and the
time and location of each meeting shall be included in such
notice. The state risk manager shall be provided a copy of all
meeting notifications to members in the same form, manner
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and time as provided to members. In addition to electronic or
regular mail, programs shall publish notification of regular
meetings on the electronic web site of the program accessible
to the public. Notice of regular meetings shall comply with
the meeting notification requirements of chapter 42.30 RCW
or be published at least ten days in advance of regular meet-
ings, whichever notification time is greater.

NEW SECTION

WAC 82-60-02015 Standards for operation—Special
meetings—Notice to members. All joint self-insurance pro-
grams shall comply with the requirements of RCW 42.30.080
in providing notification of special meetings. In addition,
programs shall provide notice by electronic mail to the state
risk manager and every member of the joint self-insurance
program twenty-four hours in advance of every special meet-
ing.

NEW SECTION

WAC 82-60-02017 Standards for operations—Meet-
ing agendas—Meeting minutes. Every joint self-insurance
program will provide the state risk manager and every mem-
ber with a preliminary agenda in advance of each meeting of
the governing body. The agenda shall be delivered by elec-
tronic mail and shall be posted on the web site of the program
accessible to the public. Meeting minutes, after approval,
shall be provided to the state risk manager and every member
of the program by electronic mail and shall be posted on the
web site of the program accessible to the public.

NEW SECTION

WAC 82-60-02019 Standards for operation—Notifi-
cation of changes to bylaws or foundation agreement.
Every joint self-insurance program shall provide notification
of the intent to change the bylaws or foundation agreement to
each member of the joint self-insurance program and the state
risk manager by regular or electronic mail at least thirty days
in advance of the meeting during which a vote on the pro-
posed change will occur. Such notification shall include a
copy of proposed changes.

NEW SECTION

WAC 82-60-02021 Standards for operation—
Changes to foundation agreement. (1) Changes to any
terms of the foundation agreement shall be approved by a
majority of the members, or by a greater majority if provided
for in the bylaws or foundation agreement of the joint self-
insurance program. Changes to the foundation agreement
shall be approved during a regular meeting of the governing
body or by mail-in ballot. If mail-in ballots are used, the bal-
lots are to be secured and remain unopened until the next reg-
ular meeting of the governing body. The opening and count-
ing of the ballots shall be conducted by the governing body of
the joint self-insurance program during the next regular meet-
ing and retained in compliance with public records retention
laws. Each ballot shall be read orally as to the member name
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and vote, either in the affirmative or negative, and recorded in
the meeting minutes.

(2) Amendments to the foundation agreement shall be
adopted by ordinance or resolution of the governing board or
council of each member. The signed amendment and copy of
the ordinance or resolution, as appropriate, shall be retained
by the joint self-insurance program. The foundation agree-
ment and subsequent amendments shall be published on the
electronic web site of the joint self-insurance program.

(3) Changes to any terms of the foundation agreement
shall require amendment using the approval and adoption
process described above.

(4) The addition of new members to a joint self-insur-
ance program and/or the subscription of the foundation
agreement by said new members shall not be considered as
amendments to the foundation agreement.

NEW SECTION

WAC 82-60-02023 Standards for operation—Elec-
tions of the governing body. The governing body of every
joint self-insurance program shall be elected by a majority of
the members. Elections may be conducted during a regular
meeting of the governing body or by mail-in ballot. If mail-
in ballots are used, the ballots are to be secured and remain
unopened until the next regular meeting of the governing
body. The opening and counting of the ballots shall be con-
ducted by the governing body of the joint self-insurance pro-
gram during the next regular meeting and retained in compli-
ance with public records retention laws. Each ballot shall be
read orally as to the member name and vote and recorded in
the meeting minutes.

AMENDATORY SECTION (Amending WSR 05-04-072,
filed 2/1/05, effective 3/4/05)

WAC 82-60-030 Standards for management and
operation—Adoption of program. (((H-AH-self-insuranee

reselution-or-erdinanee:)) The foundation agreement of a
joint self-insurance program shall be adopted by resolution or
ordinance by each participating member's governing body.

)) an acknowledge-
ment that the entity shall be subject to assessments and reas-
sessments as required by the joint self-insurance program.

Copies of each resolution or ordinance shall be retained by
the joint self-insurance program and available for inspection
by the state risk manager. The foundation agreement, along

with a list of members participating in the program, shall be
published on the public web site of each joint self-insurance

program. The foundation agreement and subsequent amend-
ments shall be filed in accordance with requirements of chap-
ter 39.34 RCW.
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NEW SECTION

WAC 82-60-03001 Standards for solvency—Actuar-
ially determined liabilities, program funding and liquid-
ity requirements. (1) All joint self-insurance programs shall
obtain an annual actuarial review as of fiscal year end which
provides estimates of the unpaid claims measured at the
expected and the seventy percent confidence level.

(2) The governing body of the joint self-insurance pro-
gram shall establish and maintain primary assets in an
amount at least equal to the unpaid claims estimate at the
expected level as determined by the program's actuary as of
fiscal year end. All joint self-insurance programs that do not
meet the requirement to maintain sufficient primary assets
shall notify the state risk manager in writing of the condition.
The state risk manager shall take corrective action, which
may include the service of a cease and desist order upon the
program, to require that the program increase primary assets
in an amount equal to the unpaid claims estimate at the
expected level as determined by the program's actuary as of
fiscal year end.

(3) The governing body of the joint self-insurance pro-
gram shall establish and maintain total primary and second-
ary assets in an amount equal to or greater than the unpaid
claim estimate at the seventy percent confidence level as
determined by the program's actuary as of fiscal year end. All
joint self-insurance programs that do not meet the reserve
requirements to maintain sufficient primary and secondary
assets shall notify the state risk manager in writing of the con-
dition. The state risk manager shall require that the program
submit a written corrective action plan to the state risk man-
ager within sixty days of notification. Such plan shall include
a proposal for improving the financial condition of the self-
insurance program and a time frame for completion. The
state risk manager shall approve or deny the proposed plan in
writing within thirty days of receipt of the final plan submis-
sion. Failure by the joint self-insurance program to respond
or submit a plan to improve the financial condition of the pro-
gram shall cause the state risk manager to take corrective
action, which may include the service of a cease and desist
order upon the program.

(4) The state risk manager shall evaluate the operational
safety and soundness of the program by monitoring changes
in liquidity, claims reserves and liabilities, member equity,
self-insured retention, and other financial trends over time.
Programs experiencing adverse trends may cause the state
risk manager to increase frequency of on-site program review
and monitoring, including increased communication with the
governing body and requirements for corrective plans.

(5) When the state risk manager determines it necessary
to analyze the program's soundness and financial safety, the
state risk manager may obtain an independent actuarial eval-
uation to determine the adequacy of reserves. Costs of these
services shall be the responsibility of the joint self-insurance
program.

AMENDATORY SECTION (Amending WSR 05-04-072,
filed 2/1/05, effective 3/4/05)

WAC 82-60-033 Standards for management and
operations—Individual rate setting—Nondiscrimination

WSR 10-01-072

in joint program assessments. (1) Joint self-insurance pro-
gram assessment formulags shall include all costs including
rating for insured and self-insured layers of coverage.
Assessment formulas shall be consistent and nondiscrimina-

tory among ((new-and-existing)) all members. ((Foint-sel-
. hall - . ]
dard-assessment-ratestowerfornew—members—than-these

(2) This provision shall not be construed to prohibit indi-
vidual choice of coverage by members from several offered
by the joint self-insurance program. The assessment formula,
including the insured and self-insured components, shall be
consistently applied to reflect the selection from among these
choices.

(3) The assessment formula shall be available for review
by the state risk manager.

AMENDATORY SECTION (Amending WSR 05-04-072,

filed 2/1/05, effective 3/4/05)

WAC 82-60-034 Standards for operations—Disclo-
sures. ((H&—:%H—hea-}t-h—&ﬂd—we#&fe—sel-f-mse&aﬂee—pfegf&mﬁ

2))) All joint self-insurance programs shall furnish to
each member of the program written statements which
describe:

((feyAH)) (1) Insurance coverages or benefits currently
provided by the program, including any applicable restric-
tions, limitations, and exclusions;

(())) (2) The method by which ((members-pay-assess-

rents)) members' (re)assessments are determined;

((€e))) (3) The procedure for filing a claim against the
joint self-insurance program; ((and

€4})) (4) The procedure for a member to request an adju-
dication of disputes or appeals arising from coverage, claim
payment or denial, membership, and other issues((=

effeetive-date-of the-ehange)); and
(5) General characteristics of the insurance coverage
portion of the program.

AMENDATORY SECTION (Amending WSR 05-04-072,
filed 2/1/05, effective 3/4/05)

WAC 82-60-036 Standards for operations—Stan-
dards for solvency—Termination provisions. (1) Program

terminations. All ((individual-andjeinthealth-and-welfare
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self-insuranee-programs-and-all)) joint ((prepertyand-tiabil-
ity)) self-insurance programs shall maintain a written plan
that provides for the partial or complete termination of the
program and for liquidation of its assets upon termination of
the program. The termination procedure shall include, but not
be limited to, a provision for the settling of all its liabilities
for unpaid claims and claim adjustment expenses.

(2) Member terminations. All joint self-insurance pro-
grams shall maintain a written plan that provides for the ter-
mination of membership of a member.

AMENDATORY SECTION (Amending WSR 05-04-072,
filed 2/1/05, effective 3/4/05)

WAC 82-60-037 Standards for management and
operations—Financial plans. (1) All joint self-insurance

programs shall maintain a written plan for managing the
financial resources of the program. The financial plan shall
include:

(a) A procedure for accounting for moneys received,
payments made and liabilities of the joint program which
complies with generally accepted accounting principles;

(b) An investment policy which conforms to RCW
48.62.111 governing the investments of the program; and

(c) The preparation and submission of accurate and
timely annual financial ((statements)) reports of the program
as prescribed by the state auditor's office.

(d) The submission of audited financial statements to the

state risk manager within one year of the program's fiscal
year end which meet the requirements of the state risk man-

ager as described in 82.60.060(3).

(2) No financial plan of a joint self-insurance program
shall permit ((interfund)) loans to any member from primary
assets held ((against-tabilities-forunpaid-elaims-and-elaim

. .
SO CXPONSes eXCePTIOT ThoSC amOunts Witen are
PrOarty Iactive ¢ EEE;EE. SHIteSTorHnpatae :
o [pustmentexpenses: .
] ”EE} i E.ﬁ;ﬁ "EME plan-of jslm] ]SE“ 1.ﬂ5“;."; E.]ﬁ. i.sg{z::m

unpatd-elaims-and-elaimadjustment-expenses-to-any-mem-
ber)) for payment of unpaid claims at the expected level as
determined by an actuary as of fiscal year end.

AMENDATORY SECTION (Amending WSR 05-04-072,
filed 2/1/05, effective 3/4/05)

WAC 82-60-038 Standards for management—Stan-
dards for contracts—Third-party administrator con-

tracts. ((()) Before contracting for third-party administra-
tor professional services, all joint self-insurance programs
shall establish and maintain written ((standards-ane)) proce-
dures for contracting with third-party administrators. Enter-
ing a contract for services shall not relieve the ((entity)) gov-
erning body of the joint self-insurance program of its ultimate
governing, managerial and financial responsibilities. The
procedures shall, as a minimum:

(((8)) (1) Provide a method of third-party administrator
selection using a formal competitive solicitation process;

(())) (2) Require a complete written description of the
services to be provided, remuneration levels, ((ard)) contract
period and expiration date providing for a contract term no
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greater than five years. The contract may include an addi-
tional one year extension to be exercised at the discretion of
the joint self-insurance program;

((€e))) (3) Provide for the confidentiality ((and-ewner-
ship)) of the program's information, data and other intellec-
tual property developed or shared during the course of the
contract;

(((8))) (4) Provide for the program's ownership of the
information, data, and other intellectual property developed
or shared during the course of the contract;

(5) Provide for the expressed authorization of the joint

self-insurance program, consultants to the program, the state

auditor, the state risk manager, or their designees, to enter the
third-party administrator's premises to inspect and audit the

records and performance of the third-party administrator
which pertains to the program and to obtain such records
electronically when audit travel costs can be eliminated or
reduced; ((and

€e))) (6) Require the compliance with all applicable
local, state and federal laws((=

NN  the gl batlot . ’ ] .
ties)):

(7) Establish a monitoring and acceptance procedure to
determine compliance with third-party administrator contract
requirements; and

(8) Establish indemnification provisions and set forth

insurance requirements between the parties.

AMENDATORY SECTION (Amending WSR 05-04-072,
filed 2/1/05, effective 3/4/05)

WAC 82-60-039 Standards for management and
operations—Preparation for incorporation of nonprofit

corporation members. Joint property and liability self-
insurance programs whose members are local government
entities that are preparing to include nonprofit corporations as
members of the program shall, as a minimum, address the fol-
lowing in their plan of operation:

(1) Amount of capitalization each nonprofit corporation
will pay to become a member of the joint self-insurance pro-
gram and criteria used to determine the capitalization
amount;

(2) Self-insured retention level for nonprofit corporation
members;

peratien;)) Legal determination of federal and state tax liabil-
ities resulting from the inclusion of nonprofit members;

(4) Procedures for reviewing the financial soundness of
each nonprofit corporation being considered for membership
in the self-insurance program; and

(5) Representation of nonprofit corporations on the gov-
erning board of directors but local government entities must
retain control as required by RCW 48.62.121 (2)(a).
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AMENDATORY SECTION (Amending WSR 05-04-072,
filed 2/1/05, effective 3/4/05)

WAC 82-60-040 Standards for operation and man-
agement—Risk management. ((Individualand)) All joint

((property-and-tability)) self-insurance programs shall have a
written risk management program which ((addresses—risk
finanee;loss—eontrelrisk-avetdanceand risktransfer))
includes, but is not limited to, loss control, loss prevention,
training and evaluation of risk based on loss experience.

AMENDATORY SECTION (Amending WSR 05-04-072,
filed 2/1/05, effective 3/4/05)

WAC 82-60-050 Standards for claims manage-
ment—Claims administration. (1)((¢a))) All joint self-
insurance programs shall ((have)) adopt a written claims
administration program ((that-eentains)) which includes, as a
minimum, ((elaim)) the following procedures:

(a) Claims filing procedures((-internal-finanetal-control

| l el : hall bed o !
retained-for-a-period-netless-thanthree-years:)) and forms.

(b) Standards requiring case reserves for each claim be

established in the amount of the jury verdict value.

WSR 10-01-072

(c) Standards requiring case reserves be reviewed every
ninety days or when reasonably practicable and such review

is documented in the claims diary.
(d) Standards requiring appropriate adjuster work loads.
(e) Standards requiring claims payment procedures

include sufficient internal controls to ensure adequate review

and approval by claims management staff.
(f) Standards requiring file documentation be complete

and up-to-date.
(g) Standards requiring timely and appropriate claim res-

olution practices.

(h) Standards requiring opportunities for recoveries be
reviewed and documented for each claim.

(i) Standards requiring compliance with Internal Reve-
nue Service (IRS) rules for 1099MISC regulations.

(j) Standards requiring claims files be audited on the fol-
lowing categories: Staffing, caseloads, supervision, diary,
coverage, reserves, promptness of contacts, field investiga-
tions, file documentation, settlements, litigation management
and subrogation.

(2) All joint self-insurance programs may perform
claims administration services on their own behalf or may
contract for claims administration services with a qualified

third-party administrator, provided all of the specific require-
ments under subsection (1) of this section are included in the

contract.

(3) All joint self-insurance programs shall have a written
number coverage appeal procedure that contains, as a mini-
mum, procedures for a member filing an appeal with the joint

self-insurance program, including the time limit for filing, a
time limit for response, and a provision for an additional level

of review.

(4) All joint self-insurance programs shall maintain a
((dedicated-claimaccountfrom-which-only)) financial system
that identifies claim and claim adjustment expenses ((eanbe
paid)).

(5) All joint self-insurance programs shall provide for
the purchase of goods and services to replace or repair prop-

erty in a manner which will, in the judgment of the governing
body of the joint self-insurance program, avoid further dam-

age, injury, or loss of use to a member or third-party claimant.
(6) All joint self-insurance programs shall maintain

((written)) claim ((&Hd—elrafm—adjﬂsm&e&t)) expense reports for

all claims made against the joint self-insurance program

and((;-separate-writtenreportsforeach-individual)) its mem-

bers.

(7)_All joint self-insurance programs shall obtain an
independent review of claim reserving, adjusting and pay-
ment procedures every three years at a minimum. Said audit
shall be conducted by an independent qualified claims audi-
tor not affiliated with the program, its insurers, its broker of
record, or its third-party administrator. Such review shall be
in writing and identify strengths, areas of improvement, find-
ings, conclusions and recommendations. Such review shall
be provided to the governing body and retained for a period
not less than six years. The scope of the claims audit shall
include claims administration procedures listed in subsection
(1) of this section.

(8) The state risk manager may require more frequent
claims audits for programs that. in the state risk manager's
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opinion, are not operationally or financially sound. Failure to
obtain the requested independent claims audit when required
may result in the procurement of such audit by the state risk
manager on behalf of the program. Costs of these services
shall be the responsibility of the joint self-insurance program.

AMENDATORY SECTION (Amending WSR 05-04-072,
filed 2/1/05, effective 3/4/05)

WAC 82-60-060 ((¥inaneial)) Standards for manage-
ment and operations—State risk manager reports. (1)
Every ((individualandjeinthealthand-welare se-insuranee
pregram-and-every)) joint property and liability self-insur-

ance program authorized to transact business in the state of

Washington shall ((recerd-and-annuallyrepertitsrevenue;
elatmand-elatmexpense-experience;and-other-data—as
fsqusls Ejl .khE;; EI mkmiﬁfgsf ¥h“mi“]ﬁEgﬁlmls S]h.i i
expense-experience-and-other-datarequired-by)) submit the
annual report to the state risk manager ((and-its—overal
ineome;claimand-clatmexpense-experienee)).

2) The annual report to the state risk manager shall
require the following information to be submitted in elec-
tronic form:

(a) Unaudited annual financial statements, including
attestation, as provided to the state auditors office;
(b) Actuarial reserve review report on which the net

Washington State Register, Issue 10-01

NEW SECTION

WAC 82-60-065 Standards for operations—Pro-
gram changes—Notification to the state risk manager. (1)
All joint self-insurance programs shall operate in the same
form and manner stated in the program's original application
approved by the state risk manager. Programs shall submit a
written request and receive approval from the state risk man-
ager prior to implementing the following proposed program
changes:

(a) Any change in the terms of the foundation agreement;

(b) Elimination or reduction of stop loss insurance;

(¢) Acceptance of any loans or lines of credit;

(d) Provision of services to nonmembers;

(e) Addition of members of other entity types than those
included in original application approved by state risk man-
ager.

(2) The following program changes require written noti-
fication to the state risk manager prior to implementing the
following changes:

(a) Increases in retention level;

(b) Decrease or elimination of insurance limits;

(c) Initial contract with a third-party administrator, or
change in third-party administrator;

(d) Any change to bylaws.

AMENDATORY SECTION (Amending WSR 05-04-072,

claims liabilities at fiscal year end reported in the unaudited
financial statements are based;

(c) Copies of all insurance coverage documents;

(d) List of contracted consultants;

(e) Details of changes in articles of incorporation,
bylaws or foundation agreement;

(f) Details of services provided by contract to nonmem-
bers;

(g) List of members added or terminated.

Such reports shall be submitted to the state risk manager
no later than one hundred fifty days following the completion
of the joint program's fiscal year.

(AHgemt—self-insurance—programs—authorized—to
transact-bustnessin-thestate-of Washinstonshal-submit
® °F E "POTIS O tHOState Fis ger—Sue
{]Eﬁfi S she il o€ ;t”m". °6 ]E he-s ; s.nsk xgnm;gerg *]E fater
eram'sfour-quarters—withinits—fisealsear:)) (3) Audited
financial statements shall be provided to the state risk man-
ager within one year of the program's fiscal year end and
comply with requirements for submission of audited financial
statements established by the state risk manager.

(4) All joint self-insurance programs shall submit quar-
terly financial reports if, in the estimation of the state risk
manager. the financial condition of a program warrants addi-
tional quarterly reporting requirements.

(5) Failure to provide required financial reports may
result in corrective action by the state risk manager. Such
actions may include:

(a) Increase in frequency of examinations, the cost of
which shall be the responsibility of the program;

(b) On-site monitoring by the state risk manager;

(c) Service of a cease and desist order upon the program.

Permanent
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WAC 82-60-080 Standards for management and
operations—Conflict of interest. (1) Every joint self-insur-
ance program shall require the claims auditor, the third-party
administrator, the actuary, and the broker of record to con-
tract separately with the joint self-insurance program. Each
contract shall require that a written statement be submitted to

the program on a form provided by the state risk manager
providing assurance that no conflict of interest exists prior to

acceptance of the contract by the joint self-insurance pro-
gram.

(2) All joint self-insurance programs shall meet the fol-
lowing standards regarding restrictions on the financial inter-
ests of the program administrators:

((H)) (2) No member of the board of directors; trustee;
administrator, including a third-party administrator; or any
other person having responsibility for the management or
administration of a joint self-insurance program or the invest-
ment or other handling of the program's money shall:

(((®)) (1) Receive directly or indirectly or be pecuniarily
interested in any fee, commission, compensation, or emolu-
ment arising out of any transaction to which the program is or
is expected to be a party except for salary or other similar
compensation regularly fixed and allowed for because of ser-
vices regularly rendered to the program.

(())) (1) Receive compensation as a consultant to the
program while also acting as a member of the board of direc-
tors, trustee, third-party administrator, or as an employee.

((€e))) (iii) Have any direct or indirect pecuniary interest
in any loan or investment of the program.

(())) (b) No consultant((;-third-party-administrater)) or
legal counsel to the joint self-insurance program shall
directly or indirectly receive or be pecuniarily interested in
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any commission or other compensation arising out of any
contract or transaction between the joint self-insurance pro-
gram and any 1nsurer((—heal—t—h—eafe—ser—wee—eemr—&etef—ef

3))) or consultant.

(c) Brokers of record for the joint self-insurance pro-
grams may receive compensation for insurance transactions
performed within the scope of their licenses. The terms of
compensation shall be provided for by contract between the
broker of record and the governing body. and the amount or
percentage of the compensation must be disclosed in writing.

Contracts between brokers of record and the governing body
shall include a provision that contingent commissions or

other form of compensation not specified in the contract shall
not be paid to the broker of record as a result of any joint self-

insurance program insurance transactions. The joint self-
insurance program shall establish a contract provision which
requires the broker provide to the program a written annual
report on a form provided by the state risk manager which
discloses the actual financial compensation received. The

report shall include verification that no undisclosed commis-
sion was received as a result of any such insurance transac-

tion made on behalf of the program.
(d) No third-party administrator shall serve as an officer
or on the board of directors of a self-insurance program.

AMENDATORY SECTION (Amending WSR 05-04-072,
filed 2/1/05, effective 3/4/05)

WAC 82-60-100 Standards for operations—State
risk manager—Expense and operating cost fees. (1) The
state risk manager, with concurrence from the property and
liability advisory board ((and-the-health-and-welfare-advisery
beard)), shall fix ((assessments)) state risk manager fees to
cover expenses and operating costs of the state risk manager's
office in administering chapter 48.62 RCW. Such ((assess-
ments)) fees shall be levied against each joint property and
liability self-insurance program ((and-each-individual-and
jointhealth-and-welfare-benefitsel-insuranee-program)) reg-
ulated by chapter 48.62 RCW. ((Examination—fees—shall-be

fiseal-year-basis:

3))) Services covered by the state risk manager fees will
include program reviews, monitoring and continuing over-

sight.

(2) The ((review-and-investigation)) state risk manager
fees shall be paid by ((the)) each joint self-insurance program
to the state of Washington, office of financial management
within ((thirty)) sixty days of the date of invoice. Any joint
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self-insurance program failing to remit its fee when due is
subject to denial of permission to operate or to a cease and
desist order until the fee is paid.

((4)) (3) A joint self-insurance program that has volun-
tarily or involuntarily terminated shall continue to pay an
administrative ((eest-assessment-and-review-and-investiga-
tien—fees)) fee until such time as all liabilities for unpaid
claims and claim adjustment expenses and all administrative
responsibilities of the joint self-insurance program have been
satisfied.

((3))) (4) The state risk manager shall assess each pro-

spectlve joint self-insurance program((—&&d—e&eh—pfespeetwe

grams;)) an initial investigation fee at a rate determined annu-
ally by the state risk manager, with the concurrence of the
advisory boards. ((Suchfee-shall-be-sufficient-to-cover-the
eostsfor theinitial review-and-approval-ef that self-insuranee
progra))

AMENDATORY SECTION (Amending WSR 05-04-072,
filed 2/1/05, effective 3/4/05)

WAC 82-60-200 Standards for operations—Appeals
of fees. (1) A joint self-insurance program which disagrees
with a fee for services issued to it by the state risk manager
shall notify the state risk manager in writing within thirty
days after receipt of the invoice. The writing shall include the
self-insurance program's reasons for challenging the fee and
any other information the self-insurance program deems per-
tinent.

(2) The state risk manager shall review any fee appealed
by a joint self-insurance program, together with the reasons
for the appeal. Within fourteen days of receipt of notification
from the self-insurance program, the state risk manager shall
respond in writing to the self-insurance program, either reaf-
firming the fee or modifying it, and stating the reasons for the
decision.

AMENDATORY SECTION (Amending WSR 05-04-072,
filed 2/1/05, effective 3/4/05)

WAC 82-60-210 Standards for operations—Appeals
of cease and desist orders. Within ten days after a joint self-
insurance program covering property or liability risks((;erasn

individual-orjeint-self-insuraneceprogram-eoveringhealth
and-welfare-benefits)) has been served with a cease and desist
order under RCW 48.62.091(3), the entity may request an
administrative hearing. The hearing provided may be held in
such a place as is designated by the state risk manager and
shall be conducted in accordance with chapter 34.05 RCW
and chapter 10-08 WAC.

NEW SECTION

WAC 82-60-215 Standards for contracts—Competi-
tive solicitation standards for consultant contracts. Every
joint self-insurance program shall use a formal competitive
solicitation process in the selection of consultants. The pro-
cess shall provide an equal and open opportunity to qualified
parties and shall culminate in a selection based on preestab-
lished criteria which may include such factors as the consult-
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ant's fees or costs, ability, capacity, experience, reputation,
responsiveness to time limitations, responsiveness to solicita-
tion requirements, quality of previous performance, and com-
pliance with statutes and rules relating to contracts. Bid
responses, solicitation documents and evidence of publica-
tion shall be retained in accordance with laws governing pub-
lic records and shall be available for review by state risk man-
ager and state auditor.

NEW SECTION

WAC 82-60-220 Standards for contracts—Stan-
dards for operation—Purchases of goods and services not
related to claims. Joint self-insurance programs comprised
of one common entity type must comply with bidding and
purchasing requirements as prescribed by law or regulation
for that entity type. Joint self-insurance programs comprised
of multiple entity types shall use a competitive process for the
purchase of goods and services not described in WAC 82-60-
215. Vendor selection shall be based on fees or costs, ability,
capacity, experience, reputation, and responsiveness to time
limitations. These regulations do not apply to the purchase of
goods and services described in WAC 82-60-050(5).

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 82-60-031
WAC §2-60-032

Program financing.

Nondiscrimination in contri-
butions.

WAC 8§2-60-035
WAC 8§2-60-070

Wellness programs.

State risk manager may
waive requirements.

WSR 10-01-074
PERMANENT RULES
OFFICE OF
INSURANCE COMMISSIONER

[Insurance Commissioner Matter No. R 2008-12—Filed December 14,
2009, 4:52 p.m., effective January 14, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: These new rules clarify the methods by which
insureds may cancel property and casualty insurance policies.

Citation of Existing Rules Affected by this Order:
Amending WAC 284-30-590.

Statutory Authority for Adoption: RCW 48.02.060.

Adopted under notice filed as WSR 09-16-129 on
August 5, 2009.

Changes Other than Editing from Proposed to Adopted
Version: WAC 284-30-590 (8)(e)(ii), "Understands" was
changed to "Is informed."

A final cost-benefit analysis is available by contacting
Kacy Scott, P.O. Box 40258, Olympia, WA 98504-0258,
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phone (360) 725-7041, fax (360) 586-3109, e-mail kacys@
oic.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: December 14, 2009.

Mike Kreidler

Insurance Commissioner

AMENDATORY SECTION (Amending Order R 87-5, filed
4/21/87)

WAC 284-30-590 Unfair practices with respect to
policy cancellations, renewals, and changes. (1) It is unfair
practice to utilize a twenty-day notice to increase premiums
by a change of rates or to change the terms of a policy to the
adverse interest of the insured thereunder, except on a one
time basis in connection with the renewal of a policy as per-
mitted by RCW 48.18.2901(2), or to utilize such notice if it is
not, by its contents, made clearly and specifically applicable
to the particular policy and to the insured thereunder or does
not provide sufficient information to enable the insured to
understand the basic nature of any change in terms or to cal-
culate any premium resulting from a change of rates.

(2) In the unusual situation where a contract permits a
midterm change of rates or terms, other than in connection
with a renewal, it is an unfair practice to effectuate such
change with less than forty-five days advance written notice
to the named insured, or to utilize a contract provision which
is not set forth conspicuously in the contract under an appro-
priate caption of sufficient prominence that it will not be min-
imized or rendered obscure.

(3) It is an unfair practice to effectuate a change of rates
or terms other than prospectively. Such changes may be
effective no sooner than the first day following the expiration
of the required notice.

(4) If an insured elects to not continue coverage beyond
the effective date of any change of rates or terms, it is an
unfair practice to refund any premium on less than a pro rata
basis.

(5) The cancellation and renewal provisions set forth in
chapter 48.18 RCW do not apply to surplus line policies. To
avoid unfair competition and to prevent unfair practices with
respect to consumers, it is an unfair practice for any surplus
line broker to procure any policy of insurance pursuant to
chapter 48.15 RCW that is cancelable by less than ten days
advance notice for nonpayment of premium and twenty days
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for any other reason, except as to a policy of insurance of a
kind exempted by RCW 48.15.160. This rule shall not pre-
vent the cancellation of a fire insurance policy on shorter
notice in accord with chapter 48.53 RCW.

(6) Except where the insurance policy is providing
excess liability or excess property insurance including so-
called umbrella coverage, it is an unfair practice for an
insurer to make a common practice of giving a notice of non-
renewal of an insurance policy followed by its offer to rewrite
the insurance, unless the proposed renewal insurance is sub-
stantially different from that under the expiring policy.

(7) Where the rate has not changed but an incorrect pre-
mium has been charged, if the insurer elects to make a mid-
term premium revision, it is an unfair practice to treat the
insured less favorably than as follows:

(a) If the premium revision is necessary because of an
error made by the insurer or its agent, the insurer shall:

(i) Notify the applicant or insured of the nature of the
error and the amount of additional premium required; and

(i1) Offer to cancel the policy or binder pro rata based on
the original (incorrect) premium for the period for which cov-
erage was provided; or

(iii) Offer to continue the policy for its full term with the
correct premium applying no earlier than twenty days after
the notice of additional premium is mailed to the insured.

(b) If the premium revision results from erroneous or
incomplete information supplied by the applicant or insured,
the insurer shall:

(1) Correct the premium or rate retroactive to the effec-
tive date of the policy; and

(i1) Notify the applicant or insured of the reason for the
amount of the change. If the insured is not willing to pay the
additional premium billed, the insurer shall cancel the policy,
with appropriate statutory notice for nonpayment of pre-
mium, and compute any return premium based on the correct
premium.

(c) This subsection recognizes that an insurer may elect
to allow an incorrect premium to remain in effect to the end
of the policy term because the insured is legally or equitably
entitled to the benefit of a bargain made.

(8) If a policy includes conditions allowing the insured to
cancel the policy, the insured may cancel the policy or binder
issued as evidence of coverage.

(a) The insured may provide notice before the effective
date of cancellation using one of these methods:

(i) Written notice of cancellation to the insurer or pro-

ducer by mail, fax or e-mail;
(ii) Surrender of the policy or binder to the insurer or

producer; or

(iii) Verbal notice to the insurer or producer.

(b) If the insurer receives notice of cancellation from the
insured, it must accept and promptly cancel the policy or any
binder issued as evidence of coverage effective the later of:

(1) The date notice is received; or

(i) The date the insured requests cancellation.

(c) If an insured provides verbal notice of cancellation to
the insurer, the insurer may require the insured to provide
written confirmation of cancellation, but may not impose a
waiting period for cancellation by requiring written confir-
mation from the insured.
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(d) Insurers may retroactively cancel a policy to accom-
modate the insured.

(e) Insurers must establish safeguards to ensure the per-
son requesting cancellation:

(1) Is authorized to do so; and

(i1) Is informed that the request to cancel the policy is
binding on both parties.
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PERMANENT RULES
STATE BOARD OF HEALTH
[Filed December 15, 2009, 2:53 p.m., effective January 15, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: WAC 246-100-072, 246-100-207, 246-100-
208, and 246-100-209 amending rules for HIV testing, coun-
seling and partner services. The amendments make the state
rules more consistent with the Centers for Disease Control
and Prevention (CDC) most current recommendations for
HIV testing (September 2006) and partner services (October
2008). These rules reduce barriers to HIV testing, enhance
the health of individuals who are HIV infected and reduce the
number of new HIV infections.

Citation of Existing Rules Affected by this Order:
Amending WAC 246-100-072, 246-100-207, 246-100-208,
and 246-100-209.

Statutory Authority for Adoption: RCW 70.24.130.

Adopted under notice filed as WSR 09-19-144 on Sep-
tember 23, 2009.

Changes Other than Editing from Proposed to Adopted
Version: In WAC 246-100-207 (1)(a) and 246-100-208
(1)(b) reversed order of "in writing" and "verbally" to list
"verbally" in front of "in writing" with regard to how
informed consent for HIV testing can be provided to a per-
son. Also in WAC 246-100-208 (1)(b), added "When order-
ing or prescribing and [an] HIV test" in front of "obtain" to
clarify when informed consent should be obtained.

A final cost-benefit analysis is available by contacting
John Peppert, Office of Infectious Disease and Reproductive
Health, Department of Health, P.O. Box 47844, Olympia,
WA 98504-7844, phone (360) 236-3427, fax (360) 586-
5440, e-mail John.Peppert@doh.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 4, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 4, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 4, Repealed 0.
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Date Adopted: November 4, 2009.
Craig McLaughlin
Executive Director

AMENDATORY SECTION (Amending WSR 05-11-110,
filed 5/18/05, effective 6/18/05)

WAC 246-100-072 Rules for notification of partners
at risk of human immunodeficiency virus (HIV) infection.
(1) A local health officer or authorized representative shall:

(a) Within ((seven)) three working days of receipt of a
report ((indieative)) of a previously unreported case of HIV
infection, attempt to contact the principal health care provider
to ((determine)):

(i) Seek input on the best means ((and-the-neeessity)) of
conducting a case investigation including partner notification
((ease-investigation)); and

(ii) If appropriate, request that the provider contact the
HIV-infected person as required in subsection (2) of this sec-
tion.

(b) Contact the HIV-infected person ((fer-the-purpese-of
providingassistanee-innetifying)) to:

(1) Provide post-test counseling as described under WAC
246-100-209;

(i) Discuss the need to notify sex or injection equip-
ment-sharing partners, including spouses, that they may have
been exposed to and infected with HIV and that they should

seek ('(H-Pvafg’ées't—eeﬂﬂse}mg—&&d)) HIY testing((;unless:

Guidanee)); and

(iii) Offer assistance with partner notification as appro-
priate.

(c) Unless the health officer or designated representative
determines partner notification is not needed or the HIV-
infected person refuses assistance with partner notification,
assist with notifying partners in accordance with the "Recom-
mendations for Partner Services Programs for HIV Infection,
Syphilis, Gonorrhea, and Chlamydial Infection" as published
by the Centers for Disease Control and Prevention, ((Peeem-
ber1998)) October 2008.

(2) If the local health officer ((deetdes)) or designated
representative informs the principal health care provider that
he or she intends to conduct ((the)) a partner notification case
investigation, the principal health care provider((:

b)) shall attempt to inform the HIV-infected person that
the local health officer or authorized representative will con-

Permanent

Washington State Register, Issue 10-01

tact the HIV-infected person for the purpose of providing
assistance with the notification of partners.

(3) (H-theprineipal-health-eare previder recommends
that-thestate-ortoeat-health-officer not-meetwith-the HIV-

have been-contacted-and-offered HlV testing:

))) A health care provider shall not disclose the identity
of an HIV-infected individual or the identity of sex and injec-
tion equipment-sharing partners, including spouses, at risk of
HIV infection, except as authorized in RCW 70.24.105 or
((WAE246-100-072)) in this section.

((3))) (4) Local health officers and authorized represen-
tatives shall:

(a) Use identifying information, ((previded)) according
to this section, on HIV-infected individuals only ((fer)) to:

(1) ((Centaeting)) Contact the HIV-infected individual to
provide post-test counseling and, as appropriate, referral to
medical care, or to contact sex and injection equipment-shar-
ing partners, including spouses; or

(i1) ((Carrying)) Carry out an investigation of conduct
endangering the public health or of behaviors presenting an
imminent danger to the public health pursuant to RCW
70.24.022 or 70.24.024; and

(b) Destroy documentation of referral information estab-
lished under this subsection, containing identities and identi-
fying information on the HIV-infected individual and at-risk
partners of that individual, immediately after notifying part-
ners or within three months of the date information was
received, whichever occurs first, unless such documentation
is being used in an active investigation of conduct endanger-
ing the public health or of behaviors presenting an imminent
danger to the public health pursuant to RCW 70.24.022 or
70.24.024.

((66))) (5) A health care provider may consult with the
local health officer or an authorized representative about an
HIV-infected individual and the need for notification of part-
ners at any time.

AMENDATORY SECTION (Amending WSR 05-11-110,
filed 5/18/05, effective 6/18/05)

WAC 246-100-207 Human immunodeficiency virus
(HIV) testing—Ordering—Laboratory screening—Inter-
pretation—Reporting. (1) ((Any-persen)) Except for per-
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sons conducting seroprevalent studies under chapter 70.24
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mendations for HIV Testing of Adults, Adolescents, and

RCW, or ordering or prescribing an HIV test for another((;

exeeptforseroprevalentstudiesunderechapter 7024 RCW-or
previded)) individual under subsections (((2))) (4) and ((63)))
(5) of this section or ((previded)) under WAC 246-100-
208(1), any person ordering or prescribing an HIV test for

Pregnant Women in Healthcare Settings."

(3) Health care providers may obtain a sample brochure
about the September 2006 Centers for Disease Control and
Prevention "Revised Recommendations for HIV Testing of
Adults, Adolescents, and Pregnant Women in Healthcare Set-

another individual, shall:

g5))

Obtain the informed consent of the individual, separately or

as part of the consent for a battery of other routine tests pro-
vided that the individual is specifically informed verbally or
in writing that a test for HIV is included; and

(b) Offer the individual an opportunity to ask questions
and decline testing; and

(c) If the HIV test is positive for or suggestive of HIV
infection, provide the name of the individual and locating
information to the local health officer for follow-up to pro-
vide post-test counseling as required by WAC 246-100-
209((2)).

(2) The local and state health officer or authorized repre-
sentative shall periodically make efforts to inform providers
in their respective jurisdiction about the September 2006
Centers for Disease Control and Prevention "Revised Recom-

tings" by contacting the department's HIV prevention pro-
gram at P.O. Box 47840, Olympia, WA 98504.

(4) Any person authorized to order or prescribe an HIV
test for another individual may offer anonymous HIV testing
without restriction.

((62))) (5) Blood banks, tissue banks, and others collect-
ing or processing blood, sperm, tissues, or organs for
transfusion/transplanting shall:

(a) Obtain or ensure informed specific consent of the
individual prior to ordering or prescribing an HIV test, unless
excepted under provisions in chapter 70.24 RCW,

(b) Explain that the reason for HIV testing is to prevent
contamination of the blood supply, tissue, or organ bank
donations;

(c) At the time of notification regarding a positive HIV
test, provide or ensure at least one individual counseling ses-
sion; and

(d) Inform the individual that the name of the individual
testing positive for HIV infection will be confidentially
reported to the state or local health officer.

((4)) (6) Persons subject to regulation under Title 48
RCW and requesting an insured, subscriber, or potential
insured or subscriber to furnish the results of an HIV test for
underwriting purposes, as a condition for obtaining or renew-
ing coverage under an insurance contract, health care service
contract, or health maintenance organization agreement shall:

(a) Before obtaining a specimen to perform an HIV test,
provide written information to the individual tested explain-
ing:

(1) What an HIV test is;

(1) Behaviors placing a person at risk for HIV infection;

(iii) The purpose of HIV testing in this setting is to deter-
mine eligibility for coverage;

(iv) The potential risks of HIV testing; and

(v) Where to obtain HIV pretest counseling.

(b) Obtain informed specific written consent for an HIV
test. The written informed consent shall include:

(i) An explanation of confidential treatment of test result
reports limited to persons involved in handling or determin-
ing applications for coverage or claims for the applicant or
claimant; and

(i1) That the name of the individual testing positive for
HIV infection will be confidentially reported to the state or
local health officer; and

(ii1) ((Reguirements-undersubseetion{4)fe)-of-thissee-
tion)) At the time of notification regarding a positive HIV
test, provide or ensure at least one individual counseling ses-
sion.

(¢) Establish procedures to inform an applicant of the
following:

(1) Post-test counseling specified under WAC 246-100-
209((€2))) is required if an HIV test is positive or indetermi-
nate;
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(ii) Post-test counseling is done at the time any positive
or indeterminate HIV test result is given to the tested individ-
ual;

(iii) The applicant is required to designate a health care
provider or health care agency to whom positive or indeter-
minate HIV test results are to be provided for interpretation
and post-test counseling; and

(iv) When an individual applicant does not identify a
designated health care provider or health care agency and the
applicant's HIV test results are positive or indeterminate, the
insurer, health care service contractor, or health maintenance
organization shall provide the test results to the state or local
health department for interpretation and post-test counseling.

((3))) (1) Laboratories and other places where HIV test-
ing is performed must demonstrate compliance with all of the
requirements in the Medical test site rules, chapter 246-338
WAC.

((66))) (8) The department laboratory quality assurance
section shall accept substitutions for enzyme immunoassay
(EIA) screening only as approved by the United States Food
and Drug Administration (FDA) and a published list or other
written FDA communication.

(1)) (9) Persons informing a tested individual of posi-
tive laboratory test results indicating HIV infection shall do
so only when:

(a) The test or sequence of tests has been approved by the
((Untted-States Food-and Drug-Administration{)) FDA(())) or
the Federal Centers for Disease Control and Prevention as a
confirmed positive test result; and

(b) Such information consists of relevant((;—pertinent))
facts communicated in such a way that it will be readily
understood by the recipient.

((6%))) (10) Persons may inform a tested individual of the
unconfirmed reactive results of an FDA-approved rapid HIV
test provided the test result is interpreted as preliminarily
positive for HIV antibodies, and the tested ((persen)) individ-
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Erith-Wemen-whe-deeline-testing-will notbe-dented-eare
for-themselves-ortheirinfants)) as defined in WAC 246-100-
011(2);

((fe)Obtaining)) (b) When ordering or prescribing an
HIV test, obtain the informed consent of the pregnant woman
for confidential human immunodeficiency virus (HIV) test-
ing, separately or as part of the consent for a battery of other
routine tests provided that the pregnant woman is specifically
informed verbally or in writing ((er-verbally)) that a test for
HIV is included;

((DPreviding HIV-—testing-unless-the-pregnant-weman
refuses-to-give-consent;)) (c) Offer the pregnant woman an

opportunity to ask questions and decline testing;

(d) Order or prescribe HIV testing if the pregnant woman

consents;

ual is informed that:

(a) Further testing is necessary to confirm the reactive
screening test result;

(b) The meaning of reactive screening test result is
explained in simple terms, avoiding technical jargon;

(c) The importance of confirmatory testing is empha-
sized and a return visit for confirmatory test results is sched-
uled; and

(d) The importance of taking precautions to prevent
transmitting infection to others while awaiting results of con-
firmatory testing is stressed.

AMENDATORY SECTION (Amending WSR 05-11-110,
filed 5/18/05, effective 6/18/05)

WAC 246-100-208 Counseling standard—AIDS
counseling. (1) Principal health care providers providing
care to a pregnant woman who intends to continue the preg-
nancy and is not seeking care to terminate the pregnancy or as
a result of a terminated pregnancy shall ((eeunsel-er)):

(a) Provide or ensure the provision of AIDS counseling
((fereachpregnant-woman—~centinuing-the pregnaney—This
subseetion-shallnetapply-when-health-eareis-seughtinorder
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(e) If the pregnant woman refuses ((a-eonfidential-test))
to consent, ((diseussing-and-addressing)) discuss and address
her reasons for refusal and document in the medical record
((that)) both her refusal and the provision of education on the
benefits of HIV testing; and

I ((%heﬂslesefeeﬂmg—mdiea%es—pfewdmg—er—fefefﬂng
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YO fferi corral l dinefoll ]
neeessary-medical; social-and HFV-preventionserviees)) an
HIV test is positive for or suggestive of HIV infection, pro-
vide the follow-up and reporting as required by WAC 246-
100-209.

(2) Health care providers may obtain a sample brochure
addressing the elements of subsection (1)(((6))) of this sec-
tion by contacting the department of health's HIV prevention
program at P.O. Box 47840, Olympia, WA 98504-7840.

(3) Principal health care providers shall counsel or
ensure AIDS counseling as defined in WAC 246-100-011(2)
and offer and encourage HIV testing for each patient seeking
treatment of a sexually transmitted disease.

(4) Drug treatment programs under chapter 70.96A
RCW shall provide or ensure provision of AIDS counseling
as defined in WAC 246-100-011(2) for each person in a drug
treatment program.

(65 Health-earepreviders;persons;and-organizations

AMENDATORY SECTION (Amending WSR 05-11-110,

filed 5/18/05, effective 6/18/05)

WAC 246-100-209 Counseling standards—Human
immunodeficiency virus (HIV) pretest counseling—HIV
post-test counseling. (((1))) Health care providers and other
persons providing pretest or post-test counseling shall assess
the individual's risk of acquiring and transmitting human
immunodeficiency virus (HIV) by evaluating information
about the individual's possible risk-behaviors and unique cir-
cumstances, and as appropriate((3)):

((€a))) (1) Base counseling on the recommendations of
the Federal Centers for Disease Control and Prevention as
published in the Revised Guidelines for HIV Counseling,
November 2001 ; and

(())) (2) Assist the individual to set a realistic behavior-
change goal and establish strategies for reducing their risk of
acquiring or transmitting HIV; and
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((¢e))) (3) Provide appropriate risk reduction skills-
building opportunities to support the behavior change goal;
and

((68))) (4) Provide or refer for other appropriate preven-
tion, support or medical services, including those services for
other bloodborne pathogens((=

2} Healt i L otl i

¢b))). and

(5) If the individual being counseled tested positive for
HIV infection:

((®)) (a) Provide or arrange for at least one individual
in-person counseling session consistent with the require-
ments in subsection (1) through (4) of this section; and

((6D)) (b) Unless testing was anonymous, inform the
individual that the identity of the individual testing positive
for HIV infection will be confidentially reported to the state
or local health officer; and

((611))) (c) Ensure compliance with the partner notifica-
tion provisions contained in WAC 246-100-072, and inform
the tested person of those requirements; and

((6w)) (d) Develop or adopt a system to avoid docu-
menting the names of referred partners in the permanent
record of the individual being counseled; and

((6M)) (e) Offer referral for alcohol and drug and mental
health counseling, including suicide prevention, if appropri-
ate; and

((e¥D)) (f) Provide or refer for medical evaluation includ-
ing services for other bloodborne pathogens, antiretroviral
treatment, HIV prevention and other support services; and

((6¢1D)) (g) Provide or refer for tuberculosis screening.

WSR 10-01-089
PERMANENT RULES
LIQUOR CONTROL BOARD
[Filed December 16, 2009, 11:14 a.m., effective January 16, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: During the 2009 legislative session, SHB 1435
was passed into law granting the liquor control board admin-
istrative authority to approve, deny, suspend, or revoke retail,
wholesale, or distributor cigarette and tobacco products
licenses. New laws are required to implement this legisla-
tion. The new rules provide guidance and clarity to appli-
cants wanting to apply for these types of licenses and current
licensees wanting to make changes to their license.

Statutory Authority for Adoption: RCW 82.24.510,
82.24.550, 82.26.150, 82.26.220.

Adopted under notice filed as WSR 09-22-100 on
November 4, 2009.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 12, Amended 0,
Repealed 0.
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Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 12, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 16, 2009.

Sharon Foster
Board Chairman

Chapter 314-33 WAC

CIGARETTE AND TOBACCO PRODUCTS LICENSE
PROCESS

NEW SECTION

WAC 314-33-001 Cigarette and tobacco products
license qualifications and application process. (1) Each
cigarette and tobacco products license application is unique
and investigated individually. The board may inquire and
request documents regarding matters in connection with the
cigarette and tobacco products license application. Follow-
ing is a general outline of the cigarette and tobacco products
license application process:

(a) The board may require proof concerning the appli-
cant's identity.

(b) The board may conduct an investigation of the appli-
cants' criminal history and administrative violation history,
per RCW 82.24.510 and 82.26.150.

(2) Failure to respond to the board's requests for informa-
tion within the timeline provided may cause the application
to be denied.

NEW SECTION

WAC 314-33-005 Reasons the board may deny a cig-
arette or tobacco products license application. The follow-
ing is a list of reasons the board may deny a cigarette or
tobacco products license application:

(1) Failure to meet qualifications or requirements for the
specific cigarette or tobacco products license, as outlined in
this chapter and chapters 82.24 and 82.26 RCW.

(2) Failure to submit information or documentation
requested by the board.

(3) Misrepresentation of fact by any applicant.

(4) Willfully withholding information.

(5) Submitting false or misleading information.

(6) The applicant has failed to submit payments of the
taxes imposed under chapter 82.24 or 8§2.26 RCW along with
reports and returns to the department of revenue as required.

(7) If the applicant is a corporation and the corporation is
not currently registered with the secretary of state.

(8) The applicant is currently the subject of an outstand-
ing felony arrest warrant.
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(9) The existence of disqualifying criminal history stan-
dards outlined in WAC 314-33-020.

(10) The existence of disqualifying liquor and cigarette
and tobacco products law or rule violation history standards
outlined in WAC 314-33-025.

NEW SECTION

WAC 314-33-020 What criminal history might pre-
vent an applicant from receiving or keeping a cigarette or
tobacco products license? (1) For the purpose of reviewing
an application for a license and for considering the denial,
suspension, or revocation of any such license, the board may
consider any prior criminal conduct of the applicant and
criminal history record within the previous five years.

(2) When the board processes a criminal history check
on an applicant, it uses a point system to determine a person's
qualification for a license. The board will not normally issue
a cigarette and tobacco products license to an applicant who
has accumulated eight or more points as indicated below:

Time period

during which
points will be
assigned from

date of

Description conviction Points assigned
Felony conviction | Five years 12 points
Gross misdemea- | Five years 12 points
nor conviction for
violation of chap-
ters 82.24 and
82.26 RCW
Other gross mis- | Three years 5 points
demeanor convic-
tion
Misdemeanor Three years 4 points
conviction

Nondisclosure of | n/a
any of the above

4 points each

(3) If a case is pending for an alleged offense that would
earn eight or more points, the board will hold the application
for the disposition of the case. If the disposition is not settled
within ninety days, the board may administratively close the
application.

NEW SECTION

WAC 314-33-025 What liquor and cigarette and
tobacco products law or rule violation history might pre-
vent an applicant from receiving a cigarette or tobacco
products license? The board will conduct an investigation of
all applicants' liquor and cigarette and tobacco products law
and/or rule administrative violation history. The board will
not normally issue a cigarette and tobacco products license to
a person, or to an entity that has the following violation his-
tory or to any person that has demonstrated a pattern of disre-
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gard for laws or rules: Four or more violations within the last
two years of the date the application is received by the board.

NEW SECTION

WAC 314-33-030 What is the process if the board
denies a cigarette or tobacco products license applica-
tion? If the board denies a cigarette or tobacco products
license application, the applicant may:

(1) Request an administrative hearing per chapter 34.05
RCW; or

(2) Reapply for the license no sooner than one year from
the original denial date.

Chapter 314-34 WAC

CIGARETTE AND TOBACCO PRODUCTS VIOLA-
TIONS

NEW SECTION

WAC 314-34-001 Purpose of chapter. The purpose of
this chapter is to outline what a cigarette and/or tobacco prod-
ucts licensee can expect if a licensee receives an administra-
tive violation notice alleging a violation of a statute under
chapters 82.24 and 82.26 RCW, or under chapter 314-33
WAC.

NEW SECTION

WAC 314-34-003 Authority—Suspension or revoca-
tion of wholesale and retail cigarette and tobacco prod-
ucts licenses. (1) The board has full power and authority to
suspend or revoke the license of any cigarette wholesale or
retail licensee and tobacco products distributor or retail lic-
ensee upon sufficient showing that the license holder has vio-
lated the provisions of chapters 82.24 and 82.26 RCW or
chapter 314-33 WAC.

(2) Any person possessing both a cigarette license and a
tobacco products license is subject to suspension and revoca-
tion of both licenses for violation of either chapter 82.24 or
82.26 RCW or this chapter. For example, if a person has both
a cigarette license and a tobacco products license, revocation
of the tobacco products license will also result in revocation
of the cigarette license.

(3) A person whose license has been suspended or
revoked must not sell or permit the sale of tobacco products
or cigarettes during the period of the suspension or revoca-
tion.

(4) For the purposes of this rule, "cigarettes" has the
same meaning as in RCW 82.24.010 and "tobacco products"
has the same meaning as in RCW 82.26.010.

(5) Any person whose license has been revoked must
wait one year following the date of revocation before request-
ing a hearing for reinstatement. Reinstatement hearings are
held pursuant to chapter 34.05 RCW.

NEW SECTION

WAC 314-34-005 What are the procedures for noti-
fying a licensee of an alleged violation of a cigarette or
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tobacco products statute or regulation? When an enforce-
ment officer believes that a cigarette and/or tobacco products
licensee has violated a board statute or regulation, the officer
may prepare an administrative violation notice (AVN) and
mail or deliver the notice to the licensee or the licensee's
agent. The AVN will include:

(1) A brief narrative description of the violation(s) the
officer is charging;

(2) The date(s) of the violation(s);

(3) A copy of the law(s) and/or regulation(s) allegedly
violated;

(4) An outline of the licensee's options as outlined in
WAC 314-34-010; and

(5) The penalty.

NEW SECTION

WAC 314-34-010 What options does a licensee have
once they receive a notice of administrative violation? (1)
A licensee has twenty days from receipt of the notice to:

(a) Accept the recommended penalty; or

(b) Request a settlement conference in writing; or

(c) Request an administrative hearing in writing. A
response must be submitted on a form provided by the board.

(2) What happens if a licensee does not respond to the
administrative violation notice within twenty days? If a
licensee does not respond to the administrative violation
notice within twenty days, the recommended penalty will go
into effect.

(3) What are the procedures when a licensee requests
a settlement conference?

(a) If the licensee requests a settlement conference, the
hearing examiner or captain will contact the licensee or per-
mit holder to discuss the violation.

(b) Both the licensee and the hearing examiner or captain
will discuss the circumstances surrounding the charge, the
recommended penalty, and any aggravating or mitigating
factors.

(c) If a compromise is reached, the hearing examiner or
captain will prepare a compromise settlement agreement.
The hearing examiner or captain will forward the compro-
mise settlement agreement, authorized by both parties, to the
board for approval.

(i) If the board approves the compromise, a copy of the
signed settlement agreement will be sent to the licensee and
will become part of the licensing history.

(i1) If the board does not approve the compromise, the
licensee will be notified of the decision. The licensee will be
given the option to renegotiate with the hearings examiner or
captain, of accepting the originally recommended penalty, or
of requesting an administrative hearing on the charges.

(d) If the licensee and the hearing examiner or captain
cannot reach agreement on a settlement proposal, the licensee
may accept the originally recommended penalty, or the hear-
ing examiner or captain will forward a request for an admin-
istrative hearing to the board's hearings coordinator.

NEW SECTION

WAC 314-34-015 What are the penalties if a ciga-
rette and/or tobacco products license holder violates a
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cigarette or tobacco products law or rule? For the pur-
poses of chapter 314-33 WAC, a two-year window for viola-
tions is measured from the date one violation occurred to the
date a subsequent violation occurred.

(1) 1st offense - License suspension for not less than
thirty consecutive business days.

(2) 2nd offense - License suspension for not less than
ninety days - or more than twelve months.

(3) 3rd and consecutive offenses - Subject to revocation.

NEW SECTION

WAC 314-34-020 Information about cigarette and/or
tobacco products license suspensions. (1) On the date a cig-
arette and/or tobacco products license suspension goes into
effect, a liquor enforcement officer will post a suspension
notice in a conspicuous place on or about the licensed pre-
mises. This notice will state that the license has been sus-
pended by order of the liquor control board due to a violation
of a cigarette or tobacco products law or rule.

(2) During the period of cigarette and/or tobacco prod-
ucts license suspension, the licensee and employees:

(a) Are required to maintain compliance with all applica-
ble cigarette and tobacco products laws and rules;

(b) May not remove, alter, or cover the posted suspen-
sion notice, and may not permit another person to do so;

(c) May not place or permit the placement of any state-
ment on the licensed premises indicating that the premises
have been closed for any reason other than as stated in the
suspension notice;

(d) May not advertise by any means that the licensed pre-
mises is closed for any reason other than as stated in the
liquor control board's suspension notice.

(3) During the period of cigarette and tobacco products
license suspension:

(a) A retail cigarette and/or tobacco products licensee
may operate his/her business provided there is no sale, deliv-
ery, removal, or receipt of cigarette and tobacco products.

(b) A cigarette wholesaler and tobacco products distrib-
utor licensee may operate his/her business provided there is
no sale, delivery, removal, or receipt of cigarette and tobacco
products.

NEW SECTION

WAC 314-34-030 Cigarette and other tobacco prod-
ucts violations. (1) The following is a list of cigarette viola-
tions:

(a) Taxes - failure to pay taxes as required;

(b) Stamps - tax stamp violations to include:

(1) Failure to affix stamps;

(1) Forgery/counterfeit; or

(iii) Possession of unstamped cigarettes.

(c) Retailer obtaining cigarettes from an unauthorized
source;

(d) Records - improper recordkeeping or failure to sub-
mit reports as required;

(e) Failure to allow inspections of any of the following:

(1) Premises;

(i1) Stamps;

(iii) Vehicles;
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(iv) Cigarettes;

(v) Books; or

(vi) Records.

(f) Transporting violations to include failure to notify
and improper records;

(g) Operating outside the capacity of the license and fail-
ure to secure the proper license; and

(h) License suspension violations.

(2) The following is a list of other tobacco product viola-
tions:

(a) Taxes - failure to pay taxes as required;

(b) Records - improper recordkeeping or failure to sub-
mit reports as required;

(c) Failure to allow inspections of any of the following:

(1) Premises;

(i1) Vehicles;

(iii) Tobacco products;

(iv) Books; or

(v) Records.

(d) Transporting violations to include failure to notify
and improper records;

(e) Operating outside of the capacity of the license or
failure to secure the proper license;

() Retailer not licensed as a distributor and obtaining
tobacco products from an unlicensed distributor;

(g) Manufacturer representative's violation; and

(h) License suspension violations.
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PERMANENT RULES
LIQUOR CONTROL BOARD
[Filed December 16, 2009, 11:23 a.m., effective January 16, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Regulations relating to manufacturers, distrib-
utors, importers and retailers were impacted by the 2009 leg-
islative action. Rules needed amending or repealing and new
rules needed to be created as part of implementing EHB
2040, changing beer and wine regulation (tied house), and
parts of SSB 5834, changes to authorized reps, created a win-
ery warehouse, allowed exceptions to tied house restrictions,
and created changes to electronic fund transfer payment
transactions. Implementation of legislation passed in 2009
requires changes in current rules and creation of new rules to
clarify and provide further guidance to licensees who are
impacted by the new regulations.

Citation of Existing Rules Affected by this Order:
Repealing WAC 314-12-135 and 314-12-145; and amending
WAC 314-11-015, 314-11-095, 314-12-140, 314-12-141,
314-13-015, 314-13-020, 314-13-025, 314-19-015, 314-19-
035, 314-20-001, 314-20-050, 314-20-100, 314-24-001, 314-
24-070, 314-24-107, 314-24-150, 314-24-190, 314-24-210,
314-44-005, 314-44-015, and 314-52-080.

Statutory Authority for Adoption: RCW 66.08.030 and
66.28.320.

Adopted under notice filed as WSR 09-22-102 on
November 4, 2009.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
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Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 2, Amended 21,
Repealed 2.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 2, Amended 21, Repealed 2.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 16, 2009.

Sharon Foster
Board Chairman

AMENDATORY SECTION (Amending WSR 04-15-162,
filed 7/21/04, effective 8/21/04)

WAC 314-11-015 What are my responsibilities as a
liquor licensee? (1)(a) Liquor licensees are responsible for
the operation of their licensed premises in compliance with
the liquor laws and rules of the board (Title 66 RCW and
Title 314 WAC). Any violations committed or permitted by
employees will be treated by the board as violations commit-
ted or permitted by the licensee.

(b) The penalties for violations of liquor laws or rules are
in: WAC ((3+4-12-360)) 314-29-015 through ((34442-
340)) 314-29-035, as now or hereafter amended, for licens-
ees; and WAC 314-17-105 and 314-17-110, as now or here-
after amended, for employees who hold mandatory alcohol
server training permits. These rules also outline aggravating
and mitigating circumstances that may affect what penalty is
applied if a licensee or employee violates a liquor law or rule.

(2) Licensees and their employees also have the respon-
sibility to conduct the licensed premises in compliance with
the following laws, as they now exist or may later be
amended:

n Titles 9 and 9A RCW, the criminal code laws;

] Title 69 RCW, which outlines the laws regarding con-
trolled substances; and

" Titles 70.155, 82.24 RCW, and RCW 26.28.080 which
outline laws regarding tobacco.

(3) Licensees have the responsibility to control their con-
duct and the conduct of employees and patrons on the pre-
mises at all times. Except as otherwise provided by law, lic-
ensees or employees may not:

(a) Be disorderly or apparently intoxicated on the
licensed premises;

(b) Permit any disorderly person to remain on the
licensed premises;

(c) Engage in or allow behavior that provokes conduct
which presents a threat to public safety;

(d) Consume liquor of any kind while working on the
licensed premises; except that:

(1) Licensed beer manufacturers and their employees
may sample beer of their own manufacture for manufactur-
ing, evaluating or pricing product in areas where the public is
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not served, so long as the licensee or employee does not
become apparently intoxicated,;

(i1) Licensed wine manufacturers and their employees
may:

(A) Sample wine for manufacturing, evaluating, or pric-
ing product, so long as the licensee or employee does not
become apparently intoxicated; and the licensee or employee
who is sampling for these purposes is not also engaged in
serving alcohol to the public; and

(B) Sample wine of their own manufacture for quality
control or consumer education purposes, so long as the lic-
ensee or employee does not become apparently intoxicated.

(e) Engage in, or permit any employee or other person to
engage in, conduct on the licensed premises which is prohib-
ited by any portion of Titles 9, 9A, or 69 RCW; or

(f) Sell or serve liquor by means of "drive-in" or by "curb
service."

(4) Licensees have the responsibility to control the inter-
action between the licensee or employee and their patrons. At
a minimum, licensees or employees may not:

(a) Solicit any patron to purchase any beverage for the
licensee or employee, or allow a person to remain on the pre-
mises for such purpose;

(b) Spend time or dance with, or permit any person to
spend time or dance with, any patron for direct or indirect
compensation by a patron.

(c) See WAC 314-11-050 for further guidelines on pro-
hibited conduct.

AMENDATORY SECTION (Amending WSR 02-11-054,
filed 5/9/02, effective 6/9/02)

WAC 314-11-095 What records am I required to
keep regarding my licensed premises? Licensees are
responsible to keep records that clearly reflect all financial
transactions and the financial condition of the business.

(1) All industry members and retailers shall keep and
maintain the following records on their premises for a three-
year period and the records must be made available for
inspection if requested by an employee of the liquor control
board, or by a person appointed in writing by the board for
the purposes of administering or enforcing any provisions of
Title 66 RCW or Title 314 WAC:

(a) Purchase invoices and supporting documents, to
include the items and/or services purchased, from whom the
items were purchased, and the date of purchase;

(b) Bank statements and ((eaneeHed)) canceled checks
for any accounts relating to the licensed business;

(c) Accounting and tax records related to the licensed
business and each true party of interest in the liquor license;
((and))

(d) Records of all financial transactions related to the
licensed business, including contracts and/or agreements for
services performed or received that relate to the licensed
business;

(e) Records of all items, services, and moneys' worth fur-
nished to and received by a retailer and of all items, services,
and moneys' worth provided to a retailer and purchased by a
retailer at fair market value;
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(f) Records of all industry member financial ownership
or interests in a retailer and of all retailer financial ownership
interests in an industry member; and

(g) Business entertainment records of industry members
or their employees who provide either food, beverages, trans-
portation, tickets or admission fees for or at athletic events or
for other forms of entertainment to retail licensees and/or

their employees.
(2) See ((the—felleowing)) additional rules for ((reeerd

keeping)) recordkeeping requirements specific to breweries
and wineries: WAC 314-20-015(2), 314-20-050, 314-24-

100, and 314-24-150 (as now or hereafter amended).

NEW SECTION

WAC 314-11-097 Credit on nonliquor food items—
Conditions—Recordkeeping. (1) Notwithstanding the pro-
visions of WAC 314-12-140, persons licensed under RCW
66.24.200 as wine distributors and persons licensed under
RCW 66.24.250 as beer distributors may sell at wholesale
nonliquor food products on thirty days' credit terms to retail-
ers. Complete and separate accounting records shall be main-
tained for a period of three years on all sales of nonliquor
food products to ensure that such persons are in compliance
with RCW 66.28.010.

(2) Nonliquor food products include all food products for
human consumption as defined in RCW 82.08.0293 as it
exists on July 1, 1987, except that for the purposes of this sec-
tion bottled water and carbonated beverages, whether liquid
or frozen, shall be considered food products.

(3) For the purpose of this section, the period of credit is
calculated as the time elapsing between the date of delivery
of the product and the date of full legal discharge of the
retailer, through the payment of cash or its equivalent, from
all indebtedness arising from the transaction.

(4) If the board finds in any instance that any licensee has
violated this section by extending or receiving credit in
excess of the thirty days as provided for by this section, then
all licensees involved shall be held equally responsible for
such violation.

NEW SECTION

WAC 314-12-027 Financial interest and ownership.
Pursuant to the exceptions in chapter 66.28 RCW:

(1) An industry member or affiliate may have a financial
interest in another industry member or a retailer, and a
retailer or affiliate may have financial interest in an industry
member unless such interest has resulted or is more likely
than not to result in:

(a) Undue influence over the retailer or the industry
member; or

(b) An adverse impact on public health and safety.

(2) The structure of any such financial interest must be
consistent with the following:

(a) An industry member in whose name a license or
COA has been issued pursuant to this title may wholly own or
hold a financial interest in a separate legal entity licensed pur-
suant to RCW 66.24.320 through 66.24.570, but the industry
member must form a separate legal entity to apply for the
retail liquor license.

Permanent

Washington State Register, Issue 10-01

Example: ABC Inc. is the liquor licensee for ABC Win-
ery. ABC Inc. has two officers and stockholders; John Doe,
President and 50% stockholder, and Mary Smith, Secretary
and 50% stockholder. ABC Inc. wants to purchase stock in a
retail restaurant. ABC Inc. is not required to form a separate
legal entity if the amount of stock purchased is 10% or less.
If the amount of stock purchased is more than 10%, ABC Inc.
must form a separate legal entity to purchase the stock. John
Doe and/or Mary Smith as a sole proprietor, could purchase
any amount of stock in a retail restaurant;

(b) A retailer in whose name a license has been issued
pursuant to this title may wholly own or hold a financial
interest in manufacturer, importer, or distributor licensed
under RCW 66.24.170, 66.24.206, 66.24.240, 66.24.244,
66.24.270(2), 66.24.200, or 66.24.250, but the retailer must
form a separate legal entity to apply for the nonretail liquor
license.

Example: Joe and Jane Smith own a grocery store and
hold a grocery store liquor license under a sole proprietor
legal entity. They want to purchase stock in a local winery.
Joe and Jane Smith are not required to form a separate legal
entity if the amount of stock purchased is 10% or less. If the
amount of stock purchased is more than 10%, Joe and Jane
Smith must form a separate legal entity (such as a corporation
or limited liability company) to purchase the stock in the win-
ery;

(c) A supplier in whose name a license or certificate of
approval has been issued pursuant to this title may wholly
own or hold a financial interest in a separate legal entity
licensed as a distributor or importer under this title, but such
supplier may not have a license as a distributor or importer
issued in its own name.

Example: ABC Inc. is the liquor licensee for ABC Win-
ery. ABC Inc. has two officers and stockholders; John Doe,
President and 50% stockholder, and Mary Smith, Secretary
and 50% stockholder. ABC Inc. wants to purchase stock in a
distributor. ABC Inc. is not required to form a separate legal
entity if the amount of stock purchased is 10% or less. If the
amount of stock purchased is more than 10%, ABC Inc. must
form a separate legal entity to purchase the stock. John Doe
and/or Mary Smith as a sole-proprietor, could purchase any
amount of stock in a distributor;

(d) A distributor or importer in whose name a license has
been issued pursuant to this title may wholly own or hold a
financial interest in a separate legal entity licensed or holding
a certificate of approval as a supplier under this title, but such
distributor or importer may not have a license or certificate of
approval as a supplier issued in its own name.

Example: B&W Distributing, LLC is the liquor licensee
for BW Distributing. B&W Distributing, LLC wants to pur-
chase stock in ABC Winery. B&W Distributing, LLC is not
required to form a separate legal entity if the amount of stock
purchased is 10% or less. If the amount of stock purchased is
more than 10%, B&W Distributing, LLC must form a sepa-
rate legal entity to purchase the stock in the winery.

(3) Any person may request a determination by the board
as to whether a proposed or existing financial interest has
resulted or is more likely than not to result in undue influence
or has resulted or is more likely than not to result in an
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adverse impact on public health and safety by filing a com-
plaint or request for determination with the board.

(a) The board may conduct an investigation as it deems
appropriate in the circumstances.

(b) If the investigation reveals the financial interest has
resulted or is more likely than not to result in undue influence
or an adverse impact on public health or safety, the board
may issue an administrative violation notice or a notice of
intent to deny the license to the industry member, the retailer,
or both.

The recipient of the administrative violation notice or
notice of intent to deny the license may request an adminis-
trative hearing under chapter 34.05 RCW.

AMENDATORY SECTION (Amending WSR 01-06-015,

filed 2/26/01, effective 3/29/01)

WAC 314-12-140 Prohibited practices—Contracts—
Gifts—Rebates, etc. (1) No ((eentraetshall-be-made-or

Fhat)) industry member or retailer shall enter into any agree-
ment which causes undue influence over another retailer or

industry member. This regulation shall not be construed as
prohibiting the placing and accepting of orders for the pur-
chase and delivery of liquor which are made in accordance
with the usual and common business practice and which are
otherwise in compliance with the regulations.

() (2) No ((menufacturerdistributor;erimperter;of
his-employee;)) industry member shall ((direethy-erindireetly
selieit,pive-or-offer toor receive fromany retattHeensee;

any-employee-thereoforanappheantforaticenseany))

advance and no retailer, any employee thereof, or applicant
for a retail liquor license shall receive money or money's
worth under any written or unwritten agreement or any other
business practice or arrangement such as:

(a) Gifts((5)):

(b) Discounts((5)):

(c) Loans of money((5)):

(d) Premiums((;));

() Rebates((5)):

() Free liquor of any kind((;)); or

(g) Treats or services of any nature whatsoever((;-ner

rebates—free liquor-of-any kind,treats-orservices-of-any
nature-whatseever;)) except such services as are authorized in
this regulation.

(()) (3) Pursuant to RCW 66.28.010 ((a-manufacturer;
distributorimperter;)) an industry member or ((his)) licensed

agent may perform the following services for a retailer:

(a) Build, rotate, and restock displays, utilizing filled
cases, filled bottles or filled cans of ((his)) its own brands
only, from stock or inventory owned by the retailer.
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(b) Rotate, rearrange or replenish bottles or cans of
((his)) its own brands on shelves or in the refrigerators but is
prohibited from rearranging or moving displays of ((his)) its
products in such a manner as to cover up, hide or reduce the
space of display of the products of any other ((manufacturer;

distributorsimperters)) industry member.

(c) Industry members or any employees thereof may
move or handle in any manner any products of any other
manufacturer, importer or distributor on the premises of any
retail licensee when ((reasenable)) a two-day notice is given
to other interested ((manufacturers;distributers)) industry
members or their agents and such activity occurs during nor-
mal business hours or upon hours that are mutually agreed.

((#Y)) (d) Provide price cards and may also price goods
of ((his)) its own brands in accordance with the usual and
common business practice and which are otherwise in com-
pliance with the regulations.

((€e))) (e) Provide point of sale advertising material and
brand signs.

((68))) (f) Provide sales analysis of beer and wine prod-
ucts based on statistical sales data voluntarily provided by the
retailer involved for the purpose of proposing a schematic
display for beer and wine products. Any statistical sales data
provided by retailers for this purpose shall be at no charge.

((€2))) (g) Such services may be rendered only upon the
specific approval of the retail licensee. Displays and advertis-
ing material installed or supplied for use on a retailer's pre-
mises must be in conformity with the board's advertising
rules as set forth in chapter 314-52 WAC.

((5)) (4) No ((manufacturer,—distributer,—impeorter;))

industry member or employee thereof shall, dlrectly or indi-
rectly, give, furnish, rent or lend to, or receive from, any
((retatlHieensee)) retailer, any equipment, fixtures, supplies
or property of any kind, nor shall any retail licensee, directly
or indirectly, receive, lease or borrow from, or give or offer
to, any ((manufacturer—distributer-erimperter)) industry
member any equipment, fixtures, supplies or property of any
kind. Sales authorized in this regulation shall be made on a
cash on delivery basis only.

((6))) (5) No ((manufacturer—or—distributer)) industry
member or employee thereof shall sell to any retail licensee
or solicit from any such licensee any order for any liquor tied
in with, or contingent upon, the retailer's purchase of some
other beverage, alcoholic or otherwise, or any other merchan-
dise, property or service.

() (6) In selling equipment, fixtures, supplies or
commodities other than liquor, no ((manufacturer-distributor
er-tmperter)) industry member shall grant to ((retail-lieens-
ees)) any retailer, nor shall such ((Heensees)) retailer accept,
more favorable prices than those extended to nonlicensed
retailers. The price thereof shall be not less than the ((mant-
facturer'simpeorter's;-or-distributor's)) industry member's
cost of acquisition. In no event shall credit be extended to any
((retattHHeensee)) retailer.

((68))) (1) Any ((manufactarer;-distributor-or-imperter))
industry member who sells what is commonly referred to as
heavy equipment and fixtures, such as counters, back bars,
stools, chairs, tables, sinks, refrigerators or cooling boxes and
similar articles, shall immediately after making any such

> >
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sales have on file and available for inspection ((in-aceordanece
with-WAE3144-20-050)), records including a copy of the
invoice covering each such sale, which invoice shall contain
the following information:

(a) A complete description of the articles sold(());

(b) The purchase price of each unit sold together with the
total amount of the sale(());

(c) Transportation costs and services rendered in connec-
tion with the installation of such articles((-)); and

((Sueh-inveiee-shallist)) (d) The date of such sale and
affirm that full cash payment for such articles was received

from the retailer as provided in subsection ((5))) (4) of this
section.

((9Y)) (8) If the board finds in any instance that any lic-
ensee has violated this regulation, then all licenses involved

shall be held equally responsible for such violation.
Note: WAC 314-12-140 is not intended to be a relaxation in any respect
of section 90 of the Liquor Act (RCW 66.28.010). As a word of
caution to persons desiring to avail themselves of the opportunity
to sell to retail licensees fixtures, equipment and supplies subject
to the conditions and restrictions provided in section 90 of the act
and the foregoing regulation, notice is hereby given that, if at any
time such privilege is abused or experience proves that as a mat-
ter of policy it should be further curtailed or eliminated com-
pletely, the board will be free to impose added restrictions or to
limit all manufacturers and distributors solely to the sale of liquor
when dealing with retail licensees. WAC 314-12-140 shall not be
considered as granting any vested right to any person, and per-
sons who engage in the business of selling to retail licensees
property or merchandise of any nature voluntarily assume the risk
of being divested of that privilege and they will undertake such
business subject to this understanding. The board also cautions
that certain trade practices are prohibited by rulings issued under
the Federal Alcohol Administration Act by the United States
Bureau of Alcohol, Tobacco and Firearms, and WAC 314-12-140
is not intended to conflict with such rulings or other requirements
of federal law or regulations.

AMENDATORY SECTION (Amending WSR 98-18-097,
filed 9/2/98, effective 10/3/98)

WAC 314-12-141 Courses of instruction. ((Breweries;
wineries-and-distributers)) Industry members conducting
courses of instruction as authorized by RCW 66.28.150 may
provide alcohol at no charge to licensees of the board, their
employees, and invited guests who have a legitimate business
interest in the manufacturing, importing, distributing and
retailing of liquor.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 314-12-135 Business entertainment—

Records.

WAC 314-12-145 Credit on nonliquor food
items—Conditions—

Recordkeeping.
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AMENDATORY SECTION (Amending WSR 01-06-015,
filed 2/26/01, effective 3/29/01)

WAC 314-13-015 What method of payment can a
retailer use to purchase beer or wine from ((a-manufae-
turer-or—distributor)) an industry member? Per RCW
66.28. 010(1) a retail licensee must pay cash for beer and
wine prior to or at the time of delivery by ((a-distributer;
bfewefy—er—wmefy)) an industry member. The board will rec-
ognize the following forms of payment as cash payment for
the purposes of this title, under the conditions outlined in this
rule and in WAC 314-13-020.

(1) Checks, under the provisions of WAC 314-13-020.
(2) Credit/debit cards, under the following provisions:

(a) The credit or debit card transaction agreement must
be voluntary on the part of both the retailer and the ((mana-
faeturerimperter—or-distributer)) industry member, and
there must be no discrimination for nonparticipation in credit
or debit card transactions.

(b) A sale must be initiated by an irrevocable invoice or
sale order before or at the time of delivery.

(c) Both parties must bear their respective banking costs
or other costs associated with the credit or debit card service.

(d) Both parties must maintain records of transactions
and have the records readily available for board review.

(e) The credit or debit card charge must be initiated by

the ((manufacturer—imperter;or-distributer)) industry mem-

ber no later than the first business day following delivery.

(3) Electronic funds transfer (EFT), under the follow-
ing provisions:

(a) The EFT agreement must be voluntary on the part of

both the retailer and the ((manufacturer,impeorter;-or-distrib-
uter)) industry member, and there must be no discrimination

for nonparticipation in EFT.

(b) Prior to any EFT transaction, the retail licensee must
enter into a written agreement with the ((menufaeturer;
imperteror-distributer)) industry member specifying the

terms and conditions for EFT as payment for alcohol or non-
alcohol beverages.

(c) A sale must be initiated by an irrevocable invoice or
sale order before or at the time of delivery.

(d) Both parties must bear their respective banking costs
or other costs associated with EFT service.

(e) Both parties must maintain records of transactions
and have the records readily available for board review.

(f) The electronic funds transfer must be initiated by the
((manufacturertmpeorter;-or-distributer)) retailer or industry
member no later than the first business day following deliv-
ery and must be paid as promptly as is reasonably practical,
and in no event later than five business days following deliv-
ery. Any attempt by a retailer to delay payment on EFT
transactions for any period of time beyond the minimum as is
reasonably practical will be considered an unlawful attempt
to purchase products on credit.

(4) Prepaid accounts. Both parties must keep accurate
accounting records of prepaid accounts to ensure a cash
deposit is not overextended, which is considered an extension
of credit.
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AMENDATORY SECTION (Amending WSR 01-06-015,
filed 2/26/01, effective 3/29/01)

WAC 314-13-020 What if a check, EFT transaction,
or credit/debit card transaction is reported as having
nonsufficient funds (NSF)? Any transaction reported as
having nonsufficient funds (NSF) will be considered an
extension of credit, in violation of RCW 66.28.010(1). If a
transaction is reported as NSF:

(1) The retailer must pay the full amount of the transac-
tion to the ((manufacturerimporteror-distributer)) industry
member by 3 p.m. on the first business day following receipt
of the NSF report.

(2) If the retailer does not make payment by this time, the
((manufacturer;-impeorteror-distributer)) industry member
must report the NSF transaction to the their local board
enforcement office by 5 p.m. the next business day following
receipt of the NSF report.

(3) The local board enforcement office will contact the
retailer, who will have until 3 p.m. the next business day to
pay the NSF transaction. If the retailer does not pay the
((m-&nﬁfaetufer—rmpeﬁer—er—ehsmb&tef)) industry member
by this time, the board will issue an administrative violation
notice to the retailer.

(4) Until the NSF transaction is paid:

(a) The ((manufacturer;-impeorter;-or-distributer)) indus-

try member who received the NSF transaction will not
deliver any beer or wine to the retailer; and

(b) It is the responsibility of the retailer to not receive

any beer or wine from any ((manufactarer,imperter;-or-dis-
tributer)) industry member.

AMENDATORY SECTION (Amending WSR 01-06-015,
filed 2/26/01, effective 3/29/01)

WAC 314-13-025 How do retail licensees purchase
spirituous liquor at a discount from the board? (1) In
order to acquire spirituous liquor for resale, the following lic-
ensees must purchase spirituous liquor from the board at a fif-
teen percent discount:

(a) Spirits, beer, and wine restaurants;

(b) Spirits, beer, and wine private clubs; ((and))

(c) Spirits, beer, and wine nightclubs; and

(d) Sports/entertainment facilities.

(2) When purchasing spirituous liquor, the licensee must
present the tear-off portion of the business' master license
that shows its liquor endorsement.

(3) This discounted spirituous liquor may only be used
for resale on the licensed premises (see WAC 314-70-010 for
instructions on when a business discontinues).

(a) Possession of discounted liquor off of the licensed
premises will be prima facie evidence of a violation of this
rule, unless:

(i) The liquor is en route from the point of purchase to
the licensed premises((5)); or

(i1) The liquor is en route from the licensed premises of a
beer and/or wine restaurant or a spirits, beer, and wine restau-
rant with a caterer's endorsement to an approved event being
catered by the licensee.

(b) Any spirituous liquor on the licensed premises must
be liquor purchased at a discount from the board, except:
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(i) Under the authority of a banquet permit, see chapter
314-18 WAC; or

(i1) Liquor bottles if they are used as part of the decor,
and any bottles containing liquor are locked in a display case
and are not for sale.

AMENDATORY SECTION (Amending WSR 07-02-076,
filed 12/29/06, effective 1/29/07)

WAC 314-19-015 What are the monthly reporting
and tax payment requirements? (1) The required monthly
beer and/or wine tax reports must be:

(a) On a form furnished by the board or in a format
approved by the board;

(b) Filed every month, including months with no activity
or taxes due;

(¢) Submitted, with the tax due, to the board on or before
the twentieth day of each month, for the previous month (for
example, a report listing transactions for the month of Janu-
ary is due by February 20). When the twentieth day of the
month falls on a Saturday, Sunday, or a legal holiday, the fil-
ing must be postmarked by the U.S. Postal Service no later
than the next postal business day; and

(d) Filed separately for each type of liquor license or per-
mit held.

Type of Licensee

(2) Washington beer
and/or wine distributor

Tax Payment Requirements

(a) Distributors must pay taxes on all beer
and/or wine received during the preceding cal-
endar month, including samples received at no
charge (see WAC 314-64-080 and 314-64-090
for more information). The total tax due (per
barrel for beer and per liter for wine) is to be
paid by the first distributor to receive the prod-
uct and must be included with the monthly
report.

(b) Distributors do not pay taxes on beer
and/or wine received from another in-state
licensed distributor who has already paid the
Washington state tax on the product.

(c) Distributors may claim a tax refund or
credit, provided that they have paid the taxes
prior to claiming the credit, for the following
(see WAC 314-19-030 for information on
claiming a tax refund or credit):

(i) Shipments exported directly to a point
outside the state of Washington, including sales
to interstate common carriers;

(ii) Sales to any military reservation in
Washington state;

(iii) Product that is deemed unsalable due
to freight damage, product quality, or other
causes that occurred prior to receipt by the dis-
tributor, subject to the following conditions:

(A) The unsalable product must be
destroyed within the state of Washington (per
RCW 66.24.305);

(B) The licensee must notify their local
liquor enforcement officer in advance for
destruction of more than fifty cases of wine or
two hundred cases of beer;
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lows:

(a) If the samples are used by the
importer within the state of Washington, the
importer must pay the tax.

(b) If samples are provided to a distribu-
tor, the distributor must pay the tax.

(4) Domestic breweries,
microbreweries, and
domestic wineries

(a) Domestic breweries, microbreweries,
and domestic wineries must list production for
the current month only. The brewery that the
domestic brewery/brand owner contracts with
is required to include any products they pro-
duce for the brand owner in their production
count.

(b) Domestic breweries, microbreweries,
and domestic wineries must pay taxes on beer
and/or wine that is:

(1) Sold at retail on the licensed premises
(or shipped to additional winery locations as
authorized by RCW 66.24.170(4)), including
retail sales to out-of-state residents;

(i) Sold to retail licensees;

(iii) Furnished as samples to retail licens-
ees as authorized by RCW 66.28.040, WAC
314-64-080, and 314-64-090 (does not include
samples provided to distributors);

(iv) Provided as donations to qualifying
501 (c)(3) or (6) nonprofit organizations per
RCW 66.28.040 or to the Washington wine
commission per RCW 66.12.180 and
66.24.210;

(v) Received via an interplant transfer if
used as outlined in above subsections (i), (ii),
(iii), or (iv); ((er))

(vi) Sold at farmers markets as authorized
by RCW 66.24.170(5), 66.24.240(4) and/or
66.24.244(5); or

(vii) Wine that has been shipped out-of-
state as nontax paid export and returned to
Washington state if used as outlined in (b)(i),
(ii), (iii), (iv), or (vi) of this subsection.

(c) Domestic breweries, microbreweries,
and domestic wineries do not pay tax on beer
and/or wine that is:

(1) Sold to distributors;

(i) Shipped out of a particular location
for an interplant transfer;
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Type of Licensee Tax Payment Requirements Type of Licensee Tax Payment Requirements
(C) The licensee must report the (iii) Exported directly to a point outside
destroyed product on the next required monthly the state of Washington, including sales to
report; interstate common carriers;
(D) The licensee must keep records (iv) Sold to the Washington state liquor
showing the reason for the destruction and an control board;
inventory of products destroyed. These records (v) Sold to any military reservation in
must be kept on the licensed premises and Washington state; or
available. for inspection by board employees (vi) Provided as a tasting on the brewery
for a period of two years; and or winery premises or at additional winery
(E) The licensee must provide documen- locations at no charge, as authorized by RCW
tation from the freight company with the report 66.24.170(4). See WAC 314-19-010(3) for the
if they are claiming a credit due to freight dam- definition of "tastings."
age. (5) Domestic brew- (a) Domestic brewery-brand owners must
(3) Washington beer Importers must pay taxes on samples received ery—Brand file a report showing the quantity of all beer
and/or wine importers during the preceding calendar month, as fol- owners sold or delivered to each licensed beer distribu-

tor, or beer exported directly to a point outside
the state of Washington, during the preceding
month.

(b) Domestic brewery-brand owners are
not responsible for the tax on beer that is con-
tract produced.

(6) Out-of-state beer
and/or wine certificate
of approval holders

(a) Certificate of approval holders must
file a report showing the quantity of all beer
and/or wine sold or delivered to each licensed
beer or wine distributor or importer, including
samples, during the preceding month.

(b) Tax is due from the certificate of
approval holder:

(1) On samples shipped to licensed
agents, and

(i1) On donations to the Washington wine
commission per RCW 66.12.180 and
66.24.210 or to 501 (c)(3) nonprofit charitable
associations within Washington state per RCW
66.28.040.

(7) Out-of-state United
States beer and/or wine
certificate of approval
holders with a direct
shipping to Washington
retailer endorsement

(a) Certificate of approval holders with
this endorsement must file an addendum report
showing the quantity of beer and/or wine sold
or delivered to each licensed retailer, including
samples, during the preceding month.

(b) Tax is due from the certificate of
approval holder on beer and/or wine sold or
delivered to retail licensees and on sales to non-
profit charitable associations.

(8) Out-of-state United
States wine certificate
of approval holders
with a direct shipping to
consumers endorsement

(a) A certificate of approval holder with
this endorsement must report the total quantity
of wine sold to consumers in Washington state
during the preceding month.

(b) Tax is due from the certificate of
approval holder on wine sold or delivered to
Washington state residents.

(9) Authorized repre-
sentative certificate of
approval holders-U.S.
and/or foreign produced
beer or wine

(a) Authorized representative certificate
of approval holders must file a report showing
the quantity of all beer and/or wine sold or
delivered to each licensed beer or wine distrib-
utor or importer, including samples. They must
list the brewery and/or winery that they repre-
sent and that had shipments into Washington
state during the preceding month.
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Type of Licensee Tax Payment Requirements

(b) Tax is due from the authorized repre-
sentative beer and/or wine certificate of
approval holders only on samples shipped to
licensed agents, directly to retailers per WAC
314-64-080 and 314-64-090, donations to the
Washington wine commission per RCW
66.12.180 and 66.24.210, or to 501 (c)(3) non-
profit charitable associations within Washing-
ton state per RCW 66.28.040.

(10) Public house lic- Public house licensees must pay taxes on all
ensees sales of their own product during the preceding
calendar month.

(11) Retailer with an
endorsement allowing
receipt of direct ship-
ment of beer or wine
from a United States
brewery, microbrew-
ery, or winery

A Washington retailer who receives shipments
directly from a United States brewery, micro-
brewery, or winery, ((eitherinside-or)) outside
Washington, must file a report showing the
quantity of beer and wine received by direct
shipment from each licensed beer or wine pro-
ducer, including samples, during the preceding
month.

(12) Wine shipper per-
mit holder

(a) An out-of-state winery must file a
report showing the total quantity of wine sold
or delivered to consumers during the preceding
month.

(b) Pay the tax due for sales of wine to
Washington state residents.

AMENDATORY SECTION (Amending WSR 04-24-007,
filed 11/19/04, effective 12/20/04)

WAC 314-19-035 Reduced tax rate for beer. (1) The
additional beer taxes imposed under RCW 66.24.290 (3)(a)
do not apply to the first sixty thousand barrels of beer sold by
a brewery in Washington each fiscal year, if:

(a) The beer is produced in the United States; and

(b) The producing brewery or domestic brewery-brand
owner meets the qualifications of 26 U.S.C. Sec. 5051 (a)(2).

(2) In order to qualify for this exemption, the Washing-
ton brewer or the out-of-state beer certificate of approval
holder must provide the board a copy of an Alcohol and
Tobacco Tax and Trade Bureau (TTB) acknowledged copy
of their filing "Notice of Brewer to Pay Reduced Rate of Tax"
for the calendar year as required under 27 C.F.R. Sec. 25.167;
a variance for any year that waives annual submission to the
TTB; or the Brewer's Notice which waives annual submis-
sion to the TTB.

(3) The tax exemption will not apply until the first day of
the second month following the month the notice is received
(for example, if the notice is received by the Board on Janu-
ary 10, the tax exemption will start on March 1).

(4) How will the distributor know what tax rate to pay for
each brewery's products?

(a) The board will provide distributors a list of breweries
that qualify for the reduced tax rate; and

(b) The qualifying brewery is responsible to inform the
distributors when product sold to distributors exceeds the
first sixty thousand barrels exempted from the additional tax.

(c) Once a qualifying brewery's sales to distributors
exceeds sixty thousand barrels, the distributors must begin
paying the full tax rate on their next monthly tax report.
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(5) Per RCW 66.24.290, authorized representative certif-
icate of approval holders do not qualify for the reduced rate in
Washington state.

(6) The tax exemption will not apply to strong beer.
Strong beer must be paid at the higher rate even when the

brewery meets the qualifications for the reduced rate. Strong
beer is any malt beverage that contains more than eight per-

cent alcohol by weight.

AMENDATORY SECTION (Amending WSR 04-24-097,
filed 12/1/04, effective 1/1/05)

WAC 314-20-001 Definitions. (((H)) Per RCW
66.04.010(2), an "authorized representative' means a per-
son who:

(((a))) (1) Is required to have a federal basic permit
issued by the alcohol and tobacco tax and trade bureau;

((#))) (2) Has its business located in the United States
outside of the state of Washington;

((€e))) (3) Acquires ownership of beer that is produced
anywhere outside Washington by a brewery ((shich-deesnet
held-a-—certificate-of apprevalissued by the board;)) who does
not distribute those brands for transportation into and resale
in the state of Washington(());

((6))) (4) Is appointed by the brewery referenced in
((€e})) subsection (3) of this ((subseetion)) section as its
((exelustve)) authorized representative for marketing and
selling its products within the United States or within Wash-
ington state, in accordance with a written agreement between
the authorized representative and the brewery. ((Fhe-beard

may-watve-the requirement forthewritten—agreement-of
E*Eh‘.ﬂ fty i Sim.aHEﬁS EEﬂS.i)S)tem ith-the nermat marketing

AMENDATORY SECTION (Amending WSR 07-02-076,
filed 12/29/06, effective 1/29/07)

WAC 314-20-050 Beer distributors—Importers—
Brewers—Records—Preservation. (1) Breweries, micro-
breweries, beer certificate of approval holders, and beer dis-
tributors must keep beer accounts separate and independent
from other accounts and maintain proper records in a form
approved by the board, showing all transactions in beer.

(2) Breweries, microbreweries, beer distributors, and
beer importers must in case of beer exported or beer sold,
transferred or shipped to another distributor, preserve all bills
of lading or other evidence of shipment for a period of ((twe))
three years after such exportation, and must in the case of
sales to retailers preserve all sales slips and keep the same on
file in the office of the wholesaler for at least ((twe)) three
years after each sale.

(3) Each brewery, beer distributor, and beer importer
may maintain microfilm records containing reproductions
(including microfiche) of any record, document, or report if
first approved by the board. Request for approval shall be
directed to the financial division of the Washington state
liquor control board and must include the following informa-
tion:

(a) Records proposed to be reproduced.

(b) Reproduction process.

(c) Manner of preserving the reproduction.
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(d) Facilities provided for examining or viewing such
reproduction.

If the request is approved, the licensee shall provide for
the examining, viewing, and reproduction of such records the
same as if they were the original records.

(4) If the brewery, beer distributor, or beer importer
keeps records within an automated data processing (ADP)
system, the system must include a method for producing leg-
ible records that will provide the same information required
of that type of record within this section. The ADP system is
acceptable if it complies with the following guidelines:

(a) Provides an audit trail so that details (invoices and
vouchers) underlying the summary accounting data may be
identified and made available upon request.

(b) Provides the opportunity to trace any transaction
back to the original source or forward to a final total. If print-
outs of transactions are not made when they are processed,
the system must have the ability to reconstruct these transac-
tions.

(c) Has available a full description of the ADP portion of
the accounting system. This should show the applications
being performed, the procedures employed in each applica-
tion, and the controls used to ensure accurate and reliable
processing.

(5) The provisions contained in subsections (3) and (4)
of this section do not eliminate the requirement to maintain
source documents, but they do allow the source documents to
be maintained in some other location.

AMENDATORY SECTION (Amending WSR 07-02-076,
filed 12/29/06, effective 1/29/07)

WAC 314-20-100 Beer suppliers and distributors
((prieepeostings)). RCW 66.28.180 requires beer distributors
and suppliers to ((ﬁﬂ}e—pﬂee—pes%mgs—wrﬂa—the—beafd)) main-
tain all current and prior price lists at its liquor licensed loca-
tion.

(1) Defimtlons—For the purposes of this chapter

(@) A ((* *)) Uprice
list" means a declaration of the prices ((ef-beerseldfrom—=a
“;thﬁ E;]a ]Ehst.ﬂ]h';“].si from-a Ehs] k]ﬂh”? .EE] @ ﬁ;mm #

eathy-er-hard-copy;underthe provistonsof REW-6628180
and-Title 314-WAKL)) at which any and all brands of beer and
any and all packages within a brand are to be sold by the per-

son maintaining the list. Distributors must maintain a price
list showing all such prices for sales to retailers. Each manu-

facturer functioning as a distributor must maintain a price list
showing all such prices for sales to retailers as well as show-
ing such prices for sales to distributors. The price list will
contain the wholesale prices at which any and all brands of
beer sold by the supplier or distributor shall be available to
retailers within the state.

(b) A "beer supplier" means a microbrewery, domestic
brewery, certificate of approval holder, beer importer, beer
distributor acting as the first United States importer, or a dis-
tributor selling beer to another distributor.

(¢) A "beer distributor”" means a distributor selling to a
retailer, a domestic brewery acting as a distributor, a micro-
brewery acting as a distributor, or a certificate of approval
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holder with a direct shipping to Washington retailer endorse-
ment selling beer of its own production to a retailer.

(2) ((Filing-deadhnes:

() B her il by B Yistril o
deadlines deadlines

preet g, . P ”1 lgl l
contracts;and-memeoranda- | laterthan-the-tenth-day-of
of oral-agreementsmustbe- | the-menth;-andif-appreved-

ved by the ] " cfocti l
later-thanthe-twenty-fifth- | first-day-ofthecalendar
day-of the-menthand+f month-foHewing the-date-of
approved-will beeome-effee- | filing:
tive-on-the-first day-of the-
seeond-ealendar-month-fol-
lowinethe.d c Eifine.

Thel Lwitlal Iditional fved ;

5 Fempeorary)) Products and prlce ((reduetions))
lists—If a beer supplier or distributor ((ﬁ-}es—pﬁee—pesmigs

that)) lists selected items on which prices are temporarily

reduced ((fer-enepestingperied-only)), these prices ((pest-
ings)) must clearly reflect all items((;)) and the selling

price((;-and-the-posting-pertod-for-which-the price reductions

o orhioh the reduot i effoet 4 Lo

products must be made available to all retail licensees to the

extent it is reasonably practical to do so and all retail licens-
ees must be given reasonable notice of all prices and price
changes.

((¢6))) (3) Distributor changes—

(a) The following guidelines apply when a beer supplier
makes a distributor change outside of the regular distributor
appointment timelines ((eutlinedinsubseetion{2)ofthis
rule:

)). The supplier must notify the board in writing that
he/she wishes to change his/her current distributor and
appoint a new distributor to be effective immediately.

(i s
f“’. Fhe "::e . d*sl Hi ‘t; .HEB.*I st ag*.e] e]te take ﬂ; © e.u] Frently
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of the market.))
(b) A beer supplier must notify the board if any of the
contracts or agreements listed in this rule are revised or termi-

nated by either party. ((Fhe-board-mayimmediately-autherize
a-price-postingif-a-beer-distributorassumes-the—-whelesale

M)) (4) Price ((postings)) lists for new distributors—

When the board issues a new beer distributor license, the lic-

ensee ((may—fie-aninitial priceposting-and-request-that-the
price-posting-be-placed-intoeffeetimmediately—The board
a) g]*.m hﬁ. *]m*lﬁ.fml © Eﬂ;“. ;1 ‘f” hE] pree 151.53 ]m]g ]ﬁ "
and-rules)) must have a price list available.

(%)) (5) Accommodation sales—The provisions of
this rule do not apply((Gend-filings-are netrequired;)) when a
beer distributor makes an accommodation sale to another
beer distributor and this sale is made at a selling price that
does not exceed the laid-in cost of the beer being sold.
Accommodation sales may only be made when the distribu-
tor purchasing the beer is an appointed distributor of the sup-
plier, when the distributor is an authorized purchaser of the
brand and product being sold, and when the supplying dis-
tributor is appointed by the supplier.

AMENDATORY SECTION (Amending WSR 04-24-097,
filed 12/1/04, effective 1/1/05)

WAC 314-24-001 Definitions. (((+))) Per RCW
66.04.010(2), an "authorized representative' means a per-
son who:

(((a))) (1) Is required to have a federal basic permit
issued by the alcohol and tobacco tax and trade bureau;

((#Y)) (2) Has its business located in the United States
outside of the state of Washington;

((¢e))) (3) Acquires ownership of wine that is produced
anywhere outside Washington by a winery which does not

((hold-a-—certificate-ofapproval-issued-by-the beard;)) distrib-
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AMENDATORY SECTION (Amending Order 184, Resolu-
tion No. 193, filed 5/13/86)

WAC 314-24-070 Domestic wineries—Purchase and
use of bulk wines, brandy or wine spirits—Import permit
required—Records—Wine returned to Washington. (1)
Domestic wineries may purchase and receive under federal
bond from any holder of a domestic winery license, holder of
the fruit and/or wine distillery license provided in section 23-
D of the Washington State Liquor Act (RCW 66.24.140), or
out-of-state holder of a federal winery or fruit distillery basic
permit, bulk wine, brandy or bulk wine spirits manufactured
or produced by such holder, and use the same in the manufac-
ture or production of wines: Provided, That every domestic
winery which imports wine, brandy or wine spirits manufac-
tured outside the state of Washington for use as authorized in
this section must first be in possession of a permit issued by
the board, in accordance with RCW 66.20.010(5) of the
Washington State Liquor Act. Applications for such permits
must be submitted to the board in writing. Such permits
expire at the end of the board's fiscal year, and are subject to
renewal at that time upon written request and remittance of
said annual fee. Wine manufactured or produced from one
kind of fruit or berry may not receive wine, brandy or wine
spirits manufactured or produced from another kind of fruit
or berry. Such brandy or wine spirits so purchased shall be
used exclusively and only for the purpose of adding wine
spirits to wines. In those cases where the holder of a domestic
winery license shall also hold such fruit and/or wine distillery
license, then, and in such cases, such domestic winery may
use brandy or wine spirits manufactured or produced under
such distillery license as a wine spirits addition in the manu-
facture or production of wine by such holder of the domestic
winery license.

(2) Any domestic winery using wine, brandy or wine
spirits as provided in subsection (1) of this section, shall
make and file with the board, not later than the tenth day of
each month upon forms prescribed and furnished by the
board, a report showing all transactions of such domestic
winery in the purchase and/or use of wine, brandy or wine
spirits as provided in said subsection (1), and shall retain one
copy of such report in its own files, and shall keep and pre-
serve for a period of not less than two years any bills of lading
or other documents supporting such report. One copy of the
bill of lading covering such sale and shipment to a domestic
winery is to be forwarded to the board by the shipping winery
or fruit distillery, at the time of such shipment.

(3) A domestic winery may ship Washington wine out of

and may return such wine to Washington state for ultimate
sale. The following conditions apply:

ute those brands for transportation into and resale in the state
of Washington((:));

() (4) Is appointed by the winery referenced in
((€))) subsection (3) of this ((subseetion)) section as its
((exelustve)) authorized representative for marketing and
selling its products within the United States or within Wash-
ington state, in accordance with a written agreement between
the authorized representative and the winery. ((Fhe-beard

3]..5. T TOqUITOMOnt e .E]]Egliif.f
practices-of certain-produets;such-as-—elassified-growths:))

(a) The wine is produced in Washington by a licensed
winery.

(b) The export shall be from the licensed winery and
returned to the same entity.

(c) The returned wine must not have been altered in any

way. with the exception of sparkling wine.
(d) A domestic winery returning previously exported

Washington wine must comply with tax collection and track-
ing requirements initiated by the liquor control board.

(e) A domestic winery must keep on file for audit pur-
poses clear source records (shipping documents, etc.) with
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monthly reporting documents. Records need to indicate what
wine was returned to the state that was previously reported as

an export (including number of cases and gallons).

NEW SECTION

WAC 314-24-107 Winery warehouse license. (1) A
licensee holding a domestic winery license under RCW
66.24.170 and acting as a distributor of its own products may
apply for a winery warehouse license. There is no fee for this
license.

(2) A winery warehouse is a premises located off the
winery premises that is used for the storage of bulk wine and
the distribution of the winery's own products. Storage of bulk
wine may require a federal registry number.

(3) No part of the production process may take place at
the winery warehouse premises.

(4) There may be no retail sales from the winery ware-
house premises.

(5) The winery warehouse must be approved by the
board under RCW 66.24.010 and the number of warehouses
off the winery premises may not exceed one.

AMENDATORY SECTION (Amending WSR 07-02-076,
filed 12/29/06, effective 1/29/07)

WAC 314-24-150 Wine records—Preservation. (1)
Every domestic winery, wine distributor, wine certificate of
approval holder, wine shipper permit holder, and wine
importer shall keep wine accounts separate from other
accounts, and maintain proper records in a form approved by
the board showing all transactions in wine.

(2) Every domestic winery, wine distributor, and wine
importer, shall, in the case of sales of wine within the state,
keep and preserve all invoices, bills of lading, sales slips, and
other evidence of sale, in the office of the domestic winery,
wine distributor or wine importer for at least ((twe)) three
years after each sale.

(3) Every domestic winery, wine distributor, and wine
importer, shall, in the case of wine exported from the state,
keep and preserve all bills of lading and other evidence of
shipment in the office of the domestic winery, wine distribu-
tor, or wine importer for at least ((¢we)) three years after each
shipment.

(4) Both the shipping and receiving licensees and permit-
tees, as the case may be, shall keep and preserve all invoices,
bills of lading, sales slips, and other evidence of sale, transfer
or shipment in their respective offices for at least ((twe))
three years after each sale, transfer or shipment.

(5) Licensees and permittees may maintain microfilm
records containing reproductions (including microfiche) of
any record, document, or report if first approved by the
board. Request for approval shall be directed to the financial
division of the Washington state liquor control board and
must include the following information:

(a) Records proposed to be reproduced.

(b) Reproduction process.

(¢) Manner of preserving the reproduction.

(d) Facilities provided for examining or viewing such
reproduction.
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If the request is approved, the licensee or permittee shall
provide for the examining, viewing, and reproduction of such
records the same as if they were the original records.

(6) If the licensee or permittee keeps records within an
automated data processing (ADP) system, the system must
include a method for producing legible records that will pro-
vide the same information required of that type of record
within this section. The ADP system is acceptable if it com-
plies with the following guidelines:

(a) Provides an audit trail so that details (invoices and
vouchers) underlying the summary accounting data may be
identified and made available upon request.

(b) Provides the opportunity to trace any transaction
back to the original source or forward to a final total. If print-
outs of transactions are not made when they are processed,
the system must have the ability to reconstruct these transac-
tions.

(c) Has available a full description of the ADP portion of
the accounting system. This should show the applications
being performed, the procedures employed in each applica-
tion, and the controls used to ensure accurate and reliable
processing.

(7) The provisions contained in subsections (5) and (6)
of this section do not eliminate the requirement to maintain
source documents, but they do allow the source documents to
be maintained in some other location.

AMENDATORY SECTION (Amending WSR 07-02-076,
filed 12/29/06, effective 1/29/07)

WAC 314-24-190 Wine suppliers and distributors
((prieepeostings)). RCW 66.28.180 requires wine distribu-

tors and suppliers to ((fle-price-pestings—with-the beard))

maintain all current and prior price lists at its liquor licensed
location.

(1) Definitions—For the purposes of this chapter:

(a) A (("‘i‘iﬁ s ]iFi :':E ]3 Estiﬁ g" EF HISF‘EE ls E Stiﬁ gH)) "]!rice
list" means a declaration of the prices ((ef-wineseld-frem—=a
i Lictei ; st er i

>

cr ctodvwith tho 1 | board eitherol .

eally-or-hard-copy;under-the provistonsof REW-6628180
and-Fitle 314-WAL)) at which any and all brands of wine and
any and all packages within a brand are to be sold by the per-

son maintaining the list. Distributors must maintain a price
list showing all such prices for sales to retailers. Each sup-

plier functioning as a distributor must maintain a price list
showing all such prices for sales to retailers as well as show-
ing such prices for sales to distributors. The price list will
contain the wholesale prices at which any and all brands of
wine sold by the supplier or distributor shall be available to
retailers within the state.

(b) A "wine supplier" means a domestic winery, certifi-
cate of approval holder, wine importer, wine distributor act-
ing as the first United States importer, or a distributor selling
wine to another distributor.

(c) A "wine distributor" means a distributor selling to a
retailer, a domestic winery acting as a distributor, or a certif-
icate of approval holder with a direct shipping to Washington
retailer endorsement selling wine of its own production to a
retailer.
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5 Fempeorary)) Products and price ((Fed-uet-leﬂs))
lists—If a wine supplier or distributor ((ﬁ%es—pﬂee—pesiemgs

that)) lists selected items on which prices are temporarily

reduced ((fer-onepestingperiod-enly)), ((these)) the prices
((pestings)) must clearly reflect all items((;)) and the selling

pr}ce((;aﬂd—the—pesm%g—peﬂ?d—feﬂ%hfeh—the—pﬁeﬁee}ﬂe&eﬂs

). All
products must be made available to all retail licensees to the
extent it is reasonably practical to do so and all retail licens-
ees must be given reasonable notice of all prices and price
changes.

((¢6))) (3) Distributor changes—

(a) The following guidelines apply when a wine supplier
makes a distributor change outside of the regular distributor
appointment timelines ((euthned-in—subseetion(2)-of-this
rete:

)). The supplier must notify the board in writing that
he/she wishes to change his/her current distributor and
appoint a new distributor to be effective immediately.

(i s
f“’. Fhe "? ‘]‘ d*sl E; 11? .ute.f] st ag*.e] e]te take &;.e e.u] Frently
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of the-market.))
(b) A wine supplier must notify the board if any of the
contracts or agreements listed in this rule are revised or termi-

nated by either party. ((Fhe-board-may-tmmediately-authorize
) o £ o wine distl he whelesa]

H)) (4) Price ((pest-i-ngs)) lists for new distributors—

When the board issues a new Wme dlstrlbutor license, the lic-

and-rales)) must have a price list available.

(%)) (5) Accommodation sales—The provisions of
this rule do not apply((Gend-filings-arenetrequired;)) when a
wine distributor makes an accommodation sale to another
wine distributor and this sale is made at a selling price that
does not exceed the laid-in cost of the wine being sold.
Accommodation sales may only be made when the distribu-
tor purchasing the wine is an appointed distributor of the sup-
plier, when the distributor is an authorized purchaser of the
brand and product being sold, and when the supplying dis-
tributor is appointed by the supplier.

AMENDATORY SECTION (Amending WSR 98-18-097,
filed 9/2/98, effective 10/3/98)

WAC 314-24-210 Return of wine by retailer—
Replacement—Conditions. No wine shall be returned by
any retail licensee to any wine distributor except as herein
provided.

(1) Wine which is not in a salable condition may be
returned by a retail licensee to the wine distributor from
whom purchased, provided it is immediately replaced by the
wine distributor with an identical quantity, type and brand of
wine: Provided, That if the brand of wine is not presently in
the wine distributor's stock and is not available to the distrib-
utor in the immediate future, a cash refund may be made to
the retail licensee upon the approval of the board first being
obtained.

(a) Every wine distributor shall maintain on the licensed
premises for a period of ((#we)) three years complete records
of all refunds and exchanges made under this section includ-
ing an inventory of unsalable wine returned to such distribu-
tor by any retail licensee.

(b) Such unsalable wine which requires reconditioning
or destruction shall be returned by the wine distributor to the
domestic winery which manufactured or produced the same,
or to the importer who imported such wine. When wine
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which has been returned to a domestic winery by any person
for reconditioning or destruction has been assembled at the
winery, a complete inventory in duplicate of unsalable wine
shall be filed with the board by the winery with a request that
inspection be made of the returned wine before the recondi-
tioning process or destruction is started. When wine has been
returned by the distributor to the importer who imported such
wine, a complete inventory of said wine shall be filed in
duplicate with the board by the importer with a request that
inspection be made of the returned wine before the wine is
destroyed or returned to the out-of-state manufacturer.

(c) Wine which is not in a salable condition and has been
returned to a domestic winery or importer by a distributor
may be replaced by the supplier with an identical quantity,
type, and brand of wine: Provided, That if the brand of wine
is not presently in the winery or importer's stock and is not
available to the supplier in the immediate future, a cash
refund or credit may be made to the distributor by the sup-
plier. Credit extended for the return of product should be
noted on a separate document from the original invoice.
Except as provided herein, no other adjustment, by way of a
cash refund or otherwise, shall be made by the winery or wine
distributor.

(2) Wine may be returned by a retail licensee or by a
governmental agency who has seized the same to the wine
distributor selling such wine in the event the retailer goes out
of the business of selling wine at retail or has their license
changed to a wine restricted license, and in such case a cash
refund may be made upon return of the wine, provided that
consent of the board is first had and obtained.

(3) Wine different from that ordered which has been
delivered in error to a retail licensee may be returned to a
wine distributor and either replaced with that wine which was
ordered or a cash refund may be made upon the approval of
the board first being obtained: Provided, That the error in
delivery shall be discovered and corrected within eight days
of the date the delivery was made.

(4) A distributor may return salable wine to a Washing-
ton winery provided the winery reimburses the distributor for
the cost of the wine plus the wine tax which was paid by the
distributor. The winery will then put any wine returned from
a distributor into their tax paid area at the winery.

NEW SECTION

WAC 314-28-005 Definitions. The following defini-
tion applies to distilleries.

"Domestic distillery" means any distillery licensed under
RCW 66.24.140 and located in the state of Washington.

AMENDATORY SECTION (Amending WSR 98-18-097,
filed 9/2/98, effective 10/3/98)

WAC 314-52-080 Novelty advertising. (1) Novelty
branded promotional advertising items ((shal)) which are of
nominal value, singly or in the aggregate, may be provided to
retailers by industry members. Singly or in the aggregate is
per licensed location. Such items include, but ((shal)) are
not ((be)) limited to((;)): _Trays, lighters, blotters, post cards,
pencils, coasters, menu cards, meal checks, napkins, clocks,

((wwearing-apparel;)) mugs, glasses, ((kntves; lamp-shades;or
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(—39—A—m&nu£aetufer—é1s%ﬂbmeﬁer—tmpeﬁer—)) bottle or

can openers, corkscrews, matches, printed recipes, shirts,
hats, visors, and other similar items. Branded promotional
items:

(a) Must be used exclusively by the retailer or its

employees in a manner consistent with its license;
(b) Must bear imprinted advertising matter of the indus-

try member only;

(c) May only be provided by industry members to retail-
ers and their employees;

(d) May not be provided by or through retailers or their
employees to retail customers.

(2) An industry member is not obligated to provide any
branded promotional items, and a retailer may not require an
industry member to provide such branded promotional items
as a condition for selling any alcohol to the retailer.

(3) Any industry member, retailer, or other person assert-
ing the provision of branded promotional items has resulted
or is more likely than not to result in undue influence or an
adverse impact on public health and safety. or is otherwise
inconsistent with the criteria in subsection (1) of this section,
may file a complaint with the board.

Upon receipt of a complaint the board may conduct an
investigation as it deems appropriate in the circumstances.

(a) The board may issue an administrative violation

notice to the industry member, to the retailer, or both.

(b) The recipient of the administrative violation notice

may request a hearing under chapter 34.05 RCW.

(4) An industry member or their employee ((thereef)),
may sell, and a retail licensee may purchase, for use, resale,
or distribution on the licensed premises any novelty advertis-
ing items. The price ((thereef)) shall be not less than the
((rranufacturer's-impeorter's;-or-distributer's)) industry mem-
ber's cost of acquisition. In no event shall credit be extended
to any retail licensee. The purchase by retail licensees of such
items shall be supported by invoices or signed vouchers
which shall be preserved for ((twe)) three years on the
licensed premises and available for immediate inspection by
board enforcement officers.

((H-A—manutfactarer—impeorter,—or—distributer)) (5) An
industry member who sells novelty advertising items to retail
licensees shall keep on file the original((s)) or ((eepies)) copy
of all sales slips, invoices, and other memoranda covering all
purchases of novelty advertising items ((frem)) by the ((sap-
pher—er—m&ﬂﬁfaetufer—ef—weh—}tems)) MyLmbe and
shall also keep on file a copy of all invoices, sales slips, or
memoranda reflecting the sales to retail licensees or other
disbursement of all novelty advertising items. Such records
shall be maintained in a manner satisfactory to the board and
must be preserved in the office of the ((manufacturer;
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imperter;-er-distributer)) industry member for a period of at
least ((twe)) three years after each purchase or sale. Any

manufacturer which does not maintain a principal office
within the state shall, when requested, furnish the above
required records at a designated location within the state for
review by the board.

WSR 10-01-091
PERMANENT RULES
LIQUOR CONTROL BOARD
[Filed December 16, 2009, 11:24 a.m., effective January 16, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Regulations relating to retail liquor licenses
were impacted by 2009 legislative action. Certain rules were
amended and new rules were created as part of implementing
SSB 5367, creating a nightclub liquor license, ESHB 2358,
increases in the fees for most retail liquor licenses, and part of
SSB 5834, allowing beer/wine specialty shops to sell kegs,
and allowing private clubs to sell bottled wine for off-pre-
mises consumption. Changes in current rules and creation of
new rules clarify and provide further guidance to licensees
who are impacted by the new regulations.

Citation of Existing Rules Affected by this Order:
Amending WAC 314-02-005, 314-02-010, 314-02-020, 314-
02-035, 314-02-045, 314-02-060, 314-02-065, 314-02-070,
314-02-090, 314-02-095, 314-02-100, 314-02-105, 314-02-
125, 314-02-130, 314-16-040, 314-16-110, and 314-16-160.

Statutory Authority for Adoption: RCW 66.08.030 and
66.24.600.

Adopted under notice filed as WSR 09-22-101 on
November 4, 2009.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 4, Amended 17,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 4, Amended 17, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 16, 2009.

Sharon Foster
Board Chairman

AMENDATORY SECTION (Amending WSR 08-17-067,
filed 8/19/08, effective 9/19/08)

WAC 314-02-005 What is the purpose of chapter
314-02 WAC? Chapter 314-02 WAC outlines the qualifica-
tions for the following liquor licenses and permits:

(1) Spirits, beer, and wine restaurants;

[49]
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(2) Nightclubs;

(3) Hotels;

(())) (4) Beer and/or wine restaurants;
() (5) Snack bars;

((659)) (6) Taverns;

((€6)) (1) Motels;
(D)) (8) Bed and breakfasts;

((68))) (9) Nonprofit arts organizations;
((69)) (10) Public houses;

((€#9))) (11) Grocery stores;
((E#BH)) (12) Beer/wine specialty shops; and

((E2)) (13) Beer/wine gift delivery business.

AMENDATORY SECTION (Amending WSR 08-17-067,
filed 8/19/08, effective 9/19/08)

WAC 314-02-010 Definitions. The following defini-
tions are to clarify the purpose and intent of the rules and laws
governing liquor licenses and permits. Additional definitions
can be found in RCW 66.04.010.

(1) "Adjacent" means having a common endpoint or bor-
der where the extension of the property lines of the licensed
premises contacts that common border.
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Adjacent Adijacent R Adijacent
o)
W
Adiacent Licensed Adjacent
Premises
PUBLIC RIGHT OF WAY (ROW)
NO1
Adjacent Adijacent \djacent

(2) "Banquet room" means any room used primarily for
the sale and service of food and liquor to private groups.

(3) "Customer service area" means areas where food
and/or liquor are normally sold and served to the public, i.e.,
lounges and dining areas. A banquet room is not considered a
customer service area.

(4) "Dedicated dining area." In order for an area to qual-
ify as a dedicated dining area, it must be a distinct portion of
a restaurant that is used primarily for the sale, service, and
consumption of food, and have accommodations for eating,
e.g., tables, chairs, booths, etc. See WAC 314-02-025 for
more information.

(5) "Designated area" means a space where alcohol may
be sold, served, or consumed.

(6) "Entertainer" means someone who performs for an

audience such as a disc jockey, singer, or comedian, or any-
one providing entertainment services for the licensee. An
entertainer is considered an employee of the liquor licensee

per WAC 314-01-005. Patrons participating in entertainment
are not considered employees.

7) "Entertainment" means dancing, karaoke, singin
comedy shows, concerts, TV broadcasts, contests with patron
participation and/or performing for an audience.

(8) "Food counter" means a table or counter set up for the
primary purpose of food service to customers who sit or stand
at the counter. Any alcohol served is incidental to food ser-
vice.

(M) (9) "Game room" means an area of a business set

up for the primary purpose of patrons using games or gaming
devices.
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((6%))) (10) "Liquor bar" means a table or counter where
alcohol is stored or prepared and served to customers who sit
or stand at the bar. Liquor bars can only be in lounges or in
premises where minors are not allowed at any time.

() (11) "Lounge" means the portion of a restaurant
used primarily for the preparation, sale, and service of beer,
wine, or spirits. Minors are not allowed in a lounge (see RCW
66.44.316 for information on employees and professional
musicians under twenty-one years of age).

((H9))) (12) "Minimum food service" means items such

as sandwiches, salad, soup, hamburgers, and fry orders.

(13) "Minor" means a person under twenty-one years of
age.

((GBH)) (14) "Service bar" means a fixed or portable
table, counter, cart, or similar work station primarily used to
prepare, mix, serve, and sell alcohol that is picked up by
employees or customers. Customers may not be seated or
allowed to consume food or alcohol at a service bar.

(15) "Snack food" means items such as peanuts, pop-
corn, and chips.

AMENDATORY SECTION (Amending WSR 05-22-022,
filed 10/24/05, effective 11/24/05)

WAC 314-02-020 What are the fee categories for a
spirits, beer, and wine restaurant license? (1) Per RCW
66.24.420, the annual fee for a spirits, beer, and wine restau-
rant license is graduated, as follows:
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Amount of customer service

area dedicated to dining Annual fee
100% $((4:009)) 1.105
50 - 99% $((4:699)) 1.768
Less than 50% $((2;000)) 2.210

(2) In order for an area to qualify as a dedicated dining
area it must be a separate and distinct portion of a restaurant
that is used primarily for the sale, service, and consumption
of food, and have accommodations for eating, e.g., tables,
chairs, booths, etc. Areas dedicated to live music or entertain-
ment, such as dance floors or stages are not considered dedi-
cated dining areas. Dedicated dining areas may not contain:

(a) Liquor bars (see definition under WAC 314-02-
010(2)); or

(b) Areas dedicated to games or gaming devices.

(3) The fee for a spirits, beer, and wine restaurant license
outside of an incorporated city or town will be prorated
according to the calendar quarters the licensee is open for
business. This proration does not apply in the case of a sus-
pension or revocation of the license.

(4) A duplicate license is required in order to sell liquor
from more than one site on your property. These sites must be
located on the same property and owned by the same lic-
ensee. The following types of businesses may apply for a
duplicate license:

Annual fee per duplicate

Type of Business license

Airport terminal 25% of annual license fee
Civic center (such as a con- | $((+6)) 11

vention center)

Privately owned facility $20

open to the public

AMENDATORY SECTION (Amending WSR 05-22-022,
filed 10/24/05, effective 11/24/05)

WAC 314-02-035 What are the food service require-
ments for a spirits, beer, and wine restaurant license? (1)
A spirits, beer, and wine restaurant licensee must serve at
least four complete meals. Per RCW 66.24.410(2), a com-
plete meal does not include hamburgers, sandwiches, salads,
or fry orders. For purposes of this title:

(a) "Complete meal" means an entree and at least one
additional course.

(b) "Entree" means the main course of a meal. To qualify
as one of the four required complete meals, the entree must
require the use of a dining implement to eat, and cannot con-
sist of a hamburger, sandwich, salad, or fry order.

(2) The restaurant must maintain the kitchen equipment
necessary to prepare the complete meals required under this
section and RCW 66.24.410(2).

(3) The complete meals must be prepared on the restau-
rant premises.

(4) A chef or cook must be on duty while complete meals
are offered.

(5) A menu must be available to customers that lists, at a
minimum, the required complete meals.
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(6) The food items required to maintain the menu must
be on the restaurant premises. These items must be edible.

(7) Restaurants that have one hundred percent dedicated
dining area must maintain complete meal service any time
liquor is available for sale, service, or consumption.

(8) Restaurants with less than one hundred percent dedi-
cated dining area (restaurants in the one thousand ((six))
seven hundred sixty-eight dollar or two thousand two hun-
dred ten dollar fee category) must maintain complete meal
service for a minimum of five hours a day during the hours of
11:00 a.m. and 11:00 p.m. on any day liquor is served. The
board may consider written requests for exceptions to this
requirement due to demonstrated hardship, under such terms
and conditions as the board determines are in the best inter-
ests of the public.

(a) Minimum food service, such as sandwiches, ham-
burgers, or fry orders, must be available outside of these
hours.

(b) Snacks such as peanuts, popcorn, and chips do not
qualify as minimum food service.

(9) The hours of complete meal service must be conspic-
uously posted on the premises or listed on the menu. If appli-
cable, a statement that minimum food service is available
outside of those hours must also be posted or listed on the
menu.

NEW SECTION

WAC 314-02-036 What is a spirits, beer, and wine
nightclub license? (1) This license allows a nightclub as
defined in RCW 66.04.010(28) to:

(a) Sell and serve spirituous liquor by the individual
drink for on-premises consumption;

(b) Sell and serve beer by the open bottle, can, or by tap
for on-premises consumption; and

(c) Sell and serve wine for on-premises consumption.

(2) To obtain and maintain a spirits, beer, and wine
nightclub license the nightclub must have primary business
hours between 9:00 p.m. and 2:00 a.m.

(3) There are no food requirements for a spirits, beer, and
wine nightclub license. Food sales and service are incidental
to the sale and service of alcohol.

(4) The annual fee for a spirits, beer, and wine nightclub
license is two thousand dollars.

NEW SECTION

WAC 314-02-037 What are the floor space require-
ments for a spirits, beer, and wine nightclub license? (1)
The liquor control board has the responsibility to classify
what licensed premises or what portions of a licensed pre-
mises are off limits to minors.

(a) Any areas in the licensed premises where alcohol is
sold, served, or consumed is classified as off-limits to minors
(RCW 66.44.310(2)).

(b) Minors may be allowed on the licensed premises but
only in areas where alcohol is not served or consumed.

(2) Barriers - Licensees must place barriers separating
restricted areas from areas where minors will be allowed.

(a) The barriers must clearly separate restricted areas and
must be at least forty-two inches high.
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(b) The barriers may be moveable.

(c) Liquor bars cannot be used as barriers (see definition
of liquor bar in WAC 314-02-010(10)).

(d) Entrances to restricted areas may not be wider than
ten feet. If a licensee has more than one entrance along one
wall, the total entrance areas may not exceed ten feet.

(e) "Minor prohibited" signs, as required under WAC
314-11-060(1), must be posted at each entrance to a restricted
area.

(3) If the business allows minors, the primary entrance
must open directly into a nonrestricted area. Minors must be
able to access restrooms without passing through a restricted
area.

(4) Floor plans - When applying for a spirits, beer, and
wine nightclub license, the applicant must provide to the
board's licensing and regulation division two copies of a
detailed drawing of the entire premises. If there will be dif-
ferent floor plans for different types of events that change the
location and/or dimensions of the restricted area(s), the appli-
cant must provide two copies of a detailed drawing for each
floor plan. All restricted areas must be designated on the
floor plan(s) and be approved by the board. The drawing
must be labeled with the type of event. The drawing must:

(a) Have all rooms labeled according to their use; e.g.,
lounge, dance floor, stage area, foyer, restrooms, etc.; and

(b) Have all barriers labeled in a descriptive way; e.g.,
"full wall," "half wall," etc.

NEW SECTION

WAC 314-02-038 Can a spirits, beer, and wine night-
club license exclude persons under twenty-one years of
age from the premises? A spirits, beer, and wine nightclub
licensee may exclude minors from the premises at all times.

(1) To exclude minors from the entire licensed premises
at all times, the applicant must:

(a) Indicate during the liquor license application process
that he/she does not wish to have minors on the entire pre-
mises at all times; or

(b) If already licensed as a spirits, beer, and wine night-
club license that allows minors, the licensee may request per-
mission from the board's licensing and regulation division to
exclude minors at all times. See WAC 314-02-130 for
instructions on requesting this approval.

(2) Spirits, beer, and wine nightclub licensees who
exclude minors from the premises may not employ minors.
(See WAC 314-11-040 for more information on employing
minors.)

NEW SECTION

WAC 314-02-039 What type of restrictions may be
placed on a spirits, beer, and wine nightclub license? (1)
Local government may petition the board to request further
restrictions be imposed on a spirits, beer, and wine nightclub
license in the interest of public safety. Public safety does not
include items such as noise ordinances and trash pickup.

(a) The local authority must request any additional
restrictions within twenty days from the date of the local
authority notice sent by the board.
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A request for additional restrictions must be accompa-
nied by a written explanation for the restriction and how the
restriction relates to public safety.

(b) If the local authority requests further restrictions on
the license, the board will notify the applicant of the local
authorities' request.

(¢) Any restrictions requested by the local authority and
approved by the board may be enforced by the board.

(d) The board may impose the restriction of a "good
neighbor agreement" requested by the local authority, but
will not enforce agreements between a local authority and
liquor licensee or applicant.

(2) The local authority, the applicant, or the licensee may
request an administrative hearing per chapter 34.05 RCW if
they disagree with the decision the board makes on additional
restrictions to the license, based on the interest of public
safety.

AMENDATORY SECTION (Amending WSR 05-22-022,
filed 10/24/05, effective 11/24/05)

WAC 314-02-045 What is a beer and/or wine restau-
rant license? (1) Per RCW 66.24.320 and 66.24.354, this
license allows a restaurant to:

Privilege Annual fee
(a) Serve beer by the bottle or can or by | $((2660)) 221
tap for on-premises consumption.

(b) Serve wine for on-premises con- $((209)) 221
sumption (see RCW 66.24.320 regarding

patrons removing recorked wine from

the premises).

(¢) Sell beer and/or wine in the original, | $((426)) 133

unopened containers for off-premises
consumption.

(d) Sell tap beer for off-premises con-
sumption in a sanitary container holding | with off-pre-
less than four gallons of beer, and mises privilege
brought to the premises by the purchaser. | outlined in sub-
section (c).

In conjunction

(e) Sell beer in kegs or other containers
holding at least four gallons of beer (see
WAC 314-02-115 regarding the require-
ments for registering kegs).

In conjunction
with off-pre-
mises privilege
outlined in sub-
section (c).

(2) All applicants for a beer and/or wine restaurant
license must establish, to the satisfaction of the board, that the
premises will operate as a bona fide restaurant, as defined in
RCW 66.04.010(30). Minimum food service is required, as
defined in WAC 314-02-010(12).

(3) If a beer and/or wine restaurant's dedicated dining
area comprises less than fifteen percent of the total customer
service area, the premises must maintain a tavern license (see
WAC 314-02-070 regarding the tavern license).
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AMENDATORY SECTION (Amending WSR 00-07-091,
filed 3/15/00, effective 4/15/00)

WAC 314-02-060 What is a caterer's endorsement?
(1) A spirits, beer, and wine restaurant and a beer and/or wine
restaurant applicant or licensee may apply for a caterer's
endorsement, in order to extend the on-premises license priv-
ilege to allow the sale and service of liquor at approved loca-
tions other than the licensed premises. See RCW
66.24.420(6) and RCW 66.24.320(2) for more information
about this endorsement.

(2) The annual fee for this endorsement is three hundred

((Ffey)) eighty-seven dollars.

AMENDATORY SECTION (Amending WSR 00-07-091,
filed 3/15/00, effective 4/15/00)

WAC 314-02-065 What is a snack bar license? (1) Per
RCW 66.24.350, a snack bar license allows a licensee to
serve beer by the opened bottle or can for on-premises con-
sumption only.

(2) Snack bar licensees must have snack food, as defined
in WAC 314-02-010(15), available whenever beer is sold or
served.

(3) Snack bars must have designated seating for on-pre-
mises consumption of beer.

(4) The annual fee for this license is one hundred

((twenty-five)) thirty-eight dollars.

AMENDATORY SECTION (Amending WSR 00-07-091,
filed 3/15/00, effective 4/15/00)

WAC 314-02-070 What is a tavern license? (1) Per
RCW 66.24.330 and 66.24.354, this license allows a tavern
to:

Annual fee
$((260)) 221

Privilege

(a) Serve beer by the bottle or can or by
tap for on-premises consumption.

(b) Serve wine for on-premises consump- | $((200)) 221
tion.

(c) Sell beer and/or wine in the original, | $((426)) 133
unopened containers for off-premises

consumption.

(d) Sell tap beer for off-premises con-
sumption in a sanitary container holding | with off-pre-
less than four gallons of beer, and mises privilege
brought to the premises by the purchaser. | outlined in sub-
section (c).

In conjunction

(e) Sell beer in kegs or other containers
holding at least four gallons of beer (see
WAC 314-02-110 regarding the require-
ments for registering kegs).

In conjunction
with off-pre-
mises privilege
outlined in sub-
section (c).

(2) A tavern licensee may not allow persons under
twenty-one years of age on the premises at any time (see
RCW 66.44.316 for information regarding employees and
professional musicians under twenty-one years of age).
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AMENDATORY SECTION (Amending WSR 00-07-091,
filed 3/15/00, effective 4/15/00)

WAC 314-02-090 What is a nonprofit arts organiza-
tion license? (1) Per RCW 66.24.495, this license allows a
bona fide nonprofit organization to sell beer, wine, and spirits
by the individual serving in conjunction with artistic or cul-
tural exhibitions or performances.

(2) The nonprofit organization must be organized and
operated for the purpose of providing artistic or cultural exhi-
bitions, presentations, or performances or cultural or art edu-
cation programs for viewing by the general public. See RCW
66.24.495(2) for specific organizational requirements.

(3) Alcohol sales and consumption may only occur in the
lobby area and/or restricted bar area of the premises prior to
the commencement of an exhibition or performance and dur-
ing intermission.

Alcohol is not allowed in the performance seating areas
of the facility.

(4) The annual fee for this license is two hundred fifty
dollars.

AMENDATORY SECTION (Amending WSR 05-22-022,
filed 10/24/05, effective 11/24/05)

WAC 314-02-095 What is a public house license? (1)
Per RCW 66.24.580, a public house licensee is allowed to:

(a) Manufacture between two hundred fifty gallons and
two thousand four hundred barrels of beer on the premises
per year;

(b) Serve beer by the bottle or can or by tap for on-pre-
mises consumption; and

(c) Serve wine for on-premises consumption (see RCW
66.24.320 regarding patrons removing recorked wine from
the premises).

(2) The annual fee for this license is one thousand one
hundred five dollars.

(3) If a public house licensee wishes to allow persons
under twenty-one years of age on the premises, the licensee
must meet the requirements of a beer and/or wine restaurant
license, per WAC 314-02-045 and 314-02-025.

(4) Public house licensees may apply for a spirits, beer,
and wine restaurant license, in order to sell spirits by the indi-
vidual serving for on-premises consumption (see WAC 314-
02-015).

AMENDATORY SECTION (Amending WSR 00-07-091,
filed 3/15/00, effective 4/15/00)

WAC 314-02-100 What is a grocery store license? (1)
Per RCW 66.24.360, a grocery store license allows a licensee
to sell beer and/or wine for off-premises consumption.

(2) The annual fee for this license is one hundred ((fifty))
sixty-six dollars.

(3) In order to obtain and maintain a grocery store
license, the premises must be stocked with an inventory of at
least three thousand dollars wholesale value of food for
human consumption, not including soft drinks, beer, or wine.
This minimum inventory must be:

(a) Stocked within the confines of the licensed premises;
and
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(b) Maintained at the premises at all times the business is
licensed, with the exception of:

(1) The beginning and closing inventory for seasonal
operations; or

(ii)) When the inventory is being sold out immediately
prior to discontinuing or selling the business.

(4) A grocery store licensee may sell beer in kegs or
other containers holding at least four gallons and less than
five and one-half gallons of beer. See WAC 314-02-115
regarding keg registration requirements.

(5) A grocery store applicant or licensee may apply for
an international exporter endorsement for five hundred dol-
lars a year, which allows the sale of beer and wine for export
to locations outside the United States.

AMENDATORY SECTION (Amending WSR 04-19-156,
filed 9/22/04, eftective 10/23/04)

WAC 314-02-105 What is a beer and/or wine spe-
cialty store license? (1) Per RCW 66.24.371, a beer and/or
wine specialty store license allows a licensee to sell beer
and/or wine for off-premises consumption.

(2) The annual fee for this license is one hundred eleven
dollars.

(3) Qualifications for license—To obtain and maintain a
beer and/or wine specialty store license, the premises must be
stocked with an inventory of beer and/or wine in excess of
three thousand dollars wholesale value. This inventory must
be:

(a) Stocked within the confines of the licensed premises;
and

(b) Maintained on the premises at all times the premises
is licensed, with the exception of beginning and closing
inventory for seasonal operations or when the inventory is
being sold out immediately prior to discontinuing or selling
the business.

(4) Qualifications to sample—A beer and/or wine spe-
cialty store licensee may allow customers to sample beer and
wine for the purpose of sales promotion, if the primary busi-
ness is the sale of beer and/or wine at retail, and the licensee
meets the requirements outlined in either ((subseetienr)) (a) or
((subseetten)) (b) of this ((rule)) subsection:

(a) A licensee's gross retail sales of beer and/or wine
exceeds fifty percent of all gross sales for the entire business;
or

(b) The licensed premises is a beer and/or wine specialty
store that conducts bona fide cooking classes for the purpose
of pairing beer and/or wine with food, under the following
conditions:

(i) The licensee must establish to the satisfaction of the
board that the classes are bona fide cooking courses. The lic-
ensee must charge participants a fee for the course(s).

(i1) The sampling must be limited to a clearly defined
area of the premises.

(iii) The licensee must receive prior approval from the
board's licensing and regulation division before conducting
sampling with cooking classes.

(iv) Once approved for sampling, the licensee must pro-
vide the board's enforcement and education division a list of
all scheduled cooking classes during which beer and/or wine
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samples will be served. The licensee must notify the board at
least forty-eight hours in advance if classes are added.

(5) Licensees who qualify for sampling under subsection
(4) of this rule may sample under the following conditions:

(a) No more than a total of eight ounces of alcohol may
be provided to a customer during any one visit to the pre-
mises;

(b) Each sample must be two ounces or less; and

(c) No more than one sample of any single brand and
type of beer or wine may be provided to a customer during
any one Vvisit to the premises.

(6) A beer and/or wine specialty store licensee may sell
beer in kegs or other containers holding at least four gallons

((endess-thanfive-and-one-half gallons)) of beer. See WAC

314-02-115 regarding keg registration requirements.

AMENDATORY SECTION (Amending WSR 00-07-091,
filed 3/15/00, effective 4/15/00)

WAC 314-02-125 What types of activities on a
licensed premises require notice to the board? Liquor lic-
ensees must notify their local enforcement office in writing at
least forty-eight hours before conducting the following activ-
ities:

(1) Male/female dance reviews, subject to the provisions
of WAC ((344-16-125)) 314-11-050;

(2) Live boxing or wrestling;

(3) Contests or games where patrons are part of the
entertainment; and

(4) Hours of operation in between 2:00 a.m. and 6:00
a.m. for licensees that sell liquor for on-premises consump-
tion.

AMENDATORY SECTION (Amending WSR 00-07-091,
filed 3/15/00, effective 4/15/00)

WAC 314-02-130 What types of changes to a licensed
premises require board approval? The following changes
to a licensed premises require prior board approval, by sub-
mitting a form provided by the board's licensing and regula-
tion division:

Approval process and

Type of alteration

timeline

1)

* excluding persons under
twenty-one years of age
from a spirits, beer, and
wine restaurant or a spirits,
beer, and wine nightclub;

* excluding persons under
twenty-one years of age
from the dining area of a
beer and/or wine restaurant;
« reclassifying a lounge as
open to persons under
twenty-one years of age;

(a) The board’s licensing
and regulation division will
respond to the request for
alteration within five busi-
ness days.

(b) The licensee may begin
liquor service in conjunction
with the alteration as soon as
approval is received.
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Type of alteration

Approval process and
timeline

* extending the location of
alcohol service, such as a
beer garden or patio/deck
service (areas must be
enclosed with a barrier a
minimum of forty-two
inches in height);

* storing liquor off of the
licensed premises;

* initiating room service in a
hotel or motel when the res-
taurant is not connected to
the hotel or motel;

« installing a pass-through
window for walk-up cus-
tomers; and

* using a licensed premises
as an access to another busi-
ness.

@

* any alteration that affects
the size of a premises' cus-
tomer service area.

(c¢) Board approval will be
based on the alteration meet-
ing the requirements out-
lined in this title.

(a) The board's licensing and
regulation division will
respond to the licensee's

request for alteration within
five business days.

(b) The licensee must con-
tact their local liquor control
agent when the alteration is
completed.

(c) The licensee may begin
liquor service in conjunction
with the alteration after the
completed alteration is
inspected by the liquor con-
trol agent.

(d) Board approval will be
based on the alteration meet-
ing the requirements out-
lined in this title.

AMENDATORY SECTION (Amending WSR 01-06-014,
filed 2/26/01, effective 3/29/01)

WAC 314-16-040 ((Prieetist:)) Drink menu. No
holder of a beer and/or wine restaurant license shall advertise
for sale, nor sell, any mixed drink under the name of "Old
Fashioned," "Whiskey Sour," "Singapore Sling," "Martini,"
"Manhattan," nor any other name which, by long and general
usage, has become associated in the public mind as being the
name of a mixed drink made from spirituous liquor, unless
the name of such drink is prefaced by the word "wine," such
as Wine Old Fashioned. The holder of a beer and/or wine res-
taurant license may advertise for sale, mix, compound or sell
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upon order, mixed drinks made from one or more wines
under a name which does not conflict with this section.

AMENDATORY SECTION (Amending WSR 98-18-097,
filed 9/2/98, effective 10/3/98)

WAC 314-16-110 Liquor purchases by spirits, beer,
and wine ((restatrant—elub-andsportsientertaiment
faeility)) licensees. (1) Any employee authorized by the
board may sell spirituous liquor at a discount of fifteen per-
cent from the retail price fixed by the board, together with all
taxes, to any spirits, beer and wine restaurant, spirits, beer,
and wine nightclub, spirits, beer, and wine club or
sports/entertainment facility licensee upon presentation to
such employee at the time of purchase of a special permit
issued by the board to such licensee or through such other
means of insuring identification of the authorized purchaser
as are approved by the board((+—Previded;however,That)).
Prior to license delivery, a new licensee ((ertransferee)) may,
with board authorization, be sold discount liquor and beer
and wine purchased under Title 66 RCW for the purpose of
stocking the premises. The employee shall at the time of sell-
ing any spirituous liquor to a spirits, beer and wine restaurant,
spirits, beer, and wine nightclub, spirits, beer, and wine club
or sports/entertainment facility licensee make a record of the
liquor so sold, together with the name of the spirits, beer and
wine restaurant, spirits, beer, and wine nightclub, spirits,
beer, and wine club or sports/entertainment facility licensee
making the purchase. No sale of beer, wine, or spirituous
liquor shall take place until the premises of the new licensee
((er-transferee)) have been inspected by the board and the
spirits, beer and wine restaurant, spirits, beer, and wine night-
club, spirits, beer, and wine club or sports/entertainment
facility license is delivered.

(2) Every spirits, beer and wine restaurant, spirits, beer,
and wine nightclub, spirits, beer, and wine club or
sports/entertainment facility licensee, upon purchasing any
spirituous liquor from the board, shall immediately cause
such liquor to be delivered to his or her licensed premises,
and he or she shall not ((thereafter)) remove or permit to be
removed from said premises any bottle or other container
containing such liquor, except pursuant to chapter 314-70
WAC or to return it to a state liquor store or agency, nor shall
he or she dispose or allow to be disposed the liquor contained
therein in any manner except as authorized by his or her
license((:—Provided; however,That)). A delivery service
business may pick up more than one liquor order on the same
day so long as each of said orders are delivered in the normal
course of business on the same day without detour or diver-
sion, except for those stops and deliveries as may be neces-
sary to make deliveries to the other licensees whose order is
also on the particular delivery vehicle. The possession of any
bottle or other container purchased from the board at a dis-
count by any person other than the licensee or said licensee's
agents or employees who purchased the same, or the posses-
sion thereof at any place which is not the licensed premises of
the licensee who purchased such liquor, shall be prima facie
evidence that the licensee unlawfully permitted the removal
thereof from his or her licensed premises((:—Previded;)). The
licensee who permanently discontinues business, other than
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as aresult of a legal distraint action, may remove open bottles
of liquor from the premises for personal use upon payment to
the board of an amount to be determined by the board in lieu
of the discount and tax exemption in effect at that time.

(3) No licensee shall keep in or on the licensed premises
any spirituous liquor which was not purchased from the
board at a discount((+—Previded;Fhat)). Spirituous liquor not
purchased at a discount from the board may be kept in or on
the licensed premises under authority of a banquet permit
issued pursuant to RCW 66.20.010(3) and chapter 314-18
WAC, but only during the specific date and time for which
the banquet permit was issued((:—Previded;,further;That)).
Notwithstanding any other provision of Title 314 WAC, a
spirits, beer and wine licensee may display antique, unusual,
or unique liquor bottles with or without liquor on the licensed
premises if such bottles are used as part of the decor, and any
such bottles containing liquor are locked securely in display
cases, and are not for sale.

(4) No person, including anyone acting as the agent for
another other than a spirits, beer and wine licensee shall keep
or possess any bottle or other container containing spirituous
liquor which was purchased from the board at a discount
except as provided in subsection (2) of this section.

(5) All spirituous liquor in and on the licensed premises
shall be made available at all times by every licensee for
inspection by the board, and such licensee shall permit any
authorized inspector of the board to make such tests or anal-
yses, by spirit hydrometer or otherwise, as the inspector
deems proper. Such inspectors are authorized to seize as evi-
dence any bottles or other containers and the contents thereof
which they have determined have been reused, refilled, tam-
pered with, adulterated, diluted, fortified or substituted.

AMENDATORY SECTION (Amending WSR 07-02-076,
filed 12/29/06, effective 1/29/07)

WAC 314-16-160 Purchases—Reports. (1) Failure by
((tieensees)) industry members and retailers to keep accurate
accounting records which result in the extension of or receipt
of credit from ((a-manufactarer,importer;or-distributer)) an
industry member through the use of a prior cash deposit
which is overextended may result in administrative action
being taken against the liquor license.

(2) Prior to license delivery, a new beer and/or wine
((Hicensee-ortransferee)) retailer may, with board authoriza-
tion, be sold beer and/or wine for the purpose of stocking the
premises. No retail sale of beer and/or wine shall take place
until the applicant premises have been inspected by the board
and the liquor license is delivered.

WSR 10-01-097
PERMANENT RULES
CENTRAL WASHINGTON UNIVERSITY
[Filed December 16, 2009, 1:45 p.m., effective January 16, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: New rule for creation of a carpool permit.

Statutory Authority for Adoption: RCW 28B.10.528
and 28B.35.120(12).
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Adopted under notice filed as WSR 09-22-103 on
November 4, 2009.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 11, 2009.

James L. Gaudino

President

NEW SECTION

WAC 106-116-313 Carpool permits. (1) Carpool per-
mits may be issued to employees and students. One transfer-
able permit will be issued by parking services for each car-
pool. This permit is transferable only among the registered
members of the carpool. This permit must be displayed in
accordance with the instructions provided with the permit.
Parking services will establish the number of persons needed
to make up a carpool group. A carpool group must commute
to the campus in the same vehicle and live outside the buffer
zone established by parking services (http://www.cwu.edu/
~parking). Carpool vehicles must be parked in designated
parking stalls.

(2) Violations of this section will be subject to a fine
and/or revocation of the carpool permit.

WSR 10-01-099
PERMANENT RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed December 17, 2009, 9:08 a.m., effective January 17, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This rule establishes approval criteria and pro-
cesses for multidistrict on-line learning providers intending
to serve students in grades K through 12 enrollment in Wash-
ington public school districts. SSB 5410, chapter 542, Laws
of 2009, requires the office of superintendent of public
instruction to develop and implement approval criteria and a
process for approving multidistrict on-line providers, a pro-
cess for monitoring and if necessary rescinding the approval
of courses or programs offered by an on-line course provider,
and an appeals process. The criteria and processes shall be
adopted by rule by December 1, 2009.



Washington State Register, Issue 10-01

Beginning with the 2011-12 school year, school districts
may claim state basic education funding, to the extent other-
wise allowed by state law, for students enrolled in on-line
courses or programs only if the on-line courses or programs
are: (a) Offered by an approved multidistrict on-line pro-
vider; (b) offered by a school district on-line learning pro-
gram if the program serves the district's own resident students
and ten percent or fewer nonresident students; or (c) offered
by a regional on-line learning program via an interdistrict
cooperative programs agreement.

Citation of Existing Rules Affected by this Order: None,
new chapter 392-502 WAC, On-line learning—Approval of
multidistrict on-line providers.

Statutory Authority for Adoption: SSB 5410, chapter
542, Laws of 2009.

Adopted under notice filed as WSR 09-19-150 on Sep-
tember 23, 2009.

Changes Other than Editing from Proposed to Adopted
Version: Based on feedback from the public hearing, a new
section was added describing requirements for school board
policy on on-line learning. Also based on public comment
and feedback from the on-line learning advisory committee,
text was added to provide additional clarity to existing
requirements, but no substantive changes to the purpose and
intent of the rule were made.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 11, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 11, Amended 0, Repealed 0.

Date Adopted: December 1, 2009.

Randy 1. Dorn
State Superintendent

of Public Instruction
Chapter 392-502 WAC

ON-LINE LEARNING—APPROVAL OF MULTIDIS-
TRICT ON-LINE PROVIDERS

NEW SECTION

WAC 392-502-001 Authority. The authority for these
rules is chapter 34.05 RCW which authorizes the superinten-
dent of public instruction to adopt rules regarding approval of
multidistrict on-line providers.
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NEW SECTION

WAC 392-502-005 Purposes. The purpose of this
chapter is to develop and implement criteria and processes
for approving multidistrict on-line providers in order to fur-
ther on-line learning opportunities for K-12 students in
Washington state.

NEW SECTION

WAC 392-502-010 Definitions. As used in this chapter,
the term:

(1) "Multidistrict on-line provider" means:

(a) A private or nonprofit organization that enters into a
contract with a school district to provide on-line courses or
programs to K-12 students from more than one school dis-
trict;

(b) A private or nonprofit organization or a school dis-
trict that enters into contracts with multiple school districts to
provide on-line courses or programs to K-12 students from
those districts; or

(¢) Except as provided in (c)(i) and (ii) of this subsection,
a school district that provides on-line courses or programs to
students who reside outside the geographic boundaries of the
school district.

(1) "Multidistrict on-line provider" does not include a
school district on-line learning program in which fewer than
ten percent of the students enrolled in the program are from
other districts under the interdistrict student transfer provi-
sions of RCW 28A.225.225. If, at the end of a school year,
the annual average headcount for that school year of students
who reside outside the geographic boundaries of a school dis-
trict and are enrolled in a school district on-line program
increases to ten percent or more of the total program enroll-
ment headcount, the program shall be required to apply as a
multidistrict on-line provider in the next approval cycle. The
program can continue operating the year of the required
approval review, but not the following school year unless
approved as a multidistrict on-line provider.

(i1) "Multidistrict on-line provider" also does not include
regional on-line learning programs that are jointly developed
and implemented by two or more school districts or an educa-
tional service district through an interdistrict cooperative pro-
gram agreement that addresses, at minimum, how the dis-
tricts share student full-time equivalency for state basic edu-
cation funding purposes and how categorical education
programs, including special education, are provided to eligi-
ble students unless at the end of a school year, the annual
average headcount for that school year of students who reside
outside the geographic boundaries of those school districts
and are enrolled in the regional on-line program increases to
ten percent or more of the total program enrollment head-
count, the program shall be required to apply as a multidis-
trict on-line provider in the next approval cycle. The pro-
gram can continue operating the year of the required approval
review, but not the following school year unless approved as
a multidistrict on-line provider.

(2) "On-line course" means a course that:

(a) Is delivered primarily electronically using the inter-
net or other computer-based methods; and
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(b) Is taught by a teacher primarily from a remote loca-
tion. Students enrolled in an on-line course may have access
to the teacher synchronously, asynchronously, or both.

An on-line course may be delivered to students at school
as part of the regularly scheduled school day. An on-line
course also may be delivered to students, in whole or in part,
independently from a regular classroom schedule, but such
courses must comply with RCW 28A.150.262 and WAC
392-121-182 to qualify for state basic education funding.

(3) "On-line school program" means a school program
that:

(a) Is delivered primarily electronically using the inter-
net or other computer-based methods;

(b) Is taught by a teacher primarily from a remote loca-
tion. Students enrolled in an on-line program may have
access to the teacher synchronously, asynchronously, or both;

(c) Delivers a part-time or full-time sequential program;
and

(d) Has an on-line component of the program with on-
line lessons and tools for student and data management.

An on-line school program may be delivered to students
at school as part of the regularly scheduled school day. An
on-line school program also may be delivered to students, in
whole or in part, independently from a regular classroom
schedule, but such programs must comply with RCW
28A.150.262 and WAC 392-121-182 to qualify for state
basic education funding.

(4) "Accrediting organizations" means the designated
bodies identified by the superintendent of public instruction
after consultation with the Washington council for on-line
learning and published on the superintendent of public
instruction web site. Accrediting organizations are for pro-
viders to use to satisfy the accreditation qualification for
being an approved multidistrict on-line provider.

(5) "Approval" means the provider may offer courses/
programs taught by Washington certified teachers to Wash-
ington students, and districts can claim the students for basic
education funding starting with the 2011-12 school year.

(6) For the purposes of this section, "primarily" is
defined as more than half.

NEW SECTION

WAC 392-502-020 Multidistrict on-line provider
approval process and timeline. (1) Multidistrict on-line
providers as defined in WAC 392-502-010 must complete the
approval process as specified in this subsection in order to be
eligible for listing as an approved multidistrict provider on
the OSPI web site; and for school districts to claim state basic
education funding for students enrolled in those approved
multidistrict on-line courses or programs beginning in the
2011-12 school year and to the extent otherwise allowed by
state law.

When questions arise whether an entity is subject to
approval as a multidistrict on-line course or program pro-
vider, the final determination will be made by the superinten-
dent of public instruction taking into consideration the intent
of the SSB 5410 legislation.

(2) The superintendent of public instruction shall make a
first round of approval decisions by April 1, 2010, for those
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multidistrict on-line providers applying for approval. Subse-
quent approval decisions shall be made annually by Novem-
ber 1, 2010, and each subsequent year.

Application for

approval Application due Approval

available date decisions made by
Initial December 31, January 31, 2010 April 1,2010
Approval 2009
Fall 2010 July 1, 2010 September 1, November 1, 2010
Approval 2010
Cycle
Subsequent April 1 September 1 November 1
Approvals

For each of the dates on the table above, the effective dates move to the
subsequent business day if they fall on a holiday or weekend; all are
5:00 p.m. deadlines.

(3) Any multidistrict on-line provider that was approved
by the digital learning commons or accredited by the North-
west association of accredited schools before July 26, 2009,
and meets the Washington state teacher certification require-
ments is exempt from the initial approval process until
August 31, 2012, but must comply with the process for
renewal of approvals and must comply with approval require-
ments including the approval assurances and criteria.

(4) If at the end of a given school year, the annual aver-
age headcount for that school year of students who reside out-
side the geographic boundaries of a school district or regional
on-line learning program and are enrolled in a school district
on-line program or regional on-line learning program
increases to ten percent or more of the total program enroll-
ment headcount, the program shall:

(a) Be required to seek approval in the upcoming
November cycle in order to be eligible to claim state basic
education funding the subsequent school year.

(b) Continue operating the year of the required review,
but not the following school year unless approved as a multi-
district on-line provider.

(5) Multidistrict on-line providers seeking approval will
submit an application outlined on the superintendent of pub-
lic instruction web site which will be reviewed for compli-
ance with the requested assurances and designated approval
criteria and must meet or exceed the acceptable defined
score.

(6) The superintendent of public instruction will notify
provider applicants of the results of the review, including
feedback about the assurances and criteria that were not in
compliance, by April 1, 2010, for the initial round of approv-
als and by November 1, 2010, and each subsequent year after
that.

(7) Any modifications to the conditions for approval,
required assurances, approval criteria, and application forms
will appear on the superintendent of public instruction web
site by July 1, 2010, and April 1st each subsequent year.
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NEW SECTION

WAC 392-502-030 Approval assurances and criteria.
(1) In order to be approved, multidistrict on-line providers
must meet the following assurances and criteria.

(a) The following required assurances include, but are
not limited to:

(i) Have accreditation through an accrediting body as
defined in WAC 392-502-010.

(i1) Offer courses/programs eighty percent aligned to
Washington state academic standards.

(iii) Demonstrate that all teachers are certificated in
accordance with chapter 181-82 WAC.

(iv) For multidistrict on-line providers that offer high
school courses, the courses offered by the provider must be
eligible for high school credit per WAC 180-51-050. (How-
ever, final decisions regarding the awarding of high school
credit shall remain the responsibility of school districts.)

(v) Courses meet the credit/content requirements as out-
lined in any respective WAC:s.

(vi) Advanced placement courses have all been approved
via the college board advanced placement course audit.

(vii) Data management systems ensure all student infor-
mation remains confidential, as required by the Family Edu-
cational Rights and Privacy Act (FERPA).

(viii) Web systems meet specified accessibility conform-
ance levels.

(ix) Provide all information as directed or as requested
by the office of superintendent of public instruction, the sec-
retary for the department of education, and other federal offi-
cials for audit, program evaluation compliance, monitoring,
and other purposes and to maintain all records for the current
year and three previous years.

(x) Inform the office of superintendent of public instruc-
tion in writing of any significant changes to the program
including, but not limited to, changes in assurances, program
description, fiscal status, or ownership.

(xi) Uphold any pertinent federal or state laws, rules or
regulations, in the delivery of the on-line courses or pro-
grams.

(xii) The applicant retains responsibility for the quality
of courses and content offered, regardless of any third-party
contractual arrangements, partnerships or consortia, contrib-
uting to the content or delivery of the on-line courses or pro-
grams.

(xiii) Comply with the state assessment requirements.

(xiv) All career and technical education (CTE) courses
are aligned to Washington state CTE program standards.

(b) The following criteria categories must be met
through evidence submitted with the application at an accept-
able level established by the superintendent of public instruc-
tion. Criteria shall include, but are not limited to:

(i) Course content and instructional design incorporating
course goals and outcomes, materials and content organiza-
tion, and student engagement.

(ii) Classroom management incorporating grading and
privacy policies, internet etiquette, and expectations for com-
munications.

(iii) Student assessment incorporating various types, fre-
quent feedback, and appropriateness for the on-line learning
environment.
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(iv) Course evaluation and management incorporating
strategies for obtaining feedback about the courses/programs
and processes for quality assurance and updating content.

(v) Student support incorporating policies and systems to
enhance the students' learning experience and their success.

(vi) Mentor support incorporating strategies and systems
to allow them to support student success.

(vii) Technology elements, requirements and support
including descriptions and ease of navigation.

(viii) Staff development and support including training
and on-line instructor performance reviews conducted on a
planned and regularly scheduled basis.

(ix) Program management including timeliness and qual-
ity of teachers' responses to students, handling of fees,
prompt distribution of materials and processing of enroll-
ments, and handling fees and payments.

(2) The approval criteria with explanations and sug-
gested supporting evidence will be posted on the superinten-
dent of public instruction web site by December 31, 2009,
and any modifications to those will appear by July 1, 2010,
and by April 1st each subsequent year after review by the on-
line learning advisory committee and the state board of edu-
cation.

(3) Applications will be reviewed by a committee
selected by the superintendent of public instruction for their
experience and expertise. The committee will be provided
orientations and training to review and score the multidistrict
on-line provider applications using the approval criteria and
scoring protocols.

(4) When developing local or regional on-line learning
programs, school districts shall incorporate the approval cri-
teria developed by the superintendent of public instruction
into the program design.

NEW SECTION

WAC 392-502-040 Appeal of the superintendent's
decision. (1) Provider applicants not approved may file an
appeal to the superintendent of public instruction for recon-
sideration within fifteen business days of notification of
denial. The provider must provide specific, objective infor-
mation that details the basis for their appeal.

(2) The superintendent of public instruction shall act
upon the appeal and notify the applicant in writing whether
the appeal was approved or denied within forty-five business
days. This deadline for acting on the appeal may be extended
if additional information is required from the applicant.

(3) Decisions made by the superintendent of public
instruction under WAC 392-502-020 may be appealed as
provided for in RCW 34.05.514.

NEW SECTION

WAC 392-502-050 Approval duration and condi-
tions for approval. Approvals will be for the four subse-
quent consecutive full school years.

(1) Grandfathered multidistrict on-line providers are
granted their initial approval only until August 31, 2012, and
must be approved in a renewal process prior to that date in
order to continue offering their courses/school programs for
the 2012-13 school year.
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(2) Multidistrict providers that have been approved shall
annually be required to provide information on the following:
(a) On-line provider's overall instructional program;

(b) Content of individual on-line courses and on-line
school programs;

(c) Direct link to the on-line provider's web site;

(d) Registration information for on-line learning pro-
grams and courses;

(e) Teacher qualifications;

(f) Student-to-teacher ratios as defined by the superin-
tendent of public instruction;

(g) Course completion and pass rates as defined by the
superintendent of public instruction; and

(h) Other evaluative and comparative information
requested by the superintendent of public instruction.

(3) Carry out the program/courses described in the
approval application, abide by the assurances listed in WAC
392-502-030 and certified in the application process and
maintain the approval criteria listed in WAC 392-502-030.

NEW SECTION

WAC 392-502-060 Rescinding approvals. (1)
Approved multidistrict on-line providers that fail to comply
with the conditions of approval in WAC 392-502-050, may
be subject to rescindment of approval.

(2) Process for rescindment.

(a) Providers will be notified when there is substantial
evidence that they are not meeting one or more of the
approval conditions and that rescindment is being consid-
ered. The letter shall state the specific areas of concern.

(b) The provider will be invited to submit a corrective
action plan with a timeline to address the specific areas of
concern.

(c) The superintendent of public instruction shall con-
sider the corrective action plan and make a determination
whether it satisfactorily addresses the specific areas of con-
cern, whether additional actions are necessary, or the plan is
substantially incomplete and the approval should be immedi-
ately rescinded. Before making this decision, the superinten-
dent shall provide an opportunity for the multidistrict on-line
provider to clarify and adjust their plan.

(d) Recognizing the serious nature of rescindment and its
potential impact on students, districts and providers, the
superintendent of public instruction will only rescind approv-
als if he or she finds that the multidistrict on-line provider is
unwilling to take the necessary corrective actions to bring the
courses/programs in compliance with the approval assur-
ances and criteria. If the superintendent of public instruction
determines that a multidistrict on-line provider's approval
must be rescinded, the implementation of the rescindment
shall, to the greatest extent possible, be timed to prevent
unnecessary disruption to the education of the students.

(e) The superintendent of public instruction reserves the
right to immediately rescind approval of any provider where
conditions exist that jeopardize academic or fiscal integrity or
compromise the health and safety of students or staff.

(3) Rescinded providers are responsible for communicat-
ing that change in status to their clients. The superintendent
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of public instruction will remove rescinded providers from
the agency’s web site.

(4) Rescinded providers are permitted to submit for reap-
proval during subsequent approval application periods.

NEW SECTION

WAC 392-502-070 Renewal process. (1) The approval
period is four years, and the renewal process is the same as
the approval process.

(2) Approved providers must initiate their renewal no
later than the approval cycle in their fourth year of approved
status in order to maintain approval for the following school
year.

NEW SECTION

WAC 392-502-080 Approval required for state fund-
ing. (1) Beginning with the 2011-12 school year, school dis-
tricts may claim state basic education funding, to the extent
otherwise allowed by state law, for students enrolled in on-
line courses or programs only if the on-line courses or pro-
grams are:

(a) Offered by a multidistrict on-line provider approved
by the superintendent of public instruction;

(b) Offered by a school district on-line learning program
if the program serves students who reside within the geo-
graphic boundaries of the school district, including school
district programs in which fewer than ten percent of the pro-
gram's students reside outside the school district's geographic
boundaries; or

(c) Offered by a regional on-line learning program
jointly developed and offered by two or more school districts
or an educational service district through an interdistrict
cooperative or consortium program agreement in which
fewer than ten percent of the program's students reside out-
side the school districts' geographic boundaries.

(2) Criteria shall be established by the superintendent of
public instruction to allow on-line courses that have not been
approved by the superintendent of public instruction to be eli-
gible for state funding if the course is in a subject matter in
which no courses have been approved and, if it is a high
school course, the course meets Washington high school
graduation requirements. These criteria will be posted on the
superintendent of public instruction web site by December
31, 2009, and any modifications to those will appear by July
1, 2010, and April 1st each subsequent year after review by
the on-line learning advisory committee and the state board
of education.
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WASHINGTON STATE PATROL
[Filed December 17, 2009, 12:54 p.m., effective January 17, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Chapter 446-16 WAC provides definitions and
a scope of rules for Washington criminal history. It includes
expungement of records, inspection of personal records, dis-
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position reports, content, limitations, and reporting responsi-
bilities by law enforcement, prosecutorial agencies, and the
courts and auditing of the reporting compliance. Chapter
446-20 WAC applies to state and local criminal justice agen-
cies in the state of Washington that collect and maintain or
disseminate criminal history record information. The regula-
tions also apply to criminal justice or other agencies outside
the jurisdiction of the state of Washington for the purpose of
the dissemination of criminal history record information to
other agencies by state of Washington criminal justice agen-
cies.

Citation of Existing Rules Affected by this Order:
Amending chapters 446-16 and 446-20 WAC.

Statutory Authority for Adoption: Chapters 10.97 and
43.43 RCW.

Adopted under notice filed as WSR 09-22-080 on
November 3, 2009.

Changes Other than Editing from Proposed to Adopted
Version: Minor clean up was made to punctuation.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 53, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 53, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 14, 2009.

John R. Batiste

Chief

AMENDATORY SECTION (Amending WSR 97-05-048,
filed 2/18/97, effective 3/21/97)

WAC 446-16-010 Definitions. For the purposes of
these rules, the following words and phrases ((shall)) will
have the following meanings:

(1) "Criminal history record information" includes, and
((shel)) will be restricted to identifying data and public
record information recorded as the result of an arrest or other
initiation of criminal proceedings and the consequent pro-
ceedings related thereto. "Criminal history record informa-
tion" ((shal)) will not include intelligence, analytical or
investigative reports and files.

(2) "Criminal justice agencies" are those public agencies
within or outside the state which perform, as a principal func-
tion, activities directly relating to the apprehension, prosecu-
tion, adjudication or rehabilitation of criminal offenders.

(3) "Disposition" ((shal)) means that result which is
reached at a determination of criminal proceedings against an
individual at any stage in the criminal justice system and
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resulting in the culmination or final disposal of the criminal
charge.

(4) "Section" ((shall)) means the ((seetienon)) identifi-
cation and criminal history section of the Washington state
patrol ((established-nrREW-43-43-700,etseq)).

AMENDATORY SECTION (Amending Order 1, filed
2/11/74)

WAC 446-16-020 Scope of the rules. Criminal
offender record information ((shaH)) will not be released or
inspected except in accordance with RCW 43.43.700 et seq.
and these rules.

AMENDATORY SECTION (Amending WSR 97-05-048,
filed 2/18/97, effective 3/21/97)

WAC 446-16-025 ((Expungement)) Deletion of arrest
records. (1) A person desiring the destruction of his or her
fingerprints and/or other identifying data, pursuant to RCW
43.43.730, ((shal)) must make his or her request ((therefor))
on a form furnished by the ((Washington-state-patrotidentifi-

eationand-ertminal-history)) section.
(2) The request ((shall)) must be completed, signed by

the person whose record is sought to be ((expunged)) deleted
and his or her signature witnessed. It ((shall)) must include
the address of the applicant, the printed name and the address
of the witness to the applicant's signature and such other
information requested on the application as identifies the
applicant and the offense for which the request of ((expunge-
rent)) deletion is made.

(3) The request ((shal)) must include reasonable proof
that the person making the request for ((expungement)) dele-
tion is the same person whose fingerprints or other identify-
ing data are sought to be ((expunged)) deleted. Such proof
((shall)) must include fingerprints of the applicant if
requested by the section.

(4) The request ((sh&H)) must include ((feasgﬂab}v:?—pfeef

1nf0rmat10n necessary for the section to determine whether

the request is consistent with RCW 10.97.060 including all

details pertaining to the ((finding-efnet-guiltyorrelease
Wﬁheﬁ%eeﬂﬂeﬁefkeﬁweh—emmﬂa%elﬂfges—\‘%hefe—the—ﬁﬂé-

) ] 1 I I : ’
shalfurnish-a—certifted-orxeroxed-copy-of theconrt-order))
decision not to prosecute, dismissal, or acquittal of the
offense for which the fingerprints or other identifying data
were taken.

AMENDATORY SECTION (Amending WSR 01-20-039,
filed 9/26/01, effective 10/27/01)

WAC 446-16-030 Inspection by the subject of their
record. (1) Any person desiring to inspect his or her criminal
history record information ((whichrefers-te-themself)) may
do so at the central office of the ((Washingten—state-patrel
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identification—and-eriminal-histery)) section, ((between-the

)) during normal business hours,

hours-ef-8-a-m—and-S5pm-
Monday through Friday, ((exeepting)) except legal holidays.
(2) Any person desiring to inspect his or her criminal his-

tory record information ((pertaining-te-themselfshall)) must
first permit their fingerprints to be taken by the section for
identification purposes if requested ((te-de-se)). The section,
in ((their)) its discretion, may accept other identification in
lieu of fingerprints.

(3) A reasonable period of time, not to exceed thirty min-
utes, ((shal)) will be allowed to each individual to examine
his or her criminal history record information ((pertaining-te
themselves)).

(4) No person ((shalt)) will be allowed to retain or repro-
duce any criminal history record information ((pertaining-te
themselves)) except for the purpose of ((ehalenge)) chal-
lenging or ((eerreetion—ef)) ¢ orrectlng entries of arrests by
submitting law enforcement agencies of the state of Wash-
ington. Visual examination only ((shalt)) will be permitted of
such information unless the individual asserts ((their)) the
belief that their criminal history record information from a
submitting law enforcement agency of the state of Washing-
ton ((eencerning-them)) is inaccurate, incomplete or main-
tained in violation of the law; and unless they request correc-
tion or completion of the information on a form furnished by
the section, or requests ((expungement)) deletion pursuant to
WAC 446-16-025.

(5) If any person who desires to examine his or her own
criminal history record information ((pefm&mg—te—t-hemsel-ﬂ)
is unable to read or is otherwise unable to examine same
because of a physical disability, they may designate another
person of their own choice to assist them. The person about
whom the information pertains ((shal)) must execute, with
their mark, a form provided by the section consenting to the
inspection of their criminal history record information ((pet-
taining-to-themself)) by another person for the purpose of it
being read or otherwise described to them. Such designated
person ((skall)) must then be permitted to read or otherwise
describe or translate the criminal history record information
to the person about whom it pertains.

AMENDATORY SECTION (Amending Order 1, filed
2/11/74)

WAC 446-16-060 Disposition reports—When
required. In every case where a fingerprint record or other
report of the arrest of an individual on criminal charges has
been submitted to the section, the agency which makes the
final determination of such criminal charges or in whose
jurisdiction the final determination is made ((shal)) must
report the disposition of such charges to the section.

AMENDATORY SECTION (Amending WSR 99-07-051,
filed 3/15/99, effective 4/15/99)

WAC 446-16-070 Report contents—General. The
report of disposition ((shal)) must be made on forms pro-
vided by the section or shall be transferred electronically on
forms approved by the section. The disposition report
((shall)) must include all arrest details as they appeared on the
fingerprint card or arrest record previously forwarded to the
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section. The state identification number and process control
number (PCN) should be indicated on the disposition report
if known.

AMENDATORY SECTION (Amending WSR 99-07-051,
filed 3/15/99, effective 4/15/99)

WAC 446-16-080 Report time limitations. All of the
information requested on the disposition report ((shal)) must
be completed and the report mailed or electronically trans-
ferred to the ((Washingtenstatepatrelidentification—and

eriminal-histery)) section, within ten days of the date that a
disposition becomes effective.

AMENDATORY SECTION (Amending WSR 92-15-014,
filed 7/6/92, effective 8/6/92)

WAC 446-16-090 Law enforcement agencies—
Reporting responsibilities. (1) If the disposition of criminal
charges is made by the arresting agency, as where the indi-
vidual is released without charge, the arresting agency shall
fill in and complete the disposition report and ((ma#l)) submit
same to the section. If the disposition is known at the time
((and)) the arrest record or fingerprint card is submitted to the
section, this information should be noted thercon. In this
case, it ((shall)) will be unnecessary to forward a disposition
report.

(2) In all cases where the arresting agency does not make
the final disposition, it shall initiate the preparation of a dis-
position report by recording the name of the individual
arrested, the charges on which he was arrested, the name of
the contributor of the arrest or fingerprint record, the process
control number, the arrest number and any other information
that may identify the individual. At this stage the disposition
of charges ((shaH)) will be left blank, but the agency ((shaH))
will note the action that it has taken, e.g., referred to the pros-
ecutor((;-ete)). The partially completed disposition report
((shalt)) must then be included as part of the individual's case
file and ((sheH)) must be forwarded with other information
concerning the charges against the individual to the prosecu-
tor or other agency to which the arresting agency forwards
the case.

AMENDATORY SECTION (Amending WSR 99-07-051,
filed 3/15/99, effective 4/15/99)

WAC 446-16-100 Prosecutorial agencies—Reporting
responsibilities. (((H)) The prosecutor or county clerk
((shall)) must promptly transmit the completed disposition
information to the section if the prosecutor determines not to
file charges or the case is not otherwise acted upon by a judi-
cial body. In such cases, the prosecutor or county clerk
((sheH)) must mail or transfer the completed disposition
report to the section within ((30)) ten days from the date that
it is determined no further judicial action will be taken on the
charges.
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AMENDATORY SECTION (Amending WSR 99-07-051,
filed 3/15/99, effective 4/15/99)

WAC 446-16-110 Courts—Reporting responsibili-
ties. Where the disposition of criminal charges occurs as a
result of action taken by or within the jurisdiction of any
court in the state of Washington, the disposition of such
charges ((shall)) must be reported to the ((identification—and
eriminal-histery)) section pursuant to rules of the supreme
court of the state of Washington on forms approved by the
supreme court and supplied by the section. However, in a
county where the judicial information system or other secure
method of electronic transfer of information has been imple-
mented between the court and the section, the court may elec-
tronically provide the disposition information to the section.

AMENDATORY SECTION (Amending WSR 97-05-048,
filed 2/18/97, effective 3/21/97)

WAC 446-16-120 Audit of reporting compliance. The
((identification-and-eriminal-history)) "section" ((shall)) will
administer a compliance audit procedure at least once annu-
ally to insure that all disposition reports have been received
and added to the criminal history record information. The
identification and criminal history section ((shal-preparelist-
ings-ef-all)) will identify criminal history record information
for which no disposition report has been received and has
been outstanding for ((mere-thannine-months)) one year or
longer since the date of arrest. Each ((eriminaljustiee)) open

arrest will be researched for a final disposition by section
staff or the criminal justice agency ((shaH)) will be furnished

with a list of outstanding disposition reports for criminal his-
tory record information of persons who were arrested or
against whom charges were filed by that agency. ((Wrthin
thirty-days—efreeeipt-efsuehlist;)) Each criminal justice
agency ((shall)) will provide the ((identifieation-and-eriminal
histery)) section with a current disposition report or status
((repert-for-eachperson—for-whem-a-dispesition—reportis
everdue)) within sixty days of receipt of notification of open
arrest.

AMENDATORY SECTION (Amending Order 80-2, filed
7/1/80)

WAC 446-20-010 General applicability. The regula-
tions in this chapter ((shal)) will apply to state and local
criminal justice agencies in the state of Washington that col-
lect and maintain or disseminate criminal history record
information. The regulations ((skalt)) will also apply to crim-
inal justice or other agencies outside the jurisdiction of the
state of Washington for the purpose of the dissemination of
criminal history record information to other agencies by state
of Washington criminal justice agencies. The provisions of
chapter 10.97 RCW do not generally apply to the courts and

court ((reeordkeeping)) recordkeeping agencies. The courts

and court ((reeerd-keeping)) recordkeeping agencies have the
right to request and receive criminal history record informa-

tion from criminal justice agencies. The regulations are
intended to cover all criminal justice records systems that
contain criminal history record information, whether the sys-
tems are manual or automated. Chapter 10.97 RCW defines
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the rights and privileges relating to criminal history record
information and should not be interpreted to redefine or
amend rights or privileges relevant to any other kinds of
records or information.

AMENDATORY SECTION (Amending Order 91-004, filed
12/4/91, effective 1/4/92)

WAC 446-20-020 Definitions. For the purpose of this
section the following apply:

(1) The definitions in RCW 10.97.030 ((shall)) will
apply to these regulations.

(2) The definitions as enumerated in RCW 43.43.830
through 43.43.845, and as amended by chapter 9A.44 RCW,
"An act relating to child and adult abuse information," will
apply whenever applicable in these regulations.

(3) "Nonconviction data" has the meaning set forth in
RCW 10.97.030(2), but ((shaH)) will not include dismissals
following a period of probation, or suspension, or deferral of
sentence.

((6))) (4) "Section" means the identification and crimi-

nal history section of the Washington state patrol.
(5) "The administration of criminal justice" has the

meaning set forth in RCW 10.97.030(6), but does not include
crime prevention activities (if that is the sole function of the
program or agency) or criminal defense act1V1tles

AMENDATORY SECTION (Amending Order 80-2, filed
7/1/80)

WAC 446-20-030 Convictions under appeal or
review. A conviction followed by an appeal or other court
review may be treated as conviction information or as infor-
mation pertaining to an incident for which a subject is cur-
rently being processed by the criminal justice system until
such time as the conviction is reversed, vacated, or otherwise
overturned by a court; but, notations of pending appeals or
other court review ((shatt)) will be included as a part of a per-
son's criminal record if the agency disseminating the record
has received written confirmation of such proceedings from
the court.

AMENDATORY SECTION (Amending WSR 97-05-048,
filed 2/18/97, effective 3/21/97)

WAC 446-20-050 Criminal justice agencies. (1) The
following agencies ((shall)) will be considered criminal jus-
tice agencies for the purpose of chapter 10.97 RCW and these
regulations.

(a) The Washington state patrol((;—inelading—the—state
identifieationseetion));

(b) Foreign, federal, state, and local governmental law
enforcement agencies;

(¢) ((Fheadult-ecorrections-divistonof the-department-of
SEEH*.} and .hmhh Set lEE.S or the Ele’f“.m Eﬁm.ﬁ Ef.EEf.fEE[.isﬂs as
Sﬁee*.f;ﬁ; H s]haftex ¥§§2 ;fm mislushlng }HSEIEtl;iEﬁS ?S
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serviees—as—speeifiedin—ehapter 72-04ARCW-)) State,
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determination, together with reasons for the decisions,

county, or municipal agencies that have responsibility for the
detention, pretrial release, posttrial release, correctional

supervision, or rehabilitation of accused persons or criminal
offenders;

(d) ((Fhe-board-of prison-terms-and-pareles;)) Indetermi-

nate sentence review board;

(e) Courts at any level((-ifthey-exereise-eriminaljuris-

dietion;)) for the administration of criminal justice.

(2) ((Only-that-subunit-of thefollowing-agenetes—which

£e})) An agency or portion thereof that has been certified
as a criminal justice agency pursuant to WAC 446-20-060.

AMENDATORY SECTION (Amending Order 80-2, filed
7/1/80)

WAC 446-20-060 Certification of agencies. (1) An
agency or portion of an agency that asserts a right to receive
criminal history record information based on its status as a
criminal justice agency ((shall)) must show satisfactory evi-
dence of its certification as a criminal _]uSthC agency prior to
receiving such information. The ((
shall)) section will certify such an agency or portion of an

agency, based on a showing that the agency ((devetesa-sub-
stantial-pertion-ofits-annual budget to;and-has-as-aprimary

funetion; the-administration-of eriminaljustiee)) or portion of

an agency, meets the definition of a criminal justice agency in
RCW 10.97.030. Agencies or portions of agencies which

assert ((their)) the right to be certified as a criminal justice
agency ((shall)) must submit a written request for certifica-

tion to the ((Weashington—state-patrel)) section on the form
provided under WAC 446-20-430.

(2) ((A—neneriminaljustiee)) An agency or portion of an
agency that asserts a right to receive nonconviction criminal
history record information ((shal)) must show satisfactory
evidence of certification to receive such information. Certifi-
cation by the ((Washingten—state—patrel)) section will be
granted based upon statute, ordinance, executive order, or a
court rule, decision, or order which expressly refers to non-
conviction criminal history record information, and which
authorizes or directs that it be available or accessible for a
specific purpose.

(3) The application ((shal)) must include documentary
evidence which establishes eligibility for access to criminal
history record information.

(4) The ((Washington——state—patrol—shall)) section will
make a ((finding)) determination in writing on the eligibility
or noneligibility of the applicant. The written ((finding))
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((shait)) will be sent to the applicant.

(5) The ((Washingten—state—patrol-shall)) section must
keep a current list of all agencies that have been certified to
receive criminal history record information.

AMENDATORY SECTION (Amending Order 80-2, filed
7/1/80)

WAC 446-20-070 Inspection—Individual's right to
review record. Every criminal justice agency ((shaHl)) must
permit an individual who is, or believes he may be, the sub-
ject of a criminal record maintained by that agency to come to
the central records keeping office of that agency during its
normal business hours and request to inspect said criminal
history record.

To the extent that criminal history record information
(CHRI) exists (which includes and ((shaH)) will be limited to
identifiable descriptions and notations of arrests, detentions,
indictments, informations, or other formal criminal charges,
and any dispositions arising therefrom, including sentences,
correctional supervision and release) is interfiled with other
records of the department the agency may extract the CHRI
for review.

AMENDATORY SECTION (Amending Order 80-2, filed
7/1/80)

WAC 446-20-080 Inspection—Forms to be made
available. The criminal justice agency ((shall)) must make
available a request form to be completed by the person who
is, or believes he or she may be, the subject of a criminal
record maintained by that agency. The form ((shall)) must be
substantially equivalent to that set forth in WAC 446-20-400.

AMENDATORY SECTION (Amending WSR 97-05-048,
filed 2/18/97, effective 3/21/97)

WAC 446-20-090 Inspection of record by the subject
of record. (1) Any person desiring to inspect his or her crim-
inal history record information ((whieh—peftams—te—hfmsel-ﬂ)
may do so at the central records keeping office of any crimi-
nal justice agency or at the Washington state patrol identifi-
cation and criminal history section, during normal business
hours, Monday through Friday, excepting legal holidays.

(2) Any person desiring to inspect his or her criminal his-
tory record information ((pertainingto-himselfshall)) must
first permit his or her fingerprints to be taken by the criminal
justice agency for identification purposes, if requested to do
so. The criminal justice agency in its discretion may accept
other identification in lieu of fingerprints.

(3) A reasonable period of time, not to exceed thirty min-
utes, ((shatl)) will be allowed each individual to examine
criminal history record information pertaining to himself or
herself.

(4) Visual examination only ((sheit)) will be permitted of
such information unless the individual asserts ((his)) the
belief that their criminal history record information ((een-
eerning-him)) is inaccurate, or incomplete; and unless ((ke))
the person requests correction or completion of the informa-
tion on a form furnished by the criminal justice agency, or
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requests ((expungement)) deletion pursuant to RCW 10.97.-
060. Retention or reproduction of nonconviction data is
authorized only when it is the subject of challenge.

(5) If any person who desires to examine his or her crim-
inal history record information ((peft-a-l-ﬂ-l-ﬁg—te—hmsel-f)) is
unable to read or is otherwise unable to examine same
because of a physical disability, he or she may designate
another person of ((his)) their own choice to assist him or her.
The person about whom the information pertains ((shall))
must execute, with his or her mark, a form provided by the
criminal justice agency consenting to the inspection of crim-
inal history information pertaining to himself or herself by
another person for the purpose of it being read or otherwise
described to him or her. Such designated person ((shaH)) will
then be permitted to read or otherwise describe or translate
the criminal history record information to the person about
whom it pertains.

(6) Each criminal justice agency ((skhall)) will develop
procedures to ensure that no individual improperly retains or
mechanically reproduces nonconviction data during the pro-
cess of inspection.

AMENDATORY SECTION (Amending WSR 97-05-048,
filed 2/18/97, effective 3/21/97)

WAC 446-20-100 Inspection—Timeliness and man-
ner of agency response. (1) A criminal justice agency not
maintaining criminal history record information of the indi-
vidual requesting inspection ((shall)) will not be obligated to
further processing of inspection request.

(2) A criminal justice agency maintaining criminal his-
tory record information of the individual requesting inspec-
tion ((shalt)) must respond in the manner following and as
soon as administratively convenient, but in no event later
than ten business days from the date of the receipt of the
request.

(a) If the criminal history record information concerns
offenses for which fingerprints were not submitted to the
((Washingten—statepatrelidentifieation—and-eriminal-his-
tery)) section, the agency ((shal)) must respond by disclos-
ing the identifiable descriptions and notations of arrests,
charges, and dispositions that are contained in the files of the
agency.

(b) If the criminal history record information concerns
offenses for which fingerprints were submitted to the ((iden-
tiffeation)) section, the agency upon request of the subject of
the record, ((shal)) must forward the request to the ((Wash-
mgteﬂ—sea%e—p&tfel—tdeﬂ&ﬁeaﬂeﬁ—aﬂd—eﬂmmal—hﬁtefy)) sec-
tion for processing.

(¢) ((At-the—-Washington——state—patrelidentification—and
eriminal-histery)) The section ((therequest-shall-eause-a))
will copy ((ef)) all Washington state criminal history record
information in the files of the ((Washingten-state-patreliden-

tifteation-and-eriminal-history)) section relating to the indi-
vidual requester ((te-be—forwarded)) and forward it to the

criminal justice agency submitting the request.
(d) Upon receipt by the criminal justice agency of the
requester's criminal history record information ((frem-the

seetion)), the agency ((shalt)) will notify the requester at his
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or her designated address or telephone number that the
requested information is available for inspection. The subject
of the criminal history record information must appear at the
agency during its normal business hours for purpose of
inspecting the record.

AMENDATORY SECTION (Amending Order 80-2, filed
7/1/80)

WAC 446-20-120 Challenge—Individual's right to
challenge. A subject seeking to challenge the accuracy or
completeness of any part of ((the)) his or her criminal history
record information ((pertaining-to-himselfshall)) must do so
in writing, clearly identifying that information which he or
she asserts to be inaccurate or incomplete. This includes only
records generated by Washington state criminal justice agen-
cies.

AMENDATORY SECTION (Amending Order 80-2, filed
7/1/80)

WAC 446-20-130 Challenge—Forms to be made
available. Every criminal justice agency which authorizes
individuals to use its facilities for the purpose of inspecting
their criminal history record information ((shalt)) must pro-
vide an appropriate challenge form and the address of the
agency whose record entry is being challenged. Such forms
((shal)) must be substantially equivalent to that set forth in
WAC 446-20-450.

AMENDATORY SECTION (Amending Order 80-2, filed
7/1/80)

WAC 446-20-140 Challenge—Agency to make deter-
mination. The agency which initiated the criminal history
record information being challenged ((shalt)) must:

(1) Not later than ten business days after receiving the
written challenge, acknowledge receipt of the challenge in
writing; and

(2) Promptly, but in no event later than ten business days
after acknowledging receipt of the challenge, either:

(a) Make any correction of any portion of the criminal
history record information which the person challenging such
information has designated as being inaccurate or incom-
plete.

(b) Inform the person challenging the criminal history
record information, in writing, of the refusal to amend the
criminal history record information, the reason for the
refusal, and the procedures for review of that refusal.

AMENDATORY SECTION (Amending Order 80-2, filed
7/1/80)

WAC 446-20-150 Correction of erroneous informa-
tion. (1) The originating agency must send information cor-
recting the previously incorrect information to all agencies
and persons to which the previously incorrect information
was disseminated by the originating agency. This obligation
((shall)) will be limited to disseminations made within one
year of the date on which the challenge was initiated.
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(2) Any criminal justice agency maintaining criminal
history record information within the state ((shal)) must
adopt a procedure which, when significant information in a
criminal history record maintained on an individual is deter-
mined to be inaccurate, leads to the dissemination of cor-
rected information to every agency and person(s) to which
the prior erroneous information was disseminated within the
preceding one year.

AMENDATORY SECTION (Amending Order 80-2, filed
7/1/80)

WAC 446-20-160 Review of refusal to alter record. A
person who is the subject of a criminal record and who dis-
agrees with the refusal of the agency maintaining or submit-
ting the record to correct, complete, or delete the record, may
request a review of the refusal within twenty business days of
the date of receipt of such refusal. The request for review
((shaHt)) must be in writing, and ((skal)) must be made by the
completion of a form substantially equivalent to that set forth
in WAC 446-20-410. If review is requested in the time
allowed, the head of the agency whose record or submission
has been challenged ((shal)) must complete the review
within thirty days and make a final determination of the chal-
lenge. The head of the agency may extend the thirty-day
period for an additional period not to exceed thirty business
days. If the head of the agency determines that the challenge
should not be allowed, he ((shalt)) or she must state his or her
reasons in a written decision, a copy of which ((shalt)) must
be provided to the subject of the record. Denial by the agency
head ((shaH)) will constitute a final decision under RCW
34.04.130.

AMENDATORY SECTION (Amending WSR 97-05-048,
filed 2/18/97, effective 3/21/97)

WAC 446-20-170 Secondary dissemination. (1) Crim-
inal justice agencies that receive state criminal history record
information from the ((identifteation)) section ((efthe-Wash-
ington-state-patrel)) may disseminate them further, "but only
to the same extent to which the ((identifieation)) section itself
would be authorized to make ((&)) dissemination in the first
instance." Nonconviction data based on an incident that
arose in the jurisdiction of that agency about to make the dis-
semination is not subject to this restriction, if the agency is
otherwise authorized to disseminate such information.

(2) Noncriminal justice agencies ((eertified)) authorized
to receive criminal history record information from whatever
source may use it only for the specific purpose for which the
agency is certified and shall not disseminate it further.

(3) Use of criminal history record information contrary
to chapter 10.97 RCW or chapter 446-20 WAC may result in
suspension or cancellation of ((eertifieatier)) authorization.

AMENDATORY SECTION (Amending Order 80-2, filed
7/1/80)

WAC 446-20-180 Dissemination pursuant to con-
tract for services. (1) Criminal history record information
which includes nonconviction data may be disseminated pur-
suant to a contract to provide services, as set forth in RCW
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10.97.050(5). The contract must contain provisions giving
notice to the individual or agency to which the information is
to be disseminated that the use of such information is subject
to the provisions of chapter 10.97 RCW and these regula-
tions, and federal statutes and regulations, which ((shal))
must be cited with express reference to the penalties provided
for a violation thereof.

(2) When a criminal justice agency uses an information
system containing criminal history record information that is
controlled and managed by a noncriminal justice agency, the
noncriminal justice agency may disseminate criminal history
record information only as authorized by the criminal justice
agency. Authorization ((shaH)) must be established in a con-
tract between the criminal justice agency and the noncriminal
justice agency providing the management service or support.
Any criminal justice agency entering a contract with a non-
criminal justice agency ((skal)) must require that the non-
criminal justice agency and personnel, who utilize criminal
history record information, meet the same physical security
and personnel standards as set forth by the Washington state
patrol under RCW 10.97.090.

All programs, tapes, source documents, listings, and
other developmental or related data processing information
containing or permitting any person to gain access to criminal
history record information, and all personnel involved in the
development, maintenance, or operation of an automated
information system containing criminal history record infor-
mation, are subject to the requirements of RCW 10.97.050(5)
and these regulations. A statement to this effect ((shel)) must
be included in the contract.

The contract for support services ((shalt)) must be sub-
stantially similar to that set forth in WAC 446-20-440.

AMENDATORY SECTION (Amending Order 80-2, filed
7/1/80)

WAC 446-20-190 Dissemination—Research pur-
poses. Criminal history record information which includes
nonconviction data may be disseminated for research pur-
poses according to the provisions of RCW 10.97.050(6). The
transfer agreement provided for by that section ((shall)) must
be substantially similar to that set forth in WAC 446-20-420
(model transfer provisions).

AMENDATORY SECTION (Amending Order 80-2, filed
7/1/80)

WAC 446-20-200 Disclosure to assist victim. A crim-
inal justice agency may, but need not, disclose investigative
information to "persons who have suffered physical loss,
property damage, or injury compensable through civil action”
as contemplated by RCW 10.97.070. Disclosure may be
made to the apparent victim; an attorney, parent or guardian
acting for the victim or an executor or administrator of an
estate of a decedent victim; an authorized agent of the victim;
another law enforcement or criminal justice agency making
inquiry on behalf of the victim; and/or, upon an appropriate
showing, an indemnitor, assignee, insurer, or subrogee of the
victim. Written capacity to act on behalf of the victim may be
required by the agency. Investigative information which ". . .
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may be of assistance to the victim in obtaining civil redress"
may include but is not limited to:

(1) The name, address, and other location information
about a suspect, witness, and in the event of a juvenile, the
suspect's parent or guardian;

(2) Copies of the incident report; and in person review of
documents, photographs, statements, and other materials col-
lected in the course of an investigation;

(3) The location of, and identity of receivers and custodi-
ans of stolen property and of property recovered as lost and
found property;

(4) The progress of proceedings arising from the incident
and the disposition of any prosecution or other action.

An agency making a disclosure is not expected to evalu-
ate the merits of a victim's claim for civil relief. Disclosure
merely indicates the information has been received and the
agency reasonably believes the information may be useful to
the recipient in seeking civil redress. Disclosure does not
constitute an opinion or comment upon the existence or mer-
its of a claim and it does not vouch for the accuracy or com-
pleteness of the information.

Disclosures made to victims under the authority of RCW
10.97.070 ((shal)) must be considered in conjunction with
chapter 42.56 RCW ((4217310;TFhePubliec Disclosure-Aet
fexemptions))), chapter 46.52 RCW (Confidentiality of acci-
dent reports and statements), civil and criminal court rules
governing discovery and other state and federal laws.

. (( i ‘ . . . . . . .
autherization of RCW-16.97-670-))

AMENDATORY SECTION (Amending Order 80-2, filed
7/1/80)

WAC 446-20-210 Protection from accidental loss or
injury. Criminal justice agencies (hereinafter, agency(s)) and
noncriminal justice contractors, (hereinafter, contractor(s))
which collect, retrieve, and/or store and disseminate criminal
history record information in manual and automated systems,
((shall)) must institute procedures for the protection of crim-
inal history record information from environmental hazards,
including fire, flood, power failure, or other natural or man-
made disasters, or in accordance with local fire, safety, and
building codes.

AMENDATORY SECTION (Amending Order 80-2, filed
7/1/80)

WAC 446-20-220 Protection against unauthorized
access. Criminal history record systems, whether dedicated
to criminal justice purposes, or shared, will be designed and
operated in accordance with procedures which will assure
that:

(1) Access to criminal history record information facili-
ties and system operating areas (whether for computerized or
manual systems) and the content of data files and systems
documentation, will be restricted to authorized personnel.
These procedures may include use of guards, keys, badges,
passwords, sign-in logs, or similar safeguards.

(2) All facilities which house criminal history record
information ((shal)) must be designed and constructed so as
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to reduce the possibility of physical damage to the informa-
tion resulting from unauthorized access.

(3) Criminal history record information is stored in such
a manner that will prevent modification, destruction, access,
change, purging, or overlay of criminal history record infor-
mation by unauthorized personnel.

(4) Operational programs are used in computerized sys-
tems that will prohibit inquiry, record updates, or destruction
of records from any terminal other than those authorized to
perform criminal history record information functions.

(5) The purging or destruction of records is limited to
personnel authorized by the criminal justice agency or
through contract with the noncriminal justice agency as
required under WAC 446-20-180, and consistent with WAC
446-20-230.

(6) Refuse from the criminal history record information
system installations is transferred and destroyed under such
reasonably secure conditions as will effectively guard against
unauthorized availability.

(7) Operational procedures are used in computerized
systems to detect and store unauthorized attempts to pene-
trate any criminal history record information system, pro-
gram or file, and that such information is made available only
to criminal justice agency employees with responsibility for
system security, or as authorized by WAC 446-20-180.

(8) The procedures developed to meet standards of sub-
sections (4) and (7) of this section, are known only to autho-
rized employees responsible for criminal history records
information system control.

AMENDATORY SECTION (Amending Order 80-2, filed
7/1/80)

WAC 446-20-230 Personnel security. (1) Agencies
and contractors which collect and retrieve, or are authorized
to maintain or modify, criminal history record information
((shall)) must: Identify those positions which are of such a
sensitive nature that fingerprints of employees will be
required and used to conduct a criminal record background
investigation. Such background investigations will be the
responsibility of the criminal justice agency and may con-
sider the date, the disposition, number, and seriousness of any
previous arrests or convictions. Decisions concerning
employment will be the responsibility of the employing
agency or contractor.

(2) When agency or contractor personnel violate the pro-
visions of chapter 10.97 RCW or other security requirements
established through administrative code for the collection,
storage and dissemination of such information, agencies or
contractors, as defined by subsection (1) of this section,
((shall)) must initiate, or cause to be initiated, action that will
ensure the integrity of records containing criminal history
record information.

AMENDATORY SECTION (Amending Order 80-2, filed
7/1/80)

WAC 446-20-240 Personnel training. (1) Criminal
justice agencies ((shatt)) will be required directly, or in coop-
eration with the criminal justice training commission to
familiarize their employees and those of the contractors, with
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all federal, state, and local legislation, executive orders, rules,
and regulations, applicable to such a system.

(2) Training to be provided ((skalt)) must include not
only initial training, but continuing training, designed to
maintain among criminal history record information system
personnel current knowledge and operational proficiency
with respect to security and privacy law and regulations.

AMENDATORY SECTION (Amending Order 80-2, filed
7/1/80)

WAC 446-20-250 Contractor personnel clearances.
(1) No personnel of a noncriminal justice agency ((shall))
will be granted access to criminal history record information
without appropriate security clearance by the contracting
agency or agencies.

(2) To provide evidence of the person's security clear-
ance, the grantor of such clearance may provide an authenti-
cated card or certificate. Responsibility for control of the
issuance, or revocation of such clearances ((shal)) must rest
with the grantor.

AMENDATORY SECTION (Amending Order 80-2, filed
7/1/80)

WAC 446-20-260 Auditing of criminal history
record information systems. (1) Every criminal justice
agency, including contractors authorized to collect, retrieve,
maintain, and disseminate criminal history record informa-
tion pursuant to WAC 446-20-180, ((shal)) must make its
records available under RCW 10.97.090(3) to determine the
extent of compliance with the following:

(a) Dissemination records as required under RCW
10.97.050(7);

(b) Security procedures as required by RCW 10.97.-
090(1); and

(c) Personnel standards as required by RCW 10.97.-
090(2).

(2) Personnel engaged in the auditing function ((shall))
will be subject to the same personnel security requirement as
required under WAC 446-20-230, 446-20-240, and 446-20-
250, as employees who are responsible for the management
and operation of criminal history record information systems.

AMENDATORY SECTION (Amending Order 80-2, filed
7/1/80)

WAC 446-20-270 Establishment of procedures.
Every criminal justice agency which collects, retrieves, main-
tains, and/or disseminates criminal history record informa-
tion ((shall)) must establish written rules and regulations set-
ting forth security and personnel procedures for authorized
access to criminal history record information files or adopt
administrative regulations promulgated by the Washington
state patrol.

AMENDATORY SECTION (Amending WSR 97-05-048,
filed 2/18/97, effective 3/21/97)

WAC 446-20-280 Employment—Conviction records.
(1) A conviction record will be furnished consistent with the
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provisions of RCW 43.43.815, upon the submission of a writ-
ten or electronic request of any employer, accompanied by
fingerprints and other identifying data of the employee or
prospective employee.

(2) Fingerprints ((shalt)) must be submitted on cards of

the type specified by the ((Washington-state-patrolidentifiea-
tion-and-eriminal-history)) section, and ((shall)) must contain

a certification by the employer that the information is being
disseminated to and will be available only to persons
involved in the hiring, background investigation, or job
assignment of the person whose record is disseminated, that
the record will be used only as necessary for the purposes
enumerated in this section, and that the request for conviction
data is for one of the following purposes:

(a) Securing a bond required for any employment;

(b) Conducting preemployment and postemployment
evaluations of employees and prospective employees who, in
the course of employment, may have access to information
affecting national security, trade secrets, confidential or pro-
prietary business information, money, or items of value; or

(c) Assisting an investigation of suspected employee
misconduct where such misconduct may also constitute a
penal offense under the laws of the United States or any state.

AMENDATORY SECTION (Amending WSR 03-05-007,
filed 2/7/03, effective 3/10/03)

WAC 446-20-285 Employment—Conviction
records—Child and adult abuse information. After Janu-
ary 1, 1988, certain child and adult abuse conviction informa-
tion will be furnished by the state patrol upon written or elec-
tronic request of any applicant, business or organization, the
state board of education, or the department of social and
health services. This information will consist of the follow-
ing:

(1) Convictions of crimes against children or other per-
sons as defined in RCW 43.43.830(6), and as amended by
chapter 9A.44 RCW;

(2) Department of health disciplinary authority final
decisions of specific findings of physical or sexual abuse or
exploitation of a child and any subsequent criminal charges
associated with the conduct that is the subject of the disciplin-
ary authority final decision((3)) for the businesses and profes-
sions defined in chapter 9A.44 RCW; and

(3) ((Ervitadjudicationsof-ehild-abuseasamended-by
chapter 9A-44-REW-)) Criminal history information will be

furnished from the ((W&shmgteﬂ—sta%e—pa&e})) section, con-
sistent with the provisions of RCW 43.43.830 through

43.43.840, upon receipt of a written or electronic request.

School districts, the superintendent of public instruction,
educational service districts and their contractors will also
receive conviction information under RCW 10.97.030 and
10.97.050 pursuant to chapter 159, Laws of 1992.

The ((state—patrelshall)) section will also furnish any
similar records maintained by the Federal Bureau of Investi-
gation or records in custody of the National Crime Informa-
tion Center, if available, subject to their policies and proce-
dures regarding such dissemination.

(a) The business or organization making such request
((shath)) will not make an inquiry to the Washington state
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patrol or an equivalent inquiry to a federal law enforcement
agency unless the business or organization has notified the
applicant who has been offered a position as an employee or
volunteer that an inquiry may be made.

(b) For positive identification, the request for criminal
history information form may be accompanied by fingerprint

cards of a type specified by the ((Washingten—statepatrel
identification—and-eriminal-history)) section, and ((shall))

must contain a certification by the business or organization;
the state board of education; or the department of social and
health services, that the information is being requested and
will be used only for the purposes as enumerated in RCW
43.43.830 through 43.43.845.

(c) In the absence of fingerprint cards, the applicant may
provide a right thumb fingerprint impression in the area pro-
vided on the request for criminal history information form. In
the event of a possible match to the applicant's name and date
of birth, the right thumb fingerprint impression will be used
for identification verification purposes only.

(d) After processing a properly completed request for
criminal history information form, if the conviction record,
disciplinary authority final decision, ((adjadicationreecerd;))
or equivalent response from a federal law enforcement
agency shows no evidence of crimes against persons, an iden-
tification declaring the showing of no evidence ((shal)) will
be issued to the business or organization by the ((Washingten
state-patrolidentification—and-eriminal-history)) section
within fourteen working days of receipt of the request. Pos-
session of such identification ((shal)) will satisfy future
record check requirements for the applicant for a two-year
period.

(e) The business or organization ((shal)) must notify the
applicant of the state patrol's response within ten calendar
days after receipt by the business or organization. The
employer ((shalt)) must provide a copy of the response to the
applicant and ((shaH)) must notify the applicant of such avail-
ability.

(f) The business or organization ((shal)) will be immune
from civil liability for failure to request background informa-
tion on a prospective employee or volunteer unless the failure
to do so constitutes gross negligence.

AMENDATORY SECTION (Amending WSR 92-15-013,
filed 7/6/92, effective 8/6/92)

WAC 446-20-300 Privacy—Security. (1) All employ-
ers or prospective employers receiving conviction records
pursuant to RCW 43.43.815, ((shall)) must comply with the
provisions of WAC 446-20-210 through 446-20-250 relating
to privacy and security of the records.

(2) Businesses or organizations, the state board of educa-
tion, and the department of social and health services receiv-
ing conviction records of crimes against persons((;)) or disci-

plinary board final decision information((;-era-eiviladjadiea-
Heﬂ—feeefd—pﬂfs%d&&t—te—RG\‘qu—%—SJé—&ﬂd43—43—8%9

through43-43-845;shall)) must comply with the provisions
of WAC 446-20-220 (1) and (3) relating to privacy and secu-
rity of the records.

(a) The business or organization ((shall)) must use this
record only in making the initial employment or engagement
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decision. Further dissemination or use of the record is prohib-
ited. A business or organization violating this prohibition is
subject to a civil action for damages.

(b) No employee of the state, employee of a business or
organization, or the organization is liable for defamation,
invasion of privacy, negligence, or any other claim in con-
nection with any lawful dissemination of information under
RCW 43.43.830 through 43.43.840 or 43.43.760.

AMENDATORY SECTION (Amending Order 91-004, filed
12/4/91, effective 1/4/92)

WAC 446-20-310 Audits. (1) All employers or pro-
spective employers receiving conviction records pursuant to
RCW 43.43.815((;shal)) must comply with the provisions of
WAC 446-20-260 through 446-20-270 relating to audit of the

((reeordceeping)) recordkeeping system.

(2) Businesses or organizations, the state board of educa-
tion and the department of social and health services receiv-
ing conviction records of crimes against persons((;)) or disci-

plinary board final decision information ((ereivil-adjudiea-

tronrreecordspursuantte RECW43-43-830-threugh
43-43-845;)) may be subject to periodic audits by Washington
state patrol personnel to determine compliance with the pro-
visions of WAC 446-20-300(2).

AMENDATORY SECTION (Amending Order 80-2, filed
7/1/80)

WAC 446-20-400 Form of request to inspect record.

INSPECTION OF RECORD REQUEST
(RCW 10.97.080/WAC 446-20-070)
Agency

Date

............ , request to inspect ((steh)) my criminal his-
tory record information ((pertaining-te-myself-and)) main-
tained in the files of the above named agency.

I was born __(Date of Birth) , in _ (Place of Birth) , and to
ensure positive identification as the person in question, I am
willing to submit my fingerprints in the space provided
below, if required or requested.

(Fill in and check applicable box)

Because I am unable toread [ ;I do not understand English
[0 ; otherwise need assistance in reviewing my record [1 ;
I demgnate and consent that _ (Print Name) , whose address
................ , assist me in examining the criminal
history record informatlon concerning myself.

(Signature or mark
of Applicant)

Prints of right four fingers
taken simultaneously

Permanent
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(Address)

(Signature of Designee)

AMENDATORY SECTION (Amending Order 80-2, filed
7/1/80)

WAC 446-20-410 Form of request to review refusal
to modify record.

REQUEST FOR REVIEW OF REFUSAL TO MODIFY RECORD
(RCW 10.97.080/WAC 446-20-160)

I, _(Print Name) , request the head of _ (Agency Name)
to review and make a final determination of my challenge to
the accuracy or completeness of my criminal history record

information ((pertainingto-myselfand)) maintained by

(Agency Name)

My challenge, a copy of which is attached, was made on

(Date of Challenge) , and was refused on _ (Date of
Refusal) . I request that my challenge be allowed and my
record be modified in accordance with such challenge.

AMENDATORY SECTION (Amending WSR 92-15-013,
filed 7/6/92, effective 8/6/92)

WAC 446-20-420 Model agreement for research,
evaluative or statistical purposes.

AGREEMENT made this . ... dayof...... , (39%)) 20... .,
between........ , (hereinafter referred to as "RESEARCHER")
and........ , (hereinafter referred to as "CRIMINAL JUSTICE
AGENCY")*

WHEREAS the RESEARCHER had made a written request to
the CRIMINAL JUSTICE AGENCY dated. . . ... , a copy of which
is annexed hereto and made a part hereof, and

WHEREAS the CRIMINAL JUSTICE AGENCY has reviewed
said written request and determined that it clearly specifies
(1) the criminal history record information sought, and (2) the
research, evaluative or statistical purpose for which the said
information is sought,** and

WHEREAS the RESEARCHER represents that (he) (she) (it)
is in receipt of, and is familiar with, the provisions of chapter
10.97 RCW, 28 CFR Part 22, including provisions for sanc-
tions at Parts 22.24(c) and 22.29 thereof,

NOW, THEREFORE, IT IS AGREED AS FOLLOWS:

1. The CRIMINAL JUSTICE AGENCY will supply the fol-
lowing items of information to the RESEARCHER:

Permanent
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(Describe in detail)***

2. The RESEARCHER will:

(a) Use the said information only for the research,
evaluative, or statistical purposes described in
the above mentioned written request dated. . . .
....,and for no other purpose;

(b) Limit access to said information to the
RESEARCHER and those of the RESEARCHER'S
employees whose responsibilities cannot be
accomplished without such access, and who
have been advised of, and agreed to comply
with, the provisions of this agreement, and of
28 CFR Part 22;****

(c) Store all said information received pursuant to
this agreement in secure, locked containers;

(d) So far as possible, replace the name and address
of any record subject with an alpha-numeric or
other appropriate code;

(e) Immediately notify the CRIMINAL JUSTICE
AGENCY in writing of any proposed material
changes in the purposes or objectives of its
research, or in the manner in which said infor-
mation will be used.

3. The RESEARCHER will not:

(a) Disclose any of the said information in a form
which is identifiable to an individual, in any
project report or in any manner whatsoever,
except pursuant to 28 CFR Part 22.24 (b)(1)(2).

(b) Make copies of any of the said information,
except as clearly necessary for use by employ-
ees or contractors to accomplish the purposes of
the research. (To the extent reasonably possi-
ble, copies ((shall)) will not be made of crimi-
nal history record information, but information
derived therefrom which is not identifiable to
specific individuals ((shall)) must be used for
research tasks. Where this is not possible, every
reasonable effort ((shall)) must be made to uti-
lize coded identification data as an alternative
to names when producing copies of criminal
history record information for working pur-
poses.)

(¢) Utilize any of the said information for purposes
or objectives or in a manner subject to the
requirement for notice set forth in 2.(e) until
specific written authorization therefor is
received from the CRIMINAL JUSTICE AGENCY.

4. In the event the RESEARCHER deems it necessary, for
the purposes of the research, to disclose said infor-
mation to any subcontractor, (he) (she) (it) ((sheH))
must secure the written agreement of said subcon-
tractor to comply with all the terms of this agree-
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ment as if (he) (she) (it) were the RESEARCHER
named herein, ****

5. The RESEARCHER further agrees that:

(a) The CRIMINAL JUSTICE AGENCY shall have the
right, at any time, to monitor, audit, and review
the activities and policies of the RESEARCHER or
its subcontractors in implementing this agree-
ment in order to assure compliance therewith;
and

(b) Upon completion, termination or suspension of
the researcher, it will return all said informa-
tion, and any copies thereof made by the
RESEARCHER, to the CRIMINAL JUSTICE
AGENCY, unless the CRIMINAL JUSTICE AGENCY
gives its written consent to destruction, obliter-
ation or other alternative disposition.

6. In the event the RESEARCHER fails to comply with any
term of this Agreement the CRIMINAL JUSTICE
AGENCY ((shall)) will have the right to take such
action as it deems appropriate, including termina-
tion of this Agreement. If the CRIMINAL JUSTICE
AGENCY so terminates this Agreement, the
RESEARCHER and any subcontractors ((shal)) must
forthwith return all the said information, and all cop-
ies made thereof, to the CRIMINAL JUSTICE AGENCY
or make such alternative disposition thereof, as is
directed by the CRIMINAL JUSTICE AGENCY. The
exercise of remedies pursuant to this paragraph
((shall)) will be in addition to all sanctions provided
by law, and to legal remedies available to parties
injured by disclosures.

7. INDEMNIFICATION. The RESEARCHER agrees to
indemnify and hold harmless (CRIMINAL JUSTICE
AGENCY) and its officers, agents and employees
from and against any and all loss, damages, injury,
liability suits and proceedings however caused, aris-
ing directly or indirectly out of any action or con-
duct of the (RESEARCHER) in the exercise or enjoy-
ment of this agreement. Such indemnification
((shall)) will include all costs of defending any such
suit, including attorney fees.

IN WITNESS WHEREOF the parties have signed their names
hereto this . ... day of , (399—)) 20. ...

(CRIMINAL JUSTICE AGENCY)

(RESEARCHERS)

COMPLIANCE AGREEMENT of employee, consultant or
subcontractor.

(D) (We), employee(s) of, consultant to, (and) (or)
subcontractor of the RESEARCHER, acknowledge
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familiarity with the terms and conditions of the
foregoing agreement between the CRIMINAL JUSTICE
AGENCY and RESEARCHER, and agree to comply with
the terms and conditions thereof in (my) (our) use and
protection of the criminal history record information
obtained pursuant to the foregoing agreement.

(signature)

AMENDATORY SECTION (Amending WSR 92-15-015,
filed 7/6/92, effective 8/6/92)

WAC 446-20-440 Contract for support services
model agreement under WAC 446-20-180. (Some provi-
sions may not be applicable in all cases and are noted accord-

ingly.)

I.  General Provisions

A. Parties: This agreement is made and entered into
day of , (399—)) 20. .., by and
between (__(head of agency) ), Administrator of

(__(criminal justice agency) ) and (___(head of
agency) ) of (Support Services Agency of "User").

Purpose of Agreement: This agreement authorizes
(user) to collect, retrieve, maintain and/or dissemi-
nate criminal history record information (hereinaf-
ter, CHRI) pursuant to RCW 10.97.050(5), WAC
446-20-180, and the terms of this contract. In addi-
tion, it provides for the security and privacy of infor-
mation in that dissemination to criminal justice
agencies ((shall)) must be limited for the purposes
of the administration of justice and criminal justice
agency employment. Dissemination to other indi-
viduals and agencies ((shal)) must be limited to
those individuals and agencies authorized by either
the Washington state patrol, under chapter 10.97
RCW or local ordinance, as specified by the terms
of this contract, and ((shall)) must be limited to the
purposes for which it was given and may not be dis-
seminated further.

II. Duties of Criminal Justice Agency

A. In accordance with federal and state regulations,
(criminal justice agency) agrees to furnish complete
and accurate criminal history information to user,
pursuant to RCW 10.97.040.

B. (Criminal justice agency) ((shal)) must specify and

approve those individuals or agencies authorized to
obtain CHRI, which includes nonconviction data,
pursuant to RCW 10.97.050(4) or by local ordi-

nance.
III. Duties of User

A. (User) will collect, retrieve, maintain and/or dis-
seminate all information covered by the terms of
this agreement in strict compliance with all present
and future federal and state laws and regulations. In
addition, all programs, tapes, source documents,

Permanent
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listings, and other developmental or related data
processing information containing or permitting any
person to gain access to CHRI and all personnel
involved in the development, maintenance, or oper-
ation of an automated information system contain-
ing CHRI are subject to the requirements of RCW
10.97.050(5) and WAC 446-20-180.

(User) will obtain the assistance of the (criminal jus-
tice agency) to familiarize its personnel with and
fully adhere to section 524(b) of the Crime Control
Act 1973 (42 USC 3771(b)), 28 CFR Part 20, chap-
ter 10.97 RCW and chapter 446-20 WAC, promul-
gated by the Washington state patrol.

(User) will disseminate CHRI only as authorized by
chapter 10.97 RCW and as specified by (criminal
justice agency) in this agreement.

(User) agrees to fully comply with all rules and reg-
ulations promulgated by the Washington state
patrol, pursuant to RCW 10.97.090(2), regarding
standards for the physical security, protection
against unauthorized access and personnel proce-
dures and safeguards.

(User) agrees to permit access to its records system
for the purposes of an audit, as specified under
RCW 10.97.090(3).

IV. Suspension of Service

(Criminal justice agency) reserves the right to immedi-
ately suspend furnishing information covered by the
terms of this agreement to (User), when any terms of
this agreement are violated. (Criminal justice agency)
((shal)) will resume furnishing information upon
receipt of satisfactory assurances that such violations
have been fully corrected or eliminated.

V. Cancellation

Either (criminal justice agency) or (user) may cancel
this agreement upon thirty days notice to the other
party.

VI. Indemnification

User hereby agrees to indemnify and hold harmless
(criminal justice agency) and its officers, agents and
employees from and against any and all loss, damages,
injury, liability suits and proceedings however caused,
arising directly or indirectly out of any action or con-
duct of the (user) in the exercise or enjoyment of this
agreement. Such indemnification ((shall)) will include
all costs of defending any suit, including attorney fees.

VII. Construction
This agreement ((shalt)) will be liberally construed to

apply to both manual and automated information sys-
tems wherever and whenever possible.

(CRIMINAL JUSTICE AGENCY)  (USER)

By: ... By: ...

Title: .................. Title: ..............

Date: .................. Date: ..............
Permanent
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AMENDATORY SECTION (Amending WSR 98-01-021,
filed 12/8/97, effective 1/8/98)

WAC 446-20-500 Sex offender and kidnapping
offender registration. RCW 9A .44.130 requires any adult or
juvenile residing in this state who has been found to have
committed or has been convicted of any sex offense or kid-
napping offense to register with the county sheriff for the
county of that person's residence. The sheriff is required to
forward the registration information to the ((Washington
state—patreltdentiffeationand-ertiminal-history)) section
within five working days. The Washington state patrol is
mandated to maintain a central registry of sex offenders and
kidnapping offenders consistent with chapters 10.97, 10.98,
and 43.43 RCW.

AMENDATORY SECTION (Amending WSR 98-01-021,
filed 12/8/97, effective 1/8/98)

WAC 446-20-510 History retention. Sex and kidnap-
ping offender registration information will be maintained in
the offender's criminal history file according to retention
periods outlined in RCW 9A.44.140. Once an offender is reg-
istered, a notation of "registered sex offender" or "registered
kidnapping offender” ((shall)) will be printed on the tran-
script of record for that individual.

AMENDATORY SECTION (Amending Order 91-005, filed
9/24/91, effective 10/25/91)

WAC 446-20-515 Photograph/fingerprint require-
ment. Registration requires the offender be fingerprinted and
photographed and also provide the sheriff with the following
information which must be forwarded to the Washington
state patrol identification and criminal history section within
five working days:

Name;

Address;

Date of birth;

Place of birth;

Social Security number;

Institution of higher education enrolled. attending;

Place of employment;

Crime for which convicted;

Date/place of conviction; and

Aliases used.

AMENDATORY SECTION (Amending WSR 97-05-048,
filed 2/18/97, effective 3/21/97)

WAC 446-20-520 Photographs. Photographs ((sheuld
i )) must be in color. These are not

be-of the-polaroid-type-and
to be file ((phoetes)) photographs. A new ((phete)) photo-
graph is required.

((On-the-reverse-side-of-the-phete)) For paper submis-
sions, write full name, date of birth, and ((SHD)) state identi-
fication number (SID). Paperclip (no staples please) the
((phete)) photograph to the fingerprint card with the registra-
tion information completed and forward to Washington state
patrol, identification and criminal history section. For elec-
tronic submissions, color photographs may be electronically
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mailed to a designated e-mail address at the section. Identi-
fying information (full name, date of birth, and SID) must
accompany the photograph.

AMENDATORY SECTION (Amending WSR 98-01-021,
filed 12/8/97, effective 1/8/98)

WAC 446-20-525 Change of address form. Registered
sex and kidnapping offenders who change residence within
the same county are required to ((send-a)) submit change of
address((*ferm—W-SP-ERDP-502)) information to the county
sheriff at least fourteen days before moving.

Registered sex and kidnapping offenders who change
residence from one county to another are required to send
written notice fourteen days before moving to the county
sheriff in the new county residence and must register with
that county sheriff within twenty-four hours of moving. The
offender must send ((a)) "change of address" ((ferm)) infor-
mation within ten days of moving in the new county to the
county sheriff with whom the offender last registered.

Registered sex and kidnapping offenders who move to
another state or county must ((sernd-a)) submit "change of
address" ((ferm)) information ten days before moving to the
new state or county to the county sheriff with whom the
offender last registered in Washington state.

County sheriffs must forward "change of address"
((ferms)) information to the Washington state patrol identifi-
cation and criminal history section within five working days
upon receipt.

AMENDATORY SECTION (Amending WSR 97-05-048,
filed 2/18/97, effective 3/21/97)

WAC 446-20-530 Refundable fee. ((Agenetesarete

billthe Washi Lidentifioat; | eriminal
history))

The section will reimburse sheriffs' offices for the actual reg-
istration cost, not to exceed thirty-two dollars for each regis-
tration, which ((shat)) must include photographs and finger-
prints submitted pursuant to RCW 9A.44.130. This fee will
further ensure that direct and indirect costs at the county level
associated with the provisions of this chapter are refunded by
the ((

Washington-state-patrolidentification-and-eriminal-his-
tery)) section on a monthly basis based upon ((reeeipt-ofan
invotee-from-the-ecounty sheriffindieating)) the number of

registrations submitted.

AMENDATORY SECTION (Amending WSR 05-03-034,
filed 1/10/05, effective 2/10/05)

WAC 446-20-600 Fees. (1) A nonrefundable fee ((ef
thirty-five-deHars—shall)) must accompany each request for

conviction records submitted for a name and date of birth
background check or a ((ten-doHarfee-foraname-and-date-of

birth-eleetronie request;thirty-delar fee-if the requestissub-
mitted)) background check requested by fingerprint ((eard))
search at the state level pursuant to RCW 43.43.830 through
43.43.845, and chapter 10.97 RCW unless through prior
arrangement, an account is authorized and established.

(2) A nonrefundable FBI fee ((ef-twenty-four—dolars
shall)) will be charged for fingerprint cards submitted for fed-
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eral searches. It ((shal)) will be the responsibility of the
((Washingten-state-patrel)) section to collect all fees due and
forward fingerprint cards and fees to the FBI.

(3) A nonrefundable fee ((ef—thiﬁeeﬂ—de}}afs—shal-})) will
be charged for taking fingerprint impressions by the ((Wash-
ington-state-patroel)) section. Fees are to be deposited in the
Washington state patrol fingerprint identification account.

(4) All fees are to be made payable to the Washington
state patrol and are to be remitted by cash, cashier's check,
money order or check written on a business account. Credit
cards may be used only for payment of electronic requests
and for any other fingerprint or conviction record services the
state patrol has implemented credit card payment procedures.
The ((Washington-state-patrelidentifieation-and-eriminal-his-
tory)) section ((shalt)) must adjust the fee schedule as may be
practicable to ensure that direct and indirect costs associated
with the provisions of these chapters are recovered.

(5) Pursuant to the provisions of RCW 43.43.838 and
chapter 28A.410 RCW, no fees will be charged to a nonprofit
organization, or volunteers in school districts and educational
service districts for background checks.

AMENDATORY SECTION (Amending WSR 05-07-141,
filed 3/23/05, effective 4/23/05)

WAC 446-20-610 Superintendent of public instruc-
tion—Prospective educational employees—Fees. (1) In
addition to the state search, an FBI search is required for
requests submitted under chapter 28A.410 RCW. One finger-
print card is required to be submitted to the Washington state
patrol identification and criminal history section.

(2) Appropriate nonrefundable fees are to be charged and
made payable to the Washington state patrol for searches
conducted under chapter 28A.410 RCW ((asfeHows:

tractual-or-elassifted)).

(3) Prospective employees hired by the superintendent of
public instruction, educational service districts, school dis-
tricts and/or their contractors ((shalt)) must pay the appropri-
ate fees for state and federal fingerprint checks conducted
under chapter 28A.410 RCW.

(4) Fees are to be deposited in the Washington state
patrol fingerprint identification account.

AMENDATORY SECTION (Amending WSR 05-07-157,
filed 3/23/05, effective 4/23/05)

WAC 446-20-630 Department of social and health
services—Child care licensing—Fees. (1) In addition to the
state search, an FBI search is required for requests submitted

Permanent



WSR 10-01-110

under chapter 74.15 RCW. One fingerprint card is required to
be submitted to the Washington state patrol identification and
criminal history section.

(2) Department of social and health services (DSHS)
((shalt)) will process fingerprint background checks under

Washington State Register, Issue 10-01

Protection Act of 1993 as amended by the Crime Control Act
of 1994.

"RCW 43.43.837" and "volunteer" must be entered in
the "reason fingerprinted" box on both the state and FBI fin-
gerprint cards submitted. Failure to indicate "volunteer" and
the RCW citation on fingerprint cards will result in full fees

chapter 74.15 RCW, RCW 43.43.837 and 43.20A.710.
(( n M ’Vl 1 n

. Y i .
titteet and th.e RE Eim.)h)m on-fingerprint eards-will result

(3) All nonrefundable fees collected will be deposited
into the Washington state patrol fingerprint identification
account.

(4) A nonrefundable state and FBI fee will be charged on
fingerprint cards clearly designated as "volunteer" pursuant
to the provisions under Section 3e of the National Child Care

Permanent
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PERMANENT RULES
WASHINGTON STATE PATROL
[Filed December 17, 2009, 12:59 p.m., effective January 17, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Provides additional standards that will increase
public safety. Adding new restrictions to WAC 204-36-040
that would prohibit signs, shield markings, accessories and
insignia used on uniforms, clothing or equipment which may
imply that the operator is a law enforcement officer. Also
adding langue [language] to restrict the use of the word police
or patrol in the name of the applicant.

Citation of Existing Rules Affected by this Order:
Amending WAC 204-36-040.

Statutory Authority for Adoption: RCW 46.37.194 and
46.37.005.

Adopted under notice filed as WSR 09-22-077 on
November 3, 2009.

A final cost-benefit analysis is available by contacting
Melissa Van Gorkom, P.O. Box 42600, Olympia, WA
98504-2600, phone (360) 596-4017, fax (360) 596-4015, e-
mail melissa.vangorkom@wsp.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 14, 2009.

John R. Batiste
Chief

AMENDATORY SECTION (Amending WSR 09-09-091,
filed 4/16/09, effective 5/17/09)

WAC 204-36-040 Permit limitations. (1) A vehicle
authorized by the patrol must not be used as an authorized
emergency vehicle except as follows:

(a) Only by the operators named in the original or
amended application approved by the patrol. If the applicant
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wishes to add or remove operator(s) from the permit, such
request must be made to the patrol in writing.

(b) Only with the equipment described in the original or
amended application approved by the patrol.

(¢) Only within the geographic area described in the
original or amended application approved by the patrol.

(d) Only for the purposes set forth in the original or
amended application approved by the patrol.

(e) If being used for escort services, may be used only for
funeral escorts.

(2) If an authorized emergency vehicle is used for private
purposes, or for purposes in an area or by an operator other
than as set forth in the application, all emergency equipment
which is exposed to public view must be removed or covered
with an opaque hood, and must not be operated during such
period of time.

(3) The issuance of an emergency vehicle permit does
not relieve the driver from the duty to drive with regard for
the safety of all persons, nor will such provisions protect the
driver from the consequences of his disregard for the safety
of others and does not grant police authority to the operators
of said vehicle. Any inappropriate or misuse of authorized
emergency vehicles may result in criminal or civil liability as
well as cancellation of the emergency vehicle permit.

(4) No permit will be issued to an applicant if the name
of the applicant portrays the applicant as a public law
enforcement agency, or in association with a public law
enforcement agency, or includes the word "police" or
"patrol."

(5) An operator under an approved emergency vehicle
permit will not be allowed to display or use any of the follow-

(a) A name that includes the word "police," "patrol," or
"law enforcement," or other word which portrays the individ-
ual or business as a public law enforcement agency.

(b) A sign, shield, marking, accessory or insignia on their

uniform, clothing or equipment to imply that he or she is a
law enforcement officer.

nn

(6) Subsections (4) and (5) of this section do not apply:

(a) If the applicant is recognized under Washington state

law as a municipal corporation and certifies to the patrol that
the applicant is a municipal corporation; or

(b) If the sign, shield, marking, accessory or insignia on
the operator's uniform or equipment is issued by a public law
enforcement agency: the operator is employed by the public
law enforcement agency that the operator is representing with
the sign, shield, marking, accessory or insignia on the opera-
tor's uniform or equipment; and the operator is approved to
operate the vehicle by that public law enforcement agency for
the purposes outlined under the authorized emergency vehi-

cle permit.
(7) All current permit holders as of December 31, 2010,

will have until January 1, 2012, to make changes necessary to
comply with the requirements outlined in subsections (4) and

(5) of this section.

WSR 10-01-118

WSR 10-01-118
PERMANENT RULES
OFFICE OF
INSURANCE COMMISSIONER

[Insurance Commissioner Matter No. R 2009-04—Filed December 17,
2009, 4:21 p.m., effective January 17, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: These rules require health care service contrac-
tors (HCSCs) and health maintenance organizations (HMOs)
to file rates and form filings through the system for electronic
rate and form filing (SERFF).

Statutory Authority for Adoption:
48.44.050, and 48.46.200.

Adopted under notice filed as WSR 09-22-086 on
November 3, 2009.

A final cost-benefit analysis is available by contacting
Donna Dorris, P.O. Box 40258, Olympia, WA 98504, phone
(360) 725-7040, fax (360) 586-3109, e-mail donnad@
oic.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 24, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 24,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 24, Amended 0, Repealed 0.

Date Adopted: December 17, 2009.

RCW 48.02.060,

Mike Kreidler
Insurance Commissioner

Chapter 284-44A WAC

HEALTHCARE SERVICE CONTRACTOR GENERAL
RULES FOR ELECTRONIC FILING OF FORMS AND
RATES IN SERFF

NEW SECTION

WAC 284-44A-010 Definitions that apply to this
chapter. The definitions in this section apply throughout this
chapter.

(1) "Complete filing" means a package of information
containing forms, supporting information, documents and
exhibits submitted to the commissioner electronically using
the system for electronic rate and form filing (SERFF).

(2) "Date filed" means the date a complete filing has
been received and accepted by the commissioner.

(3) "Filer" means:

(a) A person, organization or other entity that files forms
or rates with the commissioner for an HCSC; or
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(b) A person employed by the HCSC to file under this
chapter.

(4) "Form" means a:

(a) "Contract" as defined in WAC 284-43-910; and
includes:

(i) Applications;

(ii) Certificates of coverage;

(ii1) Disclosure forms;

(iv) Enrollment forms;

(v) Policy forms, including riders;

(vi) Termination notice forms;

(vii) Short form filing summary, as outlined in the
SERFF filing instructions; and

(viii) All other forms that are part of the contract.

(b) "Contract form" as defined in WAC 284-43-910;

(c) Network enrollment forms described in WAC 284-
43-220(2);

(d) Participating provider agreements as required by
RCW 48.44.070; and

(e) Medicare supplement forms required to be filed
under chapter 48.66 RCW.

(5) "Health care service contractor" or "HCSC" means
the same as in RCW 48.44.010.

(6) "NAIC" means the National Association of Insurance
Commissioners.

(7) "Objection letter" means correspondence created in
SERFF and sent by the commissioner to the filer that:

(a) Requests clarification, documentation or other infor-
mation;

(b) Explains errors or omissions in the filing; or

(c) Disapproves a form under RCW 48.44.020 or 48.44.-
070.

(8) "Rate" or "rates" means all classification manuals,
rate manuals, rating schedules, class rates, and rating rules
that must be filed under RCW 48.44.040 or 48.66.035.

(9) "Rate schedule" means the same as in WAC 284-43-
910.

(10) "SERFF" means the system for electronic rate and
form filing. SERFF is a proprietary NAIC computer-based
application that allows insurers and other entities to create
and submit rate, rule and form filings electronically to the
commissioner.

(11) "Type of insurance" or "TOI" means a specific type
of health care coverage listed in the Uniform Life, Accident
and Health, Annuity and Credit Coding Matrix published by
the NAIC and available at www.naic.org.

NEW SECTION

WAC 284-44A-020 Purpose of this chapter. The pur-
pose of this chapter is to:

(1) Adopt processes and procedures for filers and
HCSCs to use when submitting electronic forms and rates to
the commissioner by way of SERFF.

(2) Effective July 1, 2010, designate SERFF as the
method by which filers and HCSCs must submit all forms
and rates to the commissioner.
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NEW SECTION

WAC 284-44A-030 Scope of this chapter. This chap-
ter applies to all HCSCs that must file forms and rates under
RCW 48.44.040, 48.44.070, and 48.66.035.

NEW SECTION

WAC 284-44A-040 Filing instructions that are incor-
porated into this chapter. SERFF is a dynamic application
that the NAIC will revise and enhance over time. To be con-
sistent with NAIC filing standards and provide timely
instructions to filers, the commissioner will incorporate doc-
uments posted on the SERFF web site into this chapter. By
reference, the commissioner incorporates these documents
into this chapter:

(1) The SERFF Industry Manual posted on the SERFF
web site (www.serff.com); and

(2) The Washington State SERFF Health and Disability
Rate and Form Filing General Instructions posted on the
commissioner's web site (www.insurance.wa.gov).

NEW SECTION

WAC 284-44A-050 General form and rate filing
rules. (1) Each form or rate filing must be submitted to the
commissioner electronically using SERFF.

(a) Every form filed in SERFF must:

(1) Be attached to the form schedule; and

(i) Have a unique identifying number and a way to dis-
tinguish it from other versions of the same form.

(b) Filers must send all written correspondence related to
a form or rate filing in SERFF.

(2) All filed forms must be legible for both the commis-
sioner's review and retention as a public record. Filers must
submit new or revised forms to the commissioner for review
in final form displayed in ten-point or larger type.

(3) Filers must submit complete filings that comply with
the SERFF Industry Manual posted on the SERFF web site
(www.serff.com) and the Washington State Health and Dis-
ability Form Filing General Instructions posted on the com-
missioner's web site (Www.insurance.wa.gov).

(4) Filers must submit separate filings for each type of
insurance.

NEW SECTION

WAC 284-44A-060 Specific rate filing rules. (1) If a
rate filing is required under RCW 48.44.040 or 48.66.035, the
filer must submit it:

(a) Separate from any corresponding form filing; and

(b) Concurrently with the corresponding form filing if
new forms are being introduced.

(2) Each rate filing must include, if appropriate:

(a) Rates schedules;

(b) Actuarial data that supports the:

(i) Proposed rate schedules; and

(1) Anticipated loss ratio; and

(c) Any additional data or information requested by the
commissioner.
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NEW SECTION

WAC 284-44A-070 The commissioner may reject fil-
ings. (1) The commissioner may reject and close any filing
that does not comply with WAC 284-44A-040, 284-44A-
050, or 284-44A-060. If the commissioner rejects a filing,
the filer has not filed forms or rates with the commissioner.

(2) If the commissioner rejects a filing and the filer
resubmits it as a new filing, the date filed will be the date the
commissioner receives and accepts the new filing.

NEW SECTION

WAC 284-44A-080 Filing authorization rules. A
HCSC may authorize a third-party filer to file forms or rates
on its behalf. For the purposes of this section, a "third-party
filer" means a person or entity in the business of providing
regulatory compliance services.

(1) If an HCSC delegates filing authority to a third-party
filer, each filing must include a letter as supporting documen-
tation signed by an officer of the HCSC authorizing the third-
party filer to make filings on behalf of the HCSC.

(2) The HCSC may not delegate responsibility for the
content of a filing to a third-party filer. The commissioner
considers errors and omissions made by the third-party filer
to be errors and omissions of the HCSC.

(3) If a third-party filer has a pattern of making filings
that do not comply with this chapter, the commissioner may
reject a delegation of filing authority from the HCSC.

NEW SECTION

WAC 284-44A-090 Rules for responding to an objec-
tion letter. An objection letter may ask the filer to revise a
noncompliant form or rate filing or provide clarification or
additional information. The objection letter will state the rea-
son(s) for disapproval, including relevant case law, statutes
and rules. Filers must:

(1) Provide a complete response to an objection letter. A
complete response must include:

(a) A separate response to each objection, and if appro-
priate;

(b) A description of changes proposed to noncompliant
forms, and a replacement form attached to the form schedule;
or

(¢) Revised exhibits and supporting documentation.

(2) Respond to the commissioner in a timely manner.

NEW SECTION

WAC 284-44A-100 Rules for revised or replaced
forms. If an HCSC files a revised or replaced form, the filer
must provide the supporting documentation described below:

(1) If a form is revised due to an objection(s) from the
commissioner, the filer must provide a detailed explanation
of all material changes to the disapproved form.

(2) If a form which received final action is replaced with
a new version, the filer must submit an exhibit that marks and
identifies each change or revision to the replaced form using
one of these methods:
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(a) A draft form that strikes through deletions and under-
lines additions or changes in the form;

(b) A draft form that includes comments in the margins
explaining the changes in the form; or

(¢) A side-by-side comparison of current and proposed
language.

NEW SECTION

WAC 284-44A-110 Effective date rules. (1) Filers
must include a common implementation date for all forms or
rates submitted in a filing.

(2) Filers may submit a request to change the implemen-
tation date of a filing as a note to reviewer.

NEW SECTION

WAC 284-44A-120 Rules that apply to forms trans-
lated from English to another language. HCSCs may issue
forms written in languages other than English.

(1) If the HCSC translates the form from English to
another language, the HCSC must:

(a) File the translated version of the form.

(b) Include written disclosure statements on the trans-
lated contract indicating that it is issuing the translated form
on an informational basis and the English version is control-
ling for the purposes of application and interpretation. The
disclosure statements must be in English and the language of
the translated form and printed in bold face type of at least
twelve-point font.

(c) Submit a certification with the filing by an officer
employed by the HCSC that they will issue the English ver-
sion of the form with the translated form.

(2) When filing a translated form, the filer must:

(a) Identify the approved English version of the form by
providing, as applicable, the:

(1) SERFF filing number;

(i1) Form number, edition date or edition identifier; and

(iii) Effective date of the filing.

(b) Submit certification by a professional translator cer-
tified by the American Translators Association or a compara-
ble organization that the:

(1) Translator has translated the English version of the
form; and

(ii) Translation is accurate.

(3) The commissioner will file but not review or approve
translated form.

Chapter 284-46A WAC

HEALTH MAINTENANCE ORGANIZATION GEN-
ERAL RULES FOR ELECTRONIC FILING OF
FORMS AND RATES IN SERFF

NEW SECTION

WAC 284-46A-010 Definitions that apply to this
chapter. The definitions in this section apply throughout this
chapter.

(1) "Complete filing" means a package of information
containing forms, supporting information, documents and
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exhibits submitted to the commissioner electronically using
the system for electronic rate and form filing (SERFF).

(2) "Date filed" means the date a complete filing has
been received and accepted by the commissioner.

(3) "Filer" means:

(a) A person, organization or other entity that files forms
or rates with the commissioner for an HMO; or

(b) A person employed by the HMO to file under this
chapter.

(4) "Form" means a:

(a) "Contract" as defined in WAC 284-43-910; and
includes:

(i) Applications;

(ii) Certificates of coverage;

(iii) Disclosure forms;

(iv) Enrollment forms;

(v) Policy forms, including riders;

(vi) Termination notice forms;

(vii) Short form filing summary, as outlined in the
SERFF filing instructions; and

(viii) All other forms that are part of the contract.

(b) "Contract form" as defined in WAC 284-43-910;

(c) Network enrollment forms described in WAC 284-
43-220(2);

(d) Prepayment agreements described in RCW 48.46.-
060;

(e) Participating provider agreements as required by
RCW 48.46.243; and

(f) Medicare supplement forms required to be filed under
chapter 48.66 RCW.

(5) "Health maintenance organization" or "HMO" means
the same as in RCW 48.46.020.

(6) "NAIC" means the National Association of Insurance
Commissioners.

(7) "Objection letter" means correspondence created in
SERFF and sent by the commissioner to the filer that:

(a) Requests clarification, documentation or other infor-
mation;

(b) Explains errors or omissions in the filing; or

(c) Disapproves a form under RCW 48.46.060 or
48.46.243.

(8) "Rate" or "rates" means all classification manuals,
rate manuals, rating schedules, class rates, and rating rules
that must be filed under RCW 48.46.060 or 48.66.035.

(9) "Rate schedule" means the same as in WAC 284-43-
910.

(10) "SERFF" means the system for electronic rate and
form filing. SERFF is a proprietary NAIC computer-based
application that allows insurers and other entities to create
and submit rate, rule and form filings electronically to the
commissioner.

(11) "Type of insurance" or "TOI" means a specific type
of health care coverage listed in the Uniform Life, Accident
and Health, Annuity and Credit Coding Matrix published by
the NAIC and available at www.naic.org.

NEW SECTION

WAC 284-46A-020 Purpose of this chapter. The pur-
pose of this chapter is to:
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(1) Adopt processes and procedures for filers and HMOs
to use when submitting electronic forms and rates to the com-
missioner by way of SERFF.

(2) Effective July 1, 2010, designate SERFF as the
method by which filers and HMOs must submit all forms and
rates to the commissioner.

NEW SECTION

WAC 284-46A-030 Scope of this chapter. This chap-
ter applies to all HMOs that must file forms and rates under
RCW 48.46.060, 48.46.243, and 48.66.035.

NEW SECTION

WAC 284-46A-040 Filing instructions that are incor-
porated into this chapter. SERFF is a dynamic application
that the NAIC will revise and enhance over time. To be con-
sistent with NAIC filing standards and provide timely
instructions to filers, the commissioner will incorporate doc-
uments posted on the SERFF web site into this chapter. By
reference, the commissioner incorporates these documents
into this chapter:

(1) The SERFF Industry Manual posted on the SERFF
web site (www.serff.com); and

(2) The Washington State SERFF Health and Disability
Rate and Form Filing General Instructions posted on the
commissioner's web site (Www.insurance.wa.gov).

NEW SECTION

WAC 284-46A-050 General form and rate filing
rules. (1) Each form or rate filing must be submitted to the
commissioner electronically using SERFF.

(a) Every form filed in SERFF must:

(i) Be attached to the form schedule; and

(i1) Have a unique identifying number and a way to dis-
tinguish it from other versions of the same form.

(b) Filers must send all written correspondence related to
a form or rate filing in SERFF.

(2) All filed forms must be legible for both the commis-
sioner's review and retention as a public record. Filers must
submit new or revised forms to the commissioner for review
in final form displayed in ten-point or larger type.

(3) Filers must submit complete filings that comply with
the SERFF Industry Manual posted on the SERFF web site
(www.serff.com) and the Washington State Health and Dis-
ability Form Filing General Instructions posted on the com-
missioner's web site (Www.insurance.wa.gov).

(4) Filers must submit separate filings for each type of
insurance.

NEW SECTION

WAC 284-46A-060 Specific rate filing rules. (1) If a
rate filing is required under RCW 48.46.060, or 48.66.035,
the filer must submit it:

(a) Separate from any corresponding form filing; and

(b) Concurrently with the corresponding form filing if
new forms are being introduced.

(2) Each rate filing must include, if appropriate:
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(a) Rates schedules;

(b) Actuarial data that supports the:

(1) Proposed rate schedules; and

(1) Anticipated loss ratio; and

(c) Any additional data or information requested by the
commissioner.

NEW SECTION

WAC 284-46A-070 The commissioner may reject fil-
ings. (1) The commissioner may reject and close any filing
that does not comply with WAC 284-46A-040, 284-46A-
050, or 284-46A-060. If the commissioner rejects a filing,
the filer has not filed forms or rates with the commissioner.

(2) If the commissioner rejects a filing and the filer
resubmits it as a new filing, the date filed will be the date the
commissioner receives and accepts the new filing.

NEW SECTION

WAC 284-46A-080 Filing authorization rules. An
HMO may authorize a third-party filer to file forms or rates
on its behalf. For the purposes of this section, a "third-party
filer" means a person or entity in the business of providing
regulatory compliance services.

(1) If an HMO delegates filing authority to a third-party
filer, each filing must include a letter as supporting documen-
tation signed by an officer of the HMO authorizing the third-
party filer to make filings on behalf of the HMO.

(2) The HMO may not delegate responsibility for the
content of a filing to a third-party filer. The commissioner
considers errors and omissions made by the third-party filer
to be errors and omissions of the HMO.

(3) If a third-party filer has a pattern of making filings
that do not comply with this chapter, the commissioner may
reject a delegation of filing authority from the HMO.

NEW SECTION

WAC 284-46A-090 Rules for responding to an objec-
tion letter. An objection letter may ask the filer to revise a
noncompliant form or rate filing or provide clarification or
additional information. The objection letter will state the rea-
son(s) for disapproval, including relevant case law, statutes
and rules. Filers must:

(1) Provide a complete response to an objection letter. A
complete response must include:

(a) A separate response to each objection, and if appro-
priate;

(b) A description of changes proposed to noncompliant
forms, and a replacement form attached to the form schedule;
or

(¢) Revised exhibits and supporting documentation.

(2) Respond to the commissioner in a timely manner.

NEW SECTION

WAC 284-46A-100 Rules for revised or replaced
forms. If an HMO files a revised or replaced form, the filer
must provide the supporting documentation described below:
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(1) If a form is revised due to an objection(s) from the
commissioner, the filer must provide a detailed explanation
of all material changes to the disapproved form.

(2) If a form which received final action is replaced with
a new version, the filer must submit an exhibit that marks and
identifies each change or revision to the replaced form using
one of these methods:

(a) A draft form that strikes through deletions and under-
lines additions or changes in the form;

(b) A draft form that includes comments in the margins
explaining the changes in the form; or

(c) A side-by-side comparison of current and proposed
language.

NEW SECTION

WAC 284-46A-110 Effective date rules. (1) Filers
must include a common implementation date for all forms or
rates submitted in a filing.

(2) Filers may submit a request to change the implemen-
tation date of a filing as a note to reviewer.

NEW SECTION

WAC 284-46A-120 Rules that apply to forms trans-
lated from English to another language. HMOs may issue
forms written in languages other than English.

(1) If the HMO translates the form from English to
another language, the HMO must:

(a) File the translated version of the form.

(b) Include written disclosure statements on the trans-
lated contract indicating that it is issuing the translated form
on an informational basis and the English version is control-
ling for the purposes of application and interpretation. The
disclosure statements must be in English and the language of
the translated form and printed in bold face type of at least
twelve-point font.

(c) Submit a certification with the filing by an officer
employed by the HMO that they will issue the English ver-
sion of the form with the translated form.

(2) When filing a translated form, the filer must:

(a) Identify the approved English version of the form by
providing, as applicable, the:

(1) SERFF filing number;

(i) Form number, edition date or edition identifier; and

(iii) Effective date of the filing.

(b) Submit certification by a professional translator cer-
tified by the American Translators Association or a compara-
ble organization that the:

(i) Translator has translated the English version of the
form; and

(i1) Translation is accurate.

(3) The commissioner will file but not review or approve
translated form.
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WSR 10-01-129
PERMANENT RULES
WASHINGTON STATE PATROL
[Filed December 21, 2009, 8:09 a.m., effective January 21, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: During the 2008 legislative process HB 1843
was passed [in] reference [to] intrastate carriers and high risk
carriers being placed out of service for nonpayment and for
failure to comply with regulations. Due process requires the
Washington state patrol (WSP) to allow a carrier the abiltiy
[ability] to request an administrative hearing through an
administrative law judge.

The updated WAC outlines the process the carrier would
need to do as far as penalty, submitting a written application
for mitigation or requesting an administrative hearing. By
providing this process, the WSP can mitigate a penalty as
long as the carrier shows through a carrier safety action plan
that they are now in compliance to state and federal guide-
lines. This process also allows for the WSP to deny mitiga-
tion and proceed to an administrative hearing to recover mon-
ies owed to the WSP for nonpayment or outstanding penalties
due. The new administrative hearing process puts the burden
or requesting an administrative hearing on the carrier and
provides them with a twenty day time frame to do so.

Citation of Existing Rules Affected by this Order:
Amending chapter 446-65 WAC.

Statutory Authority for Adoption: RCW 46.30.020.

Other Authority: Title 49 Code of Federal Regulations
(C.FR.).

Adopted under notice filed as WSR 09-22-079 on
November 3, 2009.

Changes Other than Editing from Proposed to Adopted
Version: Addition of RCW reference and addition of the
word after which was inadvertently left out.

A final cost-benefit analysis is available by contacting
CVEO 4 William Balcom, 210 11th Avenue S.E., Olympia,
WA 98504, phone (360) 596-3807, fax (360) 596-3829, e-
mail William.balcom@wsp.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 1, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 1,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 14, 2009.

John R. Batiste

Chief
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NEW SECTION

WAC 446-65-040 Compliance review hearing pro-
cess. (1) A carrier that receives a written notice of penalty
from the state patrol has twenty business days from receipt of
notice to:

(a) Pay the penalty as stated in the notice; or

(b) Submit a written application for mitigation of the
penalty; or

(c) Submit a written request for an administrative hear-
ing.

(2) Mitigation. A carrier may submit a request for miti-
gation of a penalty, except as provided in RCW 46.32.100.

(a) A carrier's request for mitigation must:

(i) Be in writing;

(i1) Contain a statement explaining what the steps the
carrier has taken to come into compliance, or what steps the
carrier proposes to take in the future to come into compli-
ance;

(iii) Contain a notarized signature of the requestor; and

(iv) Be received by the state patrol within twenty busi-
ness days of the receipt of notice.

(b) Upon timely receipt of a written request for mitiga-
tion of a penalty, the state patrol will:

(1) Review the materials submitted by the requestor; and

(ii) Notify the carrier in writing of the disposition of the
request for mitigation.

(3) Administrative hearing. A carrier may request an
administrative hearing to contest the violation or penalty, or
both.

(a) A carrier's request for an administrative hearing
must:

(i) Be in writing; and

(i1) Be received by the state patrol within twenty busi-
ness days after receipt of the notice of penalty or receipt of
the disposition of a request for mitigation.

(b) A carrier may request an administrative hearing with-
out first requesting mitigation of the penalty.

(c) An administrative hearing will be conducted under
chapter 34.05 RCW (Washington Administrative Procedure
Act).

(d) The following process applies to administrative hear-
ings under this chapter:

(1) The state patrol will notify the assistant attorney gen-
eral of the carrier's request for an administrative hearing.

(i1) The assistant attorney general will draft an adminis-
trative complaint and send it to the carrier and to the office of
administrative hearings.

(iii) The office of administrative hearings will schedule a
hearing date, and will notify the carrier, assistant attorney
general, and patrol in writing of the hearing date, time, and
location.

(iv) The hearing will be conducted by an administrative
law judge assigned by the office of administrative hearings.

(v) At the hearing, the assistant attorney general will
present witnesses and other evidence on behalf of the WSP.

(vi) At the hearing, the carrier may be represented by an
attorney or may choose to represent himself or herself. The
carrier or his/her attorney will be allowed to present wit-
nesses and other evidence.
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(e) Nothing in this section will prevent the parties from
resolving the administrative matter by settlement agreement
prior to conclusion of the administrative hearing.

(4) Initial and final order. At the conclusion of the
hearing, the administrative law judge will prepare an initial
order and send it to the carrier and the assistant attorney gen-
eral.

(a) Either the carrier or the assistant attorney general, or
both, may file a petition for review of the initial order with
the patrol within twenty days of the date of service of the ini-
tial order. A petition for review must:

(1) Specify the portions of the initial order to which
exception is taken;

(i1) Refer to the evidence of record which is relied upon
to support the petition; and

(iii) Be filed with the patrol within twenty days of the
date of service of the initial order.

(b) A party on whom a petition for review has been
served may, within ten days of the date of service, file a reply
to the petition. Copies of the reply must be mailed to all other
parties or their representatives at the time the reply is filed.

(¢) The administrative record, the initial order, and any
exceptions filed by the parties will be submitted to the chief
or his/her designee for review. Following this review, the
chief or his/her designee will enter a final order that is appeal-
able under the provisions of chapter 34.05 RCW.

WSR 10-01-138
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Health and Recovery Services Administration)
[Filed December 21, 2009, 12:02 p.m., effective January 21, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Major change: The department is no longer
covering orally-administered enteral nutrition for clients
twenty-one years of age and older.

Other changes/updates to the enteral nutrition chap-
ter 388-554 WAC include:

. Reorganized the chapter to mirror other recently reor-
ganized medical program chapters.

. Changed references from "MAA" to the "department."

. Clarified when the department will pay for enteral
nutrition products.

. Updated the definition for "women, infants, and chil-
dren (WIC) program" to match the department of
health's current definition.

. Added children's healthcare programs as defined in
WAC 388-505-0210 to the list of eligible clients.

. Clarified that "emergency medical only programs" are
eligible only when the services are necessary to treat
the client's emergency medical condition.

. Removed language that the department would pay sep-
arately for oral enteral nutrition for a client who resides
in a nursing facility when the client's need for enteral
nutrition meets one hundred percent of the client's
nutritional needs. Adult family homes, assisted living
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facilities, boarding homes, or any other residence
where the provision of food is part of the per diem rate
are require [required] to provide food for their clients.

. Added the "client's caregiver" as a sufficient person for
providers to confirm with whether the client's next
months delivery of authorized orally administered
enteral nutrition products is necessary. Current lan-
guage states that the provider must confirm with the cli-
ent.

. Clarified that when a client has indicated that he or she
is not using the enteral nutrition product as prescribed,
in addition to notifying the client's physician, the pro-
vider must also document the notification in the client's

file.

. Clarified what the department means by a "valid" pre-
scription.

. Clarified that providers must request prior authoriza-

tion for covered orally-administered enteral nutrition
products and tube-delivered enteral equipment and
related supplies as required in the chapter or when the
clinical criteria is not met. Requests for prior authori-
zation must be submitted to the department on DSHS
13-743 form (Oral Enteral Nutrition Worksheet Prior
Authorization Request).

. Codified expedited prior authorization (EPA) criteria
for oral enteral nutrition for clients twenty years of age
and younger.

. Created a new noncovered section (WAC 388-554-800)
to include orally-administered enteral nutrition for cli-
ents twenty-one years of age and older and nonmedical
equipment, supplies, and related services, including but
not limited to, backpacks, pouches, bags, baskets, or
other carrying containers. The department does not pay
for these items but needed to codify this.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-554-100, 388-554-200, 388-554-300,
388-554-400, 388-554-500, 388-554-600, 388-554-700, and
388-554-800.

Statutory Authority for Adoption: Section 1109, chapter
564, Laws of 2009 (ESHB 1244); RCW 74.04.050, 74.08.-
090.

Adopted under notice filed as WSR 09-18-093 on Sep-
tember 1, 2009.

A final cost-benefit analysis is available by contacting
Maureen Guzman—DSHS/HRSA, P.O. Box 45506, Olympia,
WA 98504-5506, phone (360) 725-2033, fax (360) 586-
9727, e-mail guzmam@dshs.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 1,
Amended 8, Repealed 0.
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Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 1, Amended 8, Repealed 0.

Date Adopted: December 11, 2009.

Susan N. Dreyfus
Secretary

Reviser's note: The material contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 10-02 issue of the Register.

WSR 10-01-146
PERMANENT RULES
DEPARTMENT OF
RETIREMENT SYSTEMS
[Filed December 21, 2009, 3:54 p.m., effective January 21, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The purpose of this rule-making order is to
repeal WAC 415-200-020, as it has been determined to be no
longer necessary. WAC 415-200-020 addresses the fre-
quency and location of meetings of the employee retirement
benefits board (ERBB). The frequency of ERBB meetings is
dictated by statute, RCW 41.50.086. The department notifies
the public of the date and location of all ERBB meetings by
complying with the public meeting notice requirements of
chapter 42.30 RCW, the Open Public Meetings Act, by filing
a yearly schedule of ERBB meetings with the office of the
code reviser. Repealing this rule provides the department the
flexibility of changing the location of ERBB meetings as
needed, without having to amend its rules each time.

As permitted by RCW 34.05.353 (1)(a), the department
is repealing a rule that relates only to internal government
operations and is not subject to violation by a person.

Citation of Existing Rules Affected by this Order:
Repealing WAC 415-200-020.

Statutory Authority for Adoption: RCW 41.05.050.

Adopted under notice filed as WSR 09-19-030 on Sep-
tember 9, 2009.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 1.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 21, 2009.

Steven Hill

Director
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REPEALER
The following section of the Washington Administrative
Code is repealed:

WAC 415-200-020 Regular board meetings.

WSR 10-01-156
PERMANENT RULES
EMPLOYMENT SECURITY DEPARTMENT
[Filed December 22, 2009, 10:07 a.m., effective January 22, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Consistent with RCW 50.04.900, the purpose
of the proposal is to amend unemployment insurance rules to
incorporate individuals in a state registered domestic partner-
ship when using the terms spouse, marriage, family, immedi-
ate family, family member and similar terms. For purposes
of consistency with other rules, the term "siblings" is added to
the definition of "immediate family."

Citation of Existing Rules Affected by this Order:
Amending WAC 192-150-055, 192-150-110, 192-150-112,
192-310-150, 192-310-160, and 192-310-190.

Statutory Authority for Adoption: RCW 50.12.010,
50.12.040, and 34.05.120.

Adopted under notice filed as WSR 09-14-008 on June
22,2009.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 1, Amended 6,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 3, 2009.

Paul Trause

Deputy Commissioner

NEW SECTION

WAC 192-100-075 Domestic partner. For purposes of
this title "domestic partner" or "state registered domestic
partner" means two adults who meet the requirements of
RCW 26.60.030 and have been issued a certificate of state
registered domestic partnership by the Washington secretary
of state.
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AMENDATORY SECTION (Amending WSR 05-01-076,
filed 12/9/04, effective 1/9/05)

WAC 192-150-055 Leaving work because of illness
or disability—General rules and definitions—RCW
50.20.050 (1)(b)(ii) and (2)(b)(ii). (1) General rule. To
establish good cause for leaving work voluntarily because of
your illness or disability or the illness, disability, or death of
a member of your immediate family, you must demonstrate
that:

(a) You left work primarily because of such illness, dis-
ability, or death; and

(b) The illness, disability, or death made it necessary for
you to leave work; and

(¢) You first exhausted all reasonable alternatives prior
to leaving work, including:

(i) Notifying your employer of the reason(s) for the
absence as provided in WAC 192-150-060; and

(i1) Asking to be reemployed when you are able to return
to work. (You are not required to request reemployment after
the job separation has occurred to establish good cause.)

(2) For claims with an effective date of January 4, 2004,
or later, you are not eligible for unemployment benefits
unless, in addition to the requirements of subsections (1)(a)-
(c) above, you terminate your employment and are not enti-
tled to be reinstated in the same or similar position.

(3) Exception. You may be excused from failure to
exhaust reasonable alternatives prior to leaving work as
required by subsection (1)(c) if you can show that doing so
would have been a futile act.

(4) Definitions. For purposes of this chapter:

(a) "Disability" means a sensory, mental, or physical
condition that:

(1) Is medically recognizable or diagnosable;

(i1) Exists as a record or history; and

(iii) Substantially limits the proper performance of your
job;

(b) "Immediate family" means your spouse, domestic
partner, and the children (including unborn children), sib-
lings, step-children, foster children, or parents of either
spouse or domestic partner, whether living with you or not,
and other relatives who temporarily or permanently reside in
your household;

(c) "Necessary" means the conditions are of such degree
or severity in relation to your particular circumstances that
they would cause a reasonably prudent person acting under
similar circumstances to quit work.

AMENDATORY SECTION (Amending WSR 07-22-055,
filed 11/1/07, effective 12/2/07)

WAC 192-150-110 Mandatory military transfers—
RCW 50.20.050 (1)(b)(iii) and (2)(b)(iii). (1) Any military
transfer is considered mandatory if your spouse or domestic
partner receives orders from the military to relocate to a new
duty station, regardless of whether the transfer is temporary
or permanent.

(2) You may show good cause to quit work if you relo-
cate for your spouse or domestic partner's employment that
was due to a mandatory military transfer if:
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(a) Your spouse or domestic partner's new duty station is
outside your existing labor market. For claims with an effec-
tive date prior to July 2, 2006, the new duty station must be in
Washington or another state (including the District of Colum-
bia, Puerto Rico, and the U.S. Virgin Islands) that allows ben-
efits to individuals who quit work to accompany their mili-
tary spouse; and

(b) You continued to work for your previous employer
for as long as was reasonable prior to the move.

(3) For purposes of this section, the term "military"
includes the following: U.S. Navy, U.S. Army, U.S. Air
Force, U.S. Marine Corps, U.S. Coast Guard, activated
reserve members of any of these service branches, activated
members of the National Guard, commissioned officers of
the National Oceanographic and Atmospheric Administra-
tion, and commissioned officers of the regular or reserve
corps of the U.S. Public Health Service.

(4) Good cause for quitting work is not established under
this section if:

(a) You quit work to return to your home of record or to
another location rather than accompanying your spouse or
domestic partner to a new duty location; or

(b) Your spouse or domestic partner leaves military ser-
vice and you elect to relocate to your home of record or else-
where.

AMENDATORY SECTION (Amending WSR 05-13-156,
filed 6/21/05, effective 7/22/05)

WAC 192-150-112 Definitions—Domestic violence
and stalking—RCW 50.20.050 (1)(b)(iv) and (2)(b)(iv). To
constitute good cause for leaving work, your job separation
must have been necessary to protect yourself or a member of
your immediate family from domestic violence or stalking.

(1) Immediate family is defined in WAC 192-150-055
and means your spouse, domestic partner, and the children
(including your unborn children), siblings, stepchildren, fos-
ter children, or parents of either spouse or domestic partner,
whether living with you or not, and other relatives who tem-
porarily or permanently reside in your household. ((Jn-addi-

inelude-your-siblings:))

(2)(a) Domestic violence is defined in RCW 26.50.010.
It includes the following acts committed between family or
household members:

(1) Physical harm, bodily injury, assault, or the infliction
of fear of imminent physical harm, bodily injury or assault;

(i1) Sexual assault; or

(iii) Stalking.

(b) The perpetrator of domestic violence must be a fam-
ily or household member, which means:

(1) Spouses, domestic partners, ((and)) former spouses,
and former domestic partners,

(i1) Persons who have a child in common regardless of
whether they have been married or have lived together at any
time,

(iii) Adult persons related by blood or marriage,

(iv) Adult persons who are presently residing together or
who have resided together in the past,

5
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(v) Persons sixteen years of age or older who are pres-
ently residing together or who have resided together in the
past and who have or have had a dating relationship,

(vi) Persons sixteen years of age or older with whom a
person sixteen years of age or older has or has had a dating
relationship, and

(vii) Persons who have a biological or legal parent-child
relationship, including stepparents, stepchildren, grandpar-
ents, and grandchildren.

(c) "Dating relationship" means a social relationship of a
romantic nature.

(3) Stalking is defined by RCW 9A.46.110. It means:

(a) Intentionally and repeatedly harassing or following
another person; and

(b) Placing the person being harassed or followed in fear
of injury to self or property, or to another person or the prop-
erty of another person; and

(c) Intending to frighten, intimidate, or harass the other
person; or

(d) Knowing or having reason to know that the person is
afraid, intimidated, or harassed even if the stalker did not
intend to place the person in fear or intimidate or harass the
person.

(i) "Harass" means a knowing and willful course of con-
duct directed at a specific person which seriously alarms,
annoys, harasses, or is detrimental to such person, and which
serves no legitimate or lawful purpose.

(i1) "Repeatedly" means on two or more separate occa-
sions.

(iii) "Follows" means deliberately maintaining visual or
physical proximity to a specific person over a period of time.
A finding that the alleged stalker repeatedly and deliberately
appears at the person's home, school, place of employment,
business, or any other location to maintain visual or physical
proximity to the person is sufficient to find that the alleged
stalker follows the person. It is not necessary to establish that
the alleged stalker follows the person while in transit from
one location to another.

(iv) "Contact" includes, in addition to any other form of
contact or communication, the sending of an electronic com-
munication to the person.

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending WSR 07-23-127,
filed 11/21/07, effective 1/1/09)

WAC 192-310-150 Are corporate officers covered
for unemployment insurance? (1) For purposes of WAC
192-310-150 through 192-310-190:

(a) "Bona fide officer" means any person empowered in
good faith by stockholders or directors, in accordance with
articles of incorporation or bylaws, to discharge the duties of
a corporate officer;

(b) "Corporate officer" means an officer of a corporation
as described or authorized in bylaws under RCW
23B.08.400;

(c) "Exercise substantial control in the daily manage-
ment of the corporation" means that the individual makes
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managerial decisions over a business function or functions
that have some effect on the entire corporation.

(d) "Nonpublic company" means a corporation that does
not meet the definition of a public company;

(e) "Public company" means a corporation that has a
class of shares registered with the Federal Securities and
Exchange Commission as defined in RCW 23B.01.400;

(f) "Related by blood within the third degree" means the
degree of kinship as computed according to the rules of the
civil law. For example, if measured for descendants, it would
include a person and that person's children, grandchildren,
great grandchildren, brothers and sisters, and nephews and
nieces. Alternatively, if measured for ancestors, it would
include a person and that person's parents, grandparents,
great grandparents, brothers and sisters, and aunts and uncles.
Cousins are not related by blood within the third degree under
the rules of the civil law and are not included. Legal adop-
tions or step-relatives are considered as if genetically related.

(g) "Related by marriage" means the union subject to
legal recognition under the domestic relations laws of this
state. For purposes of this section, it includes state registered
domestic partnerships authorized under Chapter 26.60 RCW.

(2) Unless specifically exempted under WAC 192-310-
160 or 192-310-180, services performed by corporate offic-
ers are considered services in employment and are covered
for purposes of unemployment insurance to the same extent
other employment is covered.

AMENDATORY SECTION (Amending WSR 07-23-127
[09-07-010], filed 11/21/07 [3/5/09], effective 1/1/09
[4/5/09])

WAC 192-310-160 How may corporations exempt
corporate officers from unemployment insurance cover-
age? (1) Subject to RCW 50.04.165 and the other require-
ments of this section, a corporation may exempt one or more
corporate officers from coverage by notifying the department
on a form approved by the department. The form must be
signed by each exempted officer. Unless the corporate
officer exempted is the only officer of the corporation, the
form must also be signed by another corporate officer verify-
ing the decision to be exempt from coverage.

(2) The election to exempt corporate officers is effective
immediately if made when the corporation first registers with
the department as an employer under RCW 50.12.070. If the
election to exempt corporate officers is made after that, the
exemption is effective on January 1 of the following calendar
year. The corporation must send written notice to the depart-
ment by January 15 for the exemption to be effective on Jan-
uary 1 of that year. The exemption is not effective until filed
with the department and will not be applied retroactively,
except for the period from January 1 to January 15 if the
notice is sent by January 15. A corporation is not eligible for
refund or credit for periods before the effective date of the
exemption.

(3) A public company as defined in RCW 23B.01.400
may exempt any bona fide corporate officer:

(a) Who is voluntarily elected or voluntarily appointed
under the articles of incorporation or bylaws of the corpora-
tion;
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(b) Who is a shareholder of the corporation;

(c) Who exercises substantial control in the daily man-
agement of the corporation; and

(d) Whose primary responsibilities do not include the
performance of manual labor.

(4) A corporation that is not a public company may
exempt eight or fewer bona fide corporate officers who vol-
untarily agree to be exempted from coverage and sign a form
approved by the department verifying this. These corporate
officers must be voluntarily elected or voluntarily appointed
under the articles of incorporation or bylaws of the corpora-
tion and must exercise substantial control in the daily man-
agement of the corporation.

(5) A corporation that is not a public company may
exempt any number of corporate officers if all exempted
officers of the corporation are related by blood within the
third degree or by marriage to a person related by blood
within the third degree. If any of the corporate officers fail to
qualify for this exemption because they are not related by
blood or marriage as required, then none of the corporate
officers may qualify under this subsection, although they may
still qualify under subsection (4) of this section. This is an
alternative and not an addition to exemptions under subsec-
tion (4) of this section.

For example, a husband and wife or a domestic partner,
their biological or adopted children or stepchildren, grand-
children, and great grandchildren, their brothers and sisters,
their nephews and nieces, and the spouses or domestic part-
ners of any of these people could qualify for exemption as
corporate officers under this section without being limited to
eight individuals. However, if any of the corporate officers
exempted do not meet this test, then this subsection does not
apply.

(6) This section does not apply to officers of a corpora-
tion covered by chapter 50.44 RCW (some nonprofit or gov-
ernment organizations) or chapter 50.50 RCW (Indian
tribes).

Reviser's note: The bracketed material preceding the section above
was supplied by the code reviser's office.

AMENDATORY SECTION (Amending WSR 07-23-127,
filed 11/21/07, effective 1/1/08)

WAC 192-310-190 When is a corporate officer with
ten percent ownership considered unemployed? (1) This
section applies to:

(a) A corporate officer who owns ten percent or more of
the outstanding stock of the corporation; or

(b) A corporate officer who is a family member of
another corporate officer who owns ten percent or more of
the outstanding stock of the corporation. For purposes of this
section, a "family member" is a person related by blood or
marriage or domestic partnership as parent, stepparent,
grandparent, spouse or domestic partner, child, brother, sis-
ter, stepchild, adopted child, or grandchild.

(2) A corporate officer whose claim for benefits is based
on any wages with that corporation is not considered unem-
ployed in any week during the individual's term of office,
even if wages are not being paid at the time. The corporate
officer is considered unemployed and potentially eligible for
benefits if the corporation dissolves or if the officer perma-
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nently resigns or is permanently removed as a corporate
officer under the articles of incorporation or bylaws.

(3) For purposes of this section, "permanently”" means
for a period of indefinite duration, but expected to extend at
least through the claimant's benefit year end date. If at any
time during the benefit year the claimant resumes his or her
position as an officer with the corporation, all benefits paid
during that benefit year will be considered an overpayment
and the claimant will be liable for repayment.

(4) A corporation must provide notice to the department
in a format approved by the department when the ownership
of the percentage of stock increases to become ten percent or
more or decreases to become less than ten percent. The notice
is due by the time the next quarterly tax and wage report is
due from the corporation.

WSR 10-01-158
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed December 22, 2009, 11:25 a.m., effective January 22, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: DSHS is amending WAC 388-513-1315 Eligi-
bility for long-term care (institutional, waiver, and hospice)
services, to remove reference to the alien emergency medical
program in nursing facilities, and adding WAC references
regarding noncitizens and the state funded nursing facility
program. The state funded nursing facility program rule will
be filed as new WAC 388-438-0125 by the health and recov-
ery services administration (HRSA).

Citation of Existing Rules Affected by this Order:
Amending WAC 388-513-1315.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.057, 74.08.090, 74.09.500, 74.09.530.

Adopted under notice filed as WSR 09-21-073 on Octo-
ber 16, 2009.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: December 15, 2009.

Stephanie E. Vaughn

Rules Coordinator

Permanent
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AMENDATORY SECTION (Amending WSR 09-07-036,
filed 3/10/09, effective 4/10/09)

WAC 388-513-1315 Eligibility for long-term care
(institutional, waiver, and hospice) services. This section
describes how the department determines a client's eligibility
for medical for clients residing in a medical institution, on a
waiver, or receiving hospice services under the categorically
needy (CN) or medically needy (MN) programs. Also
described are the eligibility requirements for these services
under the general assistance (GA) program in subsection (12)
and the ((elienemergeney-medieal)) state funded nursing
facility program((s)) described in subsection (11).

(1) To be eligible for long-term care (LTC) services
described in this section, a client must:

(a) Meet the general eligibility requirements for medical
programs described in WAC 388-503-0505 (2) and (3)(a)
through (f);

(b) Attain institutional status as described in WAC 388-
513-1320;

(c) Meet functional eligibility described in chapter 388-
106 WAC for waiver and nursing facility coverage;

(d) Not ((be-subjeetto)) have a penalty period of ineligi-
bility as described in WAC 388-513-1363, 388-513-1364,
388-513-1365 ((and)) or 388-513-1366;

(e) Not have equity interest greater than five hundred
thousand dollars in their primary residence as described in
WAC 388-513-1350; and

(f) Must disclose to the state any interest the applicant or
spouse has in an annuity and meet annuity requirements
described in chapter 388-561 WAC:

(i) This is required for all institutional or waiver services
and includes those individuals receiving supplemental secu-
rity income (SSI).

(i1) A signed and completed eligibility review for long
term care benefits or application for benefits form can be
accepted for SSI individuals applying for long-term care ser-
vices.

(2) To be eligible for institutional, waiver, or hospice
services under the CN program, a client must either:

(a) Be related to the Supplemental Security Income (SSI)
program as described in WAC 388-475-0050 (1), (2) and (3)
and meet the following financial requirements, by having:

(1) Gross nonexcluded income described in subsection
(8)(a) that does not exceed the special income level (SIL)
(€
(three hundred percent of the federal benefit rate (FBR)); and

(i1) Countable resources described in subsection (7) that
do not exceed the resource standard described in WAC 388-
513-1350; or

(b) Be approved and receiving the general assistance
expedited medicaid disability (GA-X) or general assistance
aged (GA-A) or general assistance disabled (GA-D)
described in WAC 388-505-0110(6); or

(c) Be eligible for CN apple health for kids described in
WAC 388-505-0210; or CN family medical described in
WAC 388-505-0220; or family and children's institutional
medical described in WAC 388-505-0230 through 388-505-
0260. Clients not meeting the citizenship requirements for
federally funded medicaid described in WAC 388-424-0010
are not eligible to receive waiver services. Nursing facility
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services require prior approval for the state funded nursing
facility program described in WAC 388-438-0125 for noncit-
izen children; or

(d) Be eligible for the temporary assistance for needy
families (TANF) program as described in WAC 388-400-
0005. Clients not meeting disability or blind criteria
described in WAC 388-475-0050 are not eligible for waiver
services.

(3) The department allows a client to reduce countable
resources in excess of the standard. This is described in WAC
388-513-1350.

(4) To be eligible for waiver services, a client must meet
the program requirements described in:

(a) WAC 388-515-1505 through 388-515-1509 for
COPES, New Freedom, PACE, and WMIP services; or

(b) WAC 388-515-1510 through 388-515-1514 for DDD
waivers; or

(c) WAC 388-515-1540 for the medically needy residen-
tial waiver (MNRW); or

(d) WAC 388-515-1550 for the medically needy in-
home waiver (MNIW).

(5) To be eligible for hospice services under the CN pro-
gram, a client must:

(a) Meet the program requirements described in chapter
388-551 WAC; and

(b) Be eligible for a noninstitutional categorically needy
program (CN-P) if not residing in a medical institution thirty
days or more; or

(c) Reside at home and benefit by using home and com-
munity based waiver rules described in WAC 388-515-1505
through 388-515-1509 (SSI related clients with income over
the MNIL and at or below the 300 percent of the FBR or cli-
ents with a community spouse); or

(d) Receive home and community waiver (HCS) or DDD
waiver services in addition to hospice services. The client's
responsibility to pay toward the cost of care (participation) is
applied to the waiver service provider first; or

(e) Be eligible for institutional CN if residing in a medi-
cal institution thirty days or more.

(6) To be eligible for institutional or hospice services
under the MN program, a client must be:

(a) Eligible for MN children's medical program
described in WAC 388-505-0210, 388-505-0255, or 388-
505-0260; or

(b) Related to the SSI program as described in WAC
388-475-0050 and meet all requirements described in WAC
388-513-1395; or

(c) Eligible for the MN SSI related program described in
WAC 388-475-0150 for hospice clients residing in a home
setting; or

(d) Eligible for the MN SSI related program described in
WAC 388-513-1305 for hospice clients not on a medically
needy waiver and residing in an alternate living facility.

(e) Be eligible for institutional MN if residing in a medi-
cal institution thirty days or more described in WAC 388-
513-1395.

(7) To determine resource eligibility for an SSI-related
client under the CN or MN program, the department:

(a) Considers resource eligibility and standards
described in WAC 388-513-1350; and
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(b) Evaluates the transfer of assets as described in WAC
388-513-1363, 388-513-1364, 388-513-1365 ((and)) or 388-
513-1366.

(8) To determine income eligibility for an SSI-related
client under the CN or MN program, the department:

(a) Considers income available as described in WAC
388-513-1325 and 388-513-1330;

(b) Excludes income for CN and MN programs as
described in WAC 388-513-1340;

(c) Disregards income for the MN program as described
in WAC 388-513-1345; and

(d) Follows program rules for the MN program as
described in WAC 388-513-1395.

(9) A client who meets the requirements of the CN pro-
gram is approved for a period of up to twelve months.

(10) A client who meets the requirements of the MN pro-
gram is approved for a period of months described in WAC
388-513-1395(6) for:

(a) Institutional services in a medical institution; or

(b) Hospice services in a medical institution.

(11) The department determlnes e11g1b111ty for the state state
funded nursing facility ((

)) program described in WAC

emergeney-mediea {AEM)
388-438-0110 ((fera—<lient-agenineteen-er-overwhe-meets

all-otherrequirementsfor such-servicesbut-doesnetmeeteit-
ﬁeﬂshrp—feqﬁﬁemeﬂ{s)) and 388-438-0125. Nursing facility
((&ﬁd—hes-p*ee)) services under the ((AEM)) state funded

nursing facility program must be preapproved by ((the
department's-medieal-consultant)) aging and disability ser-
vices administration (ADSA).

(12) The department determines eligibility for institu-
tional services under the GA program described in WAC
388-448-0001 for a client who meets all other requirements
for such services but is not eligible for programs described in
subsections (9) through (11).

(13) A client is eligible for medicaid as a resident in a
psychiatric facility, if the client:

(a) Has attained institutional status as described in WAC
388-513-1320; and

(b) Is under the age of twenty-one at the time of applica-
tion; or

(c) Is receiving active psychiatric treatment just prior to
their twenty-first birthday and the services extend beyond
this date and the client has not yet reached age twenty-two; or

(d) Is at least sixty-five years old.

(14) The department determines a client's eligibility as it
does for a single person when the client's spouse has already
been determined eligible for LTC services.

(15) If an individual under age twenty one is not eligible
for medicaid under SSI related in WAC 388-475-0050 or
general assistance (GA) described in WAC 388-448-0001
and 388-505-0110(6) consider eligibility under WAC 388-
505-0255 or 388-505-0260.

(16) Noncitizen individuals under age nineteen can be
considered for the apple health for kids program described in
WAC 388-505-0210 if they are admitted to a medical institu-
tion for less than thirty days. Once an individual resides or is
likely to reside in a medical institution for thirty days or
more, the department determines eligibility under WAC 388-
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505-0260 and must be preapproved for coverage by ADSA as
described in WAC 388-438-0125.

(17) The department determines a client's total responsi-
bility to pay toward the cost of care for LTC services as fol-
lows:

(a) For SSl-related clients residing in a medical institu-
tion see WAC 388-513-1380;

(b) For clients receiving HCS CN waiver services see
WAC 388-515-1509;

(c) For clients receiving DDD CN waiver services see
WAC 388-515-1514;

(d) For clients receiving HCS MN waiver services see
WAC 388-515-1540 or 388-515-1550; or

(e) For TANF related clients residing in a medical insti-
tution see WAC 388-505-0265.

(18) Clients not living in a medical institution who are
considered to be receiving SSI benefits for the purposes of
medicaid do not pay service participation toward their cost of
care. Clients living in a residential setting do pay room and
board as described in WAC 388-515-1505 through 388-515-
1509 or WAC 388-515-1514. Groups deemed to be receiving
SSI and for medicaid purposes are eligible to receive CN-P
medicaid. These groups are described in WAC 388-475-
0880.

WSR 10-01-165
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Economic Services Administration)
[Filed December 22, 2009, 12:10 p.m., effective January 22, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The community services division, economic
services administration is proposing to revise WAC 388-452-
0005 Do I need to be interviewed in order to get benefits?, to
establish when households must have an interview in order to
be eligible for department programs, and to allow a telephone
interview instead of having an interview at the local office.

The department will amend rules for Basic Food consis-
tent with approved waivers to interview requirements under 7
C.F.R. § 273.2 (e) related to required interviews for the sup-
plemental nutrition assistance program (SNAP). SNAP was
previously known as the food stamp program.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-452-0005.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.055, 74.04.057, 74.04.500, 74.04.510, 74.04.515,
74.08.090, 74.08A.120, and 74.08 A.903.

Other Authority: 7 CFR 273.9.

Adopted under notice filed as WSR 09-22-067 on
November 2, 2009.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 1, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.
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Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: December 16, 2009.

Stephanie E. Vaughn
Rules Coordinator

AMENDATORY SECTION (Amending WSR 04-10-102,
filed 5/4/04, effective 7/1/04)

WAC 388-452-0005 Do I have to be interviewed in
order to get benefits? (1) Unless you are applying for medi-
cal only, you or your authorized representative must have an
interview with the department:

(a) At initial certification; and

(b) At least once every twelve months ((if-yeur-assis-
tanee-untt-{Ais-eertified fortwelve-months-erless)).

(2) ((Fou—donot-have-to—attend)) An interview is not
required if you are applying for or recertifying medical bene-
fits only. If we deny your application for cash or Basic Food
because you did not have an interview, we continue to pro-
cess your request for medical benefits.

(3) You will have just one interview even if you are
applying for or are having a review for benefits from more
than one program.

(4) We hold interviews either in person or over the
phone.

(5) If we do not interview you on the same day that we
((ge%)) receive your application, we will schedule an inter-

view appomtment for you((—\Ve—sehedu}e—ye’cﬂLappemm&eﬂ{

by Before—your-—certificationperiod-endsfor—eligibility
reviews-orreeertifteations)) or have you contact us by phone
during our business hours to complete your interview.

(6) If we schedule an interview, we will set your appoint-
ment to allow you at least ten days after the interview to pro-
vide needed verification:

(a) Before the end of the thirty-day processing period for
applications; or

(b) Before your certification period ends for eligibility
reviews or recertifications.

((6))) (1) If you miss your first interview and ask for
another interview within thirty days of the date you applied
for benefits, we schedule a second interview ((fer-yew)) or
have you call us and complete the interview over the phone.
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() (8) If you must have an interview for benefits, you
or someone who can give us the information we need about
your AU must participate in the interview. You may ((bring
anypersen-yorechooseto)) ask any person you choose to help
with your interview.
your-interview:

E ] . e hetoeal

))) (9) For Basic Food ((ifthe-persenis)) only, your

authorized representative as described in WAC 388-460-
0005 may take your place during your interview.

((@%ﬁ&uﬂ%&hhﬂ*‘eﬂmemews—&t—&ke—}eeal—efﬁee—\%ﬁ

WSR 10-01-174
PERMANENT RULES
STATE BOARD OF HEALTH
[Filed December 22, 2009, 12:57 p.m., effective July 1, 2010]

Effective Date of Rule: July 1, 2010.

Other Findings Required by Other Provisions of Law as
Precondition to Adoption or Effectiveness of Rule: ESHB
1244, Section 222(1) includes a restriction on implementa-
tion of new or amended rules pertaining to primary and sec-
ondary school facilities without funding by the legislature.

Purpose: Chapter 246-366 WAC, Primary and second-
ary schools and chapter 246-366A WAC, Environmental
health and safety standards for primary and secondary
schools. These chapters provide minimum environmental
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health and safety standards for all primary and secondary

schools in Washington.
Statutory Authority for Adoption: RCW 43.20.050.
Adopted under notice filed as WSR 09-14-136 on July 1,

2009.
Changes Other than Editing from Proposed to Adopted
Version:
Published Language
Language, Adopted by
Amendment Alternative B Board

Revise WAC "The purpose of | "The purpose of

246-366-005 this chapter is to | this chapter is to
maintain mini- maintain mini-
mum environ- mum environ-
mental health and | mental health and
safety standards | safety standards
for school facili- | for school facili-
ties until the legis- | ties until legisla-
lature permits full | tive action allows
or partial imple- | for full or partial
mentation of implementation of
chapter 246-366A | chapter 246-366A
WAC. To the WAC. To the
extent funded or | extent the legisla-
otherwise ture funds or oth-
approved by the | erwise allows for
legislature, chap- | its implementa-
ter 246-366A tion, chapter 246-
WAC is intended | 366A WAC is
to replace or intended to
supersede this replace or super-
chapter or corre- | sede this chapter.”
sponding por-
tions thereof as
identified by the
Washington state
board of health."

Revise WAC "Implementation | "Implementation

246-366A-001(2) | of this chapteris | of this chapter is
subject to the state | subjectto the state
legislature provid- | legislature provid-

ing funding to
public schools in
accordance with
section 222 of the
2009-11 biennial
operating budget,
chapter 564, laws
0f 2009, or other
form of legislative
action. Unless
and until the leg-
islature approves
full or partial
implementation of

ing funding to
public schools in
accordance with
section 222 of the
2009-11 biennial
operating budget,
chapter 564, laws
0f 2009, and may
be subject to
future legislative
requirements.
Unless and until
legislative action

allows for full or

[89]
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Published Language
Language, Adopted by
Amendment Alternative B Board
this chapter, partial implemen-
chapter 246-366 | tation of this
WAC shall take chapter, chapter
precedent and this | 246-366 WAC
chapter shall not | shall take prece-
be implemented | dent and this
or enforced in any | chapter shall not
manner." be implemented
or enforced in any
manner."
In WAC 246- "Implementation | "Implementation

366A-003(1)
strike "by the

of this chapter, in
whole or in part,

of this chapter, in
whole or in part,

legislature" requires one or requires one or
more of the fol- more of the fol-
lowing actions by | lowing actions..."
the legislature..."

Strike WAC 246- "The state board

366A-003(2) and
replace with new
language

of health shall
amend as neces-
sary any order
adopting this
chapter, filed in
accordance with
RCW 34.05.060,
and any effective
dates listed
therein to ensure
no portion of this
rule is imple-
mented at a time
and in a manner
prohibited by the
legislature."

Strike WAC 246-
366A-003(3) and
replace with
revised notifica-
tion provisions of
former WAC
246-366A-003(2)

"Within thirty-one
days after the
effective date of
any law or legisla-
tive resolution
that funds or oth-
erwise approves
full or partial
implementation of
this chapter, the
state board of

"Before imple-
menting this rule,
in whole or in
part, the state
board of health, in
addition to filing
an amended rule
making order for
publication in the
Washington State
Register, shall

health shall pro- | provide notice of
vide notice of implementation."
implementation
by submitting an
interpretive state-
ment for publica-
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246-366A-003
(2)(a) and revise

statement shall
identify the legis-
lative action being
interpreted, the
section or sections
of chapter 246-
366A WAC being
implemented, the
implementation
date or dates for
each section or
sections, the cor-
responding sec-
tion or sections of
chapter 246-366
WAC that will be
superseded, and a
brief explanation
of significant dif-
ferences between
the requirements
of'this chapter and
the correspond-
ing sections of
chapter 246-366
WAC."

identify the action
taken by the legis-
lature that allows
for implementa-
tion, the section or
sections of chap-
ter 246-366A
WAC being
implemented as a
result of that
action, the effec-
tive date or dates
for each section or
sections, the cor-
responding sec-
tion or sections of
chapter 246-366
WAC that will be
superseded or
repealed, and a
brief explanation
of significant dif-
ferences between
the requirements
of this chapter
that are being
implemented and
the correspond-
ing requirements

(2)(b); replace
"interpretive
statement' with
"notice"

maintain a roster
of interested per-
sons and shall
send an electronic
copy of the inter-
pretive statement
to each person on
the roster as well
as to the follow-
ing agencies and
organizations..."

of chapter 246-

366 WAC."
Renumber WAC | "The state board | "The state board
246-366A-003 of health shall of health shall

maintain a roster
of interested per-
sons and shall
send an electronic
copy of the notice
to each person on
the roster as well
as to the follow-
ing agencies and
organizations..."

Permanent
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tronically to
school districts,
school principals
and private

Published Language Published Language
Language, Adopted by Language, Adopted by
Amendment Alternative B Board Amendment Alternative B Board
tion in the Wash- Renumber WAC | "The office of "The office of
ngton State Regis- 246-366A-003 superintendent of | superintendent of
ter in accord- (2)(c) and revise | public instruction | public instruction
ance with RCW shall forward the | shall forward, to
34.05.230 ..." notice of imple- | the extent possi-
Renumber WAC | "The interpretive | "The notice shall mentation elec- ble, the notice of

implementation
electronically to
school districts
and approved pri-

schools." vate schools."
Revise WAC "The state board | "The state board
246-366A-003(4) | of health shall of health shall

maintain a web
page showing the
sections of this
chapter that have
been or are sched-
uled to be imple-
mented, the
implementation
dates, and the cor-
responding sec-
tions of chapter
246-366 WAC
that have been or
will be replaced
or superseded."

maintain a web
page showing the
sections of this
chapter that have
been or are sched-
uled to be imple-
mented, their
effective dates,
and the corre-
sponding sections
of chapter 246-
366 WAC that
have been or will
be superseded or
repealed.

Revise WAC
246-366A-005(1)

"To the extent
funded or imple-
mented through
legislative action,
this chapter..."

"To the extent
implemented in
accordance with
legislative action,
this chapter..."

Revise WAC
246-366A-005(8)

"If the local per-
mitting jurisdic-
tion received a
complete build-
ing permit appli-
cation for school
construction prior
to the implemen-
tation date of any
construction-
related require-
ments of this
chapter, the con-
struction-related
requirements of
chapter 246-366
WAC in effect at

"If the local per-
mitting jurisdic-
tion received a
complete build-
ing permit appli-
cation for school
construction prior
to the effective
date of any con-
struction-related
requirements of
this chapter, the
construction-
related require-
ments of chapter
246-366 WAC
and this chapter in
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Published Language
Language, Adopted by
Amendment Alternative B Board
the time of appli- | effect at the time
cation apply." of application
apply.["]

Replace "implementation date' with "effective date' in
WAC 246-366A-020 (2)(a)(i), 246-366A-030(6), 246-
366A-090(3), 246-366A-090 (4)(c), 246-366A-095 (2)(a),
246-366A-095 (2)(b), 246-366A-0130 (3)(a), 246-366A-
0130 (3)(b)(i), 246-366A-0130 (3)(b)(ii), 246-366A-0130
(4)(a)(i), 246-366A-0130 (4)(a)(ii), 246-366A-0130
(4)(a)(iii), 246-366A-0135 (3)(a), 246-366A-0135 (3)(b),
246-366A-0135 (3)(c)

Revise WAC
246-366A-170

(2)(@)

"...The report
must be submitted
by March Ist of
each year, begin-
ning in 2013..."

"...The report
must be submitted
by March Ist of
each year, begin-
ning the third year

after the effective
date of this sec-
tion..."

A final cost-benefit analysis is available by contacting
Ned Therien, P.O. Box 47990, Olympia, WA 98504-7990,
phone (360) 236-4103, fax (360) 236-4088, e-mail ned.the-
rien@doh.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 35, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 35, Amended 0, Repealed 0.

Date Adopted: August 12, 2009.

Craig McLaughlin

Executive Director

NEW SECTION

WAC 246-366-005 Purpose. The purpose of this chap-
ter is to maintain minimum environmental health and safety
standards for school facilities until legislative action allows
for full or partial implementation of chapter 246-366A WAC.
To the extent the legislature funds or otherwise allows for its
implementation, chapter 246-366A WAC is intended to
replace or supersede this chapter.
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NEW SECTION

WAC 246-366-160 Severability. If any provision of
this chapter or its application to any person or circumstance is
held invalid, the remainder of the chapter or the application
of the provision to other persons or circumstances is not
affected.

Chapter 246-366A WAC

ENVIRONMENTAL HEALTH AND SAFETY STAN-
DARDS FOR PRIMARY AND SECONDARY
SCHOOLS

NEW SECTION

WAC 246-366A-001 Introduction and purpose. (1)
The purpose of this chapter is to replace chapter 246-366
WAC with a more modern set of minimum environmental
health and safety standards for school facilities to promote
healthy and safe school environments.

(2) Implementation of this chapter is subject to the state
legislature providing funding to public schools in accordance
with section 222 of the 2009-11 biennial operating budget,
chapter 564, laws of 2009, and may be subject to future leg-
islative requirements. Unless and until legislative action
allows for full or partial implementation of this chapter, chap-
ter 246-366 WAC shall take precedent and this chapter shall
not be implemented or enforced in any manner.

(3) It is the intent of the Washington state board of health
to work with the legislature to develop a strategy and timeline
for funding and implementation of this chapter.

NEW SECTION

WAC 246-366A-003 Implementation. (1) Implemen-
tation of this chapter, in whole or in part, requires one or more
of the following actions:

(a) Authorization of expenditures in the Omnibus
Appropriations Act for the expressed purpose of funding
implementation for public schools;

(b) Repeal, modification or expiration of statutory
restrictions on implementation; or

(c) Enactment of any statute or resolution authorizing
implementation.

(2) The state board of health shall amend as necessary
any order adopting this chapter, filed in accordance with
RCW 34.05.060, and any effective dates listed therein to
ensure no portion of this rule is implemented at a time and in
a manner prohibited by the legislature.

(3) Before implementing this rule, in whole or in part,
the state board of health, in addition to filing an amended rule
making order for publication in the Washington State Regis-
ter, shall provide notice of implementation.

(a) The notice shall identify the action taken by the leg-
islature that allows for implementation, the section or sec-
tions of chapter 246-366A WAC being implemented as a
result of that action, the effective date or dates for each sec-
tion or sections, the corresponding section or sections of
chapter 246-366 WAC that will be superseded or repealed,
and a brief explanation of significant differences between the
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requirements of this chapter that are being implemented and
the corresponding requirements of chapter 246-366 WAC.

(b) The state board of health shall maintain a roster of
interested persons and shall send an electronic copy of the
notice to each person on the roster as well as to the following
agencies and organizations:

(i) The Washington state code reviser;

(i1) The Washington state department of health;

(iii)) The Washington state office of superintendent of
public instruction;

(iv) Washington state local health jurisdictions;

(v) Washington state professional associations repre-
senting school officials;

(vi) The Washington federation of independent schools;

(vil) Washington state labor organizations representing
school employees;

(viii) The Washington state association of local public
health officials;

(ix) The Washington state PTA; and

(x) The Washington state legislature through the chairs
of the fiscal, health, and education committees of both
houses.

(c) The office of superintendent of public instruction
shall forward, to the extent possible, the notice of implemen-
tation electronically to school districts and approved private
schools.

(4) The state board of health shall maintain a web page
showing the sections of this chapter that have been or are
scheduled to be implemented, their effective dates, and the
corresponding sections of chapter 246-366 WAC that have
been or will be superseded or repealed.

NEW SECTION

WAC 246-366A-005 Applicability. (1) To the extent
implemented in accordance with legislative action, this chap-
ter, or such portions thereof funded or approved as part of a
phase-in or partial implementation, shall apply to all school
facilities operated for the primary purpose of providing edu-
cation at the kindergarten through twelfth grade (K-12) lev-
els, and preschools that are part of such facilities except:

(a) Private residences used for home-based instruction as
defined by RCW 28A.225.010(4);

(b) Facilities hosting educational programs where educa-
tional instruction is not a primary purpose, including, but not
limited to, detention centers, jails, hospitals, mental health
units, or long-term care facilities;

(c) Private facilities where tutoring is the primary pur-
pose; and

(d) Public or private postsecondary education facilities
providing instruction to students primarily enrolled in sec-
ondary school.

(2) These rules are in addition to all other requirements
that apply to schools and, except as specified, do not affect
the applicability of those requirements.

(3) Additional environmental health and safety rules that
apply to school facilities include, but are not limited to:

(a) Chapter 246-215 WAC Food services;

(b) Chapter 246-217 WAC Food worker cards;

(c) Chapter 246-260 WAC Water recreation facilities;
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(d) Chapter 246-262 WAC Recreational water contact
facilities;

(e) Chapter 246-272A WAC On-site sewage systems;

(f) Chapter 246-272B WAC Large on-site sewage sys-
tem regulations;

(g) Chapter 246-290 WAC Public water supplies; and

(h) Chapter 246-291 WAC Group B public water sys-
tems.

(4) This chapter, or portions thereof, are intended to
replace or supersede chapter 246-366 WAC, or correspond-
ing portions thereof as identified by the state board of health,
once the legislature has provided funding for implementation
by public schools or taken other action to authorize imple-
mentation.

(5) These rules are not intended to replace or supersede
the department of labor and industries' authority and jurisdic-
tion over employee safety and health.

(6) These rules are not intended to replace requirements
of the building code council under Title 51 WAC, but may be
more stringent to protect health and safety.

(7) For a school undergoing an alteration or addition,
WAC 246-366A-040, 246-366A-060, 246-366A-090, 246-
366A-100, 246-366A-110, 246-366A-120, 246-366A-150,
and 246-366A-160 apply only to:

(a) Areas that are part of the addition;

(b) Areas undergoing alteration; and

(c) Changes to existing building systems, such as heating
and ventilation systems, when those changes are included in
construction documents or a building permit application
describing the alteration or addition.

(8) If the local permitting jurisdiction received a com-
plete building permit application for school construction
prior to the effective date of any construction-related require-
ments of this chapter, the construction-related requirements
of chapter 246-366 WAC and this chapter in effect at the time
of application apply.

NEW SECTION

WAC 246-366A-010 Definitions. The following defi-
nitions apply to these rules:

(1) "Addition" means an extension or increase in floor
area or height of a building or structure.

(2) "Air contaminants of public health importance”
means pollutants in the indoor air that could, depending on
dose and circumstances, have health impacts, including but
not limited to:

(a) Volatile organic compounds, for example, formalde-
hyde and benzene;

(b) Combustion by-products, for example, carbon mon-
oxide and nitrogen oxides;

(c) Vapors and gases, for example, chlorine, mercury,
and ozone;

(d) Heavy metal dusts and fumes, for example, chro-
mium and lead; and

(e) Particulates, for example, wood and ceramic dust.

(3) "Alteration" means any construction or renovation to
an existing structure other than repair or addition.

(4) "Construction" or "construction project" means any
activity subject to state or local building codes.
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(5) "Construction documents" means written, graphic,
and pictorial documents prepared or assembled for describing
the design, location, and physical characteristics of the ele-
ments of a project necessary for obtaining a building permit.

(6) "Contaminant" means any hazardous material that
occurs at greater than natural background levels.

(7) "Decibel (dB)" means a standard unit of measure-
ment of sound pressure.

(8) "Decibel, A-weighted (dBA)" means a decibel mea-
sure that has been weighted in accordance with the A-weight-
ing scale. The A-weighting adjusts sound level as a function
of frequency to correspond approximately to the sensitivity
of human hearing.

(9) "Department" means the Washington state depart-
ment of health.

(10) "Drinking fountain" means the type of plumbing
fixture that delivers a stream of water for drinking without
actively cooling the water.

(11) "Emergency eye wash" means a hands-free device
that:

(a) Irrigates and flushes both eyes simultaneously with
tepid potable water;

(b) Activates an on-off valve in one second or less and
remains on without user assistance until intentionally turned
off; and

(c) Delivers at least 0.4 gallons (1.5 liters) of water per
minute for at least fifteen minutes.

(12) "Emergency shower" means a hand-activated
shower that delivers tepid potable water to cascade over the
user's entire body at a minimum rate of 20 gallons (75 liters)
per minute for at least fifteen minutes.

(13) "Equivalent sound level (L.,)" means the level of a
constant sound that, over a given time period, contains the
same amount of sound energy as the measured fluctuating
sound.

(14) "Faucet" means a type of plumbing fixture that is a
valved outlet device attached to a pipe that normally serves a
sink or tub and can discharge hot water, cold water, or both.

(15) "First draw sample" means a water sample collected
immediately upon opening a plumbing fixture that has not
been used for at least eight hours prior to collection.

(16) "Flush sample" means a water sample collected
after allowing cold water to run for at least thirty seconds
from a plumbing fixture that has not been used for at least
eight hours prior to collection.

(17) "Foot-candle" means a unit of measure of the inten-
sity of light falling on a surface, equal to one lumen per
square foot.

(18) "Hazardous materials" means toxic, corrosive,
flammable, explosive, persistent, or chemically reactive sub-
stances that, depending on dose and circumstances, pose a
threat to human health.

(19) "Imminent health hazard" means a significant threat
or significant danger to health or safety that requires immedi-
ate action to prevent serious illness, injury, or death.

(20) "Implementation" or "implemented" means being
given or having the force of law, requiring compliance, and
being subject to enforcement.

(21) "Laboratory" means instructional areas of the
school facility where students might be exposed to greater
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potential health and safety hazards than typically exist in gen-
eral academic classrooms. Such laboratories may include,
but are not limited to, chemistry, physics, material science,
and biology laboratories or art studios (for example: Dark-
rooms, ceramic studios, and print making studios).

(22) "Local board of health" means the county or district
board of health as defined in RCW 70.05.010(3).

(23) "Local health officer" means the legally qualified
physician who has been appointed as the health officer for the
county or district public health department as defined in
RCW 70.05.010, or his or her authorized representative,
including, but not limited to, the environmental health direc-
tor.

(24) "Mechanical exhaust ventilation" means the
removal of indoor air to the outside of the building by
mechanical means.

(25) "Noise criterion (NC)" means a system for rating
the noise level in an occupied area by comparing actual or
calculated sound level spectra with a series of established
octave band spectra.

(26) "Noise criterion 35 (NC35)" means the curve for
specifying the maximum permissible sound pressure level for
each frequency band.

(27) "Preschool" means an instructional curriculum and
portion of a school facility designed to instruct children not
old enough to attend kindergarten.

(28) "Portable" means any relocatable structure that is
transported to a school site and is placed or assembled there
for use by students as part of a school facility.

(29) "Repair" means the reconstruction or renewal of any
part of an existing school facility for the purpose of its main-
tenance.

(30) "School" means any public, religious-affiliated, or
private institution for instructing students in any grade from
kindergarten through twelfth grade.

(31) "School board" means an appointed or elected board
whose primary responsibility is to operate schools or to con-
tract for school services and includes the governing body or
owner of a private school.

(32) "School facility" means buildings or grounds owned
or leased by the school or donated to the school for the pri-
mary purpose of student use including, but not limited to,
portables, playgrounds and sports fields.

(33) "School officials" means those persons designated
by the school board as responsible for planning, policy devel-
opment, budgeting, management, or other administrative
functions.

(34) "Shop" means instructional areas of the school facil-
ity where students are exposed to greater health and safety
hazards than typically exist in general academic classrooms.
Shops include, but are not limited to, industrial and agricul-
tural shops, including career and technical education (for
example: Metal-working, wood-working, construction, auto-
motive, and horticulture).

(35) "Site" means any real property used or proposed to
be used as a location for a school facility.

(36) "Source capture system" means a mechanical
exhaust system designed and constructed to capture air con-
taminants at their source and release air contaminants to the
outdoor atmosphere.
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(37) "Tempered water" means water having a tempera-
ture range between eighty-five degrees Fahrenheit and one
hundred ten degrees Fahrenheit.

(38) "Tepid water" means water having a temperature
range between sixty degrees Fahrenheit and ninety-five
degrees Fahrenheit.

(39) "Toxic" means having the properties to cause or sig-
nificantly contribute to death, injury, or illness.

(40) "Variance" means an alternative to a specific
requirement in these rules, approved by the local health
officer, that provides a comparable level of protection.

(41) "Very low lead plumbing fixture" means plumbing
fittings or fixtures used in the installation or repair of any
plumbing providing water for human consumption that con-
tain less than 0.3% lead by weight.

(42) "Water cooler" means a type of mechanical plumb-
ing fixture that actively cools the water.

NEW SECTION

WAC 246-366A-015 Guidance. (1) The department, in
cooperation with the office of superintendent of public
instruction, shall:

(a) Update the Health and Safety Guide for K-12 Schools
in Washington (the guide) at least every four years; and

(b) Make the guide available on the department's web
site.

(2) The guide is the primary source of guidance for local
health officers and school officials implementing these rules.

NEW SECTION

WAC 246-366A-020 Responsibilities—General. (1)
Responsibilities of school officials. School officials shall:

(a) Maintain conditions within the school environment
that will not endanger health and safety.

(b) Identify, assess, and mitigate or correct environmen-
tal health and safety hazards in their school facilities, estab-
lish necessary protective procedures, use appropriate con-
trols, and take action to protect or separate those at risk from
identified hazards, consistent with the level of risk presented
by the specific hazard, until mitigation or correction is com-
plete.

(c) When conditions are identified that pose an imminent
health hazard:

(1) Take immediate action to mitigate hazards and pre-
vent exposure;

(i1) Promptly notify the local health officer; and

(iii) Promptly inform school facility staff, students, and
parents about the conditions and actions taken in response.

(d) Retain for at least six years, unless otherwise required
by other state or federal laws, records pertaining to:

(i) Health and safety inspections of the school facilities,
including the final report findings, correction schedules
established in consultation with the local health officer, and
recommended actions;

(1) Imminent health hazards identified under this section
and WAC 246-366A-190, and actions taken in response;

(iii) Site assessment, review, and approval as required
under WAC 246-366A-030;
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(iv) Construction project plan review and approval as
required under WAC 246-366A-040; and

(v) Playground plan review and approval as required
under WAC 246-366A-150.

(e) Have the records described in this subsection avail-
able to the public, except where otherwise provided by appli-
cable public disclosure law.

(f) Prepare a report to the public and the school board at
least annually about environmental health and safety condi-
tions in the schools. The report must include an explanation
of:

(1) Variances obtained from the local health officer
regarding requirements of these rules;

(i1) Dates of environmental health and safety inspections
conducted under requirements of these rules and any defi-
ciencies not corrected within the time frame established by
the local health officer in accordance with subsection (2) of
this section;

(i) Any imminent health hazards identified; and

(iv) A method for school officials to receive public com-
ment about the report.

(2) Responsibilities of the local health officer.

(a) Except as provided in (b) of this subsection, the local
health officer shall:

(i) Periodically conduct an environmental health and
safety inspection of each school facility within his or her
jurisdiction. Beginning one year after the effective date of
this section, those inspections must be conducted at least
once each year.

(i1) Notify school officials at the time of discovery or
immediately following the inspection if conditions that pose
an imminent health hazard are identified, and recommend
actions to mitigate the hazards and prevent exposure.

(iii) Consult with school officials upon completion of the
inspection about findings and recommended follow-up
actions and, if necessary, develop a correction schedule.
Approaches and timelines used to address noncompliant con-
ditions will depend on the level of risk to health and safety
presented by the condition, and may include consideration of
low-cost alternatives.

(iv) Develop draft and final inspection reports, in consul-
tation with school officials, within sixty days after conduct-
ing an inspection. The report must include inspection find-
ings related to this rule and any required correction schedule.

(v) Confirm, as needed, that corrections are accom-
plished.

(vi) Retain for at least six years, unless otherwise
required by other state or federal laws, records pertaining to:

(A) Health and safety inspections of the school facilities
performed by the local health officer, including, but not lim-
ited to, the final inspection report and correction schedules;
and

(B) Imminent health hazards identified under this section
and WAC 246-366A-190, and local health officer actions
taken in response.

(vii) Have the records described in this subsection avail-
able to the public, except where otherwise provided by appli-
cable public disclosure law.

(b) The local health officer may allow a school official or
qualified designee to conduct a required inspection under a
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program approved by the local health officer not more than
two out of every three years. The program must include pro-
visions for:

(1) Assuring that the school official or designee conduct-
ing the inspection has attended training in the standards, tech-
niques, and methods used to conduct an environmental health
and safety inspection;

(i1) Completing a standardized checklist at each inspec-
tion;

(iii) Providing a written report to the local health officer
about the findings of the inspection;

(iv) Notifying the local health officer regarding any iden-
tified imminent health hazards and coordinating with the
local health officer to mitigate hazards and prevent exposure;
and

(v) Consulting with the local health officer on follow-up
and corrective actions needed to address noncompliant condi-
tions that do not pose an imminent health hazard.

(3) Responsibilities of the department.

(a) The department shall:

(i) Report to the state board of health once every three
years. The report must include a summary of:

(A) Variances granted by local health officers; and

(B) Status of local rule implementation.

(i) Make technical assistance and training available to
local health jurisdictions, educational service districts, school
districts, and school personnel for implementation of these
rules, including:

(A) Inspection techniques and procedures;

(B) Inspection materials and checklists;

(C) Variance request evaluations; and

(D) Model environmental health and safety programs for
schools and local health jurisdictions.

(b) The department, at the request of the local health
officer, may assist in investigating environmental health and
safety incidents at schools.

(c) Establish a school rule technical advisory committee
to help promote consistent statewide interpretation and
implementation of these rules.

NEW SECTION

WAC 246-366A-030 Site assessment, review, and
approval. (1) A full site assessment and local health officer
review and approval to determine environmental health and
safety risk, is required for:

(a) Constructing a new school facility on a site that was
previously undeveloped or developed for other purposes; or

(b) Converting an existing structure for primary use as a
school facility.

(2) The local health officer shall determine, in consulta-
tion with school officials, the need for and scope of the site
assessment, review, and approval process for:

(a) Constructing a new school facility on an existing
school site;

(b) Constructing an addition to an existing school facil-
ity; or

(c) Converting part of an existing structure primarily
used for other purposes into a school facility.

(3) A full site assessment must include:
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(a) A Phase 1 Environmental Site Assessment (ESA) that
meets the requirements of the American Society for Testing
and Materials (ASTM) Standard #1527-05 (published
November 2005);

(b) Sampling and analysis of potential contaminants if
the Phase 1 ESA indicates that hazardous materials may be
present. Sampling and analysis must comply with applicable
rules of the Washington state department of ecology;

(c) A noise assessment. Noise from any source must not
exceed an hourly average of 55 dBA (the mean sound energy
level for a specified time (Leqgg minues)) and must not exceed an
hourly maximum (the maximum sound level recorded during
a specified time period (Lmax)) of 75 dBA during the time of
day the school is in session. Sites exceeding these sound lev-
els are acceptable if a plan for noise reduction is included in
the new construction proposal and the plan for noise reduc-
tion is approved by the local health officer.

(4) School officials shall:

(a) Notify the local health officer within ninety days of
starting preliminary planning for school construction that
may require a site assessment with local health officer review
and approval.

(b) Consult with the local health officer throughout the
plan development phase regarding the scope of the site
assessment and the timeline for completion of the site assess-
ment.

(c) Have a site assessment completed when required
under this section.

(d) Submit a written report to the local health officer
assessing the potential impact of health and safety risks pre-
sented by the proposed site, including, but not limited to the
following:

(1) The findings and results obtained under subsection (3)
of this section;

(i1) Analysis of the findings;

(iii) Description of any mitigation proposed to address
identified health and safety risks present at the site; and

(iv) Any site assessment-related information requested
by the local health officer to complete the site assessment
review and approval process.

(e) Obtain site review and written site approval from the
local health officer when required under subsection (1) or (2)
of this section.

(5) The local health officer shall:

(a) Conduct an inspection of the proposed site;

(b) Review the site assessment for environmental health
and safety risk;

(c) For site assessments according to subsection (1) of
this section, provide written approval, describe site deficien-
cies needing mitigation to obtain approval, or deny use of the
proposed school facility site within sixty days of receiving a
complete request unless the school officials and the local
health officer agree to a different timeline; and

(d) For site assessments according to subsection (2) of
this section, provide written approval or describe site defi-
ciencies needing mitigation to obtain approval of the pro-
posed school facility site within sixty days of receiving a
complete request unless the school officials and the local
health officer agree to a different timeline.
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(6) If school officials notified the local health officer in
writing prior to the effective date of this section that construc-
tion is planned for a particular site, the site review require-
ments in effect at the time of notification apply, provided that
school officials comply with all agreed on timelines for com-
pletion.

NEW SECTION

WAC 246-366A-040 Construction project review. (1)
The following school facility construction projects must be
reviewed by the local health officer:

(a) Construction of a new school facility;

(b) Schools established in all or part of any existing
structures previously used for other purposes;

(c) Additions or alterations consisting of more than five
thousand square feet of floor area or having a value of more
than ten percent of the total replacement value of an existing
school facility;

(d) Any construction of a shop or laboratory for use by
students; and

(e) Installation of a portable.

(2) Review and approval requirements for installation of
a playground are established in WAC 246-366A-150.

(3) School officials shall:

(a) Consult with the local health officer during prelimi-
nary planning for school construction projects that are subject
to the requirements of this section;

(b) Invite the local health officer to a predevelopment
conference with school officials and project design profes-
sionals to participate in the discussion about the preliminary
design to highlight health and safety matters and require-
ments of these rules;

(c) Obtain construction project review and written
approval from the local health officer regarding environmen-
tal health and safety requirements in these rules before start-
ing construction;

(d) Provide construction documents to the local health
officer at the same time as the local building official to facil-
itate a concurrent and timely review; and

(e) Provide additional documents requested by the local
health officer, which may include, but are not limited to, writ-
ten statements signed by the project's licensed professional
engineer verifying that design elements comply with require-
ments specified by these rules.

(4) The local health officer shall:

(a) Consult with school officials and determine what is
required for plan review and approval;

(b) Review construction documents to confirm that the
health and safety requirements of these rules are met;

(c) Identify and request any additional documents
required to determine compliance with requirements speci-
fied by these rules; and

(d) Provide written approval, or describe plan deficien-
cies needing change to obtain approval, of the construction
project within sixty days of receiving all documents needed
to complete the review, unless the school officials and the
local health officer agree to a different timeline.

Permanent

Washington State Register, Issue 10-01

NEW SECTION

WAC 246-366A-050 Preoccupancy inspection of con-
struction projects. (1) School officials shall:

(a) Obtain a preoccupancy inspection by the local health
officer of construction projects subject to WAC 246-366A-
040(1), conducted in coordination with a final inspection by
the local building official, in order to ensure imminent health
hazards are corrected before allowing school facilities to be
occupied; and

(b) Notify the local health officer at least five business
days before a desired preoccupancy inspection.

(2) The local health officer:

(a) Shall coordinate all construction-related inspections
with the on-site project manager or other appropriate person
identified by school officials.

(b) May inspect for compliance with these rules during
the construction phase.

(c) Shall conduct a preoccupancy inspection for con-
struction projects subject to WAC 246-366A-040(1) to verify
compliance with these rules before the building is occupied
and not more than five business days after the date requested
by school officials or as otherwise agreed to by the school
officials and the local health officer.

(1) If an imminent health hazard is identified, a solution
must be identified and agreed to by school officials, the local
health officer, and the local building official and imple-
mented by school officials before the affected portion of the
building is occupied.

(i1) If other conditions of noncompliance with these rules
are identified, school officials shall be provided with a writ-
ten list of items and consulted in developing a correction
schedule, based on the level of risk to health and safety.

(d) May reinspect to confirm satisfactory correction of
the items identified under (c) of this subsection.

NEW SECTION

WAC 246-366A-060 General construction require-
ments. School officials shall:

(1) Design school facilities to minimize conditions that
attract, shelter, and promote the propagation of insects,
rodents, bats, birds, and other pests of public health signifi-
cance. This subsection does not mandate the installation of
window screens nor does it prohibit the installation of reten-
tion ponds or rain gardens.

(2) Design school facilities with windows in sufficient
number, size, and location to enable students to see outside at
least fifty percent of the school day. Windows are optional in
special purpose instructional areas including, but not limited
to, theaters, music areas, multipurpose areas, gymnasiums,
auditoriums, shops, laboratories, libraries, and seminar areas.

(3) Provide sun control to exclude direct sunlight from
window areas and skylights of instructional areas, assembly
rooms and meeting rooms during at least eighty percent of the
normal school hours. Each area must be considered as an
individual case. Sun control is not required for sun angles
less than forty-two degrees up from the horizontal. Sun con-
trol is not required if air conditioning is provided or special
glass is installed having a total solar energy transmission fac-
tor less than sixty percent.
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(4) Provide surfaces on steps that reduce the risk of
injury caused by slipping.

(5) Provide floors throughout the school facility that are
appropriate for the intended use, easily cleanable and can be
dried effectively to inhibit mold growth. These floor materi-
als include, but are not limited to, wood, vinyl, linoleum, and
tightly woven carpets with water impervious backing.

(6) Provide reasonably sufficient space for the storage of
play equipment, instructional equipment, and outdoor cloth-
ing. The space must be reasonably accessible, lighted, and
ventilated.

(7) Provide measures to reduce potential injury from fall
hazards, including but not limited to, retaining walls; perfor-
mance arts stages and orchestra pits; balconies; mezzanines;
and other similar areas of drop-off to a lower floor.

(8) Provide the following items for health rooms, if
health rooms are provided:

(a) The means to visually supervise and provide privacy
of room occupants;

(b) Surfaces that can be easily cleaned and sanitized;

(c) A handwashing sink in the room;

(d) An adjoining restroom; and

(e) Mechanical exhaust ventilation so that air does not
flow from the health room to other parts of the school facility.

NEW SECTION

WAC 246-366A-065 General operation and mainte-
nance requirements. School officials shall:

(1) Keep school facilities clean and in good condition.

(2) Mitigate any environmental health and safety haz-
ards.

(3) Control conditions that attract, shelter, and promote
the propagation of insects, rodents, bats, birds, and other
pests of public health significance. This subsection does not
mandate the routine installation of window screens nor does
it prohibit the proper operation of retention ponds or rain gar-
dens.

(4) Label, use, store and dispose of hazardous materials
to:

(a) Prevent health and safety hazards;

(b) Keep incompatible substances apart from each other;

(c) Prevent unauthorized access and use; and

(d) Follow procedures according to material safety data
sheet instructions.

(5) Select supplies and methods of use that reduce expo-
sure to hazardous materials.

(6) Allow only those hazardous materials in schools that
they have approved for use. Types of commercial products
that might contain hazardous materials include, but are not
limited to, cleaners, sanitizers, maintenance supplies, pesti-
cides, herbicides, and instruction-related supplies.

(7) Safely store play equipment, instructional equipment,
and outdoor clothing where reasonably accessible.

(8) Use products that comply with American National
Standards Institute/National Sanitation Foundation (ANSI/
NSF) Standard 61 (2007) to coat, line, seal, or patch drinking
water contact surfaces, if the interior of water piping or
plumbing fixtures is coated or lined.
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(9) Immediately clean and sanitize the contaminated area
and prevent human exposure when sewage backups occur.

(10) Notify the local health officer when sewage back-
ups:

(a) Result from failure of an on-site sewage system serv-
ing the school facility;

(b) Impact student use areas outside restrooms; or

(c¢) Occur in a food preparation, food storage, or food ser-
vice area.

(11) Allow upholstered furniture, such as couches and
overstuffed chairs, in school facilities only if the furniture has
been purchased or approved by school officials.

NEW SECTION

WAC 246-366A-070 Moisture control, mold preven-
tion, and remediation. School officials shall:

(1) Visually monitor the school facility for water intru-
sion and moisture accumulation that may lead to mold
growth, especially after severe weather events.

(2) Begin corrective action within twenty-four hours of
discovering water intrusion or moisture accumulation to
inhibit and limit mold growth by:

(a) Identifying and eliminating the cause of the water
intrusion or moisture accumulation; and

(b) Drying the affected portions of the school facility.

(3) When mold growth is observed or suspected, use rec-
ognized remediation procedures such as those provided by
the Environmental Protection Agency (Mold Remediation in
Schools and Commercial Buildings, EPA 402-K-01-001,
March 2001). Begin recognized procedures within twenty-
four hours to:

(a) Identify and eliminate the cause of the moisture or
water contributing to the mold growth;

(b) Dry the affected portions of the school facility;

(c) Investigate the extent of the mold growth, including
evaluation of potentially affected materials and surfaces
inside walls and under floor coverings, when moisture or
water has entered those spaces;

(d) Minimize exposure to indoor mold spores and frag-
ments until mold remediation is complete using methods
including, but not limited to, containment and negative air
pressure; and

(e) Remediate surfaces and materials contaminated with
mold.

(4) When remediation is required under subsection (3) of
this section and there is significant risk of exposure, includ-
ing when the total area affected is greater than ten square feet,
promptly inform school facility staff, students, and parents of
the conditions and the plans and time frame for the remedia-
tion. The extent of this communication will depend on the
likelihood of individual exposure, the scope of the remedia-
tion project, and the time required to complete it.

NEW SECTION

WAC 246-366A-080 Safety—Animals in school facil-
ities. (1) School officials shall allow in school facilities only
those animals, other than service animals, approved under
written policies or procedures.
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(2) School officials shall develop written policies or pro-
cedures for any animals allowed in school facilities to pre-
vent:

(a) Injuries caused by wild, dangerous, or aggressive ani-
mals;

(b) Spread of diseases from animals known to commonly
carry diseases including, but not limited to, rabies, psittaco-
sis, and salmonellosis;

(c) Allergic reactions;

(d) Exposure to animal wastes; and

(e) Handling animals or their bedding without proper
handwashing afterward.

(3) Written policies or procedures required under sub-
section (2) of this section shall address service animals in the
school facility that are not well behaved or present a risk to
health and safety.

NEW SECTION

WAC 246-366A-090 Heating and ventilation—Con-
struction requirements. School officials shall:

(1) Provide mechanical exhaust ventilation that meets or
exceeds the requirements in chapter 51-52 WAC at locations
intended for equipment or activities that produce air contam-
inants of public health importance.

(2) Situate fresh air intakes away from building exhaust
vents and other sources of air contaminants of public health
importance in a manner that meets or exceeds the require-
ments in chapter 51-52 WAC. Sources of air contaminants
include bus and vehicle loading zones, and might include, but
are not limited to, parking areas and areas where pesticides or
herbicides are commonly applied.

(3) Use materials that will not deteriorate and contribute
particulates to the air stream if insulating the interior of air
handling ducts. Insulation materials must be designed to
accommodate duct cleaning and exposure to air flow without
deteriorating. This subsection does not apply if the local per-
mitting jurisdiction received a complete building permit
application within three years after the effective date of this
section.

(4) Use ducted air returns and not open plenum air
returns consisting of the open space above suspended ceil-
ings. This subsection does not apply to:

(a) Alterations to school facilities;

(b) Additions to school facilities that tie into existing
ventilation systems that use open plenum air returns; or

(c) Facilities for which the local permitting jurisdiction
received a complete building permit application within three
years after the effective date of this section.

NEW SECTION

WAC 246-366A-095 Heating and ventilation—Oper-
ation and maintenance requirements. School officials
shall:

(1) Heat occupied areas of school buildings during
school hours and school-sponsored events to maintain a min-
imum temperature of sixty-five degrees Fahrenheit except for
gymnasiums and hallways, which must be maintained at a
minimum temperature of sixty degrees Fahrenheit.
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(2) Ventilate occupied areas of school buildings during
school hours and school-sponsored events. During periods of
ventilation:

(a) For school facilities constructed or sited under a
building permit for which the local permitting jurisdiction
received a completed building permit application on or after
the effective date of this section, provide, as a minimum, out-
door air according to WAC 51-52-0403, Table 403.3,
Required Outdoor Ventilation Air.

(b) For school facilities constructed or sited under a
building permit for which the local permitting jurisdiction
received a completed building permit application before the
effective date of this section, conduct standard operation and
maintenance best practices including, but not limited to, mak-
ing timely repairs, removing obstructions, and replacing fil-
ters and fan drive belts, and setting system controls so that, to
the extent possible given the design of the ventilation system,
outdoor air is provided consistent with WAC 51-52-0403,
Table 403.3, Required Outdoor Ventilation Air.

(3) Use and maintain mechanical exhaust ventilation
installed for equipment or activities that produce air contam-
inants of public health importance or moisture.

(4) Limit student exposure to air contaminants of public
health importance produced by heat laminators, laser print-
ers, photocopiers, and other office equipment by placing such
equipment in appropriately ventilated spaces and providing
instruction to users on how to operate and maintain equip-
ment as recommended by the manufacturer.

(5) Take preventive or corrective action when pesticides,
herbicides, or air contaminants of public health importance
are likely to be drawn or are drawn into the building or venti-
lation system.

NEW SECTION

WAC 246-366A-100 Noise control—Construction
requirements. (1) School officials shall design ventilation
equipment and other mechanical noise sources in classrooms
to provide background sound which conforms to a noise cri-
terion curve or equivalent not to exceed NC-35. School offi-
cials shall certify, or hire the appropriate person to certify,
that ventilation equipment and other mechanical noise
sources that have been installed meet the NC-35 noise crite-
rion design standard.

(2) Portable classrooms constructed before January 1,
1990, moved within the same school property or within the
same school district, are exempt from the requirements of this
section if the portable classrooms meet all of the following
criteria:

(a) Noise abating or noise generating features are not
altered in a manner that may increase noise levels;

(b) The portable classrooms were previously in use for
instruction;

(c) Ownership of the portable classrooms remains the
same; and

(d) The new site meets the noise standard in WAC 246-
366A-030 (3)(c).
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NEW SECTION

WAC 246-366A-105 Noise control—Operation and
maintenance requirements. School officials shall:

(1) Maintain the background noise at any student loca-
tion within classrooms constructed after January 1, 1990, at
or below 45 dBA (Leq,) where , is 30 seconds or more. Back-
ground noise levels must be determined when the ventilation
system and the ventilation system's noise generating compo-
nents, such as the condenser and heat pump, are operating
and the room is unoccupied by students.

(2) Maintain the background noise level at any student
location in laboratories and shops with local exhaust ventila-
tion systems constructed after January 1, 1990, at or below 65
dBA (Leq,) where , is 30 seconds or more. Background noise
levels must be determined when all ventilation equipment is
operating and the room is unoccupied by students.

(3) Maintain noise exposure for students below the max-
imum levels in Table 1.

Table 1
Maximum Noise Exposures Permissible
Duration per day (hours) Sound level (ABA)

8 85

6 87

4 90

3 92

2 95
1-172 97

1 100

12 105

1/4 110

(4) Not allow student exposure to sound levels equal to
or greater than 115 dBA.

(5) Provide and require students to use personal protec-
tive equipment, for example ear plugs or muffs, where noise
levels exceed those specified in Table 1. Personal protective
equipment must reduce student noise exposure to comply
with the levels specified in Table 1.

NEW SECTION

WAC 246-366A-110 Lighting—Construction
requirements. School officials shall equip school facilities
with lighting systems designed to meet the requirements of
WAC 246-366A-115. General, task or natural lighting may
be used to achieve the minimum lighting intensities. Energy
efficient lighting systems, lighting fixtures, or bulbs that meet
the minimum lighting intensities in Table 2 of WAC 246-
366A-115(1) may be used.

NEW SECTION

WAC 246-366A-115 Lighting—Operation and main-
tenance requirements. School officials shall:

(1) Provide light intensities that meet or exceed those
specified in Table 2. General, task and/or natural lighting
may be used to maintain the minimum lighting intensities.
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Energy efficient lighting systems, lighting fixtures, or bulbs
that meet the minimum lighting intensities in Table 2 may be
used.

Table 2
Lighting Intensities

Measured 30 inches above the floor
or on working or teaching surfaces.
Some lighting fixtures may require a
start-up period before reaching
maximum light output.

Minimum
foot-candle
intensity
General instructional areas, for exam- 30

ple, study halls, lecture rooms, and
libraries.

Special instructional areas where 50
safety is of prime consideration or fine

detail work is done, for example, fam-

ily and consumer science laboratories,

science laboratories (including chemi-

cal storage areas), shops, drafting

rooms, and art and craft rooms.

Noninstructional areas, for example, 10
auditoriums, lunch rooms, assembly

rooms, corridors, stairs, storerooms,

and restrooms.

Gymnasiums: Main and auxiliary 20
spaces, shower rooms, and locker

rooms.

(2) Control excessive brightness and glare in all instruc-
tional areas. Surface contrasts and direct or indirect glare
must not cause excessive eye accommodation or eye strain
problems.

(3) Provide lighting in a manner that minimizes shadows
and other lighting deficiencies on work and teaching sur-
faces.

NEW SECTION

WAC 246-366A-120 Restrooms and showers—Con-
struction requirements. School officials shall:

(1) Provide shower facilities for grades nine and above
for classes in physical education and for team sports. Show-
ers must supply hot water between one hundred and one hun-
dred twenty degrees Fahrenheit.

(2) Provide floor surfaces in shower areas that are water
impervious, slip-resistant, and sloped to floor drains. Walls
must be water impervious up to showerhead height. Upper
walls and ceilings must have an easily cleanable surface.

(3) Locate drying areas, if provided, adjacent to showers
and locker or dressing rooms. Walls and ceilings must have
an easily cleanable surface and floor surfaces must be water
impervious, slip-resistant, and sloped to floor drains.

(4) Provide locker or dressing rooms adjacent to showers
or drying rooms. Walls and ceilings must have an easily
cleanable surface. When drying areas are provided, floor sur-
faces in locker or dressing rooms must be appropriate for the
intended use, easily cleanable and dryable to effectively
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inhibit mold growth. When drying areas are not provided,
locker or dressing room floor surfaces must be water imper-
vious, slip-resistant, and sloped to floor drains.

NEW SECTION

WAC 246-366A-125 Restrooms and showers—Oper-
ation and maintenance requirements. School officials
shall:

(1) Provide in each restroom:

(a) Toilet paper in each toilet stall;

(b) Single service handwashing soap near each hand-
washing sink; and

(c) Single-service towels or an adequate number of
warm-air dryers. Common use towels are not allowed.

(2) Provide hot water to all handwashing plumbing fix-
tures at a maximum temperature of one hundred twenty
degrees Fahrenheit.

(3) Provide tempered water for those handwashing
plumbing fixtures that do not allow the user to select water
temperature.

(4) Provide any hand operated, self-closing handwashing
plumbing fixtures with the capability of providing at least ten
seconds of running water.

(5) Provide access to restrooms when:

(a) School buildings are in use; or

(b) Outdoor facilities or athletic fields are in use for
school-sponsored events. School officials are not required to
provide access to restrooms when outdoor facilities and ath-
letic fields are in use after school hours or on weekends
unless it is a school-sponsored event.

(6) Provide access to shower facilities with hot water
between one hundred and one hundred twenty degrees Fahr-
enheit for classes in physical education and school-sponsored
sports teams at grades nine and above.

(7) When cloth towels are supplied by the school, pro-
vide them for individual use and launder them after each use.

NEW SECTION

WAC 246-366A-130 Water quality monitoring—
Lead. (1) School officials shall:

(a) Sample plumbing fixtures that are regularly used for
drinking or cooking.

(b) Use a laboratory to analyze all required water sam-
ples that is accredited by the department of ecology, or other
appropriate agency if outside Washington state, according to
EPA drinking water laboratory certification criteria.

(2) Water sampling protocols. School officials shall:

(a) Collect representative samples, according to the per-
centages required by subsections (3) and (4) of this section,
from each type and age of plumbing fixture regularly used for
drinking or cooking.

(1) For type of fixture, use at least the three types: Drink-
ing fountains, water coolers and faucets.

(i1) For age of fixture, use at least two groupings: Those
manufactured prior to 1999, and those manufactured since
January 1, 1999.

(b) Sample as follows:

(i) Make sure cold water is the last to run through the fix-
ture to be tested.
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(i) Allow water to sit in the plumbing system at least
eight hours. No water may pass through the fixture during
that time.

(iii) Place the 250 ml sample bottle under the faucet and
open the cold water tap. Fill the bottle to the shoulder or the
line marked "250 ml," turn off the water and cap the bottle
tightly.

(3) Initial monitoring schedule for lead.

(a) School officials shall conduct initial monitoring by
sampling fifty percent of the plumbing fixtures regularly used
for drinking or cooking in elementary schools or used by pre-
school children in K-12 schools within one year after the
effective date of this section. This may be either from fifty
percent of the fixtures in each school or from all of the fix-
tures in fifty percent of the schools within a district. School
districts shall sample the remaining fifty percent of the fix-
tures within two years after the effective date of this section.

(b) School officials shall conduct initial monitoring by
sampling at least twenty-five percent of each type and age of
plumbing fixture, as specified under subsection (2)(a) of this
section, regularly used by students for drinking or cooking in:

(1) Middle and junior high schools within three years
after the effective date of this section; and

(i) High schools within four years after the effective
date of this section.

(c¢) School officials, with local health officer approval,
may apply samples collected after September 1, 2003, toward
meeting the initial monitoring requirement if all plumbing
fixtures with lead results above 0.020 milligrams per liter or
20.0 parts per billion have been removed from service, or
have been or are being addressed according to subsection (5)
of this section, and samples were:

(1) From plumbing fixtures regularly used for drinking or
cooking; and

(i1) Collected consistent with subsection (2) of this sec-
tion.

(4) Ongoing monitoring for lead.

(a) School officials shall repeat lead monitoring every
five years, beginning within:

(i) Seven years after the effective date of this section for
elementary schools;

(1) Eight years after the effective date of this section for
middle and junior high schools; and

(iii) Nine years after the effective date of this section for
high schools.

(b) School officials shall use sampling protocols in sub-
section (2) of this section to collect samples in all schools
from:

(i) No less than twenty-five percent of each type and age
of plumbing fixture which is not a "very low lead" plumbing
fixture; and

(i1) No less than ten percent of each type of plumbing fix-
ture which is a "very low lead" plumbing fixture.

(c) Schools that are Group A public water systems are
not required to do ongoing lead monitoring required by (a) of
this subsection if the schools meet the lead monitoring
requirements in chapter 246-290 WAC.

(5) Corrective actions. School officials shall:
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(a) For all plumbing fixtures with sample results of lead
above 0.020 milligrams per liter or 20.0 parts per billion,
immediately shut off these fixtures or make them inoperable.

(b) For all plumbing fixtures of the same type and age as
any fixture with results above 0.020 milligrams per liter or
20.0 parts per billion:

(1) Take immediate corrective action according to (a) of
this subsection; or

(i1) Collect first draw samples within ten business days.
Upon receipt of sample results, immediately shut off or make
inoperable all plumbing fixtures with results of lead above
0.020 milligrams per liter or 20.0 parts per billion.

(c¢) To provide drinking water at the location of these fix-
tures, take one or more of the following remedies:

(1) Bottled water. If bottled water is used, provide bot-
tled water that is produced by a Washington state department
of agriculture-approved bottling operation or out-of-state or
international bottler whose product meets federal Food and
Drug Administration regulations.

(i1) Manual flushing. Manual flushing may be used only
as a temporary remedy. If manual flushing is used:

(A) Take flush samples from twenty-five percent of each
type and age of the fixtures planned to be included in the
flushing program to determine the flushing time necessary to
reduce lead to below 0.020 milligrams per liter or 20.0 parts
per billion. Start by following the sample collection protocol
of first-draw samples described in subsection (2)(b) of this
section with the addition of letting the water run for thirty
seconds before filling the bottle.

(B) Open the tap of every fixture included in the flushing
program every morning before the school facility opens and
let the water run for the length of time established in
(c)(ii)(A) of this subsection.

(iii) Automated flushing. If automated flushing is used,
take samples from twenty-five percent of each type and age
of the fixtures included in the flushing program to demon-
strate that the automated system reduces lead to below 0.020
milligrams per liter or 20.0 parts per billion.

(iv) Fixture replacement. If individual plumbing fixtures
are replaced:

(A) Precondition the new plumbing fixtures by running
water through the fixture continuously for twenty-four hours;
and

(B) Collect first draw samples after preconditioning and
verify sample results of lead below 0.020 milligrams per liter
or 20.0 parts per billion. If the preconditioned plumbing fix-
ture does not yield a sample result below this level, (a) of this
subsection applies.

(v) Treatment. Before treatment is used, submit an engi-
neering project report to the department, per WAC 246-290-
110. Installation of treatment devices will result in the
school's designation as a public water supply. School offi-
cials shall then ensure they comply with the Group A public
water system rules and regulations, chapter 246-290 WAC
and water works operator certification rules and regulations,
chapter 246-292 WAC.

(6) Notification requirements. School officials shall:

(a) Notify school facility staff, students, parents, and the
local health officer within five business days of the school
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officials receiving lead sampling results above 0.020 milli-
grams per liter or 20.0 parts per billion.

(b) Make all results available for review upon request.

NEW SECTION

WAC 246-366A-135 Water quality monitoring—
Copper. (1) School officials shall collect water samples and
have them tested for copper following the requirements of
WAC 246-366A-130 (1) and (2)(b). The same water samples
used for lead testing may be used for copper testing.

(2) School officials shall test water samples for copper
from no less than twenty-five percent of each type and age of
plumbing fixture regularly used for drinking or cooking.

(a) For type of fixture, use at least the three types:
Drinking fountains, water coolers and faucets.

(b) For age of fixture, use at least two groupings: Those
manufactured prior to 1999 and those manufactured since
January 1, 1999.

(3) School officials shall complete water sampling of
plumbing fixtures for copper in:

(a) Elementary schools within two years after the effec-
tive date of this section;

(b) Middle and junior high schools within three years
after the effective date of this section; and

(c) High schools within four years after the effective date
of this section.

(4) If school officials, with local health officer approval,
include lead samples collected after September 1, 2003,
toward meeting the initial monitoring requirement for lead, as
specified in WAC 246-366A-130, they may wait to monitor
those plumbing fixtures for copper until they conduct the
next ongoing lead monitoring per WAC 246-366A-130(4).

(5) School officials, with local health officer approval,
may include samples collected after September 1, 2003,
toward meeting monitoring requirements if all plumbing fix-
tures with copper results above 1.30 milligrams per liter or
1300 parts per billion have been or are being addressed
according to subsection (6) of this section, and the samples
were:

(a) From plumbing fixtures regularly used for drinking
and cooking; and

(b) Collected using the sampling protocol specified in
WAC 246-366A-130 (2)(b).

(6) Corrective actions. For all plumbing fixtures with
first draw sample results of copper above 1.30 milligrams per
liter or 1300 parts per billion, school officials shall:

(a) Within five business days of getting sample results,
consult with the department to develop a corrective action
plan; and

(b) Implement the corrective action plan.

(7) Notification requirements. School officials shall:

(a) Notify staff, students and parents, and the local health
officer within five business days of the school officials
receiving copper sampling results above 1.30 milligrams per
liter or 1300 parts per billion; and

(b) Make all results available for review upon request.
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NEW SECTION

WAC 246-366A-140 Water quality monitoring—
Other drinking water contaminants. The local health
officer may require:

(1) Sampling of drinking water when public health con-
cerns exist about drinking water contaminants other than lead
or copper;

(2) Corrective actions in response to sampling results for
other contaminants; and

(3) School officials to notify school facility staff, stu-
dents and parents, and the local health officer about test
results.

NEW SECTION

WAC 246-366A-150 Playgrounds—Construction
and installation requirements. (1) School officials shall:

(a) Consult with the local health officer regarding play-
ground review and approval requirements consistent with the
scope of the project when proposing to:

(1) Install new playground equipment or fall protection
surfaces;

(i) Add new playground features or equipment to an
existing playground; or

(iii) Modify, other than repair and maintain, existing
playground equipment, features, or fall protection surfaces.

(b) If required by the local health officer after consulta-
tion:

(i) Provide playground plans and equipment specifica-
tions and any additional information the local health officer
requests; and

(i1) Obtain plan review and written approval from the
local health officer before installing, adding, or modifying
playground equipment or fall protection surfaces.

(c) Install playground equipment, including used equip-
ment, and fall protection surfaces:

(1) That meet the ASTM F 1487-01: Standard Consumer
Safety Performance Specification for Playground Equipment
for Public Use; and

(1) In a manner that is consistent with the manufacturer's
instructions and Consumer Product Safety Commission
Handbook for Public Playground Safety, 2008.

(d) Prohibit the use of chromated copper arsenate or cre-
osote treated wood to construct or install playground equip-
ment, landscape structures, or other structures on which stu-
dents may play.

(2) The local health officer shall:

(a) Consult with school officials to determine what is
required for playground plan review and approval consistent
with the scope of the project.

(b) If playground review and approval is required:

(1) Review playground plans and equipment specifica-
tions to confirm that the requirements of these rules are
addressed;

(i1) Identify and request any additional documents
required to complete the review;

(iii) Provide written approval or denial of the playground
plans and equipment specifications within thirty days of
receiving all documents needed to complete the review,
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unless the school officials and the local health officer agree to
a different timeline; and

(iv) Verify that playground installation complies with
requirements of this section.

(c) Coordinate all playground-related inspections with
school officials.

NEW SECTION

WAC 246-366A-155 Playgrounds—Operation and
maintenance requirements. School officials shall:

(1) Monitor and operate playgrounds so that protective
surfacing and use zones are maintained, and equipment is
properly anchored and free of puncture, pinching, crushing,
shearing, entanglement, and entrapment hazards.

(2) Prohibit the use of chromated copper arsenate or cre-
osote treated wood to repair or maintain playground equip-
ment, landscape structures, or other structures on which stu-
dents may play.

NEW SECTION

WAC 246-366A-160 Laboratories and shops—Con-
struction requirements. School officials shall:

(1) Provide an emergency eyewash fountain for each lab-
oratory and shop where hazardous materials are used or eye
irritants are produced.

(2) Provide an emergency shower for each laboratory
where hazardous materials are used and the potential for
chemical spills exists.

(3) Assure that all emergency eyewash fountains and
showers have unobstructed access and are reachable within
ten seconds.

(4) Provide handwashing and appropriate drying facili-
ties in an easily accessible location in each laboratory and
shop.

(5) Provide emergency shut-offs for gas and electricity
connected to stationary machinery in laboratories and shops.
Emergency shut-offs must:

(a) Be located in close proximity to the room exit door;

(b) Have unobstructed access; and

(c) Have signage readable from across the room for
immediate identification during an emergency.

(6) Provide all stationary machinery in laboratories and
shops with magnetic-type switches to prevent machines from
automatically restarting upon restoration of power after an
electrical failure or activation of the emergency shut-off.

(7) Provide mechanical exhaust ventilation in hazardous
material storerooms, and in laboratories and shops where
equipment or activities may produce air contaminants of pub-
lic health importance.

(8) When activities or equipment in laboratories or shops
produce air contaminants of public health importance, pro-
vide an appropriate source capture system to prevent those
contaminants from entering the student's breathing zone.
These activities and equipment include, but are not limited to,
spray painting, welding, pottery kilns, chemistry experi-
ments, and wood-working.

(9) Design ventilation systems to operate so that air is
not recirculated and does not flow from the laboratory or
shop to other parts of the school facility. Open plenum air
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returns consisting of the space above suspended ceilings in
laboratories and shops must not be used to recirculate air to
other parts of the school facility.

NEW SECTION

WAC 246-366A-165 Laboratories and shops—Oper-
ation and maintenance requirements. In laboratories and
shops, school officials shall:

(1) Select, label, use, store and dispose of hazardous
materials in accordance with WAC 246-366A-065.

(2) Prohibit use and storage of compounds that are:

(a) Considered shock-sensitive explosives, for example,
picric acid, dinitro-organics, isopropyl ether, ethyl ether, tet-
rahydrofuran, dioxane; or

(b) Lethal at low concentrations when inhaled or in con-
tact with skin, for example, pure cyanides, hydrofluoric acid,
toxic compressed gases, mercury liquid and mercury com-
pounds, and chemicals identified as the P-list under WAC
173-303-9903.

(3) Adopt safety procedures and processes for instruct-
ing students regarding the proper use of hazardous materials
and equipment.

(4) Provide and require use of appropriate personal pro-
tective equipment when exposure to potential hazards might
occur. Potential hazards include, but are not limited to haz-
ardous material exposures, burns, cuts, and punctures.

(5) Provide situation-specific emergency and protective
equipment during demonstrations with hazardous materials
and with hazardous procedures. Examples of protective
equipment include, but are not limited to, safety shields for
eyes, protective gloves that are fire retardant and chemical
resistant, respiratory protection, and fire extinguishers.

(6) Properly maintain laboratory and shop equipment
and mechanical exhaust ventilation.

(7) Provide single-use soap and single-use towels or
warm-air dryers at handwashing sinks.

NEW SECTION

WAC 246-366A-170 Variances. (1) School officials:

(a) May request a variance from requirements in these
rules from the local health officer if they wish to use an alter-
native to meet the intent of these rules.

(1) The request for a variance must be in writing and
describe:

(A) The specific requirement the variance is requested to
replace;

(B) The alternative proposed to meet the specific
requirement; and

(C) How the proposed alternative will provide at least a
comparable level of protection as that provided by the spe-
cific requirement.

(i1) The request for a variance must include information
as needed to support and clarify the request, such as material
descriptions and specifications, engineering reports, photos,
drawings, or sketches.

(b) May implement a variance only after obtaining
approval from the local health officer.

(2) The local health officer shall:
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(a) Initially review documents submitted with the
request for a variance and inform school officials if addi-
tional information is required.

(b) Compare the health and safety aspects of the specific
requirement being addressed and the variance proposal to
determine if the proposal provides at least a comparable level
of protection as that provided by the specific requirement.

(c) Provide written approval or denial of a request for a
variance within sixty days of receiving a complete written
request, unless school officials and the local health officer
agree to a different timeline.

(d) Submit an annual written report to the department
regarding all variance requests. The report must be submitted
by March 1st of each year, beginning the third year after the
effective date of this section, and cover the calendar period
January through December of the previous year.

NEW SECTION

WAC 246-366A-175 Temporary emergency waivers
for disaster situations. The local health officer may grant
school officials an emergency waiver from some or all of the
requirements in these rules for the temporary use of a facility
or site as a school when the facility normally used by the
school is not safe to be occupied due to a natural or man-
made disaster.

NEW SECTION

WAC 246-366A-180 Appeals. Decisions or actions of
the local health officer may be appealed to the local board of
health in a manner consistent with their established proce-
dure.

NEW SECTION

WAC 246-366A-190 Complaints. (1) School officials
shall establish a written complaint process, if such a written
process does not already exist. The complaint process must
clearly describe the means for a person to file a written com-
plaint concerning failure to comply with a provision of these
rules that jeopardizes the health and safety of students. Ata
minimum, the process shall provide for:

(a) Promptly investigating all complaints;

(b) Correcting conditions not in compliance with these
rules within an appropriate time frame given the level of risk
to health and safety;

(c) Providing notification for imminent health hazards in
accordance with WAC 246-366A-020;

(d) Promptly communicating with the complainant
regarding the outcome of the investigation, and the actions
and time frame proposed to address any verified conditions
not in compliance with these rules; and

() Communicating with the local health officer about
the outcome of complaint investigations referred to school
officials by the local health officer.

(2) The local health officer who receives a complaint
concerning failure to comply with a provision of these rules
that jeopardizes the health and safety of students shall:

(a) Promptly inform school officials that a complaint was
filed with the local health officer;
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(b) Conduct a preliminary inquiry to determine if an
imminent health hazard exists;

(c) Investigate the complaint in consultation with school
officials if an imminent health hazard exists;

(d) Either refer the complaint to school officials or inves-
tigate the complaint in consultation with school officials if an
imminent health hazard does not appear to exist; and

() Communicate with the complainant about the out-
come of the complaint investigation.

NEW SECTION

WAC 246-366A-200 Severability. If any provision of
this chapter or its application to any person or circumstance is
held invalid, the remainder of the chapter or the application
of the provision to other persons or circumstances is not
affected.
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PERMANENT RULES
DEPARTMENT OF TRANSPORTATION
[Filed December 22, 2009, 1:25 p.m., effective January 22, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This change is to align the WAC with an
administrative change we are coordinating with the four
counties that run county ferry operations, Pierce, Skagit,
Whatcom, Whakiakum, and the county road administration
board (CRAB).

Citation of Existing Rules Affected by this Order:
Amending WAC 468-22-060(3).

Statutory Authority for Adoption:
(1)(a) and (c).

Adopted under notice filed as WSR 09-21-090 on Octo-
ber 20, 2009.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 22, 2009.

Stephen T. Reinmuth

Chief of Staff

RCW 34.05.353
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AMENDATORY SECTION (Amending Order 122, filed
9/19/90, effective 10/20/90)

WAC 468-22-060 Procedures for obtaining financial
assistance. To obtain financial assistance for a ferry or ferry
system under RCW 47.56.720 or 47.56.725, a county and the
department shall comply with the following procedures:

(1) Before receiving financial assistance, a county shall
sign an agreement with the department, the form of which
shall be agreed upon between the department, and the county.

(2) County requests for reimbursement and department
payments to counties shall be made in the manner specified in
the agreement for financial assistance.

(3) No later than ((September)) April 1 of each year, a
county shall provide to the department, on a form prescribed
by the department, a complete accounting of that county
ferry's toll revenues and operation and maintenance expendi-
tures for the previous ((state)) county fiscal year.

WSR 10-01-188
PERMANENT RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed December 22, 2009, 3:14 p.m., effective January 25, 2010]

Effective Date of Rule: January 25, 2010.

Purpose: As approved by the 2009 legislature, the pur-
pose of this rule making is to adjust the fees set forth in WAC
296-65-025 Fees, for the division of occupational safety and
health's asbestos program. This will be the first fee increase
since the program began in 1985. This fee increase will
ensure the department's ability to continue the asbestos pro-
gram. The estimated budget and projected revenue show that
the program is going to be underfunded by the end of 2009-
2011 biennial fiscal years and in great deficit by the end of
2011-2013 fiscal years, provided that no fee increase occurs
during these periods. In order for the program to function
smoothly and keep providing speedy and quality service for
asbestos-related business, this fee increase rule is proposed
and considered as a necessary means to help cover the cost of
ongoing services of the asbestos program.

The purpose of the asbestos program within the division
of occupational safety and health is to oversee the certifica-
tion of asbestos abatement work. These certification require-
ments are set forth in chapter 296-65 WAC, Asbestos. This
program reviews, approves, and audits asbestos abatement
courses and asbestos abatement course providers. Asbestos
abatement workers and supervisors are reviewed to ensure
they have obtained an adequate level of training from an
approved training course provider. Additionally, asbestos
abatement supervisors must demonstrate a minimum level of
experience to obtain certification. Asbestos abatement con-
tractors are reviewed to ensure they are a registered contrac-
tor with the department of labor and industries and they have
at least one certified asbestos supervisor on staff.

WAC 296-65-025 Fees.

The proposed language in this section has been amended
to increase the fees as follows:
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* Increase fees for asbestos worker certificate from
$25 to $45;

* Increase fees for asbestos supervisor certificate
from $35 to $65;

¢ Increase fees for asbestos contractor certificate from
$1000 to $1050; and

* Increase fees for asbestos training course approval
from $1000 to $1250.

Citation of Existing Rules Affected by this Order:
Amending WAC 296-65-025 Fees.

Statutory Authority for Adoption:
49.17.040, 49.17.050, and 49.17.060.

Other Authority: RCW 49.26.130.

Adopted under notice filed as WSR 09-19-120 on Sep-
tember 22, 2009.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 22, 2009.

RCW 49.17.010,

Judy Schurke
Director

AMENDATORY SECTION (Amending WSR 99-17-026,
filed 8/10/99, effective 11/10/99)

WAC 296-65-025 Fees. (1) A nonrefundable adminis-
trative fee of ((twenty—five)) forty-five dollars will be
assessed for each initial, replacement, or renewal asbestos
worker certificate application. The fee (check or money
order) must accompany the certificate application and be
made payable to the department. An application form may be
obtained from any approved training course instructor or
directly from the department.

(2) A nonrefundable administrative fee of ((thirty-five))
sixty-five dollars will be assessed for each initial, replace-
ment, or renewal asbestos supervisor certificate application.
The fee (check or money order) must accompany the certifi-
cate application and be made payable to the department. An
application form may be obtained from any approved training
course instructor or directly from the department.

(3) A nonrefundable administrative fee of one thousand
fifty dollars will be assessed for each initial or renewal con-
tractor certificate application. The fee (check or money order)
must accompany the certificate application and be made pay-
able to the department. An application form may be obtained
from the department.
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Note: In circumstances where it is necessary to coordinate an
expiration date with the date of expiration of a contractor
registration issued under chapter 18.27 RCW, certificates
may be valid for less than one year. In such circumstances,
the certificate fee prescribed in WAC 296-65-025 will be
prorated accordingly for the initial application only.

(4) A nonrefundable administrative fee of one thousand
two hundred fifty dollars will be assessed for each initial and
renewal application for training course approval. A check or
money order must accompany any application made under
the provisions of WAC 296-65-015.

WSR 10-01-195
PERMANENT RULES
GRAIN COMMISSION
[Filed December 23, 2009, 7:19 a.m., effective January 23, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: WAC 16-531-010 implements rules that gov-
ern promotional hosting expenditures by the newly-created
Washington grain commission. SHB 1254, chapter 33, Laws
of 2009 replaced the wheat commission and barley commis-
sion with the Washington grain commission (codified in
chapter 15.115 RCW). Both the wheat and barley commis-
sion had rules regarding promotional hosting (per RCW
15.04.200). Without any material change, these rules adopt
for the grain commission the promotional hosting rules that
were in effect for the wheat and barley commissions.

Statutory Authority for Adoption: RCW 15.04.200 and
15.115.140.

Other Authority: Chapter 34.05 RCW.

Adopted under notice filed as WSR 09-21-089 on Octo-
ber 20, 2009.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 1, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 1, Amended 0, Repealed 0.

Date Adopted: December 23, 2009.

Thomas Mick

Chief Executive Officer

Permanent
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Chapter 16-531 WAC

WASHINGTON GRAIN COMMISSION

NEW SECTION

WAC 16-531-010 Rules for implementation of pro-
motional hosting by the Washington grain commission.
RCW 15.04.200 provides that agricultural commodity com-
missions shall adopt rules governing promotional hosting
expenditures by agricultural commodity commission
employees, agents, or commissioners. The rules governing
promotional hosting expenditures for the Washington grain
commission shall be as follows:

(1) Budget approval. Commission expenditures for agri-
cultural development or trade promotion and promotional
hosting shall be pursuant to specific budget items as
approved by the commission at annual public hearings on the
commission budget.

(2) Officials and agents authorized to make expendi-
tures. The following officials and agents are authorized to
make expenditures for agricultural development or trade pro-
motion and promotional hosting in accordance with the pro-
visions of these rules.

(a) Commissioners;

(b) Chief executive officer;

(c) Vice-president;

(d) Program director;

(e) Director of communications.

Individual commissioners shall make promotional host-
ing expenditures, or seek reimbursements for those expendi-
tures, only in those instances where the expenditures have
been approved by the commission.

(3) Payment and reimbursement. All payments and
reimbursements shall be identified and supported by vouch-
ers to which receipts are attached. Voucher forms will be
supplied by the commission, and shall require the following
information:

(a) Name and position (if appropriate) of each person
hosted;

(b) General purpose of the hosting;

(c) Date of hosting;

(d) Location of the hosting;

(e) To whom payment was or will be made;

(f) Signature of person seeking payment or reimburse-
ment.

(4) The chair of the commission, chief executive officer,
and/or treasurer are authorized to approve direct payment or
reimbursements submitted in accordance with these rules:
Provided, That the chair, chief executive officer and treasurer
are not authorized to approve their own vouchers.

(5) The following persons may be hosted when it is rea-
sonably believed such hosting will cultivate trade relations
and promote sales of wheat or barley/malting barley or pro-
cessed wheat or barley products: Provided, That such hosting
shall not violate federal or state conflict of interest laws:

(a) Individuals from private business, associations, com-
missions, and accompanying interpreter(s);

(b) Foreign government officials and accompanying
interpreter(s);

Permanent

Washington State Register, Issue 10-01

(c) Federal and state officials: Provided, That lodging,
meals, and transportation will not be provided when such
officials may obtain full reimbursement for these expenses
from their government employer;

(d) The general public, at meetings and gatherings open
to the general public;

(¢) Commissioners and employees of the commission
when their attendance at meetings, meals, and gatherings at
which the persons described in (a) through (d) of this subsec-
tion are being hosted, will cultivate trade relations and pro-
mote sales of wheat or barley/malting barley or processed
wheat or barley products;

(f) Spouses of the persons listed in (a), (b), (c), and (e) of
this subsection when attendance of such spouse is customary
and expected or will serve to cultivate trade relations, or pro-
mote the sale of wheat or barley/malting barley or processed
wheat or barley products.

WSR 10-01-199
PERMANENT RULES
BOARD OF REGISTRATION
FOR PROFESSIONAL ENGINEERS
AND LAND SURVEYORS
[Filed December 23, 2009, 10:00 a.m., effective January 23, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This section was created, as there have been
questions from federal employees regarding who can perform
engineering and/or land surveying on lands adjoining govern-
ment property. This rule will help define who can perform
work being done on federal owned property or on property
adjoining federal land.

Citation of Existing Rules Affected by this Order:
Amending chapter 196-29 WAC.

Statutory Authority for Adoption: RCW 18.43.035.

Adopted under notice filed as WSR 09-15-094 on July
14, 2009.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 1,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 1, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 23, 2009.

George A. Twiss

Executive Director
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NEW SECTION

WAC 196-29-200 Federal employee exemption. (1)
Under RCW 18.43.130(6) the provisions of the act shall not
be construed to prevent or affect the practice of officers or
employees of the government of the United States while
engaged within the state in the practice of the profession of
engineering or land surveying for the government of the
United States; provided:

(a) That all work performed is for the exclusive use of
the federal government; and

(b) That all work performed is wholly contained within
the confines of lands held by the federal government (federal
enclave).

(2) Any engineering work that is performed and/or con-
structed for the benefit of a private citizen or business entity,
even if directly adjoining lands held by the federal govern-
ment, must be performed by or under the direct supervision
of an engineer licensed in accordance with the requirements
of chapter 18.43 RCW.

(3) Any surveying work that is performed for boundaries
between lands held by the federal government and lands held
by a private citizen or business entity, must be performed by
or under the direct supervision of a land surveyor licensed in
accordance with the requirements of chapter 18.43 RCW or
under the authority of the Secretary of the Interior through
special instructions approved by the Bureau of Land Manage-
ment.
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