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Title of Rule and Other Identifying Information: WAC
458-12-110 Listing of personal property by the assessor—
Penalties for failing to list personal property and for making
a false or fraudulent listing, explains the process of listing
and assessing taxable personal property by the assessor when
the taxpayer fails to make a listing and describes the penalties
imposed by RCW 84.40.130 for persons who fail or refuse to
make a timely listing of their taxable personal property or
who willfully provide the assessor a false or fraudulent listing
of their taxable personal property.

WAC 458-14-056 Petitions—Time limits—Waiver of
filing deadline for good cause, explains the method for
appealing an assessor's determination to the county board of
equalization.

WAC 458-20-132 Automobile dealers/demonstrator and
executive vehicles, explains the tax-reporting responsibilities
of automobile dealers regarding automobiles provided with-
out charge to employees and other persons associated with
the dealership. It also explains the tax-reporting responsibil-
ities regarding vehicles withdrawn from inventory and used
as service department vehicles.

WAC 458-30-275 Continuing classification upon sale or
transfer of ownership of classified land—Actions of land-
owner and county officials to be taken prior to recording a
conveyance of classified land, explains the procedures to be
followed if land classified under chapter 84.34 RCW is sold
or transferred and the new owner wants to retain the classi-
fied status of the land.

WAC 458-61A-211 Mere change in identity or form—
Family corporations and partnerships, explains which trans-
fers of real property are exempt from the real estate excise tax
because they consist of mere changes in identity or form of
ownership of an entity.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE
OF THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Marilou Rickert, Depart-
ment of Revenue, P.O. Box 47453, Olympia, WA 98504-
7453, fax (360) 586-0127, e-mail MarilouR@dor.wa.gov,
AND RECEIVED BY March 22, 2010.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: These rules are
being amended for the sole purpose of implementing E2SB
5688 (chapter 521, Laws of 2009). E2SB 5688 requires
agencies to "amend their rules to reflect the intent of the leg-
islature to ensure that all privileges, immunities, rights, bene-
fits, or responsibilities granted or imposed by statute to an
individual because that individual is or was a spouse in a mar-
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ital relationship are granted or imposed on equivalent terms
to an individual because that individual is or was in a state
registered domestic partnership."

Copies of draft rules are available for viewing and print-
ing on our web site at http://dor.wa.gov/content/FindALa-
wOrRule/RuleMaking/agenda.aspx.

Reasons Supporting Proposal:
5688 (chapter 521, Laws of 2009).

Statutory Authority for Adoption: E2SB 5688 (chapter
521, Laws of 2009).

Statute Being Implemented: RCW 34.05.120.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent:
mental.

Name of Agency Personnel Responsible for Drafting:
Marilou Rickert, 1025 Union Avenue S.E., Suite #544,
Olympia, WA, (360) 570-6115; Implementation: Alan R.
Lynn, 1025 Union Avenue S.E., Suite #544, Olympia, WA,
(360) 570-6125; and Enforcement: Gilbert Brewer, 1025
Union Avenue S.E., Suite #544, Olympia, WA, (360) 570-
6147.

To implement E2SB

Department of revenue, govern-

January 11, 2010
Alan R. Lynn
Rules Coordinator

AMENDATORY SECTION (Amending WSR 05-02-034,
filed 12/30/04, effective 1/30/05)

WAC 458-12-110 Listing of personal property by the
assessor—Penalties for failing to list personal property
and for making a false or fraudulent listing. (1) Introduc-
tion. This rule explains the process of listing and assessing
taxable personal property by the assessor when the taxpayer
fails to make a listing as required by chapter 84.40 RCW.
This rule also provides information about the penalties
imposed by RCW 84.40.130 for persons who fail or refuse to
make a timely listing of their taxable personal property or
who willfully provide the assessor a false or fraudulent listing
of their taxable personal property. For additional information
about the listing of personal property, refer to the rules found
in WAC 458-12-060 through 458-12-080.

(2) Failure to provide a listing of taxable personal
property to the assessor. If a person who is required under
chapter 84.40 RCW to make a listing of taxable personal
property with the county assessor fails to do so by April 30, it
is the duty of the assessor under RCW 84.40.200 to ascertain
the amount and value of the taxable personal property that
should have been listed. When such a listing is made by the
assessor, he or she must deliver or mail a copy of the listing,
showing the valuation of the property so listed, to the person
for whom the listing is made. The provisions of RCW
84.40.200 do not apply to the listing of ships and vessels
required under RCW 84.40.065.

(3) Penalty for failing or refusing to make a listing of
taxable personal property. A person who fails or refuses to
provide the assessor with a listing of their taxable personal
property by April 30 is subject to a mandatory penalty. The
amount of the penalty is described below in (a) of this subsec-
tion.

Expedited



WSR 10-03-025

(2) Amount of penalty. The amount of the penalty is
five percent of the amount of tax assessed against the tax-
payer on the property not listed, not to exceed fifty dollars per
calendar day if the delinquency is for less than one month. If
the delinquency is for more than one month, the taxpayer
must pay an additional five percent of the amount of tax for
each additional month or fraction of a month that the listing is
delinquent, up to a maximum penalty each year of twenty-
five percent of the amount of tax. The penalty provided in this
subsection (3) will be collected in the same manner as the tax
to which it is added.

(b) How does the penalty apply when a listing is made
by the assessor? When the assessor makes a listing of tax-
able personal property under the provisions of RCW
84.40.200 and subsection (2) of this rule, the penalty pro-
vided in this subsection (3) continues to accrue until the tax-
payer provides a listing to the assessor as required by chapter
84.40 RCW.

(c) Can the penalty be waived? If a person can estab-
lish to the satisfaction of the assessor that the failure to pro-
vide a listing of taxable personal property was due to reason-
able cause and not due to willful neglect, no penalty will be
imposed.

Whether reasonable cause exists depends upon the facts
of each case. Reasonable cause may be shown by one or more
of the following events or circumstances. These examples do
not encompass all of the possible events or circumstances
that could constitute reasonable cause for failing to make a
listing of taxable personal property with the assessor by the
due date.

(i) The taxpayer was unable to make a listing by the due
date because of a death or serious illness of the taxpayer or of
a member of the taxpayer's immediate family occurring at or
shortly before the due date. For purposes of this subsection,
the term "immediate family" includes, but is not limited to, a
grandparent, parent, brother, sister, spouse, domestic partner,
child, ((ex)) grandchild, or domestic partner's child or grand-
child.

(1) The taxpayer was unable to make a listing by the due
date because the taxpayer reasonably relied upon incorrect,
ambiguous, or misleading written advice as to the proper list-
ing requirements by either the assessor or assessor's staff, or
the property tax advisor designated under RCW 84.48.140, or
his or her staff.

(iii) The taxpayer was unable to make a listing by the due
date because of a natural disaster such as a flood or earth-
quake occurring at or shortly before the due date.

(iv) The taxpayer was unable to make a listing by the due
date because of a delay or loss related to the delivery of the
listing form by the postal service. The taxpayer must be able
to provide documentation from the postal service of such a
delay or loss.

(v) The failure of the assessor to provide a notice and
listing form as required by RCW 84.40.040 to a taxpayer
does not excuse a taxpayer from making a timely listing of
taxable personal property with the assessor. The assessor's
failure to provide a notice and listing form may, however, be
considered in determining whether the taxpayer's failure to
provide a timely listing was due to reasonable cause.
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(d) How are the penalties distributed? When col-
lected, the penalties provided for in this subsection (3) are
credited to the county current expense fund. RCW 84.40.130
and 84.56.020(8).

(e) Examples. The following examples identify a num-
ber of facts and then state a conclusion. These examples
should be used only as a general guide. The status of each
actual situation must be determined after a review of all of the
facts and circumstances.

(1) Due to an oversight, Company A makes its listing of
taxable personal property on October 6th of the assessment
year, over five months after the deadline provided in RCW
84.40.040. The amount of tax imposed against Company A
on its personal property in the following year is $600.00.
Company A is subject to a penalty of $150.00, 25% of the
amount of its tax liability.

(i1) Due to an oversight, Company B makes its listing of
taxable personal property on May 2nd of the assessment year,
two days after the deadline provided in RCW 84.40.040. The
amount of tax imposed against Company B on its personal
property in the following year is $2,250.00. The amount of
the penalty assessed against Company B is $100.00. 5% of
$2,250.00 is $112.50. However, the penalty is limited to
$50.00 per calendar day when the delinquency does not
exceed one month.

(iii) Due to an oversight, Company C fails to make a list-
ing of its taxable personal property by April 30th, the dead-
line provided in RCW 84.40.040. On August 24th of the
assessment year, the assessor lists and values the taxable per-
sonal property of Company C and mails a copy of the listing
to Company C. At this time, Company C would be subject to
a penalty of 20% of the tax imposed against it on its personal
property in the following year. After receiving the assessor's
listing, Company C makes its own listing with the assessor on
September 7th of the assessment year. The amount of penalty
imposed is 25% of the tax imposed against Company C on its
personal property in the following year. The listing by the
assessor has no effect on the amount of the penalty Company
C is subject to.

(iv) Due to an oversight, Company D fails to make a list-
ing of its taxable personal property for assessment years
2001, 2002, and 2003. In May of 2003, the assessor learns of
Company D's failure to list its taxable personal property for
the 2001, 2002, and 2003 assessment years. After being noti-
fied by the assessor of its failure to make a listing, Company
D makes a listing for assessment years 2001, 2002, and 2003
with the assessor on May 20, 2003. The assessor adds the tax-
able personal property for 2003 to the assessment roll. The
assessor also adds the taxable personal property for 2001 and
2002 to the assessment roll as omitted property under the pro-
visions of RCW 84.40.080. The penalties assessed against
Company D include a penalty of 25%, for each year, of the
amount of tax imposed on Company D resulting from the
omitted property assessment for assessment years 2001 and
2002. In addition, Company D is subject to a penalty for the
delinquent 2003 listing in the amount of 5% of the amount of
tax imposed on Company D resulting from the listing for the
2003 assessment year or $1,000, whichever is less. The
amount of $1,000 represents $50 per calendar day of delin-
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quency. For additional information about omitted property,
refer to WAC 458-12-050.

(4) Penalty for willfully providing a false or fraudu-
lent listing of taxable personal property. If a person will-
fully provides the assessor with a false or fraudulent listing of
taxable personal property, or, with the intent to defraud, fails
or refuses to provide a listing of taxable personal property as
required by chapter 84.40 RCW, the person is subject to a
penalty of one hundred percent of the tax properly due. A
false or fraudulent listing may arise because it does not
include all of the taxable personal property in the ownership,
possession, or control of the person making the listing, or
because it contains false information relating to the proper
value of the personal property listed. A person is not liable for
the penalty provided in this subsection (4) if the failure to list
or the false listing was the result of negligence, inadvertence,
accident, or simple oversight rather than willfulness or an
intent to defraud. Likewise, a person making a false listing
will not be subject to the penalty provided in this subsection
(4) if it is shown that the misrepresentations made by the per-
son are entirely attributable to reasonable cause. The penalty
imposed under this subsection (4) is in lieu of the penalty
imposed under subsection (3) of this rule.

(a) How is the penalty imposed? The assessor does not
impose the penalty provided in this subsection (4). Rather,
the penalty provided for in this subsection along with any tax
properly due are to be recovered in a lawsuit brought in the
name of the state of Washington on the complaint of the
county assessor or the county legislative authority. The pro-
visions of this subsection (4) are in addition to any other pro-
visions of law relating to the recovery of property taxes.

(b) How is the penalty distributed? When collected,
the penalty imposed under this subsection (4) and the tax to
which it was added must be paid into the county treasury to
the credit of the current expense fund.

AMENDATORY SECTION (Amending WSR 06-13-034,
filed 6/14/06, effective 7/15/06)

WAC 458-14-056 Petitions—Time limits—Waiver of
filing deadline for good cause. (1) The sole method for
appealing an assessor's determination to the board, as to val-
uation of property, or as to any other types of assessor deter-
minations is by means of a properly completed and timely
filed taxpayer petition.

(2) A taxpayer's petition for review of the assessed valu-
ation placed upon property by the assessor or for review of
any of the types of appeals listed in WAC 458-14-015 must
be filed in duplicate with the board on or before July 1st of
the assessment year or within thirty days, or up to sixty days
if a longer time period is adopted by the county legislative
authority, after the date an assessment or value change notice
or other determination notice is mailed to the taxpayer,
whichever date is later (RCW 84.40.038).

(3) No late filing of a petition shall be allowed except as
specifically provided in this subsection. The board may
waive the filing deadline if the petition is filed within a rea-
sonable time after the filing deadline and the petitioner shows
good cause, as defined in this subsection, for the late filing.
A petition that is filed after the deadline without a showing of
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good cause must be dismissed unless, after the taxpayer is
notified by the board that the petition will be dismissed
because of the late filing, the taxpayer promptly shows good
cause for the late filing. The board must decide a taxpayer's
claim of good cause without holding a public hearing on the
claim and must promptly notify the taxpayer of the decision,
in writing. The board's decision regarding a waiver of the fil-
ing deadline is final and not appealable to the state board of
tax appeals. Good cause may be shown by documentation of
one or more of the following events or circumstances:

(a) The taxpayer was unable to file the petition by the fil-
ing deadline because of a death or serious illness of the tax-
payer or of a member of the taxpayer's immediate family
occurring at or shortly before the time for filing. For pur-
poses of this subsection, the term "immediate family"
includes, but is not limited to, a grandparent, parent, brother,
sister, spouse, domestic partner, child, ((ef)) grandchild, or
domestic partner's child or grandchild.

(b) The taxpayer was unable to file the petition by the fil-
ing deadline because of the occurrence of all of the following:

(i) The taxpayer was absent from his or her home or from
the address where the assessment notice or value change
notice is normally received by the taxpayer. If the notice is
normally mailed by the assessor to a mortgagee or other agent
of the taxpayer, the taxpayer must show that the mortgagee or
other agent was required, pursuant to written instructions
from the taxpayer, to promptly transmit the notice and failed
to do so; and

(i1) The taxpayer was absent (as described in (b)(i) of this
subsection) for more than fifteen of the days allowed in sub-
section (2) of this section prior to the filing deadline; and

(iii) The filing deadline is after July 1 of the assessment
year.

(¢) The taxpayer was unable to file the petition by the fil-
ing deadline because the taxpayer reasonably relied upon
incorrect, ambiguous, or misleading written advice as to the
proper filing requirements by either a board member or board
staff, the assessor or assessor's staff, or the property tax advi-
sor designated under RCW 84.48.140, or his or her staff.

(d) The taxpayer was unable to file the petition by the fil-
ing deadline because of a natural disaster such as a flood or
earthquake occurring at or shortly before the time for filing.

(e) The taxpayer was unable to file the petition by the fil-
ing deadline because of a delay or loss related to the delivery
of the petition by the postal service. The taxpayer must be
able to provide documentation from the postal service of such
a delay or loss.

(f) The taxpayer is a business and was unable to file the
petition by the filing deadline because the person employed
by the business, responsible for dealing with property taxes,
was unavailable due to illness or unavoidable absence.

(4) If a petition is filed by mail it must be postmarked no
later than the filing deadline. If the filing deadline falls upon
a Saturday, Sunday or holiday, the petition must be filed on
or postmarked no later than the next business day.

(5) A petition is properly completed when all relevant
questions on the form provided or approved by the depart-
ment have been answered and the answers contain sufficient
information or statements to apprise the board and the asses-
sor of the reasons for the appeal. A petition which merely
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states that the assessor's valuation is too high or that property
taxes are excessive, or similar such statements, is not prop-
erly completed and must not be considered by the board. If,
at the time of filing the petition, the taxpayer does not have all
the documentary evidence available which he or she intends
to present at the hearing, the petition will be deemed to be
properly completed for purposes of preserving the taxpayer's
right of appeal, if it is otherwise fully and properly filled out.
However, any comparable sales, valuation evidence, or other
documentary evidence not submitted at the time the petition
is filed must be provided by the taxpayer to the assessor and
the board at least seven business days, excluding legal holi-
days, prior to the board hearing. A copy of the completed
petition must be provided to the assessor by the clerk of the
board. Any petition not fully and properly completed must
not be considered by the board (RCW 84.40.038) and a notice
of the board's rejection of the petition must be promptly
mailed to the taxpayer. See: WAC 458-14-066 Requests for
valuation information—Duty to exchange information—
Time limits, for an explanation of the availability, use and
exchange of valuation and other documentary information
prior to the hearing before the board.

(6) Whenever the taxpayer has an appeal pending with
the board, the state board of tax appeals or with a court of
law, and the assessor notifies the taxpayer of a change in
property valuation, the taxpayer is required to file a timely
petition with the board in order to preserve the right to appeal
the change in valuation. For example, if a taxpayer has
appealed a decision of the board to the board of tax appeals
regarding an assessed value for the year 2005, and that appeal
is pending when the assessor issues a value change notice for
the 2006 assessment year, the taxpayer must still file a timely
petition appealing the valuation for the 2006 assessment year
in order to preserve his or her right to appeal from that 2006
assessed value.

(7) Petition forms shall be available from the clerk of the
board and from the assessor's office.

AMENDATORY SECTION (Amending WSR 92-05-066,
filed 2/18/92, effective 3/20/92)

WAC 458-20-132 Automobile dealers/demonstrator
and executive vehicles. (1) Introduction. This section
accounts for the unique practices of the retail automobile
dealer's industry and reflects administrative notice of the cus-
toms of this trade. The tax reporting formulas explained in
this rule represent a compromise of tax liabilities and offset-
ting deductions. It recognizes that demonstrators and vehicles
used by executives or persons associated with a dealer are
actually used for limited periods of time without significantly
affecting their marketability or retail selling value, and that
such used vehicles have a high trade-in value when returned
to inventory for sale.

(2) Definitions. The following definitions apply to this
section.

(a) The terms "demonstration" and "demonstrator" mean
the use of automobiles provided by dealers to their sales staff,
without charge, for any personal or business reason other
than (or in addition to) the mere display of such vehicles to
prospective purchasers.
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(b) The term "display" means the showing for sale of
vehicles to prospective purchasers, at or near the dealer's pre-
mises, including the short term test driving, operating, and
examining by prospective purchasers.

(c) The term "executive use vehicle" means any vehicle
from sales inventory, used by any person associated with the
automobile dealership for personal driving, other than for
demonstration or display purposes as defined above, when
such person does not have a recent model vehicle registered
and licensed in that person's own name on which retail sales
tax was paid.

(d) The term "recent model vehicle" refers to a car of the
current model year or either of the two preceding model
years.

(e) The terms "purchase price" and "total cost" mean the
amount charged to the dealer for the purchase of a vehicle
and includes any additional charges for accessories installed
on the vehicle. If the vehicle was acquired through a trade-in
by a customer, these terms then mean the trade-in value given
to the customer by the dealer (with consideration of underal-
lowances and overallowances) as well as any costs of refur-
bishing and repairs in preparing the vehicle for resale or use.
These values will generally be the amounts shown as the
vehicle cost within the dealer's inventory records.

(f) The phrase "pickup truck" refers only to trucks hav-
ing a commercial pickup body rated at three-quarter ton
capacity or less.

(3) Business and occupation tax. Automobile dealers are
taxable under the retailing classification upon the sale or
lease of automobiles to their employees or other representa-
tives for personal use, including demonstration. The business
and occupation tax does not apply upon the transfer of vehi-
cles to employees or other representatives for their personal
use, including demonstration where no sale occurs.

(4) Retail sales tax. The retail sales tax applies upon the
sale or lease of automobiles, parts, and accessories by dealers
to their employees or other representatives for the personal
use by such persons. The retail sales tax does not apply to the
display of automobiles where no sale takes place.

(5) Use tax. The use tax does not apply to the display of
new or used automobiles by dealers, their employees or other
representatives. Neither does use tax apply upon the personal
use or demonstration of automobiles which have been sold or
leased to dealers' employees or other representatives and
upon which the retail sales tax has been paid. Also, use tax
does not apply upon demonstrator vehicles if no such vehi-
cles are actually used. However, where an automobile dealer
purchases a passenger car or pickup truck without paying a
retail sales tax and uses such car or truck for personal use or
demonstration purposes, the use tax applies even if such per-
sonal car or demonstrator may later be sold by the dealer.

(6) Computation of use tax. For practical purposes, auto-
mobile dealers may elect to compute the use tax upon the use
of demonstrators by sales staff on either a "one per one hun-
dred vehicles sold" basis or on an "actual number of demon-
strators used" basis. Use of the one per one hundred vehicles
sold method will satisfy the use tax liability for personal or
business use of demonstrators by sales staff employed by a
new car dealer. However, the one per one hundred vehicles
sold method will not satisfy the use tax liability for the per-
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sonal or business use of vehicles by persons other than sales
staff employed by the dealership.

(a) One per one hundred demonstrator reporting basis.
The use of demonstrators is subject to the use tax on the basis
of one demonstrator for each one hundred new automobiles
and pickup trucks, or fractional part of such number, of all
makes or models sold at retail including lease transactions
during a calendar year. The use tax on each such demonstra-
tor is measured by twenty-five percent of the average selling
price, including dealer preparation, transportation, and fac-
tory or dealer installed accessories, of all makes and models
of new passenger cars and new pickup trucks sold during the
preceding calendar year divided by the number of such units
sold: Provided, That the first such vehicle reported during
any calendar year shall be subject to use tax measured by the
full average retail selling price.

(1) The average retail selling price is computed by divid-
ing the total retail sales of new passenger cars and trucks in
the preceding year by the total units sold in the preceding
year. Thus, for example, a dealer with $3,000,000.00 in gross
sales for the previous year, who sold 250 units that year
derives an average selling price of $12,000.00. The very first
demonstrator use in the current year will be $12,000.00 mul-
tiplied by the prevailing use tax rate. All subsequent demon-
strators reported in the current year, based upon the formula
of one demonstrator for each one hundred units sold, will be
$3,000.00 multiplied by the prevailing use tax rate.

(i1) The use tax is paid as of the date of the first sale in
any calendar year and subsequently upon the sale of the one
hundred and first automobile or pickup truck. If a dealer sold
340 units in the current year, use tax would be due on four
units (the first at one hundred percent of the average retail
selling price of all new vehicles sold in the preceding year
and the remaining three at twenty-five percent of the previous
year's average selling price of new vehicles).

(b) Actual demonstrator reporting basis. Dealers who
decide to report use tax on demonstrators on an actual basis
are required to report use tax on each vehicle assigned to
demonstrator use. The value is computed in the same manner
as under the one per one hundred basis. The first vehicle in
the current year which is used for demonstrator use is taxable
on the full average selling price of all new vehicles sold in the
preceding year. Additional vehicles during the year which are
put to use as demonstrators are taxable at twenty-five percent
of the average selling price of new vehicles sold in the pre-
ceding year.

(c) The above method of computation applies only in
respect to use by sales staff of demonstrator vehicles operated
under dealer plates issued to the dealership. Vehicles which
are required to be licensed other than to the dealership are
presumed to be used substantially for purposes other than
demonstration and are subject to the use tax measured by the
actual value (purchase price) of such vehicles.

(d) Change in reporting method. When an automobile
dealer has elected to report the use tax under the "one per one
hundred basis," or upon the actual number of demonstrators
used, it will not be permitted to change the manner of report-
ing without the written consent of the department of revenue.

Dealers are required to provide reasonably accurate
records reflecting the use of dealer plates.
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(7) Executive vehicles - personal use of vehicles by
executives and persons associated with a dealer. When a
dealer or a person associated with a dealer (firm executive,
corporate officer, partner, or manager) does not have a recent
model car registered and licensed in its own name and regu-
larly uses either one or various new cars from inventory for
personal driving (whether or not such cars are also used for
demonstration purposes) the use tax applies to the value of
one such car for each two calendar years in addition to the tax
which applies to demonstrator use by sales staff. The measure
of the use tax is the same as the measure for the computation
of use tax on subsequently used demonstrator vehicles, that
is, twenty-five percent of the average selling price of all
makes and models of new passenger cars and pickup trucks
sold at retail during the preceding year.

(a) The dealer may not include within the executive car
reporting method the use of a new vehicle which is not of the
type or model of new vehicles authorized to be sold by the
dealer's franchise agreement. The executive car reporting
method applies only to vehicles removed from inventory for
use by the executives. Vehicles purchased specifically for use
by the executives are taxable on the purchase price of each
vehicle.

(b) No use tax in addition to that outlined above will be
due if members of the immediate family of the executive also
use a vehicle from inventory which is not otherwise licensed
or required to be licensed. "Immediate family" includes only
the executive's spouse or state registered domestic partner
and children ((efthe-exeeutive)) or state registered domestic
partner's children, who live in the same household as the
executive.

(8) Vehicles used by automobile manufacturers or dis-
tributors. Automobile manufacturers or distributors will often
assign vehicles to their employee representatives for demon-
stration purposes, sales solicitation and personal use in the
state. It is common practice to replace these vehicles fre-
quently so that several vehicles may be used by a company
representative during the course of the year. Under these cir-
cumstances, the department of revenue will allow computa-
tion of the use tax based on the average selling price of all
new cars sold in the preceding year multiplied by the maxi-
mum complement of cars of each model year in use at any
time during the year. The tax is due at the start of the model
year. No use tax is due on the usual turnover or replacement
of cars within the model year.

(9) Vehicles loaned to nonprofit or other organizations.
The use tax applies to the value of vehicles that are required
to be licensed and are loaned or donated to civic, religious,
nonprofit or other organizations. The use tax may be com-
puted for loaned vehicles on a value of two percent per month
multiplied by the purchase price of the vehicle. Such tax is in
addition to the tax on the use of demonstrators as provided in
this rule. Vehicles that are not required to be licensed which
are used for the purpose of promoting or participating in an
event such as a parade, pageant, convention, or other commu-
nity activity are not subject to the use tax provided the dealer
obtains a temporary letter of authority or a special plate in
accordance with RCW 46.16.048.

(10) Service department vehicles. Vehicles removed
from inventory and committed to use as service vehicles,
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parts trucks, or service department loaner cars are subject to
use tax. Dealers will often use vehicles for this purpose for
only short periods of time. In recognition of this, dealers may
elect to report use tax on either the purchase price of the vehi-
cle or on two percent per month of the purchase price for each
month or any fraction thereof that the vehicle is being used as
a service vehicle or loaner. If use tax is reported based on
total purchase price rather than on the two percent method, a
trade-in deduction is allowed if the vehicle is returned to
inventory and concurrently another vehicle replaces this
vehicle for use as a loaner or service vehicle. The trade-in
value is the wholesale value and generally will be the value
recorded by the dealer in the inventory records exclusive of
any refurbishing costs at the time the vehicle is returned to
inventory.

(11) Personal use of used vehicles. Used vehicle dealers
who provide used cars for personal use to their sales staff or
managers without charge are subject to use tax on one vehicle
per year for each sales person or manager to whom a used
vehicle is provided. The value for use tax reporting is the
average selling price of all used vehicles sold in the preceding
year multiplied by twenty-five percent. The use tax is due in
the month in which the vehicle is first used for personal use.
New vehicle dealers will also be taxable in this manner for
used cars furnished to sales staff or managers, but only if no
new cars are provided during the course of the year to the
manager or sales person. If both new and used cars are pro-
vided by a new vehicle dealer to a manager or sales person,
use tax liability is as provided in subsections (6) and (7) of
this section.

Where used car dealers satisfy the criteria for executive
car use (no current model vehicle registered in the user's
name) they are deemed to be using one executive or personal
use vehicle per calendar year. In such cases use tax must be
reported under the same formula as for subsequently used
new demonstrator cars, that is, measured by twenty-five per-
cent of the average selling price of all used cars sold during
the preceding calendar year. Use tax also is due on all vehi-
cles that are capitalized for accounting purposes or removed
from inventory and used for personal use. In such cases, the
use tax measure is the purchase price of the vehicle. If the
vehicle was acquired through a trade-in by a customer, the
value will generally be that recorded by the dealer in the
inventory records including any costs incurred in repairing or
refurbishing the vehicle. Purchase of a new car by a used car
dealer and used personally by the dealer or person associated
with the dealer is subject to use tax measured by the purchase
price of the vehicle.

(12) Examples. The following examples identify a num-
ber of facts and then state a conclusion. These examples
should be used only as a general guide. The tax status of each
situation must be determined after a review of all of the facts
and circumstances.

(a) Dealer A makes a specific charge each month to its
sales person for the use of a vehicle. The sales person uses the
vehicle for personal use as well as displaying the vehicle to
potential customers. The dealer is required to report the gross
charges under the retailing and retail sales tax classifications.
No use tax is due on this vehicle.
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(b) Dealer A assigns a vehicle from its new vehicle
inventory for personal and business use to each of its new
vehicle sales staff. No charge is made to the sales staff for the
use of the vehicle. Dealer A is subject to use tax and may
elect to report the tax on each vehicle assigned to the sales
staff or may report on the "one per one hundred" method dis-
cussed above. Once a method is elected, the dealer may not
change methods without approval from the department.

(c) Dealer A assigns a vehicle from its new vehicle
inventory for personal use to its service manager. The service
manager will use the vehicle for approximately ninety days
when it will be replaced with another new vehicle. The ser-
vice manager does not have a recent model car registered and
licensed in his/her name. The dealer is subject to use tax on
the vehicles assigned to the service manager. The tax will
apply on only one vehicle every second year and will be mea-
sured by twenty-five percent of the average selling price of
all new passenger cars and trucks sold in the previous year.

(d) Dealer A has the franchise to sell Chevrolets. Dealer
A purchases a new Mercedes Benz for its personal use. The
dealer attaches a "dealer plate" to this vehicle. Dealer A is
subject to use tax on the purchase price of this vehicle. The
dealer may not report use tax on the method authorized for
reporting executive cars for this vehicle since the dealer is not
an authorized dealer for this make of vehicle and the vehicle
was not removed from the dealer's new vehicle inventory.

(e) Vehicle Manufacturer A has five employees who live
and work from their homes in Washington. These employees
call on dealers in Washington to resolve warranty disputes.
Each employee is given a new vehicle at the start of the
model year. The vehicle will be replaced every sixty days.
Manufacturer A owes use tax on five vehicles at the start of
the model year. No additional use tax will be due when these
vehicles are replaced during the same model year. However,
should a sixth employee be added during the course of the
year, an additional vehicle will be subject to use tax.

(f) Dealer A uses a vehicle from inventory as a service
truck. This vehicle is used to pick up parts from local suppli-
ers, transportation for making emergency repairs on cus-
tomer's vehicles, and similar activities. The dealer is liable
for use tax on this vehicle. At its option, the dealer may report
use tax on two percent per month of the purchase price of the
vehicle or may report use tax on the full value of the vehicle
at the time it is put to use.

(g) Dealer A uses a new vehicle from inventory for
his/her own personal use. Dealer A's spouse also uses a new
vehicle. Dealer A's son who lives in the same household will
occasionally use a new vehicle. All of these vehicles are
operated with dealer plates attached. Dealer A does not have
a recent model car licensed in Washington. Dealer A is sub-
ject to use tax on one vehicle as an "executive" car every sec-
ond year as provided above.

(h) Dealer A loans a vehicle to a civic organization for a
thirty-day period. The dealer is unable to obtain a temporary
letter of authority for use of the vehicle under RCW 46.16.-
048. The dealer is liable for use tax, but the dealer may report
the use tax based on two percent of the purchase price of the
vehicle per month as the measure of the tax. No use tax would
be due if the dealer had obtained a letter of authority under
RCW 46.16.048 for the use of the vehicle.
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(i) Dealer A, who sells new and used vehicles, assigns a
used vehicle to the used car sales manager for personal use.
However, if the sales manager exceeds the sales goals for the
preceding quarter, the manager will be assigned a new vehi-
cle for personal use for the following quarter. The manager
will generally exceed the sales goal at least once during the
year. Since the manager uses both a new and used car from
inventory during the course of a year, use tax will be com-
puted based on twenty-five percent of the average selling
price of all new cars and trucks sold in the preceding year.
The use tax will be due on one such vehicle every second
year.

(j) Dealer A, who sells new and used vehicles, regularly
assigns a used vehicle from inventory to its service manager
for personal use. This vehicle is replaced approximately
every sixty days. Use tax is due on one vehicle every year
measured by twenty-five percent of the average selling price
of all used vehicles sold in the preceding year.

AMENDATORY SECTION (Amending WSR 02-20-041,
filed 9/24/02, effective 10/25/02)

WAC 458-30-275 Continuing classification upon sale
or transfer of ownership of classified land—Actions of
landowner and county officials to be taken prior to
recording a conveyance of classified land. (1) Introduc-
tion. If land classified under chapter 84.34 RCW is sold or
transferred and the new owner wants to retain the classified
status of the land, certain procedures must be followed before
the conveyance may be recorded or filed. This rule explains
the necessary procedures and required forms.

(2) General requirements - new owner elects to have
the land remain classified. The county recording authority
shall not accept an instrument conveying ownership of land
classified under chapter 84.34 RCW unless certain conditions
are satisfied. When land classified under chapter 84.34 RCW
is sold or transferred and the new owner elects to have the
land retain its classified status, prior to recording or filing the
conveyance, the new owner or the new owner's agent must:

(a) Sign the notice of continuance that is part of the real
estate excise tax (REET) affidavit or sign a separate notice of
continuance. (Subsection (9) of this rule contains an explana-
tion about REET.) Both the REET affidavit and the notice of
continuance are forms prepared by the department of revenue
and supplied to the counties. Both forms are available from
the department by sending a written request to:

Department of Revenue
Taxpayer Services

P.O. Box 47478

Olympia, WA 98504-7478.

A copy of the notice of continuance may be obtained from the
county assessor or it may be downloaded from the internet at
http://dor.wa.gov/index.asp under property tax, "forms." A
copy of the REET affidavit may be obtained from the county
treasurer. If the classified land is owned by multiple owners,
all owners or their agent(s) must sign the notice of continu-
ance on the affidavit or the separate notice of continuance;
and
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(b) Provide the assessor with a signed statement that
explains how the new owner intends to use the classified land
and any other information the assessor deems necessary to
determine whether the land will continue to be eligible for
classification under chapter 84.34 RCW. (See RCW 84.34.-
121 and WAC 458-30-270.)

(3) Required duties of the assessor before a convey-
ance of classified land may be filed or recorded. The new
owner must supply the assessor with the information outlined
in subsection (2) of this rule if the new owner elects to have
the land remain classified under chapter 84.34 RCW.

(a) After receiving all required documentation, the asses-
sor is allowed up to fifteen calendar days to determine
whether the land should retain its classified status or whether
the land should be removed from classification as of the date
of conveyance.

(b) To make this determination, the assessor may, but is
not required to, consult with the county legislative authority
if the land is classified as either open space or timber land or
a combination of the county and city legislative bodies if the
classified open space land is within an incorporated part of
the county. Both the assessor and the granting authority may
require the new owner to submit additional information about
the use of the classified land after the sale or transfer is com-
plete. This information will be used to determine whether the
land should remain classified under chapter 84.34 RCW.

(4) When may a county recording authority accept an
instrument conveying ownership of classified land? A
county recording authority shall not accept an instrument of
conveyance regarding the sale or transfer of land classified
under chapter 84.34 RCW for filing or recording until the
new owner signs a notice of continuance and the assessor
determines that the land will or will not continue to qualify
for classification. If the assessor decides that the land must be
removed from classification, the assessor will note that the
land does not qualify for continuance on the REET affidavit
and begin the removal procedures set forth in WAC 458-30-
295.

(a) If the new owner signs the notice of continuance and
the assessor agrees that the land should remain classified, the
assessor checks the box on the REET affidavit that the land
qualifies for continued classified current use status. The com-
pleted affidavit is then presented to the county recording
authority so that it may record or file the conveyance. A com-
pleted REET affidavit includes a stamp, placed on it by the
treasurer, indicating that any REET or additional tax, interest,
and penalty owed as a result of the sale or transfer has been
paid. (See subsection (9) of this rule for a more detailed
explanation of the real estate excise tax.)

(b) If the assessor decides that the land must be removed
or the owner submits a written request to remove the land
from classification, the assessor will check the appropriate
box on the REET affidavit that the land does not qualify for
continuance, sign the REET affidavit, and begin the removal
procedures set forth in WAC 458-30-295.

(5) Land removed from classification with no back
taxes imposed. If the removal results solely from one of the
circumstances or actions listed in RCW 84.34.108(6), no
additional tax, interest, or penalty is imposed. The assessor
will:
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(a) Follow the procedures set forth in WAC 458-30-295
and 458-30-300 for removing land from classification;

(b) Notify the treasurer and the seller or transferor that
no additional tax, interest, or penalty will be imposed; and

(c) If the land is acquired for conservation purposes by
any of the entities listed in RCW 84.34.108 (6)(f), inform the
new owner that a lien equal to the amount of additional tax,
interest, and penalty has been placed on the land, even though
the additional tax, interest, and penalty will not be collected
at this time. This lien becomes due and payable if and when
the land ceases to be used for one of the purposes outlined in
RCW 64.04.130 or 84.34.210.

(6) Sales or transfers of timber land. When a parcel(s)
of classified timber land is sold or transferred, the new owner
must submit a timber management plan to the assessor and
comply with the general requirements listed in subsection (2)
of this rule to retain the land's classified status. The assessor
sends a copy of the timber management plan to the granting
authority of the county in which the classified land is located.
WAC 458-30-232 contains a list of the types of additional
information an assessor may require the new owner to submit
to enable the assessor to determine whether the land will be
used to grow and harvest timber for commercial purposes.
Generally, the new owner is required to submit a timber man-
agement plan at the time of sale or transfer. If circumstances
require it, the assessor may allow an extension of time for
submitting this plan when a notice of continuance is received.
The applicant will be notified of this extension in writing.
When the assessor extends the filing deadline for a timber
management plan, the county legislative authority should
delay processing the application until this plan is received. If
the timber management plan is not received by the date set by
the assessor, the notice of continuance will be automatically
denied.

(7) Sales or transfers of farm and agricultural land.
When a parcel(s) of classified farm and agricultural land is
sold or transferred, the new owner must comply with the gen-
eral requirements listed in subsection (2) of this rule. The size
of the classified land dictates whether any additional require-
ments must also be satisfied. After all required information is
submitted, the assessor determines whether the land qualifies
for continued classification.

(a) If the classified land sold or transferred is twenty
acres or more, the new owner must satisfy the general
requirements listed in subsection (2) of this rule.

(b) If the sale or transfer involves less than twenty con-
tiguous acres, the new owner will be required to comply with
the general requirements of subsection (2) of this rule and the
seller or buyer may be asked to provide gross income data
relating to the productivity of the farm or agricultural opera-
tion for three of the past five years. This income data is used
to determine whether the land meets the income production
requirements listed in RCW 84.34.020 (2)(b) and (c) for clas-
sification. However, if the income data is unavailable but the
new owner is willing to sign the notice of continuance and
accept the responsibility for any additional tax and interest
owed for prior years that will be due if the land is later found
to be ineligible for continued classification, the classified sta-
tus of the land will continue until the assessor determines that
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the use of the land has changed or has not produced the req-
uisite minimum income.

(1) RCW 84.34.020 (2)(b) and (c) set forth the minimum
income production requirements for classified farm and agri-
cultural land of less than twenty acres. Any sale or transfer of
classified land is subject to these income limits. However,
the income production requirements will not be examined
when classified land is being transferred to a surviving
spouse or state registered domestic partner, butsuch land is
subject to the same production requirements that were appli-
cable before the ((speutse's)) death of the spouse or domestic
partner. For example, a sixteen acre parcel of classified farm
and agricultural land, which was classified in 1998, is still
required to produce a minimum of two hundred dollars per
acre per year even though the assessor is not required to
review the income production data at the time of sale or trans-
fer.

(ii) Sale or transfer of land classified prior to January 1,
1993. As of January 1, 1993, the legislature imposed higher
income production requirements on classified farm and agri-
cultural land of less than twenty acres. When land classified
prior to January 1, 1993, is sold or transferred to a new
owner, the higher minimum income requirements set forth in
RCW 84.34.020 (2)(b)(ii) and (c)(ii) will be deferred for a
period of three years. The new owner is required to produce
either two hundred dollars per acre per year if the parcel is
five acres or more or fifteen hundred dollars per year if the
parcel is less than five acres at least once during the three cal-
endar years immediately following the sale or transfer. For
example, if classification was granted in 1978 to a fifteen
acre parcel that produced a gross income of one hundred
thirty dollars per acre per year until it was sold on April 15,
1999, the minimum income requirements will be deferred
until 2002. By the end 0f 2002, the new owner must show that
the parcel produced two hundred dollars per acre at least one
year during the three-year period between 2000 and 2002. If
the land produced a gross income of two hundred dollars per
acre, the land remains classified as farm and agricultural land.
If the land failed to produce this amount at least once during
this three-year period, the land will be removed from classifi-
cation and the owner will be required to pay additional tax,
interest, and penalty.

(iii) Sale or transfer of land classified after January 1,
1993. The higher minimum income production requirements
of RCW 84.34.020 (2)(b)(ii) and (c)(ii) apply to all land clas-
sified after January 1, 1993. When such land is sold or trans-
ferred, the assessor may ask the seller or buyer to provide
gross income data relating to the productivity of the farm or
agricultural operation for three of the past five years. This
information will be used to determine whether the land
should retain its status as classified farm and agricultural
land. For example, a ten acre parcel that was classified as
farm and agricultural land on May 1, 1995, is sold on Febru-
ary 23, 2001. The assessor asks the seller of the classified
land to provide information about the income the land pro-
duced during the five calendar years preceding the sale (i.e.,
1995 through 2000). To retain the farm and agricultural clas-
sification, the land must have produced a minimum income
of two hundred dollars per acre per year at least three of the
five calendar years preceding the date of sale. However, if the
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income data is unavailable but the new owner is willing to
sign the notice of continuance and accept the responsibility
for any additional tax and interest owed for prior years that
will be due if the land is later found to be ineligible for con-
tinued classification, the classified status of the land will con-
tinue until the assessor determines that the use of the land has
changed or has not produced the requisite minimum income.

(c) Segregation of land. If the sale or transfer of classi-
fied land involves a segregation, the owner of the newly cre-
ated parcel(s) and the owner of the parcel from which the
land was segregated must comply with the requirements for
classification, including the production of minimum income,
to enable the assessor to continue the classified status of the
land.

(8) New owner's ((aeknowledgement)) acknowledg-
ment. The new owner, by signing the notice of continuance,
acknowledges that future use of the land must conform to the
provisions of chapter 84.34 RCW.

(9) Real estate excise tax (REET). An excise tax is
generally imposed in accordance with chapter 82.45 RCW
whenever real property is sold or transferred. The amount of
this tax is based upon the selling price of the real property.
Real estate excise tax is due at the time of sale. This tax is
paid to and collected by the treasurer of the county in which
the real property is located. (See RCW 82.45.010 for a listing
of transactions that are not considered a sale or transfer upon
which REET is imposed.)

AMENDATORY SECTION (Amending WSR 06-20-036,
filed 9/25/06, effective 10/26/06)

WAC 458-61A-211 Mere change in identity or
form—Family corporations and partnerships. (1) Intro-
duction. A transfer of real property is exempt from the real
estate excise tax if it consists of a mere change in identity or
form of ownership of an entity. This exemption is not limited
to transfers involving corporations and partnerships, and
includes transfers of trusts, estates, associations, limited lia-
bility companies and other entities. If the transfer of real
property results in the grantor(s) having a different propor-
tional interest in the property after the transfer, real estate
excise tax applies.

(2) Qualified transactions. A mere change in form or
identity where no change in beneficial ownership has
occurred includes, but is not limited to:

(a) The transfer by an individual or tenants in common of
an interest in real property to a corporation, partnership, or
other entity if the entity receiving the ownership interest
receives it in the same pro rata shares as the individual or ten-
ants in common held prior to the transfer. (See also WAC
458-61A-212, Transfers where gain is not recognized under
the Internal Revenue Code.)

(b) The transfer by a corporation, partnership, or other
entity of its interest in real property to its shareholders or
partners, who will hold the real property either as individuals
or as tenants in common in the same pro rata share as they
owned the corporation, partnership, or other entity. To the
extent that a distribution of real property is disproportionate
to the interest the grantee partner has in the partnership, it will
be subject to real estate excise tax.
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(c) The transfer by an entity of its interest in real property
to its wholly owned subsidiary, the transfer of real property
from a wholly owned subsidiary to its parent, or the transfer
of real property from one wholly owned subsidiary to
another.

(d) The transfer by a corporation, partnership or other
entity of its interest in real property to another corporation,
partnership, or other entity if the grantee owner(s) receives it
in the same pro rata shares as the grantor owner(s) held prior
to the transfer.

(e) Corporate mergers and consolidations that are
accomplished by transfers of stock or membership, and merg-
ers between corporations and limited partnerships as pro-
vided in chapters 25.10 and 24.03 RCW.

(f) A transfer of real property to a newly formed, benefi-
ciary corporation from an incorporator to the newly formed
corporation, provided:

(1) The proper real estate excise tax was paid on the orig-
inal transfer to the incorporator; and

(i1) It was documented on or before the original transfer
that the incorporator received title to the property on behalf of
that corporation during its formation process.

This tax exemption does not apply to a transaction in
which a property owner acquires title in his or her own name
and later transfers title to the corporation upon its formation.

(g) A transfer into any revocable trust.

(h) A conveyance from a trustee of a revocable trust to
the original grantor or to a beneficiary if no valuable consid-
eration passes, or if the transaction is otherwise exempt under
this chapter (for example, a gift or inheritance). A sale of real
property by the trustee to a third party, or to a beneficiary for
valuable consideration, is subject to the real estate excise tax.

(3) Examples. The following examples, while not
exhaustive, illustrate some of the circumstances in which a
grant of an interest in real property may or may not qualify
for this exemption. These examples should be used only as a
general guide. The taxability of each transaction must be
determined after a review of all the facts and circumstances.

(a) Andy owns a 100% interest in real property. He trans-
fers his property to his solely owned corporation. The transfer
is exempt from real estate excise tax because there has been
no change in the beneficial ownership interest in the property.

(b) Elizabeth owns a 100% interest in real property, and
is the sole owner of Zippy Corporation. She transfers her
property to Zippy. The corporation pays $5,000 to Elizabeth
and agrees to make payments on the underlying debt on the
property. Despite the fact that there was consideration
involved in the transfer, it is still exempt from tax because
there was no change in beneficial ownership.

(c) Jim, Kathie, and Tim own real property as joint ten-
ants. They transfer their property to their LLC in the same pro
rata ownership. The transfer is exempt from real estate excise
tax because there has been no change in beneficial owner-
ship.

(d) Pat, Liz, and Erin own Stage Corporation. They also
own Song & Dance Partnership, in the same pro rata owner-
ship percentages as their interests in the corporation. Stage
Corporation transfers real property to Song & Dance Partner-
ship. The transfer is exempt from real estate excise tax,
because there has been no change in beneficial interest.
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(e) Morgan owns real property. Brea owns Sparkle Cor-
poration. Morgan transfers real property to Sparkle in
exchange for an interest in the corporation. The transfer is
subject to real estate excise tax because there has been a
change in the beneficial interest in the real property. The tax
applies to the extent that the transfer of real property results
in the grantor having a different proportional interest in the
property after it is transferred. (Note, however, that Morgan
and Brea may be able to structure their transaction in a man-
ner that would qualify for exemption under WAC 458-61A-
212))

(f) Dan owns property as sole owner. Jill owns property
as sole owner. Dan and Jill each transfer their property to
Rhyming LLC, which they form together. The transfers are
taxable because there has been a change in the beneficial
ownership interest in the real property. To the extent that the
transfer of real property results in the grantor having a differ-
ent proportional interest in the property after the transfer, it is
taxable. (Note, however, that Dan and Jill may qualify for an
exemption under WAC 458-61A-212.)

(g) Fred and Steve are equal partners in Jazzy Partner-
ship. They decide to transfer real property from the partner-
ship to themselves as individuals. Based on its true and fair
value, the partnership transfers 60% of the real property to
Fred and 40% to Steve. This distribution is not in proportion
to their ownership interest in Jazzy Partnership, and the trans-
fer is not exempt because there has been a change in the ben-
eficial ownership interest. To the extent that the transfer of
property results in the grantor having a different proportional
interest in the property after the transfer, it is taxable. (Note,
however, that Fred and Steve may qualify for an exemption
under WAC 458-61A-212.)

(4) Disparate treatment of ownership interests.

(a) Where the ownership of real property is different for
financial accounting purposes than for federal tax purposes,
the beneficial ownership interest in the real property is
deemed the entity which is the owner for financial accounting
purposes. Any transfer from the entity that is the owner for
federal tax purposes to the owner for financial accounting
purposes, or vice versa, is subject to the real estate excise tax.

(b) For example, Giant Company wants to expand its
business. It identifies some real property, but is unable to
finance the purchase through a normal loan. It contracts with
Mega Loans Inc. to enter into a "synthetic lease" for the pur-
chase of the real property. Under the terms of the synthetic
lease, Mega Loans will take title to the real property, and
Giant Company will lease it from Mega Loans. Real estate
excise tax is paid on the purchase of the real property by
Mega Loans. The terms of the lease also provide that Giant
Company will be the owner for federal tax purposes and
Mega Loans will be the owner for financial accounting pur-
poses. Per the lease agreement, after a specified time Mega
Loans will transfer title to the real property to Giant Com-
pany. The transfer of title from Mega Loans to Giant Com-
pany is subject to real estate excise tax.

(5) Family corporations, partnerships, or other enti-
ties. This exemption applies to transfers to an entity that is
wholly owned by the transferor and/or the transferor's spouse
((ex)), state registered domestic partner, children, or state reg-
istered domestic partner's children regardless of whether the
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transfer results in a change in the beneficial ownership inter-
est. However, real estate excise taxes will become due and
payable on the original transfer as otherwise provided by law
if:

(a) The partnership or corporation thereafter voluntarily
transfers the property; or

(b) The transferor, spouse ((et)). state registered domes-
tic partner, children, or state registered domestic partner's
children voluntarily transfer stock in the corporation, or inter-
est in the partnership capital to other than:

(1) The transferor and/or the transferor's spouse ((ex)),
state registered domestic partner, children, or state registered
domestic partner's children;

(i1) A trust having the transferor and/or the transferor's
spouse ((er)), state registered domestic partner, children, or
state registered domestic partner's children as the only bene-
ficiaries at the time of transfer to the trust; or

(iii) A corporation or partnership wholly owned by the
original transferor and/or the transferor's spouse ((ef)), state
registered domestic partner, children, or state registered
domestic partner's children within three years of the original
transfer to which this exemption applies, and the tax on the
subsequent transfer is not paid within sixty days of becoming
due.

For example, parents own real property as individuals.
They create an LLC that is owned by themselves and their
three children. The parents transfer the real property to the
LLC. Despite the fact that there was a change in beneficial
ownership interest, it is still exempt from tax, because the
LLC is owned by the grantor and/or the grantor's spouse
((ex)), state registered domestic partner, children, or state reg-
istered domestic partner's children.

(6) Transfers when there is not a change in identity or
form of ownership of an entity. This exemption applies to
transfers of real property when the grantor and grantee are the
same.

For example, John and Megan own real property as ten-
ants in common. They decide that they prefer to hold the
property as joint tenants with rights of survivorship. John and
Megan, as tenants in common, convey the property to John
and Megan as joint tenants with rights of survivorship. The
transfer is exempt from real estate excise tax.

WSR 10-03-096
EXPEDITED RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed January 20, 2010, 10:32 a.m.]

Title of Rule and Other Identifying Information: New
section WAC 392-502-011 District responsibility, addition to
chapter 392-502 WAC, On-line learning—Approval of mul-
tidistrict on-line providers.

NOTICE
THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
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PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE
OF THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Judy Margrath-Huge,
Digital Learning Department Director, Office of Superinten-
dent of Public Instruction, 4507 University Way N.E., Suite
204, Seattle, WA 98105, AND RECEIVED BY March 22,
2010, 5 p.m.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Chapter 392-502
WAC, On-line learning—Approval of multidistrict on-line
providers, was vetted through the public hearing and public
input process and this section, WAC 392-502-011 District
responsibility, was added as a result of feedback received.
This new section has been approved by the superintendent of
public instruction and lists the school districts' responsibili-
ties as outlined in SSB 5410, On-line learning, of the 61st
legislature, 2009 regular session. The effect of this addition
is to assist school districts in understanding the actions they
need to initiate and complete.

Reasons Supporting Proposal:

Listing of school district responsibilities as outlined in
SSB 5410 in one place.

Requested by several parties and the office of superin-
tendent of public instruction on-line learning advisory
committee through the public input process.

Does not add anything additional to the school districts'
responsibilities beyond those stated in SSB 5410.

Statutory Authority for Adoption: Chapter 34.05 RCW.

Statute Being Implemented: SSB 5410.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Office of the superintendent of
public instruction, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Judy Margrath-Huge,
4507 University Way N.E., Suite 204, Seattle, WA 98105,
(206) 543-8188.

January 8, 2010
Randy I. Dorn
Superintendent of
Public Instruction

NEW SECTION

WAC 392-502-011 District responsibility. By August
31,2010, each school district board of directors shall develop
policies and procedures regarding student access to on-line
courses and on-line learning programs.

(1) The policies and procedures shall include, but not be
limited to:

(a) Student eligibility criteria;

(b) The types of on-line courses available to students
through the school district;

(c) The methods districts will use to support student suc-
cess, which may include a local advisor;

[11]
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(d) When the school district will and will not pay course
fees and other costs;

(e) The granting of high school credit; and

(f) A process to make students and parents or guardians
aware when a course would not be eligible for credit.

(2) School districts shall submit their policies to the
superintendent of public instruction by September 15, 2010.

(3) The policies and procedures shall take effect begin-
ning with the 2010-11 school year.

(4) School districts shall provide students with informa-
tion regarding on-line courses that are available through the
school district. The information shall include the types of
information described in subsection (1) of this section.

(5) When developing local or regional on-line learning
programs, school districts shall incorporate into the program
design the approval criteria developed by the superintendent
of public instruction under WAC 392-502-030(1).

WSR 10-03-104
EXPEDITED RULES
DEPARTMENT OF REVENUE
[Filed January 20, 2010, 10:46 a.m.]

Title of Rule and Other Identifying Information: WAC
458-20-235 Effect of rate changes on prior contracts and
sales agreements, explains the principals that determine the
applicability of changes in the rates of tax imposed under the
Revenue Act, with respect to contracts, sales agreements, and
installment sales made prior to the effective date of the
change.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE
OF THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Gayle Carlson, Depart-
ment of Revenue, P.O. Box 47453, Olympia, WA 98504-
7453, e-mail GayleC@dor.wa.gov, AND RECEIVED BY
March 22, 2010.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
proposing to amend Rule 235 for the sole purpose of:

Recognizing provisions of RCW 82.08.064(3),
which provides specific guidance for the effect of
sales tax rate changes for persons performing retail
services such as repairing property and constructing
buildings.

Removing the last paragraph of the existing rule,
which refers cash-basis taxpayers to WAC 458-20-
199 for instructions on the taxpayer's responsibility
to make an "accounts receivable adjustment” when
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there is a change in tax rates. This adjustment is no
longer required in WAC 458-20-199.

*  Providing the contact information for persons with
questions on how they might be affected by tax rate
changes.

*  Adding subsection titles and numbers to provide the
information in a more useful manner.

Editing changes are also proposed for clarity purposes,
and do not involve taxability changes.

Copies of draft rules are available for viewing and print-
ing on our web site at http://dor.wa.gov/content/Find ALaw
OrRule/RuleMaking/agenda.aspx.

Reasons Supporting Proposal: To update the rule to rec-
ognize current statutory language, remove outdated informa-
tion, and to reformat the rule so that it provides existing infor-
mation in a more useful manner.

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Statute Being Implemented: RCW 82.08.064.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Gayle Carlson, 1025 Union Avenue S.E., Suite #544, Olym-
pia, WA, (360) 570-6126; Implementation: Alan R. Lynn,
1025 Union Avenue S.E., Suite #544, Olympia, WA, (360)
570-6125; and Enforcement: Gilbert Brewer, 1025 Union
Avenue S.E., Suite #544, Olympia, WA, (360) 570-6147.

January 20, 2010
Alan R. Lynn
Rules Coordinator

AMENDATORY SECTION (Amending Order ET 83-15,
filed 3/15/83)

WAC 458-20-235 Effect of rate changes on prior con-
tracts and sales agreements. ((The-term"retail salestax"as

used-herein-means-the-state-salestax-of chapter 82.08 RCW

Expedited

Washington State Register, Issue 10-03

department-of revenuefor-speeifierulings:)) (1) Introduc-

tion. This section explains the principals that determine the

applicability of changes in the rates of tax imposed under the
Revenue Act, with respect to contracts, sales agreements, and

installment sales made prior to the effective date of the
change.

(2) Unconditional sales contracts.

» When an unconditional sales contract to sell tangible
personal property is entered into prior to the effective date of
a rate change, and the property is delivered after the rate
change date, the new tax rate applies to the transaction.

» When an unconditional sales contract to sell tangible
personal property is entered into prior to the effective date,

and the property is delivered prior to the rate change date, the
tax rate in effect for the prior period applies.

* When a contract to sell tangible personal property con-
tains a specific provision to pass title at some time prior to
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delivery of the property. such a specific provision is control-
ling and the tax rate in effect at that time applies.

(3) Conditional and installment sales. The taxes due
on conditional and installment sales must be wholly reported
during the period in which the sale is made (see WAC 458-
20-198 Installment sales, method of reporting), even when
the seller receives payment in installments. Sellers who
receive installment payments after the effective date of a rate
change on conditional and installment sales made prior to
that date do not need to adjust the installment payment
amounts to reflect the rate change.

(4) Leasing or rental of tangible personal property.

Lessors who lease tangible personal property are required to
collect from their lessees the retail sales tax measured by the

gross income from leases or rentals as of the time the lease or
rental payments are due (WAC 458-20-211 Leases or rentals
of tangible personal property, bailments). Lessors must col-
lect and remit taxes to the department of revenue (depart-
ment) at the new rates on all lease or rental payments due on

and after the effective date of a rate change, including lease or
rental payments on contracts entered into prior to that date.

(5) Repairing or improving tangible personal or real
property. When persons install, repair, clean, alter, imprint,
or improve tangible person property for others, or improve
buildings or other structures upon real property of others:

» Sales and use tax rate increases apply to the first billing
period starting on or after the effective date of the increase;

and

* Sales and use tax rate decreases apply when bills are
rendered on or after the effective date of the decrease. (RCW
82.08.064)

The new tax rate applies to the full contract amount if the
contract was executed prior to the effective date of the rate

change, unless the contract work is completed and accepted
prior to the effective date.

If under the terms of the contract, the seller is entitled to
periodic payments, which amounts are calculated to compen-
sate the seller for the work completed to the date of payment,
the applicable tax rates upon such payments (including, in the
case of public works contracts, the percentage retained by the
public agency pursuant to the provisions of RCW 60.28.010)
will be those in effect at the time the seller is entitled to
receive the payments.

(6) Do you have questions on rate changes? If you
have questions on how a rate change may affect you, please
contact the Telephone Information Center at 1-800-647-
7706, or write the department at:

Taxpayer Information and Education

Department of Revenue
P.O. Box 47478
Olympia, WA 98504-7478.
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WSR 10-03-105
EXPEDITED RULES
DEPARTMENT OF REVENUE
[Filed January 20, 2010, 10:47 a.m.]

Title of Rule and Other Identifying Information: WAC
458-20-24003 Tax incentives for high technology businesses,
explains the tax incentive programs available for persons
engaged in qualified research and develop or pilot scale man-
ufacturing in five high technology areas. These incentive
programs include:

* The sales and use tax deferral program provided by
chapter 82.63 RCW; and

*  The business and occupation tax credit program pro-
vided by RCW 82.04.4452.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE
OF THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Bridget N. McBryde,
Department of Revenue, P.O. Box 47453, Olympia, WA
98504-7453, e-mail BridgetM@dor.wa.gov, AND
RECEIVED BY March 22, 2010.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department
proposes to amend the rule to recognize SB 5909 (chapter
268, Laws of 2009). This legislation establishes that under
certain circumstances multiple qualified buildings leased to
the same person are eligible for the deferral program.

Copies of draft rules are available for viewing and print-
ing on our web site at http://dor.wa.gov/content/FindALaw
OrRule/RuleMaking/agenda.aspx.

Reasons Supporting Proposal: To recognize provisions
of SB 5909 (chapter 268, Laws of 2009).

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Statute Being Implemented: Chapter 82.63 RCW and
RCW 82.04.4452.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Bridget N. McBryde, 1025 Union Avenue S.E., Suite #544,
Olympia, WA, (360) 570-6117; Implementation: Alan R.
Lynn, 1025 Union Avenue S.E., Suite #544, Olympia, WA,
(360) 570-6125; and Enforcement: Gilbert Brewer, 1025
Union Avenue S.E., Suite #544, Olympia, WA, (360) 570-
6147.

January 20, 2010
Alan R. Lynn

Rules Coordinator
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AMENDATORY SECTION (Amending WSR 06-18-059,
filed 8/31/06, effective 10/1/06)

WAC 458-20-24003 Tax incentives for high technol-
ogy businesses. (1) Introduction. This section explains the
tax incentives, contained in chapter 82.63 RCW and RCW
82.04.4452, which apply to businesses engaged in research
and development or pilot scale manufacturing in Washington
in five high technology areas: Advanced computing,
advanced materials, biotechnology, electronic device tech-
nology, and environmental technology. Eligibility for high
technology or research and development tax incentives
offered by the federal government or any other jurisdiction
does not establish eligibility for Washington's programs.

This section contains examples that identify a number of
facts and then state a conclusion. The examples should be
used only as a general guide. The tax results in all situations
must be determined after a review of all facts and circum-
stances. Assume all the examples below occur on or after
June 10, 2004, unless otherwise indicated.

(2) Organization of the section. The information pro-
vided in this section is divided into three parts.

(a) Part I provides information on the sales and use tax
deferral program under chapter §2.63 RCW.

(b) Part II provides information on the sales and use tax
exemption available for persons engaged in certain construc-
tion activities for the federal government under RCW
82.04.190(6).

(¢) Part III provides information on the business and
occupation tax credit on research and developing spending
under RCW 82.04.4452.

PART I
SALES AND USE TAX DEFERRAL PROGRAM

(3) Who is eligible for the sales and use tax deferral
program? A person engaged in qualified research and
development or pilot scale manufacturing in Washington in
the five high technologies areas is eligible for this deferral
program for its eligible investment project.

(a) What does the term "person' mean for purposes
of this deferral program? "Person" has the meaning given
in RCW 82.04.030. Effective June 10, 2004, "person" also
includes state universities as defined in RCW 28B.10.016.
"Person" can be either a lessee or a lessor, who can apply sep-
arately for individual investment projects at the same site, if
they comply with the other requirements of chapter 82.63
RCW.

(1) Effective June 10, 2004, the lessor or owner of the
qualified building is not eligible for a deferral unless:

(A) The underlying ownership of the buildings, machin-
ery, and equipment vests exclusively in the same person; or

(B) All of the following conditions are met:

(D) The lessor by written contract agrees to pass the eco-
nomic benefit of the deferral to the lessee;

(IT) The lessee that receives the economic benefit of the
deferral agrees in writing with the department to complete the
annual survey required under RCW 82.63.020(2);

(IIT) The lessee must receive an economic benefit from
the lessor no less than the amount of tax deferred by the les-
sor; and
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(IV) Upon request, the lessor must provide the depart-
ment with written documentation to support the eligibility of
the deferral, including any type of payment, credit, or other
financial arrangement between the lessor or owner of the
qualified building and the lessee.

For example, economic benefit of the deferral is passed
through to the lessee when evidenced by written documenta-
tion that the amounts paid to the lessor for construction of
tenant improvements are reduced by the amount of the sales
tax deferred, or that the lessee receives more tenant improve-
ments through a credit for tenant improvements or other
mechanism in the lease equal to the amount of the sales tax
deferred.

(i1) Prior to June 10, 2004, the lessor or owner of the
qualified building is not eligible for a deferral unless the
underlying ownership of the buildings, machinery, and
equipment vests exclusively in the same person, or unless the
lessor by written contract agrees to pass the economic benefit
of the deferral to the lessee in the form of reduced rent pay-
ments.

(iii) The lessor of the qualified building who receives a
letter of intent from a qualifying lessee may be eligible for
deferral, assuming that all other requirements of chapter
82.63 RCW are met. At the time of application, the lessor
must provide to the department a letter of intent by the lessee
to lease the qualified building and any other information to
prove that the lessee will engage in qualified research and
development or pilot scale manufacturing once the building
construction is complete. After the investment project is cer-
tified as operationally complete, the lessee must actually
occupy the building as a lessee and engage in qualified
research and development or pilot scale manufacturing. Oth-
erwise, deferred taxes will be immediately due to the lessor,
and interest will be assessed retroactively from the date of
deferral.

(b) What is "qualified research and development" for
purposes of this section? "Qualified research and develop-
ment" means research and development performed within
this state in the fields of advanced computing, advanced
materials, biotechnology, electronic device technology, and
environmental technology.

(c) What is "research and development" for purposes
of this section? "Research and development" means activi-
ties performed to discover technological information, and
technical and nonroutine activities concerned with translating
technological information into new or improved products,
processes, techniques, formulas, inventions, or software.

The term includes exploration of a new use for an exist-
ing drug, device, or biological product if the new use requires
separate licensing by the Federal Food and Drug Administra-
tion under chapter 21 CFR, as amended.

The term does not include adaptation or duplication of
existing products where the products are not substantially
improved by application of the technology, nor does the term
include surveys and studies, social science and humanities
research, market research or testing, quality control, sale pro-
motion and service, computer software developed for internal
use, and research in areas such as improved style, taste, and
seasonal design.
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(i) A person need not both discover technological infor-
mation and translate technological information into new or
improved products, processes, techniques, formulas, inven-
tions, or software in order to engage in research and develop-
ment. A person may perform either activity alone and be
engaged in research and development.

(i1) To discover technological information means to gain
knowledge of technological information through purposeful
investigation. The knowledge sought must be of something
not previously known or, if known, only known by persons
who have not made the knowledge available to the public.

(iii) Technological information is information related to
the application of science, especially with respect to indus-
trial and commercial objectives. Industrial and commercial
objectives include both sale and internal use (other than inter-
nal use software). The translation of technological informa-
tion into new or improved products, processes, techniques,
formulas, inventions, or software does not require the use of
newly discovered technological information to qualify as
research and development.

(iv) The translation of technological information
requires both technical and nonroutine activities.

(A) An activity is technical if it involves the application
of scientific, engineering, or computer science methods or
principles.

(B) An activity is nonroutine if it:

(D) Is undertaken to achieve a new or improved function,
performance, reliability, or quality; and

(IT) Is performed by engineers, scientists, or other simi-
larly qualified professionals or technicians; and

(IIT) Involves a process of experimentation designed to
evaluate alternatives where the capability or the method of
achieving the new or improved function, performance, reli-
ability, or quality, or the appropriate design of the desired
improvement, is uncertain at the beginning of the taxpayer's
research activities. A process of experimentation must seek to
resolve specific uncertainties that are essential to attaining
the desired improvement.

(v) A product is substantially improved when it functions
fundamentally differently because of the application of tech-
nological information. This fundamental difference must be
objectively measured. Examples of objective measures
include increased value, faster operation, greater reliability,
and more efficient performance. It is not necessary for the
improvement to be successful for the research to qualify.

(vi) Computer software development may qualify as
research and development involving both technical and non-
routine activities concerned with translating technological
information into new or improved software, when it includes
the following processes: Software concept, software design,
software design implementation, conceptual freeze, alpha
testing, beta testing, international product localization pro-
cess, and other processes designed to eliminate uncertainties
prior to the release of the software to the market for sale.
Research and development ceases when the software is
released to the market for sale.

Postrelease software development may meet the defini-
tion of research and development under RCW 82.63.010(16),
but only if it involves both technical and nonroutine activities
concerned with translating technological information into
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improved software. All facts and circumstances are consid-
ered in determining whether postrelease software develop-
ment meets the definition of research and development.

(vii) Computer software is developed for internal use if it
is to be used only by the person by whom it is developed. If
it is to be available for sale, lease, or license, it is not devel-
oped for internal use, even though it may have some internal
applications. If it is to be available for use by persons, other
than the person by whom it is developed, who access or
download it remotely, such as through the internet, it is not
usually deemed to be developed for internal use. However,
remotely accessed software is deemed to be developed for
internal use if its purpose is to assist users in obtaining goods,
services, or information provided by or through the person by
whom the software is developed. For example, software is
developed for internal use if it enables or makes easier the
ordering of goods from or through the person by whom the
software is developed. On the other hand, a search engine
used to search the world wide web is an example of software
that is not developed for internal use because the search
engine itself is the service sought.

(viii) Research and development is complete when the
product, process, technique, formula, invention, or software
can be reliably reproduced for sale or commercial use. How-
ever, the improvement of an existing product, process, tech-
nique, formula, invention, or software may qualify as
research and development.

(d) What is "pilot scale manufacturing" for purposes
of this section? "Pilot scale manufacturing” means design,
construction, and testing of preproduction prototypes and
models in the fields of biotechnology, advanced computing,
electronic device technology, advanced materials, and envi-
ronmental technology other than for commercial sale. "Com-
mercial sale" excludes sales of prototypes or sales for market
testing if the total gross receipts from such sales of the prod-
uct, service, or process do not exceed one million dollars.

(¢) What are the five high technology areas? The five
high technology areas are as follows:

(i) Advanced computing. "Advanced computing"
means technologies used in the designing and developing of
computing hardware and software, including innovations in
designing the full spectrum of hardware from hand-held cal-
culators to super computers, and peripheral equipment.

(i1) Advanced materials. "Advanced materials" means
materials with engineered properties created through the
development of specialized processing and synthesis technol-
ogy, including ceramics, high value-added metals, electronic
materials, composites, polymers, and biomaterials.

(iii) Biotechnology. "Biotechnology" means the appli-
cation of technologies, such as recombinant DNA techniques,
biochemistry, molecular and cellular biology, genetics,
including genomics, gene expression and genetic engineer-
ing, cell fusion techniques, and new bioprocesses, using liv-
ing organisms, or parts of organisms, to produce or modify
products, to improve plants or animals, to develop microor-
ganisms for specific uses, to identify targets for small mole-
cule pharmaceutical development, or to transform biological
systems into useful processes and products or to develop
microorganisms for specific uses.
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(iv) Electronic device technology. "Electronic device
technology" means technologies involving microelectronics;
semiconductors; electronic equipment and instrumentation;
radio frequency, microwave, and millimeter electronics; opti-
cal and optic-electrical devices; and data and digital commu-
nications and imaging devices.

(v) Environmental technology. "Environmental tech-
nology" means assessment and prevention of threats or dam-
age to human health or the environment, environmental
cleanup, and the development of alternative energy sources.

(A) The assessment and prevention of threats or damage
to human health or the environment concerns assessing and
preventing potential or actual releases of pollutants into the
environment that are damaging to human health or the envi-
ronment. It also concerns assessing and preventing other
physical alterations of the environment that are damaging to
human health or the environment.

For example, a research project related to salmon habitat
restoration involving assessment and prevention of threats or
damages to the environment may qualify as environmental
technology, if such project is concerned with assessing and
preventing potential or actual releases of water pollutants and
reducing human-made degradation of the environment.

(I) Pollutants include waste materials or by-products
from manufacturing or other activities.

(II) Environmental technology includes technology to
reduce emissions of harmful pollutants. Reducing emissions
of harmful pollutants can be demonstrated by showing the
technology is developed to meet governmental emission stan-
dards. Environmental technology also includes technology to
increase fuel economy, only if the taxpayer can demonstrate
that a significant purpose of the project is to increase fuel
economy and that such increased fuel economy does in fact
significantly reduce harmful emissions. If the project is
intended to increase fuel economy only minimally or reduce
emissions only minimally, the project does not qualify as
environmental technology. A qualifying research project
must focus on the individual components that increase fuel
economy of the product, not the testing of the entire product
when everything is combined, unless the taxpayer can sepa-
rate out and identify the specific costs associated with such
testing.

(IIT) Environmental technology does not include tech-
nology for preventive health measures for, or medical treat-
ment of, human beings.

(IV) Environmental technology does not include tech-
nology aimed to reduce impact of natural disasters such as
floods and earthquakes.

(V) Environmental technology does not include technol-
ogy for improving safety of a product.

(B) Environmental cleanup is corrective or remedial
action to protect human health or the environment from
releases of pollutants into the environment.

(C) Alternative energy sources are those other than tradi-
tional energy sources such as fossil fuels, nuclear power, and
hydroelectricity. However, when traditional energy sources
are used in conjunction with the development of alternative
energy sources, all the development will be considered the
development of alternative energy sources.
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(4) What is eligible for the sales and use tax deferral
program? This deferral program applies to an eligible
investment project for sales and use taxes imposed on the
construction, expansion, or renovation of qualified buildings
and acquisition of qualified machinery and equipment.

(a) What is an "eligible investment project" for pur-
poses of this section? "Eligible investment project” means
an investment project which either initiates a new operation,
or expands or diversifies a current operation by expanding,
renovating, or equipping an existing facility.

(b) What is an "investment project" for purposes of
this section? "Investment project” means an investment in
qualified buildings or qualified machinery and equipment,
including labor and services rendered in the planning, instal-
lation, and construction or improvement of the project.
When an application for sales and use tax deferral is timely
submitted, costs incurred before the application date are
allowable, if they otherwise qualify.

(c) What is "qualified buildings" for purposes of this
section? "Qualified buildings" means construction of new
structures, and expansion or renovation of existing structures
for the purpose of increasing floor space or production capac-
ity, used for pilot scale manufacturing or qualified research
and development.

(1) "Qualified buildings" is limited to structures used for
pilot scale manufacturing or qualified research and develop-
ment. "Qualified buildings" includes plant offices and other
facilities that are an essential or an integral part of a structure
used for pilot scale manufacturing or qualified research and
development.

(A) "Office" means space used by professional, clerical,
or administrative staff. For plant office space to be a qualified
building, its use must be essential or integral to pilot scale
manufacturing or qualified research and development. An
office may be located in a separate building from the building
used for pilot scale manufacturing or qualified research and
development, but the office must be located at the same site
as the qualified building in order to qualify. Each individual
office may only qualify or disqualify in its entirety.

(B) A site is one or more immediately adjacent parcels of
real property. Adjacent parcels of real property separated
only by a public road comprise a single site.

(i1) "Qualified buildings" does not include construction
of landscaping or most other work outside the building itself,
even though the landscaping or other work outside the build-
ing may be required by the city or county government in
order for the city or county to issue a permit for the construc-
tion of a building.

However, "qualified buildings" includes construction of
specialized sewerage pipes connected to a qualified building
that are specifically designed and used exclusively for pilot
scale manufacturing or qualified research and development.

Also, "qualified buildings" includes construction of
parking lots connected to or adjacent to the building if the
parking lots are for the use of workers performing pilot scale
manufacturing or qualified research and development in the
building. Parking lots may be apportioned based upon its
qualifying use.

(d) What is "multiple qualified buildings" for pur-
poses of this section? "Multiple qualified buildings" means
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"qualified buildings" leased to the same person when such
structures:

(1) Are located within a five-mile radius; and

(ii) The initiation of construction of each building begins
within a sixty-month period.

(e) When is apportionment of qualified buildings
appropriate? The deferral is allowable only in respect to
investment in the construction of a new building or the
expansion or renovation of an existing building used in pilot
scale manufacturing or qualified research and development.
Where a building(s) is used partly for pilot scale manufactur-
ing or qualified research and development and partly for pur-
poses that do not qualify for deferral under this section,
apportionment is necessary.

((€e))) () What is the apportionment method? The
applicable tax deferral will be determined as follows:

(i) Tax on the cost of construction of areas devoted
solely to pilot scale manufacturing or qualified research and
development may be deferred.

(i1) Tax on the cost of construction of areas not used at all
for pilot scale manufacturing or qualified research and devel-
opment may not be deferred.

(iii) Tax on the cost of construction of areas used in com-
mon for pilot scale manufacturing or qualified research and
development and for other purposes, such as hallways, bath-
rooms, and conference rooms, may be deferred by apportion-
ing the costs of construction on a square footage basis. The
apportioned costs of construction eligible for deferral are
established by using the ratio, expressed as a percentage, of
the square feet of the construction, expansion, or renovation
devoted to pilot scale manufacturing or qualified research
and development, excluding areas used in common to the
total square feet of the construction, expansion, or renova-
tion, excluding areas used in common. That percentage is
applied to the cost of construction of the common areas to
determine the costs of construction eligible for tax deferral.
Expressed as a formula, apportionment of the cost of the
common areas is determined by:

Square feet devoted to research

and development or pilot scale
manufacturing, excluding square
feet of common areas =

Percentage of total
cost of construc-
tion of common

areas eligible for
deferral

Total square feet, excluding
square feet of common areas

(iv) The apportionment method described in ((€e})) (£)(i),
(ii), and (iii) of this subsection must be used unless the appli-
cant or recipient can demonstrate that another method better
represents a reasonable apportionment of costs, considering
all the facts and circumstances. An example is to use the
number of employees in a qualified building that is engaged
in pilot scale manufacturing or qualified research and devel-
opment as the basis for apportionment, if this method is not
easily manipulated to reflect a desired outcome, and it other-
wise represents a reasonable apportionment of costs under all
the facts and circumstances. This method may take into
account qualified research and development or pilot scale
manufacturing activities that are shifted within a building or

from one building to another building. If assistance is needed
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to a tax-related question specific to your business under this
subsection, you may request a tax ruling. To make a request
contact the department's taxpayer information and education
division at:

Department of Revenue

Taxpayer Information and Education
P.O. Box 47478

Olympia, WA 98504-7478

fax 360-586-2463

(v) Example. A building to be constructed will be par-
tially devoted to research and development and partially
devoted to marketing, a nonqualifying purpose. The total area
of the building is 100,000 square feet. Sixty thousand square
feet are used only for research and development, 20,000
square feet are used only for marketing, and the remaining
20,000 square feet are used in common by research and
development employees and marketing employees. Tax on
the cost of constructing the 60,000 square feet used only for
research and development may be deferred. Tax on the cost
of constructing the 20,000 square feet used only for market-
ing may not be deferred. Tax on 75% of the cost of construct-
ing the common areas may be deferred. (Sixty thousand
square feet devoted solely to research and development
divided by 80,000 square feet devoted solely to research and
development and marketing results in a ratio expressed as
75%.)

((6D)) (g) What is "qualified machinery and equip-
ment" for purposes of this section? "Qualified machinery
and equipment" means fixtures, equipment, and support
facilities that are an integral and necessary part of a pilot
scale manufacturing or qualified research and development
operation. "Qualified machinery and equipment" includes:
Computers; software; data processing equipment; laboratory
equipment, instrumentation, and other devices used in a pro-
cess of experimentation to develop a new or improved pilot
model, plant process, product, formula, invention, or similar
property; manufacturing components such as belts, pulleys,
shafts, and moving parts; molds, tools, and dies; vats, tanks,
and fermenters; operating structures; and all other equipment
used to control, monitor, or operate the machinery. For pur-
poses of this section, qualified machinery and equipment
must be either new to the taxing jurisdiction of the state or
new to the certificate holder, except that used machinery and
equipment may be treated as qualified machinery and equip-
ment if the certificate holder either brings the machinery and
equipment into Washington or makes a retail purchase of the
machinery and equipment in Washington or elsewhere.

(i) What are "integral" and "necessary"? Machinery
and equipment is an integral and necessary part of pilot scale
manufacturing or qualified research and development if the
pilot scale manufacturing or qualified research and develop-
ment cannot be accomplished without it. For example, a lab-
oratory table is integral and necessary to qualified research
and development. Likewise, telephones, computer hardware
(e.g., cables, scanners, printers, etc.), and computer software
(e.g., Word, Excel, Windows, Adobe, etc.) used in a typical
workstation for an R&D personnel are integral and necessary
to qualified research and development. Decorative artwork,
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on the other hand, is not integral and necessary to qualified
research and development.

(i1) Must qualified machinery and equipment be used
exclusively for qualifying purposes in order to qualify?
Qualified machinery and equipment must be used exclusively
for pilot scale manufacturing or qualified research and devel-
opment to qualify for the deferral. Operating system software
shared by accounting personnel, for example, is not used
exclusively for qualified research and development. How-
ever, de minimis nonqualifying use will not cause the loss of
the deferral. An example of de minimis use is the occasional
use of a computer for personal e-mail.

(iii) Is qualified machinery and equipment subject to
apportionment? Unlike buildings, if machinery and equip-
ment is used for both qualifying and nonqualifying purposes,
the costs cannot be apportioned. Sales or use tax cannot be
deferred on the purchase or use of machinery and equipment
used for both qualifying and nonqualifying purposes.

(iv) To what extent is leased equipment eligible for
the deferral? In cases of leases of qualifying machinery and
equipment, deferral of tax is allowed on payments made dur-
ing the initial term of the lease, but not for extensions or
renewals of the lease. Deferral of tax is not allowed for lease
payments for any period after the seventh calendar year fol-
lowing the calendar year for which the project is certified as
operationally complete.

(5) What are the application and review processes?
Applicants must apply for deferral to the department of reve-
nue before the initiation of construction of, or acquisition of
equipment or machinery for the investment project. When an
application for sales and use tax deferral is timely submitted,
costs incurred before the application date are allowable, if
they otherwise qualify. In the case of an investment project
consisting of "multiple qualified buildings." applications
must be made for, and before the initiation of construction of,
each qualified building.

(a) What is "initiation of construction" for purposes
of this section?

(i) On or after June 10, 2004.

(A) Initiation of construction means the date that a build-
ing permit is issued under the building code adopted under
RCW 19.27.031 for:

(D) Construction of the qualified building, if the underly-
ing ownership of the building vests exclusively with the per-
son receiving the economic benefit of the deferral;

(IT) Construction of the qualified building, if a lessor
passes the economic benefits of the deferral to a lessee as pro-
vided in RCW 82.63.010(7); or

(IIT) Tenant improvements for a qualified building, if a
lessor passes the economic benefits of the deferral to a lessee
as provided in RCW 82.63.010(7).

(B) Initiation of construction does not include soil test-
ing, site clearing and grading, site preparation, or any other
related activities that are initiated before the issuance of a
building permit for the construction of the foundation of the
building.

(C) If the investment project is a phased project, initia-
tion of construction must apply separately to each building.
For purposes of this section, a "phased project" means con-
struction of multiple buildings in different phases over the
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life of a project. A taxpayer may file a separate application
for each qualified building, or the taxpayer may file one
application for all qualified buildings. If a taxpayer files one
application for all qualified buildings, initiation of construc-
tion must apply separately to each building.

(ii) Prior to June 10, 2004. Construction is initiated
when workers start on-site building tasks. The initiation of
construction does not include land clearing or site preparation
prior to excavation of the building site. Also, the initiation of
construction does not include design or planning activities.

(b) What is "acquisition of machinery and equip-
ment" for purposes of this section? "Acquisition of
machinery and equipment" means the machinery and equip-
ment is under the dominion and control of the recipient or its
agent.

(c) Lessor and lessee examples.

(1) Prior to the initiation of construction, Owner/Lessor
A enters into an agreement with Lessee B, a company
engaged in qualified research and development. Under the
agreement, A will build a building to house B's research and
development activities, will apply for a tax deferral on con-
struction of the building, will lease the building to B, and will
pass on the entire value of the deferral to B. B agrees in writ-
ing with the department to complete annual surveys. A
applies for the deferral before the date the building permit is
issued. A is entitled to a deferral on building construction
costs.

(i1) After construction has begun, Lessee C asks that cer-
tain tenant improvements be added to the building. Lessor D
and Lessee C each agree to pay a portion of the cost of the
improvements. D agrees with C in a written agreement that D
will pass on the entire value of D's portion of the tax deferral
to C, and C agrees in writing with the department to complete
annual surveys. C and D each apply for a deferral on the costs
of the tenant improvements they are legally responsible for
before the date the building permit is issued for such tenant
improvements. Both applications will be approved. While
construction of the building was initiated before the applica-
tions were submitted, tenant improvements on a building
under construction are deemed to be the expansion or renova-
tion of an existing structure. Also, lessees are entitled to the
deferral only if they are legally responsible and actually pay
contractors for the improvements, rather than merely reim-
bursing lessors for the costs.

(iii) After construction has begun but before machinery
or equipment has been acquired, Lessee E applies for a defer-
ral on machinery and equipment. The application will be
approved, and E is required to complete annual surveys. Even
though it is too late to apply for a deferral of tax on building
costs, it is not too late to apply for a deferral for the machin-
ery and equipment.

(d) How may a taxpayer obtain an application form?
Application forms may be obtained at department of revenue
district offices, by downloading from the department's web
site (dor.wa.gov), by telephoning the telephone information
center (800-647-7706), or by contacting the department's
special programs division at:

Department of Revenue
Special Programs Division
Post Office Box 47477
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Olympia, WA 98504-7477
fax 360-586-2163

Applicants must mail or fax applications to the special
programs division at the address or fax number given above.
Applications received by the department in connection with
the deferral program are not confidential and are subject to
public disclosure.

For purposes of this section, "applicant" means a person
applying for a tax deferral under chapter 82.63 RCW, and
"department" means the department of revenue.

(¢) What should an application form include? The
application form should include information regarding the
location of the investment project, the applicant's average
employment in Washington for the prior year, estimated or
actual new employment related to the project, estimated or
actual wages of employees related to the project, estimated or
actual costs, and time schedules for completion and opera-
tion. The application form may also include other informa-
tion relevant to the project and the applicant's eligibility for
deferral.

(f) What is the date of application? The date of appli-
cation is the earlier of the postmark date or the date of receipt
by the department.

(g) When will the department notify approval or dis-
approval of the deferral application? The department must
rule on an application within sixty days. If an application is
denied, the department must explain in writing the basis for
the denial. An applicant may appeal a denial within thirty
days under WAC 458-20-100 (Appeals).

(6) Can _a lessee leasing "multiple qualified build-
ings" elect to treat the ""multiple qualified buildings' as a
single investment project? Yes. If a lessee will conduct
qualified research and development or pilot scale manufac-
turing within the "multiple qualified buildings" and desires to
treat the "multiple qualified buildings" as a single investment

project, the lessee may do so by making both a preliminary
election and a final election therefore.

(a) When must the lessee make the preliminary elec-

tion to treat the "multiple qualified buildings'" as a single
investment project? The lessee must make the preliminary
election before a temporary certificate of occupancy, or its
equivalent, is issued for any of the buildings within the "mul-
tiple qualified buildings."

(b) When must the lessee make the final election to
treat the "multiple qualified buildings" as a single invest-

ment project? All buildings included in the final election
must have been issued a temporary certificate of occupancy

or its equivalent. The lessee must then make the final elec-

tion for such buildings by the date that is the earlier of:
(1) Sixty months following the date that the lessee made

the preliminary election; or

(i1) Thirty days after the issuance of the temporary certif-
icate of occupancy. or its equivalent, for the last "qualified
building" to be completed that will be included in the final
election.

(c) What occurs if the final election is not made by the
deadline? When a final election is not made by the deadline
in (b)(d) or (ii) of this subsection, the qualified buildings will
each be treated as individual investment projects under the

original applications for those buildings.
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(d) How are preliminary and final elections made?
The preliminary and final elections must be made in the form
and manner prescribed by the department. For information

concerning the form and manner for making these elections
contact the department's special programs division at:

Department of Revenue
Special Programs Division
Post Office Box 47477
Olympia, WA 98504-7477
fax 360-586-2163

(e) Before the final election is made. can the lessee
choose to exclude one or more of the buildings included in
its preliminary election? Yes. Before the final election is

made, the lessee may remove one or more of the qualified
buildings included in the preliminary election from the
investment project. When a qualified building under the pre-
liminary election is, for any reason, not included in the final
election, the qualified building will be treated as an individ-

(f) Application. This subsection (6) applies to deferral
applications received by the department after June 30, 2007.

(7) What happens after the department approves the
deferral application? If an application is approved, the
department must issue the applicant a sales and use tax defer-
ral certificate.

The certificate provides for deferral of state and local
sales and use taxes on the eligible investment project. The
certificate will state the amount of tax deferral for which the
recipient is eligible. It will also state the date by which the
project will be operationally complete. The deferral is limited
to investment in qualified buildings or qualified machinery
and equipment. The deferral does not apply to the taxes of
persons with whom the recipient does business, persons the
recipient hires, or employees of the recipient.

For purposes of this section, "recipient” means a person
receiving a tax deferral under chapter 82.63 RCW.

(D)) (8) How should a tax deferral certificate be
used? A successful applicant, hereafter referred to as a recip-
ient, must present a copy of the certificate to sellers of goods
or retail services provided in connection with the eligible
investment project in order to avoid paying sales or use tax.
Sellers who accept these certificates in good faith are relieved
of the responsibility to collect sales or use tax on transactions
covered by the certificates. Sellers must retain copies of cer-
tificates as documentation for why sales or use tax was not
collected on a transaction.

The certificate cannot be used to defer tax on repairs to,
or replacement parts for, qualified machinery and equipment.

((6%))) (9) May an applicant apply for new deferral at
the site of an existing deferral project?

(a) The department must not issue a certificate for an
investment project that has already received a deferral under
chapter 82.60, 82.61, or 82.63 RCW. For example, replace-
ment machinery and equipment that replaces qualified
machinery and equipment is not eligible for the deferral.
Also, if renovation is made from an existing building that has
already received a deferral under chapter 82.60, 82.61, or
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82.63 RCW for the construction of the building, the renova-
tion is not eligible for the deferral.

(b) If expansion is made from an existing building that
has already received a deferral under chapter 82.60, 82.61, or
82.63 RCW for the construction of the building, the
expanded portion of the building may be eligible for the
deferral. Acquisition of machinery and equipment to be used
for the expanded portion of the qualified building may also be
eligible.

(c) An investment project for qualified research and
development that has already received a deferral may also
receive an additional deferral certificate for adapting the
investment project for use in pilot scale manufacturing.

(d) A certificate may be amended or a certificate issued
for a new investment project at an existing facility.

(%)) (10) May an applicant or recipient amend an
application or certificate? Applicants and recipients may
make written requests to the special programs division to
amend an application or certificate.

(a) Grounds for requesting amendment include, but are
not limited to:

(1) The project will exceed the costs originally stated;

(i) The project will take more time to complete than
originally stated;

(i) The original application is no longer accurate
because of changes in the project; and

(iv) Transfer of ownership of the project.

(b) The department must rule on the request within sixty
days. If the request is denied, the department must explain in
writing the basis for the denial. An applicant or recipient may
appeal a denial within thirty days under WAC 458-20-100
(Appeals).

((€9))) (11) What should a recipient of a tax deferral
do when its investment project is operationally complete?

(a) When the building, machinery, or equipment is ready
for use, or when a final election is made to treat "multiple

qualified buildings" as single investment project, the recipi-
ent must notify the special programs division in writing that

the eligible investment project is operationally complete. The
department must, after appropriate investigation: Certify that
the project is operationally complete; not certify the project;
or certify only a portion of the project. The certification will
include the year in which the project is operationally com-
plete. Ifthe department certifies as an operationally complete
investment project consisting of "multiple qualifying build-

ings." the certification is deemed to have occurred in the cal-
endar year in which the final election is made.

(b) If all or any portion of the project is not certified, the
recipient must repay all or a proportional part of the deferred
taxes. The department will notify the recipient of the amount
due, including interest, and the due date.

(c) The department must explain in writing the basis for
not certifying all or any portion of a project. The decision of
the department to not certify all or a portion of a project may
be appealed under WAC 458-20-100 (Appeals) within thirty
days.

(d) An investment project consisting of "multiple quali-
fying buildings" may not be certified as operationally com-
plete unless the lessee furnishes the department with a bond,
letter of credit, or other security acceptable to the department
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in an amount equal to the repayment obligation as determined
by the department. The department may decrease the secured
amount each year as the repayment obligation decreases
under the provisions of RCW 82.63.045. If the lessee does
not furnish the department with a bond, letter of credit, or
other acceptable security equal to the amount of deferred tax,
the qualified buildings will each be treated as individual
investment projects under the original applications for those
buildings.

((GH)) (12) Is a recipient of a tax deferral required to
submit annual surveys? Each recipient of a tax deferral
granted under chapter 82.63 RCW must complete an annual
survey. If the economic benefits of the deferral are passed to
a lessee as provided in RCW 82.63.010(7), the lessee must
agree to complete the annual survey and the applicant is not
required to complete the annual survey. See WAC 458-20-
268 (Annual surveys for certain tax adjustments) for more
information on the requirements to file annual surveys.

((E#2))) (13) Is a recipient of tax deferral required to
repay deferred taxes?

(a) When is repayment required? Deferred taxes must
be repaid if an investment project is used for purposes other
than qualified research and development or pilot scale manu-
facturing during the calendar year for which the department
certifies the investment project as operationally complete or
at any time during any of the succeeding seven calendar
years. Taxes are immediately due according to the following
schedule:

Year in which nonqualifying
use occurs % of deferred taxes due

1 100%
87.5%
75%
62.5%
50%
37.5%
25%
12.5%

0 3 N W

Interest on the taxes, but not penalties, must be paid ret-
roactively to the date of deferral. For purposes of this section,
the date of deferral is the date tax-deferred items are pur-
chased.

The lessee of an investment project consisting of "multi-
ple qualified buildings" is solely liable for payment of any

deferred tax determined to be due and payable beginning on
the date the department certifies the product as operationally

complete. This does not relieve any lessor of its obligation
under RCW 82.63.010(7) and subsection (3)(a) of this sec-
tion to pass the economic benefit of the deferral to the lessee.

(b) When is repayment not required?

(i) Deferred taxes need not be repaid if the investment
project is used only for qualified research and development
or pilot scale manufacturing during the calendar year for
which the department certifies the investment project as oper-
ationally complete and during the succeeding seven calendar
years.
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(i1) Deferred taxes need not be repaid on particular items
if the purchase or use of the item would have qualified for the
machinery and equipment sales and use tax exemptions pro-
vided by RCW 82.08.02565 and 82.12.02565 (discussed in
WAC 458-20-13601) at the time of purchase or first use.

(iii) Deferred taxes need not be repaid if qualified
machinery and equipment on which the taxes were deferred is
destroyed, becomes inoperable and cannot be reasonably
repaired, wears out, or becomes obsolete and is no longer
practical for use in the project. The use of machinery and
equipment which becomes obsolete for purposes of the
project and is used outside the project is subject to use tax at
the time of such use.

((3))) (14) When will the tax deferral program
expire? The authority of the department to issue deferral cer-
tificates expires January 1, 2015.

((E4))) (15) Is debt extinguishable because of insol-
vency or sale? The debt for deferred taxes will not be extin-
guished by the insolvency or other failure of the recipient.

((5))) (16) Does transfer of ownership terminate tax
deferral? Transfer of ownership does not terminate the
deferral. The deferral may be transferred to the new owner if
the new owner meets all eligibility requirements for the
remaining periods of the deferral. The new owner must apply
for an amendment to the deferral certificate. If the deferral is
transferred, the new owner is liable for repayment of deferred
taxes under the same terms as the original owner. If the new
owner is a successor to the previous owner under the terms of
WAC 458-20-216 (Successors, quitting business) and the
deferral is not transferred, the new owner's liability for
deferred taxes is limited to those that are due for payment at
the time ownership is transferred.

PART II
SALES AND USE TAX EXEMPTION FOR PERSONS ENGAGED IN
CERTAIN CONSTRUCTION ACTIVITIES FOR THE FEDERAL
GOVERNMENT

((&6))) (17) Persons engaged in construction activi-
ties for the federal government. Effective June 10, 2004,
persons engaged in the business of constructing, repairing,
decorating, or improving new or existing buildings or other
structures under, upon, or above real property of or for the
United States, or any instrumentality thereof, are not liable
for sales and use tax on tangible personal property incorpo-
rated into, installed in, or attached to such building or other
structure, if the investment project would qualify for sales
and use tax deferral under chapter 82.63 RCW if undertaken
by a private entity. RCW 82.04.190(6).

PART III
BUSINESS AND OCCUPATION TAX CREDIT FOR RESEARCH
AND DEVELOPMENT SPENDING

(1)) (18) Who is eligible for the business and occu-
pation tax credit? RCW 82.04.4452 provides for a business
and occupation tax credit for persons engaging in research
and development in Washington in five areas of high technol-
ogy: Advanced computing, advanced materials, biotechnol-
ogy, electronic device technology, and environmental tech-
nology.
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A person is eligible for the credit if its research and
development spending in the calendar year for which credit is
claimed exceeds 0.92 percent of the person's taxable amount
for the same calendar year.

(a) What does the term "person' mean for purposes
of this credit? "Person" has the meaning given in RCW
82.04.030.

(b) What is "research and development spending"
for purposes of this section? "Research and development
spending" means qualified research and development expen-
ditures plus eighty percent of amounts paid to a person other
than a public educational or research institution to conduct
qualified research and development.

(c) What is "taxable amount" for purposes of this
section? "Taxable amount" means the taxable amount sub-
ject to business and occupation tax required to be reported on
the person's combined excise tax returns for the year for
which the credit is claimed, less any taxable amount for
which a multiple activities tax credit is allowed under RCW
82.04.440. See WAC 458-20-19301 (Multiple activities tax
credits) for information on the multiple activities tax credit.

(d) What are "qualified research and development
expenditures' for purposes of this section? "Qualified
research and development expenditures" means operating
expenses, including wages, compensation of a proprietor or a
partner in a partnership, benefits, supplies, and computer
expenses, directly incurred in qualified research and develop-
ment by a person claiming the business and occupation tax
credit provided by RCW 82.04.4452. The term does not
include amounts paid to a person other than a public educa-
tional or research institution to conduct qualified research
and development. Nor does the term include capital costs and
overhead, such as expenses for land, structures, or deprecia-
ble property.

(1) In order for an operating expense to be a qualified
research and development expenditure, it must be directly
incurred in qualified research and development. If an
employee performs qualified research and development
activities and also performs other activities, only the wages
and benefits proportionate to the time spent on qualified
research and development activities are qualified research
and development expenditures under this section. The wages
of employees who supervise or are supervised by persons
performing qualified research and development are qualified
research and development expenditures to the extent the
work of those supervising or being supervised involves qual-
ified research and development.

(i) The compensation of a proprietor or a partner is
determined in one of two ways:

(A) If there is net income for federal income tax pur-
poses, the amount reported subject to self-employment tax is
the compensation.

(B) If there is no net income for federal income tax pur-
poses, reasonable cash withdrawals or cash advances are the
compensation.

(iii) Depreciable property is any property with a useful
life of at least a year. Expenses for depreciable property will
not constitute qualified research and development expendi-
tures even if such property may be fully deductible for federal
income tax purposes in the year of acquisition.
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(iv) Computer expenses do not include the purchase,
lease, rental, maintenance, repair or upgrade of computer
hardware or software. They do include internet subscriber
fees, run time on a mainframe computer, and outside process-
ing.

(v) Training expenses for employees are qualified
research and development expenditures if the training is
directly related to the research and development being per-
formed. Training expenses include registration fees, materi-
als, and travel expenses. Although the research and develop-
ment must occur in Washington, training may take place out-
side of Washington.

(vi) Qualified research and development expenditures
include the cost of clinical trials for drugs and certification by
Underwriters Laboratories.

(vii) Qualified research and development expenditures
do not include legal expenses, patent fees, or any other
expense not incurred directly for qualified research and
development.

(viii) Stock options granted as compensation to employ-
ees performing qualified research and development are qual-
ified research and development expenditures to the extent
they are reported on the W-2 forms of the employees and are
taken as a deduction for federal income tax purposes by the
employer.

(ix) Preemployment expenses related to employees who
perform qualified research and development are qualified
research and development expenditures. These expenses
include recruiting and relocation expenses and employee
placement fees.

(¢) What does it mean to "conduct" qualified
research and development for purposes of this section? A
person is conducting qualified research and development
when:

(i) The person is in charge of a project or a phase of the
project; and

(i1) The activities performed by that person in the project
or the phase of the project constitute qualified research and
development.

(iii) Examples.

(A) Company C is conducting qualified research and
development. It enters into a contract with Company D
requiring D to provide workers to perform activities under
the direction of C. D is not entitled to the credit because D is
not conducting qualified research and development. Its
employees work under the direction of C. C is entitled to the
credit if all other requirements of the credit are met.

(B) Company F enters into a contract with Company G
requiring G to perform qualified research and development
on a phase of its project. The phase of the project constitutes
qualified research and development. F is not entitled to the
credit because F is not conducting qualified research and
development on that phase of the project. G, however, is enti-
tled to the credit if all other requirements of the credit are
met.

(f) What is "qualified research and development" for
purposes of this section? "Qualified research and develop-
ment" means research and development performed within
this state in the fields of advanced computing, advanced
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materials, biotechnology, electronic device technology, and
environmental technology.

(g) What is '"research and development" for pur-
poses of this section? See subsection (3)(c) of this section
for more information on the definition of research and devel-
opment.

(1) Example. A company that engages in environmental
cleanup contracted to clean up a site. It had never faced
exactly the same situation before, but guaranteed at the outset
that it could do the job. It used a variety of existing technolo-
gies to accomplish the task in a combination it had never used
before. The company was not engaged in qualified research
and development in performing this contract. While the com-
pany applied existing technologies in a unique manner, there
was no uncertainty to attain the desired or necessary specifi-
cations, and therefore the outcome of the project was certain.

(i) Example. Same facts as (g)(i) of this subsection,
except that the company performed research on a technology
that had been applied in other contexts but never in the con-
text where the company was attempting to use it, and it was
uncertain at the outset whether the technology could achieve
the desired outcome in the new context. If the company
failed, it would have to apply an existing technology that is
much more costly in its cleanup effort. The company was
engaged in qualified research and development with respect
to the research performed in developing the technology.

(iii) Example. Company A is engaged in research and
development in biotechnology and needs to perform standard
blood tests as part of its development of a drug. It contracts
with a lab, B, to perform the tests. The costs of the tests are
qualified research and development expenditures for A, the
company engaged in the research and development.
Although the tests themselves are routine, they are only a part
of what A is doing in the course of developing the drug. B,
the lab contracted to perform the testing, is not engaged in
research and development with respect to the drug being
developed. B is neither discovering technological informa-
tion nor translating technological information into new or
improved products, processes, techniques, formulas, inven-
tions, or software. B is not entitled to a credit on account of
the compensation it receives for conducting the tests.

(h) What are the five high technology areas? See sub-
section (3)(e) of this section for more information.

((18))) (19) How is the business and occupation tax
credit calculated?

(a) On or after July 1, 2004. The amount of the credit
is calculated as follows:

(1) A person must first determine the greater of:

The person's qualified research and development

expenditures;

or

Eighty percent of amounts received by a person

other than a public educational or research institu-

tion as compensation for conducting qualified
research and development.

(i1) Then the person subtracts, from the amount deter-
mined under (a)(i) of this subsection, 0.92 percent of its tax-
able amount. If 0.92 percent of the taxable amount exceeds
the amount determined under (a)(i) of this subsection, the
person is not eligible for the credit.
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(iii) The credit is calculated by multiplying the amount
determined under (a)(ii) of this subsection by the following:

(A) For the periods of July 1, 2004, to December 31,
2006, the person's average tax rate for the calendar year for
which the credit is claimed;

(B) For the periods of January 1, 2007, to December 31,
2007, the greater of the person's average tax rate for the cal-
endar year or 0.75 percent;

(C) For the periods of January 1, 2008, to December 31,
2008, the greater of the person's average tax rate for the cal-
endar year or 1.0 percent;

(D) For the periods of January 1, 2009, to December 31,
2009, the greater of the person's average tax rate for the cal-
endar year or 1.25 percent; and

(E) For the periods after December 31, 2009, 1.50 per-
cent.

(iv) For the purposes of this section, "average tax rate"
means a person's total business and occupation tax liability
for the calendar year for which the credit is claimed, divided
by the person's total taxable amount for the calendar year for
which the credit is claimed.

(v) For purposes of calculating the credit, if a person's
reporting period is less than annual, the person may use an
estimated average tax rate for the calendar year for which the
credit is claimed, by using the person's average tax rate for
each reporting period. When the person files its last return for
the calendar year, the person must make an adjustment to the
total credit claimed for the calendar year using the person's
actual average tax rate for the calendar year.

(vi) Examples.

(A) A business engaging in qualified research and devel-
opment has a taxable amount of $10,000,000 in a year. It pays
$80,000 in that year in wages and benefits to employees
directly engaged in qualified research and development. The
business has no other qualified research and development
expenditures. Its qualified research and development expen-
ditures of $80,000 are less than $92,000 (0.92 percent of its
taxable amount of $10,000,000). If a business's qualified
research and development expenditures (or eighty percent of
amounts received for the conduct of qualified research and
development) are less than 0.92 percent of its taxable
amount, it is not eligible for the credit.

(B) A business engaging in qualified research and devel-
opment has a taxable amount of $10,000,000 in 2005. Seven
million dollars of this amount is taxable at the rate of 0.015
under the B&O tax classification for services and $3,000,000
is taxable at the rate of 0.00484 under the B&O tax classifica-
tion for royalties. The business pays $119,520 in B&O tax for
this reporting period. It pays $200,000 in that year to employ-
ees directly engaged in qualified research and development.
The business has no other qualified research and develop-
ment expenditures.

In order to determine the amount of its credit, the busi-
ness subtracts $92,000 (0.92 percent of its taxable amount of
$10,000,000) from $200,000, its qualified research and
development expenditures. The resulting amount of
$108,000 multiplied by the business's average tax rate equals
the amount of the credit.

The business's average tax rate in 2005 is determined by
dividing its B&O tax of $119,520 by its taxable amount of
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$10,000,000. The result, 0.01195, is multiplied by $108,000
to determine the amount of the credit. The credit is $1,291
($1,290.60 rounded to the nearest whole dollar).

(b) From July 1, 1998 to June 30, 2004. The amount of
the credit is equal to the greater of:

The person's qualified research and development

expenditures;

or

Eighty percent of amounts received by a person

other than a public educational or research institu-

tion as compensation for conducting qualified
research and development
multiplied by 0.00484 in the case of a nonprofit corporation
or association; and
multiplied by 0.015 in the case of all other persons.

(c) Prior to July 1, 1998. The amount of the credit is
equal to the greater of:

The person's qualified research and development

expenditures;

or

Eighty percent of amounts received by a person

other than a public educational or research institu-

tion as compensation for conducting qualified
research and development
multiplied by 0.00515 in the case of a nonprofit corporation
or association; and
multiplied by 0.025 in the case of all other persons.

(d) The credit for any calendar year may not exceed the
lesser of two million dollars or the amount of business and
occupation tax otherwise due for the calendar year.

(e) Credits may not be carried forward or carried back to
other calendar years.

(((9))) (20) Is the person claiming the business and
occupation tax credit required to submit annual surveys?
Each person claiming the credit granted under RCW 82.04.-
4452 must complete an annual survey. See WAC 458-20-268
(Annual surveys for certain tax adjustments) for more infor-
mation on the requirements to file annual surveys.

((206))) (21) Is the business and occupation tax credit
assignable? A person entitled to the credit because of quali-
fied research and development conducted under contract for
another person may assign all or a portion of the credit to the
person who contracted for the performance of the qualified
research and development.

(a) Both the assignor and the assignee must be eligible
for the credit for the assignment to be valid.

(b) The total of the credit claimed and the credit assigned
by a person assigning credit may not exceed the lesser of two
million dollars or the amount of business and occupation tax
otherwise due from the assignor in any calendar year.

(¢c) The total of the credit claimed, including credit
received by assignment, may not exceed the lesser of two
million dollars or the amount of business and occupation tax
otherwise due from the assignee in any calendar year.

(D)) (22) What happens if a person has claimed the
business and occupation tax credit earlier but is later
found ineligible? If a person has claimed the credit earlier
but is later found ineligible for the credit, then the department
will declare the taxes against which the credit was claimed to
be immediately due and payable. Interest on the taxes, but not
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penalties, must be paid retroactively to the date the credit was
claimed.

((22))) (23) When will the business and occupation
tax credit program expire? The business and occupation
tax credit program for high technology businesses expires
January 1, 2015.

((23))) (24) Do staffing companies qualify for the
business and occupation tax credit program? A staffing
company may be eligible for the credit if its research and
development spending in the calendar year for which credit is
claimed exceeds 0.92 percent of the person's taxable amount
for the same calendar year.

(a) Qualifications of the credit. In order to qualify for
the credit, a staffing company must meet the following crite-
ria:

(1) It must conduct qualified research and development
through its employees;

(i1) Its employees must perform qualified research and
development activities in a project or a phase of the project,
without considering any activity performed:

(A) By the person contracting with the staffing company
for such performance; or

(B) By any other person;

(iii) It must complete an annual survey by March 31st
following any year in which the credit was taken; and

(iv) It must document any claim of the B&O tax credit.

(b) Examples.

(i) Company M, a staffing company, furnishes three
employees to Company N for assisting a research project in
electronic device technology. N has a manager and five
employees working on the same project. The work of M's
employees and N's employees combined as a whole consti-
tutes qualified research and development. M's employees do
not perform sufficient activities themselves to be considered
performing qualified research and development. M does not
qualify for the credit.

(il) Company V, a staffing company, furnishes three
employees to Company W for performing a phase of a
research project in advanced materials. W has a manager and
five employees working on other phases of the same project.
V's employees are in charge of a phase of the project that
results in discovery of technological information. The work
of V's employees alone constitutes qualified research and
development. V qualifies for the credit if all other require-
ments of the credit are met.

(iii) Same as (b)(ii) of this subsection, except that the
phase of the research project involves development of com-
puter software for W's internal use. The work of V's employ-
ees alone constitutes qualified research and development. V
qualifies for the credit if all other requirements of the credit
are met.
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Title of Rule and Other Identifying Information: WAC
458-20-228 Returns, payments, penalties, extensions, inter-
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est, stay of collection, discusses the responsibility of taxpay-
ers to timely pay their tax liabilities, and the acceptable meth-
ods of payment. The rule explains the statutory due dates for
persons remitting excise tax returns, and the interest and pen-
alties imposed by law when a taxpayer fails to timely pay the
correct amount of tax, as well as other penalties which may
be applied. The rule provides examples of circumstances that
qualify for a waiver of interest or penalties, and explains how
a taxpayer may request a waiver of the same.

WAC 458-20-22801 Tax reporting frequency—Forms,
describes the obligation for filing returns with associated
payments for excise taxes reported to the department of reve-
nue. It explains, in general, how certain reporting frequen-
cies are assigned to taxpayers and what forms may be used.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE
OF THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Pat Moses, Tax Policy
Specialist, Department of Revenue, P.O. Box 47453, Olym-
pia, WA 98504-7453, e-mail PatM@dor.wa.gov, AND
RECEIVED BY March 22, 2010.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
proposing to amend these rules to recognize the following
legislation:

e SSB 5571 (chapter 176, Laws of 2009) - this legis-
lation requires all taxpayers who have been assigned
a monthly reporting frequency to electronically file
and pay their taxes, WAC 458-20-228 and 458-20-
22801.

*  SB 6173 (chapter 563, Laws of 2009) - pursuant to
this legislation, reseller permits replace resale certif-
icates as the means to substantiate wholesale pur-
chases made on or after January 1, 2010, WAC 458-
20-228.

*  SB 6950 (chapter 181, Laws of 2008) - this legisla-
tion authorizes the department to grant extensions of
the due date for any taxes reported to the department
when the governor has proclaimed a state of emer-
gency under RCW 43.06.040, WAC 458-20-228.

*  SHB 3283 (chapter 184, Laws of 2008) - this legis-
lation provides, under certain conditions, a waiver
of both the interest and penalty businesses that are
majority owned by a person on active military duty
outside the territorial boundaries of the United
States, WAC 458-20-228.

Reasons Supporting Proposal: The rules need to be
amended to recognize recent legislation so that they provide
accurate guidance.

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).
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Statute Being Implemented: RCW 82.32.045, [82.32].-
050, [82.32].055, [82.32].080, [82.32].085, [82.32].090,
[82.32].105, [82.32].190, and [82.32].200.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent:
mental.

Name of Agency Personnel Responsible for Drafting:
Pat Moses, 1025 Union Avenue S.E., Suite #544, Olympia,
WA, (360) 902-7111; Implementation: Alan R. Lynn, 1025
Union Avenue S.E., Suite #544, Olympia, WA, (360) 570-
6125; and Enforcement: Gil Brewer, 1025 Union Avenue
S.E., Suite #544, Olympia, WA, (360) 570-6147.

January 20, 2010
Alan R. Lynn

Rules Coordinator

Department of revenue, govern-

AMENDATORY SECTION (Amending WSR 07-06-077,
filed 3/6/07, effective 4/6/07)

WAC 458-20-228 Returns, payments, penalties,
extensions, interest, stay of collection. (1) Introduction.
This section discusses the responsibility of taxpayers to pay
their tax by the appropriate due date, and the acceptable
methods of payment. It discusses the interest and penalties
that are imposed by law when a taxpayer fails to pay the cor-
rect amount of tax by the due date. It also discusses the cir-
cumstances under which the law allows the department of
revenue (department) to waive interest or penalties.

(a) Where can I get my questions answered, or learn
more about what I owe and how to report it? Washing-
ton's tax system is based largely on voluntary compliance.
Taxpayers have a legal responsibility to become informed
about applicable tax laws, to register with the department, to
seek instruction from the department, to file accurate returns,
and to pay their tax liability in a timely manner (chapter
82.32A RCW, Taxpayer rights and responsibilities). The
department has a taxpayer services program to provide tax-
payers with accurate tax-reporting assistance and instruc-
tions. The department staffs local district offices, maintains a
toll-free question and information phone line (1-800-647-
7706), provides information and forms on the internet
(http://dor.wa.gov), and conducts free public workshops on
tax reporting. The department also publishes notices, inter-
pretive statements, and sections discussing important tax
issues and changes. It's all friendly, free, and easy to access.

(b) What is electronic filing (or e-file), and how can it
help me? Many common reporting errors are preventable
when taxpayers take advantage of the department's electronic
filing (e-file) system. E-file is an internet-based application
that provides a secure and encrypted way for taxpayers to file
and pay many of Washington state's business related excise
taxes on-line. The e-file system helps taxpayers by perform-
ing all the math calculations and checking for other types of
reporting errors. Using e-file to file electronically will help
taxpayers avoid penalties and interest related to uninten-
tional underpayments and delinquencies. Persons who
wish to use e-file should access the department's internet site
(http://dor.wa.gov) and open the page for electronic filing,
which has additional links to pages answering frequently
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asked questions, and explaining the registration process for e-
file. Taxpayers may also call the department's toll-free elec-
tronic filing help desk for more information, during regular
business hours.

Chapter 176, Laws of 2009 (Substitute Senate Bill No.
5571) requires all taxpayers who have been assigned a
monthly reporting frequency to electronically file and pay
their taxes. The requirement for electronic filing and pay-
ment also includes taxpayers who meet the criteria for being
assigned to a monthly reporting frequency, but who have
been authorized by the department to file and remit taxes on
a less frequent basis. The requirement to file and pay elec-

tronically is effective beginning with the July 2009 excise tax
return due on August 25th. For more detailed information on

the requirement and exceptions for electronic filing (e-file)
and electronic payment (e-pay). see WAC 458-20-22802

(Electronic filing and payment).

(c) Index of subjects addressed in this section:

See

Topic—Description subsection
Where can I get my questions answered, | (1)(a) of this
or learn more about what I owe and how | section, (see
to report it? - By phone or on-line, the above)
department provides a number of free and
easy resources to help you find answers.
One of them is right for you.
What is electronic filing (or e-file), and | (1)(b) of this
how can it help me? - E-filing guides you | section, (see
through the return and helps you avoid above)
many common mistakes.
Do I need to file a return? - How do I get | (2) of this
returns and file them? Can I file my returns | section
electronically? Some taxpayers are
required to file and pay electronically.
What methods of payment can I use? - | (3) of this
What can I use to pay my taxes? ((Seme- | section

od | .
eally-))
When is my tax payment due? - Different | (4) of this
reporting frequencies can have different section
due dates. What if the due date is a week-
end or a holiday? If my payment is in the
mail on the due date, am I late or on time?
Penalties - What types of penalty exist? (5) of this
How big are they? When do they apply? section
Statutory restrictions on imposing pen- | (6) of this
alties - More than one penalty can apply at | section
the same time, but there are restrictions.
Which penalties can be combined?
Interest - In most cases interest is required. | (7) of this
What interest rates apply? section
How is interest applied?
Expedited
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See

Topic—Description subsection

Application of payment towards liability | (8) of this

- Interest, penalties, and taxes are paid in a | section
particular order. If my payment doesn't pay

the entire liability, how can I determine

what parts have been paid?

Waiver or cancellation of penalties - | (9) of this
think I was on time, or I had a good reason | section

for not paying the tax when I should have.
What reasons qualify me for a waiver of
penalty? How can I get a penalty removed?

Waiver or cancellation of interest - Inter- | (10) of this
est will only be waived in two limited situ- | section
ations. What are they?

(11) of this
section

Interest and penalty waiver for active
duty military personnel - Is a majority
owner of the business on active duty with
the military? BOTH interest and penalty can
be waived if all the statutory requirements
are met. What are the requirements?

Stay of collection - Revenue will some-
times temporarily delay collection action
on unpaid taxes. When can this happen?
Can I request that revenue delay collec-
tion?

((6)) d2)

of this section

Extensions - Can | get an extension of my
due date? How long does an extension last?
A special extension may be available if the

governor proclaims a state of emergency in
your area.

((6=2)) 43)

of this section

(2) Do I need to file a return? A "return" is defined as
any paper or electronic document a person is required to file
by the state of Washington in order to satisfy or establish a
tax or fee obligation which is administered or collected by the
department, and that has a statutorily defined due date. RCW
82.32.090(8). Note: Some taxpayers are required to file and
pay their returns electronically. Please refer to WAC 458-20-
22802 (Electronic filing and payment) to determine if you are
included under this filing requirement, and to find more
information on the process.

(a) Returns and payments are to be filed with the depart-
ment by every person liable for any tax which the department
administers and/or collects, except for the taxes imposed
under chapter 82.24 RCW (Tax on cigarettes), which are col-
lected through sales of revenue stamps. Returns must be
made upon forms, through the electronic filing (e-file) system
(see subsection (1)(b) of this section), or by other means, pro-
vided or accepted by the department.

(1) The department provides tax returns upon request
((ex))._If a taxpayer does not create an on-line account with

the department for electronic filing (e-file), the department
will mail returns when ((&)) that taxpayer opens an active tax
reporting account((—Faxreturns—aregenerally-mailed-to-al
registered-taxpayers)), and will continue to mail returns prior

to ((the)) each due date of the tax. However, it remains the
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responsibility of that taxpayer((s)) to timely request a return
if one is not received, or to otherwise insure that ((their)) the
return is filed in a timely manner. Blank returns for past and
present reporting periods are available for download from the
department's web site prior to the due date.

(ii) E-file taxpayers do not receive paper returns. How-
ever, if an e-file taxpayer specifically requests it, the depart-
ment will send an electronic reminder for each upcoming
return as the time to file approaches.

(b) Taxpayers whose accounts are placed on an "active
nonreporting" status do not automatically receive a tax return
and must request a return, or register to file by e-file, if they
no longer qualify for this reporting status. (See WAC 458-20-
101, Tax registration, for an explanation of the active nonre-
porting status.)

(¢) Some consumers may not be required to register with
the department and obtain a tax registration endorsement.
(Refer to WAC 458-20-101 for detailed information about
tax registration and when it is required.) But even if they do
not have to be registered, consumers may be required to pay
use tax directly to the department if they have purchased
items without paying Washington's sales tax. An unregistered
consumer must report and pay their use tax liability directly
to the department. Use tax can be reported and paid on a
"Consumer Use Tax Return((-))" or the consumer can create
an on-line account at the department's web site to conve-
niently report and pay use tax electronically. Consumer use
tax returns are available from the department at any of the
local district offices. A consumer may also call the depart-
ment's toll free number 1-800-647-7706 to request a con-
sumer use tax return by fax or mail. Finally, the consumer use
tax return is available for download from the department's
internet site at http://dor.wa.gov, along with a number of
other returns and forms which are available there.

The interest and penalty provisions of this rule may
apply if use tax is not paid on time. Unregistered consumers
should refer to WAC 458-20-178 (Use tax) for an explana-
tion of their tax reporting responsibilities.

(3) What methods of payment can I use? Payment may
be made by cash, check, cashier's check, money order, and in
certain cases by electronic funds transfers, or other electronic
means approved by the department.

(a) Payment by cash should only be made at an office of
the department to ensure that the payment is safely received
and properly credited.

(b) Payment may be made by uncertified bank check, but
if the check is not honored by the financial institution on
which it is drawn, the taxpayer remains liable for the payment
of the tax, as well as any applicable interest and penalties.
RCW 82.32.080. The department may refuse to accept any
check which, in its opinion, would not be honored by the
financial institution on which that check is drawn. If the
department refuses a check for this reason the taxpayer
remains liable for the tax due, as well as any applicable inter-
est and penalties.

(¢) The law requires that certain taxpayers file and pay
their taxes ((throtugh-eleetroniefunds—transfers)) eclectroni-
cally. The department notifies taxpayers who are required to
pay their taxes in this manner, and can explain how to set up

((the)) a method of electronic ((funds-transfer-proeess)) pay-
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ment. (See WAC 458-20-22802 for more information on
electronic ((funds-transfers)) filing and payment.)

(4) When is my tax payment due? RCW 82.32.045
provides that payment of the taxes due with the excise tax
return must be made monthly and within twenty-five days
after the end of the month in which taxable activities occur,
unless the department assigns the taxpayer a longer reporting
frequency. Payment of taxes due with returns covering a
longer reporting frequency are due on or before the last day
of the month following the period covered by the return. (For
example, payment of the tax liability for a first quarter tax
return is due on April 30th.) WAC 458-20-22801 (Tax
reporting frequency—Forms) explains the department's pro-
cedure for assigning a quarterly or annual reporting fre-
quency.

(a) If the date for payment of the tax due on a tax return
falls upon a Saturday, Sunday, or legal holiday, the filing
((shael)) will be considered timely if performed on the next
business day. RCW 1.12.070 and 1.16.050.

(b) When a taxpayer is not required to electronically file
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Penalty Type—Description

Penalty
Rate

See
subsection

Unregistered taxpayer - Five
percent added against unpaid
tax when revenue discovers a
taxpayer who has taxable
activity but is not registered.

5%

(5)(b) of'this
section

Assessment - Five percent
added when a tax assessment
is issued if the tax was "sub-
stantially underpaid," and
increases if the tax due
remains unpaid.

5/15/25%
or
0/15/25%

(5)(c) of this
section

Issuance of a warrant - Ten
percent added when a warrant
is issued to collect unpaid tax,
and does not require actual fil-
ing of a lien.

10%

(5)(d) of'this
section

and pay taxes and chooses to file or pay taxes through the
U.S. Postal Service, the postmark date as shown by the post
office cancellation mark stamped on the envelope will be
considered conclusive evidence by the department in deter-
mining if a tax return or payment was timely filed or
received. RCW ((82:32:080)) 1.12.070. It is the responsibility
of the taxpayer to mail the tax return or payment sufficiently
in advance of the due date to assure that the postmark date is
timely.

(c) Some taxpayers are required to file and pay taxes
electronically. Refer to WAC 458-20-22802 (Electronic
((funds—transfer)) filing and payment) for more information
regarding ((the)) electronic ((fundstransferpreeess)) filing
(e-file), electronic payment (e-pay) due dates, and ((requre-
rents)) when electronic payments are considered received.

((fe))) (d) If a taxpayer suspects that it will not be able to
file and pay by the coming due date, it may be able to obtain
an extension of the due date to temporarily avoid additional
penalties. Refer to subsection (12) of this section for details
on requesting an extension.

(5) Penalties. Various penalties may apply as a result of
the failure to correctly or accurately compute the proper tax
liability, or to timely pay the tax. Separate penalties may
apply and be cumulative for the same tax. Interest may also
apply if any tax has not been paid when it is due, as explained
in subsection (7) of this section. (The department's electronic
filing system (e-file) can help taxpayers avoid additional pen-
alties and interest. See subsection (1)(b) of this section for
more information.)

The penalty types and rates addressed in this subsection
are:

Penalty See
Penalty Type—Description Rate subsection
Late payment of a return - 5/15/25% | (5)(a) of this
Five percent added when pay- section

ment is not received by the due
date, and increases if the tax
due remains unpaid.
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Disregard of specific written
instructions - Ten percent
added when the department
has provided specific, written
reporting instructions and tax
is underpaid because the
instructions are not followed.

10%

(5)(e) of this
section

Evasion - Fifty percent added
when tax is underpaid and
there is an intentional effort to
hide that fact.

50%

(5)(f) of this
section

Misuse of resale certificates
or a reseller permit - Fifty
percent added against unpaid
sales tax when a buyer uses a
resale certificate or reseller
permit, but should not have.

50%

(5)(g) ofthis
section

Failure to remit sales tax to
seller - Ten percent added
against sales tax when the
department proceeds directly
against a buyer who fails to
pay sales tax to the seller as
part of a sales taxable retail
purchase.

10%

(5)(h) of'this
section

Failure to obtain the con-
tractor's unified business
identifier (UBI) number - A
flat two hundred fifty dollar
maximum penalty (does not
require any tax liability) when
specified businesses hire cer-
tain contractors but do not
obtain and keep the contrac-
tor's UBI number.

$250 max

(5)(i) of this
section
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(a) Late payment of a return. RCW 82.32.090(1)
imposes a five percent penalty if the tax due on a taxpayer's
return is not paid by the due date. A total penalty of fifteen
percent is imposed if the tax due is not paid on or before the
last day of the month following the due date, and a total pen-
alty of twenty-five percent is imposed if the tax due is still not
paid on or before the last day of the second month following
the due date. The minimum penalty for late payment is five
dollars.

Various sets of circumstances can affect how the late
payment of a return penalty is applied. See (a)(i) through (iii)
of this subsection for some of the most common circum-
stances.

(1) Will I avoid the penalty if I file my return without
the payment? The department may refuse to accept any
return which is not accompanied by payment of the tax
shown to be due on the return. If the return is not accepted,
the taxpayer is considered to have failed or refused to file the
return. RCW 82.32.080. Failure to file the return can result in
the issuance of an assessment for the actual, or an estimated,
amount of unpaid tax. Any assessment issued may include an
assessment penalty. (See RCW 82.32.100 and (c) of this sub-
section for details of when and how the assessment penalty
applies.) If the tax return is accepted without payment and
payment is not made by the due date, the late payment of
return penalty will apply.

(i1) What if my account is given an active nonreport-
ing status, but I later have taxes I need to report and pay?
WAC 458-20-101 provides information about the active non-
reporting status available for tax reporting accounts. In gen-
eral, the active nonreporting status allows persons, under cer-
tain circumstances, to engage in business activities subject to
the Revenue Act without filing excise tax returns. Persons
placed on an active nonreporting status by the department are
required to timely notify the department if their business
activities no longer meet the conditions to be in active nonre-
porting status. One of the conditions is that the person is not
required to collect or pay a tax the department is authorized to
collect. The late payment of return penalty will be imposed if
a person on active nonreporting status incurs a tax liability
that is not paid by the due date for taxpayers that are on an
annual reporting basis (i.e., the last day of January next suc-
ceeding the year in which the tax liability accrued).

(iii) I didn't register my business with the department
when I started it, and now I think I was supposed to be
paying taxes! What should I do? You should fill out and
send in a Master Application to get your business registered.
It is important for you to register before the department iden-
tifies you as an unregistered taxpayer and contacts you about
your business activities. (WAC 458-20-101 provides infor-
mation about registering your business.) Except as noted
below, if a person engages in taxable activities while unregis-
tered, but then registers prior to being contacted by the
department, the registration is considered voluntary. When a
person voluntarily registers, the late payment of return pen-
alty does not apply to those specific tax-reporting periods
representing the time during which the person was unregis-
tered.
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(A) However, even if the person has voluntarily regis-
tered as explained above, the late payment of return penalty
will apply if the person:

(I) Collected retail sales tax from customers and failed to
remit it to the department; or

(II) Engaged in evasion or misrepresentation with
respect to reporting tax liabilities or other tax requirements;
or

(IIT) Engaged in taxable business activities during a
period of time in which the person's previously open tax
reporting account had been closed.

(B) Even though other circumstances may warrant reten-
tion of the late payment of return penalty, if a person has vol-
untarily registered, the unregistered taxpayer penalty (see (b)
of this subsection) will not be due.

(b) Unregistered taxpayer. RCW 82.32.090(4)
imposes a five percent penalty on the tax due for any period
of time where a person engages in a taxable activity and does
not voluntarily register prior to being contacted by the depart-
ment. "Voluntarily register" means to properly complete and
submit a master application to any agency or entity partici-
pating in the unified business identifier (UBI) program for
the purpose of obtaining a UBI number, all of which is done
before any contact from the department. For example, if a
person properly completes and submits a master application
to the department of labor and industries for the purpose of
obtaining a UBI number, and this is done prior to any contact
from the department of revenue, the department considers
that person to have voluntarily registered. A person has not
voluntarily registered if a UBI number is obtained by any
means other than submitting a properly completed master
application. WAC 458-20-101 (Tax registration and tax
reporting) provides additional information regarding the UBI
program.

(c) Assessment. If the department issues an assessment
for substantially underpaid tax, a five percent penalty will be
added to the assessment when it is issued. If any tax included
in the assessment is not paid by the due date, or by any
extended due date, the penalty will increase to a total of fif-
teen percent against the amount of tax that remains unpaid. If
any tax included in the assessment is not paid within thirty
days of the original or extended due date, the penalty will fur-
ther increase to a total of twenty-five percent against the
amount of tax that remains unpaid. The minimum for this
penalty is five dollars. RCW 82.32.090(2).

(1) As used in this section, "substantially underpaid”
means that:

(A) The taxpayer has paid less than eighty percent of the
amount of tax determined by the department to be due for all
of the types of taxes included in, and for the entire period of
time covered by, the department's examination; and

(B) The amount of underpayment is at least one thousand
dollars. If both of these conditions are true when an assess-
ment is issued, it will include the initial five percent assess-
ment penalty. If factual adjustments are made after issuance
of an assessment, and those adjustments change whether a
taxpayer paid less than eighty percent of the tax due, the
department will reevaluate imposition of the original five
percent penalty.
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(i) If the initial five percent assessment penalty is
included with an assessment when it is issued, the penalty is
calculated against the total amount of tax that was not paid
when originally due and payable (see RCW 82.32.045).
Audit payments made prior to issuance of an assessment will
be applied to the assessment after calculation of the initial
five percent assessment penalty. At the discretion of the
department, preexisting credits or amendments paid prior to
an audit or unrelated to the scope of the assessment may be
applied before the five percent assessment penalty is calcu-
lated, reducing the amount of the penalty. Additional assess-
ment penalty is assessed against the amount of tax that
remains unpaid at that particular time, after payments are
applied to the assessment.

(d) Issuance of a warrant. If the department issues a
tax warrant for the collection of any fee, tax, increase, or pen-
alty, an additional penalty will immediately be added in the
amount of ten percent of the amount of the tax due, but not
less than ten dollars. RCW 82.32.090(3). Refer to WAC 458-
20-217 for additional information on the application of war-
rants and tax liens.

(e) Disregard of specific written instructions. If the
department finds that all or any part of a deficiency resulted
from the disregard of specific written instructions as to
reporting of tax liabilities, an additional penalty of ten per-
cent of the additional tax found due will be imposed because
of the failure to follow the instructions. RCW 82.32.090(5).

(1) What is "disregard of specific written instruc-
tions"? A taxpayer is considered to have received specific
written instructions when the department has informed the
taxpayer in writing of its tax obligations and specifically
advised the taxpayer that failure to act in accordance with
those instructions may result in this penalty being imposed.
The specific written instructions may be given as a part of a
tax assessment, audit, determination, or closing agreement.
The penalty applies when a taxpayer does not follow the spe-
cific written instructions, resulting in underpayment of the
tax due. The penalty may be applied only against the taxpayer
given the specific written instructions. However, the taxpayer
will not be considered to have disregarded the instructions if
the taxpayer has appealed the subject matter of the instruc-
tions and the department has not issued its final instructions
or decision.

(i1) What if I try to follow the written instructions, but
I still don't get it quite right? The penalty will not be
applied if the taxpayer has made a good faith effort to comply
with specific written instructions.

(f) Evasion. If the department finds that all or any part
of the deficiency resulted from an intent to evade the tax due,
a penalty of fifty percent of the additional tax found to be due
will be added. RCW 82.32.090(6). The evasion penalty is
imposed when a taxpayer knows a tax liability is due but
attempts to escape detection or payment of the tax liability
through deceit, fraud, or other intentional wrongdoing. An
intent to evade does not exist where a deficiency is the result
of an honest mistake, miscommunication, or the lack of
knowledge regarding proper accounting methods. The
department has the burden of showing the existence of an
intent to evade a tax liability through clear, cogent and con-
vincing evidence.
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(i) Evasion penalty only applies to the specific taxes
that a taxpayer intended to evade. To the extent that the
evasion involved only specific taxes, the evasion penalty will
be added only to those taxes. The evasion penalty will not be
applied to those taxes which were inadvertently underpaid.
For example, if the department finds that the taxpayer inten-
tionally understated the purchase price of equipment in
reporting use tax and also inadvertently failed to collect or
remit the sales tax at the correct rate on retail sales of mer-
chandise, the evasion penalty will be added only to the use
tax deficiency and not the sales tax.

(i) What actions may establish an intent to evade?
The following is a nonexclusive list of actions that are gener-
ally considered to establish an intent to evade a tax liability.
This list should only be used as a general guide. A determina-
tion of whether an intent to evade exists may be ascertained
only after a review of all the facts and circumstances.

(A) The use of an out-of-state address by a Washington
resident to register property to avoid a Washington excise or
use tax, when at the time of registration the taxpayer does not
reside at the out-of-state address on a more than temporary
basis. Examples of such an address include, but are not lim-
ited to, the residence of a relative, mail forwarding or post
office box location, motel, campground, or vacation prop-
erty;

(B) The willful failure of a seller to remit retail sales
taxes collected from customers to the department; and

(C) The alteration of a purchase invoice or misrepresen-
tation of the price paid for property (e.g., a used vehicle) to
reduce the amount of tax owing.

(g) Misuse of resale certificates or a reseller permit.
Any buyer who uses a resale certificate or a reseller permit to
purchase items or retail services without payment of sales
tax, and who is not entitled to use the certificate or permit for
the purchase, will be assessed a penalty of fifty percent of the
tax due. RCW 82.32.291. The penalty can apply even if there
was no intent to evade the payment of the tax. For more infor-
mation concerning this penalty or the proper use of ((a))
resale certificates and reseller permits, refer to WAC 458-20-
102 (Resale certificates).

(h) Failure to remit sales tax to seller. The department
may assert an additional ten percent penalty against a buyer
who has failed to pay the seller the retail sales tax on taxable
purchases, if the department proceeds directly against the
buyer for the payment of the tax. This penalty is in addition to
any other penalties or interest prescribed by law. RCW
82.08.050.

(1) Failure to obtain the contractor's unified business
identifier (UBI) number. If a person who is liable for any
fee or tax imposed by chapters 82.04 through 82.27 RCW
contracts with another person or entity for work subject to
chapter 18.27 RCW (Registration of contractors) or chapter
19.28 RCW (Electricians and electrical installations), that
person must obtain and preserve a record of the UBI number
of the person or entity performing the work. A person failing
to do so is subject to the public works contracting restrictions
in RCW 39.06.010 (Contracts with unregistered or unli-
censed contractors prohibited), and a penalty determined by
the director, but not to exceed two hundred and fifty dollars.
RCW 82.32.070(2).

Expedited



WSR 10-03-110

(6) Statutory restrictions on imposing penalties.
Depending on the circumstances, the law may impose more
than one type of penalty on the same tax liability. However,
those penalties are subject to the following restrictions:

(a) The penalties imposed for the late payment of a
return, unregistered taxpayer, assessment, and issuance of a
warrant (see subsection (5)(a) through (d) of this section)
may be applied against the same tax concurrently, each unaf-
fected by the others, up to their combined maximum rates.
Application of one or any combination of these penalties
does not prohibit or restrict full application of other penalties
authorized by law, even when they are applied against the
same tax. RCW 82.32.090(7).

(b) The department may impose either the evasion pen-
alty (subsection (5)(f) of this section) or the penalty for disre-
garding specific written instructions (subsection (5)(e) of this
section), but may not impose both penalties on the same tax.
RCW 82.32.090(8). The department also will not impose the
penalty for the misuse of a resale certificate (subsection
(5)(g) of this section) in combination with either the evasion
penalty or the penalty for disregarding specific written
instructions on the same tax.

(7) Interest. The department is required by law to add
interest to assessments for tax deficiencies and overpay-
ments. RCW 82.32.050 and 82.32.060. Interest applies to
taxes only. (Refer to WAC 458-20-229 for a discussion of
interest as it relates to refunds and WAC 458-20-230 for a
discussion of the statute of limitations as applied to interest.)

(a) For tax liabilities arising before January 1, 1992,
interest will be added at the rate of nine percent per annum
from the last day of the year in which the deficiency is
incurred until the date of payment, or December 31, 1998,
whichever comes first. Any interest accrued on these liabili-
ties after December 31, 1998, will be added at the annual
variable interest rates described below in (e) of this subsec-
tion. RCW 82.32.050.

(b) For tax liabilities arising after December 31, 1991,
and before January 1, 1998, interest will be added at the
annual variable interest rates described below in (e) of this
subsection, from the last day of the year in which the defi-
ciency is incurred until the date of payment.

(c) For interest imposed after December 31, 1998, inter-
est will be added from the last day of the month following
each calendar year included in a notice, or the last day of the
month following the final month included in a notice if not
the end of the calendar year, until the due date of the notice.
However, for 1998 taxes only, interest may not begin to
accrue any earlier than February 1, 1999, even if the last
period included in the notice is not at the end of calendar year
1998. If payment in full is not made by the due date of the
notice, additional interest will be due until the date of pay-
ment. The rate of interest continues at the annual variable
interest rates described below in (e) of this subsection. RCW
82.32.050.

(d) How is interest applied to an assessment that
includes underpaid tax from multiple years? The follow-
ing is an example of how the interest provisions apply.
Assume that a tax assessment is issued with a due date of
June 30, 2000. The assessment includes periods from January
1, 1997, through September 30, 1999.
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(i) For calendar year 1997 tax, interest begins January 1,
1998, (from the last day of the year). When the assessment is
issued the interest is computed through June 30, 2000, (the
due date of the assessment).

(i1) For calendar year 1998 tax, interest begins February
1, 1999, (from the last day of the month following the end of
the calendar year). When the assessment is issued interest is
computed through June 30, 2000, (the due date).

(iii) For the 1999 tax period ending with September 30,
1999, interest begins November 1, 1999, (from the last day of
the month following the last month included in the assess-
ment period). When the assessment is issued interest is com-
puted through June 30, 2000, (the due date).

(iv) Interest will continue to accrue on any portion of the
assessed taxes which remain unpaid after the due date, until
the date those taxes are paid.

(¢) How is each year's interest rate determined? The
annual variable interest rate will be an average of the federal
short-term rate as defined in 26 U.S.C. Sec. 1274(d) plus two
percentage points. The rate for each new year will be com-
puted by taking an arithmetical average to the nearest per-
centage point of the federal short-term rate, compounded
annually. The average is calculated using the federal short-
term rates from January, April, July of the calendar year
immediately preceding the new year, and October of the pre-
vious preceding year, as published by the United States Sec-
retary of the Treasury. The interest rate will be adjusted on
the first day of January of each year.

(f) How is the interest applied if an assessment
includes some years that are underpaid and some that are
overpaid? If the assessment contains tax deficiencies in
some years and overpayments in other years with the net dif-
ference being a tax deficiency, the interest rate for tax defi-
ciencies will also be applied to the overpayments. (Refer to
WAC 458-20-229 for interest on refunds.)

(8) Application of payment towards liability. The
department will apply taxpayer payments first to interest,
next to penalties, and then to the tax, without regard to any
direction of the taxpayer. RCW 82.32.080.

In applying a partial payment to a tax assessment, the
payment will first be applied against the oldest tax liability.
For purposes of RCW 82.32.145 (Termination, dissolution,
or abandonment of corporate business—Personal liability of
person in control of collected sales tax funds), it will be
assumed that any payments applied to the tax liability will be
first applied against any retail sales tax liability. For example,
an audit assessment is issued covering a period of two years,
which will be referred to as "YEAR 1" (the earlier year) and
"YEAR 2" (the most recent year). The tax assessment includes
total interest and penalties for YEAR 1 and YEAR 2 of five hun-
dred dollars, retail sales tax of four hundred dollars for YEAR
1, six hundred dollars retail sales tax for YEAR 2, two thousand
dollars of other taxes for YEAR 1, and seven thousand dollars
of other taxes for YEAR 2. The order of application of any pay-
ments will be first against the five hundred dollars of total
interest and penalties, second against the four hundred dollars
retail sales tax in YEAR 1, third against the two thousand dol-
lars of other taxes in YEAR 1, fourth against the six hundred
dollars retail sales tax of YEAR 2, and finally against the seven
thousand dollars of other taxes in YEAR 2.
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(9) Waiver or cancellation of penalties. RCW 82.32.-
105 authorizes the department to waive or cancel penalties
under limited circumstances.

(a) Circumstances beyond the control of the taxpayer.
The department will waive or cancel the penalties imposed
under chapter 82.32 RCW upon finding that the underpay-
ment of the tax, or the failure to pay any tax by the due date,
was the result of circumstances beyond the control of the tax-
payer. It is possible that a taxpayer will qualify for a waiver
of one type of penalty, without obtaining a waiver for all pen-
alties associated with a particular tax liability. Circumstances
determined to be beyond the control of the taxpayer when
considering a waiver of one type of penalty are not necessar-
ily pertinent when considering a waiver of a different penalty
type. For example, circumstances that qualify for waiver of a
late payment of return penalty do not necessarily also justify
waiver of the substantial underpayment assessment penalty
((er-thepenaltyfor-misuse-ofaresale-—eertifteate)). Refer to
WAC 458-20-102 (Resale certificates) for examples of cir-
cumstances which are beyond the control of the taxpayer spe-
cifically regarding the penalty for misuse of a resale certifi-
cate((s)) or reseller permit found in RCW 82.32.291.

(1) A request for a waiver or cancellation of penalties
should contain all pertinent facts and be accompanied by
such proof as may be available. The taxpayer bears the bur-
den of establishing that the circumstances were beyond its
control and directly caused the late payment. The request
should be made in the form of a letter; however, verbal
requests may be accepted and considered at the discretion of
the department. Any petition for correction of assessment
submitted to the department's appeals division for waiver of
penalties must be made within the period for filing under
RCW 82.32.160 (within thirty days after the issuance of the
original notice of the amount owed or within the period cov-
ered by any extension of the due date granted by the depart-
ment), and must be in writing, as explained in WAC 458-20-
100 (Appeals, small claims and settlements). Refund requests
must be made within the statutory limitation period.

(i1) The circumstances beyond the control of the taxpayer
must actually cause the late payment. Circumstances beyond
the control of the taxpayer are generally those which are
immediate, unexpected, or in the nature of an emergency.
Such circumstances result in the taxpayer not having reason-
able time or opportunity to obtain an extension of the due
date or otherwise timely file and pay. Circumstances beyond
the control of the taxpayer include, but are not necessarily
limited to, the following.

(A) The return payment was mailed on time but inadvert-
ently sent to another agency.

(B) Erroneous written information given to the taxpayer
by a department officer or employee caused the delinquency.
A penalty generally will not be waived when it is claimed that
erroneous oral information was given by a department
employee. The reason for not ((eareeling)) canceling the
penalty in cases of oral information is because of the uncer-
tainty of the facts presented, the uncertainty of the instruc-
tions or information imparted by the department employee,
and the uncertainty that the taxpayer fully understood the
information given. Reliance by the taxpayer on incorrect
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advice received from the taxpayer's legal or accounting repre-
sentative is not a basis for cancellation of a penalty.

(C) The delinquency was directly caused by death or
serious illness of the taxpayer, or a member of the taxpayer's
immediate family. The same circumstances apply to the tax-
payer's accountant or other tax preparer, or their immediate
family. This situation is not intended to have an indefinite
application. A death or serious illness which denies a tax-
payer reasonable time or opportunity to obtain an extension
or to otherwise arrange timely filing and payment is a circum-
stance eligible for penalty waiver.

(D) The delinquency was caused by the unavoidable
absence of the taxpayer or key employee, prior to the filing
date. "Unavoidable absence of the taxpayer" does not include
absences because of business trips, vacations, personnel turn-
over, or terminations.

(E) The delinquency was caused by the destruction by
fire or other casualty of the taxpayer's place of business or
business records.

(F) The delinquency was caused by an act of fraud,
embezzlement, theft, or conversion on the part of the tax-
payer's employee or other persons contracted with the tax-
payer, which the taxpayer could not immediately detect or
prevent, provided that reasonable safeguards or internal con-
trols were in place. See (a)(iii)(E) of this subsection.

(G) The department does not respond to the taxpayer's
request for a tax return (or other forms necessary to compute
the tax) within a reasonable period of time, which directly
causes delinquent filing and payment on the part of the tax-
payer. This assumes that, given the same situation, if the
department had provided the requested form(s) within a rea-
sonable period of time, the taxpayer would have been able to
meet its obligation for timely payment of the tax. In any case,
the taxpayer has responsibility to insure that its return is filed
in a timely manner (e.g., by keeping track of pending due
dates) and must anticipatively request a return for that pur-
pose, if one is not received. (Note: Tax returns and other
forms are immediately available to download at no cost from
the department's internet site, http://dor.wa.gov. When good
cause exists, taxpayers are advised to contact the department
and request an extension of the due date for filing, before the
due date of concern has passed. See subsection (12) of this
section. Taxpayers who have registered to file electronically
with e-file will avoid potential penalties relating to ((uare-
eetved)) paper returns not received. See subsection (1)(b) of
this section.)

(iii) The following are examples of circumstances that
are generally not considered to be beyond the control of the
taxpayer and will not qualify for a waiver or cancellation of
penalty:

(A) Financial hardship;

(B) A misunderstanding or lack of knowledge of a tax
liability;

(C) The failure of the taxpayer to receive a tax return
form, EXCEPT where the taxpayer timely requested the form
and it was still not furnished in reasonable time to mail the
return and payment by the due date, as described in (a)(ii)(G)
of this subsection;
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(D) Registration of an account that is not considered a
voluntary registration, as described in subsection (5)(a)(iii)
and (b) of this section;

(E) Mistakes or misconduct on the part of employees or
other persons contracted with the taxpayer (not including
conduct covered in (a)(ii)(F) of this subsection); and

(F) Reliance upon unpublished, written information
from the department that was issued to and specifically
addresses the circumstances of some other taxpayer.

(b) Waiver of the late payment of return penalty. The
late payment of return penalty (see subsection (5)(a) of this
section) may be waived either as a result of circumstances
beyond the control of the taxpayer (RCW 82.32.105(1) and
(a) of this subsection) or after a twenty-four month review of
the taxpayer's reporting history, as described below.

(i) If the late payment of return penalty is assessed on a
return but is not the result of circumstances beyond the con-
trol of the taxpayer, the penalty will still be waived or can-
celed if the following two circumstances are satisfied:

(A) The taxpayer requests the penalty waiver for a tax
return which was required to be filed under RCW 82.32.045
(taxes reported on the combined excise tax return), RCW
82.23B.020 (oil spill response tax), RCW 82.27.060 (tax on
enhanced food fish), RCW 82.29A.050 (leasehold excise
tax), RCW 84.33.086 (timber and forest lands), RCW
82.14B.030 (tax on telephone access line use); and

(B) The taxpayer has timely filed and paid all tax returns
due for that specific tax program for a period of twenty-four
months immediately preceding the period covered by the
return for which the waiver is being requested. RCW 82.32.-
105(2).

If a taxpayer has obtained a tax registration endorsement
with the department prior to engaging in business within the
state and has engaged in business activities for a period less
than twenty-four months, the taxpayer is eligible for the
waiver if the taxpayer had no delinquent tax returns for peri-
ods prior to the period covered by the return for which the
waiver is being requested. As a result, the taxpayer's very first
return due can qualify for a waiver under the twenty-four
month review provision. (See also WAC 458-20-101 for
more information regarding the tax registration and tax
reporting requirements.) This is the only situation under
which the department will consider a waiver when the tax-
payer has not timely filed and paid tax returns covering an
immediately preceding twenty-four month period.

(i1) A return will be considered timely for purpose of the
waiver if there is no tax liability on it when it is filed. Also, a
return will be considered timely if any late payment penalties
assessed on it were waived or canceled due to circumstances
beyond the control of the taxpayer (see (a) of this subsection).
The number of times penalty has been waived due to circum-
stances beyond the control of the taxpayer does not influence
whether the waiver in this subsection will be granted. A tax-
payer may receive more than one of the waivers in this sub-
section within a twenty-four month period if returns for more
than one of the listed tax programs are filed, but no more than
one waiver can be applied to any one tax program in a
twenty-four month period.

For example, a taxpayer files combined excise tax
returns as required under RCW 82.32.045, and timber tax
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returns as required under RCW 84.33.086. This taxpayer may
qualify for two waivers of the late payment of return penalty
during the same twenty-four month period, one for each tax
program. If this taxpayer had an unwaived late payment of
return penalty for the combined excise tax return during the
previous twenty-four month period, the taxpayer may still
qualify for a penalty waiver for the timber tax program.

(iii) The twenty-four month period reviewed for this
waiver is not affected by the due date of the return for which
the penalty waiver is requested, even if that due date has been
extended beyond the original due date.

For example, assume a taxpayer's September 2003 return
has had the original due date of October twenty-fifth
extended to November twenty-fifth. The return and payment
are received after the November twenty-fifth extended due
date. A penalty waiver is requested. Since the delinquent
return represented the month of September 2003, the twenty-
four months which will be reviewed begin on September 1,
2001, and end with August 31, 2003, (the twenty-four months
prior to September 2003). All of the returns representing that
period of time will be included in the review. The extension
of the original due date has no effect on the twenty-four
month period under review.

(iv) A twenty-four month review is only valid when con-
sidering waiver of the late payment of return penalty
described in subsection (5)(a) of this section. The twenty-four
month review process cannot be used as justification for a
waiver of interest, assessment penalty, or any penalty other
than the late payment of return penalty.

(10) Waiver or cancellation of interest. The depart-
ment will waive or cancel interest imposed under chapter
82.32 RCW only in the following situations:

(a) The failure to pay the tax prior to issuance of the
assessment was the direct result of written instructions given
the taxpayer by the department; or

(b) The extension of the due date for payment of an
assessment was not at the request of the taxpayer and was for
the sole convenience of the department. RCW 82.32.105(3).

(11) Interest and penalty waiver for active duty mili-
tary personnel. RCW 82.32.055 provides a waiver of BOTH
interest and penalty imposed under chapter 82.32 RCW
when:

(a) The majority owner of the business is:

(i) On active duty in the military;

(ii) Participating in an armed conflict;

(iii) Assigned to a location outside the territorial bound-
aries of the United States; and

b) The gross income of the business is one million dol-
lars or less for the calendar year immediately prior to the year
in which the majority owner is initially deployed outside the
United States for the armed conflict.

Interest and penalty may not be waived or canceled for a
period longer than twenty-four months. The waiver applies
to interest or penalty based on the date they are imposed,
which must be within the twenty-four month waiver period.

To receive a waiver or cancellation of interest and pen-
alty under this subsection, the taxpayer must submit a copy of
the majority owner's deployment orders for deployment out-
side the territorial boundaries of the United States.




Washington State Register, Issue 10-03

(12) Stay of collection. RCW 82.32.190 allows the
department to initiate a stay of collection, without the request
of the taxpayer and without requiring any bond, for certain
tax liabilities when they may be affected by the outcome of a
question pending before the courts (see (a) of this subsec-
tion). RCW 82.32.200 provides conditions under which the
department, at its discretion, may allow a taxpayer to file a
bond in order to obtain a stay of collection on a tax assess-
ment (see (b) of this subsection). The department will grant a
taxpayer's stay of collection request, as described in RCW
82.32.200, only when the department determines that a stay is
in the best interests of the state.

(a) Circumstances under which the department may con-
sider initiating a stay of collection without requiring a bond
(RCW 82.32.190) include, but are not necessarily limited to,
the existence of the following:

(1) A constitutional issue to be litigated by the taxpayer,
the resolution of which is uncertain;

(1) A matter of first impression for which the department
has little precedent in administrative practice; or

(iii) An issue affecting other similarly situated taxpayers
for whom the department would be willing to stay collection
of the tax.

(b) The department will give consideration to a request
for a stay of collection of an assessment (RCW 82.32.200) if:

(i) A written request for the stay is made prior to the due
date for payment of the assessment; and

(i) Payment of any unprotested portion of the assess-
ment and other taxes due is made timely; and

(iii) The request is accompanied by an offer of a cash
bond, or a security bond that is guaranteed by a specified
authorized surety insurer. The amount of the bond will gener-
ally be equal to the total amount of the assessment, including
any penalties and interest. However, where appropriate, the
department may require a bond in an increased amount not to
exceed twice the amount for which the stay is requested.

(c) Claims of financial hardship or threat of litigation are
not grounds that justify the granting of a stay of collection.
However, the department will consider a claim of significant
financial hardship as grounds for staying collection proce-
dures, but this will be done only if a partial payment agree-
ment is executed and kept in accordance with the depart-
ment's procedures and with such security as the department
deems necessary.

(d) If the department grants a stay of collection, the stay
will be for a period of no longer than two calendar years from
the date of acceptance of the taxpayer request, or thirty days
following a decision not appealed from by a tribunal or court
of competent jurisdiction upholding the validity of the tax
assessed, whichever date occurs first. The department may
extend the period of a stay originally granted, but only for
good cause shown.

(e) Interest will continue to accrue against the unpaid tax
portion of a liability under stay of collection. Effective Janu-
ary 1, 1997, the interest rates prescribed by RCW 82.32.190
and 82.32.200 changed from nine percent and twelve percent
per annum, respectively, to the same predetermined annual
variable rates as are described in subsection (7)(e) of this sec-
tion.
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(#2))) (13) Extensions. The department, for good
cause, may extend the due date for filing any return.

(a) Any permanent extension more than ten days beyond
the due date, and any temporary extension in excess of thirty
days, must be conditional upon deposit by the taxpayer with
the department of an amount equal to the estimated tax liabil-
ity for the reporting period or periods for which the extension
is granted. This deposit is credited to the taxpayer's account
and may be applied to the taxpayer's liability upon cancella-
tion of the permanent extension or upon reporting of the tax
liability where a temporary extension of more than thirty
days has been granted.

The amount of the deposit is subject to departmental
approval. The amount will be reviewed from time to time,
and a change may be required at any time that the department
concludes that such amount does not approximate the tax lia-
bility for the reporting period or periods for which the exten-
sion was granted.

(b) Chapter 181, Laws of 2008 (Senate Bill No. 6950),
allows department of revenue to grant extensions of the due
date for any taxes due to department of revenue when the
governor has proclaimed a state of emergency under RCW
43.06.040. In general, the bill gives department of revenue
the authority to provide extensions on its own initiative, or at
the specific request of any taxpayers affected by the emer-
gency. The specific details of how, where, and to whom any
extensions are granted will depend on the type and scope of
each unique emergency and will be determined when an
emergency is declared.

AMENDATORY SECTION (Amending WSR 90-05-044,
filed 2/15/90, effective 3/18/90)

WAC 458-20-22801 Tax reporting frequency—
Forms. (1) Introduction. Every person liable for an excise tax
imposed by the laws of the state of Washington for which the
department of revenue has primary or secondary administra-
tive responsibility, i.e., Title 82 RCW and chapters 67.28
(Hotel/motel tax), 70.93 (Litter tax), 70.95 (Tax on tires), and
84.33 RCW (Forest excise tax), ((shatt)) must file a tax return
with the department of revenue accompanied by a payment of
the tax due; Provided, The taxes under chapter 82.24 RCW
(Tax on cigarettes) ((shall)) must be collected through sales
of revenue stamps.

(2) Reporting frequency—Forms. Combined excise tax
returns with payments of the tax due are to be filed monthly.
However, the department may relieve any taxpayer or class
of taxpayers from this monthly obligation and may require
the return to cover other longer reporting periods, but not in
excess of one year. See: RCW 82.32.045.

(a) General rule. Unless otherwise provided by the
department, a taxpayer ((shal)) must report and pay taxes
due according to the following schedule:

IF ANNUAL ESTIMATED TAX LIABILITY IS:
Over $4800.00 per year

Between $1050.00 & $4800.00 per year
Less than $1050.00 per year

REPORTING FREQUENCY
Monthly returns:
Quarterly returns:
Annual returns:

(b) When requested by a taxpayer or group of taxpayers,
the department may approve more frequent or less frequent
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reporting if, in the opinion of the department, the change
assists the department in the efficient and effective adminis-
tration of the tax laws of this state.

(c) For the same reasons, the department may require a
taxpayer or group of taxpayers to report more frequently or
less frequently. Changes in reporting frequency are effective
only after the department has consented to or required the
change, and notice of the change has been given by the
department to the taxpayer or group of taxpayers.

(d) Situations when changes in reporting frequency may
be approved or required include, but are not limited to, the
following:

(i) An increase or decrease in the estimated annual tax
liability of a taxpayer results in a different threshold as pro-
vided in section (2)(a) above;

(i) A taxpayer or group of taxpayers has substantial peri-
ods of no taxable business activity during the calendar year,
i.e., seasonal businesses;

(iii) The department finds a taxpayer or a group of tax-
payers has repeatedly failed to comply with tax reporting
and/or payment obligations.

(e) Notice. No change in reporting frequency ((shall))
will be effective except upon at least thirty days advance
written notice from the department to the taxpayer at the tax-
payer's last reported business address.

(f) Forms. Returns ((skhall)) must be made upon forms
which are either provided by the department, or approved and
accepted by the department. ((Ferms-provided-by-the-depart-

date-efthetax:)) Forms (including blank returns for past and
present reporting periods) are available for download from
the department's web site.

(g) Taxes not reported upon the combined excise tax
return, i.e. forest excise tax, etc. ((shall)) must be reported at
such times and upon such forms as are otherwise provided by
the department.

(3) See WAC 458-20-228 for information on returns,
remittances, penalties, extensions, stay of collection.

(4) See WAC 458-20-22802 for information on available

electronic methods for filing and paying taxes. Note: Use of
e-file and e-pay are mandatory for some specific taxpayers.
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