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WSR 10-16-082
PERMANENT RULES

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Aging and Disability Services Administration)
[Filed July 30, 2010, 11:20 a.m., effective January 1, 2011]

Effective Date of Rule: January 1, 2011.

Purpose: The purpose of this proposed rule making is to
amend these rules and add new sections to implement chap-
ters 74.39A and 18.88B RCW as codified from Initiative
Measure No. 1029 and E2SHB 2284, chapter 361, Laws of
2007.

The department has proposed amending WAC 388-76-
10000 Definitions, 388-76-10160 Criminal history back-
ground check—Required, 388-76-10165 Criminal history
background check—Valid for two years, 388-76-10170
Criminal history background check—Information—Confi-
dentiality—Use restricted, 388-76-10174 Background
checks—Disclosure of information—Sharing of criminal
background information by health care facilities, 388-76-
10175 Employment—Conditional—Pending results, 388-76-
10180 Employment and other unsupervised access decisions,
388-76-10130 Qualifications—Provider, entity representa-
tive and resident manager, and 388-76-10135 Qualifica-
tions—Caregiver.

The department has proposed repealing WAC 388-76-
10155 Unsupervised access to vulnerable adults—Prohibited
and 388-76-10173 Disclosure of employee information—
Employer immunity—Rebuttable presumption.

The department has proposed adding new sections WAC
388-76-10161 Background check—Washington state—Who
is required to have, 388-76-10162 Background check—
National fingerprint checks—Who is required to have, 388-
76-10163 Background check—Process, 388-76-10164 Back-
ground check—Results, and 388-76-10146 Qualifications—
Training and home care aide certification.

Citation of Existing Rules Affected by this Order:
Repealing WAC 388-76-10155 and 388-76-10173; and
amending WAC 388-76-10000, 388-76-10130, 388-76-
10135, 388-76-10160, 388-76-10165, 388-76-10170, 388-
76-10174, 388-76-10175, and 388-76-10180.

Statutory Authority for Adoption: RCW 70.128.040,

chapter 74.39A RCW.
Adopted under notice filed as WSR 10-10-120 on May 5,
2010.

Changes Other than Editing from Proposed to Adopted
Version: Changes, other than editing changes are shown with
new language underlined and deleted text lined through.

AMENDATORY SECTION (Amending WSR 10-03-064,
filed 1/15/10, effective 2/15/10)

WAC 388-76-10000 Definitions. "Willful" means the
deliberate or nonaccidental action or inaction by an ((aHegeé
perpetrator)) individual that he/she knew or reasonably
should have known could cause a negative outcome, includ-
ing harm, injury, pain or anguish.
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AMENDATORY SECTION (Amending WSR 07-21-080,
filed 10/16/07, effective 1/1/08)

WAC 388-76-10130 Qualifications—Provider, entity
representative and resident manager. The adult family
home must ensure that the provider, entity representative and
resident manager have the following minimum qualifica-
tions:

(1) Be twenty one years of age or older;

(2) Have a United States high school diploma or general
education development certificate, or any English translated
government document of the following:

(a) Successful completion of government approved pub-
lic or private school education in a foreign country that
includes an annual average of one thousand hours of instruc-
tion a year for twelve years, or no less than twelve thousand
hours of instruction;

(b) Graduation from a foreign college, foreign univer-
sity, or United States community college with a two-year
diploma, such as an Associate's degree;

(c) Admission to, or completion of course work at a for-
eign or United States college or university for which credit
was awarded;

(d) Graduation from a foreign or United States college or
university, including award of a Bachelor's degree;

(e) Admission to, or completion of postgraduate course
work at, a United States college or university for which cred-
its were awarded, including award of a Master's degree; or

(f) Successful passage of the United States board exami-
nation for registered nursing, or any professional medical
occupation for which college or university education was
required.

(3) Complet((e))ion of the training requirements that
were in effect on the date they were hired, including the
requirements described in chapter 388-112 WAC;

(4) Have good moral and responsible character and rep-
utation;

(5) Be literate in the English language, or meet alterna-
tive requirements by assuring that a person is on staff and
available at the home who is:

(a) Able to communicate or make provisions for commu-
nicating with the resident in his or her primary language; and

(b) Capable of understanding and speaking English well
enough to be able to respond appropriately to emergency sit-
uations and be able to read, understand and implement resi-
dent negotiated care plans.

(6) Be able to carry out the management and administra-
tive requirements of chapters 70.128, 70.129 and 74.34
RCW, this chapter and other applicable laws and regulations;

(7) Have completed at least three hundred and twenty
hours of successful direct care experience obtained after age
eighteen to vulnerable adults in a licensed or contracted set-
ting before operating or managing a home;

(8) Have no criminal convictions listed in RCW
43.43.830 or 43.43.842 or state or federal findings of aban-
donment, abuse, neglect or financial exploitation;

(9) Obtain and keep valid cardiopulmonary resuscitation
(CPR) and first-aid card or certificate as required in chapter
388-112 WAC; and

(10) Have tuberculosis screening to establish tuberculo-
sis status per this chapter.
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AMENDATORY SECTION (Amending WSR 07-21-080,
filed 10/16/07, effective 1/1/08)

WAC 388-76-10135 Qualifications—Caregiver. The
adult family home must ensure each caregiver has the follow-
ing minimum qualifications:

(1) Be eighteen years of age or older;

(2) Have a clear understanding of the caregiver job
responsibilities and knowledge of each resident's negotiated
care plan to provide care specific to the needs of each resi-
dent;

(3) Have basic communication skills to:

(a) Be able to communicate or make provisions to com-
municate with the resident in his or her primary language;

(b) Understand and speak English well enough to:

(1) Respond appropriately to emergency situations; and

(i1) Read, understand and implement resident negotiated
care plans.

(4) Complet((e))ion of the training requirements that
were in effect on the date they were hired including require-
ments described in chapter 388-112 WAC;

(5) Have no criminal convictions listed in RCW 43.43 .-
830 or 43.43.842 or state or federal findings of abandonment,
abuse, neglect or financial exploitation;

(6) Have a current valid first-aid and cardiopulmonary
resuscitation (CPR) card or certificate as required in chapter
388-112 WAC; and

(7) Have tuberculosis screening to establish tuberculosis
status per this chapter.

NEW SECTION

WAC 388-76-10146 Qualifications—Training and
home care aide certification. (1) The adult family home
must ensure Aall adult family home caregivers, entity repre-
sentatives, and resident managers hired on or after January 1,
2011, ((must)) meet the long-term care worker training
requirements of chapter 388-112 WAC, including but not
limited to:

() Orientation and safety;

(b) Basic;

(c) Specialty for dementia, mental illness and/or devel-
opmental disabilities when serving residents with any of
those primary special needs ((as-primary-diagnosis));

(d) Cardiopulmonary resuscitation and first aid; and

(e) Continuing education.

(2) All persons listed in subsection (1) of this section,
must obtain the home-care aide certification ((as)) required
by chapter 246-980 WAC.

(3) All adult family home applicants on or after January
1, 2011, must meet the long-term care worker training
requirements of chapter 388-112 WAC and obtain the home-
care aide certification ((as)) required by chapter 246-980
WAC before licensure.

(4) Under RCW 18.88B.040 and chapter 246-980 WAC,

certain ((B))persons including ((exemptfromlong-term-eare
] 56 certificati . e hude

representatives—and-resident-managers—whe-are)) registered
nurses, licensed practical nurses, certified nursing assistants
or persons who are in an approved certified nursing assistant
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program are exempt from long-term care worker training
requirements.

5) The adult family home must ensure that all staff
receive the orientation and training necessary to perform their
job duties.

NEW SECTION

WAC 388-76-10162 Background check—National
fingerprint checks—Who is required to have. (1) After
January 1, 2012, ((A))an adult family home applicant and
anyone affiliated with an applicant, ((afterJannary1526042)
must have a background check that includes a national fin-
gerprint-based background check.

(2) The adult family home must ensure that all caregiv-
ers, entity representatives and resident managers hired after
January 1, 2012 have a background check that includes a
national fingerprint-based background check.

NEW SECTION

WAC 388-76-10164 Background check—Results. (1)
The adult family home must not allow persons listed in WAC
388-76-10161(2) to have unsupervised access to residents
until the adult family home receives background check
results from the department verifying that the person does not
have convictions, or findings described in WAC 388-76-
10180.

(2) If the background check results show that the person
has a conviction or finding that is not disqualifying under
WAC 388-76-10180, then the adult family home must deter-
mine whether the person has the character, suitability and
competence to work with vulnerable adults in long-term care.

(3) The adult family home must:

(a) Inform the person of the results of the background
check;

(b) Inform the person that they may request in writing, a
copy of the results of the background check. If requested, a
copy of the background check results must be provided
within ten days of the request; and

(c) Notify the department and the other appropriate
licensing or certification agency of any person resigning or
terminated as a result of having a conviction record.

AMENDATORY SECTION (Amending WSR 10-03-064,
filed 1/15/10, effective 2/15/10)

WAC 388-76-10180 Background check—Employ-
ment—Disqualifying information. ((Unti-the-adultfamily
homereeetves-asueecessful backeround-eheeleresult)) Unless
hired conditionally as specified in WAC 388-76-10175, the
adult family home must not use or employ anyone, directly or
by contract, who is listed in WAC 388-76-10161 if the indi-
vidual has:

(1) Any of the convictions,
described below:

(a) Has a history of significant noncompliance with fed-
eral or state laws or regulations in the provision of care or ser-
vices to children or vulnerable adults;

(b) Has been convicted of a crime in federal court or in
any other state, and the department determines that the crime
is equivalent to a crime under subsections (c), (d), (e), (f), or
(g) below;

history, or findings,



Washington State Register, Issue 10-17

(c) Has been convicted of a "crime against children or
other persons" as defined in RCW 43.43.830, unless the
crime is simple assault, assault in the fourth degree, or prosti-
tution and more than three years has passed since conviction;

(d) Has been convicted of "crimes relating to financial
exploitation" as defined in RCW 43.43.830, unless the crime
is theft in third degree and more than three years have passed
since conviction, or unless the crime is forgery or theft in the
second degree and more than five years has passed since con-
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court of law or a disciplining authority, including the depart-
ment of health. Examples of legal proceedings in which such
findings could be made include juvenile court proceedings
under chapter 13.34 RCW, domestic relations proceeding
under title 26, RCW, and vulnerable adult protection pro-
ceedings under chapter 74.34 RCW;

(1) Has a finding of abuse or neglect of a child that is:

(1) Listed on the department's background check central
unit (BCCU) report; or

viction;
(e) Has been convicted of:

(i) Violation of the imitation controlled substances act

(VICSA);

(i1) Violation of the uniform controlled substances act
(VUCSA);

(iii) Violation of the uniform legend drug act (VULDA);
or

(iv) Violation of the uniform precursor drug act
(VUPDA).

(f) Has been convicted of sending or bringing into the
state depictions of a minor engaged in sexually explicit con-

duct;
(g) Has been convicted of criminal mistreatment;

(h) Has been found to have abused, neglected, finan-
cially exploited, or abandoned a minor or vulnerable adult by

(i1) Disclosed by the individual, except for findings made
before December, 1998.

(j) Has a finding of abuse, neglect, financial exploitation,
or abandonment of a vulnerable adult that is:

(i) Listed on any registry, including the department's reg-
istry;

(i1) Listed on the department's background check central
unit (BCCU) report; or

(iii) Disclosed by the individual, except for adult protec-
tive services findings made before October, 2003.

(2) Nothing in this section should be interpreted as
requiring the employment of any person against the better
judgment of the adult family home.

The changes were made because of the comments the
department received and to provide clarification.

SUMMARY OF COMMENTS RECEIVED

THE DEPARTMENT CONSIDERED ALL THE COMMENTS. THE ACTIONS
TAKEN IN RESPONSE TO THE COMMENTS, OR THE REASONS NO
ACTIONS WERE TAKEN, FOLLOW

GENERAL COMMENTS:
Suggestions that the rules need to include more details
about the training requirements.

Statement that the small business economic impact state-
ment (SBEIS) is "inadequate" and does not reflect the
"significant and profound" financial impact of the pro-
posed rule change.

Concern about the cost of implementing new background
check requirements.

Concern about the financial impact of current and future
backlog that will be created by the fingerprint system.

No change was made.

The training required by the proposed rules is required by chapter
74.39A RCW, including RCW 74.39A.073. The specific details
about the training requirements are described in chapter 388-112
WAC. The rules proposed for this chapter do not describe the
details of the training requirements. Instead, the rules require com-
pliance with chapter 388-112 WAC, the residential training
requirements for boarding homes and adult family homes.

No change was made.

As explained in the SBEIS and cost-benefit analysis (CBA) that
was filed with these rules, an evaluation of the costs and benefits of
the proposed rules is not required by RCW 34.05.328(5), because
they are explicitly and specifically required by law, including chap-
ters 74.39A and 18.88B RCW.

No change suggested or made.

The department currently pays the cost of all background checks
for providers and their employees. Department practice related to
background check costs will be consistent with RCW 74.39A.055,
which does not allow the department to pass the costs of finger-
print-based background checks to the adult family homes or their
employees.

No change suggested or made.

This comment will be forwarded to DSHS’s BCCU, which is
responsible for background check processing issues.

RCW 74.39A.055 requires that background checks be checked
against the federal bureau of investigation fingerprint identification
records after January 1, 2012. The department is working to miti-
gate issues related to processing delay. Recent changes have
resulted in a reduction in the time it takes to process background
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SUMMARY OF COMMENTS RECEIVED

THE DEPARTMENT CONSIDERED ALL THE COMMENTS. THE ACTIONS
TAKEN IN RESPONSE TO THE COMMENTS, OR THE REASONS NO
ACTIONS WERE TAKEN, FOLLOW

Concern that the proposed rule change does not reflect
their collective bargaining rights stating that the proposed
rule changes represent changes that are mandatory sub-
jects of bargaining.

Concerns about cost of training and that Initiative 1029
requires the state to pay for the required training.

Comment that the costs and benefits in the SBEIS are
utterly lacking.

Concern that there is no process for how to obtain finger-
prints detailed.

WAC 388-76-10000, under the definition of "willful,"
delete the term "alleged perpetrator" and replace with the
term individual.

WAC 388-76-10130(3), editorial change for clarifica-
tion.

WAC 388-76-10135(4), editorial change.

WAC 388-76-10146 (1) and (5), proposed changes in this
WAC and chapter 388-112 WAC that would eliminate the
orientation training requirement for certain staff, such as
volunteers, making it inconsistent with statutory require-
ments.

WAC 388-76-10146 [(1)](a), we received a comment
concerning the increased requirements for orientation
and safety training.

WAC 388-76-10146 [(1)](b), define "basic," is this the
"fundamentals of care"?

checks for new applicants and newly hired staff from nearly three
months in May 2010 to two days in July 2010. The processing time
for all background checks is now taking five days.

No change suggested or made.

The changes to this chapter are required by the long-term care ini-
tiative, [-1029, which has been codified in chapters 74.39A and
18.88B RCW. This process is consistent with the department's
authority and provisions under RCW 70.128.040 (2)(a). The scope
of bargaining identified in RCW 41.56.029 does not require bar-
gaining over regulations. Concerns about mandatory subjects for
collective bargaining under RCW 41.56.029 should be directed to
Diane Lutz, lead negotiator, office of financial management at
(360) 725-5513 or via e-mail at Diane.Lutz@ofm.wa.gov .

No change suggested or made.

RCW 74.39A.073 requires additional training, but it does not
require the state pay the cost of the training.

All comments or concerns related to training requirements have
been forwarded to the DSHS division responsible for implement-
ing training requirements.

No change was made.

As explained in the SBEIS and CBA that was filed with these rules,
an evaluation of the costs and benefits of the proposed rules is not
required by RCW 34.05.328(5), because they are explicitly and
specifically required by law, including chapters 74.39A and 18.88B
RCW.

No change suggested or made.
This comment will be forwarded to DSHS's BCCU, which is
responsible for background check processing issues.

A change was made in response to this comment. To be consistent
with wording used throughout the chapter, the definition of "will-
ful" was changed as recommended.

"Complete" was changed to "completion of."

"Complete" was changed to "completion of."

Clarifying changes were made requiring that adult family homes
ensure that long-term care worker training and certification
requirements are met and that all staff, including volunteers,
receive orientation and training pertinent to the duties of their job.

No change suggested or made.

Orientation and safety training is specifically required by RCW
74.39A.073(4). Details about this training requirement can be
found in chapter 388-112 WAC. All comments or concerns related
to training requirements have been forwarded to the DSHS division
responsible for implementing the training requirements.

No change was made.

Basic training is defined in chapter 388-112 WAC. All comments
or concerns related to training requirements have been forwarded
to the DSHS division responsible for implementing the training
requirements.
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SUMMARY OF COMMENTS RECEIVED

THE DEPARTMENT CONSIDERED ALL THE COMMENTS. THE ACTIONS
TAKEN IN RESPONSE TO THE COMMENTS, OR THE REASONS NO
ACTIONS WERE TAKEN, FOLLOW

WAC 388-76-10146 [(1)](c), clarify language associated
with specialty training.

WAC 388-76-10146 [(1)](e), the specific number of con-
tinuing education hours need to be included and defined.
The current provision of ten hours annually does not
reflect the twelve hours called for in I-1029.

WAC 388-76-10146(2), one comment conveyed a dis-
agreement with the requirement to obtain home care aide
certification due to increased labor cost.

WAC 388-76-10146(4), recommend a grandfather clause
to accommodate existing providers who open a new AFH
after January 2011.

WAC 388-76-10146(4), add "under RCW 18.88B.040
and chapter 246-980 WAC" to clarify who is exempt
from the long-term care worker training requirements.
WAC 388-76-10161 and 388-76-10162, we received a
comment stating that the "anyone affiliated" wording of

the proposed rule is beyond the scope of the language in
1-1029.

WAC 388-76-10162, editorial change for clarification.

WAC 388-76-10164 (2)(c), unclear about the require-
ment for providers to notify both the department and the
licensing agency about resignations/terminations due to
background check results.

WAC 388-76-10165, does not indicate for how long the
fingerprint is valid.

WAC 388-76-10174, concern that the financial impact
will be profound for the state, for providers, and for care-
givers. Are the fingerprint checks transferrable? Many
caregivers work in more than one AFH, or in multiple
LTC facilities.

WAC 388-76-10180, language is inconsistent with WAC
388-76-10175. Individuals may be hired conditionally
pending the result of a background check.

A clarifying change was made to this section to delete "primary
diagnosis" and insert "primary special needs" to be consistent with
current rule language and chapter 388-112 WAC.

No change was made.

This rule requires compliance with chapter 388-112 WAC, which
describes the number of hours required for continuing education.
All comments or concerns related to training requirements have
been forwarded to the DSHS division responsible for implement-
ing the training requirements.

No change suggested or made.

Home care aide certification is required by RCW 18.88B.020. All
comments or concerns related to home care aide certification have
been forwarded to the department of health, which is responsible
for home care aide certification.

No change was made.

Under most circumstances providers licensed before January 2011
who met the training requirements in place at the time of licensure
do not have to meet the new training requirements.

A change was made to add the statutory and rule references.

No change was made.

The term "affiliated with an applicant" is defined in current WAC
388-76-1000 [388-76-10000] as "any person listed on the applica-
tion as a partner, officer, director, resident manager or majority
owner of the applying entity, or is the spouse or domestic partner of
the applicant." As defined, the scope of the rule is consistent with
statutory requirements.

The phrase "after January 1, 2012," was moved to the beginning of
the sentence for clarification.

A clarifying change was made.

For clarity the word "other" was added before "appropriate licens-
ing or certification agency" to distinguish DSHS from other agen-
cies; e.g. the department of health.

No change was made.

The law does not specify a recheck requirement for national finger-
print-based background checks.

No change suggested or made.

RCW 74.39A.055(2) requires DSHS to share federal and state
background checks with the department of health, but it explicitly
prohibits these agencies from sharing the federal background check
results with any other state agency or person.

It is our understanding that the BCCU will retain copies of federal
fingerprint check results in order to reduce the number of checks
that need to be completed. Your comments have been forwarded to
the BCCU.

A change was made to clarify that a person may be hired on a con-
ditional basis as described in WAC 388-76-10175.
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A final cost-benefit analysis is available by contacting
Michael Tornquist, P.O. Box 45600, Olympia, WA 98504-
5600, phone (360) 725-2589, fax (360) 438-7903, e-mail
tornqmj@dshs.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 5, Amended 8,
Repealed 2.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 5, Amended 9, Repealed 2.

Date Adopted: July 29, 2010.

Susan N. Dreyfus

Secretary

AMENDATORY SECTION (Amending WSR 10-03-064,
filed 1/15/10, effective 2/15/10)

WAC 388-76-10000 Definitions. "Abandonment"
means action or inaction by a person or entity with a duty of
care for a frail elder or vulnerable adult that leaves the vulner-
able person without the means or ability to obtain necessary
food, clothing, shelter, or health care.

"Abuse" means the willful action or inaction that
inflicts injury, unreasonable confinement, intimidation, or
punishment on a vulnerable adult:

(1) In instances of abuse of a vulnerable adult who is
unable to express or demonstrate physical harm, pain, or
mental anguish, the abuse is presumed to cause physical
harm, pain or mental anguish; and

(2) Abuse includes sexual abuse, mental abuse, physical
abuse, and exploitation of a vulnerable adult, which have the
following meanings:

(a) "Sexual abuse" means any form of nonconsensual
sexual contact, including but not limited to unwanted or inap-
propriate touching, rape, sodomy, sexual coercion, sexually
explicit photographing, and sexual harassment. Sexual abuse
includes any sexual contact between a staff person, who is
not also a resident or client, of a facility or a staff person of a
program authorized under chapter 71A.12 RCW, and a vul-
nerable adult living in that facility or receiving service from a
program authorized under chapter 71A.12 RCW, whether or
not consensual.

(b) "Physical abuse' means a willful action of inflicting
bodily injury or physical mistreatment. Physical abuse
includes, but is not limited to, striking with or without an
object, slapping, pinching, choking, kicking, shoving, prod-
ding, or chemical or physical restraints unless the restraints
are consistent with licensing requirements, and includes
restraints that are otherwise being used inappropriately.
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(c) "Mental abuse' means any willful action or inaction
of mental or verbal abuse. Mental abuse includes, but is not
limited to, coercion, harassment, inappropriately isolating a
vulnerable adult from family, friends, or regular activity, and
verbal assault that includes ridiculing, intimidating, yelling,
or swearing.

(d) "Exploitation" means an act of forcing, compelling,
or exerting undue influence over a vulnerable adult causing
the vulnerable adult to act in a way that is inconsistent with
relevant past behavior, or causing the vulnerable adult to per-
form services for the benefit of another.

"Adult family home" means:

(1) A residential home in which a person or an entity is
licensed to provide personal care, special care, room, and
board to more than one but not more than six adults who are
not related by blood or marriage to a licensed operator, resi-
dent manager, or caregiver, who resides in the home.

(2) As used in this chapter, the term "entity" includes
corporations, partnerships and limited liability companies,
and the term "adult family home" includes the person or
entity that is licensed to operate an adult family home.

"Affiliated with an applicant" means any person listed
on the application as a partner, officer, director, resident man-
ager, or majority owner of the applying entity, or is the
spouse or domestic partner of the applicant.

"Applicant" means an individual, partnership, corpora-
tion, or other entity seeking a license to operate an adult fam-
ily home.

"Capacity" means the maximum number of persons in
need of personal or special care who are permitted to reside in
an adult family home at a given time. The capacity includes:

(1) The number of related children or adults in the home
who receive personal or special care and services; plus

(2) The number of residents the adult family home may
admit and retain - the resident capacity. The capacity number
listed on the license is the "resident capacity."

"Caregiver" ((foerpurpeses-otherthan-training;)) means
any person eighteen years of age or older responsible for pro-
viding direct personal or special care to a resident and who is
not the provider, entity representative, a student or volunteer.

"Dementia" is defined as a condition documented
through the assessment process required by WAC 388-76-
10335.

"Department" means the Washington state department
of social and health services.

"Department case manager'" means the department
authorized staff person or designee assigned to negotiate,
monitor, and facilitate a care and services plan for residents
receiving services paid for by the department.

"Developmental disability'" means:

(1) A person who meets the eligibility criteria defined by
the division of developmental disabilities under WAC 388-
823-0040; or

(2) A person with a severe, chronic disability which is
attributable to cerebral palsy or epilepsy, or any other condi-
tion, other than mental illness, found to be closely related to
mental retardation which results in impairment of general
intellectual functioning or adaptive behavior similar to that of
a person with mental retardation, and requires treatment or
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services similar to those required for these persons (i.e.,
autism); and

(a) The condition was manifested before the person
reached age eighteen;

(b) The condition is likely to continue indefinitely; and

(c) The condition results in substantial functional limita-
tions in three or more of the following areas of major life
activities:

(i) Self-care;

(i1) Understanding and use of language;

(iii) Learning;

(iv) Mobility;

(v) Self-direction; and

(vi) Capacity for independent living.

"Direct supervision' means oversight by a person who
has demonstrated competency in the basic training and spe-
cialty training if required, or who has been exempted from
the basic training requirements and is:

(1) On the premises; and

(2) Quickly and easily available to the caregiver.

"Domestic partners'" means two adults who meet the
requirements for a valid state registered domestic partnership
as established by RCW 26.60.030 and who have been issued
a certificate of state registered domestic partnership.

"Financial exploitation" means the illegal or improper
use of the property, income, resources, or trust funds of the
vulnerable adult by any person for any person's profit or
advantage other than for the vulnerable adult's profit or
advantage.

"Entity representative" means the individual desig-
nated by a provider who is or will be responsible for the daily
operation of the adult family home and who meets the
requirements of this chapter and chapter 388-112 WAC.

"Home'" means adult family home.

"Indirect supervision" means oversight by a person
who:

(1) Has demonstrated competency in the basic training
and specialty training if required; or

(2) Has been exempted from the basic training require-
ments; and

(3) Is quickly and easily available to the care giver, but
not necessarily on-site.

"Inspection" means a review by department personnel
to determine the adult family home's compliance with this
chapter and chapters 70.128, 70.129, 74.34 RCW, and other
applicable rules and regulations. The department's review
may include an on-site visit.

"Management agreement' means a written, executed
agreement between the adult family home and another indi-
vidual or entity regarding the provision of certain services on
behalf of the adult family home.

"Mandated reporter" means an employee of the
department, law enforcement, officer, social worker, profes-
sional school personnel, individual provider, an employee of
a facility, an employee of a social service, welfare, mental
health, adult day health, adult day care, or hospice agency,
county coroner or medical examiner, Christian Science prac-
titioner, or health care provider subject to chapter 18.130
RCW. For the purpose of the definition of a mandated
reporter, "Facility' means a residence licensed or required to
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be licensed under chapter 18.20 RCW (boarding homes),
chapter 18.51 RCW (nursing homes), chapter 70.128 RCW
(adult family homes), chapter 72.36 RCW (soldiers' homes),
chapter 71A.20 RCW (residential habilitation centers), or any
other facility licensed by the department.

"Medical device" as used in this chapter, means any
piece of medical equipment used to treat a resident's assessed
need.

(1) A medical device is not always a restraint and should
not be used as a restraint;

(2) Some medical devices have considerable safety risks
associated with use; and

(3) Examples of medical devices with known safety risks
when used are transfer poles, Posey or lap belts, and side
rails.

"Medication administration'" means giving resident
medications by a person legally authorized to do so, such as a
physician, pharmacist or nurse.

"Medication organizer" is a container with separate
compartments for storing oral medications organized in daily
doses.

"Mental illness" is defined as an Axis I or II diagnosed
mental illness as outlined in volume IV of the Diagnostic and
Statistical Manual of Mental Disorders (a copy is available
for review through the aging and disability services adminis-
tration).

"Multiple facility provider' means a provider who is
licensed to operate more than one adult family home.

"Neglect" means:

(1) A pattern of conduct or inaction by a person or entity
with a duty of care that fails to provide the goods and services
that maintain physical or mental health of a vulnerable adult,
or that fails to avoid or prevent physical or mental harm or
pain to a vulnerable adult; or

(2) An act or omission that demonstrates a serious disre-
gard of consequences of such a magnitude as to constitute a
clear and present danger to the vulnerable adult's health, wel-
fare, or safety, including but not limited to conduct prohibited
under RCW ((9A44+-100)) 9A.42.100.

"Nurse delegation" means a registered nurse transfers
the performance of selected nursing tasks to competent nurs-
ing assistants in selected situations. The registered nurse del-
egating the task retains the responsibility and accountability
for the nursing care of the resident.

"Over-the-counter medication" is any medication that
can be purchased without a prescriptive order, including but
not limited to vitamin, mineral, or herbal preparations.

"Personal care services'" means both physical assis-
tance and/or prompting and supervising the performance of
direct personal care tasks as determined by the resident's
needs and does not include assistance with tasks performed
by a licensed health professional.

"Physical restraint" means a manual method, obstacle,
or physical or mechanical device, material, or equipment
attached or adjacent to the resident's body that restricts free-
dom of movement or access to his or her body, is used for dis-
cipline or convenience, and is not required to treat the resi-
dent's medical symptoms.

"Practitioner" includes a physician, osteopathic physi-
cian, podiatric physician, pharmacist, licensed practical
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nurse, registered nurse, advanced registered nurse practitio-
ner, dentist, and physician assistant licensed in the state of
Washington.

"Prescribed medication" refers to any medication (leg-
end drug, controlled substance, and over-the-counter) that is
prescribed by an authorized practitioner.

"Provider" means:

(1) Any person who is licensed to operate an adult family
home and meets the requirements of this chapter ((and-chap-
ter 388-H2Z-WAL)); or

(2) Any corporation, partnership, or limited liability
company that is licensed under this chapter to operate an
adult family home and meets the requirements of this chapter.

"Resident" means any adult unrelated to the provider
who lives in the adult family home and who is in need of care.
Except as specified elsewhere in this chapter, for decision-
making purposes, the term "resident" includes the resident's
surrogate decision maker acting under state law.

"Resident manager" means a person employed or des-
ignated by the provider to manage the adult family home and
who meets the requirements of this chapter ((and-ehapter
388-H2ZWAL)).

"Significant change" means:

(1) A lasting change, decline or improvement in the res-
ident's baseline physical, mental or psychosocial status;

(2) The change is significant enough so the current
assessment and/or negotiated care plan do not reflect the res-
ident's current status; and

(3) A new assessment may be needed when the resident's
condition does not return to baseline within a two week
period of time.

"Special care" means care beyond personal care ser-
vices as defined in this section.

"Staff" means any person who:

(1) Is employed or used by an adult family home,
directly or by contract, to provide care and services to any
resident.

(2) Staff must meet all of the requirements in this chapter
and chapter 388-112 WAC.

"Unsupervised" means not in the presence of:

(1) Another employee or volunteer from the same busi-
ness or organization; or

(2) Any relative or guardian of any of the children or
developmentally disabled persons or vulnerable adults to
which the employee, student or volunteer has access during
the course of his or her employment or involvement with the
business or organization.

"Usable floor space" means resident bedroom floor
space exclusive of:

(1) Toilet rooms;

(2) Closets;

(3) Lockers;

(4) Wardrobes;

(5) Vestibules, and

(6) The space required for the door to swing if the bed-
room door opens into the resident bedroom.

"Water hazard" means any body of water over twenty-
four inches in depth that can be accessed by a resident, and
includes but not limited to:

(1) In-ground, above-ground, and on-ground pools;
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(2) Hot tubs, spas;

(3) Fixed-in-place wading pools;

(4) Decorative water features;

(5) Ponds; or

(6) Natural bodies of water such as streams, lakes, rivers,
and oceans.

"Willful" means the deliberate or nonaccidental action
or inaction by an ((alleged-perpetrater)) individual that he/she
knew or reasonably should have known could cause a nega-
tive outcome, including harm, injury, pain or anguish.

"Vulnerable adult" includes a person:

(1) Sixty years of age or older who has the functional,
mental, or physical inability to care for himself or herself;

(2) Found incapacitated under chapter 11.88 RCW;

(3) Who has a developmental disability as defined under
RCW 71A.10.020;

(4) Admitted to any facility;

(5) Receiving services from home health, hospice, or
home care agencies licensed or required to be licensed under
chapter 70.127 RCW;

(6) Receiving services from an individual provider; or

(7) With a functional disability who lives in his or her
own home, who is directing and supervising a paid personal
aide to perform a health care task as authorized by RCW
74.39.050.

AMENDATORY SECTION (Amending WSR 07-21-080,
filed 10/16/07, effective 1/1/08)

WAC 388-76-10130 Qualifications—Provider, entity
representative and resident manager. The adult family
home must ensure that the provider, entity representative and
resident manager have the following minimum qualifica-
tions:

(1) Be twenty-one years of age or older;

(2) Have a United States high school diploma or general
education development certificate, or any English translated
government document of the following:

(a) Successful completion of government approved pub-
lic or private school education in a foreign country that
includes an annual average of one thousand hours of instruc-
tion a year for twelve years, or no less than twelve thousand
hours of instruction;

(b) Graduation from a foreign college, foreign univer-
sity, or United States community college with a two-year
diploma, such as an Associate's degree;

(c) Admission to, or completion of course work at a for-
eign or United States college or university for which credit
was awarded;

(d) Graduation from a foreign or United States college or
university, including award of a Bachelor's degree;

(e) Admission to, or completion of postgraduate course
work at, a United States college or university for which cred-
its were awarded, including award of a Master's degree; or

(f) Successful passage of the United States board exami-
nation for registered nursing, or any professional medical
occupation for which college or university education was
required.

(3) ((Meet)) Completion of the ((department's)) training
requirements ((ef)) that were in effect on the date they were
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hired, including the requirements described in chapter 388-
112 WAC;

(4) Have good moral and responsible character and rep-
utation;

(5) Be literate in the English language, or meet alterna-
tive requirements by assuring that a person is on staff and
available at the home who is:

(a) Able to communicate or make provisions for commu-
nicating with the resident in his or her primary language; and

(b) Capable of understanding and speaking English well
enough to be able to respond appropriately to emergency sit-
uations and be able to read, understand and implement resi-
dent negotiated care plans.

(6) Be able to carry out the management and administra-
tive requirements of chapters 70.128, 70.129 and 74.34
RCW, this chapter and other applicable laws and regulations;

(7) Have completed at least three hundred and twenty
hours of successful direct care experience obtained after age
eighteen to vulnerable adults in a licensed or contracted set-
ting before operating or managing a home;

(8) Have no criminal convictions listed in RCW 43.43.-
830 or 43.43.842 or state or federal findings of abandonment,
abuse, neglect or financial exploitation;

(9) Obtain and keep valid cardiopulmonary resuscitation
(CPR) and first-aid card or certificate as required in chapter
388-112 WAC; and

(10) Have tuberculosis screening to establish tuberculo-
sis status per this chapter.

AMENDATORY SECTION (Amending WSR 07-21-080,
filed 10/16/07, effective 1/1/08)

WAC 388-76-10135 Qualifications—Caregiver. The
adult family home must ensure each caregiver has the follow-
ing minimum qualifications:

(1) Be eighteen years of age or older;

(2) Have a clear understanding of the caregiver job
responsibilities and knowledge of each resident's negotiated
care plan to provide care specific to the needs of each resi-
dent;

(3) Have basic communication skills to:

(a) Be able to communicate or make provisions to com-
municate with the resident in his or her primary language;

(b) Understand and speak English well enough to:

(i) Respond appropriately to emergency situations; and

(i1) Read, understand and implement resident negotiated
care plans.

(4) ((Meet)) Completion of the ((department's)) training
requirements ((ef)) that were in effect on the date they were
hired including requirements described in chapter 388-112
WAC;

(5) Have no criminal convictions listed in RCW 43.43.-
830 or 43.43.842 or state or federal findings of abandonment,
abuse, neglect or financial exploitation;

(6) Have a current valid first-aid and cardiopulmonary
resuscitation (CPR) card or certificate as required in chapter
388-112 WAC; and

(7) Have tuberculosis screening to establish tuberculosis
status per this chapter.
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NEW SECTION

WAC 388-76-10146 Qualifications—Training and
home care aide certification. (1) The adult family home
must ensure all adult family home caregivers, entity represen-
tatives, and resident managers hired on or after January 1,
2011, meet the long-term care worker training requirements
of chapter 388-112 WAC, including but not limited to:

(a) Orientation and safety;

(b) Basic;

(c) Specialty for dementia, mental illness and/or devel-
opmental disabilities when serving residents with any of
those primary special needs;

(d) Cardiopulmonary resuscitation and first aid; and

(e) Continuing education.

(2) All persons listed in subsection (1) of this section,
must obtain the home-care aide certification required by
chapter 246-980 WAC.

(3) All adult family home applicants on or after January
1, 2011, must meet the long-term care worker training
requirements of chapter 388-112 WAC and obtain the home-
care aide certification required by chapter 246-980 WAC.

(4) Under RCW 18.88B.040 and chapter 246-980 WAC,
certain persons including registered nurses, licensed practical
nurses, certified nursing assistants or persons who are in an
approved certified nursing assistant program are exempt from
long-term care worker training requirements.

(5) The adult family home must ensure that all staff
receive the orientation and training necessary to perform their
job duties.

AMENDATORY SECTION (Amending WSR 07-21-080,
filed 10/16/07, effective 1/1/08)

WAC 388-76-10160 ((€riminalhistery)) Back-
ground check—((Req-a-l-Fed)) General. ((Fe-assistindeter-

)) Back-
ground checks conducted by the deoartment and required in

this chapter include but are not limited to:

(1) ((Regtire-theperson-to-complete-the residential-eare
services-background-inquiryformwhichneludes)) Washing-

ton state background checks including:
(a) ((A—diselosure—statement)) Department and depart-

ment of health findings; and
(b) ((A—sta%emeﬂt—&&ehef&f&g—ﬂae—heme—the—depaﬁmeﬂ-t—

HGHEy)) Crlmlnal background check 1nf0rmat10n from th
Washington state patrol and the Washington state courts.

(2) (Verbaly-informthe person:
L e and

restlt)) After January 1, 2012, a national fingerprint-based

check in accordance with RCW 74.39A.055.

(3) ((Seﬂd—ﬂ&e—m-femﬁ&eﬁ—te—ﬂ&e—éep&mﬁeﬂt—aﬂd—aﬁy
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the-department-tosatisfythe requirements-of thisseetion:
and)) Nothing in this section should be interpreted as requir-
ing the employment of any person against the better judg-
ment of the adult family home.

4) ((Neﬁ%y—%he—&ppfepﬂate—heeﬂs_mg—er—eef&ﬁe&ﬂeﬂ

haﬂﬂg—a—eem‘}eﬁeﬂ—reeefé)) In addltlon to chat)ter 70 128

RCW, these rules are authorized by RCW 43.20A.710, RCW
43.43.830 through 43.43.842 and RCW 74.39A.050(8).

NEW SECTION

WAC 388-76-10161 Background check—Washing-
ton state—Who is required to have. (1) An adult family
home applicant and anyone affiliated with an applicant must
have a Washington state background check before licensure.

(2) The adult family home must ensure the following
individuals employed directly or by contract, have Washing-
ton state background checks:

(a) Caregivers, including volunteers and students who
may have unsupervised access to residents;

(b) Entity representatives;

(c) Resident managers; and

(d) All household members over the age of eleven who
may have unsupervised access to residents.

NEW SECTION

WAC 388-76-10162 Background check—National
fingerprint checks—Who is required to have. (1) After
January 1, 2012, an adult family home applicant and anyone
affiliated with an applicant, must have a background check
that includes a national fingerprint-based background check.

(2) The adult family home must ensure that all caregiv-
ers, entity representatives and resident managers hired after
January 1, 2012 have a background check that includes a
national fingerprint-based background check.

NEW SECTION

WAC 388-76-10163 Background check—Process.
Before the adult family home employs, directly or by con-
tract, a resident manager, entity representative or caregiver,
or accepts as a caregiver any volunteer or student, or allows a
household member over the age of eleven unsupervised
access to residents, the home must:

(1) Require the person to complete a DSHS background
authorization form; and

(2) Send the completed form to the department’s back-
ground check central unit (BCCU), including any additional
documentation and information requested by the department.

NEW SECTION

WAC 388-76-10164 Background check—Results. (1)
The adult family home must not allow persons listed in WAC
388-76-10161(2) to have unsupervised access to residents
until the adult family home receives background check
results from the department verifying that the person does not
have convictions, or findings described in WAC 388-76-
10180.
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(2) If the background check results show that the person
has a conviction or finding that is not disqualifying under
WAC 388-76-10180, then the adult family home must deter-
mine whether the person has the character, suitability and
competence to work with vulnerable adults in long-term care.

(3) The adult family home must:

(a) Inform the person of the results of the background
check;

(b) Inform the person that they may request a copy of the
results of the background check. If requested, a copy of the
background check results must be provided within ten days
of the request; and

(c) Notify the department and the other appropriate
licensing or certification agency of any person resigning or
terminated as a result of having a conviction record.

AMENDATORY SECTION (Amending WSR 07-21-080,
filed 10/16/07, effective 1/1/08)

WAC 388-76-10165 ((€riminal-histery)) Back-
ground check—Valid for two years. (((H)) A Washington

state background ((inguiryresult)) check is valid for two
years from the initial date it is conducted((;)). The adult fam-
ily home must ensure:

(1) A new DSHS background authorization form is sub-
mitted to the BCCU every two vears for individuals listed in
WAC 388-76-10161;

(2) ((Fhe-adultfamily- home-musthave)) There is a valid
((eriminal-histery)) Washington state background check for
all ((persens-inthe-home-who-may-have-unsupervised-aceess
to-anyrestdent:and

>

)) individuals listed in WAC

388-76-10161.

AMENDATORY SECTION (Amending WSR 09-03-030,
filed 1/12/09, effective 2/12/09)

WAC 388-76-10170 ((€riminat-histery)) Back-
ground check—((Infermationr—))Confidentiality—Use

restricted—Retention. The adult family home must estab-
lish and implement procedures that ensure all background
authorization forms, background check results, related infor-
mation, and all copies are:

(1) ((Establish-and-implement-precedures-that-ensure:

e All-diselosurestatements; background-inquiry-appl-
eations;responses;related-information;-and-all-eopies-are))
Kept in a confidential and secure manner;

()Y Albackegreundinquiry results-and-diselosurestate-
ments-are)) (2) Used for employment purposes only;

(
meﬁff(s—&fe)) (3) Not disclosed to any person except:

((8))) (a) The person about whom the home made the
disclosure or background ((inquiry)) check;

((61)) (b) Licensed facilities, an employer of an autho-
rized program, or an in-home services agency employer iden-
tified in WAC ((388-76-101+73)) 388-76-10174;

((&1))) (c) Authorized state and federal employees; and

((6w)) (d) The Washington state patrol auditor.
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2> Keep—a—record—ofinquiry—results—for—eighteen
menths)) (4) Kept for two years after the date an employee
either quits or is terminated.

AMENDATORY SECTION (Amending WSR 09-03-030,
filed 1/12/09, effective 2/12/09)

WAC 388-76-10174 Background check((s))—Disclo-
sure of information—Sharing of ((eriminal)) background
information by health care facilities. In accordance with
RCW 43.43.832 a health care facility may share ((eriminal))
Washington state background ((infermatien)) check results
with other health care facilities under certain circumstances.
Results of the national fingerprint-based background check
may not be shared. For the purposes of this section health
care facility means a nursing home licensed under chapter
18.51 RCW, a boarding home licensed under chapter 18.20
RCW, or an adult family home licensed under chapter 70.128
RCW.

(1) A health care facility may, upon request from another
health care facility, share ((eepies-of)) completed ((eriminal))

Washington state background ((ingquiry-information:

baeksround-inquiry-information)) check results only if:

(a) The health care facility sharing the ((eriminal)) back-
ground ((inquiry)) check information is reasonably known to
be the person's most recent employer;

(b) No more than twelve months has elapsed ((frem))
between the date the person was last employed at a licensed
health care facility ((te)) and the date of ((their)) the person's
current employment application; and

(c) The ((eriminal)) background ((infermatier)) check is
no more than two years old.

() (2) If ((ertminal)) background ((ineuiry)) check
information is shared, the health care facility employing the
subject of the ((inquiry)) check must require the applicant to
sign a disclosure statement indicating that there has been no
conviction or finding as described in ((REW-43-43-842))
WAC 388-76-10180 since the completion date of the most
recent ((eriminal)) background ((inguiry)) check.

((H)) (3) Any health care facility that knows or has rea-
son to believe that an applicant has or may have a disqualify-
ing conviction or finding as described in (REW43-43-842))
WAC 388-76-10180, after the completion date of their most
recent ((eriminal)) background ((inguiry)) check:

(a) Cannot rely on the applicant's previous employer's
((eriminal)) background ((inguiry)) check information; and

(b) Must request a new ((eriminal)) background
((ingquiry-pursaant-to RCW43-43-830-threugh43-43-842))

check as required by this chapter.

((5))) (4) Health care facilities that share ((eriminal))
background ((ingtiry)) check information shall be immune
from any claim of defamation, invasion of privacy, negli-
gence, or any other claim in connection with any dissemina-
tion of this information in accordance with this section.

((€6))) (5) Health care facilities must send and receive
the ((eriminal)) background ((inguiry)) check information in
a manner that reasonably protects the subject's rights to pri-
vacy and confidentiality.
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(6) In accordance with RCW 74.39A.210, a home that
discloses information about a former or current employee to
certain types of prospective employers is presumed to act in

good faith and is immune from civil and criminal liability for
such disclosure or its consequences.

AMENDATORY SECTION (Amending WSR 07-21-080,
filed 10/16/07, effective 1/1/08)

WAC 388-76-10175 Background check employ-
ment—Conditional hire—Pending results. An adult fam-
ily home may conditionally employ a person directly or by
contract, pending the result of a background ((inguiry))
check, provided the home:

(1) ((Asks)) Requests the background check no later than
one business day after conditional employment;

(2) Requires the individual ((ifthey-have)) to sign a dis-
closure statement and the individual denies having been con-
victed of a disqualifying crime ((listed-under RCW-43-43-830

ton:

)) or a disqualifying

finding under WAC 388-76-10180;

(3) Does not allow((5)) the ((eondittonally-hired-persen;))
individual to have unsupervised access to any resident ((with-
out)).

(4) Ensures direct supervision, of the individual, as
defined in WAC 388-76-10000; and

() (5) Ensures the individual is competent and
receives the necessary training to perform assigned tasks and
meets the staff training requirements ((i)) under chapter
388-112 WAC.

AMENDATORY SECTION (Amending WSR 10-03-064,
filed 1/15/10, effective 2/15/10)

WAC 388-76-10180 Background check—Employ-

ment ((aﬂd—etheﬁmqwﬂqsed—aeeess—deeﬂmﬂs))—Dls-
qualifying information. Unless hired conditionally as speci-

fied in WAC 388-76-10175, the adult family home must not

use or employ ((any-persen)) anyone, directly or by contract,
((

persen)) who is listed in WAC 388-76-10161 if the individ-
ual has:

(1) Any of the convictions,
described below:

(a) Has a history of significant noncompliance with fed-
eral or state laws or regulations in the provision of care or ser-
vices to children or vulnerable adults;

(b) Has been convicted of a crime in federal court or in
any other state, and the department determines that the crime
is equivalent to a crime under subsections (c), (d), (e), (f), or
(g) below;

(c) Has been convicted of a "crime against children or
other persons" as defined in RCW 43.43.830, unless the
crime is simple assault, assault in the fourth degree, or prosti-
tution and more than three years has passed since conviction;

history, or findings,
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(d) Has been convicted of "crimes relating to financial
exploitation" as defined in RCW 43.43.830, unless the crime
is theft in third degree and more than three years have passed
since conviction, or unless the crime is forgery or theft in the
second degree and more than five years has passed since con-
viction;

(e) Has been convicted of:

(1) Violation of the imitation controlled substances act
(VICSA);

(i) Violation of the uniform controlled substances act
(VUCSA);

(iii) Violation of the uniform legend drug act (VULDA);
or

(iv) Violation of the uniform precursor drug act
(VUPDA).

(f) Has been convicted of sending or bringing into the
state depictions of a minor engaged in sexually explicit con-
duct;

(g) Has been convicted of criminal mistreatment;

(h) Has been found to have abused, neglected, finan-
cially exploited, or abandoned a minor or vulnerable adult by
court of law or a disciplining authority, including the depart-
ment of health. Examples of legal proceedings in which such
findings could be made include juvenile court proceedings
under chapter 13.34 RCW, domestic relations proceeding
under title 26, RCW, and vulnerable adult protection pro-
ceedings under chapter 74.34 RCW;

(i) Has a finding of abuse or neglect of a child that is:

(1) Listed on the department's background check central
unit (BCCU) report; or

(i1) Disclosed by the individual, except for findings made
before December, 1998.

(j) Has a finding of abuse, neglect, financial exploitation,
or abandonment of a vulnerable adult that is:

(i) Listed on any registry, including the department's reg-
istry;

(i1) Listed on the department's background check central
unit (BCCU) report; or

(iii) Disclosed by the individual, except for adult protec-
tive services findings made before October, 2003.

(2) Nothing in this section should be interpreted as
requiring the employment of any person against the better
judgment of the adult family home.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 388-76-10155 Unsupervised access to vul-

nerable adults—Prohibited.

WAC 388-76-10173 Disclosure of employee
information—Employer
immunity—Rebuttable pre-

sumption.
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WSR 10-16-084
PERMANENT RULES
DEPARTMENT OF
SOCTAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed July 30, 2010, 11:24 a.m., effective January 1, 2011]

Effective Date of Rule: January 1, 2011.

Purpose: The department is amending existing sections
and adding new sections to chapter 388-101 WAC, Certified
community residential services and supports. The purpose of
amending and adding to these rules is to implement chapters
74.39A and 18.88B RCW as codified from Initiative Measure
No. 1029 and E2SHB 2284, chapter 361, Laws of 2007.

The department is proposing new sections WAC 388-
101-3245 Background check—General, 388-101-3253
National fingerprint background checks—Required, 388-
101-3255 Background checks—Provisional hire—Pending
results, 388-101-3258 Training requirements for staff hired
before January 1, 2011, and 388-101-3302 Certified commu-
nity residential services and supports—General training
requirements.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-101-3000, 388-101-3050, 388-101-
3220, and 388-101-3250.

Statutory Authority for Adoption: RCW 71A.12.080,
chapter 74.39A RCW.

Adopted under notice filed as WSR 10-10-079 on May 3,
2010.

Changes Other than Editing from Proposed to Adopted
Version: The changes, other than editing changes, follow:
Changes are shown below with new language underlined and
deleted text lined through.

WAC 388-101-3000 Definitions. '"Abandonment"
means action or inaction by a person or entity with a duty of
care for a vulnerable adult that leaves the vulnerable person
without the means or ability to obtain necessary food, cloth-
ing, shelter, or health care.

""Abuse'" means:

(1) The willful action or inaction that inflicts injury,
unreasonable confinement, intimidation, or punishment of a
vulnerable adult;

(2) In instances of abuse of a vulnerable adult who is
unable to express or demonstrate physical harm, pain, or
mental anguish, the abuse is presumed to cause physical
harm, pain, or mental anguish; and

(3) Abuse includes sexual abuse, mental abuse, physical
abuse, and exploitation of a vulnerable adult, which have the
following meanings:

(a) "Sexual abuse" means any form of nonconsensual
sexual contact, including but not limited to unwanted or inap-
propriate touching, rape, sodomy, sexual coercion, sexually
explicit photographing, and sexual harassment. Sexual abuse
includes any sexual contact between a staff person, who is
not also a resident or client, of a facility or a staff person of a
program authorized under chapter 71A.12 RCW, and a vul-
nerable adult living in that facility or receiving service from a
program authorized under chapter 71A.12 RCW, whether or
not it is consensual.

(b) "Physical abuse" means the willful action of inflict-
ing bodily injury or physical mistreatment. Physical abuse
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includes, but is not limited to, striking with or without an
object, slapping, pinching, choking, kicking, shoving, prod-
ding, or the use of chemical restraints or physical restraints
unless the restraints are consistent with licensing and certifi-
cation requirements, and includes restraints that are other-
wise being used inappropriately.

(c) "Mental abuse'" means any willful action or inaction
of mental or verbal abuse. Mental abuse includes, but is not
limited to, coercion, harassment, inappropriately isolating a
vulnerable adult from family, friends, regular activity, and
verbal assault that includes ridiculing, intimidating, yelling,
or swearing.

(d) "Exploitation" means an act of forcing, compelling,
or exerting undue influence over a vulnerable adult causing
the vulnerable adult to act in a way that is inconsistent with
relevant past behavior, or causing the vulnerable adult to per-
form services for the benefit of another.

"Associated with the applicant” means any person
listed on the application as a partner, officer, director, or
majority owner of the applying entity, or who is the spouse or
domestic partner of the applicant.

"Case manager" means the division of developmental
disabilities case resource manager or social worker assigned
to a client.

"Certification" means a process used by the department
to determine if an applicant or service provider complies with
the requirements of this chapter and is eligible to provide cer-
tified community residential services and support to clients.

"Chaperone agreement" means a plan or agreement
that describes who will supervise a community protection
program client when service provider staff is not present.
This plan or agreement is negotiated with other agencies and
individuals who support the client, including the client's legal
representative and family.

"Chemical restraint" means the use of psychoactive
medications for discipline or convenience and not prescribed
to treat the client's medical symptoms.

"Client" means a person who has a developmental dis-
ability as defined in RCW 71A.10.020(3) and who also has
been determined eligible to receive services by the division
of developmental disabilities under chapter 71A.16 RCW.
For purposes of informed consent and decision making
requirements, the term "client" includes the client's legal rep-
resentative to the extent of the representative's legal author-
ity.

"Client services" means instruction and support ser-
vices that service providers are responsible to provide as
identified in the client's individual support plan.

"Crisis diversion" means temporary crisis residential
services and supports provided to clients at risk of psychiatric
hospitalization and authorized by the division of develop-
mental disabilities.

"Crisis diversion bed services" means crisis diversion
that is provided in a residence maintained by the service pro-
vider.

"Crisis diversion support services' means crisis diver-
sion that is provided in the client's own home.

"Department" means the Washington state department
of social and health services.
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"Financial exploitation' means the illegal or improper
use of the property, income, resources, or trust funds of the
vulnerable adult by any person for any person's profit or
advantage other than the vulnerable adult's profit or advan-
tage.

"Functional assessment" means a comprehensive eval-
uation of a client's challenging behavior(s). This evaluation
is the basis for developing a positive behavior support plan.

"Group home" means a residence that is licensed as
either a boarding home or an adult family home by the
department under chapters 388-78A or 388-76 WAC. Group
homes provide community residential instruction, supports,
and services to two or more clients who are unrelated to the
provider.

"Group training home" means a certified nonprofit
residential facility that provides full-time care, treatment,
training, and maintenance for clients, as defined under RCW
71A.22.020(2).

"Immediate" or "immediately" means within twenty-
four hours for purposes of reporting abandonment, abuse,
neglect, or financial exploitation of a vulnerable adult.

"Individual financial plan' means a plan describing
how a client's funds will be managed when the service pro-
vider is responsible for managing any or all of the client's
funds.

"Individual instruction and support plan'" means a
plan developed by the service provider and the client. The
individual instruction and support plan:

(1) Uses the information and assessed needs documented
in the individual support plan to identify areas the client
would like to develop;

(2) Includes client goals for instruction and support that
will be formally documented during the year; and

(3) Must contain or refer to other applicable support or
service information that describes how the client's health and
welfare needs are to be met (e.g. individual financial plan,
positive behavior support plan, cross system crisis plan, indi-
vidual support plan, individual written plan, client-specific
instructions).

"Individual support plan" means a document that
authorizes and identifies the division of developmental dis-
abilities paid services to meet a client's assessed needs.

"Instruction” means goal oriented teaching that is
designed for acquiring and enhancing skills.

"Instruction and support services staff"" means long-
term care workers of the service provider whose primary job
function is the provision of instruction and support services
to clients. Instruction and support services staff shall also
include employees of the eentraeter service provider whose
primary job function is the supervision of instruction and
support services staff. In addition, both applicants, prior to
initial certification, and administrators, prior to assuming
duties, who may provide instruction and support services to
clients shall be considered instruction and support services
staff for the purposes of the applicable training requirements
of chapter 388-112 WAC.

"Legal representative" means a person's legal guard-
ian, a person's limited guardian when the subject matter is
within the scope of the limited guardianship, a person's attor-
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ney at law, a person's attorney in fact, or any other person
who is authorized by law to act for another person.

"Managing client funds" means that the service pro-
vider:

(1) Has signing authority for the client;

(2) Disperses the client's funds; or

(3) Limits the client's access to funds by not allowing
funds to be spent.

"Mechanical restraint" means a device or object,
which the client cannot remove, applied to the client's body
that restricts his/her free movement.

"Medication administration" means the direct appli-
cation of a prescribed medication whether by injection, inha-
lation, ingestion, or other means, to the body of the client by
an individual legally authorized to do so.

"Medication assistance'" means assistance with self
administration of medication rendered by a nonpractitioner to
a client receiving certified community residential services
and supports in accordance with chapter 69.41 RCW and
chapter 246-888 WAC.

"Medication service'" means any service provided by a
certified community residential services and support provider
related to medication administration or medication assistance
provided through nurse delegation and medication assistance.

"Neglect" means:

(1) A pattern of conduct or inaction by a person or entity
with a duty of care that fails to provide the goods and services
that maintain physical or mental health of a vulnerable adult,
or that fails to avoid or prevent physical or mental harm or
pain to a vulnerable adult; or

(2) An act or omission that demonstrates a serious disre-
gard of consequences of such a magnitude as to constitute a
clear and present danger to the vulnerable adult's health, wel-
fare, or safety, including but not limited to conduct prohibited
under RCW 9A.42.100.

"Physical intervention" means the use of a manual
technique intended to interrupt or stop a behavior from occur-
ring. This includes using physical restraint to release or
escape from a dangerous or potentially dangerous situation.

"Physical restraint" means physically holding or
restraining all or part of a client's body in a way that restricts
the client's free movement. This does not include briefly
holding, without undue force, a client in order to calm
him/her, or holding a client's hand to escort the client safely
from one area to another.

"Psychoactive" means possessing the ability to alter
mood, anxiety level, behavior, cognitive processes, or mental
tension, usually applied to pharmacological agents.

"Psychoactive medications" means medications pre-
scribed to improve or stabilize mood, mental status or behav-
ior. Psychoactive medications include anti psychotics/neuro-
leptics, atypical antipsychotics, antidepressants, stimulants,
sedatives/hypnotics, and antimania and antianxiety drugs.

"Qualified professional" means a person with at least
three years' experience working with individuals with devel-
opmental disabilities and as required by RCW 71A.12.220
(12).

"Restrictive procedure" means any procedure that
restricts a client's freedom of movement, restricts access to
client property, requires a client to do something which
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he/she does not want to do, or removes something the client
owns or has earned.

"Risk assessment" means an assessment done by a
qualified professional and as required by RCW 71A.12.230.

"Service provider" means a person or entity certified
by the department who delivers services and supports to meet
a client's identified needs. The term includes the state oper-
ated living alternative (SOLA) program.

"Support" means assistance a service provider gives a
client based on needs identified in the individual support
plan.

"Supported living" means instruction, supports, and
services provided by service providers to clients living in
homes that are owned, rented, or leased by the client or their
legal representative.

"Treatment team' means the program participant and
the group of people responsible for the development, imple-
mentation, and monitoring of the person's individualized sup-
ports and services. This group may include, but is not limited
to, the case manager, therapist, the service provider, employ-
ment/day program provider, and the person's legal represen-
tative and/or family, provided the person consents to the fam-
ily member's involvement.

"Vulnerable adult” includes a person:

(1) Sixty years of age or older who has the functional,
mental, or physical inability to care for himself or herself; or

(2) Found incapacitated under chapter 11.88 RCW; or

(3) Who has a developmental disability as defined under
RCW 71A.10.020; or

(4) Admitted to any facility; or

(5) Receiving services from home health, hospice, or
home care agencies licensed or required to be licensed under
chapter 70.127 RCW; or

(6) Receiving services from an individual provider.

"Willful" means the deliberate, or nonaccidental, action
or inaction by an alleged-perpetrater individual that he/she
knew or reasonably should have known could cause a nega-
tive outcome, including harm, injury, pain, or anguish.

WAC 388-101-3050 Application for initial certifica-
tion. (1) To apply for initial certification an applicant must
submit to the department:

(a) A letter of intent that includes:

(i) Contact information;

(i1) Geographical area of service; and

(iii) Type of service provided, including group home,
supported living, community protection, or group training
home.

(b) A completed and signed application on forms desig-
nated by the department;

(c) All attachments specified in the application and any
other information the department may request including but
not limited to:

(1) Administrator resumes;

(i1) Statements of financial stability;

(ii1) Professional references;

(iv) Relevant experiences and qualifications of the indi-
vidual or agency;

(v) On or after January 1, 2011, a certificate of comple-

tion of the instruction and support services staff training
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required under chapter 388-112 WAC, if the applicant may
provide instruction and support services to a client or may
supervise staff who provide such instruetion-and-sappert ser-
vices to-clients;-a-eertificate-of completion-of-the-instruetion

I . CF teaing od inel 28
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(vi) Assurances the applicant will not discriminate
against any client or employee.

(d) A copy of the license if applying for certification as a
group home;

(e) The name of the administrator of the program; and

(f) The department background authorization form for:

(i) The applicant;

(i1) Anyone associated with the applicant; and

(iii) The individual or individuals designated to serve as
administrator of the proposed program.

(2) The applicant must submit a revised application, if
any information on the application changes before the initial
certification is issued.

(3) The department will only process a completed appli-
cation.

(4) Each person named in the application for initial certi-
fication is considered separately and jointly by the depart-
ment.

(5) Based on the documentation received, the department
will notify the applicant in writing regarding the department's
certification decision.

(6) The applicant must comply with additional require-
ments identified in this chapter if intending to support com-
munity protection clients.

WAC 388-101-3250 Background checks—Washing-
ton state. (1) Service providers must follow the background
check requirements described in chapter 388-06 WAC and in
this chapter. In the event of an inconsistency, this chapter
applies. The service provider must also follow background
check requirements under WAC 388-101-3253.

(2) The service provider must obtain background checks
from the department for all administrators, employees, volun-
teers, students, and subcontractors who may have unsuper-
vised access to clients.

(3) The service provider must not allow the following
persons to have unsupervised access to clients until the ser-
vice provider receives the department's background check
results verifying that the person does not have any convic-
tions, pending criminal charges, or findings described in
WAC 388-101-3090:

(a) Administrators;

(b) Employees;

(c) Volunteers or students; and

(d) Subcontractors.

(4) If the background check results show that the individ-
ual has a conviction, pending criminal charge, or finding that
is not disqualifying under WAC 388-101-3090, then the ser-
vice provider must conduct a character, suitability, and com-
petence review as described in WAC 388-06-0190.

(5) The service provider must:

(a) Inform the person of the results of the background
check;

(b) Inform the person that they may request a copy in
writing of the results of the background check. If requested,
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a copy of the background check results must be provided
within ten working days of the request;

(c) Notify the department and other appropriate licensing
or certification agency of any person resigning or terminated
as a result of having a conviction record.

(6) The service provider must renew the Washington
state background check at least every thirty-six months and
keep current background check results for each administra-
tor, employee, volunteer, student, or subcontractor of a ser-
vice provider.

(7) Licensed boarding homes or adult family homes must
adhere to the current regulations in this chapter and in the
applicable licensing laws.

(8) Service providers must prevent unsupervised access
to clients by any administrator, employee, subcontractor, stu-
dent, or volunteer who has a disqualifying conviction, pend-
ing criminal charge, or finding described in WAC 388-101-
3090.

WAC 388-101-3258 Training requirements for staff
hired before January 1, 2011. The service provider must
ensure that staff hired before January 1, 2011 have meet the
training requirements under definedin WAC 388-101-3260
through 388-101-3300.

WAC 388-101-3302 Certified community residential
services and supports—General training requirements.
(1) On or after January 1, 20112, the service provider must

ensure the following must-meetthe instruction and support
services staff meet the training requirements ef under chapter
388-112 WAC, including orientation and safety training, and
basic training:

¥ corinitial Feati Lanoli ;

(ab) Administrators, hired on or after the effective date,
who may provide instruction and support services to clients
or who may supervise instruction and support services staff;
and

(be) Instruction and support services staff; including
their supervisors, who are hired on or after the effective date.

(2) On or after January 1, 2011, applicants for initial cer-
tification and applicants for change of ownership that are not
current providers, who may provide instruction and support
services to clients or may supervise instruction and support

services staff must meet the training requirements of chapter
388-112 WAC, including orientation and safety training, and

(32) Under RCW 18.88B.040 and chapter 246-980
WAC, certain persons including registered nurses, licensed
practical nurses, certified nursing assistants or persons who
are in an approved certified nursing assistant program are

exempt from long-term care worker training requirements.

The changes were made because of comments received
and to make the requirements clearer.
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SUMMARY OF COMMENTS RECEIVED

THE DEPARTMENT CONSIDERED ALL THE COMMENTS. THE
ACTIONS TAKEN IN RESPONSE TO THE COMMENTS, OR THE REA-
SONS NO ACTIONS WERE TAKEN, FOLLOW

WAC 388-101-3000 Definitions.

(1) Under the definition of "willful," delete the term "alleged
perpetrator” and replace with the term "individual."

A change was made in response to this comment. To be con-
sistent with wording used throughout the chapter, the defini-
tion of "willful" was changed as recommended.

WAC 388-101-3250 Background checks—Washington
state.

(1) Is subsection (5)(c) necessary? Who is the licensing or
certification agency?

A change was made in response to this comment. Language
was amended to clarify who service providers must notify.

WAC 388-101-3302 Certified community residential ser-
vices and supports—General training requirements.

(1) Clarify that the service provider is responsible to ensure
that instruction and support service staff meet training require-
ments.

(2) Clarify who is exempt from the long-term care worker
training requirements.

A change was made in response to this comment. Language
was amended to clarify that the service provider must ensure
that instruction and support services staff meet the training
requirements of chapter 388-112 WAC.

A change was made to add the statutory and rule references.

A final cost-benefit analysis is available by contacting
John Gaskell, P.O. Box 45600, Olympia, WA 98504-5600,
phone (360) 725-3210, fax (360) 438-7903, e-mail gaskejw
@dshs.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 5, Amended 4,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 5, Amended 4, Repealed 0.

Date Adopted: July 29, 2010.

Susan N. Dreyfus
Secretary

AMENDATORY SECTION (Amending WSR 08-02-022,
filed 12/21/07, effective 2/1/08)

WAC 388-101-3000 Definitions. "Abandonment"
means action or inaction by a person or entity with a duty of
care for a vulnerable adult that leaves the vulnerable person
without the means or ability to obtain necessary food, cloth-
ing, shelter, or health care.

"Abuse'" means:

(1) The willful action or inaction that inflicts injury,
unreasonable confinement, intimidation, or punishment of a
vulnerable adult;

(2) In instances of abuse of a vulnerable adult who is
unable to express or demonstrate physical harm, pain, or
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mental anguish, the abuse is presumed to cause physical
harm, pain, or mental anguish; and

(3) Abuse includes sexual abuse, mental abuse, physical
abuse, and exploitation of a vulnerable adult, which have the
following meanings:

(a) "Sexual abuse" means any form of nonconsensual
sexual contact, including but not limited to unwanted or inap-
propriate touching, rape, sodomy, sexual coercion, sexually
explicit photographing, and sexual harassment. Sexual abuse
includes any sexual contact between a staff person, who is
not also a resident or client, of a facility or a staff person of a
program authorized under chapter 71A.12 RCW, and a vul-
nerable adult living in that facility or receiving service from a
program authorized under chapter 71A.12 RCW, whether or
not it is consensual.

(b) "Physical abuse" means the willful action of inflict-
ing bodily injury or physical mistreatment. Physical abuse
includes, but is not limited to, striking with or without an
object, slapping, pinching, choking, kicking, shoving, prod-
ding, or the use of chemical restraints or physical restraints
unless the restraints are consistent with licensing and certifi-
cation requirements, and includes restraints that are other-
wise being used inappropriately.

(¢) "Mental abuse' means any willful action or inaction
of mental or verbal abuse. Mental abuse includes, but is not
limited to, coercion, harassment, inappropriately isolating a
vulnerable adult from family, friends, regular activity, and
verbal assault that includes ridiculing, intimidating, yelling,
or swearing.

(d) "Exploitation" means an act of forcing, compelling,
or exerting undue influence over a vulnerable adult causing
the vulnerable adult to act in a way that is inconsistent with
relevant past behavior, or causing the vulnerable adult to per-
form services for the benefit of another.

""Associated with the applicant'" means any person
listed on the application as a partner, officer, director, or
majority owner of the applying entity, or who is the spouse or
domestic partner of the applicant.
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"Case manager' means the division of developmental
disabilities case resource manager or social worker assigned
to a client.

"Certification" means a process used by the department
to determine if an applicant or service provider complies with
the requirements of this chapter and is eligible to provide cer-
tified community residential services and support to clients.

"Chaperone agreement" means a plan or agreement
that describes who will supervise a community protection
program client when service provider staff is not present.
This plan or agreement is negotiated with other agencies and
individuals who support the client, including the client's legal
representative and family.

"Chemical restraint" means the use of psychoactive
medications for discipline or convenience and not prescribed
to treat the client's medical symptoms.

"Client" means a person who has a developmental dis-
ability as defined in RCW 71A.10.020(3) and who also has
been determined eligible to receive services by the division
of developmental disabilities under chapter 71A.16 RCW.
For purposes of informed consent and decision making
requirements, the term "client" includes the client's legal rep-
resentative to the extent of the representative's legal author-
ity.

"Client services'" means instruction and support ser-
vices that service providers are responsible to provide as
identified in the client's individual support plan.

"Crisis diversion" means temporary crisis residential
services and supports provided to clients at risk of psychiatric
hospitalization and authorized by the division of develop-
mental disabilities.

"Crisis diversion bed services" means crisis diversion
that is provided in a residence maintained by the service pro-
vider.

"Crisis diversion support services' means crisis diver-
sion that is provided in the client's own home.

"Department" means the Washington state department
of social and health services.

"Financial exploitation' means the illegal or improper
use of the property, income, resources, or trust funds of the
vulnerable adult by any person for any person's profit or
advantage other than the vulnerable adult's profit or advan-
tage.

"Functional assessment' means a comprehensive eval-
uation of a client's challenging behavior(s). This evaluation is
the basis for developing a positive behavior support plan.

"Group home'" means a residence that is licensed as
either a boarding home or an adult family home by the
department under chapters 388-78A or 388-76 WAC. Group
homes provide community residential instruction, supports,
and services to two or more clients who are unrelated to the
provider.

"Group training home" means a certified nonprofit
residential facility that provides full-time care, treatment,
training, and maintenance for clients, as defined under RCW
71A.22.020(2).

"Immediate" or "immediately'" means within twenty-
four hours for purposes of reporting abandonment, abuse,
neglect, or financial exploitation of a vulnerable adult.
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"Individual financial plan" means a plan describing
how a client's funds will be managed when the service pro-
vider is responsible for managing any or all of the client's
funds.

"Individual instruction and support plan" means a
plan developed by the service provider and the client. The
individual instruction and support plan:

(1) Uses the information and assessed needs documented
in the individual support plan to identify areas the client
would like to develop;

(2) Includes client goals for instruction and support that
will be formally documented during the year; and

(3) Must contain or refer to other applicable support or
service information that describes how the client's health and
welfare needs are to be met (e.g. individual financial plan,
positive behavior support plan, cross system crisis plan, indi-
vidual support plan, individual written plan, client-specific
instructions).

"Individual support plan" means a document that
authorizes and identifies the division of developmental dis-
abilities paid services to meet a client's assessed needs.

"Instruction" means goal oriented teaching that is
designed for acquiring and enhancing skills.

"Instruction and support services staff" means long-
term care workers of the service provider whose primary job
function is the provision of instruction and support services
to clients. Instruction and support services staff shall also
include employees of the service provider whose primary job
function is the supervision of instruction and support services
staff. In addition, both applicants, prior to initial certifica-

tion, and administrators, prior to assuming duties, who may
provide instruction and support services to clients shall be
considered instruction and support services staff for the pur-
poses of the applicable training requirements of chapter 388-
112 WAC.

"Legal representative' means a person's legal guard-
ian, a person's limited guardian when the subject matter is
within the scope of the limited guardianship, a person's attor-
ney at law, a person's attorney in fact, or any other person
who is authorized by law to act for another person.

"Managing client funds" means that the service pro-
vider:

(1) Has signing authority for the client;

(2) Disperses the client's funds; or

(3) Limits the client's access to funds by not allowing
funds to be spent.

"Mechanical restraint" means a device or object,
which the client cannot remove, applied to the client's body
that restricts his/her free movement.

"Medication administration" means the direct appli-
cation of a prescribed medication whether by injection, inha-
lation, ingestion, or other means, to the body of the client by
an individual legally authorized to do so.

"Medication assistance'" means assistance with self
administration of medication rendered by a nonpractitioner to
a client receiving certified community residential services
and supports in accordance with chapter 69.41 RCW and
chapter 246-888 WAC.

"Medication service' means any service provided by a
certified community residential services and support provider
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related to medication administration or medication assistance
provided through nurse delegation and medication assistance.

"Neglect" means:

(1) A pattern of conduct or inaction by a person or entity
with a duty of care that fails to provide the goods and services
that maintain physical or mental health of a vulnerable adult,
or that fails to avoid or prevent physical or mental harm or
pain to a vulnerable adult; or

(2) An act or omission that demonstrates a serious disre-
gard of consequences of such a magnitude as to constitute a
clear and present danger to the vulnerable adult's health, wel-
fare, or safety, including but not limited to conduct prohibited
under RCW 9A.42.100.

"Physical intervention'" means the use of a manual
technique intended to interrupt or stop a behavior from occur-
ring. This includes using physical restraint to release or
escape from a dangerous or potentially dangerous situation.

"Physical restraint" means physically holding or
restraining all or part of a client's body in a way that restricts
the client's free movement. This does not include briefly
holding, without undue force, a client in order to calm
him/her, or holding a client's hand to escort the client safely
from one area to another.

"Psychoactive" means possessing the ability to alter
mood, anxiety level, behavior, cognitive processes, or mental
tension, usually applied to pharmacological agents.

"Psychoactive medications" means medications pre-
scribed to improve or stabilize mood, mental status or behav-
ior. Psychoactive medications include anti-psychotics/neu-
roleptics, atypical antipsychotics, antidepressants, stimu-
lants, sedatives/hypnotics, and antimania and antianxiety
drugs.

"Qualified professional" means a person with at least
three years' experience working with individuals with devel-
opmental disabilities and as required by RCW 71A.12.220
(12).

"Restrictive procedure" means any procedure that
restricts a client's freedom of movement, restricts access to
client property, requires a client to do something which
he/she does not want to do, or removes something the client
owns or has earned.

"Risk assessment" means an assessment done by a
qualified professional and as required by RCW 71A.12.230.

"Service provider'" means a person or entity certified
by the department who delivers services and supports to meet
a client's identified needs. The term includes the state oper-
ated living alternative (SOLA) program.

"Support" means assistance a service provider gives a
client based on needs identified in the individual support
plan.

"Supported living" means instruction, supports, and
services provided by service providers to clients living in
homes that are owned, rented, or leased by the client or their
legal representative.

"Treatment team' means the program participant and
the group of people responsible for the development, imple-
mentation, and monitoring of the person's individualized sup-
ports and services. This group may include, but is not limited
to, the case manager, therapist, the service provider, employ-
ment/day program provider, and the person's legal represen-
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tative and/or family, provided the person consents to the fam-
ily member's involvement.

"Vulnerable adult” includes a person:

(1) Sixty years of age or older who has the functional,
mental, or physical inability to care for himself or herself; or

(2) Found incapacitated under chapter 11.88 RCW; or

(3) Who has a developmental disability as defined under
RCW 71A.10.020; or

(4) Admitted to any facility; or

(5) Receiving services from home health, hospice, or
home care agencies licensed or required to be licensed under
chapter 70.127 RCW; or

(6) Receiving services from an individual provider.

"Willful" means the deliberate, or nonaccidental, action
or inaction by an ((alleged-perpetrater)) individual that he/she
knew or reasonably should have known could cause a nega-
tive outcome, including harm, injury, pain, ((and)) or
anguish.

(“Written—individual-plan'-means—aplan-developed
oroli ot ; . |

ent:))

AMENDATORY SECTION (Amending WSR 08-02-022,
filed 12/21/07, effective 2/1/08)

WAC 388-101-3050 Application for initial certifica-
tion. (1) To apply for initial certification an applicant must
submit to the department:

(a) A letter of intent that includes:

(1) Contact information;

(1) Geographical area of service; and

(iii) Type of service provided, including group home,
supported living, community protection, or group training
home.

(b) A completed and signed application on forms desig-
nated by the department;

(c) All attachments specified in the application and any
other information the department may request including but
not limited to:

(i) Administrator resumes;

(i1) Statements of financial stability;

(iii) Professional references;

(iv) Relevant experiences and qualifications of the indi-
vidual or agency; ((and))

(v) On or after January 1, 2011, a certificate of comple-

tion of the instruction and support services staff training
required under chapter 388-112 WAC, if the applicant may

provide instruction and support services to a client or may
supervise staff who provide such services; and

(vi) Assurances the applicant will not discriminate
against any client or employee.
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(d) A copy of the license if applying for certification as a
group home;
(e) The name of the administrator of the program; and

(f) ((Pepartment-eriminal-history-background-eheek-en
forms-designated-by-the-department-for-the)) The department
background authorization form for:

(i) The applicant;

(i1) Anyone associated with the applicant; and

(iii) The individual or individuals designated to serve as
administrator of the proposed program.

(2) The applicant must submit a revised application, if
any information on the application changes before the initial
certification is issued.

(3) The department will only process a completed appli-
cation.

(4) Each person named in the application for initial certi-
fication is considered separately and jointly by the depart-
ment.

(5) Based on the documentation received, the department
will notify the applicant in writing regarding the department's
certification decision.

(6) The applicant must comply with additional require-
ments identified in this chapter if intending to support com-
munity protection clients.

AMENDATORY SECTION (Amending WSR 08-02-022,
filed 12/21/07, effective 2/1/08)

WAC 388-101-3220 Administrator responsibilities
and training. (1) The service provider must ensure that the
administrator delivers services to clients consistent with this
chapter, and the department's residential services contract.
This includes but is not limited to:

(D)) (a) Overseeing all aspects of staffing, such as
recruitment, staff training, and performance reviews;

((&))) (b) Developing and maintaining policies and pro-
cedures that give staff direction to provide appropriate ser-
vices and support as required by this chapter and the depart-
ment contract; and

((3))) (c) Maintaining and securely storing client, per-
sonnel, and financial records.

(2) Before assuming duties, an administrator hired on or
after January 1, 2011, must complete the instruction and sup-
port services staff training requirements under chapter 388-

112 WAC if the administrator may provide instruction and
support services to clients or may supervise instruction and

support services staff.

NEW SECTION

WAC 388-101-3245 Background check—General.
(1) Background checks conducted by the department and
required in this chapter include but are not limited to:

(a) Washington state background checks including:

(i) Department and department of health findings; and

(i1) Criminal background check information from the
Washington state patrol and Washington state courts; and

(b) After January 1, 2012, a national fingerprint-based
check in accordance with RCW 74.39A.055.
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(2) Nothing in this chapter should be interpreted as
requiring the employment of a person against the better judg-
ment of the service provider.

AMENDATORY SECTION (Amending WSR 10-03-065,
filed 1/15/10, effective 2/15/10)

WAC 388-101-3250 Background checks—Washing-
ton state. (1) Service providers must follow the background
check requirements described in chapter 388-06 WAC and in
this chapter. In the event of an inconsistency, this chapter
applies. The service provider must also follow background
check requirements under WAC 388-101-3253.

(2) The service provider must obtain background checks

((ineluding butnotlimited-to-backeround-inquiries-and-erim-
inal-histery-diselosure)) from the department for all adminis-
trators, employees, volunteers, students, and subcontractors
who may have unsupervised access to clients.

(3) The service provider must not allow the following
persons to have unsupervised access to clients until the ser-
vice provider receives the department's background check
results ((fremthe-department)), verifying that the person does
not have any convictions, pending criminal charges, or find-
ings described in WAC 388-101-3090:

(a) Administrators;

(b) Employees;

(c) Volunteers or students; and

(d) Subcontractors.

(4) If the background check results show that the individ-
ual has a conviction, pending criminal charge, or finding that
is not disqualifying under WAC 388-101-3090, then the ser-
vice provider must conduct a character, suitability, and com-
petence review as described in WAC 388-06-0190.

5) ((Pefseﬂs—}deﬂﬁﬂed—m—subsee&eﬂ—@)—ef—ﬁm—see&eﬂ

£6))) The service provider must ((netify)):
(a) Inform the person((-withinten-days)) of ((reeetving))

the ((result-thathe-orshe-mayrequest-aeopy)) results of the
background check;

(b) Inform the person that they may request a copy in
writing of the results of the background check. If requested,
a copy of the background check results must be provided

within ten working days of the request;
(c) Notify the department and other appropriate licensing

or certification agency of any person resigning or terminated
as a result of having a conviction record.

((D)) (6) The service provider must renew the Washing-
ton state background check at least every thirty-six months
and keep current ((department)) background ((eheeks)) check
results for each administrator, employee, volunteer, student,
or subcontractor of a service provider.

((68))) (1) Licensed boarding homes or adult family
homes must adhere to the current regulations in this chapter
and in the applicable licensing laws.
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((9Y)) (8) Service providers must prevent unsupervised
access to clients by any administrator, employee, subcontrac-
tor, student, or volunteer who has a disqualifying conviction,
pending criminal charge, or finding described in WAC 388-
101-3090.

(« .

requring y o .)

NEW SECTION

WAC 388-101-3253 National fingerprint based back-
ground checks—Required. In addition to background
checks required under WAC 388-101-3250:

(1) After January 1, 2012, applicants for initial certifica-
tion and applicants for change of ownership that are not cur-
rent providers, must have a background check that includes a
national fingerprint-based background check.

(2) The service provider must ensure that staff who pro-
vide instruction and support services to clients, and are hired
on or after January 1, 2012, submit a background check that
includes a national fingerprint based background check.

NEW SECTION

WAC 388-101-3255 Background checks—Provi-
sional hire—Pending results. (1) Persons identified in
WAC 388-101-3250(2) who are hired on or before January 1,
2012 and who have lived in Washington state less than three
years, or who are otherwise required to complete a finger-
print-based background check, may be hired for a one hun-
dred twenty-day provisional period when:

(a) The person is not disqualified based on the initial
results of the background check from the department; and

(b) A national fingerprint-based background is pending.

(2) Persons identified in WAC 388-101-3250(2) who are
hired after January 1, 2012, may be hired for a one hundred
twenty-day provisional period when:

(a) The person is not disqualified based on the initial
result of the background check from the department; and

(b) A national fingerprint-based background check is
pending.

NEW SECTION

WAC 388-101-3258 Training requirements for staff
hired before January 1, 2011. The service provider must
ensure that staff hired before January 1, 2011 have met the
training requirements under WAC 388-101-3260 through
388-101-3300.

NEW SECTION

WAC 388-101-3302 Certified community residential
services and supports—General training requirements.
(1) On or after January 1, 2011, the service provider must
ensure the following instruction and support services staff
meet the training requirements under chapter 388-112 WAC,
including orientation and safety training, and basic training:
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(a) Administrators, hired on or after the effective date,
who may provide instruction and support services to clients
or may supervise instruction and support services staff; and

(b) Instruction and support services staff including their
supervisors, who are hired on or after the effective date.

(2) On or after January 1, 2011, applicants for initial cer-
tification and applicants for change of ownership that are not
current providers, who may provide instruction and support
services to clients or may supervise instruction and support
services staff must meet the training requirements of chapter
388-112 WAC, including orientation and safety training, and
basic training.

(3) Under RCW 18.88B.040 and chapter 246-980 WAC,
certain persons including registered nurses, licensed practical
nurses, certified nursing assistants or persons who are in an
approved certified nursing assistant program are exempt from
long-term care worker training requirements.

WSR 10-16-085
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Aging and Disability Services Administration)
[Filed July 30, 2010, 11:30 a.m., effective January 1, 2011]

Effective Date of Rule: January 1, 2011.

Purpose: The purpose of this proposed rule making is to
consider making clarifying changes and to implement chap-
ters 74.39A and 18.88B RCW as codified from Initiative
Measure No. 1029 and E2SHB 2284, chapter 361, Laws of
2007.

The department is proposing new sections WAC 388-
78A-2461 Background check—General, 388-78 A-2462
Background check—Washington state—Who is required to
have, 388-78 A-2463 Background check—National finger-
print checks—Who is required to have, 388-78 A-2464 Back-
ground check—Process, 388-78A-2465 Background
check—Results, 388-78 A-2466 Background check—Valid
for two years, 388-78A-2467 Background check—Sharing
by health care facilities, 388-78 A-2468 Background check—
Conditional hire—Pending results, 388-78 A-2469 Back-
ground check—Disclosure statement, 388-78A-2471 Back-
ground check—Confidentiality—Use restricted—Retention,
and 388-78 A-2474 Training and home care aide certification.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-78A-2450 Staff, 388-78A-2470 Crimi-
nal history disclosure and background checks, 388-78 A-2490
Specialized training for developmental disabilities, 388-78 A-
2500 Specialized training for mental illness, 388-78 A-2510
Specialized training for dementia, 388-78A-2550 Adminis-
trator training documentation, 388-78 A-2750 Application
process, and 388-78A-3190 Denial, suspension, revocation,
or nonrenewal of license statutorily required.

Statutory Authority for Adoption: Chapters 18.20 and
74.39A RCW.

Adopted under notice filed as WSR 10-10-119 on May 5,
2010.
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Changes Other than Editing from Proposed to Adopted
Version: Changes, other than editing changes are shown with
new language underlined and deleted text lined through.

AMENDATORY SECTION (Amending WSR 04-16-065,
filed 7/30/04, effective 9/1/04)

WAC 388-78A-2450 Staff. (1) Each boarding home
must provide sufficient, trained staff persons to:

(a) Furnish the services and care needed by each resident
consistent with his or her negotiated service agreement;

(b) Maintain the boarding home free of safety hazards;
and

(c) Implement fire and disaster plans.

(2) The boarding home must:

(a) Develop and maintain written job descriptions for the
administrator and each staff position and provide each staff
person with a copy of his or her job description before or
upon the start of employment;

(b) Verify staff persons' work references prior to hiring;

(¢) Verify prior to hiring that staff persons have the
required licenses, certification, registrations, or other creden-
tials for the position, and that such licenses, certifications,
registrations, and credentials are current and in good stand-
ing;

(d) Document and retain for twelve weeks, weekly staft-
ing schedules, as planned and worked;

(e) Ensure all resident care and services are provided
only by staff persons who have the training, credentials,
experience and other qualifications necessary to provide the
care and services;

(f) Ensure at least one caregiver, who is eighteen years of
age or older and has current cardiopulmonary resuscitation
and first aid cards, is present and available to assist residents
at all times:

(i) When one or more residents are present on the board-
ing home premises; and

(i1) During boarding home activities off of the boarding
home premises.

(g) Ensure caregiver provides on-site supervision of any
resident voluntarily providing services for the boarding
home;

(h) Provide staff orientation and appropriate training for
expected duties, including:

(1) Organization of boarding home;

(i1) Physical boarding home layout;

(iii) Specific duties and responsibilities;

(iv) How to report resident abuse and neglect consistent
with chapter 74.34 RCW and boarding home policies and
procedures;

(v) Policies, procedures, and equipment necessary to
perform duties;

(vi) Needs and service preferences identified in the nego-
tiated service agreements of residents with whom the staff
persons will be working; and

(vii) Resident rights, including without limitation, those
specified in chapter 70.129 RCW.

(1) Develop and implement a process to ensure caregiv-
ers:

(i) Acquire the necessary information from the pread-
mission assessment, on-going assessment and negotiated ser-
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vice agreement relevant to providing services to each resident
with whom the caregiver works;

(i1) Are informed of changes in the negotiated service
agreement of each resident with whom the caregiver works;
and

(iii) Are given an opportunity to provide information to
responsible staff regarding the resident when assessments
and negotiated service agreements are updated for each resi-
dent with whom the caregiver works.

(j) Ensure all caregivers have access to resident records
relevant to effectively providing care and services to the res-
ident.

(3) The boarding home must:

(a) Protect all residents by ensuring any staff person sus-
pected or accused of abuse, neglect, financial exploitation, or
abandonment does not have access to any resident until the
boarding home investigates and takes action to ensure resi-
dent safety;

(b) Not interfere with the investigation of a complaint,
coerce a resident or staff person regarding cooperating with a
complaint investigation, or conceal or destroy evidence of
alleged improprieties occurring within the boarding home;

(c) Prohibit staff persons from being directly employed
by a resident or a resident's family during the hours the staff
person is working for the boarding home;

(d) Maintain the following documentation on the board-
ing home premises, during employment, and at least two
years following termination of employment:

(1) Staff orientation and training or certification pertinent
to duties, including, but not limited to:

(A) Training required by chapter 388-112 WAC;

(B) Home care aide certification as required by this
chapter and chapter 246-980 WAC;

(C) Cardiopulmonary resuscitation;

(D) First aid; and

(E) HIV/AIDS training.

(i) Disclosure statements and background checks as
required in WAC 388-78A-2461 through 388-78 A-2471; and

(iii) Documentation of contacting work references and
professional licensing and certification boards as required by
subsection (2) of this section.

(4) The boarding home is not required to keep on the
boarding home premises, staff records that are unrelated to
staff performance of duties. Such records include, but are not

limited to, pay records, and health and insurance benefits for
staff.

[Statutory Authority: RCW 18.20.090 (2004 ¢ 142 § 19) and
chapter 18.20 RCW. 04-16-065, § 388-78A-2450, filed
7/30/04, effective 9/1/04.]

NEW SECTION

WAC 388-78A-2462 Background check—Washing-
ton state—Who is required to have. (1) Applicants, as
defined in WAC 388-78A-2740, are required to have a Wash-
ington state background check before licensure.

(2) The boarding home must ensure the following have
Washington state background checks:
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(a) Caregivers, including volunteers who are not resi-
dents, and students who may have unsupervised access to res-
idents;

(b) Administrators;

(c) Licensee;

(d) Staff persons;

(e) Managers; and

(f) Contractors who may have unsupervised access to
residents.

NEW SECTION

WAC 388-78A-2463 Background check—National
fingerprint checks—Who is required to have. (1) After
January 1, 2012, applicants for a boarding home license must
have a background check that includes a national fingerprint-
based background check.

(2) The boarding home must ensure that all caregivers
hired after January 1, 2012 have a background check that
includes a national fingerprint-based background check.

(3) For the purpose of this section, the term "caregiver"

has the same meaning as the term "long-term care worker" as
defined in RCW 74.39A.009.

NEW SECTION

WAC 388-78A-2465 Background check—Results.
(1) The boarding home must not allow the persons listed in
WAC 388-78A-2462(2) to have unsupervised access to resi-
dents until the boarding home receives background check
results from the department verifying that the person does not
have any convictions, or findings described in WAC 388-
78A-2470.

(2) If the background check results show that the person
has a conviction or finding that is not disqualifying under
WAC 388-78A-2470, then the boarding home must deter-
mine whether the person has the character, suitability and
competence to work with vulnerable adults in long-term care.

(3) The boarding home must:

(a) Inform the person of the results of the background
check;

(b) Inform the person that they may request a copy of the
results of the background check. If requested, a copy of the
background check results must be provided within ten days
of the request; and

(c) Notify the department and other appropriate licensing
or certification agency of any person resigning or terminated
as a result of having a conviction record.

AMENDATORY SECTION (Amending WSR 10-03-066,

filed 1/15/10, effective 2/15/10)

WAC 388-78A-2470 Background check—Employ-
ment- dlsquallfymg information. (3)}))-Until-the boarding

%46%—1—f—t-he—mdmdﬁa-l—h-as—beeﬁ— The boarding home must
not allow an individual described in WAC 388-78 A-2462 to
have unsupervised access to residents, as defined in RCW
43.43.830, if the individual has been:
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(1) Convicted of a "crime against children or other per-
sons" as defined in RCW 43.43.830, unless the crime is sim-
ple assault, assault in the fourth degree, or prostitution and
more than three years has passed since the last conviction;

(2) Convicted of "crimes relating to financial exploita-
tion" as defined in RCW 43.43.830, unless the crime is theft
in the third degree, and more than three years have passed
since conviction, or unless the crime is forgery or theft in the
second degree and more than five years has passed since con-
viction;

(3) Convicted of:

(a) Violation of the imitation controlled substances act
(VICSA);

(b) Violation of the uniform controlled substances act
(VUCSA);

(c) Violation of the uniform legend drug act (VULDA);
or

(d) Violation of the uniform precursor drug act
(VUPDA);

(4) Convicted of sending or bringing into the state depic-
tions of a minor engaged in sexually explicit conduct;

(5) Convicted of criminal mistreatment;

(6) Convicted of a crime in federal court or in any other
state, and the department determines that the crime is equiva-
lent to a crime described in this subsection;

(7) Fhebeardinghememust-not-alloewunsupervised
tayBeen+Found to have abused, neglected, financially
exploited or abandoned a minor or vulnerable adult by a court
of law or a disciplining authority, including the department of
health;

) 8
Found to have abused or neglected a child and that finding is:

(1) Listed on the department's background check central
unit (BCCU) report; or

(i1) Disclosed by the individual, except for finding made
before December, 1998.

te) (9) Afinding-of abuse;negleetexplotation-oraban-
donment-ofa—vulnerable-adult-thatis: Found to have abused,

neglected, financially exploited or abandoned a vulnerable
adult and that finding is:

(a) Listed on any registry, including the department's
registry;

(b) Listed on the department's background check central
unit (BCCU) report; or

(c) Disclosed by the individual, except for adult protec-
tive services findings made before October, 2003.

[Statutory Authority: Chapter 18.20 RCW. 10-03-066, §
388-78A-2470, filed 1/15/10, effective 2/15/10. Statutory
Authority: Chapters 18.20 and 74.34 RCW. 09-01-052, §
388-78A-2470, filed 12/10/08, effective 1/10/09. Statutory
Authority: RCW 18.20.090 and chapters 18.20 and 74.34
RCW. 08-05-099, § 388-78A-2470, filed 2/15/08, effective
3/17/08. Statutory Authority: RCW 18.20.090. 06-01-047,
§ 388-78A-2470, filed 12/15/05, effective 1/15/06. Statutory
Authority: RCW 18.20.090 (2004 ¢ 142 § 19) and chapter
18.20 RCW. 04-16-065, § 388-78A-2470, filed 7/30/04,
effective 9/1/04.]
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NEW SECTION

WAC 388-78A-2474 Training and home care aide
certification. (1) The boarding home must ensure staff per-
sons hired before January 1, 2011 meet training requirements
in effect on the date hired, including requirements in chapter
388-112 WAC.

(2) The boarding home must ensure all boarding home
administrators, or their designees, and caregivers hired on or
after January 1, 2011 meet the long-term care worker training
requirements of chapter 388-112 WAC, including but not
limited to:

(a) Orientation and safety;

(b) Basic;

(c) Specialty for dementia, mental illness and/or devel-
opmental disabilities when serving residents with any of
those speeial-needs—as-aprimary-diagnesis primary special
needs.;

(d) Cardiopulmonary resuscitation and first aid; and

(e) Continuing education.
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(3) The boarding home must ensure all persons listed in
subsection (2) of this section;#ust obtain the home-care aide
certification as required by chapter 246-980 WAC.

(4) Under RCW 18.88B.040 and chapter 246-980 WAC,

certain persons including exemptfrom-subseetion(2)-and-(3)
thi o ineluded Lrmited tor

are registered nurses, licensed practical nurses, certified nurs-
ing assistants, or persons who are in an approved certified
nursing assistant program are exempt from long-term care
worker training requirements::-ane
; 8) EI E.m.diﬁg hﬁlﬁ.ﬁ ElEﬁ'iﬁilSFtElEEfs ith-e-eurrent nursing

(5) For the purpose of this section, the term "caregiver"
has the same meaning as the term "long-term care worker" as
defined in RCW 74.39A.009.

The changes were made because:

Of the comments received to make the requirements
clearer.

SUMMARY OF COMMENTS RECEIVED

THE DEPARTMENT CONSIDERED ALL THE COMMENTS. THE

ACTIONS TAKEN IN RESPONSE TO THE COMMENTS, OR THE REA-

SONS NO ACTIONS WERE TAKEN, FOLLOW.

General: Concern about the length of time it takes to process
background checks.

This comment will be forwarded to DSHS's background check
central unit (BCCU), which is responsible for background
check processing issues.

The department's turnaround time for processing background
checks has decreased dramatically due to a number of
improvements within the background check unit. As of July
20 2010, general background checks are processed in five

business days. Priority processing (for new hires) takes two
business days.

As defined in WAC 388-78A-2020 replace the term "care-
giver" with definitions for "direct care worker" and "long-term
care worker" to eliminate confusion.

WAC 388-78A-2020, definition is currently not open for
amendment.

The following statement was added to WAC 388-78A-2463
and 388-78A-2474: "For the purpose of this section, the term
"caregiver" has the same meaning as the term "long-term care
worker" as defined in RCW 74.394.009."

There are numerous sections in the WAC chapter that include
the terms caregiver and staff. We will be looking at the use of
terms at a later WAC chapter review.

WAC 388-78A-2450, proposed changes in this WAC and
chapter 388-112 WAC, eliminate the orientation training
requirement for certain staff, such as volunteers, making it
inconsistent with statutory requirements.

No change was made.

WAC 388-78A-2450 (2)(h) includes requirements for the
boarding home to provide staff orientation and appropriate
training for expected duties. Staff person is broadly defined in
the definition section and includes volunteers.

Details about this training requirement can be found in chapter
388-112 WAC. All comments or concerns related to training
requirements have been forwarded to the DSHS division
responsible for implementing the training requirements.

WAC 388-78A-2462, concern about requiring background
checks for all contracted personnel.

A clarifying change was made.

[23]
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SUMMARY OF COMMENTS RECEIVED

THE DEPARTMENT CONSIDERED ALL THE COMMENTS. THE
ACTIONS TAKEN IN RESPONSE TO THE COMMENTS, OR THE REA-
SONS NO ACTIONS WERE TAKEN, FOLLOW.

Returned to current rule language in regards to contractors.

WAC 388-78A-2463, the requirement to have applicants for
boarding home license obtain national fingerprint background
check goes beyond the language in the initiative and statute.

No change was made.

The rules affecting long-term care workers are explicitly and
specifically required by law (chapters 74.39A and 18.88B
RCW) and the rules affecting applicants are procedural rules
as defined in RCW 34.05.328 (5)(c)(1).

WAC 388-78 A-2465(1), requiring all newly-hired staff to
work with direct supervision while pending background check
is unreasonable due to the amount of time (up to three months)
it takes to process background checks.

No change was made.

There is no reference to "direct supervision" in WAC 388-
78A-2465(1) only "unsupervised access."

Under RCW 18.20.125(4) no licensee, administrator, or staff,
or prospective licensee, administrator, or staff, with a stipu-
lated finding of fact, conclusion of law, and agreed order, or
finding of fact, conclusion of law, or final order issued by a
disciplining authority, a court of law, or entered into the state
registry finding him or her guilty of abuse, neglect, exploita-
tion, or abandonment of a minor or a vulnerable adult as
defined in chapter 74.34 RCW shall be employed in the care
of and have unsupervised access to vulnerable adults.

WAC 388-78A-2465 (3)(c), unclear about the requirement for
providers to notify both the department and the licensing
agency about resignations/terminations due to background
check result.

A clarifying change was made.

For clarity the word "other" was added before "appropriate
licensing or certification agency" to distinguish DSHS from
other agencies, e.g. the department of health.

WAC 388-78A-2470, this section is in conflict with WAC
388-78A-2468 Conditional hires; and clarity needed to distin-
guish disqualifying crimes from those findings limiting the
ability of an individual from providing unsupervised care.

Unclear about the definition of the word "successful."”

Include in this section the information on requesting an excep-
tion to rule for certain disqualifying crimes, e.g. drug crimes.

A clarifying change was made.

The section was changed to clarify that the boarding home
must not allow unsupervised access to residents if an individ-
ual has crimes or findings listed in WAC 388-78A-2470 as
defined in RCW 43.43.830. The boarding home makes the
decision who to hire.

The reference to "successful background check" was deleted
with the above clarifying language.

No change made.

Exceptions to rule are handled on a case-by-case basis and are
not put in WAC.

WAC 388-78A-2474, add "under RCW 18.88B.040 and chap-
ter 246-980 WAC" to clarify who is exempt from the long-
term care worker training requirements.

A change was made to add the statutory and rule references.

Permanent
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SUMMARY OF COMMENTS RECEIVED

THE DEPARTMENT CONSIDERED ALL THE COMMENTS. THE
ACTIONS TAKEN IN RESPONSE TO THE COMMENTS, OR THE REA-
SONS NO ACTIONS WERE TAKEN, FOLLOW.

A clarifying change was also made requiring boarding homes
to ensure that long-term care worker training and certification
requirements are met.

WAC 388-78A-2490, 388-78A-2500, and 388-78A-2510,
change the language to require specialty training if the devel-
opmental disability, mental illness or dementia is resident's
"primary diagnosis" as opposed to "primary special need."
This will make the sections consistent with WAC 388-78A-
2474 (2)(c) that already refers to these special needs as "pri-
mary diagnoses."

The proposed language is consistent with chapter 388-112
WAC.

To be consistent with WAC 388-78A-2490, 388-78 A-2500,
and 388-78 A-2510 and chapter 388-112 WAC, a clarifying
change was made to WAC 388-78 A-2474 to delete "primary
diagnosis" and insert "primary" "special needs."

A clarifying change was also made requiring boarding homes
to ensure that long-term care worker training and certification

requirements are met.

A final cost-benefit analysis is available by contacting
Judy Johnson, P.O. Box 45600, Olympia, WA 98504-5600,
phone (360) 725-2591, fax (360) 438-7903, e-mail johnsjm1
(@dshs.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 3, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 8§,
Amended 7, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 11, Amended 8, Repealed 0.

Date Adopted: July 29, 2010.

Susan N. Dreyfus

Secretary

AMENDATORY SECTION (Amending WSR 04-16-063,
filed 7/30/04, effective 9/1/04)

WAC 388-78A-2450 Staff. (1) Each boarding home
must provide sufficient, trained staff persons to:

(a) Furnish the services and care needed by each resident
consistent with his or her negotiated service agreement;

(b) Maintain the boarding home free of safety hazards;
and

(c) Implement fire and disaster plans.

(2) The boarding home must:

(a) Develop and maintain written job descriptions for the
administrator and each staff position and provide each staff
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person with a copy of his or her job description before or
upon the start of employment;

(b) Verify staff persons' work references prior to hiring;

(c) Verify prior to hiring that staff persons have the
required licenses, certification, registrations, or other creden-
tials for the position, and that such licenses, certifications,
registrations, and credentials are current and in good stand-
ng;

(d) Document and retain for twelve weeks, weekly staff-
ing schedules, as planned and worked;

(e) Ensure all resident care and services are provided
only by staff persons who have the training, credentials,
experience and other qualifications necessary to provide the
care and services;

(f) Ensure at least one caregiver, who is eighteen years of
age or older and has current cardiopulmonary resuscitation
and first-aid cards, is present and available to assist residents
at all times:

(i) When one or more residents are present on the board-
ing home premises; and

(i1) During boarding home activities off of the boarding
home premises.

(g) Ensure caregiver provides on-site supervision of any
resident voluntarily providing services for the boarding
home;

(h) Provide staff orientation and appropriate training for
expected duties, including:

(i) Organization of boarding home;

(i1) Physical boarding home layout;

(iii) Specific duties and responsibilities;

(iv) How to report resident abuse and neglect consistent
with chapter 74.34 RCW and boarding home policies and
procedures;

(v) Policies, procedures, and equipment necessary to
perform duties;

(vi) Needs and service preferences identified in the nego-
tiated service agreements of residents with whom the staff
persons will be working; and
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(vii) Resident rights, including without limitation, those
specified in chapter 70.129 RCW.

(i) Develop and implement a process to ensure caregiv-
ers:

(i) Acquire the necessary information from the pread-
mission assessment, on-going assessment and negotiated ser-
vice agreement relevant to providing services to each resident
with whom the caregiver works;

(i) Are informed of changes in the negotiated service
agreement of each resident with whom the caregiver works;
and

(iii) Are given an opportunity to provide information to
responsible staff regarding the resident when assessments
and negotiated service agreements are updated for each resi-
dent with whom the caregiver works.

(j) Ensure all caregivers have access to resident records
relevant to effectively providing care and services to the res-
ident.

(3) The boarding home must:

(a) ((E}asufefthat—st&fﬁpefseﬂs—meet—fhe%aiﬁmg—feqtﬁfe-

b)) Protect all residents by ensuring any staff person
suspected or accused of abuse, neglect, financial exploitation,
or abandonment does not have access to any resident until the
boarding home investigates and takes action to ensure resi-
dent safety;

((€e))) (b) Not interfere with the investigation of a com-
plaint, coerce a resident or staff person regarding cooperating
with a complaint investigation, or conceal or destroy evi-
dence of alleged improprieties occurring within the boarding
home;

((68))) (c) Prohibit staff persons from being directly
employed by a resident or a resident's family during the hours
the staff person is working for the boarding home;

((€e))) (d) Maintain the following documentation on the
boarding home premises, during employment, and at least
two years following termination of employment:

(1) Staff orientation and training or certification pertinent
to duties, including, but not limited to:

(A) Training required by chapter 388-112 WAC(G

delegation—cere-tratningand-continuingedueation));
(B) Home care aide certification as required by this
chapter and chapter 246-980 WAC:

(C) Cardiopulmonary resuscitation;

((©))) (D) First aid; and

((»)) (E) HIV/AIDS training.

(1) ((CGriminalhistery)) Disclosure statements and back-
ground checks as required in WAC ((388-78A-2470)) 388-
78A-2461 through 388-78A-2471; and

(iii) Documentation of contacting work references and
professional licensing and certification boards as required by
subsection (((1})) (2) of this section.

(4) The boarding home is not required to keep on the
boarding home premises, staff records that are unrelated to
staff performance of duties. Such records include, but are not
limited to, pay records, and health and insurance benefits for
staff.
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NEW SECTION

WAC 388-78A-2461 Background check—General.
Background checks conducted by the department and
required in this chapter include but are not limited to:

(1) Washington state background checks including:

(a) Department and department of health findings;

(b) Criminal background check information from the
Washington state patrol and the Washington state courts;

(2) After January 1, 2012, a national fingerprint-based
check in accordance with RCW 74.39A.055.

(3) Nothing in this chapter should be interpreted as
requiring the employment of a person against the better judg-
ment of the boarding home.

(4) In addition to chapter 18.20 RCW, these rules are
authorized by RCW 43.20A.710, RCW 43.43.830 through
43.43.842 and RCW 74.39A.050(8).

NEW SECTION

WAC 388-78A-2462 Background check—Washing-
ton state—Who is required to have. (1) Applicants, as
defined in WAC 388-78A-2740, are required to have a Wash-
ington state background check before licensure.

(2) The boarding home must ensure the following have
Washington state background checks:

(a) Caregivers, including volunteers who are not resi-
dents, and students who may have unsupervised access to res-
idents;

(b) Administrators;

(c) Licensee;

(d) Staff persons;

(e) Managers; and

(f) Contractors who may have unsupervised access to
residents.

NEW SECTION

WAC 388-78A-2463 Background check—National
fingerprint checks—Who is required to have. (1) After
January 1, 2012, applicants for a boarding home license must
have a background check that includes a national fingerprint-
based background check.

(2) The boarding home must ensure that all caregivers
hired after January 1, 2012 have a background check that
includes a national fingerprint-based background check.

(3) For the purpose of this section, the term "caregiver"
has the same meaning as the term "long-term care worker" as
defined in RCW 74.39A.0009.

NEW SECTION

WAC 388-78A-2464 Background check—Process.
(1) Before the boarding home employs, directly or by con-
tract, an administrator, staff person or caregiver, or accepts as
a caregiver, any volunteer who is not a resident, or student,
the home must:

(a) Require the person to complete a DSHS background
authorization form; and



Washington State Register, Issue 10-17

(b) Send the completed form to the department's back-
ground check central unit (BCCU), including any additional
documentation and information requested by the department.

(2) For purposes of this section, the administrator is pre-
sumed to provide direct care.

NEW SECTION

WAC 388-78A-2465 Background check—Results.
(1) The boarding home must not allow the persons listed in
WAC 388-78A-2462(2) to have unsupervised access to resi-
dents until the boarding home receives background check
results from the department verifying that the person does not
have any convictions, or findings described in WAC 388-
78A-2470.

(2) If the background check results show that the person
has a conviction or finding that is not disqualifying under
WAC 388-78A-2470, then the boarding home must deter-
mine whether the person has the character, suitability and
competence to work with vulnerable adults in long-term care.

(3) The boarding home must:

(a) Inform the person of the results of the background
check;

(b) Inform the person that they may request a copy of the
results of the background check. If requested, a copy of the
background check results must be provided within ten days
of the request; and

(c) Notify the department and other appropriate licensing
or certification agency of any person resigning or terminated
as a result of having a conviction record.

NEW SECTION

WAC 388-78A-2466 Background check—Valid for
two years. A Washington state background check is valid for
two years from the initial date it is conducted. The boarding
home must ensure:

(1) A new DSHS background authorization form is sub-
mitted to BCCU every two years for individuals listed in
WAC 388-78A-2462; and

(2) There is a valid Washington state background check
for all individuals listed in WAC 388-78A-2462.

NEW SECTION

WAC 388-78A-2467 Background check—Sharing by
health care facilities. In accordance with RCW 43.43.832 a
health care facility may share Washington state background
check results with other health care facilities under certain
circumstances. Results of the national fingerprint checks
may not be shared. For the purposes of this section health
care facility means a nursing home licensed under chapter
18.51 RCW, a boarding home license under chapter 18.20
RCW, or an adult family home licensed under chapter 70.128
RCW.

(1) The health care facility may, upon request from
another health care facility, share completed Washington
state background check results only if:

(a) The health care facility sharing the background check
information is reasonably known to be the person's most
recent employer;
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(b) No more than twelve months has elapsed between the
date the individual was last employed at a licensed health
care facility and the date of the individual's current employ-
ment application;

(c) The background check is no more than two years old;
and

(d) The boarding home has no reason to believe the indi-
vidual has or may have a disqualifying conviction or finding
as described in WAC 388-78A-2470.

(2) The boarding home may also establish, maintain and
follow a written agreement with home health, hospice, or
home care agencies licensed under chapter 70.127 RCW or
nursing pools registered under chapter 18.52C RCW in order
to ensure that the agency or pool staff meet the requirements
of WAC 388-78A-2470.

NEW SECTION

WAC 388-78A-2468 Background check—Condi-
tional hire—Pending results. The boarding home may con-
ditionally hire an individual described in WAC 388-78A-
2462, directly or by contract, pending the result of a back-
ground check, provided that the boarding home:

(1) Submits the background authorization form for the
individual to the department no later than one business day
after the individual starts working;

(2) Requires the individual to sign a disclosure state-
ment, and the individual denies having been convicted of a
disqualifying crime or have a disqualifying finding under
WAC 388-78A-2470;

(3) Has received three positive references for the individ-
ual;

(4) Does not allow the individual to have unsupervised
access to any resident;

(5) Ensures direct supervision, of the individual, as
defined in RCW 18.20.270; and

(6) Ensures that the person is competent, and receives the
necessary training to perform assigned tasks.

NEW SECTION

WAC 388-78A-2469 Background check—Disclosure
statement. (1) Prior to first starting his or her duties, the
boarding home must require each individual described in
WAC 388-78A-2462 to make disclosures, consistent with
RCW 43.43.834(2). The disclosures must be in writing and
signed by the individual under penalty of perjury.

(2) The department may require the boarding home or
any individual described in WAC 388-78A-2462 to complete
additional disclosure statements or background authorization
forms if the department has reason to believe that offenses
specified in WAC 388-78 A-2470 have occurred since com-
pletion of the previous disclosure statement or background
check.

AMENDATORY SECTION (Amending WSR 10-03-066,
filed 1/15/10, effective 2/15/10)

WAC 388-78A-2470 ((Eriminal-histery-diselosure
and)) Background ((eheeks)) check—Employment-dis-

qualifying information. (((H-This-seetion—apphesto-any
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cheekisrepeated-everytwwo-years:

3))) The boarding home must not allow an individual
described in WAC 388-78A-2462 to have unsupervised
access ((by-any-individual-deseribedinsubseetion{1H))) to
residents, as defined in RCW 43.43.830, if the individual has
been:

((fa))) (1) Convicted of a "crime against children or other
persons"” as defined in RCW 43.43.830, unless the crime is
simple assault, assault in the fourth degree, or prostitution
and more than three years has passed since the last convic-
tion;

((®))) (2) Convicted of "crimes relating to financial
exploitation" as defined in RCW 43.43.830, unless the crime
is theft in the third degree, and more than three years have
passed since conviction, or unless the crime is forgery or theft
in the second degree and more than five years has passed
since conviction;

((¢e))) (3) Convicted of:

(®)) (a) Violation of the imitation controlled sub-
stances act (VICSA);

((6D)) (b) Violation of the uniform controlled substances
act (VUCSA);

((61))) (c) Violation of the uniform legend drug act
(VULDA); or

((6w)) (d) Violation of the uniform precursor drug act
(VUPDA);

() (4) Convicted of sending or bringing into the state
depictions of a minor engaged in sexually explicit conduct;

((€e))) (5) Convicted of criminal mistreatment; ((ex))

((6D)) (6) Convicted of a crime in federal court or in any
other state, and the department determines that the crime is
equivalent to a crime described in this subsection((<));

(((D—Fhe-bearding-home must-not-allow unsupervised
.E E;.ES.:EEI ;ﬁjz*ﬂ” iduat-deseribed-in-subsection(hy the

ey Been)) (7) Found to have abused, neglected, finan-
cially exploited or abandoned a minor or vulnerable adult by
a court of law or a disciplining authority, including the
department of health;

((B)yA—finding—of)) (8) Found to have abused or
neglected ((ef)) a child and that finding is:

((®)) (a) Listed on the department's background check
central unit (BCCU) report; or

((6D)) (b) Disclosed by the individual, except for finding
made before December, 1998.

((feyAfinding-of)) (9) Found to have abused, neglected,

((exploitatien)) financially exploited or ((abandenment-of))
abandoned a vulnerable adult and that finding is:
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((®)) (a) Listed on any registry, including the depart-
ment's registry;

((61)) (b) Listed on the department's background check
central unit (BCCU) report; or

((61))) (c) Disclosed by the individual, except for adult
protective services findings made before October, 2003.

(5 Priertofirststarting-his-er-her-duties; the bearding
: . hindividuald e l .
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of the-atteged-perpetrator-to > .))

NEW SECTION

WAC 388-78A-2471 Background check—Confiden-
tiality—Use restricted—Retention. The boarding home
must ensure that all disclosure statements, background autho-
rization forms, background check results and related infor-
mation are:

(1) Maintained on-site in a confidential and secure man-
ner;

(2) Used for employment purposes only;

(3) Not disclosed to anyone except to the individual,
authorized state and federal employees, the Washington state
patrol auditor, persons or health care facilities authorized by
chapter 43.43 RCW; and

(4) Retained and available for department review during
the individual's employment or association with a facility and
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for at least two years after termination of the employment or
association.

NEW SECTION

WAC 388-78A-2474 Training and home care aide
certification. (1) The boarding home must ensure staff per-
sons hired before January 1, 2011 meet training requirements
in effect on the date hired, including requirements in chapter
388-112 WAC.

(2) The boarding home must ensure all boarding home
administrators, or their designees, and caregivers hired on or
after January 1, 2011 meet the long-term care worker training
requirements of chapter 388-112 WAC, including but not
limited to:

(a) Orientation and safety;

(b) Basic;

(c) Specialty for dementia, mental illness and /or devel-
opmental disabilities when serving residents with any of
those primary special needs;

(d) Cardiopulmonary resuscitation and first aid; and

(e) Continuing education.

(3) The boarding home must ensure all persons listed in
subsection (2) of this section, obtain the home-care aide cer-
tification required by chapter 246-980 WAC.

(4) Under RCW 18.88B.040 and chapter 246-980 WAC,
certain persons including registered nurses, licensed practical
nurses, certified nursing assistants, or persons who are in an
approved certified nursing assistant program are exempt from
long-term care worker training requirements.

(5) For the purpose of this section, the term "caregiver"

has the same meaning as the term "long-term care worker" as
defined in RCW 74.39A.0009.

AMENDATORY SECTION (Amending WSR 06-01-047,
filed 12/15/05, effective 1/15/06)

WAC 388-78A-2490 Specialized training for devel-
opmental disabilities. (((1})) The boarding home must ((pre-
vide-earegivers-with)) ensure completion of specialized train-
ing, consistent with chapter 388-112 WAC, to serve residents
with developmental disabilities, whenever at least one of the
residents in the boarding home has a developmental disability
as defined in WAC 388-823-0040, that is the resident's pri-
mary special need.

H2-0415.))

AMENDATORY SECTION (Amending WSR 06-01-047,
filed 12/15/05, effective 1/15/06)

WAC 388-78A-2500 Specialized training for mental
illness. (())) The boarding home must ((previde-earegivers
with)) ensure completion of specialized training, consistent
with chapter 388-112 WAC, to serve residents with mental
illness, whenever at least one of the residents in the boarding
home has a mental illness that is the resident's primary special
need and is a person who has been diagnosed with or treated
for an Axis I or Axis II diagnosis, as described in the Diag-
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nostic and Statistical Manual of Mental Disorders, Fourth
Edition, Text Revision, and:
((a))) (1) Who has received the diagnosis or treatment
within the previous two years; and
(())) (2) Whose diagnosis was made by, or treatment
provided by, one of the following:
((®)) (a) A licensed physician;
((61)) (b) A mental health professional;
((61))) (c) A psychiatric advanced registered nurse prac-
titioner; or
((69))) (d) A licensed psychologist.
(€2 Nothing in-thi tod . i

-1—1—2-9—1—157))

AMENDATORY SECTION (Amending WSR 06-01-047,
filed 12/15/05, effective 1/15/06)

WAC 388-78A-2510 Specialized training for demen-
tia. ((H)) The boarding home must ((previde—earegivers
with)) ensure completion of specialized training, consistent
with chapter 388-112 WAC, to serve residents with demen-
tia, whenever at least one of the residents in the boarding
home has a dementia that is the resident's primary special
need and has symptoms consistent with dementia as assessed
per WAC 388-78A-2090(7).

(2 Nothing in-thi tod e addi

-1—1—2-9—1—157))

AMENDATORY SECTION (Amending WSR 04-16-065,
filed 7/30/04, effective 9/1/04)

WAC 388-78A-2550 Administrator training docu-
mentation. The boarding home must maintain for depart-
ment review, documentation of the administrator completing:

(1) Training required ((per)) by chapter 388-112 WAC(G

(2) Department training in an overview of Washington
state statutes and administrative rules related to the operation
of a boarding home;

(3) As applicable, certification from a department-recog-
nized national accreditation health or personal care organiza-
tion; and

(4) As applicable, the qualifying administrator-training
program.

AMENDATORY SECTION (Amending WSR 04-16-063,
filed 7/30/04, effective 9/1/04)

WAC 388-78A-2750 Application process. To apply
for a boarding home license, a person must:

(1) Submit to the department a complete license applica-
tion on forms designated by the department at least ninety
days prior to the proposed effective date of the license;

(2) Submit all relevant attachments specified in the
application;

(3) Submit ((eriminal-histery)) department background
((reguests)) authorization forms as required in WAC ((388-
F8A-2470)) 388-78A-2462 and 388-78A-2463;

(4) Sign the application;
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(5) Submit the license fee as specified in WAC 388-78A-
3230;

(6) Submit verification that construction plans have been
approved by construction review services;

(7) Submit a revised application before the license is
issued if any information has changed since the initial license
application was submitted,

(8) Submit a revised application containing current
information about the proposed licensee or any other persons
named in the application, if a license application is pending
for more than one year; and

(9) If the licensee's agent prepares an application on the
licensee's behalf, the licensee must review, sign and attest to
the accuracy of the information contained in the application.

AMENDATORY SECTION (Amending WSR 10-03-066,
filed 1/15/10, effective 2/15/10)

WAC 388-78A-3190 Denial, suspension, revocation,
or nonrenewal of license statutorily required. (1) The
department must deny, suspend, revoke, or refuse to renew a
boarding home license if any person described in subsection
(2) of this section who may have unsupervised access to res-
idents has a conviction or finding described in WAC 388-
78A-2470 ((B)and-4))).

(2) This section applies to any boarding home:

(a) Applicant;

(b) Partner, officer or director;

(c) Manager or managerial employee; or

(d) Owner of five percent or more of the applicant:

(i) Who is involved in the operation of the boarding
home; or

(i) Who controls or supervises the provision of care or
services to the boarding home residents; or

(ii1) Who exercises control over daily operations.

WSR 10-17-003
PERMANENT RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 10-199—Filed August 4, 2010, 4:05 p.m., effective September 4,
2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The purpose of this proposal [permanent rule]
is to change the state's recreational halibut fishery area
boundaries so they are consistent with federal boundaries.
The federal boundaries are listed in Code of Federal Regula-
tions (C.F.R.) Title 50, Part 300. This rule amendment will
redefine the boundary of the northern near shore area in
Marine Catch Area 2 so that it follows the 30-fathom line.
This will simplify the rule for fishermen and agency enforce-
ment.

Reasons Supporting Proposal: This proposal [permanent
rule] was discussed during public meetings of the Pacific
Fisheries Management Council (PFMC). The change was
approved by PFMC and the International Halibut Commis-
sion, and was accepted by recreational halibut anglers.
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Citation of Existing Rules Affected by this Order:
Amending WAC 220-56-255.

Statutory Authority for Adoption:
77.12.045, and 77.12.047.

Other Authority: C.F.R. Title 50, Part 300.

Adopted under notice filed as WSR 10-12-065 on May
27,2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 1, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: August 4, 2010.

RCW 77.04.020,

Philip Anderson
Director

AMENDATORY SECTION (Amending Order 09-107, filed
6/22/09, effective 7/23/09)

WAC 220-56-255 Halibut—Seasons—Daily and pos-
session limits. (1) It is unlawful to fish for or possess halibut
taken for personal use except from the areas or in excess of
the amounts provided for in this section:

(a) Catch Record Card Area 1: Open on the first Thurs-
day in May or May 1, if May 1 is a Friday or Saturday,
through the third Saturday in July, from 12:01 a.m. each
Thursday through 11:59 p.m. each Saturday. The fishery will
reopen on the first Friday in August through September 30,
from 12:01 a.m. each Friday through 11:59 p.m. each Sun-
day. By-catch restriction: It is unlawful during any vessel
trip to bring into port or land bottomfish, except sablefish or
Pacific cod, if the vessel has brought halibut into port or
landed halibut.

(b) Catch Record Card Area 2:

(1) The northern near shore fishery takes place in those
waters from ((47°25-00'N-)) 47°31.70'N. lat. south to
46°58.00'N. lat. and east of ((+24°30-60"W--teng—))a bound-
ary line approximating the 30 fathom depth contour as
defined by the following coordinates:

47°31.70'N. lat., 124°37.03'W. long.

47°25.67'N. lat., 124°34.79'W. long.

47°12.82'N. lat., 124°29.12'W. long.

46°58.00'N. lat., 124°24.24'W. long.

Open on the first Sunday in May through September 30
on days that all other waters in Area 2 are open, as specified
in (b)(ii) of this subsection, and from 12:01 a.m. each Thurs-
day through 11:59 p.m. each Sunday.

(i1) All other waters in Area 2 - Open on the first Sunday
in May through the third Sunday in May from 12:01 a.m.
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through 11:59 p.m. each Sunday, and from 12:01 a.m.
through 11:59 p.m. each Tuesday. Beginning on the third
Sunday in May through September 30, the halibut fishery
will be open from 12:01 a.m. through 11:59 p.m. each Sun-
day.

(iii) From March 15((5)) through June 15, it is unlawful
to fish for or possess bottomfish seaward of line approximat-
ing the 30-fathom depth contour as defined by the coordi-
nates below. However, a person may fish for and retain sable-
fish and Pacific cod from May 1 through June 15 seaward of
a line approximating the 30-fathom depth contour as defined
by the coordinates below:

47°31.70'N. lat., 124°37.03'W. long.

47°25.67'N. lat., 124°34.79'W. long.

47°12.82'N. lat., 124°29.12'W. long.

46°52.94'N. lat., 124°22.58'W. long.

46°44.18'N. lat., 124°18.00'W. long.

46°38.17'N. lat., 124°15.88'W. long.

(¢) Catch Record Card Areas 3 and 4 - Open the first
Thursday between May 9 and May 15 of each year through
September 30, from 12:01 a.m. through 11:59 p.m. each
Thursday, and from 12:01 a.m. through 11:59 p.m. each Sat-
urday. The following area southwest of Cape Flattery is
closed to halibut fishing at all times:

Those waters within an eastward-facing C-shaped closed
area defined as: Beginning at 48°18'N. lat., 125°18'W. long.;
thence to 48°18'N. lat., 124°59'W. long.; thence to 48°11'N.
lat., 124°59'W. long.; thence to 48°11'N. lat., 125°11'W.
long.; thence to 48°04'N. lat., 125°11'W. long.; thence to
48°04'N. lat., 124°59'W. long.; thence to 48°00'N. lat.,
124°59'W. long.; thence to 48°00'N. lat., 125°18'W. long.;
thence to the point of origin.

It is unlawful to fish for or possess bottomfish seaward
of a line approximating the 20-fathom depth contour as
defined by the following coordinates, from May 21 through
September 30, on days and times closed to halibut fishing:

48°23.9'N. lat., 124°44.2'W. long.

48°23.6'N. lat., 124°44.9'W. long.

48°18.6'N. lat., 124°43.6'W. long.

48°18.6'N. lat., 124°48.2'W. long.

48°10.0'N. lat., 124°48.8'W. long.

48°02.4'N. lat., 124°49.3'W. long.

47°37.6'N. lat., 124°34.3'W. long.

47°31.7'N. lat., 124°32.4'W. long.

(d) Catch Record Card Area 5 - Open the Thursday
before Memorial Day through September 30, except closed to
fishing for halibut beginning at 12:01 a.m. each Tuesday
through 11:59 p.m. each Wednesday.

(e) Catch Record Card Areas 6 through 13 - Open May 1
through September 30, except closed to fishing for halibut
beginning at 12:01 a.m. each Tuesday through 11:59 p.m.
each Wednesday.

(2) Daily limit is one halibut taken from state or offshore
waters. This does not include Canadian waters; see WAC
220-56-156 for limits on Canadian-origin halibut.

(3) The possession limit is two daily limits of halibut in
any form, except the possession limit aboard the fishing ves-
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sel is one daily limit. See WAC 220-56-156 for rules on
Canadian-origin halibut possession.

(4) A violation of this section is punishable under RCW
77.15.370 or 77.15.380, depending on the violation.
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PERMANENT RULES
DEPARTMENT OF REVENUE
[Filed August 5, 2010, 8:59 a.m., effective September 5, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: WAC 458-20-273 (Rule 273) explains the cost
recovery incentive program for renewable energy systems.
The department has amended Rule 273 to recognize ESSB
6170 (chapter 469, Laws of 2009) and ESSB 6658 (chapter
202, Laws of 2010). The legislation: (1) Increases the annual
payment limitations to customers, (2) increases the limita-
tions on incentive payments made by participating light and
power businesses, (3) changes the formula used to determine
payment amounts based on "economic development kilo-
watt-hours," (4) extends the incentive program to community
solar projects, (5) creates three types of community solar
projects, (6) sets limitations on total payments for community
solar projects, and (7) sets capacity generating restrictions on
systems in community solar projects.

Citation of Existing Rules Affected by this Order:
Amending WAC 458-20-273 Renewable energy system cost
recovery.

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060.

Adopted under notice filed as WSR 10-08-047 on April
2,2010.

Changes Other than Editing from Proposed to Adopted
Version: The following language was added at subsection
@UDO):

(1) "Capable of generating up to seventy-five kilowatts of
electricity”" means that the solar energy system will qualify if
it generates 75 kilowatts of electricity or less. If the solar
energy system or a community solar project produces more
than 75 kilowatts the entire project is ineligible for the incen-
tive payment program."

The following underlined language was added to subsec-
tion (2)(d)(iii):

(iii) "Local individuals, households, nonprofit organiza-
tions, or nonutility businesses" mean individuals, house-
holds, nonprofit organizations, or nonutility businesses that
are:

e Located within the service area of the light and
power business where the renewable energy system
is located; and

»  Residents of Washington state.

The following changes were made to subsection
(2)(e)(1). Language added is underlined and language
removed reflected in strikeout:

Except for utility-owned community solar projects, a
system located on a leasehold interest does not qualify under
this definition. For a community solar project requiring the
cooperation of a local governmental entity, the utiityeor
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cooperating local governmental entity must own in fee sim-
ple the real property on which the solar energy system is
located to qualify as "customer-generated electricity." A
leasehold interest held by a utiityer cooperating local gov-
ernmental entity will not qualify. However, for nonutility
community solar projects, a solar energy system located on
land owned in fee simple by a cooperating local governmen-
tal entity that is leased to local individuals, households, non-
profit organizations, nonutility businesses or companies will
qualify as "customer-generated electricity."

Subsection (2)(f) was changed to read as follows:

"Local governmental entity" means any unit of local
government of Washington state including, but not limited
to:

¢ Counties;

» Cities;

¢ Towns;

*  Municipal corporations;

e Quasi-municipal corporations;
*  Special purpose districts;

¢ Public stadium authorities; or
*  Public school districts.

"Local governmental entity" does not include a state or
federal governmental entity, such as a:

»  State park;

»  State-owned building;

»  State-owned university;

*  State-owned college;

*  State-owned community college; or
*  Federal-owned building.

Subsection (4) of the rule was changed to read as fol-
lows:

Must you be a customer of a light and power business
to be a recipient of an incentive payment? Yes, only own-
ers of qualifying renewable energy systems located on inter-
connected properties belonging to customers of a light and
power business are eligible to receive incentive payments.
This is because the electricity generated by the renewable
energy system must be able to be transformed or transmitted
for entry into or operated in parallel with electricity transmis-
sion and distribution systems. In the case of community solar
projects, the land on which the renewable energy system is
located may be owned in fee simple by a local governmental
entity or owned in fee simple or leased by a utility and they
will be the customer of the light and power business.

The following language was added to subsection (6)(c):

The utility acting as administrator must apply for the cer-
tification if it's a utility-owned community solar project on
property owned or leased by the utility.

The underlined language below was added to subsection
(8):

(a) Information required on the application to the
light and power business.

(i) The name and address of the applicant and location of
the renewable energy system ...

(C) If the applicant is the utility involved with a utility-

owned community solar project that is acting as an adminis-
trator, the application must also include the current name and
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address of each member of the company that is a participant
in the community solar project.

The following language was added as a new subsection
(12):

(12) Must the renewable energy system be owned or
can it be leased? The renewable energy system must be
owned by the individual, business, local governmental entity,
utility in a utility-owned renewable energy system, local indi-
viduals, households, nonprofit organizations or nonutility
business in a community-solar project, or company in a com-
pany-owned system. Leasing a renewable energy system
does not constitute ownership.

The following language was added as a new subsection
21):

When community solar projects are located on the
same property, how do you determine whether their sys-
tems are one combined system or separate systems for
determining the seventy-five kilowatts limitation? When
more than one community solar project is located on one
property, determining whether a community solar project's
system is capable of generating more than seventy-five kilo-
watts of electricity, will treat each project's system as sepa-
rate from the other projects if there are:

*  Separate meters;

*  Separate inverters;

*  Separate certification documents submitted to the
department of revenue; and

*  Separate owners in each community solar project.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: August 5, 2010.

Alan R. Lynn
Rules Coordinator

AMENDATORY SECTION (Amending WSR 06-16-097,
filed 7/31/06, effective 8/31/06)

WAC 458-20-273 Renewable energy system cost
recovery. ((Fhe-customerinvestment-cost reecoveryineentive
Eail H Eﬁt ("iﬁseﬁti‘ls lﬁaflﬁifﬁt") SE‘ZEFS the ]Bﬂfehase ﬂﬁd ]ise
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@HDoes “.“]l" reque ;h;" hgh; and-po E; h;'s.'

tieipate-in-this-ineentivepayment-pregram:)) (1) Introduc-
tion. This section explains the renewable energy system cost
recovery program provided in RCW 82.16.110 through
82.16.140. This program authorizes a customer investment
cost recovery incentive payment (incentive payment) to help
offset the costs associated with the purchase and use of
renewable energy systems located in Washington state that
produce electricity. Qualified renewable energy systems
include:

hd Solar energy systems:
* Wind generators; and

* Certain types of anaerobic digesters that process
manure from livestock into biogas and dried manure using
microorganisms in a closed oxygen-free container, in which
the biogas (such as methane) fuels a generator that creates
electricity.

(a) Any individual, business, local government, or par-
ticipant in a qualifying community solar project that pur-
chases and uses or supports such a system may apply for an
incentive payment from the light and power business that
serves the property. Neither a state governmental entity nor a
federal governmental entity can participate in the incentive
payment program.

(b) Participation by a light and power business in this
incentive payment program is discretionary.

(c) No incentive payment may be made for kilowatt-
hours generated before July 1, 2005, or after June 30, 2020.
The right to earn tax credits under this section expires June
30, 2020. Credits may not be claimed after June 30, 2021.

2) Definitions. The definitions in this section appl
throughout this section unless the context clearly requires

Washington State Register, Issue 10-17

b) "Applicant" has the following three meanings in this
definition.

(i) For other than community solar projects, applicant
means an individual, business, or local government, that
owns the renewable energy system that qualifies under the
definition of "customer-generated electricity."

(ii) For purposes of a community solar project defined in
()(d) or (iii) of this subsection, the administrator, defined in

(a) of this subsection, is the applicant.

(iii) For purposes of a utility-owned community solar
project defined in (¢)(ii) of this subsection, the utility will act
as the applicant for its ratepayers that provide financial sup-
port to participate in the project.

(c) "Community solar project" means any one of the
three definitions, below:

(i) A solar energy system located in Washington state
that is capable of generating up to seventy-five kilowatts of
electricity and is owned by local individuals, households,
nonprofit organizations, or nonutility businesses that is
placed on the property owned in fee simple by a cooperating
local governmental entity that is not in the light and power
business or in the gas distribution business.

(ii) A utility-owned solar energy system located in

Washington state that is capable of generating up to seventy-
five kilowatts of electricity and that is voluntarily funded by

the utility's ratepayers where, in exchange for their financial
support, the utility gives contributors a payment or credit on
their utility bill for their share of the value of the electricity
generated by the solar energy system.

(iii) A solar energy system located in Washington state,

placed on the property owned in fee simple by a cooperating
local governmental entity that is not in the light and power
business or in the gas distribution business, that is capable of
generating up to seventy-five kilowatts of electricity, and that
is owned by a company whose members are each eligible for
an investment cost recovery incentive payment for the same
customer-generated electricity as defined in (e) of this sub-
section.

(A) The cooperating local governmental entity that owns
the property on which the solar energy system is located may
also be a member of the company.

(B) A member may hold an interest in the company con-
stituting ownership of either a portion of the solar energy sys-
tem or a portion of the value of the electricity generated by
the solar energy system, or both.

(d) For purposes of "community solar project” as defined
in (¢) of this subsection, the following definitions apply.

(i) "Capable of generating up to seventy-five kilowatts of
electricity" means that the solar energy system will qualify if
it generates seventy-five kilowatts of electricity or less. If the
solar energy system or a community solar project produces

otherwise.

(a) "Administrator" means an owner and assignee of a
community solar project defined in (c¢)(i) and (iii) of this sub-

section, that is responsible for applying for the investment
cost recovery incentive on behalf of the other owners and per-
forming such administrative tasks on behalf of the other own-
ers as may be necessary; such as receiving investment cost
recovery incentive payments, and allocating and paying

more than seventy-five kilowatts the entire project is ineligi-
ble for the incentive payment program.

(>ii) "Company" means an entity that is:

(A)(D) A limited liability company created under the laws
of Washington state;

(I A cooperative formed under chapter 23.86 RCW: or

(II) A mutual corporation or association formed under
chapter 24.06 RCW: and

appropriate amounts of such payments to other owners.
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(iii) "Local individuals, households, nonprofit organiza-

tions, or nonutility businesses" mean individuals, house-
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(g) "Light and power business" means the business of
operating a plant or system of generation, production or dis-

holds, nonprofit organizations, or nonutility businesses that
are:

» Located within the service area of the light and power
business where the renewable energy system is located; and

tribution of electrical energy for hire or sale and/or for the
wheeling of electricity for others.

(h) "Gas distribution business" means the business of
operating a plant or system for the production or distribution

* Residents of Washington state.

(iv) "Nonprofit organization" means an organization
exempt from taxation under 26 U.S.C. Sec. 501 (¢)(3) of the
federal Internal Revenue Code of 1986, as amended, as of
January 1, 2009.

(v) "Owned in fee simple" means an interest in land that
is the broadest property interest allowed by law.

(vi) "Utility" means a light and power business, an elec-

tric cooperative, or a mutual corporation that provides elec-
tricity service.

(e) "Customer-generated electricity" means the alternat-
ing current electricity that is generated from a renewable

energy system located in Washington state, that is installed

on an individual's, businesses', local government's or utility's
real property and the real property involved is served by a

light and power business.

(1) Except for utility-owned community solar systems, a
system located on a leasehold interest does not qualify under
this definition. For a community solar project requiring the
cooperation of a local governmental entity, the cooperating
local governmental entity must own in fee simple the real
property on which the solar energy system is located to qual-
ify as "customer-generated electricity." A leasehold interest
held by a cooperating local governmental entity will not qual-
ify. However, for nonutility community solar projects, a
solar energy system located on land owned in fee simple by a
cooperating local governmental entity that is leased to local

individuals, households, nonprofit organizations, nonutility
businesses or companies will qualify as "customer-generated

for hire or sale of gas, whether manufactured or natural.

(1) "Photovoltaic cell" means a device that converts light
directly into electricity without moving parts.

(1) "Renewable energy system'" means:

¢ A solar energy system used in the generation of elec-
tricity:;

* An anaerobic digester that processes livestock manure
into biogas and dried manure using microorganisms in a
closed oxygen-free container, in which the biogas (such as
methane) fuels a generator that creates electricity; or

* A wind generator used for producing electricity.

(k) "Solar energy system" means any device or combina-
tion of devices or elements that rely upon direct sunlight as an
energy source for use in the generation of electricity.

(1) "Solar inverter" means the device used to convert
direct current to alternating current in a photovoltaic cell sys-
tem.

(m) "Solar module" means the smallest nondivisible self-
contained physical structure housing interconnected photo-
voltaic cells and providing a single direct current electrical
output.

(3) Who may receive an incentive payment? Any of
the following may receive an incentive payment:

(a) An individual, business, or local governmental entity,
not in a light and power business or in a gas distribution busi-
ness owning a qualifying renewable energy system; or

(b) A participant in a community solar project with an
ownership interest in the:

electricity."
(i1) Except for a utility-owned solar energy system that is

voluntarily funded by the utility's ratepayers, "customer-gen-
erated electricity" does not include electricity generated by a
light and power business with greater than one thousand
megawatt hours of annual sales or a gas distribution business.

(f) "Local governmental entity" means any unit of local

government of Washington state including, but not limited
to:

* Counties:

« Cities;

* Towns;

* Municipal corporations;

* Quasi-municipal corporations;

* Special purpose districts;

¢ Public stadium authorities; or

* Public school districts.

"Local governmental entity" does not include a state or

* Solar energy system;

* Company that owns the solar energy system; or

* Value of the electricity produced by the solar energy
system.

(4) Must you be a customer of a light and power busi-
ness to be a recipient of an incentive pavment? Yes, only
owners of qualifying renewable energy systems located on
interconnected properties belonging to customers of a light
and power business are eligible to receive incentive pay-
ments. This is because the electricity generated by the
renewable energy system must be able to be transformed or

transmitted for entry into or operated in parallel with electric-

ity transmission and distribution systems. In the case of com-
munity solar projects, the land on which the renewable

energy system is located may be owned in fee simple by a
local governmental entity or owned in fee simple or leased by
a utility and they will be the customer of the light and power
business.

federal governmental entity, such as a:

* State park;

* State-owned building;
* State-owned university;

« State-owned college;
« State-owned community college; and

* Federal-owned building.

5) To whom do I applv? An applicant must apply to
the light and power business serving the real property on
which the renewable energy system is located. The applicant
applies for an incentive payment based on customer-gener-
ated electricity during each fiscal year beginning on July Ist
and ending on June 30th. Participation by a light and power
business in the cost recovery incentive program is voluntary.
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An applicant should first contact their light and power busi-
ness to verify that it is participating

(6) Do I need a certification before applving to the
light and power business? Before submitting the first appli-
cation to the light and power business for the incentive pay-
ment allowed under this section, the applicant must submit to
the department of revenue a certification request in a form
and manner prescribed by the department of revenue.

(a) There are two forms for this certification found at the
department of revenue's web site at www.dor.wa.gov, enti-
tled:

¢ Community Solar Project Renewable Energy System

Washington State Register, Issue 10-17

(B) A wind generator powered by blades manufactured

in Washington state;
(C) A wind generator with an inverter manufactured in
Washington state;
(D) A solar inverter manufactured in Washington state;
(E) A solar module manufactured in Washington state;

(F) Solar or wind equipment manufactured outside of

Washington state; or
(G) An anaerobic digester which processes manure from

livestock into biogas and dried manure using microorganisms
in a closed oxygen-free container, in which the biogas (such
as methane) fuels a generator that creates electricity.

Cost Recovery Certification; and

* Renewable Energy System Cost Recovery Certifica-
tion.

(b) The department of revenue will evaluate these certi-
fication requests with assistance from the climate and rural

(iv) Confirmation that the electricity can be transformed

or transmitted for entry into or operation in parallel with the
electricity transmission and distribution systems;

(v) The date that the local jurisdiction issued its final
electrical permit on the renewable energy system; and

energy development center at the Washington State Univer-
sity.
(c) In the case of community solar projects:
* Only one certification can be obtained for each system;
» Applicants may rely upon a prior issued certification of

(vi) A statement that the applicant understands that this

information is true, complete, and correct to the best of appli-
cant's knowledge and belief under penalty of perjury.

(f) Response from the department of revenue. Within

thirty days of receipt of the certification the department of

the system;

* The administrator must apply for the certification if it is
a community solar project placed on property owned by a

revenue must notify the applicant whether the renewable

energy system qualifies for an incentive payment under this
section. This notification may be delivered by either mail or

cooperating local government and owned by individuals,

electronically as provided in RCW 82.32.135.

households. nonprofit organizations, or nonutility businesses:;

» The company acting as an administrator must apply for
the certification if it is a community solar project placed on

(1) The department of revenue may consult with the cli-

mate and rural energy development center to determine eligi-
bility for the incentive.

property owned by a cooperating local government and
owned by a company; and

* The utility acting as administrator must apply for the
certification if it is a utility-owned community solar project
on property owned or leased by the utility.

(d) Property purchased with existing system. Except
for community solar projects, if an applicant has just pur-
chased a property with a certified renewable energy system,

(ii) System certifications and the information contained
therein are subject to disclosure under RCW 82.32.330

3)(m).

(7) How often do I apply to the light and power busi-
ness? You must annually apply by August 1st of each year to
the light and power business serving the location of your

renewable energy system. The incentive payment applied for
covers the production of electricity by the system between

the applicant must reapply for certification as the new owner

July 1st and June 30th of each prior fiscal year.

with the department of revenue.

(e) Requirements of the certification request. This

certification request must contain, but is not limited to, the

(8) What about the application to the light and power

business? The department of revenue has two application
forms for use by customers when applying for the incentive

following information:
(1) The name and address of the applicant and location of

payment with their light and power business. These applica-
tions are found at the department of revenue's web site at

the renewable energy system:

(A) If the applicant is an administrator of a community

solar project, the certification request must also include the

www.dor.wa.gov, entitled:

» Community Solar Project Renewable Energy System
Cost Recovery Annual Incentive Payment Application; and

current name and address of each of the participants in the

community solar project.

(B) If the applicant is a company that owns a community
solar project that is acting as an administrator, the certifica-
tion request must also include the current name and address
of each member of the company that is a participant in the
community solar project.

(ii) The applicant's tax registration number;

(iii) Confirmation that the electricity produced by the
applicant meets the definition of "customer-generated elec-

* Renewable Energy System Cost Recovery Annual
Incentive Payment Application.

However, individual light and power businesses may
create their own forms or use the department of revenue's

form in conjunction with their additional addendums.
(a) Information required on the application to the

light and power business. The application must include, but
is not limited to, the following information:

(1) The name and address of the applicant and location of
the renewable energy system:

tricity" and that the renewable energy system produces elec-
tricity with:
(A) Any solar inverters and solar modules manufactured

(A) If the applicant is an administrator of a community

solar project, the application must also include the current
name and address of each of the participants in the commu-

in Washington state;
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(B) If the applicant is a company that owns a community
solar project that is acting as an administrator, the application
must also include the current name and address of each mem-
ber of the company that is a participant in the community
solar project.

(QC) If the applicant is the utility involved with a utility-

owned community solar project that is acting as an adminis-
trator, the application must also include the current name and

WSR 10-17-004

» Submitting an application to the light and power busi-
ness that serves their property:

* Submitting to the light and power business proof that
the applicant's renewable energy system is certified by the
department of revenue for the incentive payment program;

* Submitting to the light and power business a copy of
the approved certification and letter from the department of
revenue; and

address of each customer-ratepayer participating in the com-
munity solar project.

(i) The applicant's tax registration number;

(ii1) The date of the notification from the department of
revenue stating that the renewable energy system is eligible
for the incentives under this section;

(iv) A statement of the amount of gross kilowatt-hours

» Signing an agreement that the light and power business
will provide to the applicant.

(b) Steps the applicant's local light and power busi-
ness may take include, but are not limited to:

* Sending a utility serviceman to inspect the system;

* Installing an electric production meter if one meeting
its specifications is not already installed since a meter is

generated by the renewable energy system in the prior fiscal

required to properly measure production;

year; and
(v) A statement that the applicant understands that this

information is provided to the department of revenue in
determining whether the light and power business correctly
calculates its credit allowed for customer incentive payments
and that the statements are true, complete, and correct to the
best of applicant's knowledge and belief under penalty of per-
Jury.

(b) Light and power business response. Within sixty
days of receipt of the incentive payment application the light
and power business serving the location of the system must
notify the applicant in writing whether the incentive payment
will be authorized or denied.

(1) The light and power business may consult with the
climate and rural energy development center to determine eli-
gibility for the incentive payment.

(i1) Incentive payment applications and the information
contained therein are subject to disclosure under RCW
82.32.330 (3)(m).

(c) Light and power business may verify initial certi-

* Reading the applicant's production meter at least annu-
ally:

¢ Processing the annual incentive payment;

* Notifying the applicant within sixty days whether the
incentive payment is authorized or denied;

¢ Calculating annual production payments based on the

meter reading or readings made prior to the accounting date
of July 1st; and

» Sending the applicant's incentive payment check on or
before December 15th; and

 Alternatively, the light and power business may credit
the applicant's account on or before December 15th.

However, if the applicant is a net generator, that appli-
cant must be paid by check. Net generator means the mea-
sured difference. in kilowatt-hours between the electricity
supplied to a power and light business' customer and the elec-
tricity generated by the same customer from the renewable
energy system and delivered to the light and power business
at the same point of interconnection that is in excess of the
electricity used at the same location.

fication of system. Your light and power business has the
authority to verify and make separate determinations on the
matters covered in your earlier certification with the depart-
ment of revenue. If your light and power business finds the
certification process made an error in determining whether
your renewable energy system's generated electricity can be
transformed or transmitted for entry into or operation in par-
allel with the electricity transmission and distribution sys-
tems, then the determination by the light and power business
will be controlling and it has the authority to decertify your
system.

(9) What are the possible procedures an applicant
and their light and power business may follow in setting

up incentive payments? This subsection first discusses rec-
ommended procedures an applicant should follow when

(10) How_may the procedures differ with my light

and power business when dealing with a utility-owned

solar energy system? A utility-owned community solar
project is voluntarily funded by ratepayers of the specific

light and power business offering the program. Only cus-
tomer-ratepayers of that utility may participate in the pro-
gram. In exchange for a customer's support the utility gives
contributors a payment or credit on their utility bill for the
value of the electricity produced by the project. It is impor-
tant that the customer-ratepayer realize when contributing to
this program, they are in effect investing in the utility to
receive a stated "value." This value is defined in the agree-
ment between the customer-ratepayer and the utility and this
agreement is a contract. Customer-ratepayers need to protect
their interest in this investment the same as a person would in

requesting that the light and power businesses set up an appli-

any other investment.

cant's incentive payments and second discusses the possible
procedures the light and power business may follow.

a) Steps an applicant may take include, but are not
limited to:

» Contacting their light and power business to ask
whether it is participating and what application procedures
apply:

(11) What is the formal agreement between the appli-
cant and the light and power business? The formal agree-
ment between the applicant and the light and power business
serving the property governs the relationship between the
parties. This document may:

» Contain the necessary safety requirements and inter-
connection standards;
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¢ Allow the light and power business the contractual
right to review the applicant's substantiation documents for
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(a) Determining the base rate. The first step in com-

puting the incentive payment is to determine the correct base

four years, upon five working days' notice;

« Allow the light and power business the contractual
right to assess against the applicant, with interest, for any
overpayment of incentive payments;

* Delineate any extra metering costs for an electric pro-
duction meter to be installed on the applicant's property:

» Contain a statement allowing the department of reve-
nue to send proof of the applicant's system certification elec-
tronically to applicant's light and power business, which will
include the applicant's department of revenue taxpayer's
identification number;

* Contain other information required by the light and

rate to apply, specifically:

« Fifteen cents per economic development kilowatt-hour;

» Thirty cents per economic development kilowatt-hour
for community solar projects.

If requests for incentive payments exceed the amount of
funds available for credit to the participating light and power

business, the incentive payments must be reduced propor-
tionately.

(b) Economic development factors. For the purposes
of this computation, the base rate paid for the investment cost

power business to effectuate and properly process the appli-
cant's incentive payment; and

« In the case of a utility-owned solar energy system, con-
tain a detailed description of the "value" the customer-rate-

payer will receive in consideration of the financial support
given to the utility.

(12) Must the renewable energy system be owned or
can it be leased? The renewable energy system must be
owned by the individual, business, local governmental entity,
utility in a utility-owned renewable energy system, local indi-

viduals, households, nonprofit organizations or nonutility
business in a community-solar project, or company in a com-

recovery incentive may be multiplied by the following eco-
nomic development factors:

(1) For customer-generated electricity produced using
solar modules manufactured in Washington state, two and
four-tenths;

(ii) For customer-generated electricity produced using a
solar or a wind generator equipped with an inverter manufac-
tured in Washington state, one and two-tenths;

(iii) For customer-generated electricity produced using
an anaerobic digester, or by other solar equipment or using a
wind generator equipped with blades manufactured in Wash-

pany-owned system. [easing a renewable energy system
does not constitute ownership.

(13) Must vou keep records regarding vour incentive

payments? Applicants receiving incentive payments must
keep and preserve, for a period of five years, suitable records

as may be necessary to determine the amount of incentive
applied for and received.

(a) Examination of records. Such records must be open
for examination at any time upon notice by the light and
power business that made the payment or by the department
of revenue.

(b) Overpayment. If upon examination of any records

or from other information obtained by the light and power
business or department of revenue it appears that an incentive
has been paid in an amount that exceeds the correct amount

ington state, one; and

(iv) For all other customer-generated electricity pro-
duced by wind, eight-tenths.

(c) What if a solar system has both a module and
inverter manufactured in Washington state or a wind
generator has both blades and inverter manufactured in
Washington state? In these two situations the above-
described economic development factors are added together.
For example, if your system is solar and has both solar mod-
ules and an inverter manufactured in Washington state, you
would compute your incentive payment by using the factor
three and six-tenths (3.6) (computed 2.4 plus 1.2). Therefore,
you would multiply either the fifteen cent or thirty cent base
rate by three and six-tenths (3.6) to get your incentive pay-

of incentive payable, the light and power business may assess

ment rate and then multiple this by the gross kilowatt-hours

against the person the amount found to have been paid in
excess of the correct amount of the incentive payment. Inter-

est will be added to that amount in the manner that the depart-
ment of revenue assesses interest upon delinquent tax under

(c) Underpayment. If it appears that the amount of
incentive paid is less than the correct amount of incentive

tional payment.

(14) How is an incentive payment computed? The
computation for the incentive payment involves a base rate
that is multiplied by an economic development factor deter-
mined by the amount of the system's manufacture in Wash-
ington state to determine the incentive payment rate. The
incentive payment rate is then multiplied by the system's
gross kilowatt-hours generated to determine the incentive

generated to get the incentive payment amount. Further, if
your wind generator has both blades and an inverter manufac-
tured in Washington state you would multiply the fifteen
cents base rate by two and two-tenths (2.2) (computed 1.0
plus 1.2) to get your incentive payment rate and then multiply
this by the kilowatt-hours generated to get the incentive pay-
ment amount,

(d) Tables for use in computation. The following

tables describe the computation of the incentive payment
using the appropriate base rate and then multiplying it by the
applicable economic development factors to determine the
incentive payment rate. The incentive payment rate is then
multiplied by the gross kilowatt-hours generated. The actual
incentive payment you receive must be computed using your
renewable energy system's actual measured gross electric

payment.
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Annual Incentive Pavment Calculation Table for Noncommunity Projects

Customer-generated power
applicable factors

Base rate (0.15) multiplied

by applicable factor equals
incentive payment rate

Gross kilowatt-hours

generated

Incentive payment amount
equals incentive payment
rate multiplied by kilowatt-
hours generated

Solar modules manufactured

in Washington state
Factor: 2.4 (two and four-

tenths)

$0.36

Solar or wind generating
equipment with an inverter
manufactured in Washington
state

Factor: 1.2 (one and two-

tenths)

&2
=)
—
o]

Anaerobic digester or other
solar equipment or wind gen-
erator equipped with blades
manufactured in Washington
state

Factor: 1.0 (one)

$0.15

All other electricity produced

by wind
Factor: 0.8 (eight-tenths)

Both solar modules and
inverters manufactured in

Washington state.
Factor: 24+1.2)=3.6

Wind generator equipment
with both blades and inverter
manufactured in Washington
state.

Factor: (1.0+1.2)=2.2

$0.33

Annual Incentive Payvment Calculation Table for Community Solar

Projects

Customer-generated power

Base rate (0.30) multiplied
by applicable factor equals

Gross kilowatt-hours

Incentive payment amount

equals incentive payment
rate multiplied by kilowatt-

applicable factors

incentive payment rate

generated

hours generated

Solar modules manufactured

in Washington state
Factor: 2.4 (two and four-

tenths)

$0.72

Solar equipment with an
inverter manufactured in

Washington state
Factor: 1.2 (one and two-

tenths)

$0.36

Other solar equipment

Factor: 1.0 (one)

$0.30

[43]
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Base rate (0.30) multiplied

Customer-generated power

applicable factors incentive payment rate

by applicable factor equals

Incentive payment amount
equals incentive payment
rate multiplied by kilowatt-
hours generated

Gross kilowatt-hours
generated

$1.08

Both solar modules and
inverters manufactured in

Washington state.
Factor: (2.4+1.2)=3.6

(e) Examples to illustrate how incentive pavments are

458-20-136. Of particular interest is WAC 458-20-136(7).

calculated. Assume for the following ten examples that the
renewable energy system involved generates 2.500 kilowatt-

which defines when assembly constitutes manufacturing.
The department of revenue, in consultation with the climate

hours.

(1) If a noncommunity solar system has a module manu-

factured in Washington state and an inverter manufactured
out-of-state the computation would be as follows: (0.15 x

2.4) x 2,500 = $900.00.
(i) If a noncommunity solar system has an out-of-state

and rural energy development center at Washington State
University's energy extension, will apply this rule on manu-
facturing when analyzing a request for certification.

(16) How can an applicant determine the system's
level of manufacture in Washington state? For systems
installed after the date this section is adopted, the manufac-

module and inverter manufactured in Washington state the
computation would be as follows: (0.15 x 1.2) x 2,500 =

$450.00.

(ii1) If a noncommunity solar system has both modules
and an inverter manufactured in Washington state the compu-
tation would be as follows: (0.15 x (2.4 + 1.2)) x 2,500 =
$1.350.00.

(iv) If wind generator equipment has out-of-state blades

and an inverter manufactured in Washington state the compu-

turer must supply the department of revenue with a statement

delineating the system's level of manufacture in Washington
state, signed under penalty of perjury. The department of
revenue will issue a binding letter ruling to the manufacturer
stating its determination.

(a) Manufacturer's statement. This manufacturer's

statement must be specific as to what processes were carried

out in Washington state to qualify the system for one or more
of the multiplying economic development factors discussed

tation would be as follows: (0.15 x 1.2) x 2,500 = $450.00.
(v) If wind generator equipment has blades manufac-
tured in Washington state and an out-of-state inverter the

in subsection (13) of this section. The manufacturer can

request a binding letter ruling from the department of revenue
at this web address:

computation would be as follows: (0.15 x 1.0) x 2,500 =

$375.00.

(vi) If wind generator equipment has both blades and an

http://dor.wa.gov/content/contactus/con_TaxRulings.aspx.
(b) Penalty of perjury. The manufacturer's statement

must be under penalty of perjury and specifically state that

inverter manufactured in Washington state the computation
would be as follows: (0.15x (1.0 +1.2)) x 2,500 = $825.00.

the manufacturer understands that the department of revenue
will use the statement in deciding whether customer incentive

(vii) If wind generator equipment has both out-of-state

payments and corresponding tax credits are allowed under

blades and an out-of-state inverter the computation would be

the renewable energy system cost recovery incentive pay-

as follows: (0.15 x 0.8) x 2,500 = $300.00.
(viii) If a community solar system has a module manu-
factured in Washington state and an out-of-state inverter the

ment program.
(c) Document retention. The applicant must retain this

documentation for five years after the receipt of applicant's

computation would be as follows: (0.30 x 2.4) x 2,500 =

last incentive payment from the light and power business.

$1.800.00.

(ix) If a community solar system has an out-of-state
module and inverter manufactured in Washington state the
computation would be as follows: (0.30 x 1.2) x 2,500 =
$900.00.

(x) If a community solar system has both modules and an

(d) Certificate of manufacture in Washington state.
If the department of revenue has issued a binding letter ruling
stating a module, inverter, or blades qualifies as manufac-
tured in Washington state, the manufacturer may apply to the

climate and rural energy development center at Washington
State University energy program for a certificate stating the

inverter manufactured in Washington state the computation

same.

would be as follows: (0.30 x (2.4+ 1.2)) x 2,500 =
$2.700.00.

(15) What constitutes manufactured in Washington?
The statute authorizing this incentive payment program
defines a "solar module" to mean the smallest nondivisible
self-contained physical structure housing interconnected

(17) What about guidelines and standards for manu-
factured in Washington? The climate and rural energy

development center at the Washington State University
energy program may establish guidelines and standards for

technologies that are identified as Washington manufactured
and therefore most beneficial to the state's environment.

photovoltaic cells and providing a single direct current elec-
trical output. Thus, for a module to qualify as manufactured

(18) Do condominiums or community solar projects

need more than one meter? No, the requirement of measur-

in Washington state, the manufactured module must meet this

ing the kilowatt hours of customer-generated electricity for

definition. However, when determining whether an inverter

or blades are manufactured in Washington the department of
revenue will apply the definition of manufacturing in WAC

computing the incentive payments only requires one meter
for the renewable energy system, not one meter for each
owner, in the case of a condominium, or each applicant, in the
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case of a community solar project. Thus for example, in the

case of a renewable energy system on a condominium with
multiple owners, while such a system would not qualify as a

WSR 10-17-004

* The credit for the fiscal year may not exceed one-half
percent of the light and power business' taxable power sales
due under RCW 82.16.020 (1)(b) or one hundred thousand

community solar project, only one meter is needed to mea-
sure the system's gross generation and then each owner's
share can be calculated by using each owner's percentage of

ownership in the condominium building on which the system
is located. With regard to a community solar project, only

dollars, whichever is greater.

* Incentive payments to applicants in a utility-owned
community solar project as defined in RCW 82.16.110
(1)(a)(ii) may only account for up to twenty-five percent of
the total allowable credit. This means that the amount of the

one meter is needed to measure the system's gross generation

light and power business's credit on its public utility tax made

and each applicant's share in the project can be calculated by

on production from all utility-owned community solar proj-

each applicant's interest in the project.
19) Is there an annual limit on an incentive payment
to one payvee? There is an annual limit on an incentive pay-

ects in total may not exceed twenty-five percent of the fiscal
vear limitation of one-half percent of the light and power
business's taxable power sales due under RCW 82.16.020

ment.

(a) Applicant limit. No individual, household, business,
or local governmental entity is eligible for incentive pay-
ments of more than five thousand dollars per year.

(b) Community solar projects.

» Each owner or member of a company in a community

(1)(b) or one hundred thousand dollars, whichever is greater.
Thus, for example, if Light and Power Business' taxable

power sales are six million dollars, the maximum available
credit is one hundred thousand dollars, which is greater than

one-half percent of the six million dollar taxable power sales.
Of that one hundred thousand dollars, the maximum amount

solar project located on a cooperating local government's

of incentive payments to applicants in a utility-owned solar

property is eligible for an incentive payment, not to exceed

project is twenty-five thousand dollars.

five thousand dollars per year, based on their ownership
share.

» Fach ratepayer in a utility-owned community solar
project is eligible for an incentive payment, not to exceed five

« Incentive payments to participants in a company-
owned community solar project as defined in RCW 82.16.-
110 (1)(a)(ii) may only account for up to five percent of the
total allowable credit. This means that the amount of the light

thousand dollars per year, in proportion to their contribution
resulting in their share of the value of electricity generated.
(20) Are the renewable energy system's environmen-

and power business's credit on its public utility tax made on
production from all company-owned community solar proj-

ects in total may not exceed five percent of the fiscal year

tal attributes transferred? Except for utility-owned com-

limitation of one-half percent of the light and power busi-

munity solar systems. the environmental attributes of the

ness's taxable power sales due under RCW 82.16.020 (1)(b)

renewable energy system belong to the applicant, and do not

or one hundred thousand dollars, whichever is greater. Thus,

transfer to the state or the light and power business upon
receipt of the incentive payment. In the case of utility-owned

for example, if Light and Power Business has thirty million
dollars in taxable power sales, the maximum total tax credit

community solar system, the utility involved owns the envi-
ronmental attributes of the renewable energy system.

(21) Is the light and power business allowed a tax

credit for the amount of incentive pavments made during

available to the light and power business is one hundred fifty
thousand dollars. Of this one hundred fifty thousand dollars,

the maximum tax credit that the light and power business can
claim relative to incentive payments to participants in a com-

the vear? A light and power business will be allowed a

pany-owned community solar project is seven thousand five

credit against public utility taxes in an amount equal to incen-
tive payments made in any fiscal year under RCW 82.16.120.

hundred dollars. Alternatively, the maximum tax credit that
light and power business can claim relative to incentive pay-

The following restrictions apply:
¢ The credit must be taken in a form and manner as
required by the department of revenue.

ments to applicants in a utility-owned solar project is thirty-
seven thousand five hundred dollars.

Computation examples. The following table provides:

Taxable Power Sales Maximum tax credit (greater

Maximum amount of tax

Maximum amount of tax

credit available for incentive

credit available for incentive

by the light and power of .5% of total taxable power

payments in a utility-owned

payments in a company-owned

business sales or $100,000) community solar project community solar project
$5.000.000 $100,000 $25.000 $5.000
$50,000,000 $250.000 $62.500 $12.500
$500.000,000 $2.500,000 $625.000 $125.000

* The credit may not exceed the tax that would otherwise
be due under the public utility tax described in chapter 82.16
RCW. Refunds will not be granted in the place of credits.

» Expenditures not used to earn a credit in one fiscal year

determining the seventy-five kilowatts limitation? In
determining whether a community solar project's system is
capable of generating more than seventy-five kilowatts of
electricity when more than one community solar project is

may not be used to earn a credit in subsequent years.
(22) When community solar projects are located on

located on one property, the department of revenue will treat
each project's system as separate from the other projects if

the same property. how do you determine whether their

there are:

systems are one combined system or separate systems for

« Separate meters;
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* Separate inverters;

e Separate certification documents submitted to the
department of revenue; and

e Separate owners in each community solar project,
except for utility-owned systems that are voluntarily funded
by the utility's ratepayers, which must have a majority of dif-
ferent ratepayers funding each system.

(23) What if a light and power business claims an
incentive payment in excess of the correct amount? For
any light and power business that has claimed credit for
amounts that exceed the correct amount of the incentive pay-
able under RCW 82.16.120, the amount of tax against which
credit was claimed for the excess payments will be immedi-
ately due and payable.

» The department of revenue will assess interest but not
penalties on the taxes against which the credit was claimed.

« Interest will be assessed at the rate provided for delin-
quent excise taxes under chapter 82.32 RCW, retroactively to
the date the credit was claimed, and will accrue until the taxes
against which the credit was claimed are repaid.

(24) Does the department of revenue consider the
incentive payment taxable income? No, the department of
revenue does not consider the incentive payment an applicant
receives to be taxable income.

25) What is the relationship between the department

of revenue and the light and power business under this
program? The department of revenue is not regulating light

and power businesses; it is only administering a tax credit
program relating to the public utility tax. Therefore, for pur-

poses of the customer investment cost recovery incentive
payment, the department of revenue will generally focus its
audit of light and power businesses to include, but not be lim-
ited to, whether:

* Claimed credit amount equals the amount of the total
incentive payments made during the fiscal year;

* Each individual incentive payment is properly calcu-
lated;

* Payment to each applicant or participant in a commu-
nity solar project is proportionally reduced by an equal per-
centage if the limit of total allowed credits is reached;

« Applicant payments are based on measured gross pro-
duction of the renewable energy systems; and

* The credit and incentive payment limitations have not
been exceeded.

WSR 10-17-007
PERMANENT RULES
SPOKANE REGIONAL
CLEAN AIR AGENCY
[Filed August 5, 2010, 11:00 a.m., effective September 5, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Clarify that asbestos survey contents and pro-
visions for providing copies to SRCAA; remove reference to
faxed notifications and corresponding prepayment accounts;
clarify that the fee waiver for demolition by structural fire
training also applies when the notification lists both asbestos
removal and demolition; add a provision which allows own-
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ers or contractors to file annual notifications; add a provision
which allows notifications to be amended after the asbestos
removal completion date on record; revise the regulation so
that one person doesn't have to have multiple credentials to
prepare an alternate work plan when standard asbestos
removal methods can't be used; allow the agency to accept
emergency notifications one working day after the emer-
gency work commenced; change "shall" to "may" regarding
the board amending the fee schedule to more accurately
recover program costs; and include an additional incremental
fee for incrementally larger abatement projects.

Citation of Existing Rules Affected by this Order:
Amending SRCAA Regulation I, Article IX and Section
10.09.

Statutory Authority for Adoption: RCW 70.94.141(1),
70.94.380(2).

Other Authority: Chapter 70.94 RCW, 42 U.S.C. 7401
et seq., 42 U.S.C. 7412.

Adopted under notice filed as WSR 10-11-005 on May 6,
2010.

Changes Other than Editing from Proposed to Adopted
Version: Nonsubstantive change to header in Section
9.04.B.2.d and typographical error in Section 10.09.A regard-
ing annual notifications corrected to reflect < 159 sq. ft. ver-
sus < 160 sq. ft. which makes the number consistent with the
annual notification provision being proposed in Section
9.04.A.6].

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 7, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 7, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: August 5, 2010,

Matt Holmquist
Compliance Administrator

Reviser's note: The material contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 10-18 issue of the Register.

WSR 10-17-015
PERMANENT RULES
PROFESSIONAL EDUCATOR
STANDARDS BOARD
[Filed August 5, 2010, 3:38 p.m., effective September 5, 2010]

Effective Date of Rule: Thirty-one days after filing.
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Purpose: WAC 181-82A-208 was amended in May
2009. During public hearing, the request was made and the
board adopted adding a specialty endorsement for gifted edu-
cation to the rule along with the proposed additions in visu-
ally impaired, mobility and environmental. The filed docu-
ment did not capture this addition.

Citation of Existing Rules Affected by this Order:
Amending WAC 181-82A-208.

Statutory Authority for Adoption: RCW 28A.410.210.

Adopted under notice filed as WSR 10-11-029 on May
11,2010.

Changes Other than Editing from Proposed to Adopted
Version: Public hearing resulted in providing a waiver of
experience requirement for teachers who are unemployed and
hold elementary education endorsements.

A final cost-benefit analysis is available by contacting
David Brenna, 600 Washington Street South, Room 252,
Olympia, WA 98504-7236, phone (360) 725-6238, fax (360)
586-4548, e-mail david.brenna@k12.wa.us.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 1, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: August 5, 2010.

David Brenna
Legislative and

Policy Coordinator

AMENDATORY SECTION (Amending WSR 09-12-087,
filed 6/1/09, effective 7/2/09)

WAC 181-82A-208 Specialty endorsements. The fol-
lowing specialty endorsements may be added to an existing
endorsed teaching certificate:

(1) Deaf education (per RCW 28A.410.225).

(a) This specialty endorsement is required for teachers
who will be working almost exclusively with students who
are deaf or hard of hearing.

(b) Program requirements are waived and this specialty
endorsement granted if a candidate possesses a baccalaureate
or master's degree in deaf education from a teacher training
program approved by the council on education of the deaf.

(2) Environmental and sustainability education.

(3) Teacher of the visually impaired.

(4) Orientation and mobility teacher.

(5) Gifted education.

WSR 10-17-028

WSR 10-17-028
PERMANENT RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed August 9, 2010, 10:20 a.m., effective September 9, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This rule making is being adopted in response
to SSB 6349 (chapter 160, Laws of 2010), which established
the farm internship program. Small farms located in San
Juan and Skagit counties with annual sales of less than
$250,000 per year are eligible to enroll in the program. This
rule making will adopt amendments to chapter 296-17 WAC,
General reporting rules, audit and recordkeeping, rates and
rating system for Washington workers' compensation insur-
ance; and chapter 296-17A WAC, Classifications for Wash-
ington workers' compensation insurance. New farm intern
risk classifications have been established. Each classification
will have a different composite rate depending on the type of
farm.

Citation of Existing Rules Affected by this Order:
Amending WAC 296-17-31014(7); and new WAC 296-17-
89503, 296-17A-4814, 296-17A-4815, and 296-17A-4816.

Statutory Authority for Adoption: RCW 51.16.035,
51.16.100.

Adopted under notice filed as WSR 10-13-135 on June
22,2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 4, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 4, Amended 1, Repealed 0.

Date Adopted: August 9, 2010.

Judy Schurke
Director

AMENDATORY SECTION (Amending WSR 04-18-025,
filed 8/24/04, effective 10/1/04)

WAC 296-17-31014 Farming and agriculture. (1)
Does this same classification approach apply to farming
or agricultural operations?

Yes, but it may not appear so without further explana-
tion. We classify farming and agricultural operations by type
of crop or livestock raised. This is done because each type of
grower will use different processes and grow or raise multi-
ple crops and livestock which have different levels of haz-
ards. It is common for farmers and ranchers to have several
basic classifications assigned to their account covering vari-
ous types of crops or livestock. If you fail to keep the records
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required in the auditing recordkeeping section of this manual,
and we discover this, we will assign all worker hours for
which records were not maintained to the highest rated clas-
sification applicable to the work performed.

(2) I am involved in diversified farming and have sev-
eral basic classifications assigned to my business. Can I
have one classification assigned to my account to cover
the different types of farming I am involved in?

Yes, your account manager can assist you in determining
the single classification that will apply to your business. The
name and phone number of your account manager can be
found on your quarterly premium report or your annual rate
notice. For your convenience you can call us at 360-902-4817
and we will put you in contact with your assigned account
manager.

(3) How do you determine what single farming classi-
fication will be assigned to my business?

The approach used to assign a single classification to a
farming business is much the same as we use for construction
or erection contractors. To do this, we will need a break down
of exposure (estimate of hours to be worked by your employ-
ees) by type of crop or livestock being cared for (classifica-
tion). This information will be used to estimate the premium
which would be paid using multiple classifications. The total
premium is then divided by the total estimated hours to pro-
duce an average rate per hour. We will select the classifica-
tion assigned to your business which carries the hourly pre-
mium rate which is the closest to the average rate that we pro-
duced from the estimated hours. Classification 4806 is not to
be assigned to any grower as the single farming classifica-
tion.

(4) How will I know what single farming classification
you have assigned to my business?

We will send you a written notice of the basic classifica-
tion that will apply to your business.

(5) If I requested a single classification for my farm-
ing operation can I change my mind and use multiple
classifications?

Yes, but you will need to call your account manager to
verify the applicable classifications.

The name and phone number of your account manager
can be found on your quarterly premium report or your
annual rate notice. For your convenience you can call us at
360-902-4817 and we will put you in contact with your
assigned account manager.

(6) I am a farm labor contractor. How is my business
classified?

If you are a farm labor contractor we will assign the basic
classification that applies to the type of crop being grown, or
livestock being cared for. If you contract to supply both
machine operators and machinery on a project, all operations
are to be assigned to classification 4808.

7) Farm internship pilot program. Who may partic-
ipate in the farm internship pilot program created by the
department as a result of Title 49 RCW, effective June 10,
2010?

Small farms with annual sales of less than two hundred
fifty thousand dollars per year located in San Juan or Skagit
counties that receive a special certification from the depart-
ment may have farm interns. Employers who qualify may
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report no more than three farm interns. Farm internship pro-
gram risk classifications are: WAC 296-17A-4814, 296-
17A-4815, and 296-17A-4816.

NEW SECTION

WAC 296-17-89503 Farm internship program indus-
trial insurance, accident fund and medical aid fund by
class.

Base Rates Effective
June 11, 2010

Accident Medical Aid
Class Fund Fund
4814 .0960 .1384
4815 2042 .3300
4816 3345 4912

NEW SECTION
WAC 296-17A-4814 Classification 4814.

4814-00 Farms: Internship program (7o be assigned only
by the agricultural specialist)

Applies to qualified farms engaged in providing an
internship program for agricultural education. To qualify, the
farm must hold a valid certification from labor and industries
to provide an internship program that includes a curriculum
of learning modules and supervised participation. The intern-
ship program is designed to teach farm interns about farming
practices and farm enterprise.

Classification 4814 can only be assigned to those farms
which have one of the following classifications assigned to
their account as the governing classification: 4806, 4810, or
4813. For governing classification, reference: WAC 296-17-
310171.

Special note: The term "farm intern" applies to those
certified to participate in the farm internship program. Intern
hours must be reported exclusively in classification 4814.
All other farm employees hours are to be reported separately
in the applicable farm classification that applies to the farm
operation.

NEW SECTION
WAC 296-17A-4815 Classification 4815.

4815-00 Farms: Internship program (7o be assigned only
by the agricultural specialist)

Applies to qualified farms engaged in providing an
internship program for agricultural education. To qualify, the
farm must hold a valid certification from labor and industries
to provide an internship program that includes a curriculum
of learning modules and supervised participation. The intern-
ship program is designed to teach farm interns about farming
practices and farm enterprise.

Classification 4815 can only be assigned to those farms
which have one of the following classifications assigned to
their account as the governing classification: 4802, 4803,
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4805, 4809, 4811, or 4812. For governing classification, ref-
erence: WAC 296-17-310171.

Special note: The term "farm intern" applies to those
certified to participate in the farm internship program. Intern
hours must be reported exclusively in classification 4815.
All other farm employees hours are to be reported separately
in the applicable farm classification that applies to the farm
operation.

NEW SECTION
WAC 296-17A-4816 Classification 4816.

4816-00 Farms: Internship program (7o be assigned only
by the agricultural specialist)

Applies to qualified farms engaged in providing an
internship program for agricultural education. To qualify, the
farm must hold a valid certification from labor and industries
to provide an internship program that includes a curriculum
of learning modules and supervised participation. The intern-
ship program is designed to teach farm interns about farming
practices and farm enterprise.

Classification 4816 can only be assigned to those farms
which have one of the following classifications assigned to
their account as the governing classification: 4804, 4808,
7301, 7302, or 7307. For governing classification, reference:
WAC 296-17-310171.

Special note: The term "farm intern" applies to those
certified to participate in the farm internship program. Intern
hours must be reported exclusively in classification 4816.
All other farm employees hours are to be reported separately
in the applicable farm classification that applies to the farm
operation.

WSR 10-17-029
PERMANENT RULES
PROFESSIONAL EDUCATOR
STANDARDS BOARD
[Filed August 9, 2010, 11:13 a.m., effective September 9, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Revises WAC 181-78A-255, 181-78A-264
and 181-78A-270; and repeals WAC 181-78A-315, 181-
78A-317, 181-78A-319, and 181-78A-325. Policy changes
to standards governing organizations providing teacher/edu-
cator preparations. Required by recent legislative action in
the 2009 and 2010 sessions. Session law from HB 2261, SB
6696 and SB 5793.

Citation of Existing Rules Affected by this Order:
Repealing WAC 181-78A-315, 181-78A-317, 181-78A-319
and 181-78A-325; and amending WAC 181-78A-255, 181-
78A-264, and 181-78A-270.

Statutory Authority for Adoption: RCW 28A.410.210.

Other Authority: HB 2261, SB 6696, SB 5793.

Adopted under notice filed as WSR 10-12-087 on June 1,
2010.

Changes Other than Editing from Proposed to Adopted
Version: Board edits for clarity and additional impacts from
statute on WAC 181-78A-270, related to administrators.

WSR 10-17-029

A final cost-benefit analysis is available by contacting
David Brenna, 600 Washington Street South, Room 400,
Olympia, WA 98504-7236, phone (360) 725-6238, fax (360)
586-4548, e-mail david.brenna@k12.wa.us.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 3,
Repealed 4.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 3, Repealed 4; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 22, 2010.

David Brenna
Legislative and
Policy Coordinator

AMENDATORY SECTION (Amending WSR 06-14-010,
filed 6/22/06, effective 7/23/06)

WAC 181-78A-255 Approval standard—Account-
ability. Building on the mission to prepare educators who
demonstrate a positive impact on student learning, the fol-
lowing evidence shall be evaluated to determine whether

each preparation program is in compliance with the program
approval standards of WAC 181-78A-220(2). ((Eacheellege

and-university-shall:
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() Cotlectand mam.tz.uﬂ .Eiﬁmﬁkﬂ candidate Ei.k s.)a)m
1) Each approved educator preparation program shall

maintain an assessment system that:
(a) Assesses outcomes in alignment with the conceptual

framework and state standards.

(b) Systematically and comprehensively gathers evi-
dence on:

(i) Candidate learning;

(i1) Program operations, including placement rates, clin-
ical experiences, and candidate characteristics.

(c) Collects candidate work samples that document pos-

(d) Aggregates key data over time.

(e) Incorporates perspectives of faculty, candidates, and
P-12 partners.

(f) Includes processes and safeguards that ensure fair and
unbiased assessment of candidates.

(g) Provides for regular analysis of assessment results.

(h) Is systematically linked to program decision-making
Processes.

2) Each approved program shall reach agreement with

the professional educator standards board on the delivery of

data as described in a memorandum of understanding. The

memorandum will detail the minimum data requirements for
approved programs.

AMENDATORY SECTION (Amending WSR 10-07-077,
filed 3/17/10, effective 4/17/10)

WAC 181-78A-264 Approval standard—Program
design. Building on the mission to prepare educators who
demonstrate a positive impact on student learning, ((the-fol-
lewing)) evidence shall be evaluated to determine whether
each preparation program is in compliance with the program
design standard of WAC 181-78A-220(4):

(1) The conceptual framework establishes the shared
vision for the unit's efforts in preparing educators to work

effectively in P-12 schools. ((f-prevides-the-basisfor-coher-
eul . on_fild . i
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Edﬂf {Iembe*s ofthe b.*fadf.f mefessm’]al .eam_m;?“j :

elassreems-)) The conceptual framework:

(a) Provides coherence among curriculum, instruction,
field experiences, clinical practice, candidate assessment, and
program evaluation;

(b) Establishes the philosophy. purpose, goals, and stan-
dards of the program or unit;

(c) Reflects renewing commitment to current research

WSR 10-17-029

(d) All Washington educator preparation programs oper-

ating field experiences in Washington state shall establish
and maintain field placement agreements with all Washing-
ton school districts in which candidates are placed for field
experiences leading to certification or endorsement under
WAC 181-78A-125.

(e) Entry and exit criteria and a process for mitigating
concerns during clinical practice are provided for candidates
and the mentor.

(f) Requirements for specific educator preparation pro-

rams.

(i) Teacher programs.

A) Programs shall administer the pedagogy assessment
adopted by the professional educator standards board to all

and best practices; and

(d) Supports the state's goals for P-12 student learning
and program approval Standard V.

(2) Recruitment, admission, retention, and transition to

candidates in a residency certificate program.

(B) Clinical practice (defined as supervised planning,

instruction, and reflection) for teacher candidates should con-
sist of no less than four hundred fifty hours in classroom set-

the field.

(a) Programs recruit, admit, retain, and transition candi-
dates to the field who:

(1) Demonstrate the content and pedagogical knowledge
and skills for success as educators in schools;

(>i1) Demonstrate the dispositions of a professional edu-

tings.

(ii) School counselor programs.

(A) Candidates complete a supervised internship in the
schools that includes a minimum of four hundred hours of on
the job professional service and one hour per week of individ-
ual supervision provided by the mentor.

cator;
(iii)) Address the program, state and partner districts'

(B) Prior to the internship. the candidate will complete a
faculty supervised practicum (a distinctly defined clinical

goals for increasing underrepresented populations in the

experience intended to enable the candidate to develop basic

workplace;
(iv) Address the content areas identified by work force

data of the state and region.
(b) Learner expectations for program requirements, pro-
gression, and completion are identified, published, and acces-

counseling skills and integrate professional knowledge).

(iii) School psychology programs.

(A) Candidates complete a supervised internship in the
schools that includes a minimum of one thousand two hun-
dred hours of on the job professional service and one hour per

sible.

(c) Faculty regularly review recruitment and retention
data for effectiveness of program.

Programs create, implement and communicate a recruit-

week of individual supervision provided by the mentor.

(B) Prior to the internship. the candidate will complete a
faculty supervised practicum (a distinctly defined clinical
experience intended to enable the candidate to develop basic

ment and retention plan in response to data.
(3) Field experiences and clinical practice.
(a) The program(s) and its school partners design, imple-
ment, and evaluate field experiences and clinical practices.
(b) Field experiences are integrated throughout the prep-

aration program.
(1) Field experiences provide opportunity to plan, prac-

school psychology skills and integrate professional knowl-
edge).

(iv) School social worker programs.

(A) Candidates complete a supervised internship in the
schools that includes a minimum of three hundred hours of on
the job professional service and one hour per week of individ-
ual supervision provided by the mentor.

tice and reflect on methods of instruction and differentiation;
(i1) Field experiences provide opportunity to work in

(B) Prior to the internship. the candidate will complete a
faculty supervised practicum (a distinctly defined clinical

communities with populations dissimilar to the background
of the candidate;

(iii) Faculty supervision, including on-site visits, will be

experience intended to enable the candidate to develop basic
school social work skills and integrate professional knowl-
edge).

provided on an on-going basis.

(c) Mentors are instructional leaders identified collabor-
atively with the partner school of district.

(1) Mentors and principals are provided with a set of
internship expectations;

(ii) Mentors receive or provide evidence of training on

mentoring of adult learners;
(iii) Mentors must be fully certificated school personnel

(v) Administrator programs.
(A) The internship for administrators shall take place in

an education setting serving under the general supervision of

a certificated practitioner who is performing in the role for
which certification is sought.

(B) Components of the required internship shall include

demonstration by the candidate that he or she has the appro-
priate, specific relevant skills pursuant to WAC 181-78A-

and have a minimum of three years of professional experi-
ence in the role they are supervising;

(iv) Effectiveness of mentor preparation and communi-

270.
(C) An approved preparation program for superinten-
dents shall require an internship of at least three hundred

cation are reviewed annually by faculty.

sixty hours.
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(D) An approved preparation program for principals
shall require for those persons beginning their internship
August 1, 2009, and after, an internship which requires prac-
tice as an intern during the full school year. A "full school

year" shall mean five hundred forty hours of which at least

one-half shall be during school hours, when students and/or
staff are present: Provided further, That an approved prepa-

ration program for principals shall require an internship that
shall include demonstration by the candidate that she or he
has the appropriate, specific skills pursuant to the standards
identified in WAC 181-78 A-270(2) and meets, at minimum,
the standards-based benchmarks approved and published by
the professional educator standards board. The benchmarks

may not be changed without prior professional educator stan-
dards board approval.

(4) Program and faculty collaboration.

(a) Faculty within the program and unit collaborate for
continuous program improvement.

(b) Faculty collaborate with content area specialists.

(c) Programs collaborate with P-12 schools to assess and
respond to work force, student learning, and professional
development needs.

(d) Faculty collaborate with members of the broader pro-
fessional community.

(e) Faculty collaborate with members of under-repre-
sented populations for program improvement.

(5) Diversity in learning experiences.
(a) Candidates have significant interaction with diverse

populations including colleagues, faculty, P-12 practitioners,
and P-12 students and families.

(1) Candidates reflect on interactions with diverse popu-
lations in order to integrate professional growth in cultural
competency as a habit of practice.

(ii) Candidates integrate their cultural and linguistic
backgrounds into classroom activities in order to build the
multicultural capacity of the preparation program cohort.

(b) Faculty model equity pedagogy through:

(1) Interaction with diverse populations;

(ii) Reflective practice on their own professional growth
in cultural competency:;

(ii1) Culturally relevant communication and problem
solving; and

(iv) Personalized instruction that addresses cultural and

linguistic backgrounds.

AMENDATORY SECTION (Amending WSR 07-23-046,
filed 11/14/07, effective 12/15/07)

WAC 181-78A-270 Approval standard—Knowledge
and skills. Building on the mission to prepare educators who
demonstrate a positive impact on student learning based on
the Improvement of Student Achievement Act of 1993
(1209), the following evidence shall be evaluated to deter-
mine whether each preparation program is in compliance
with the program approval standards of WAC 181-78A-
220(5):

(1) TEACHER RESIDENCY CERTIFICATION.

((knowledge-of subjeet-matter-and-eurrienlum-goals

Teael id el ent ]
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ronment:)) (a) EFFECTIVE TEACHING.

(1) Using multiple instructional strategies, including the

principles of second language acquisition, to address student
academic language ability levels and cultural and linguistic
backgrounds;

(ii) Applying principles of differentiated instruction,
including theories of language acquisition, stages of lan-
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guage, and academic language development, in the integra-

tion of subject matter across the content areas of reading,
mathematical, scientific, and aesthetic reasoning;

(iii) Using standards-based assessment that is systemati-
cally analyzed using multiple formative. summative, and
self-assessment strategies to monitor and improve instruc-
tion;

(iv) Implementing classroom/school centered instruc-
tion, including sheltered instruction that is connected to com-
munities within the classroom and the school, and includes
knowledge and skills for working with other;

(v) Planning and/or adapting standards-based curricula
that are personalized to the diverse needs of each student;

vi) Aligning instruction to the learning standards and
outcomes so all students know the learning targets and their
progress toward meeting them;

(vii) Planning and/or adapting curricula that are stan-

dards driven so students develop understanding and problem-
solving expertise in the content area(s) using reading, written
and oral communication, and technology:

(viii) Preparing students to be responsible citizens for an
environmentally sustainable, globally interconnected, and
diverse society;

(ix) Planning and/or adapting learner centered curricula
that engage students in a variety of culturally responsive,
developmentally, and age appropriate strategies;

(x) Using technology that is effectively integrated to cre-
ate technologically proficient learners; and

xi) Informing, involving, and collaborating with fami-
lies/neighborhoods, and communities in each student's edu-
cational process, including using information about student
cultural identity, achievement and performance.

(b) PROFESSIONAL DEVELOPMENT. Developing reflec-
tive, collaborative, professional growth-centered practices
through regularly evaluating the effects of his/her teaching
through feedback and reflection.

(c) TEACHING AS A PROFESSION.

(1) Participating collaboratively and professionally in
school activities and using appropriate and respectful verbal
and written communication.

(i1) Demonstrating knowledge of professional, legal, and
ethical responsibilities and policies.

d) PERFORMANCE ASSESSMENT. An approved prepara-
tion program for teachers shall require that each candidate
engage in an assessment process approved by the profes-
sional educator standards board. The assessment will verify
that the candidate for a residency teacher certificate can meet
the teacher standards in (a), (b) and (c) of this subsection and
understands teacher impact on student learning.

(2) PRINCIPAL AND PROGRAM ADMINISTRATOR.

(a) Effective August 31, 1997, through August 31, 2004,
principal and program administrator candidates, in order to
support student achievement of the state learning goals and
essential academic learning requirements, will complete a
well-planned sequence of courses and/or experiences in an
approved preparation program which shall include:

(1) Specific performance domains. An approved prepara-
tion program shall require the candidate to demonstrate in
course work and the internship the following:

WSR 10-17-029

(A) Leadership: Formulating goals with individuals or
groups; initiating and maintaining direction with groups and
guiding them to the accomplishment of tasks; setting priori-
ties for one's school in the context of community and district
priorities and student and staff needs; integrating own and
others' ideas for task accomplishment; initiating and planning
organizational change.

(B) Information collection: Gathering data, facts, and
impressions from a variety of sources about students, parents,
staff members, administrators, and community members;
seeking knowledge about policies, rules, laws, precedents, or
practices; managing the data flow; classifying and organizing
information for use in decision making and monitoring.

(C) Problem analysis: Identifying the important ele-
ments of a problem situation by analyzing relevant informa-
tion; framing problems; identifying possible causes; identify-
ing additional needed information; framing and reframing
possible solutions; exhibiting conceptual flexibility; assisting
others to form reasoned opinions about problems and issues.

(D) Judgment: Reaching logical conclusions and mak-
ing high quality, timely decisions given the best available
information.

(E) Organizational oversight: Planning and scheduling
one's own and others' work so that resources are used appro-
priately, and short-term and long-term priorities and goals are
met; monitoring projects to meet deadlines.

(F) Implementation: Making things happen; putting
programs and plans into action; applying management tech-
nologies; applying methods of organizational change includ-
ing collaborative processes; facilitating tasks; establishing
progress checkpoints; considering alternative approaches;
providing "mid-course" corrections when actual outcomes
start to diverge from intended outcomes; adapting to new
conditions.

(G) Delegation: Assigning projects or tasks together
with clear authority to accomplish them and responsibility for
their timely and acceptable completion.

(H) Instructional program: Envisioning and enabling
instructional and auxiliary programs for the improvement of
teaching and learning; recognizing the developmental needs
of students; insuring appropriate instructional methods that
address students' gender and cultural differences; designing
positive learning experiences; accommodating differences in
cognition and achievement; mobilizing the participation of
appropriate people or groups to develop these programs and
to establish a positive learning environment.

(D) Curriculum design: Interpreting school district cur-
ricula; planning and implementing with staff a framework for
instruction that shall include the implementation of the state
learning goals and essential academic learning requirements;
initiating needs analyses and monitoring social and techno-
logical developments as they affect curriculum; responding
to international content levels; adjusting content as needs and
conditions change.

(J) Student guidance and development: Providing for
student guidance, counseling, and auxiliary services; utiliz-
ing community organizations; responding to family needs;
enlisting the participation of appropriate people and groups to
design and conduct these programs and to connect schooling
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with plans for adult life; planning for a comprehensive pro-
gram of student activities.

(K) Staff development: Identifying with participants
the professional needs of individuals and groups; planning
and organizing programs to improve staff effectiveness;
supervising individuals and groups; engaging staff and others
to plan and participate in recruitment and development; initi-
ating self-development.

(L) Measurement and evaluation: Determining what
diagnostic information is needed about students, staff, and
the school environment; examining the extent to which out-
comes meet or exceed previously defined standards, goals, or
priorities for individuals or groups; drawing inferences for
program revisions; interpreting measurements or evaluations
for others; relating programs to desired outcomes; developing
equivalent measures of competence.

(M) Resource allocation: Planning and developing the
budget with appropriate staff; seeking, allocating, and adjust-
ing fiscal, human, and material resources; utilizing the phys-
ical plant; monitoring resource use and reporting results.

(N) Motivating others: Building commitment to a
course of action; creating and channeling the energy of self
and others; planning and encouraging participation; support-
ing innovation; recognizing and rewarding effective perfor-
mance; providing coaching, guidance, or correction for per-
formance that needs improvement; serving as a role model.

(O) Sensitivity: Perceiving the needs and concerns of
others; dealing with others tactfully; working with others in
emotionally stressful situations or in conflict; managing con-
flict; obtaining feedback; recognizing multicultural sensibili-
ties.

(P) Oral expression: Making oral presentations that are
clear and easy to understand; clarifying and restating ques-
tions; responding, reviewing, and summarizing for groups;
utilizing appropriate communicative aids; adapting for audi-
ences.

(Q) Written expression: Expressing ideas clearly in
writing; writing appropriately for different audiences such as
students, teachers, and parents; preparing brief memoranda.

(R) Philosophical and cultural values: Acting with a
reasoned understanding of the role of education in a demo-
cratic society and in accord with accepted ethical standards;
recognizing philosophical and historical influences in educa-
tion; reflecting an understanding of American culture, includ-
ing current social and economic issues related to education;
recognizing global influences on students and society.

(S) Legal and regulatory applications: Acting in
accordance with relevant federal and Washington state laws,
rules, and policies; recognizing governmental influences on
education; working within local rules, procedures, and direc-
tives; administering contracts.

(T) Policy and political influences: Identifying rela-
tionships between public policy and education; recognizing
policy issues; examining and affecting policies individually
and through professional and public groups; relating policy
initiatives to the welfare of students; addressing ethical
issues.

(U) Public and media relationships: Developing com-
mon perceptions about school issues; interacting with paren-
tal and community opinion leaders; understanding and
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responding skillfully to the electronic and printed news
media; initiating and reporting news through appropriate
channels; enlisting public participation; recognizing and pro-
viding for market segments.

(i1) Performance assessment. An approved preparation
program for principals shall require that prior to the intern-
ship each candidate shall engage in a performance assess-
ment through a process determined by each preparation pro-
gram. The results of this assessment shall be utilized by the
college/university supervisor, the cooperating principal, and
the principal candidate to cooperatively design the internship
plan.

(b) Effective September 1, 2004, principal and program
administrator candidates, in order to support student achieve-
ment of the state learning goals and essential academic learn-
ing requirements, will complete formalized learning opportu-
nities, including an internship, in an approved program that
includes:

(1) Successful demonstration of standards. ((A—sehool

administrator-is-an-educational- leader whe-prometes-the-sae-
eess-ofall-studentsby:))

(A) ((Eaetlitating)) A school administrator is an educa-
tional leader who promotes the success of each student by
leading the development, articulation, implementation, and
stewardship of a vision of learning that is shared and sup-
ported by ((the)) school and community stakeholders;

(B) A school administrator is an educational leader who
promotes the success of each student by leading through
advocating, nurturing, and sustaining ((a)) district/school cul-
tures and coherent instructional programs that are conducive
to student learning and staff professional growth;

(C) A school administrator is an educational leader who
promotes the success of each student by ensuring manage-
ment of the organization, operations, and resources for a safe,
efficient, and effective learning environment;

(D) A school administrator is an educational leader who
promotes the success of each student by collaborating with
families and community members, responding to diverse
community interests and needs, and mobilizing community
resources;

(E) A school administrator is an educational leader who
promotes the success of each student by acting with integrity,
fairness, and in an ethical manner; and

(F) A school administrator is an educational leader who
promotes the success of each student by understanding,
responding to, and influencing the larger political, social,
economic, legal and cultural context.

(i) Performance assessment. An approved preparation
program for principals shall require that each candidate
engage in an assessment process using the standards-based
benchmarks approved by the professional educator standards
board and published by the office of the superintendent of
public instruction. The benchmarks may not be changed
without prior professional educator standards board approval.
All candidates shall exit the residency certificate program
with a draft professional growth plan.

(3) SUPERINTENDENT. ((Superintendent—eandidates;—in

ordertosuppertstudent-achievement-of the state learning
] i ] Jomie ] . . il
complete-a—wel-planned-sequenee-of courses-andfoerexperi-
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superintendentss)) An approved preparation program for
superintendents shall require the candidate to demonstrate in

course work and the internship the following standards:

(a) ((S%Httegie—leadefship*—'Fhe—lﬂ&ew}edge—skﬂJrs—aﬁd

-)) A school

administrator is an educational leader who promotes the suc-
cess of each student by leading the development, articulation,

implementation, and stewardship of a vision of learning that
is shared and supported by school and community stakehold-
Crs;

GiD-Stadentpersonnelserviees:)) A school administrator

is an educational leader who promotes the success of each
student by leading through advocating, nurturing, and sus-
taining district/school cultures and coherent instructional
programs that are conducive to student learning and staff pro-
fessional growth;

(c) ((Ofgﬂnzﬁﬁewleadefship*—llheﬁew}edge—s{eﬂh

v)Technology—and—information—system:)) A school
administrator is an educational leader who promotes the suc-

cess of each student by ensuring management of the organi-
zation, operations, and resources for a safe, efficient, and

effective learning environment;

(d) ((Pelitieal-and-ecommunityteadership+—The knowl-

peliey-and-pelitical-systems:)) A school administrator is an
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educational leader who promotes the success of each student
by collaborating with families and community members,
responding to diverse community interests and needs, and

mobilizing community resources;
(e) A school administrator is an educational leader who

promotes the success of each student by acting with integrity,
fairness, and in an ethical manner; and

(f) A school administrator is an educational leader who
promotes the success of each student by understanding,
responding to, and influencing the larger political, social.
economic, legal, and cultural context.

(4) SCHOOL COUNSELOR. Effective August 31, 1997
through August 31, 2005, school counselor candidates, in
order to support student achievement of the state learning
goals and essential academic learning requirements, will
complete a well-planned sequence of courses and/or experi-
ences in which they acquire and apply knowledge about:

(a) Human growth and development (studies that pro-
vide an understanding of the nature and needs of individuals
at all developmental levels).

(b) Social and cultural foundations (studies that provide
an understanding of issues and trends in a multicultural and
diverse society).

(¢) Helping relationships (studies that provide an under-
standing of counseling and consultation processes).

(d) Group work (studies that provide an understanding of
group development, dynamics, counseling theories, group
counseling methods and skills, and other group work
approaches).

(e) Career and lifestyle development (studies that pro-
vide an understanding of career development and related life
factors).

(f) Appraisal (studies that provide an understanding of
individual and group approaches to assessment and evalua-
tion), including assessment of the state learning goals and
essential academic learning requirements.

(g) Research and program evaluation (studies that pro-
vide an understanding of types of research methods, basic
statistics, and ethical and legal considerations in research).

(h) Professional orientation (studies that provide an
understanding of all aspects of professional functioning
including history, roles, organizational structures, ethics,
standards, and credentialing).

(i) Foundations of school counseling including:

(i) History, philosophy, and trends in school counseling;

(i1) Role and function of the school counselor in conjunc-
tion with the roles of the professional and support personnel
in the school;

(iii) Knowledge of the school setting and curriculum
including the state learning goals and essential academic
learning requirements;

(iv) Ethical standards and guidelines of the American
School Counselor Association (ASCA);

(v) State and federal policies, laws, and legislation rele-
vant to school counseling; and

(vi) Implications of sociocultural, demographic, and life-
style diversity relevant to school counseling.

(j) Studies that provide an understanding of the coordina-
tion of counseling program components as they relate to the
total school community including:
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(i) Referral of children and adolescents for specialized
help;

(i1) Coordination efforts with resource persons, special-
ists, businesses, and agencies outside the school to promote
program objectives;

(iii) Methods of integration of guidance curriculum in
the total school curriculum;

(iv) Promotion of the use of counseling and guidance
activities and programs by the total school community to
enhance a positive school climate; and

(v) Methods of planning and presenting guidance-related
educational programs for school personnel and parents.

(k) Theory, knowledge and skills for the practice of
school counseling including:

(i) Program development, implementation and evalua-
tion. Studies in this area include:

(A) Use of surveys, interviews, and needs assessments;

(B) Design, implementation and evaluation of a compre-
hensive, developmental school program;

(C) Implementation and evaluation of specific strategies
designed to meet program goals and objectives;

(D) Preparation of a counseling schedule reflecting
appropriate time commitments and priorities in a develop-
mental school counseling program; and

(E) Use of appropriate technology and information sys-
tems.

(i) Counseling and guidance. Studies in this area
include:

(A) Individual and group counseling and guidance
approaches appropriate for the developmental stage and
needs of children and adolescents;

(B) Group guidance approaches that are systematically
designed to assist children and adolescents with developmen-
tal tasks;

(C) Approaches to peer helper programs;

(D) Issues which may affect the development and func-
tion of children and adolescents (e.g., abuse, eating disorders,
attention deficit hyperactivity disorder, exceptionality, sub-
stance abuse, violence, suicide, dropout);

(E) Developmental approaches to assist students and
parents at points of educational transition (e.g., postsecond-
ary education, career and technical education, and career
options);

(F) Crisis intervention and referral; and

(G) System dynamics, including family, school, commu-
nity, etc.

(iii) Consultation. Studies in this area shall include:

(A) Methods of enhancing teamwork within the school
community; and

(B) Methods of involving parents, teachers, administra-
tors, support staff and community agency personnel.

(5) SCHOOL COUNSELOR. Effective September 1, 2005,
school counselor candidates, in order to support student
achievement of the state learning goals and essential aca-
demic learning requirements, will complete formalized learn-
ing opportunities, including an internship, in an approved
program that includes:

(a) Successful demonstration of standards:

(i) Foundations of the school counseling profession:
Certified school counselors design, deliver, and evaluate stu-

Permanent

Washington State Register, Issue 10-17

dent-centered, data-driven school counseling programs that
advance the mission of the school in light of recognized the-
ory, research, exemplary models, community context, and
professional standards.

(i1) School counseling and student competencies: Cer-
tified school counselors integrate academic, career, and per-
sonal/social student competencies, including Washington
state learning goals and essential academic learning require-
ments, into the school counseling program; teach counseling
and guidance related material by using effective curriculum,
instructional strategies, and instructional management; sup-
port teachers and parents in helping students develop knowl-
edge and skill for learning, living, and working; and provide
information about best practices to a school community.

(iii) Human growth and development: Certified
school counselors apply comprehensive, in-depth knowledge
of human growth and development to improve student learn-
ing, well-being, and to enhance resiliency; provide guidance
to parents and teachers about developmentally appropriate
practices that support students throughout their schooling
experience.

(iv) Counseling theories and technique: Certified
school counselors demonstrate an understanding of estab-
lished and emerging counseling theories through effective
use of individual and group techniques for working with a
diverse population.

(v) Equity, fairness, and diversity: Certified school
counselors value and show respect for all members of the
community; demonstrate fairness, equity, and sensitivity to
every student, and advocate for equitable access to instruc-
tional programs and activities; use data for designing and
implementing plans that remove barriers to learning; and help
to close achievement gaps among subgroups of students.

(vi) School climate: Certified school counselors estab-
lish and foster a safe, inclusive, and nurturing learning envi-
ronment for students, staff, and families and use strategies
designed to prevent or resolve problems that could limit or
diminish the capacity of students to learn and achieve at their
highest levels.

(vii) Collaboration with school staff, family, and com-
munity: Certified school counselors work collaboratively
with school staff, families and community members to
achieve common goals for the education of students,
improvement of schools, and advancement of the larger com-
munity; know appropriate behavior management strategies
and can team with staff and families to improve student
achievement; and use their knowledge of community
resources to make appropriate referrals based on the needs of
students.

(viii) Information resources and technology: Certi-
fied school counselors select and use informational resources
and technology to facilitate delivery of a comprehensive
school counseling program that meets student needs; and
skillfully use technology to enhance communication.

(ix) Student assessment and program evaluation:
Certified school counselors understand the basic principles
and purposes of assessment; collection and use of data; regu-
larly monitor student progress and are able to communicate
the purposes, design, and results of assessments to various
audiences; know basic principles of research design, action
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research, and program evaluation for purposes of program
improvement and accountability.

(x) Leadership and advocacy: Certified school coun-
selors support practices and policies that promote academic
rigor-skills for learning, living, and working; provide leader-
ship that enhances student academic, career, and per-
sonal/social development and advocate for guidance as an
integral part of a school's educational system; model prac-
tices that help students, parents, teachers, and policy makers
understand how curriculum, instruction and assessment can
help students see the relationship between effort, perfor-
mance, and success beyond high school. Certified school
counselors help promote understanding of graduation
requirements, WASL scores, and development of the high
school and beyond plan.

(xi) Professionalism, ethics, and legal mandates: Cer-
tified school counselors develop a professional identity con-
gruent with knowledge of all aspects of professional func-
tions, professional development, and state and national
school counselor organizations. They adhere strictly to the
profession's codes of ethics, especially those that have been
established by the American Counseling Association (ACA),
the American School Counselor Association (ASCA), the
National Board for Certified Counselors (NBCC), and other
relevant codes of ethics. They are familiar with state and fed-
eral policies, laws, and legislation relevant to school counsel-
ing.

(xii) Reflective practice: Certified school counselors
integrate knowledge, skills, and life experiences to respond
effectively to new or unexpected critical events and situa-
tions; serve as change agents by using their understanding of
schools as social, cultural and political systems within a
larger organizational context; monitor practice with continu-
ous, in-depth reflection; and make adjustments as needed.

(b) Performance assessment. An approved preparation
program for school counselors shall require that each candi-
date engage in an assessment process using the standards-
based benchmarks approved by the professional educator
standards board and published by the office of the superinten-
dent of public instruction. The benchmarks may not be
changed without prior professional educator standards board
approval. All candidates shall exit the residency certificate
program with a draft professional growth plan.

(6) SCHOOL PSYCHOLOGIST. Effective August 31,
1997, through August 31, 2005, school psychologist candi-
dates, in order to support student achievement of the state
learning goals and essential academic learning requirements,
will complete a well-planned sequence of courses and/or
experiences in which they acquire and apply knowledge
about:

(a) Knowledge of the field. The candidate has knowl-
edge and skill in relevant fields of study, including:

(1) Learning theory.

(i1) Personality theory and development.

(iii) Individual and group testing and assessment.

(iv) Individual and group counseling and interviewing
theory and techniques.

(v) Basic statistics.

(vi) Child development.

(vii) Exceptional children.
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(viii) Social and cultural factors.

(ix) Deviant personality.

(x) Curriculum, including the state learning goals and
essential academic learning requirements.

(xi) Research design.

(xii) Physiological and biological factors.

(b) Assessment and diagnosis. The candidate has knowl-
edge and skill necessary to select, administer, score, and
interpret instruments and techniques in the following areas:

(1) Intellectual and cognitive assessment.

(i1) Individual and group academic skills: Standardized
norm-referenced and criteria-referenced measurements and
curriculum-based measurements.

(iii) Personality assessment.

(iv) Assessment of perceptual skills.

(v) Assessment of adaptive behavior; assessment of lan-
guage skills.

(c) Behavioral observation and analysis. The candidate
has knowledge and skill in behavior observation, including:

(1) Data taking.

(i1) Frequency measures.

(iii) Qualitative and quantitative analysis of classroom
behavior.

(iv) Developmental and personality analysis, including
perceptual, cognitive, social, and affective and language
development in children.

(d) Counseling and interviewing. The candidate has the
knowledge and skill necessary to:

(i) Provide individual and group counseling to students
and parents.

(i1) Conduct interviews essential to information collect-
ing from parents, teachers, and other professionals.

(e) Program development. The candidate has the knowl-
edge and skill to make educational prescriptions, including
specification of remedial environmental changes, both curric-
ular and behavioral, for a particular student.

(f) Consultation. The candidate has the knowledge and
skill to:

(1) Function on multidisciplinary teams in evaluating and
placing students.

(i1) Confer with and make recommendations to parents,
specialists, teachers, referral personnel, and others relative to
student's characteristics and needs in the educational and
home environments.

(g) Program evaluation and recordkeeping. The candi-
date has the knowledge and skill necessary to develop and
implement program evaluation and maintain required
records.

(h) Professionalism. The candidate has knowledge of
professional standards regarding ethical and legal practices
relevant to the practice of school psychology. The candidate
demonstrates knowledge and skill in written and oral report-
ing of assessment and remedial recommendations which will
meet ethical and legal standards.

(i) Research. The candidate has knowledge and skill to:

(1) Evaluate and perform research.

(i1) Apply school-oriented research.

(iii) Construct criterion-referenced instruments with ref-
erence to such educational decisions as:

(A) Retention in grade.
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(B) Acceleration and early entrance.

(C) Early entrance.

(7) School psychologist. Effective September 1, 2005,
school psychologist candidates, in order to support student
achievement of the state learning goals and essential aca-
demic learning requirements, will complete formalized learn-
ing opportunities, including an internship, in an approved
program that includes:

(a) Successful demonstration of standards:

(i) Data-based decision making and accountability:
Certified school psychologists have knowledge of varied
models and methods of assessment that yield information
useful in identifying strengths and needs, in understanding
problems, and in measuring progress and accomplishments;
use such models and methods as part of a systematic process
to collect data and other information, translate assessment
results into empirically based decisions about service deliv-
ery, evaluate the outcomes of services; and data-based deci-
sion making permeates every aspect of professional practice.

(i1) Consultation and collaboration: Certified school
psychologists have knowledge of behavioral, mental health,
collaborative, and/or other consultation models and methods
and of their application to particular situations; collaborate
effectively with others in planning and decision-making pro-
cesses at the individual, group, and system levels.

(iii) Effective instruction and development of cogni-
tive/academic skills: Certified school psychologists have
knowledge of human learning processes, techniques to assess
these processes, and direct and indirect services applicable to
the development of cognitive and academic skills; collabo-
rate with others, develop appropriate cognitive and academic
goals for students with different abilities, disabilities,
strengths, and needs; implement interventions to achieve
those goals; and evaluate the effectiveness of interventions,
including, but not limited to, instructional interventions and
consultation.

(iv) Socialization and development of life skills: Cer-
tified school psychologists have knowledge of human devel-
opmental processes, techniques to assess these processes, and
direct and indirect services applicable to the development of
behavioral, affective, adaptive, and social skills; collaborate
with others, develop appropriate behavioral, affective, adap-
tive, and social goals for students of varying abilities, disabil-
ities, strengths, and needs; implement interventions to
achieve those goals; and evaluate the effectiveness of inter-
ventions, including, but not limited to, consultation, behav-
ioral assessment/intervention, and counseling.

(v) Student diversity in development and learning:
Certified school psychologists have knowledge of individual
differences, abilities, and disabilities and of the potential
influence of biological, social, cultural, ethnic, experiential,
socioeconomic, gender-related, and linguistic factors in
development and learning; demonstrate the sensitivity and
skills needed to work with individuals of diverse characteris-
tics and to implement strategies selected and/or adapted
based on individual characteristics, strengths, and needs.

(vi) School and systems organization, policy develop-
ment, and climate: Certified school psychologists have
knowledge of general education, special education, and other
educational and related services; understanding of schools
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and other settings as systems; work with individuals and
groups to facilitate policies and practices that create and
maintain safe, supportive, and effective learning environ-
ments for children and others.

(vii) Prevention, crisis intervention, and mental
health: Certified school psychologists have knowledge of
human development and psychopathology and of associated
biological, cultural, and social influences on human behavior;
provide or contribute to prevention and intervention pro-
grams that promote the mental health and physical well-being
of students.

(viii) Home/school/community collaboration: Certi-
fied school psychologists have knowledge of family systems,
including family strengths and influences on student develop-
ment, learning, and behavior, and of methods to involve fam-
ilies in education and service delivery; work effectively with
families, educators, and others in the community to promote
and provide comprehensive services to children and families.

(ix) Research and program evaluation: Certified
school psychologists have knowledge of research, statistics,
and evaluation methods; evaluate research, translate research
into practice, and understand research design and statistics in
sufficient depth to plan and conduct investigations and pro-
gram evaluations for improvement of services.

(x) School psychology practice and development:
Certified school psychologists have knowledge of the history
and foundations of their profession; of various service mod-
els and methods; of public policy development applicable to
services to children and families; and of ethical, professional,
and legal standards, including the Washington Administra-
tive Code; practice in ways that are consistent with applicable
standards, are involved in their profession, and have the
knowledge and skills needed to acquire career-long profes-
sional development.

(xi) Information technology: Certified school psychol-
ogists have knowledge of information sources and technol-
ogy relevant to their work; access, evaluate, and utilize infor-
mation sources and technology in ways that safeguard or
enhance the quality of services.

(b) Performance assessment. An approved preparation
program for school psychologists shall require that each can-
didate engage in an assessment process using the standards-
based benchmarks approved by the professional educator
standards board and published by the office of the superinten-
dent of public instruction. The benchmarks may not be
changed without prior professional educator standards board
approval. All candidates shall exit the residency certificate
program with a draft professional growth plan.

(8) SCHOOL SOCIAL WORKER. Effective August 31,
1997, through August 31, 2005, school social worker candi-
dates, in order to support student achievement of the state
learning goals and essential academic learning requirements,
will complete a well-planned sequence of courses and/or
experiences in which they acquire and apply knowledge
about:

(a) Knowledge for social work practice. The candidate
has knowledge and skills in relevant fields of study includ-
ing:
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(i) Values.

(A) Knowledge of profession including values, skills,
and ethics; and

(B) National Association of Social Workers (NASW)
Code of Ethics and school social work guidelines for prac-
tice.

(i1) Human behavior and the social environment.

(A) Community theory and community change (e.g.,
community organization and development, social planning,
networking, and case management);

(B) Systems and organizational theory (e.g., school as a
bureaucracy);

(C) Social disorganization (e.g., poverty, family and
community violence, unemployment, addictions, multiple
losses), and context of family in a changing society;

(D) Family dynamics and theories of family therapy;

(E) Human/child growth and development;

(F) Diverse populations of: Race, culture, social class,
life style, age, gender and the disabled;

(G) Theories of personality; and

(H) Use of computer technology for social work prac-
tice.

(b) Service delivery and program development. The can-
didate will have knowledge and skills in the following activ-
ities:

(1) Direct practice.

(A) Referring, developing, and coordinating resources
and services in the local education agency and community;

(B) Knowledge and skills related to families;

(C) Case management;

(D) Working with vulnerable and "hard to reach" indi-
viduals and families, including those from diverse popula-
tions;

(E) Cirisis intervention, conflict resolution, stress man-
agement and decision-making skills;

(F) Individual and group counseling to improve students'
self-knowledge and interactional skills for personal empow-
erment;

(G) Interviewing and counseling students in relation to
social-personal problems adjudged to be impairing student's
ability to learn;

(H) Family interventions including parent education;
referral to resources; family counseling;

(I) Teaching children communication and interpersonal
relationship skills through individual/group/classroom inter-
ventions;

(J) Collaborating and consulting with parents and com-
munity to assure readiness to learn for all students;

(K) Multidimensional assessment of student's social-
emotional adjustment, adaptive behaviors, individual
strengths, and environmental assets;

(L) Intervention case planning processes; and

(M) Career and academic guidance to students in their
school to work transitions.

(i1) Indirect practice.

(A) Liaison and facilitator between and among home,
school and community;

(B) Collaborate and consult with other educational staff
to assure student progress;
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(C) Use computer technology for practice and effi-
ciency;

(D) Develop strategies for increased parental and com-
munity involvement with the school;

(E) Develop programs of remediation for students and
their families;

(F) Design, coordinate and facilitate programs such as
suicide prevention, truancy and drop-out prevention, and pre-
vention of teenage pregnancy;

(G) Provide staff development programs;

(H) Work collaboratively with educational staff to
develop programs to address school-community identified
needs; and

(I) Function as change agents.

(c) Research and evaluation. The candidate will have
necessary skills and knowledge to:

(1) Collect and interpret data in order to evaluate student,
school, and community needs;

(i1) Evaluate own practice;

(iii) Become consumer of research findings;

(iv) Understand use of program evaluation methods; and

(v) Utilize computer technology for research and evalua-
tion.

(d) Context for educational system. The candidate will
have necessary knowledge and skills to apply the following:

(i) State learning goals and essential academic learning
requirements;

(i1) Theories of learning;

(iii) School law and professional ethics;

(iv) Computer technology in the workplace; and

(v) Understanding of policies, laws, and procedures.

(9) School social workers. Effective September 1,
2005, school social worker candidates, in order to support
student achievement of the state learning goals and essential
academic learning requirements, will complete formalized
learning opportunities, including an internship, in an
approved program that includes:

(a) Successful demonstration of standards:

(i) Core concepts and professional practice founda-
tions: The certified school social worker understands and
applies the core concepts, tools of inquiry, theories, and skills
and values of the general field of social work to the educa-
tional system; relates these core concepts to the Washington
state learning goals, essential academic learning requirement
(EALRS), Revised Code of Washington (RCW), Washington
Administrative Code (WAC) and the Individuals With Dis-
abilities Education Act (IDEA); and utilizes these constructs
to facilitate the educational, social and emotional develop-
ment of students by working towards reducing the impact of
nonacademic barriers to academic success.

(i) Planning, ecological assessment and evaluation:
The certified school social worker understands and knows
how to apply various formal and informal assessment tools to
identify student, family, school and community needs using a
strengths and systems perspective; engage students (individ-
ually or in groups), families, school staff and/or the larger
community in designing interventions and developing pro-
grams, which bolsters the strengths and meets the needs iden-
tified; uses best practices in evaluation criteria to monitor the
success of the intervention; revisions to the intervention plan
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are based on systematic data collection; and to utilize the
principles of research design and program evaluation to
improve student learning outcomes.

(iii) Prevention/intervention services: The certified
school social worker has knowledge of and ability to provide
prevention education and skill building in such areas as vio-
lence, mediation, bullying, substance misuse and abuse, con-
flict resolution/management, and stress management; pro-
vide direct intervention services to students through crisis
management, case management, counseling, skill building,
behavior management, teaching of psycho-educational cur-
riculums, personal development skills and classroom presen-
tations; and provide both prevention and intervention ser-
vices to students individually, in small group or classroom
settings as well as with students' families.

(iv) Home, school and community consultation and
collaboration: The certified school social worker under-
stands and has the ability to develop consultative and collab-
orative relationships both individually and on a systemic
level with students, colleagues, families and the community
to support students' learning and social/emotional develop-
ment; assist students and their families in networking with
various social support systems in order to benefit student
learning; and use their extensive knowledge of community
resources to appropriately refer students and families to vari-
ous community services.

(v) Advocacy and facilitation: The certified school
social worker understands and has the ability to advocate and
facilitate changes that empower students, families, educators
and others to gain access to and effectively use school and
community resources.

(vi) Diversity and school climate: The certified school
social worker understands how a student's learning is influ-
enced and impacted by culture, family dynamics, community
values, individual learning styles, talents, gender, sexual ori-
entation, language, prior learning, economics and disabilities;
utilize this knowledge to design, implement and evaluate pro-
grams that enhance student learning and social interaction in
school, family and community settings; and how to create
and support a safe, nurturing and secure learning environ-
ment by designing and using strategies to prevent or resolve
ecological barriers that could limit or diminish the capacity of
students to learn and achieve at their highest levels.

(vii) Professional development: The certified school
social worker understands and values the need for profes-
sional development and is able to use supervision, consulta-
tion, collaboration, continuing education and professional
research to evaluate and enhance their practice.

(viii) Information resources and technology: The cer-
tified school social worker uses informational resources and
technology to communicate, monitor student progress and
evaluate programs; and access, appraise and utilize informa-
tion sources and technology in ways that safeguard and
enhance their quality of services.

(ix) Professional code of conduct and ethics: The cer-
tified school social worker understands, maintains and
applies the professional codes of conduct and ethical practice
guidelines embodied in the National Association of Social
Work (NASW) code of ethics and School Social Work stan-
dards developed for the field of education; and are familiar
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with district, state and federal laws and policies relevant to
the educational setting.

(b) Performance assessment. An approved preparation
program for school social workers shall require that each can-
didate engage in an assessment process using the standards-
based benchmarks approved by the professional educator
standards board and published by the office of the superinten-
dent of public instruction. The benchmarks may not be
changed without prior professional educator standards board
approval. All candidates shall exit the residency certificate
program with a draft professional growth plan.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 181-78A-315 Program approval require-
ment—Field experience for

school counselors.

WAC 181-78A-317 Program approval require-
ment—Field experience for

school psychologists.

WAC 181-78A-319 Program approval require-
ment—Field experience for

school social workers.

WAC 181-78A-325 Program approval require-
ment—Field experience for

all administrators.
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PERMANENT RULES
GRAYS HARBOR COLLEGE
[Filed August 9, 2010, 1:57 p.m., effective September 9, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Represents changes in the student rights and
responsibilities document in compliance with changed aca-
demic regulations and changes in student and societal
changes.

Citation of Existing Rules Affected by this Order:
Repealing WAC 132B-120-080; and amending WAC 132B-
120-010, 132B-120-030, 132B-120-040, 132B-120-055,
132B-120-065, 132B-120-075, 132B-120-130, 132B-120-
135, 132B-120-170, 132B-120-180, 132B-120-190, 132B-
120-210, and 132B-120-220.

Statutory Authority for Adoption: RCW 28B.50.140.13
[28B.50.140(13)].

Adopted under notice filed as WSR 10-08-031 on March
31, 2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.
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Number of Sections Adopted on the Agency's Own Ini-
tiative: New 2, Amended 13, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 13, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: August 2, 2010.

Arlene Torgerson
Vice-President for
Student Services

AMENDATORY SECTION (Amending WSR 04-01-100,
filed 12/16/03, effective 1/16/04)

WAC 132B-120-010 Definitions. As used in this docu-
ment the following words and phrases shall mean:

(1) "Board" shall mean the board of trustees of Commu-
nity College District No. 2, state of Washington.

(2) "College" shall mean Grays Harbor College or any
additional community college hereafter established within
Community College District No. 2, state of Washington.

(3) (("Eiequorshall-mean-the-definition-of liquoras-eon-
amended:
law-or-hereafter amended:

5))) "College facilities" shall mean and include any or
all real property owned, rented, leased, controlled or operated
by the college and shall include all buildings and appurte-
nances affixed thereon or attached thereto. College facilities
extend to affiliated web sites, distance learning classroom
environments and agencies or institutions that have educa-
tional agreements with Grays Harbor College.

((¢6))) (4) "President" shall mean the chief executive
officer of the college appointed by the board of trustees.

((P)) (5) "Vice-president" shall mean the vice-president
for student services or in his/her absence, the vice-president
for instruction.

((68))) (6) "Faculty" shall mean any person employed on
a full or part-time basis as a teacher, instructor, counselor,
coach or librarian for the college or an affiliated institution.
Includes faculty of other colleges (whether or not employed
by GHC) that provide instruction to GHC students through
distance education.

((Y)) (7) "Student" shall mean and include any person
who is enrolled in courses through the college or is in the pro-
cess of applying for admission to the college.

((49))) (8) "Employee" shall mean any classified, fac-
ulty, administrator, exempt, student worker or volunteer per-
son of the college or an affiliated institution.

(D)) (9) "College community" shall mean all employ-
ees and students of the college.

((H2)) (10) "College official" shall mean an
employed by the college performing assigned duties.

(11) "Disciplinary action" shall mean any of the sanc-
tions listed in WAC 132B-120-130.
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((#H3))) (12) "Sexual harassment" shall mean unwel-
come verbal or physical conduct of a sexual nature, unwel-
come or unsolicited sexual advances or requests for sexual
favors when:

(a) Submission to such conduct is made either explicitly
or implicitly a term or condition of an individual's academic
standing or employment;

(b) Submission to or rejection of such conduct by an
individual is used as the basis for employment or academic
decisions affecting such individual; or

(¢) Such conduct has the purpose or effect of unreason-
ably interfering with an individual's work or academic perfor-
mance or creating an intimidating, hostile, or offensive work-
ing or educational environment.

Examples of behaviors that may constitute harassment
include but are but are not limited to: Repeated, offensive
and unwelcome insults and/or jokes; pressure for dates or
sex, if unwelcome or repeated; repeated, unwelcome com-
ments about an individual's body or clothing; persistent,
unwelcome flirtation, advances and/or propositions of a sex-
ual nature; deliberate and unwelcome touching, such as pat-
ting, hugging, pinching or repeated brushing against a per-
son's body.

((4)) (13) "Hazing" shall mean any method of initia-
tion into a student organization or association or any pastime
or amusement engaged in with respect to such an organiza-
tion that causes, or is likely to cause, bodily danger or physi-
cal harm, or serious mental or emotional harm, to any student
or other person attending any institution of higher education
or postsecondary institution. Hazing does not include cus-
tomary athletic events or other similar contests or competi-
tions.

((5))) (14) "Trespass" shall be defined in accordance
with chapter 9A.52 RCW.

((#6)) (15) "Assembly" shall mean any activity
engaged in by two or more persons the object of which is to
gain publicity, advocate a view, petition for a cause, or dis-
seminate information to any person, persons or group of per-
sons.

(D)) (16) "RCW" shall mean the Revised Code of
Washington.

AMENDATORY SECTION (Amending WSR 04-01-100,
filed 12/16/03, effective 1/16/04)

WAC 132B-120-030 Jurisdiction. All rules herein
adopted concerning student conduct and discipline shall
apply to every student whenever said student is engaged in or
present at any college-related activity whether occurring on
or off of college facilities. The college may carry out disci-
plinary proceedings prior to, simultaneous with, or following
civil or criminal proceedings in a court. The college cooper-
ates with law enforcement and other agencies in the enforce-

ment of criminal law on campus and in the conditions

imposed by criminal courts for the rehabilitation of student
violators provided the conditions do not conflict with college

rules or sanctions. The college is not a policing agent for stu-
dents when they are not in college facilities but does reserve
the right to take action if a student's behavior is determined to
threaten the health, safety, and/or property of the college and
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the college community. The college has the sole discretion to

Washington State Register, Issue 10-17

instructor will report any such exclusion from the class to the

determine what conduct occurring off campus adversely

vice-president for student services or designee who may ini-

impacts the college and/or the pursuit of its objectives.

NEW SECTION

WAC 132B-120-035 Interpretations. The vice-presi-
dent for student services and the student conduct committee
shall have the authority to interpret and apply the standards of
conduct for students.

AMENDATORY SECTION (Amending WSR 04-01-100,
filed 12/16/03, effective 1/16/04)

WAC 132B-120-040 Prohibited conduct. Disciplinary
action may be taken for a violation of any provision of this
student code or for a violation of other college rules and reg-
ulations which may from time to time be properly enacted or
for specific prohibited conduct including but not limited to
the following:

(1) Smoking and use of tobacco products anywhere other
than designated smoking areas.

(2) Using, possessing, consuming, or being under the
influence of, or distributing any liquor as defined in RCW
66.04.010, as now or hereafter amended, when present at or
engaged in any college sponsored activity with the exception
of sanctioned events approved by the president or designee
and in compliance with state law.

(3) Using, possessing, distributing or being under the
influence of any narcotic drug or controlled substance as
defined in RCW 69.50.101, as now or hereafter amended, in
a college facility or while participating in a college-related
program.

(4) Engaging in lewd, indecent, or obscene behavior.

(5) Sexual misconduct of any kind including rape, inde-
cent liberties, assault of a sexual nature, voyeurism or
unwanted sexual contact;

(6) Where the student presents an imminent danger or
causes unreasonable risk of harm to college property or to

himself/herself or to others ((students-orpersonsin—ecelege
faetlities-on-or-off-eampus;)) or to the education process of

the college.

((66))) (7) Interference by force or violence with, or
intimidation by threat of force or violence, of another student,
employee or visitor who is in the peaceful discharge or con-
duct of his/her duties or studies (RCW 28B.10.570 through
28B.10.572).

(()) (8) Disorderly or abusive behavior either physical
or verbal which interferes with the rights of others or that
obstructs or disrupts teaching, learning, research, services,
activities or administrative functions.

((68))) (9) Classroom conduct that seriously interferes
with either the instructor's ability to conduct the class or the
ability of other students to profit from the instructional pro-
gram.

(a) Faculty have the authority to take appropriate action
to maintain proper conduct in the classroom and to maintain

the effective cooperation of the class in fulfilling the objec-
tives of the course.

(b) A faculty member may remove a student for the sin-
gle class session in which disruptive conduct occurs. The
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tiate further conduct proceedings as provided in this proce-
dure.

(c) The vice-president for student services or designee
may set conditions for the student to meet upon return to the
classroom or may enforce a continued removal from class
pending an investigation. The student may appeal the disci-
plinary sanction according to appeal procedures.

(10) Any person, thing or object brought into college
facilities, without prior approval of an appropriate college
official, that causes a disruption to the classroom or campus
environment or causes a safety hazard.

(11) Conducting or participating in an assembly which
violates the guidelines of assembly as defined in Section IT E.

((9)) (12) All forms of student academic dishonesty,
including cheating, falsification, plagiarism or facilitating,
aiding and abetting academic dishonesty or engaging in any
conduct specifically prohibited by a faculty member in the
course syllabus or class discussion.

(a) This section shall not be construed as preventing an
instructor from taking immediate disciplinary action as pro-
vided herein where the instructor is required to act upon such
breach of academic dishonesty in order to preserve order and
prevent disruptive conduct in the classroom.

(b) This section shall also not be construed as preventing
an instructor from adjusting the student's grade on a particu-
lar project, paper, test, or class grade for academic dishon-
esty.

(((H9))) (13) Forgery of or unauthorized alteration of or
access to any college document, record, funds or instrument
of identification, including electronic hardware, software and
records.

(1)) (14) Providing false information to the college or
the intentional making of false statements and/or filing of
false charges against the college and/or members of the col-
lege community.

((H2)) (15) Theft from college premises and/or prop-
erty; theft of property of a member of the college community
on college premises; or possession of property stolen from
college premises and/or a member of the college community
while on college premises.

((3))) (16) Causing or attempting to cause physical
damage to property owned, controlled or operated by the col-
lege or to property owned, controlled or operated by another
person while said property is located on college facilities.

((E#4))) (17) Failure to comply with the direction of col-
lege employees acting in the legitimate performance of their
duties.

((5))) (18) Refusal to provide positive identification
and evidence of student enrollment to any college employee
in the lawful discharge of said employee's duties.

((6))) (19) Possession, transportation or storage of any
firearm(s), explosives, dangerous chemicals or other weap-
ons, devices or substances which can be used to inflict bodily
harm or to damage real or personal property. Weapons may
include, but are not limited to, all firearms, pellet guns, sling-
shots, martial arts devices, switchblade knives and clubs.
This does not apply to commissioned police officers as pre-
scribed by law.
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((H9)) (20) Falsely setting off or otherwise tampering
with any emergency safety equipment, alarm, or other device
established for the safety of individuals and/or college facili-
ties.

((68))) (21) Computer violations which include, but are
not limited to:

(a) Gaining access, without authorization, to a computer
system or network, or electronic data owned, used by, or
affiliated with Grays Harbor College;

(b) Unauthorized use of another individual's account,
identification or password,

(c) Use of computer facilities to interfere with the work
of another student, faculty member, college employee or
computer network operations;

(d) Use of computer facilities and/or resources to send or
solicit obscene, abusive, bothersome, threatening or harass-
ing messages;

(e) Use of college e-mail accounts to intentionally dis-
seminate viruses, destructive, malicious or invasive pro-
grams;

(f) Use of college computers or systems for other than
educational purposes;

(g) Use of college computer equipment to participate in
illegal or unauthorized activities;

(h) Use of computing facilities and resources in violation
of copyright laws;

(1) Violating any of the computer use policies in effect on
campus.

((H9)) (22) Sexual harassment as defined in Section
IB12 of another student or employee.

((26))) (23) Any repeated intentional conduct directed
at another student or employee that has the purpose or effect
of creating a hostile, intimidating or disruptive learning or
working environment. (This may include intentional,
repeated, unwelcome attempts to contact a student or
employee.)

(D)) (24) Hazing in any form as described in RCW
28B.10.900.

((22))) (25) The breech of any generally recognized and
published code of ethics or standards of professional practice
that governs the conduct of a particular trade, skill, craft or
profession for which the student is taking courses or is pursu-
ing as their educational goal.

(23> Malieious)) (26) Harassment that involves intimi-
dation or bothersome behavior directed toward another per-
son because of, or related to that person's race, color, religion,
gender, sexual orientation, ancestry, national origin, or men-
tal, physical or sensory disability.

((4)) (27) Harassment, (including physical, verbal
graphic, written or electronic conduct) that is sufficiently
severe, persistent or pervasive so as to threaten or limit the
ability of a reasonable individual to work, study or participate
in the activities of the college.

(28) Entering or remaining in any closed college facility
or entering after closing time of the college facility without
permission of a college official.

(29) Unauthorized use of college equipment, facilities or
supplies. Use of college equipment, facilities, supplies, or
computer systems for personal gain without proper authority.
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(25) Intentionally encouraging, compellin
attempting, aiding, abetting. conspiring, hiring or being an
accessory to any act prohibited by this code may be consid-
ered to be same as completed violations.

(31) Retaliating against witnesses or accusers of prohib-
ited conduct.

(32) Students who participate in any college sponsored
or sanctioned international study program shall observe the
following:

(a) The laws of the host country;

(b) The academic and disciplinary regulations of the edu-
cational institution or residential housing program where the
student is studying;

(c) Any other agreements related to the student's study
program in another county;

(d) The GHC standards of conduct for students.

(33) Violation of federal, state or local law in college
facilities or at college-sponsored or supervised activities.

((26Y)) (34) Violation of other published college poli-
cies, rules or regulations.

AMENDATORY SECTION (Amending WSR 98-09-012,
filed 4/6/98, effective 5/7/98)

WAC 132B-120-055 Trespass. The president or vice-
president of student services or his or her designee(s) shall
have the authority and power to prohibit the entry or with-
draw the license or privilege of any person or group of per-
sons to enter into or remain on any college property or facil-
ity. Such power and authority may be exercised to halt any
event or activity which is deemed to be unreasonably disrup-
tive of order or impedes the movement of persons or vehicles
or which disrupts or threatens to disrupt the ingress and/or
egress of persons from facilities owned and/or operated by
the college. Any person remaining on or reentering college
property after receiving notice that his/her license or privi-
lege to be on that property has been revoked shall be subject
to arrest for criminal trespass under the provisions of chapter
9A.52 RCW.

AMENDATORY SECTION (Amending WSR 04-01-100,
filed 12/16/03, effective 1/16/04)

WAC 132B-120-065 Student rights. The following
rights are endorsed by the college for each student within the
limitations of statutory law and college policy which are
deemed necessary to achieve the educational goals of the col-
lege:

(1) Academic freedom.

(a) Students are guaranteed rights of free inquiry, expres-
sion and peaceful assembly upon and within college facilities
that are generally open and available to the public.

(b) Students are free to pursue appropriate educational
objectives from among the college's curricula, programs and
services, subject to the limitations of RCW 28B.50.090
(3)(b), available space in the class, and meeting any required
prerequisites.

(¢) Students have the right to a learning environment
which is free from unlawful discrimination and sexual
harassment.
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(d) Students are protected from academic evaluation
which is arbitrary, prejudiced or capricious((;and)). Students
are responsible for meeting the standards of academic perfor-
mance established by each of their instructors.

(2) Nondiscrimination. Students have the right not to be
discriminated against on the basis of age, color, creed, dis-
ability, gender, marital status, national origin or ancestry,
race, religion, sexual orientation, or veteran status.

(3) Due process. Students have the right of due process.
No disciplinary action may be imposed without notice to the
accused of the nature of the charges. A student accused of
violating the code of conduct is entitled to procedural due
process as set forth in the code.

(4) Campus speakers/invited guests. Recognized student
organizations shall have the right to invite outside speakers

and guests to ((speak-en)) campus subject to the availability
of campus facilities, funding and compliance with college

procedures. Student organizations are responsible for the
conduct of their invited guests on or in college facilities and
at functions sponsored by the college or recognized student
organization.

(5) Right to assembly. Students shall have the right of
assembly upon college facilities that are generally available
to the public provided such assemblies:

(a) Are conducted in an orderly manner;

(b) Do not unreasonably interfere with vehicular or
pedestrian traffic;

(¢) Do not unreasonably interfere with classes, scheduled
meetings or ceremonies or regular functions of the college;

(d) Do not cause destruction or damage to college prop-
erty;

(e) Are in compliance with procedures established in
Administrative Procedure 516.03.

(6) Distribution of materials. Handbills, leaflets, news-
papers and similarly related materials may be distributed free
of charge by any student or students, or by members of recog-
nized student organizations, or by college employees on or in
college facilities at locations specifically designated by the
vice-president for student services; and are in compliance
with procedures established in Administrative Procedure
516.03 provided such distribution does not interfere with the
ingress or egress of persons or interfere with the free flow of
vehicular or pedestrian traffic.

Such handbills, leaflets, newspaper and related matter
must bear identification as to the publishing agency and dis-
tributing organization or individual.

All nonstudents shall register with the vice-president for
student services prior to the distribution of any handbill, leaf-
let, newspaper or related matter. Such distribution must not
interfere with the free flow of vehicular or pedestrian traffic.

Any person or persons who violate any provisions of this
rule relating to the distribution of materials will be subject to
disciplinary action.

(7) Commercial activities. College facilities ((wiH)) may
not be used for commercial solicitation, advertising or pro-
motional activities except when such activities clearly serve
educational objectives, including but not limited to display of
books of interest to the academic community or the display or
demonstration of technical or research equipment, and when
such commercial activities relate to educational objectives
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and are conducted under the sponsorship or at the request of
the college, or the ((effiee-ofthe-asseciatedstudents-of-the
eellege)) student government (ASGHC); provided that such
solicitation does not interfere with or operate to the detriment
of the conduct of college affairs or the free flow of vehicular
or pedestrian traffic.

(8) Fund-raising. Students and student organizations
have the right to engage in fund-raising activities subject to
the approval of the vice-president for student services.

(9) Grievances. Students have the right to express and
resolve misunderstandings, complaints and grievances
according to the stated grievance procedures.

AMENDATORY SECTION (Amending WSR 98-09-012,
filed 4/6/98, effective 5/7/98)

WAC 132B-120-075 Student responsibilities. Stu-
dents who choose to attend Grays Harbor College also
choose to participate actively in the learning process offered
by the college. The college is responsible for providing its
students with an educational environment rich in the high
quality resources needed by students to attain their educa-
tional goals. In return, the college desires that each student
assume responsibility to:

(1) Participate actively in the learning process, both in
and out of the classroom;

(2) Seek timely assistance in meeting educational goals;

(3) Attend all class sessions;

(4) Prepare adequately to participate fully in class activ-
ities;

(5) Participate actively in the academic advising system;

(6) Develop skills required for learning, e.g., basic skills,
time management, and study skills;

(7) Assume final ((autherity)) responsibility for the
selection of appropriate educational goals;

(8) Select courses appropriate and required for meeting
chosen educational goals;

(9) Make appropriate use of services;

(10) Contribute towards improving the college;

(11) Become knowledgeable of and adhere to the col-
lege's policies, practices and procedures;

(12) Abide by the standards set forth in the code of con-
duct.

AMENDATORY SECTION (Amending WSR 04-01-100,
filed 12/16/03, effective 1/16/04)

WAC 132B-120-130 Sanctions. Sanctions for viola-
tions of college regulations or conduct may be imposed inde-
pendent of any action taken by civil authorities. In the case of
minors, misconduct may be referred to parents or legal guard-
ians.

More than one sanction may be ((recommended))
imposed for any single violation as appropriate. Sanctions
may include, but are not limited to:

(1) Disciplinary warning. Constitutes oral or written
notice of violation of college rules and regulations.

(2) ((Reprimand—Formal-action-aftereensuring-a-student
FOf VIOIIon o1 conegeTes orteg OnSE “'EEE.
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3))) Disciplinary probation. Formal action placing con-
ditions upon the student's continued attendance. Notice will
be made in writing, specifying the period of probation and the

conditions of the probation. ((stc—kp}ma%y—pfeba&eﬂ—wams

4))) As a condition of probation, the college may spec-
ify that it will impose more severe disciplinary sanctions

against the student if the student is found to have violated any
standards of conduct for students during the probationary

period.

(3) Restitution. Compensation for loss, damage, or injury
to the appropriate party in the form of service, money, or
material replacement.

((9)) (4) Discretionary sanctions. These may include
but are not limited to: Work assignments, service to college
or community, class/workshop attendance or other discre-
tionary assignments such as educational interventions
intended as learning experiences.

((€6))) (5) Assessment. The student may be required to
have an assessment (at the student's expense), such as alco-
hol/drug or anger management by a certified professional,
which includes a recommended treatment and assessment of
ability to successfully participate in college.

(6) Education. The college may require the student to
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upon a reasonable belief that the student presents an immi-
nent danger to college property, to other students, to employ-
ees of the college or is of significant disruption to the educa-
tional process.

(b) During the period of summary suspension, the stu-
dent may enter the college premises only to meet with the
vice-president for student services or a designee; to deliver a
written appeal; to attend a hearing; or otherwise with special
permission from the vice-president for student services.

(c) At the end of the summary suspension period, the stu-
dent shall be reinstated to prior status subject to any other dis-
ciplinary sanctions that may have been imposed. (See WAC
132B-120-130.)

((Y)) (13) Suspension. Temporary dismissal from the
college and termination of student status. A student sus-
pended on the basis of conduct, which disrupted the orderly
operation of the campus or any facility of the district, may be
denied access to all or any par’[ of college facilities.

1)) (14) Expulsion. Permanent termination of student
status from college.

Refund of fees for the quarter in which disciplinary
action is taken shall be in accord with the college's refund

policy. Fees paid in advance for subsequent quarters will be
refunded.

complete an educational project or attend sessions, at the stu-
dent's expense, which address the student's conduct such as

anger management or counseling.
(7) Loss of recognition. A student organization's recog-

nition may be withheld permanently or for a specific period
of time. Loss of recognition is defined as withholding col-
lege services or administrative approval for a student organi-
zation. Support may be withdrawn for use of information
technology resources, funding, college facility use and rental
and involvement in organizational activities.

(8) Loss of privileges. Loss of specific college privileges
for a specified period of time. These may include but are not
limited to student activities, athletic events, drama or music
performances, or club participation.

(D)) (9) No contact. Restriction from entering specific
college areas and/or all forms of contact with certain per-
son(s).

((68Y)) (10) No trespass. A student may be prohibited
from entering upon or remaining upon college facilities and
premises.

(11) Revocation of admission or degree. Admission to
or a degree awarded from the college may be revoked for
fraud. misrepresentation or for other serious violations com-
mitted by a student.

(12) Summary suspension:

(a) Temporary dismissal from the college for a period of
time during which an investigation and/or formal disciplinary
procedures are pending. Summary suspension is predicated

AMENDATORY SECTION (Amending WSR 04-01-100,
filed 12/16/03, effective 1/16/04)

WAC 132B-120-135 Summary suspension proce-
dures. (1) Suspension may be imposed, if the vice-president
for student services ((deems—summary-suspenston-appropri-
ate;shethe-shall-give-the student)) or his/her designee(s) has
cause to believe that any student:

(a) Has committed a felony or violated any provision of
the code of conduct; and

(b) Presents an immediate danger to the health, safety or
welfare of members of the GHC community; or

(c) If the student poses an ongoing threat of disruption
of, or interference with, the operations of the college, that stu-
dent may be summarily suspended.

2) Notice. Any student who has been summarily sus-
pended shall be served with written notice or verbal notice of
the summary suspension. If such notice is made in writing, it
shall be provided by certified mail and first class mail deliv-
ered to the student's last known address.

(3) The oral or written notice ((ef)) to the student shall
include the reasons for summary suspension, duration of the
summary suspension, and ((ef)) any possible additional disci-
plinary or corrective action that may be taken. The notifica-
tion shall indicate that the student must appear before the
vice-president of student services for a summary suspension
hearing at a time specified in the notice. If oral notice is
given, written notice shall follow within two calendar days.
In addition, the vice-president for student services shall set a
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date for informal hearing of the summary suspension as soon
as practicable.

Gfays—H&fber—Gel-}ege—er—deﬁgﬂee-)) (_) The student shall be

given the opportunity to present written and/or oral evidence.

The issue before the ((prestding-effieer)) vice-president for

student services shall be whether reasonable cause exists to
support and to continue the summary suspension.

((3))) (5) The ((prestding—officer)) vice-president for
student services shall issue a written decision within two days
of the informal hearing.

() (6) If a student who has been summarily sus-

pended fails to appear for a summary suspension hearing, the
vice-president for student services may order the suspension

to remain in place pending the final disposition of the disci-
plinary process as provided in this section.

(7) The student may request a de novo review of the
informal hearing decision before the student conduct com-
mittee. Either party may request the review to be consoli-
dated with any other disciplinary proceeding arising from the
same matter.

((5))) (8) Nothing herein shall prevent faculty members
from taking summary action as may be reasonably necessary
to maintain order in the classroom and/or prevent substantial
disruption to the educational process. Such summary action
in the form of removal from the classroom may not exceed
one day per episode. Any such summary action may be
appealed to the vice-president for student services for an
informal hearing.

NEW SECTION

WAC 132B-120-155 Appeals of initial disciplinary
action. Any disciplinary action other than warning or repri-
mand may be appealed. All appeals must be made in writing
and addressed to the vice-president for student services
within seven calendar days of the college's giving notice of
the disciplinary action.

Disciplinary action by any college employee may be
appealed to, and shall be reviewed by, the vice-president for
student services, or in his/her absence, the vice-president for
instruction or designee.

Disciplinary action by the vice-president for student ser-
vices may be appealed to, and shall be reviewed by, the stu-
dent conduct committee.

Disciplinary action by the student conduct committee
may be appealed to and shall be reviewed by the college pres-
ident or his/her designee.

AMENDATORY SECTION (Amending WSR 04-01-100,
filed 12/16/03, effective 1/16/04)

WAC 132B-120-170 Student conduct committee. The
student conduct committee, convened for that purpose, will
hear, (de novo means that the matter will be considered anew
as if it had not been heard before and as if no decision had
been previously rendered), and make recommendations on all
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disciplinary cases referred to it by the appropriate authority
or appealed to it by student(s). The committee will be com-
posed of the following persons:

(1) A member appointed by the president of the college
who shall serve as chair;

(2) Two members of the faculty, appointed by the presi-
dent of the faculty association;

(3) Two representatives from the student ((eeuneil))

body, appointed by the student ((bedy)) government
(ASGHC) president.

None of the above-named persons shall sit on any case in
which he/she has a complaint or witness, in which he/she has
a direct or personal interest, or in which he/she has acted pre-
viously in an advisory or official capacity. Decisions in this
regard, including the selection of alternates, shall be made by
the disciplinary committee as a whole.

In hearings before the committee, an assistant attorney
general may be requested to assist the committee.

AMENDATORY SECTION (Amending WSR 04-01-100,
filed 12/16/03, effective 1/16/04)

WAC 132B-120-180 Student conduct committee pro-
cedures. The student has a right to a fair and impartial hear-
ing before the committee on any charge of misconduct result-
ing in disciplinary action other than warning or reprimand.

The committee chair shall establish general rules of pro-
cedures for conducting hearings. All proceedings of the com-
mittee will be conducted with reasonable dispatch and termi-
nated as soon as fairness to all parties involved permits.

(1) The committee shall issue written notice of the date,
time and place of the hearing, and the charges against the stu-
dent consistent with RCW 34.05.434. This notice of hearing
shall be provided no later than seven days prior to the date of
the hearing. The notice may be amended at any time prior to
the hearing, but if such amendment is prejudicial to the stu-
dent's case, the hearing shall be rescheduled to a later date if
so requested in writing by the student.

(2) (Fhe-student-may-berepresented-by-counsel-andlor
aeeempamed—by—&ﬂ—&dﬂser—ef—hisﬂier—eheiee—%e—rs—ﬂe{—
heweve%&n—emp}eyee—ef—&te—eel-}eg&)) The vice-president

for student services shall present evidence to the committee
supporting the charges against the student. The vice-presi-
dent for student services and the student (at his/her own
expenses) have the right to be assisted by an advisor of their
choice. The vice-president for student services and the stu-
dent are responsible for presenting their own information.
Advisors are not permitted to address the board or participate
directly in the hearing. An advisor may communicate only
with the person he or she is advising. The board chair may
call recesses to facilitate this communication. A student
should select as an advisor a person whose schedule allows
attendance at the scheduled date and time for the hearing.
Delays are not normally allowed due to the scheduling con-
flicts of an advisor.

(3) If the student elects to choose and pay a duly licensed
attorney admitted to practice in the state of Washington as
((counsel)) the student's advisor, notice thereof must be ten-
dered by the student to the vice-president for student services
at least five calendar days prior to the hearing.
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((&))) (4) The vice-president for student services, the
student and the committee chair may arrange for witnesses to
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elusions-and-impesingsanetions:)) The information in sup-

port of the complaint is presented and considered in the

present pertinent information to the committee. Witnesses
may provide written statements in lieu of their attendance at

the hearing. The student is responsible for informing his/her
witnesses of the time and place of the hearing. Witnesses

provide information to, and answer questions from, the com-
mittee. To preserve the educational tone of the hearing and to
avoid an adversarial environment, students may be required
to direct questions to the chair, rather than to the witness
directly. Questions concerning whether potential informa-
tion may be received are resolved by the chair.

(5) Formal rules of process. procedure and technical

rules of evidence, such as are applied in criminal or civil

court, are not used in board proceedings. The student or
his/her representative shall be entitled to hear and examine

the evidence against him/her and be informed of the identity
of its sources; the student shall be entitled to present evidence
in his/her own behalf and to question witnesses testifying
against him/her as to factual matters subject to the conditions
outlined above. The committee shall request the administra-
tion to provide the student a list of witnesses who will appear,
and a description of any documentary or other physical evi-
dence that will be presented at the hearing. The student shall
have all authority which is possessed by the college to obtain
information subject to FERPA regulations or to request the
presence of witnesses or the production of other evidence rel-
evant to the issues at the hearing.

((4))) (6) Only those matters presented at the hearing, in
the presence of the student involved, will be considered in
determining whether the student is guilty of the misconduct
charged but the student's past record of conduct may be taken
into account in formulating the committee's recommenda-
tion.

((65) Hear hueted-by-the-commi 1 be held

2 The el . .
ments-inlien-oforal-testimony-at-the-hearing:)) (7) Hearings
are conducted in private. Admission of any persons other
than the vice-president for student services, the student, and
their respective advisors is at the discretion of the committee
chair.

(8) Questions related to the order of the proceedings are
determined by the committee chair.

(9) The chairperson shall admit matters into evidence
that reasonable persons would accept as having value in the
conduct of their affairs. Unduly repetitive or irrelevant evi-
dence may be excluded.

((68))) (10) Failure on the part of the student(s) to appear
or cooperate in the proceedings may result in default in accor-
dance with RCW 34.05.440. ((Heweverit-may-not-preclude
| . Kinoits findi  fact. hi

absence of the accused student. Failure of the student to
cooperate may be taken into consideration by the committee
in recommending penalties.

((9)) (11) The committee chair may accommodate con-
cerns for the personal safety, well-being, or fears of confron-
tation during the hearing by providing separate facilities or
by permitting participation by telephone, audio tape, written
statement or other means.

(12) The committee may decide to uphold or modify
sanctions in accordance with WAC 132B-120-130.

((H-Anadeguatesummary-of the proceedings—will-be
ket i ’ ] 1 inelud

offtee-of the-chairperson-duringregular business-hours:)) (13)
There shall be a single verbatim record, such as a tape record-
ing or transcript, of the information gathering portion of stu-
dent conduct board hearings. Committee deliberations are
not recorded. The record is the property of the college. Fol-
lowing the conclusion of the conduct proceeding, access to
records of the case and hearing file will be kept in the office
of the vice-president for student services and limited to those
designated by the college president. The accused student
may make arrangements with the vice-president to purchase
a copy of the record.

((8H)) (14) The burden of proof that guides the commit-
tee's decision is the preponderance of evidence, i.e., whether
it is more likely than not that the accused student violated the
standards of conduct for students.

(15) The student will be provided with a copy of the find-
ings of fact and with the conclusions of the committee within
ten calendar days from the final hearing date. If the college is
not in session, this period may be extended for a reasonable

period of time.
(D Appeal-of-the-committee's-deeiston—The-student
Halset Iised-of hish ol o
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AMENDATORY SECTION (Amending WSR 04-01-100,
filed 12/16/03, effective 1/16/04)

WAC 132B-120-190 Appeal((s)) of the committee's
decision. (( iseiph i i

ident-or-histher-designee:)) The student will be advised of
his/her right to present within seven calendar days, a written
statement of appeal to the president of the college before
action is taken on the decision of the committee. In the case
of a student under eighteen years of age, written notice of any
action involving dismissal or disciplinary probation may be
sent to the parents or guardian of the student.

If the student concludes that the action of the disciplinary
committee is inappropriate, the student may appeal the matter
to the president of the college. The president of the college or
his/her designated representative, after reviewing the case,

including the report of the committee and any statements
filed by the student, shall either indicate his/her approval of
the conclusions of the committee by sustaining its decision,
shall give directions as to what other disciplinary action shall
be taken by modifying its decision or shall nullify previous
sanctions imposed by reversing its decision. The president

shall then notify the official who initiated the proceedings,
the student and the committee chair. The decision of the

president is final.

AMENDATORY SECTION (Amending WSR 98-09-012,
filed 4/6/98, effective 5/7/98)

WAC 132B-120-210 Hazing sanctions. Any student
found to have violated RCW 28B.10.900 et seq. related to
hazing, by virtue of a criminal conviction or by final decision
of the college president or designee, shall, in lieu of or in
addition to any other disciplinary action which may be
imposed under this chapter, forfeit any entitlement to ((sta-
dent-funded)) state-funded grants, scholarships, or awards of
a period of time determined by the college.

In addition, any organization or association found to
have knowingly permitted hazing to be conducted by its
members or by others subject to its direction or control shall
be deprived of any official recognition or approval granted by
the college.

AMENDATORY SECTION (Amending WSR 04-01-100,
filed 12/16/03, effective 1/16/04)

WAC 132B-120-220 Student complaint., grievance

((preeedure)) and grade appeal processes. The purpose of
these procedures is to provide guidelines which enable a stu-
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dent to express and resolve misunderstandings, complaints,
or grievances in a fair and equitable manner. Students have
the right to receive clear information and fair application of
college policies, standards, rules and requirements and are
responsible for complying with them in their relationships
with college personnel. This grievance procedure emphasizes
an informal resolution which promotes constructive dialogue
and understanding.

(1) ((Student)) The complaint((s)) process. A complaint
is any expression of dissatisfaction with the performance of a

college employee((;peliey-orprocedure—Students-whe-have
aintshal he follewi ure:

)) or with the implementation

of policy and procedure. The goal is to informally resolve the
complaint with the employee most closely responsible for the
policy. procedure or action. The college employee and stu-
dent shall make a good faith effort to resolve the issue on a
one-to-one basis. (If the complaint is about a grade, follow
the grade appeal process below.) Both parties should openly

discuss the concern, attempt to understand the other's per-
spective, explore alternatives and attempt to arrive at a satis-
factory resolution.
((Step—2-—Hthe—student—determines—thatthe—complaint
] Ied-to_his/ <t ] |
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before-making-a-deeision:)) The college recognizes that in
some cases a student will be unwilling or unable to speak
directly with the employee. In such cases, the student may

WSR 10-17-031

(c) If the student feels a satisfactory resolution was not
achieved in step two, he/she may appeal to the president of
the college within five instructional days of receipt of the
written decision. The president may amend, modify, reverse
or accept the recommendation of the vice-president. The

decision of the president shall be final.

In general a student wishing to express a complaint
should do so no later than three weeks from the time the stu-

dent became aware of the concern. In any event, with the

proceed to step one of the grievance process.
In general, a student wishing to express a complaint
should do so no later than three weeks from the time the stu-

exception of discrimination and harassment, informal com-

plaints and formal grievances must be filed within one aca-
demic quarter of the inciting event. Timely initiation of a

dent became aware of the concern.
For assistance in identifying the appropriate person a stu-
dent should contact, the office of the vice-president for stu-

complaint rests with the student.
The appropriate vice-president may suspend this rule
under exceptional circumstances such as extended illness or

dent services is available to assist in that determination.

The following are guidelines for determining who a stu-
dent should contact with a complaint regarding:

leave of a party to the complaint. When either party to the
complaint is no longer present at the college and does not

expect to return, the vice-president will give the absent party

Academic/instruction: Faculty/dean/vice-president reasonable opportunity to reply to the complaint before mak-
instruction; ing a decision.

Accommodations: Coordinator of disability support ser-
vices/vice-president student services;

Bookstore: Bookstore manager/vice-president adminis-
trative services;

Problem student conduct:

Vice-president for student

(3) The grade appeal process.

(a) Before a student can file a formal or written grade
appeal, he or she should try to resolve the issue directly with
the instructor. Grade appeals should occur within one quarter
of issuance of the grade. In any event, appeals will not be

services;

Discrimination/harassment: Vice-president student ser-
vices/human resources:

Facilities: Director of campus operations/vice-president

considered beyond one year of the grade report.

(b) If direct discussion with the faculty does not resolve
the grade dispute to the student's satisfaction the student,
within ten instructional days after meeting with the faculty,

for administrative services:

Financial aid: Director of financial aid/vice-president
for student services;

Other: Vice-president for student services office for
most appropriate contact.

(2) The grievance process. A grievance is a formal pro-
cedure instituted when a complaint is not resolved through
the informal complaint process. It involves taking the con-
cern to a person other than the employee involved such as a
supervisor, dean or vice-president. For assistance in identify-
ing the specific person a student should contact the vice-pres-
ident for student services office. The following procedures
shall be used when a student initiates the grievance process.

(a) A discussion with the dean/vice-president or supervi-
sor who shall attempt to resolve the matter promptly and

shall take the matter to the vice-president for instruction. The
student shall express the appeal in writing. The written

appeal should include the course and instructor involved, an
explanation of why the student believes the grade received is
unfair or unwarranted, what steps the student has taken with
the faculty member to resolve the issue, and what resolution
the student seeks.

(c) The vice-president for instruction will attempt to
investigate the appeal and will:

(1) Review the course syllabus;

(i1) Meet with the course instructor; and

(iii) May request and review other supporting documen-
tation prior to rendering a decision.

Within ten instructional days of receiving the written
appeal, the vice-president of instruction will provide a written

fairly. The student may be asked to express the grievance in

decision. If an investigation requires more time, the deadline

writing. Written grievances should include an explanation of

may be extended to a mutually agreed future date.

what has happened, the nature of the student's concern, what
the student and/or others have done about it to date and what
resolution the student seeks.

(b) The supervisor will investigate and may:

(i) Render an immediate decision;

(ii) Ask the staff members for a written response;

(>iii) Request a meeting of one or both parties individu-
ally or together; and/or

(iv) Request supporting materials prior to rendering a

(d) If the student feels satisfactory resolution was not
achieved in step three, he/she may, within five instructional
days of receipt of the written decision, notify the vice-presi-
dent for instruction to request a hearing before the academic
review committee. The committee will be chaired by the
vice-president for student services or designee.

(1) If anyone on the academic review committee per-
ceives a conflict of interest, they will recuse themselves from
the committee for the duration of the appeal. Students are to

decision. In the case of a written grievance, the supervisor

be given an opportunity to talk with the committee chairper-

will provide a written decision within fifteen instructional
days of receipt of the written grievance. If an investigation
requires more time, the deadline may be extended to a mutu-
ally agreed future date.

son regarding any concerns about committee membership.
(ii) As soon as possible, the academic review committee

(with a minimum attendance of six individuals) will meet

with the student, instructor, the vice-president of instruction

Permanent



WSR 10-17-032

and relevant parties to hear the points at issue in the appeal.
The committee will provide its written decision to all parties
within five instructional days following the hearing. The
decision is final and may not be reviewed further.

(4) Grievances excluded. The student grievance proce-
dure described in this section is not intended to cover com-
plaints of discrimination or sexual harassment. The college
has separate, specific procedures for such complaints. See the
vice-president for student services for information on those
specific procedures.

A student may not use the provisions of these sections as
the basis for filing a grievance based on the outcome of sum-
mary or other disciplinary proceedings described in earlier
sections of this student rights and responsibilities code or for
resolution of specific categories of student complaints where
other procedures are required.

Federal and state laws, rules and regulations, in addition
to policies, regulations and procedures adopted by the state
board for community college education or the board of trust-
ees of Community College District No. 2 shall not be griev-
able matters.

(5) Records. The appropriate supervisor shall keep all
written statements or transcripts as follows:

(a) Complaints for one year from the initial complaint;

(b) Grievances for six years from the initial complaint;

(c) Grade appeals for five years following the last quarter
attended by the student. At that time, the files shall be

destroyed.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 132B-120-080 Classroom conduct.

WSR 10-17-032
PERMANENT RULES
DEPARTMENT OF ECOLOGY

[Order 09-09—Filed August 9, 2010, 2:21 p.m., effective September 9,
2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Ecology is revising chapter 173-50 WAC,
Accreditation of environmental laboratories, in order to raise
lab accreditation fees to cover program costs. Also, due to a
budget reduction in the accreditation program, we needed to
change some business practices in the rule that will reduce
the costs of overseeing accredited labs. This includes
decreasing the frequency of on-site audits at nondrinking
water labs. To help offset the cost of the fee increase to
accredited labs, we are reducing the number of required pro-
ficiency testing studies for labs who perform consistently
well on such studies. There are also housekeeping amend-
ments and clarification of the grounds for revoking or sus-
pending accreditation.

Citation of Existing Rules Affected by this Order:
Repealing WAC 173-50-160 and 173-50-180; and amending
WAC 173-50-020, 173-50-030, 173-50-040, 173-50-050,
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173-50-060, 173-50-063, 173-50-067, 173-50-070, 173-50-
080, 173-50-090, 173-50-100, 173-50-110, 173-50-120, 173-
50-130, 173-50-140, 173-50-150, 173-50-170, 173-50-190,
173-50-210, and 173-50-220.

Statutory Authority for Adoption: RCW 43.21A.230
allows ecology to accredit environmental laboratories and to
assess fees to cover the department's costs. The state depart-
ment of health (DOH) has delegated to ecology in a memo-
randum of understanding its RCW 43.20.050 authority to cer-
tify drinking water laboratories. In section 301 of ESHB
1244, the 2009 legislature gave ecology authority to raise
fees for lab accreditation.

Adopted under notice filed as WSR 10-07-163 on March
24,2010.

Changes Other than Editing from Proposed to Adopted
Version: We added two definitions and amended another.
We added failure to meet requirements for proficiency testing
(PT) as a reason for revoking or suspending accreditation.
We removed the option of annual fee adjustments based on
the implicit price deflator since that figure no longer exists.
We added the conditions under which we waive accreditation
fees. In response to comments on the high cost of PT sam-
ples, we reduced the requirement for participation in PT stud-
ies for laboratories with a history of satisfactory PT results.

WAC 173-50-040 Definitions.

We added the following definitions:

e "Accreditation year" - the one-year period as stated
on the certificate of accreditation.
e "Principal laboratory" - a laboratory designated by

the Washington department of health to support the
drinking water certification program.

These are terms added to the rule in response to com-
ments from affected parties.

We changed the following definition:

"Procedural manual" - untit-Oeteber+-2040: the Depart-

ment of Ecology Procedural Manual for the Environmental
Laboratory Accredltatlon Program dated Nevember2002;

AcereditationProsran-dated September 2010
We plan to complete the revision of the procedural man-
ual by the rule effective date.

WAC 173-50-060 Responsibilities of environmental labo-
ratories.

We changed the third bullet:

* Submit an initial set of aeeeptable satisfactory PT

((sample-analysis)) sample results (WAC 173-50-
070); and

This change aligns the terminology related to changes in
proficiency testing requirements.

WAC 173-50-070 ((Performance audit.)) Proficiency test-
ing (PT).

We added the second sentence:

(2) ((Prinking-water)) Accredited laboratories must ana-

lyze a minimum of one PT sample per applicable microbiol-
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ogy parameter per year and two PT samples for applicable
chemistry parameters per year. For chemistry parameters,
after an accredited laboratory submits two satisfactory PT
sample results and no unsatisfactory results in an accredita-
tion year, the laboratory is required to submit only one satis-
factory PT sample result in subsequent accreditation years.
This applies as long as there are no intervening unsatisfactory
PTs.

This change was made in response to comments received
by interested parties.

WAC 173-50-130 Requirements for maintaining accredi-
tation status.

We added the parenthetical phrase:

(1) Accreditation is granted for a one-year period (the
accreditation year) and expires one year after the effective
date of accreditation.

This reiterates our definition of "accreditation year"
added to WAC 173-50-040.

WAC 173-50-150 Revoking or suspending accreditation.
We added an additional condition to subsection (3):
Reports two consecutive unsatisfactory PT sample

results.

This was added to further clarify and align with our

changes to WAC 173-50-070.

WAC 173-50-170 Third-party accreditation.

We changed this bullet:

*  A—completeset-of-the—mest+Recent, satisfactory
((PF)) proficiency test results for the applicable

parameters.

This was added to further clarify and align with our
changes to WAC 173-50-070.

WAC 173-50-190 Fee structure.

We deleted this sentence:
() 9 Del-L&r—&meuﬂts—hs%ed—m—”P&b%e—l—aﬂd—s-ubsee-

This was done because the implicit price deflator no lon-
ger exists.

We added this new subsection:

(10) Accreditation fees are waived for laboratories oper-
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Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 19, Repealed 2.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 15, Repealed 2.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: August 9, 2010.

Ted Sturdevant
Director

by Polly Zehm

AMENDATORY SECTION (Amending Order 01-12, filed
10/1/02, effective 11/1/02)

WAC 173-50-020 Scope. (1) The Washington state
environmental laboratory accreditation program (WA ELAP)
applies to laboratories which conduct tests for or prepare ana-
lytical data for submittal to any entity requiring the use of an
accredited laboratory. This includes laboratories that analyze

drlnklng water. ((?hts—ru—le—a%s&deseﬂbes—hew—thedepaﬁmeﬂ{

NEEAE)))

(2) Accreditation in itself does not authorize use of a spe-
cific method for any specific program or project. If such
authorization is not granted in documentation governing a
program or project within which samples are being analyzed,
authorization should be obtained from the laboratory's data
user.

(3) Accreditation does not guarantee validity of analyti-
cal data submitted by the accredited laboratory but rather
assures that the laboratory has demonstrated its capability to
reliably generate and report the analytical data (WAC 173-
50-040, definition of "accreditation").

AMENDATORY SECTION (Amending Order 01-12, filed

ated by the Washington state departments of ecology and
health. Accreditation fees are also waived for drinking water
parameters certified by EPA Region 10 at designated princi-

pal laboratories.
This was added to clarify our existing practice for fee

waivers.

A final cost-benefit analysis is available by contacting
Stewart Lombard, Department of Ecology, P.O. Box 488,
Manchester, WA 98353-0488, phone (360) 895-6148, fax
(360) 895-6180, e-mail stew.lombard@ecy.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal

10/1/02, effective 11/1/02)

WAC 173-50-030 Objectives. Objectives of the
((aeereditationprogram)) WA ELAP are to:

» Assure accredited laboratories have a demonstrated
capability to accurately and defensibly analyze environmen-
tal samples;

* Assist environmental laboratories in improving their
quality assurance/quality control procedures; and

* Foster cooperation between the state departments of
ecology and health, local agencies, other users of environ-
mental data, and operators of environmental laboratories.
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AMENDATORY SECTION (Amending Order 01-12, filed
10/1/02, effective 11/1/02)

WAC 173-50-040 Definitions. Definitions in this sec-
tion apply throughout this chapter, unless context clearly
indicates otherwise.

"Accreditation" - the formal recognition by the depart-
ment that an environmental laboratory is capable of produc-
ing accurate and defensible analytical data. This recognition
is signified by issuance of a written certificate accompanied
by a scope of accreditation indicating the parameters for
which the laboratory is accredited.

* The term "accredit" as used in this chapter is intended
to have the same meaning as the term "certify" as used in
RCW 43.21A.230.

* Any laboratory accredited under this chapter shall be
deemed to have been certified under RCW 43.21A.230.

* The department does not, by accrediting any laboratory
pursuant to these rules, vouch for or warrant the accuracy of
any particular work done or report issued by that laboratory.

"Accreditation year" - the one-year period as stated on
the certificate of accreditation.

"Accuracy" - the degree to which an analytical result
corresponds to the true or accepted value for the sample being
tested. Accuracy is affected by bias and precision.

""Analyte" - the constituent or property of a sample mea-
sured using an analytical method.

"Analytical data" - the recorded qualitative and/or
quantitative results of a chemical, physical, biological,
microbiological, radiochemical, or other scientific determi-
nation.

""Analytical method" - a written procedure for acquir-
ing analytical data.

"Department" - the state of Washington department of
ecology when the term is not followed by another state desig-
nation.

"Drinking water certification manual" - the Environ-
mental Protection Agency Manual for the Certification of
Laboratories Analyzing Drinking Water, ((4th)) 5th Edition,
((Mareh1997)) January 2005.

"Ecology accrediting authority" - the supervisor of the
lab accreditation unit of the environmental assessment pro-
gram of the department of ecology.

"Environmental laboratory" or 'laboratory" - a
facility:

* Under the ownership and technical management of a
single entity in a single geographical ((leeale)) location;

* Where scientific ((examinations)) determinations are
performed on samples taken from the environment, including
drinking water samples; and

* Where data is submitted to the department of ecology,
department of health, or other entity requiring the use of an
accredited laboratory under provisions of a regulation, per-
mit, or contractual agreement.

"Lab accreditation unit" - the lab accreditation unit of

the ((envirenmental-assessment-program-ofthe)) department
of ecology.

((%Me%ﬂmb‘t%ne&ed——a%gﬁ&ed—wﬁt-

government:))
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"Matrix" ((means))_- the ((substanece—from—which—a))
material to be analyzed ((is-extraeted)), including, but not
limited to, ground or surface water, wastewater, drinking
water, air, solid waste, soil, tissue, nuclear waste, and hazard-
ous waste. For the purposes of establishing a fee structure
(WAC 173-50-190(4)), matrices are grouped as follows:

* Nonpotable water;

* Drinking water;

« Solid and chemical materials; and

* Air and emissions.

(NELAP ot s olde ol .

Aeereditation Programgoverned-by NEEAC:)) "On-site
audit" - an on-site inspection and evaluation of laboratory
facilities, equipment, records and staff.

"Qut-of-state laboratory" - a laboratory that is not
located in the state of Washington.

"Parameter" ((a—smgw}e—detefm—m&ﬁeﬂ—er—samp}mg

pfeeedufes—usrﬂg—a—speeiﬁﬁvmteﬂ—me%hed)) the comblnatlon

of one or more analytes determined by a specific analytical

method. Examples of parameters include:

¢ The analyte alkalinity by method SM 2320 B;

 The analyte zinc by method EPA 200.7;

¢ The set of analytes called volatile organic compounds
(VOCs) by method EPA 8260; and

¢ The analyte Total Coli/Ecoli-count by method SM
9222 B/9221 F.

"Principal laboratory" - a laboratory designated by the
Washington department of health to support the drinking
water certification program.

"Procedural manual" - the Department of Ecology's
Procedural Manual for the Environmental Laboratory
Accreditation Program dated ((Nevember2002)) September
2010.

"Proficiency testing (PT)" - evaluation of the results
from the analysis of samples, the true values of which are
known to the supplier of the samples but unknown to the lab-
oratory conducting the analyses. PT samples are provided by
a source external to the environmental laboratory.

((ﬂQu-ahtyheﬁﬁEel——&eﬂﬂﬁes—deﬂgﬁed—te—assufe—aﬂa-

fytrealresults:))

"Quality assurance (QA)" - activities intended to
assure that a quality control program is effective. A QA pro-
gram is a totally integrated program for assuring reliability of
measurement data.

"Quality assurance (QA) manual' - a written record
intended to assure the reliability of measurement data. A QA
manual documents policies, organization, objectives, and
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specific QC and QA activities. Volume and scope of QA
manuals vary with complexity of the laboratory mission.

((lReeegm-zed—aimb‘&eal—meﬁmdL-—a—deeumeﬂfed

ef&tefy—s—aﬂa}yﬁeal—da%a—)) " uallt control C "-therou-

tine application of statistically based procedures to evaluate
and control the accuracy of analytical results.

"Regulatory program" - a program administered by a
federal, state or other regulatory agency.

)
"((SeeendaryNEEAR)) Third-party accreditation" -

recognition by the ecology accrediting authority of ((a
NEEAP)) accreditation ((that-vwas)) granted by another
((NEEADR)) accrediting authority.

"WA ELAP" - Washington state environmental labora-
tory accreditation program.

AMENDATORY SECTION (Amending Order 01-12, filed
10/1/02, effective 11/1/02)

WAC 173-50-050 Responsibilities of the department.
(1) The department maintains a procedural manual describing
specifics of the accreditation process. As a minimum, the
procedural manual describes the procedures for:

* Submitting an application and fee;

* Preparing a quality assurance manual;

* Performing proficiency testing;

* Conducting on-site ((assessments)) audits;

¢ Accrediting out-of-state laboratories;

* ((¥ssuing)) Granting, denying, suspending, and revok-
ing accreditation; and

* Notifying laboratories and authorized government offi-
cials of accreditation actions.

The department will make the procedural manual avail-
able to all interested persons.

(2) Department personnel assigned to assess the capabil-
ity of drinking water laboratories participating in the ((eavi-
feﬂmeﬂfal—kabef&teﬁl—aeeredimﬁeﬂ—pfegfam)) WA ELAP
must meet the expenence education, and training require-
ments established in the ((Envirenmental Protection
Ageney)) drinking water certification manual.

(B> Whengranting NEEAP-acereditations; theeeology
acerediting-authority-isresponsible for-theseactions—desig-
s ’ )

Sranaare ].EENfEIE FE i E.i '))E rappresToriac

AMENDATORY SECTION (Amending Order 01-12, filed
10/1/02, effective 11/1/02)

WAC 173-50-060 Responsibilities of environmental
laboratories. When applying for initial accreditation (see
WAC 173-50-130 for maintaining an existing accreditation),
managers of environmental laboratories must:
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* Submit an application (WAC 173-50-063) and required
fees (WAC 173-50-190) to the department fiscal officer;

* Submit a copy of the laboratory's quality assurance
manual (WAC 173-50-067);

« Submit an initial set of ((aeeeptable)) satisfactory PT
sample ((analysis)) results (WAC 173-50-070); and

* Undergo an on-site ((assessment)) audit (WAC 173-50-
080).

AMENDATORY SECTION (Amending Order 01-12, filed
10/1/02, effective 11/1/02)

WAC 173-50-063 Application. (1) Through the appli-
cation, laboratory managers:

» Request accreditation for specific parameters;

* Calculate fees due to the department; and

* Provide evidence that sufficient personnel and equip-
ment are available to successfully perform analytical meth-
ods as specified in the application.

(2) Through review of the application submitted by the
applicant laboratory, the lab accreditation unit determines if:

* Requested parameters are eligible for accreditation;

* The fee calculated by the applicant laboratory is cor-
rect; and

* Personnel and equipment are adequate to support suc-
cessful performance of requested parameters.

(3) Following the review, the lab accreditation unit
advises the applicant laboratory of any required changes.

AMENDATORY SECTION (Amending Order 01-12, filed
10/1/02, effective 11/1/02)

WAC 173-50-067 Quality assurance manual. (1) The
lab accreditation unit reviews and approves the laboratory's
QA manual prior to the initial on-site ((assessment)) audit.
The QA manual submitted concurrently with the application
must be in detail and scope commensurate with the size and
mission of the laboratory. Guidelines for contents of the QA
manual are in the procedural manual.

(2) The QA manual must address QA and QC require-
ments of applicable regulatory programs. For drinking water
laboratories, such requirements are found in the drinking
water certification manual.

(((%9—Fer—labefa{eﬁes—&ppl-}&ﬁg—fer—pfmaaﬁ'—NEJm%P

o for 1o . oo L AL tation.))

AMENDATORY SECTION (Amending Order 01-12, filed
10/1/02, effective 11/1/02)

WAC 173-50-070 ((Performanee-audit)) Proficiency
testing (PT). (1) The lab accreditation unit advises applying
laboratories of specific requirements for participation in pro-

ﬁ01ency ((tests—Sueh-testsare-completed)) testing (PT) stud-
no-moere-frequently-than-twiee

ies for applicable parameters ((

annvaly—Current)). Proficiency tests conducted under the

provisions of other recognized programs may be used to sat-

isfy ((the-acereditationpregrampreficieneytesting)) these

Permanent
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requirements. The lab accreditation unit determines the suffi-
ciency of such ((audits)) proficiency tests.

(2) ((Prinking-water)) Accredited laboratories must ana-
lyze a minimum of one PT sample per applicable microbiol-
ogy parameter per year and two PT samples for applicable
chemistry parameters per year. For chemistry parameters,
after an accredited laboratory submits two satisfactory PT
sample results and no unsatisfactory results in an accredita-
tion year, the laboratory is required to submit only one satis-
factory PT sample result in subsequent accreditation years.
This applies as long as there are no intervening unsatisfactory
PT sample results.

(3) The lab accreditation unit may require the laboratory
to submit raw data along with the report of analysis of PT
samples.

(4) The lab accreditation unit may waive proficiency
tests for certain parameters if PT samples are not readily
available or for other valid reasons.

(5) Applying laboratories are responsible for obtaining

PT samples from vendors ((eertifted-by-the NationaHnstitate

i5e))

approved by the lab accreditation unit. No fee shall be

charged to the department for the purchase or analysis of PT
samples.

AMENDATORY SECTION (Amending Order 01-12, filed
10/1/02, effective 11/1/02)

WAC 173-50-080 On-site ((assessment)) audit. The
laboratory must undergo ((a-s¥ystem)) an on-site audit by the
department to assess critical elements and areas of recom-
mended practices. The laboratory must assist/accommodate
department of ecology personnel during on-site ((assess-
ments)) audits as required.

(1) Critical elements for accreditation. Elements of an
environmental laboratory's operations which are critical to
the consistent generation of accurate and defensible data are
critical elements for accreditation. Critical elements are sub-
ject ((ef)) to intense scrutiny throughout the accreditation
process. The ecology accrediting authority may deny, revoke,
or suspend accreditation for deficiencies in critical elements.
Functional areas including critical elements are:

(a) Analytical methods. The on-site ((assessment))
audit seeks to determine if documentation of ((mandatery-er
recognized)) analytical methods:

* Are present at the laboratory;

* Readily available to analysts; and

* Being implemented. If the laboratory is using a locally-
developed method, the on-site ((assessment)) audit may
include an evaluation of the adequacy of that method.

(b) Equipment and supplies. The on-site ((assessment))
audit seeks to determine if sufficient equipment and supplies
as required by analytical methods are:

 Available;
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* Being adequately maintained; and

* In a condition to allow successful performance of appli-
cable analytical procedures.

To gain and maintain accreditation, laboratories must
demonstrate that equipment and supply requirements of
applicable regulatory programs are being met.

(¢) QA and QC records. The on-site ((assessment))
audit includes a review of QA and QC records for pro-
grams/projects within which the laboratory is generating ana-
lytical data for submission to the data user.

(d) Sample management. The on-site ((assessment))
audit includes a review of applicable procedures for receipt,
preservation, transportation, and storage of samples. The lab-
oratory is responsible only for those elements of sample man-
agement over which it has direct control. To gain and main-
tain accreditation, laboratories must demonstrate that sample
management requirements of applicable regulatory programs
are being met.

(e) Data management. The on-site ((assessment)) audit
includes a review of activities necessary to assure accurate
management of laboratory data including:

* Raw data;

« Calculations; and

* Transcription, computer data entry, reports of analyti-
cal results.

To gain and maintain accreditation, laboratories must
demonstrate that data management requirements of applica-
ble regulatory programs are being met.

(2) Recommended practices. Recommended practices
are those elements of laboratory operations which might
affect efficiency, safety, and other administrative functions,
but do not normally affect quality of analytical data. Nor-
mally these practices would not be the basis for denial or
revocation of accreditation status. Functional areas within
which recommended practices may be noted are:

(a) Personnel. The department seeks to determine if
managerial, supervisory, and technical personnel have ade-
quate training and experience to allow satisfactory comple-
tion of analytical procedures and compilation of reliable,
accurate data. Minimum recommended education and experi-
ence criteria for laboratory personnel are specified in the
((pregram)) procedural manual.

(b) Facilities. The department seeks to determine if lab-
oratory facilities allow efficient generation of reliable, accu-
rate data in a safe environment.

(c) Safety. The department may refer serious safety
deficiencies to appropriate state or federal agencies.

(3) (NEEAECrequirements-—Forlaberatertesapplying

4))) Drinking water laboratory requirements. For
laboratories applying for accreditation of drinking water
parameters, on-site ((assessment)) audit requirements are
those designated in the drinking water certification manual. If
such a standard is more stringent than the corresponding stan-
dard in this chapter, the drinking water certification manual
applies.
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AMENDATORY SECTION (Amending Order 01-12, filed
10/1/02, effective 11/1/02)

WAC 173-50-090 Evaluation and issuance of certifi-
cate. (1) After preliminary requirements (WAC 173-50-060
through 173-50-080) have been met, the lab accreditation
unit submits a report to the affected laboratory concerning the
results of the overall accreditation process. The report may:

* List((s)) findings;

* ((Assesses)) Assess the importance of each finding;
and

» Make((s)) recommendations concerning actions neces-
sary to assure resolution of problems.

(2) After completing the accreditation review, the ecol-
ogy accrediting authority decides whether accreditation
should be granted.

(a) If accreditation is warranted, the department issues a
certificate and accompanying scope of accreditation. The cer-
tificate remains the property of the department and must be
surrendered to the department upon revocation or voluntary
termination of accreditation status.

(b) If accreditation is not warranted, the department
issues a report specifying areas of deficiency and steps neces-
sary to upgrade the laboratory to accredited status. In such
cases, the laboratory must provide documentation that the
specified deficiencies have been corrected. Based on such
documentation the ecology accrediting authority decides
whether to grant or deny accreditation.

AMENDATORY SECTION (Amending Order 01-12, filed
10/1/02, effective 11/1/02)

WAC 173-50-100 Interim accreditation. (((H))) If
((forvalidreasensresulting froma-defieieneyin)) the depart-
ment ((andnet)) is unable to complete the accreditation pro-
cess through no fault of the laboratory, the ecology accredit-
ing authority may grant interim accreditation ((may—be
granted)). To be considered for interim accreditation, the lab-
oratory must:

 Submit an application and applicable fees;

* Successfully complete applicable proficiency tests; and

* Submit a QA manual that meets the requirements of
WAC 173-050-067.

The lab accreditation unit may also require the labora-
tory to submit an analytical data package as evidence of ana-
lytical capability.

(D For NELAPucereditationthe-onty-valid reasontfor
grantinginterimacereditationisthe-delayof an-on-site
assessment-forreasons-beyond-the-centrol of the laberatory:))

AMENDATORY SECTION (Amending Order 01-12, filed
10/1/02, effective 11/1/02)

WAC 173-50-110 Provisional accreditation. (1) The
ecology accrediting authority may grant provisional accredi-
tation to laboratories which can consistently produce valid
analytical data but have deficiencies requiring corrective
action. When the laboratory has corrected such deficiencies,
it must provide evidence of correction to the lab accreditation
unit, or request a follow-up on-site ((assessment)) audit, as
appropriate. If the lab accreditation unit determines the defi-
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ciencies have been corrected, the ecology accrediting author-
ity awards full accreditation as in WAC 173-50-090.

(2) The ecology accrediting authority may renew a pro-
visional accreditation for a subsequent accreditation period if
laboratory management has demonstrated that all reasonable
measures to correct deficiencies have been exhausted.

(3) For drinking water laboratories, specific conditions
warranting provisional accreditation and specific actions
required of the laboratory when provisional accreditation is
granted are found in the drinking water certification manual.

() Previsional-acereditation-doesnet-apply te NELAP
acereditations:))

AMENDATORY SECTION (Amending Order 01-12, filed
10/1/02, effective 11/1/02)

WAC 173-50-120 Accreditation categories. (1) Envi-
ronmental laboratories are accredited within one or more of
the matrix groups defined in WAC 173-50-040. ((Addition-
aly)) Within each matrix group, accreditation is granted
within the following broad categories:

* General chemistry (IHGereral}));
* ((Chemistey H-))Trace metals((3));

* Organics | ((fGas—Chromatography(GC)—andHigh
Pressure-Liquid-Chromatography-(HPEC) Metheds)));

* Organics Il (((Gas-Chremategraphy/Mass—Speetrome-
#y(GEMS)y Methods))) (Category Il methods use mass
spectrometer detectors);

((=Radioaetivitys))

* Microbiology;

* Radiochemistry;

* Bioassay((HFexieity));

* Immunoassay; and

* Physical.

Within these categories, laboratories are specifically
accredited for well-defined parameters, such as, but not lim-
ited to, those suggested in the procedural manual, using spe-

cific((;reeegnized)) analytical methods or sampling tech-
niques chosen by the applying laboratory.

(2) The scope of accreditation accompanying the accred-
itation certificate indicates the parameters for which the lab-
oratory is accredited, and any applicable qualifications, such
as interim or provisional accreditation.

(3) ((Fertaberateries—granted NELAP-acereditation;))
The scope of accreditation also indicates the matrix groups
within which each parameter applies. Those matrix groups
may include, but are not limited to:

* Nonpotable water;

* Drinking water;

* Solid and chemical materials;

((~Btelogiealtissue:)) and
e Air and emissions.
(( . . i . . ' i ’
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AMENDATORY SECTION (Amending Order 01-12, filed
10/1/02, effective 11/1/02)

WAC 173-50-130 Requirements for maintaining
accreditation status. (1) Accreditation is granted for a one-
year period (the accreditation year) and expires one year

after the effective date of accreditation. ((Exeeptfer NEEAP

--.‘ .“‘.v“‘.‘ H .-“
twe-years:))

(2) Renewal requires the laboratory to submit:

* An application and appropriate fees;

* An update of the laboratory's ((guality-assuranee)) QA
manual if applicable; ((and))

* Evidence of accreditation by a third party when appro-
priate; and

* Successful completion of proficiency testing require-
ments.

(3) For laboratories accredited for drinking water param-
eters, on-site ((assessments)) audits are required at periods
not to exceed three years from the previous on-site ((assess-
ment)) audit. ((Fer-decumented-ecauseon-site-assessments
may-be-extended-up-to—four-yearsfrom-the previous-assess-

fortal i ited ] ki

w&ter’—aﬂd—N-E-Im%P—&eefeé'}ted—}&bef&ﬁeﬁesT))
(4) For laboratories not accredited for drinking water

parameters, the schedule of on-site audits will be determined
by the ecology accrediting authority.

AMENDATORY SECTION (Amending Order 01-12, filed
10/1/02, effective 11/1/02)

WAC 173-50-140 Denying accreditation. (1) The
ecology accrediting authority may deny accreditation if the
applicant laboratory:

* Fails to comply with standards for critical elements of
the on-site ((assessment)) audit;

» Misrepresents itself to the department;

* Fails to disclose pertinent information in the applica-
tion;

* Falsifies reports of analysis including ((PF)) profi-
ciency testing results;

* Engages in unethical or fraudulent practices concerning
generation of analytical data;

* Is deficient in its ability to provide accurate and defen-
sible analytical data; or

« Fails to render applicable fees.

(2) A laboratory may be denied accreditation for a spe-
cific parameter for unsatisfactory ((analysis-of that-parameter
ir)) proficiency ((tests)) testing results.

(3) Laboratories denied accreditation may appeal under
the provisions of WAC 173-50-200. If an appeal does not
result in action favorable to the laboratory, and following cor-
rection of deficiencies, laboratories denied accreditation may

reapply for accreditation to include payment of appropriate
fees as determined in WAC 173-50-190.

(B Reasonstor-dental- of NEEAP acereditationareas
speeified-in-the NEEAC-standards:))
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AMENDATORY SECTION (Amending Order 01-12, filed
10/1/02, effective 11/1/02)

WAC 173-50-150 Revoking or suspending accredita-
tion. (1) Revocation of accreditation is the withdrawal of a
previously granted accreditation. Revocation may involve the
entire laboratory or one or more individual parameters.

(2) Suspension of accreditation is for a specified period
((netteexeeed-sixmenths)) during which the affected labo-
ratory corrects deficiencies that led to the suspension. Sus-
pension may involve the entire laboratory, or one or more
individual parameters.

((@)) (3) The ecology accrediting authority may sus-
pend or revoke accreditation if the accredited laboratory:

* Fails to comply with standards for critical elements of
an on-site ((assessment)) audit;

* Violates a state rule relative to the analytical proce-
dures for which it is accredited;

» Misrepresents itself to the department;

« Falsifies reports of analysis including ((PF)) profi-
ciency testing results;

» Engages in unethical or fraudulent practices concerning
generation of analytical data;

* Is deficient in its ability to provide accurate and defen-
sible analytical data; ((e¥))

* Refuses to permit entry for enforcement purposes
(WAC 173-50-210);

» Fails to render applicable fees:

» Fails to maintain third-party accreditation; or

* Reports two consecutive unsatisfactory PT sample
results.

((6))) (4) A laboratory having had its accreditation sus-
pended or revoked may appeal under the provisions of WAC
173-50-200. If an appeal does not result in action favorable
to the laboratory, and following correction of deficiencies, a
laboratory having had its accreditation revoked may reapply
for accreditation to include payment of appropriate fees as
determined in WAC 173-50-190.

() Reasens—forrevoeation—-or-suspension—of NELAP
aecereditation-are-as-speetfiedin-the NELACstandards:))

AMENDATORY SECTION (Amending Order 01-12, filed
10/1/02, effective 11/1/02)

WAC 173-50-170 Third-party accreditation. (1) The
department may recognize accreditation (or certification, reg-
istration, licensure, approval) of a laboratory by a third party
when the accreditation process is determined to be equivalent
to that described in this chapter.

(2) Laboratories applying for recognition of a third
party's accreditation submit:

* An application and associated fee (WAC 173-50-
190(7));

* A copy of the third party's certificate;

* A copy of the third party's scope of accreditation;

* A copy of the third party's most recent on-site ((assess-
ment)) audit report;

* A copy of the laboratory's corrective action report rela-
tive to the on-site ((assessment)) audit, if applicable; and

* ((A—ecompleteset-of-the-mest)) Recent ((PF)), satisfac-

tory proficiency test results for the applicable parameters.
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(3) In consideration of a request to recognize a third
party's accreditation as the basis for accreditation by the ecol-
ogy accrediting authority, the lab accreditation unit reviews
the application and supporting documentation to assure com-
pliance with minimum accreditation requirements as stated in
this chapter. If the review is favorable, a certificate and scope
of accreditation are granted as in WAC 173-50-090.

(4) Laboratories granted third-party accreditation must

notify the laboratory accreditation unit immediately of

changes in the status of their third-party accreditation.
(5) Washington laboratories accredited or applying for

accreditation in recognition of a third party's accreditation
must notify the lab accreditation unit of on-site ((assess-
ments)) audits scheduled by the third party and allow a
department observer to attend such on-site ((assessments))
audits.

« : s .
&) }“ﬁ;al“ NEL: ‘]}. aeer e]d* Eat*e] i el aﬂﬂet.)b)e granted-in

AMENDATORY SECTION (Amending Order 01-12, filed
10/1/02, effective 11/1/02)

WAC 173-50-190 Fee structure. (1) Fees in this chap-
ter are in U.S. dollars and are established to cover costs of

administering the ((acereditation-program)) WA ELAP. Fees

shall be assessed for each parameter or method within each
matrix, except as noted in subsection (3) of this section. The

fee per parameter or method for each category, and the max-
imum fee per category ((fereach-matrix)) where applicable,
are identified in Table 1.

(2) Examples of parameters or methods for each cate-
gory are published in the procedural manual. Accreditation
may be requested for parameters in addition to those listed in
the procedural manual.

(3) When a fee is assessed ((enly-enee)) for a ((given))
specific drinking water parameter ((even—theughthatspe-
eifie)) or method, the laboratory may be accredited for the
same parameter ((may-be-aceredited-undermore-than-oene
matrix)) or method in nonpotable water without paying an
additional fee.

TABLE 1 - FEE SCHEDULE

e MAXFEEPER-
(MATREX CEATFEGORY PARAMETER CEGATEGORY
Nonpotable-
Water Chemistey 1 $65 $1150
(General)
Chemistry H $65 $995
Frace Metals)
Organiest $HS $975
(GE/HPEC)
OreaniesH $345 $1035
(GE/MS)
Mierobiology $175 $520
Immunoassay Y65 $390
Physieal $65 $260
(General)
Chemistry H $60 $720
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TABLE 1 - FEE SCHEDULE

S MAXFEEPER-
(MATFREX CATEGORY PARAMETER CEATFEGORY

Organiest $155 $615

(GEHPEC)

OreaniesH $155 $155

(cEMS)

Mierobiology $155 $460
Selid-and
Chemieal
Materials Chenistry+ $65 $H560

(General)

Chemistry H $65 $975

Frace Metals)

Organiest $HSs $975

(GEHPEC)

OreaniesH $345 $1035

(cEMS)

Mierobiology 75 $520

Fmmunoassay $65 $390

Physieal $65 $260
Adr-and

(General)

Chemistry H $65 $975

Frace-Metals)

Organics | $H5 $975

(GCHPES)

Organies H $345 $1635))

(ceMS)

FEE PER FEE PER MAX FEE PER
CATEGORY PARAMETER METHOD CATEGORY

General Chemistry $80 — $1.600
Trace Metals — 400 —
Organics [ — $200 —
Organics 11 — $500 —
Microbiology $200 — —
Radiochemistry $250 — —
Bioassay $300 — $3.000
Immunoassay $80 — —
Physical $80 — —

(4) The minimum fee for accreditation, either direct or
through recognition of a third-party accreditation, is three
hundred dollars.

(5) In addition to paying the fee indicated in Table 1, out-
of-state laboratories must pay for the actual cost of travel
associated with on-site ((assessments)) audits. The depart-
ment invoices the laboratory for such costs after completion
of the on-site ((assessment)) audit.

((65))) (6) The laboratory must pay applicable fees
before:

« Its quality assurance manual is reviewed by the depart-
ment;

* The on-site ((assessment)) audit is conducted if appli-
cable; and

* Interim, provisional, or full accreditation is granted.

Permanent
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((€6))) (7) The fee for recognition of a third party accred-
1tat10n (WAC 173-50- 170)((—et+her—t+haﬂ—N-EerP—aeefedﬁa-

9))) is three-fourths (75%) of the fee indicated in Table

L.

(8) If a laboratory withdraws from the accreditation pro-
cess after the application has been processed, but before
accreditation is granted, the fee is ((ronrefundable)) refund-
able, less an amount up to ((arameunt-eftwe)) three hundred
((thirty)) dollars as reimbursement for costs of processing the
application. If a laboratory withdraws from the accreditation
process after the on-site ((assessment)) audit has been com-
pleted, the department may retain the entire fee including
reimbursement of travel costs if apphcable

published-by-the-economicand revenue foreeast-couneil))
(9) Dollar amounts listed in Table 1 and subsections (((6);
%)) (4) and (8)(9)and-10))) of this section may be
decreased at any time the department determines they are
higher than needed to meet accreditation program require-
ments. The department notifies affected parties of any fee
adjustment at least thirty days prior to the effective date of the
adjusted fee.

(10) Accreditation fees are waived for laboratories oper-
ated by the Washington state departments of ecology and

health. Accreditation fees are also waived for drinking water
parameters certified by EPA Region 10 at designated princi-

pal laboratories.

AMENDATORY SECTION (Amending Order 01-12, filed
10/1/02, effective 11/1/02)

WAC 173-50-210 Enforcement. (1) For the purpose of
conducting on-site ((assessments-or-otherwise-enforeing))
audits or inspections to ensure compliance with this chapter,
the department may, during regular business hours, enter
((any)) business premises in which analytical data pertaining
to accreditation under the provisions of this chapter are gen-
erated or stored.

(2) Refusal to permit entry for such purposes ((shal))

may result in denial((;)) or revocation((-er-suspenston)) of
accreditation ((erregistration-status)).
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AMENDATORY SECTION (Amending Order 01-12, filed
10/1/02, effective 11/1/02)

WAC 173-50-220 Assistance to laboratories. Labora-
tories scheduled to undergo an on-site ((assessment)) audit
may request a training session be conducted by department
staff in conjunction with that ((assessment)) audit. Accred-
ited laboratories may also request on-site assistance at times
other than the on-site ((assessment)) audit. Whether
requested as part of the on-site ((assessment)) audit or other-
wise, the department will provide such assistance to the
extent allowed by staff resources available at the time.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 173-50-160
WAC 173-50-180

Reciprocity.

Exemptions.

WSR 10-17-059
PERMANENT RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed August 12, 2010, 2:51 p.m., effective September 12, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To be in compliance with Federal U.S. Code
Title 5 Part 1 Chapter 5—552a. We are required to amend
WAC 392-300-025 to reflect that the office of superintendent
of public instruction shall not disclose any record by any
means of communication to any person except pursuant to a
written request by, or with prior consent of, the individual to
whom the record pertains.

Citation of Existing Rules Affected by this Order:
Amending WAC 392-300-025 and 392-300-035.

Statutory Authority for Adoption: RCW 28A.400.303.

Adopted under notice filed as WSR 10-13-019 on June 4,
2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 392-300 [2], Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 27, 2010.

Randy Dorn
State Superintendent
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AMENDATORY SECTION (Amending Order 96-12, filed
8/19/96, effective 9/19/96)

WAC 392-300-025 Access to record check informa-
tion by district employee or applicant. All district employ-
ees and applicants shall have access to record check informa-
tion about them maintained by the superintendent of public

instruction or designee. ((Any-treecord-ef-arrest-and-proseet-
o (RAPS] ved he Washi ]

bt} . | e oblici . ho-distri
employee-or-applicantundergoingtherecord-eheeks)) Any
additional information collected by the superintendent of
public instruction or designee as a result of the investigation
of any data shall be available for inspection and copying by
the district employee or applicant to whom it pertains during
normal office hours in the office where the information is
located. Information that is gathered as part of an ongoing
investigation, ((exelading RAP-sheets;)) shall not be released
to the district employee or applicant until the investigation is
completed.

AMENDATORY SECTION (Amending WSR 09-02-024,
filed 12/30/08, effective 1/30/09)

WAC 392-300-035 Requests for record check infor-
mation. In accordance with the requirements of RCW
42.56.100 that agencies prevent unreasonable invasions of
privacy, protect public records from damage or disorganiza-
tion, and prevent excessive interference with essential func-
tions of the agency, record check information is obtainable by
district employees or applicants to whom it pertains when
they comply with the following procedures:

((&)) The request shall be made in writing. The district
employee or applicant shall complete, sign and return the
request for Background Check Results form located at
http://www.k12.wa.us/profpractices/fingerprint. The written
request shall be presented to the fingerprint records office of
the superintendent of public instruction during customary
office hours or may be mailed or faxed to the office. The
request shall include the following information:

(1) The name of the person requesting the record,;

(2) The time of day and the calendar date on which the
request was made;

(3) The nature of the request;

(4) Height, weight and date of birth of individual finger-
printed; and

(5) Social Security number of individual fingerprinted
(optional).

WSR 10-17-061
PERMANENT RULES
DEPARTMENT OF PERSONNEL
[Filed August 13, 2010, 9:05 a.m., effective September 15, 2010]

Effective Date of Rule: September 15, 2010.

Purpose: We are proposing to add "adoptive parent" to
the definition of parent-in-law to coincide with the definition

WSR 10-17-062

of "parent" found in WAC 357-01-227 which includes adop-
tive parent.

Citation of Existing Rules Affected by this Order:
Amending WAC 357-01-228.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Adopted under notice filed as WSR 10-14-122 on July 7,
2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: August 12, 2010.

Eva N. Santos
Director

AMENDATORY SECTION (Amending WSR 09-17-057
and 09-18-112, filed 8/13/09 and 9/2/09, effective 12/3/09)

WAC 357-01-228 Parent-in-law. A biological or adop-
tive parent of an employee's spouse or an employee's regis-
tered domestic partner or an individual who stood in loco
parentis to an employee's spouse or to an employee's regis-
tered domestic partner when the employee's spouse or the
employee's registered domestic partner was a child. A person
who had day-to-day responsibilities to care for and finan-
cially support the employee's spouse or the employee's regis-
tered domestic partner when he or she was a child is consid-
ered to have stood in loco parentis to the employee's spouse
or to the employee's registered domestic partner.

WSR 10-17-062
PERMANENT RULES
DEPARTMENT OF PERSONNEL
[Filed August 13, 2010, 9:07 a.m., effective September 15, 2010]

Effective Date of Rule: September 15, 2010.

Purpose: To clarify that if an employee is hired at the
maximum step of a pay range the periodic increment date
(PID) will not be set. If the employee later receives a new
appointment the PID will be set at that time based on the new
appointment (either six or twelve months out depending on
where the employee is placed in the new pay range).

Citation of Existing Rules Affected by this Order:
Amending WAC 357-28-055.

Statutory Authority for Adoption: RCW 41.06.150.

Adopted under notice filed as WSR 10-14-126 on July 7,
2010.

Permanent
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Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: August 12, 2010.

Eva N. Santos

Director

AMENDATORY SECTION (Amending WSR 06-11-048,
filed 5/11/06, effective 6/12/06)

WAC 357-28-055 How is the periodic increment date
determined for a general government employee? (1) For a
general government employee appointed to a position before
July 1, 2005, the employee's periodic increment date as of
June 30, 2005 is retained.

(2) For a general government employee appointed to a
position on or after July 1, 2005 whose base salary is set at the
minimum of the salary range, the periodic increment date is
six months from the date of appointment.

(3) For a general government employee appointed to a
position on or after July 1, 2005 whose base salary is set
above the minimum but below the maximum of the salary
range, the periodic increment date is twelve months from date
of appointment.

(4) A general government employee appointed to a posi-
tion on or after July 1. 2005, whose base salary is set at the
maximum of the range will not have a periodic increment
date set. If the employee later receives a new appointment,
the periodic increment date will be set at that time, as
described in this section.

(5) Once a general government employee's periodic
increment date is set, it remains the same unless:

(a) The periodic increment date is advanced or post-
poned in accordance with WAC 357-28-070 and 357-28-075;
or

(b) The periodic increment date is adjusted for leave
without pay in accordance with WAC 357-31-345.

WSR 10-17-063
PERMANENT RULES
DEPARTMENT OF PERSONNEL
[Filed August 13, 2010, 9:08 a.m., effective September 15, 2010]

Effective Date of Rule: September 15, 2010.
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Purpose: This is a housekeeping change due to the pas-
sage of ESSB 6724 which addresses the shared leave pro-
gram.

Citation of Existing Rules Affected by this Order:
Amending WAC 357-31-600.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Adopted under notice filed as WSR 10-14-123 on July 7,
2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: August 12, 2010.

Eva N. Santos
Director

AMENDATORY SECTION (Amending WSR 07-11-095,
filed 5/16/07, effective 7/1/07)

WAC 357-31-600 Is there a limit to the amount of
sick leave a participating employee may withdraw from a
sick leave pool? A participating employee may not withdraw

more than ((twe-hundred-sixty-ene)) five hundred twenty-

two days from a sick leave pool for the entire duration of state
employment. The ((twe-hundred-sixty-ene)) five hundred
twenty-two days includes any days an employee has received
under the Washington shared leave program. One day equals
eight hours of leave.

WSR 10-17-069
PERMANENT RULES
DEPARTMENT OF REVENUE
[Filed August 13, 2010, 3:24 p.m., effective September 13, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: WAC 458-20-279 (Rule 279) Clean alternative
fuel vehicles and high gas mileage vehicles, explains the
retail sales and use tax exemptions available for clean alterna-
tive fuel vehicles and high gas mileage vehicles. The depart-
ment is amending Rule 279 to recognize the following legis-
lation:

ESSB 6170 (chapter 469, Laws of 2009) - this legis-
lation repealed the sales and use tax exemptions for
high mileage hybrid vehicles. The legislation
exempted the sale of high mileage hybrid vehicles
from the 0.3% additional motor vehicles sales tax
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imposed by RCW 82.08.020(3) until January 1,
2011.

* SSB 6712 (chapter 11, Laws of 2010) - this legisla-
tion extended the sales and use tax exemptions vehi-
cles using clean alternative fuels to include qualify-
ing used passenger cars, light duty trucks, and
medium duty passenger vehicles, which were modi-
fied after their initial purchase with an EPA certified
conversion to be exclusively powered by a clean
alternative fuel.

Citation of Existing Rules Affected by this Order:
Amending WAC 458-20-279 Clean alternative fuel vehicles
and high gas mileage vehicles.

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.60 [82.01.060].

Adopted under notice filed as WSR 10-04-099 on Febru-
ary 3, 2010.

Changes Other than Editing from Proposed to Adopted
Version: The department made the following changes to the
proposed rule to recognize SSB 6712 (chapter 11, Laws of
2010).

Subsection (2), this subsection identifies the exemption
periods for clean alternative fuel vehicle and high gas mile-
age vehicle exemptions. The following changes were made:

o The expiration date of the clean alternative fuel
vehicles exemptions was changed from December
31,2010, to July 1, 2015.

*  Two new subsections, (2)(a)(ii) and (iii), were added
to recognize the exemption and exemption periods
provided for certain qualifying used vehicles (which
are exclusively powered by clean alternative fuel).

Subsection (3), this subsection provides definitions of
terms used in the rule. A new subsection (3)(j) was added to
provide the statutory definition of "qualifying used passenger
cars, light duty trucks, and medium duty passenger vehicles."

Subsection (5), this subsection previously explained that
the exemptions do not apply to purchases of used vehicles.

»  This subsection has been changed to recognize that
exemptions are available for certain "qualifying
used passenger cars, light duty trucks, and medium
duty passenger vehicles."

*  The example in subsection (5)(a) has been changed
so that it does not conflict with provisions of SSB
6712.

Subsection (6), this subsection addresses the application
of the exemptions to a vehicle that has been converted from
being exclusively powered by gasoline or diesel. Language
has been added to recognize that certain "qualifying used pas-
senger cars, light duty trucks, and medium duty passenger
vehicles" will qualify for exemption.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.
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Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: August 13, 2010.

Alan R. Lynn

Rules Coordinator

AMENDATORY SECTION (Amending WSR 09-02-051,

filed 12/31/08, effective 1/31/09)

WAC 458-20-279 Clean alternative fuel vehicles and
high gas mileage vehicles. (1) Introduction. ((Ferthe

)) This section proides (())
information about the requirements for the ((exemptionspro-

8212813)) retail sales and use tax exemptions provided for
clean alternative fuel vehicles by RCW 82.08.809 and
82.12.809, respectively, and the exemption from the 0.3 per-
cent retail sales tax on retail sales of motor vehicles provided
for high gas mileage vehicles by RCW 82.08.020(7) ("the
exemptions").

(2) Exemption periods. The exemption periods pro-
vided for clean alternative fuel vehicles and high gas mileage
vehicles differ.

(a) Clean alternative fuel vehicles.

(i) New vehicles. The exemptions provided for new pas-
senger cars, light duty trucks, and medium duty passenger
vehicles that are exclusively powered by a clean alternative
fuel apply to purchases made from January 1, 2009, through
July 1, 2015.

(ii) Used vehicles. The exemptions provided for quali-
fying used passenger cars, light duty trucks, and medium
duty passenger vehicles, which were modified after their ini-
tial purchase, with an EPA certified conversion to be exclu-
sively powered by a clean alternative fuel apply to purchases
made from July 12, 2010, through July 1, 2015.

(iii) Use of previously exempt vehicles on or after July

1. 2015. Use tax does not apply to the use, on or after July 1,
2015, of a vehicle if:

* The person used the vehicle in this state before July 1,
2015; and

* The use prior to July 1, 2015, was exempt from use tax
as described in (a)(i) or (ii) of this subsection.

Permanent
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(b) High gas mileage vehicles. The exemptions pro-
vided for new passenger cars, light duty trucks, and medium
duty passenger vehicles that utilize hybrid technology and
have a United States Environmental Protection Agency esti-
mated highway gasoline mileage rating of at least forty miles
per gallon apply as follows:

(1) January 1, 2009, through July 31, 2009. The
exemptions apply to all retail sales and use taxes.

(ii) August 1, 2009, through December 31. 2010. The
exemption is limited to the 0.3 percent retail sales tax
imposed by RCW 82.08.020(3) on retail sales of motor vehi-
cles.

(3) Definitions.
throughout this section:

(a) "Clean alternative fuel" means natural gas, propane,
hydrogen, or electricity, when used as a fuel in a motor vehi-
cle that meets the California motor vehicle emission stan-
dards in Title 13 of the California code of regulations, effec-
tive January 1, 2005, and the rules of the Washington state
department of ecology. See RCW 82.08.809(3) and 82.12.-
809(2).

(b) "Gross vehicle weight rating" is the value specified
by the manufacturer as the maximum design loaded weight of
a single vehicle. See WAC 173-423-040(4).

(c) "Hybrid technology" means propulsion units pow-
ered by both electricity and gasoline. See RCW 82.08.813(3)
and 82.12.813(2).

(d) "Light duty truck" is any vehicle certified to the stan-
dards in Title 13, CCR, section 1961 (a)(1) rated at eight
thousand five hundred pounds gross vehicle weight or less,
and any other motor vehicle rated at six thousand pounds
gross vehicle weight or less, which is designed primarily for
the purposes of transportation of property or is a derivative of
such vehicle, or is available with special features enabling
off-street or off-highway operation and use. See WAC 173-
423-040(8).

(e) "Medium duty passenger vehicle" is any medium
duty vehicle with a gross vehicle weight rating of less than
ten thousand pounds that is designed primarily for the trans-
portation of persons. The medium duty passenger vehicle
definition does not include any vehicle which:

(1) Is an "incomplete truck," i.e., is a truck that does not
have the primary load carrying device or container attached,
or

The following definitions apply

(i1) Has a seating capacity of more than twelve persons;
or

(iii) Is designed for more than nine persons in seating
rearward of the driver's seat; or

(iv) Is equipped with an open cargo area of seventy-two
inches in interior length or more. A covered box not readily
accessible from the passenger compartment will be consid-
ered an open cargo area for the purpose of this definition. See
WAC 173-423-040(9).

() "Medium duty vehicle" is a vehicle with a gross vehi-
cle weight rating of eight thousand five hundred one to four-
teen thousand pounds. See WAC 173-423-100(2).

(g) "Model year" is the manufacturer's annual production
period which includes January 1 of a calendar year. If the
manufacturer has no annual production period, "model year"
is the calendar year. In the case of any vehicle manufactured
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in two or more stages, the time of manufacture shall be the
date of completion of the chassis. See WAC 173-423-
040(10).

(h) "New motor vehicle" is any motor vehicle that:

((®))) ¢ Is self-propelled;

((6D)) ¢ Is required to be registered and titled under Title
46 RCW;

((G1))) = Has not been previously titled to a retail pur-
chaser or lessee; and

((69))) * Is not a vehicle which has been sold, bargained,
exchanged, given away, or title transferred from the person
who first took title to it from the manufacturer or first
importer, dealer, or agent of the manufacturer or importer,
and so used as to have become what is commonly known as
"secondhand" within the ordinary meaning thereof. See
RCW 46.70.011 and 46.04.660.

The model year of the vehicle is not determinative of
whether it meets the definition of "new motor vehicle."

(1) "Passenger car" means every motor vehicle except
motorcycles and motor-driven cycles designed primarily for
transportation of persons and having a design capacity of
twelve persons or less. See WAC 173-423-040(13) and RCW
46.04.382.

(1) "Qualifying used passenger cars, light duty trucks,
and medium duty passenger vehicles" means vehicles that:

* Are part of a fleet of at least five vehicles, all owned by
the same person;

* Have an odometer reading of less than thirty thousand
miles;

* Are less than two years past their original date of man-
ufacture; and

* Are being sold for the first time after modification.

(())) (4) New passenger cars, light duty trucks, and
medium duty passenger vehicles. In order to qualify for the
exemptions, the vehicle must meet the definition of "passen-
ger car," "light duty truck," or "medium duty passenger vehi-
cle" in addition to meeting the definition of "new motor vehi-
cle."

(5) Purchases of previously owned clean alternative
fuel or high gas mileage vehicles. The exemptions do not

apply to purchases of used vehicles((;evenifthey-are-exelu-
ol | byel | o firo] lize hvbid

2010)) unless they are qualifying used passenger cars. light
duty vehicles, or medium passenger vehicles, which were
modified after their initial purchase, with an EPA certified
conversion to be exclusively powered by clean alternative
fuel.

(a) Example 1. Mike purchases a used ((2067)) 2009
model year hybrid vehicle from a dealer or private party in
((26609)) July 2011. The purchase would not qualify for the
exemptions. The exemption((s)) for vehicles using hybrid
technology only ((apphy)) applies to new vehicles.

(b) Example 2. Nicole purchases a new 2008 model
year hybrid vehicle in July 2009 from a dealer. This purchase
would be exempt (assuming it meets the other requirements).
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A new vehicle could be any model year as long as it has not
been previously titled to a retail purchaser or lessee.

((4))) (c) Example 3. Joe purchases a new 2009 model
year hybrid vehicle on August 5, 2009, from a dealer. This
purchase is not exempt from all retail sales taxes but, assum-
ing it meets the other requirements, is exempt from the 0.3
percent retail sales tax on retail sales of motor vehicles.

(6) Conversions. For purposes of this section, a conver-
sion refers to the alteration of an otherwise nonqualifying
vehicle exclusively powered by gasoline or diesel into a qual-
ifying vehicle that either:

(a) Is exclusively powered by clean alternative fuel; or

(b) Utilizes hybrid technology and has a United States
environmental protection agency estimated highway gasoline
mileage rating of at least forty miles per gallon.

(i) Purchases of converted vehicles. The purchase of a
new vehicle, or a used vehicle satisfying the requirements
described in subsection (2)(a)(ii) of this section, that is con-
verted prior to or as part of the retail sale to the purchaser and
that otherwise satisfies the requirements of the exemptions
will qualify for the exemptions. If the conversion is per-
formed after the retail sale, the purchase of the vehicle will
not qualify for the exemptions.

(i1) Purchases of the service of converting vehicles.
While the purchase of a new vehicle converted by the seller
prior to or as part of the retail sale to the purchaser qualifies
for the exemptions as described in subsection (((4))) (6)(a) of
this section, the purchase of the service of converting a vehi-
cle does not qualify for the exemptions. However, if the seller
hires a third party to convert the vehicle, it can give the third
party a resale certificate (WAC 458-20-102A) for work com-
pleted before January 1, 2010, or a reseller permit (WAC
458-20-102) for work completed on or after January 1, 2010.
Even though resale certificates are no longer used after
December 31, 2009, they must be kept on file by the seller for
five years from the date of last use or December 31, 2014.

(A) Example 1. Tom wants to purchase a new nonqual-
ifying vehicle from Dealer but have it converted as a part of
the purchase transaction. Dealer hires John's Shop to convert
the vehicle for Tom, and Tom purchases the converted vehi-
cle from Dealer. Tom's purchase of the converted vehicle
qualifies for the exemptions.

(B) Example 2. Tom purchases a new nonqualifying
vehicle from Dealer. Tom then hires John's Shop to convert
the vehicle. The purchase of the nonqualifying vehicle does
not qualify for the exemptions, even if Dealer delivers the
vehicle directly to John's Shop on Tom's behalf for conver-
sion.

((3)) (1) Use tax. The use of a qualifying vehicle by
the original title holder is exempt from use tax if the vehicle
is purchased ((betweentanuary12009andDecember 31
2610)) during the applicable exemption period specified in
subsection (2) of this section.

(a) Example 1. Will, a Washington resident, purchases
a new qualifying clean alternative fuel vehicle in Oregon
from Dealer on February 1, 2009, and returns to Washington
in the vehicle on February 2, 2009. Will's use of the vehicle
in Washington is exempt from use tax.

(b) Example 2. Oliver, an Oregon resident, purchases a
new qualifying hybrid vehicle from Dealer in Oregon on
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April 1, 2009. Oliver moves to Washington on May 15,
2009. Oliver's use of the vehicle in Washington is exempt
from use tax. Note: In the absence of the exemptions dis-
cussed in this section, Oliver's purchase would be subject to
use tax since his first use of the vehicle in Washington
occurred within 90 days of his acquisition and use of the
vehicle in another state. See RCW 82.12.0251.

((¢6))) (8) Extended warranties and maintenance
agreements. The sale of an extended warranty or mainte-
nance agreement is subject to retail sales tax even though the
vehicle itself may qualify for the exemptions. See WAC 458-
20-257.

(D)) (9) Replacement parts and/or repair services.
The sale of replacement parts or repair services is subject to
retail sales tax even though the vehicle itself may have quali-
fied for the exemptions. Only the purchase and use of a qual-
ifying vehicle is exempt from retail sales and use ((tax))
taxes.

((68))) (10) Accessories. A qualifying vehicle includes
all accessories installed or sold as part of the sale of the vehi-
cle.

(a) Example 1. A dealership installs a ski rack and
applies pinstriping on an otherwise qualifying vehicle on Jan-
uary 5, 2009, before a customer purchases the vehicle. Any
separate, itemized charges for the accessories listed on the
vehicle sales invoice are exempt from retail sales tax.

(b) Example 2. On January 5, 2009, a customer pur-
chases an otherwise qualifying vehicle, and as a condition of
the purchase requires that the seller install stereo speakers
and apply paint sealant. The seller does not have the accesso-
ries in stock, but the customer takes delivery of the vehicle.
The customer then brings the vehicle back to the seller, and
the accessories are installed and applied on January 12, 2009.
Any separate, itemized charges for the accessories listed on
the vehicle sales invoice are exempt from retail sales tax.

((9))) (11) Leases. A vehicle is exempt from retail sales
and use taxes on a lease if the other requirements are met. If
the vehicle is new, registered, and titled in the lessee's name
((betsweenJanuary152009;,-and Deeember31,2040)) during
the applicable exemption period specified in subsection (2) of
this section, the retail sales tax exemption will apply only to
amounts due ((betweenJanuary1;2009;,-and Deeember 315
2010)) during the exemption period. See also WAC 458-20-
103 and 458-20-235.

(a) Example 1. Alex leases a new hybrid vehicle that he
registers and titles on December 8, 2008. None of his lease
payments will qualify for the exemptions because the vehicle
was registered and titled prior to January 1, 2009.

(b) Example 2. Beth leases a new ((hybrid)) clean alter-
native fuel vehicle that she registers and titles on December
8,2010. Assuming that the other requirements of the exemp-
tions are met, any amounts due under the lease before Janu-
ary 1, 2011, are exempt from retail sales tax.

((48))) (12) Payments made prior to January 1, 2009.
Any payment made toward the purchase of an otherwise
qualifying vehicle prior to the effective date of the exemp-
tions, January 1, 2009, qualifies for the exemptions if;

(a) The vehicle sold is titled and registered on or after
January 1, 2009, but before the applicable exemption expires;
and
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(b) The purchaser takes possession of the vehicle on or
after January 1, 2009, but before the applicable exemption
expires. See WAC 458-20-103, 458-20-197, and 458-20-235.

Example. Greg makes a down payment toward the pur-
chase of a new qualifying hybrid vehicle on November 7,
2008, but does not actually take possession of the vehicle at
the dealership lot until January 2, 2009. The vehicle is titled
and registered on January 9, 2009. The purchase of the vehi-
cle is exempt from all retail sales ((tax)) taxes.

((GBH)) (d3) Payments made prior to ((Fanuary—3t
2044)) the expiration date of the applicable exemption.
Any payment made toward the purchase of an otherwise
qualifying vehicle prior to the expiration date of the ((exemp-
tions;January1;204,;)) applicable exemption does not qual-
ify for the exemption((s)) if:

(a) The vehicle sold is titled or registered on or after
((Fanuary1H204);)) the expiration date of the exemption; or
()

(b) The purchaser takes possession of the vehicle on or
after ((FJanuary152041)) the expiration date of the exemption.
See WAC 458-20-103, 458-20-197, and 458-20-235.

Example. Craig makes a down payment toward the pur-
chase of a new qualifying clean alternative fuel vehicle on
November 7, 2010, but does not actually take possession of
the vehicle at the dealership lot until January 2, 2011. The
vehicle is titled and registered on January 11, 2011. The pur-
chase of the vehicle is subject to retail sales tax and the 0.3
percent retail sales tax imposed by RCW 82.08.020(3) on
retail sales of motor vehicles.

WSR 10-17-070
PERMANENT RULES
HORSE RACING COMMISSION
[Filed August 13, 2010, 4:31 p.m., effective September 13, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To address how the stewards deal with multi-
ple disqualifications when placing horses and common own-
ership uncoupled entries involved in disqualifications.

Citation of Existing Rules Affected by this Order:
Amending WAC 260-52-040.

Statutory Authority for Adoption: RCW 67.16.020.

Adopted under notice filed as WSR 10-13-106 on June
18, 2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 1, Repealed 0; Pilot Rule Mak-
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ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.
Date Adopted: August 13, 2010.
Douglas L. Moore
Deputy Secretary

AMENDATORY SECTION (Amending WSR 10-07-050,
filed 3/11/10, effective 4/11/10)

WAC 260-52-040 Post to finish. (1) All horses must be
ridden out in every race. A jockey may not ease up or coast to
the finish, without reasonable cause, even if the horse has no
apparent chance to win prize money. A jockey must always
give his/her best effort during a race. Each horse must be rid-
den to win. No jockey may cause his/her horse to shorten its
stride so as to give the appearance of having suffered a foul.

(2) If a jockey strikes or touches another jockey or
another jockey's horse or equipment, his/her mount may be
disqualified.

(3) When clear in a race a horse may be ridden to any
part of the course. If any horse swerves, or is ridden to either
side, so as to interfere with, impede, or intimidate any other
horse, the horse may be disqualified.

(4) A horse may not interfere with another horse and
thereby cause the other horse to lose ground or position, or
cause the other horse to break stride. When this interference
occurs in the part of the race where the other horse loses the
opportunity to place where it might reasonably be expected to
finish, the stewards may disqualify the interfering horse.

(5) If the stewards determine the foul was intentional, or
due to careless riding, the jockey may be held responsible.

(6) In a straightaway race, every horse must maintain
position as nearly as possible in the lane in which it starts. If
a horse is ridden, drifts or swerves out of its lane and inter-
feres, impedes, or intimidates another horse, it may be con-
sidered a foul and may result in the disqualification of the
offending horse.

(7) When a horse is disqualified, the stewards may place
the offending horse behind the horse(s) it interfered with,
place it last, or declare it unplaced and ineligible for any
purse money and/or time trial qualification. In the case of
multiple dlsquallflcatlons under no circumstance _may a
horse regain its finishing ((
fied)) place in front of a horse that it interfered with.

(8) If a horse is disqualified, any horses ((itis-eeupled
with)) that it shares a common ownership with may also be
disqualified, if in the opinion of the stewards, the foul was
intentional.

(9) When a horse is disqualified in a time trial race, for
the purposes of qualifying only, it must receive the time of
the horse it is placed behind plus one-hundredth of a second
penalty or more exact measurement if photo finish equipment
permits, and remain eligible to qualify for the finals or conso-
lations of the race on the basis of the assigned time.

(10) In time trials, horses must qualify on the basis of
time and order of finish. Times are determined by the official
timer. If the automatic timer malfunctions, averages of a min-
imum of three hand times must be used for that individual
race. In the instance of horses competing in the same race
receiving identical times, order of finish must determine
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qualifiers. In the event two or more horses receive identical
times for the final qualifying position, a draw by lot con-
ducted by the stewards will determine the final qualifying
positions.

(11) If a horse that qualified for the finals should be
unable to enter due to racing soundness or scratched for any
other reason other than a positive test or rule violation, the
owner will receive last place purse money. If more than one
horse is scratched from the final, then those purse moneys
will be added together and distributed equally among those
owners.

(12) If a qualifier for a final or consolation is disqualified
for ineligibility or a rule violation after the time trials are
declared official, but prior to entry for the final or consola-
tion, the nonqualifier with the next fastest time must replace
the disqualified horse. If a qualifier is disqualified after entry
for the final or consolation for any reason other than
unsoundness, illness or death, the purse will be redistributed
among the remaining qualifiers.

(13) Possession of any electrical or mechanical stimulat-
ing or shocking device by a jockey, horse owner, trainer or
other person will be considered prima facie evidence of a vio-
lation of these rules and is sufficient grounds for the stewards
to scratch or disqualify any horse involved, and summarily
suspend the individual in possession of the device.

WSR 10-17-071
PERMANENT RULES
HORSE RACING COMMISSION
[Filed August 13, 2010, 4:32 p.m., effective September 13, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To allow the commission to adjust the interval
between which fingerprints are required based on current
need.

Citation of Existing Rules Affected by this Order:
Amending WAC 260-36-100.

Statutory Authority for Adoption: RCW 67.16.020.

Adopted under notice filed as WSR 10-11-082 on May
17, 2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 1, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.
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Date Adopted: August 13, 2010.
Douglas L. Moore
Deputy Secretary

AMENDATORY SECTION (Amending WSR 08-05-087,
filed 2/15/08, effective 3/17/08)

WAC 260-36-100 Fingerprints. Every person applying
for a license must furnish the commission his or her finger-
prints upon making an initial application for a license ((and-at

leastonee-every three-years-thereafter)). Following the initial

application, each person must then submit fingerprints at an
interval determined by the commission. However, the com-
mission, executive secretary, stewards, or security investiga-
tors, in their discretion, may require fingerprints from any
applicant or licensee at any time. If an applicant fails to fur-
nish fingerprints, the stewards may suspend the license or
deny, and/or assess a fine.

WSR 10-17-080
PERMANENT RULES
HIGHER EDUCATION
COORDINATING BOARD
[Filed August 16,2010, 10:14 a.m., effective September 16, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Rules are needed to clarify the college bound
statute.

Statutory Authority for Adoption: RCW 28B.76.670.

Adopted under notice filed as WSR 10-07-166 on March
24,2010.

Changes Other than Editing from Proposed to Adopted
Version: The proposed rules were presented at the hearings
where input was gathered. Changes were made to elaborate
and clarify the final rules and definitions concerning appli-
cant eligibility, receipt of scholarship, and formation of an
appeals process.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 10,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 15, 2010.

Beth Ahlstrom

Program Associate
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Chapter 250-84 WAC

COLLEGE BOUND SCHOLARSHIP RULES

NEW SECTION

WAC 250-84-010 Purpose. The college bound scholar-
ship as authorized by chapter 28B.118 RCW is designed to
inspire and encourage Washington middle school students
from low-income families to dream big. The early commit-
ment of state funding for tuition may alleviate the financial
barriers preventing students from considering college as a
future possibility.

NEW SECTION

WAC 250-84-020 Definitions. "Board" means higher
education coordinating board.

"C average" means a 2.0 grade point average on a 4.0
scale.

"FAFSA" means Free Application for Federal Student
Aid.

"High school graduation" means students must graduate
from a public high school, private high school approved
under chapter 28A.195 RCW, having met requirements to
earn a high school diploma as defined in WAC 180-51-061 or
180-51-066, whichever is applicable.

"Legal guardian" means the person appointed by the
court to take legal action on behalf of and be responsible for
a minor.

"Median family income" means the median income for
Washington state, adjusted by family size and reported annu-
ally in the federal register and used that year for the adminis-
tration of the state need grant program.

"OSPI" means office of superintendent of public instruc-
tion.

"Tuition and fees" means tuition, building, operating,
service and activity fees as are used for purposes of determin-
ing the state need grant award.

NEW SECTION

WAC 250-84-030 Eligible applicant. (1) Washington
students in 2007-08 and thereafter may apply who are:

(a) Enrolled in the seventh and eighth grade in a public or
private school as approved by chapter 28A.195 RCW or
home school as defined by chapter 28A.200 RCW; and

(b) Meet the income eligibility as defined in subsection
(2) of this section.

Eligible students enrolled in eighth grade in 2007-08
were granted a one-time extension to sign the pledge during
the 2008-2009 school year as ninth graders.

(2) Seventh or eighth grade students are eligible to apply
if one of these requirements are met:

(a) Family income falls within the monthly or annual
standards set by the U.S. Department of Agriculture (USDA)
for eligibility for participation in the free or reduced price
lunch program (FRPL); or

(b) Student participates in the free or reduced price lunch
program; or

(c) Family receives TANF benefits; or
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(d) Student is a foster youth.

To determine eligibility in unusual circumstances, or for
assistance in defining household size, foster youth status, and
other criteria, the board will refer students and families to the
district or school staff who oversee FRPL, and will refer to
the USDA FRPL guidelines.

If a student qualifies in the application year, the informa-
tion is not required to be updated throughout the middle and
high school years. However, income will be verified using
the FAFSA upon college enrollment. See WAC 250-84-060,
eligibility for receipt of scholarship.

(3) Eligible applications are considered complete when
the signed pledge has been received by the board.

(a) A student must sign a pledge during seventh or eighth
grade that commits them to:

(i) Graduate from high school with at least a C average.

(i1) No felony convictions.

(b) The section of the application that indicates eligibil-
ity must be completed.

(c¢) The pledge must be signed by a parent or legal guard-
ian to attest the information is true and accurate.

(d) The signature page for the electronic application, or
the signed paper application, must be received by the board.

(e) The deadline for the application is June 30th of the
student's eighth grade year.

(i) Electronic applications must be received by June 30th
and paper applications must be postmarked by June 30th.

(i1) Missing information for applications received on or
before June 30th will be accepted until the student enters the
ninth grade year.

Exceptions to the deadline will be made on a case-by-
case basis by the board based on extenuating circumstances.

NEW SECTION

WAC 250-84-040 Program promotion to eligible stu-
dents. The role of the board, OSPI and school districts related
to notification to students, families, and school personnel
about the college bound scholarship is defined under chapter
28B.118 RCW.

(1) The board shall develop and distribute to all schools
with students enrolled in seventh or eighth grade, an applica-
tion pledge form that can be completed and returned electron-
ically or by mail by the student or the school to the board.

The board will provide K-12 partners, professional asso-
ciations, and college access programs with program informa-
tion annually.

(2) The role of OSPI is to notify elementary, middle, and
junior high schools about the college bound scholarship pro-
gram using methods in place for communicating with schools
and school districts.

OSPI will encourage schools and districts to target com-
munications to eligible students to the greatest extent possi-
ble. Methods may include, but are not limited to, personal-
ized letters, integrating the application into student confer-
ences, or holding sign-up events.

(3) The role of each school district is to notify students,
parents, teachers, counselors, and principals about the Wash-
ington college bound scholarship program through existing
channels.
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Notification methods may include, but are not limited to,
regular school district and building communications, on-line
scholarship bulletins and announcements, notices posted on
school walls and bulletin boards, information available in
each counselor's office, and school or district scholarship
information sessions.

NEW SECTION

WAC 250-84-050 Tracking of scholars. The statute
requires the board and OSPI to develop tracking procedures
to ensure continued eligibility and to determine compliance
for awarding of college bound scholarships (RCW
28B.118.020 and 28B.118.040).

(1) The board shall:

(a) Develop and implement a student application, selec-
tion, and notification process for scholarships.

(b) Collect authorization to release information from the
student and parent(s)/legal guardian(s).

(c) Develop a web-based application tool and paper
application annually.

(d) Notify applicants of missing information in a timely
manner.

(e) Notify applicants of their status of complete applica-
tion in a timely manner.

(f) Treat applications confidentially and hold in a secure
environment.

(g) Provide complete applicants information regarding
disbursement of the scholarship and contact information for
the board.

(h) Require applicants to update their address and other
contact information with the board.

(2) OSPI will work with the board to develop student
tracking procedures.

The board and OSPI will share data regarding the prog-
ress of college bound scholarship students such as current
school, grade level, grade point average, and expected gradu-
ation date on at least an annual basis through high school
graduation, following agency protocols for data exchange
and security.

(3) The board will track complete applicants and monitor
progress toward graduation to determine compliance for
awarding of scholarships.

(4) The board will share data and authorized student
information from the application for program sign-up efforts
and to provide support services to scholars who have already
applied.

(a) The board will share information with schools and
approved college access providers who will provide services
to college bound scholarship students to support their aca-
demic success, if the proper release of information has been
provided by the student and parent(s)/legal guardian(s).

(b) Aggregate data will be provided periodically and as
requested to schools, districts, and partners to improve sign-
up efforts.

NEW SECTION

WAC 250-84-060 Eligibility for receipt of college
bound scholarships. To be eligible to receive the annual
scholarship disbursement, college bound scholarship stu-
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dents who have met the requirements outlined in WAC 250-
84-030, must:

(1) Graduate from a Washington high school with at
least a C average or receive home-based instruction under
chapter 28A.200 RCW.

(2) File a FAFSA (see priority consideration under WAC
250-84-070(1)).
(3) Be accepted to an institution participating in the state

need grant program within the state of Washington (require-
ments outlined in WAC 250-20-013).

(4) Enroll no later than the fall term (as defined by the
institution) one academic year following high school gradua-
tion.

For example, students graduating by August 2012 have
until fall 2013 to begin using the scholarship.

(a) Students who graduate early will be assumed to fol-
low the time frame of their senior year cohort. However, if
they enroll early, the four-year scholarship will need to be
used within five years of their initial enrollment date.

(b) Scholarships will not be disbursed prior to fall 2012.

(c) Students will be considered to have enrolled upon
earning credit(s) for the term or receiving the first scholarship
disbursement, whichever comes first.

(5) Have an annual family income at or below sixty-five
percent of the state's median family income as determined by
the income reported on the FAFSA and verified by the insti-
tution the student is attending. See subsection (6)(d) of this
section.

(6) Receive the college bound scholarship for no more
than four academic years within a five-year period.

(a) The four-year scholarship may be used during any
terms within the five-year period, even if enrollment is not
continuous.

(b) The scholarship must be used within five academic
years of August of the high school graduation year.

For example, students who graduate from high school in
2011-12 must begin college enrollment by fall 2013, and
have through spring of 2017 to receive the scholarship.

(c) The total college bound award is limited to twelve
quarters, eight semesters or equivalent, prorated for part-time
enrollment within the five-year period.

(d) If students do not meet the income requirement in
subsection (5) of this section in any year within the five-year
period, they may still receive the scholarship for any year(s)
they do meet the income requirement. Receipt of the four-
year scholarship does not have to be continuous.

(7) Comply with the other eligibility criteria to receive
the college bound scholarship as outlined for the state need
grant program in WAC 250-20-011 including, but not limited
to, requirements related to residency, undergraduate student
status, academic program eligibility including the theology
prohibition, enrollment level, satisfactory academic progress,
and repayments.

The requirements for state need grant that do NOT apply
to college bound scholarships are the equivalent of five-year
limitation for state need grant under WAC 250-20-011(6)
since the college bound scholarship is a four-year award.
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NEW SECTION

WAC 250-84-070 Scholarship award. (1) The college
bound scholarship is intended to combine with the state need
grant program to ensure eligible students have the opportu-
nity to receive sufficient state financial aid to meet the cost of
full tuition, plus five hundred dollars for books each year.
The award is intended to replace unmet need, loans, and at
the student's discretion, work-study.

(2) The value of each college bound scholarship shall be
determined by the board annually based on the amount of
tuition and fees at public colleges and universities (as used
for state need grant purposes) plus five hundred dollars, less
the amount of state need grant the student qualifies for based
on the student's MFI, and less any other state aid awarded.

(a) In order to receive the maximum state need grant for
which the student qualifies, the student must meet the finan-
cial aid priority consideration deadline for the institution the
student plans to attend.

(b) College bound scholarship awards will be prorated
for part-time attendance as outlined in WAC 250-20-041
(4)(b).

Sector college bound scholarship award amounts (such
as public research, regional and two-year, and private career
and private four-year) shall follow base award amounts deter-
mined for the state need grant program.

NEW SECTION

WAC 250-84-080 Appeals. Appeals regarding applica-
tion eligibility under WAC 250-84-030 should be directed to
the board. Appeals regarding scholarship eligibility and
awards under WAC 250-84-060 and 250-84-070 shall follow
the process outlined under WAC 250-20-071 for state need
grant purposes.

NEW SECTION

WAC 250-84-090 Grant disbursement to institu-
tions. (1) Cash requests and reimbursements will follow pro-
cedures similar to state need grant.

(2) A student-by-student reconciliation will be com-
pleted each term and filed with the board at the end of each
academic year.

(3) Recalculations as a result of awards in excess of
tuition charges shall follow the tolerance outlined in state
need grant rules or guidance.

NEW SECTION

WAC 250-84-100 Program administration and
audits. (1) The staff of the board under the direction of the
executive director will manage the administrative functions
relative to college bound scholarship.

(2) The board will review institutional administrative
compliance as outlined in WAC 250-20-061.

Any student who has obtained a college bound scholar-
ship through means of willfully false statement or failure to
reveal any material fact affecting eligibility will be subject to
applicable civil or criminal penalties and repayment.
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WSR 10-17-088
PERMANENT RULES
GAMBLING COMMISSION
[Order 670—Filed August 16, 2010, 3:02 p.m., effective September 16,
2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This rule amendment is needed to reflect a leg-
islative change made in 2007 when RCW 9.46.070 was
changed to authorize the director to temporarily issue or sus-
pend amusement game, manufacturer, distributor, service
supplier, and individual licenses subject to the final approval
by the commission.

Citation of Existing Rules Affected by this Order:
Amending WAC 230-03-080.

Statutory Authority for Adoption: RCW 9.46.070.

Adopted under notice filed as WSR 10-11-088 on May
17, 2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: August 16, 2010.

Susan Arland
Rules Coordinator

AMENDATORY SECTION (Amending Order 457, filed
3/22/06, effective 1/1/08)

WAC 230-03-080 License approval process. (1) The
director may issue a temporary license on completion of the
licensing investigation for licenses issued under RCW
9.46.070 (((Hand2))).

(2) The commissioners take action on applications at a
public meeting. These actions may include license approval,
holding an application over to a future meeting, or returning
an application to staff for further investigation.

WSR 10-17-089
PERMANENT RULES
GAMBLING COMMISSION
[Order 671—Filed August 16, 2010, 4:21 p.m., effective January 1, 2011]

Effective Date of Rule: January 1, 2011.

Purpose: The Great American Gaming Corporation's
request to allow house-banked card room operators offering
progressive jackpot card games to reduce a reserve or second-
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ary jackpot to seed a different progressive jackpot game with-
out recognizing this amount as gross receipts was approved.

Citation of Existing Rules Affected by this Order:
Amending WAC 230-15-695.

Statutory Authority for Adoption:
9.46.0282.

Adopted under notice filed as WSR 10-12-092 on June 1,
2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 1, Repealed 0.

RCW 9.46.070,

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: August 16, 2010.
Susan Arland

Rules Coordinator

AMENDATORY SECTION (Amending Order 608, filed
4/10/07, effective 1/1/08)

WAC 230-15-695 Adjusting progressive jackpot
amounts. House-banked card game licensees must not
reduce the amount of a progressive jackpot prize accrued or
displayed except for the following reasons:

(1) To reduce the jackpot and the advertised amount by
the amount won; or

(2) To correct an amount displayed incorrectly because
of malfunctioning equipment; or

(3) To correct the display when the amount displayed is
greater than the predetermined maximum prize limit; or

(4) To reduce a reserve or secondary jackpot as long as
they record the funds removed as gross receipts and properly
documented that in their records; or

(5) To reduce a reserve or secondary jackpot to recover
seed money that was not taken from gross receipts, if they
properly document those funds in their records; or

(6) To reduce the jackpot by the dollar amount they paid
for merchandise they award as prizes.

(7) To reduce a reserve or secondary jackpot to immedi-
ately seed a different progressive jackpot if the licensee prop-
erly documents this transfer in their records.

WSR 10-17-095

WSR 10-17-095
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medicaid Purchasing Administration)
[Filed August 17,2010, 10:28 a.m., effective September 17, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The rules update, clarify, and maintain consis-
tency in sections in chapter 388-550 WAC that pertain to the
disproportionate share hospital (DSH) programs.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-550-5000, 388-550-5200, 388-550-
5210, and 388-550-5220.

Statutory Authority for Adoption:
74.09.500, and 74.09.730(2).

Adopted under notice filed as WSR 10-13-148 on June
23, 2010.

A final cost-benefit analysis is available by contacting
Sandy Stith, P.O. Box 45500, Olympia, WA 98504-5500,
phone (360) 725-1949, fax (360) 753-9152, e-mail Sandy.
Stith@dshs.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 4, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 4, Repealed 0.

Date Adopted: August 13, 2010.

RCW 74.08.090,

Susan N. Dreyfus
Secretary

AMENDATORY SECTION (Amending WSR 07-14-090,
filed 6/29/07, effective 8/1/07)

WAC 388-550-5000 Payment method—Low income
disproportionate share hospital (LIDSH). (1) ((A-hespital
bt E hospitall hed i

]EliEﬂ.fS lis ;i{ig;il; for-ato H;EEH&E Eis.ﬁ; IEFE]{ Hsﬁ.i t; share

i )) The depart-
ment makes low income disproportionate share hospital
(LIDSH) payments to qualifying hospitals through the dis-

qualify for an LIDSH payment, a hospital must:

(a) Not be a hospital eligible for public disproportionate
share (PHDSH) payments (see WAC 388-550-5400);

(b) Not be designated as an "institution for mental dis-
eases (IMD)" as defined in WAC 388-550-2600 (2)(d);

Permanent
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(c) Meet the criteria in WAC 388-550-4900 (4) and (5);

(d) Be an in-state hospital. A hospital located out-of-
state or in a designated bordering city is not eligible to
receive LIDSH payments; and

(e) Meet at least one of the following requirements. The
hospital must:

(i) Have a medicaid inpatient utilization rate (MIPUR) as
defined in WAC 388-550-4900 (3)(h) at least one standard

deviation above the mean medicaid inpatient utilization rate
of in-state hospitals that receive medicaid payments; or

(ii) Have a low income utilization rate (LIUR) as defined
in WAC 388-550-4900 (3)(g) that exceeds twenty-five per-
cent.

(3) The department pays hospitals qualifying for LIDSH
payments from a legislatively appropriated pool. The ((tetal))
maximum amount of LIDSH payments ((ameuntsequal)) in
any state fiscal year (SFY) is the funding set by the state's
appropriations act for LIDSH. The amount that the state
appropriates for LIDSH may vary from year to year.

(())) (4) The department determines LIDSH payments
to each LIDSH eligible hospital using ((threefaeters)) the
following factors from the specific hospital's base year as
defined in WAC 388-550-4900 (3)(a):

(a) The hospital's medicaid inpatient utilization rate
(MIPUR)((3)) (see WAC 388-550-4900 for how the depart-
ment calculates the MIPUR).

(b) The hospital's medicaid case mix index (CMI) ((as

determined-by-the-department;and)). The department calcu-
lates the CMI by:

(1) Using the DRG weight for each of the hospital's paid
inpatient claims assigned in the year the claim was paid;

(ii) Summing the DRG weights; and

(iii) Dividing this total by the number of claims.

The CMI the department uses for LIDSH calculations is
not the same as the CMI the department uses in other hospital
rate calculations.

(c) The number of the hospital's Title XIX medicaid dis-
charges ((fe%the—appﬁeﬂa%e—hespﬁai—ﬁsea—l—yea%)) The
department includes in this number only the discharges per-
taining to Washington state medicaid clients.

() (5) The department calculates the LIDSH pay-
ment to an eligible hospital as follows.

(a) The department:

((€2))) (1) Divides the hospital's MIPUR by the average
MIPUR of all LIDSH-eligible hospitals; then

((f))) (ii) Multiplies the result derived in ((subseetion))
(a) of this section by the ((hespital'smestrecent DPRGpay-
ment-method-medicaid-ecase-mix—index)) CMI (see (4)(b) of

this section), and then by the ((hespital'sbase—yearTFitle
XEX)) discharges (see (4)(c) of this section); then

((€e))) (iii) Converts the product to a percentage of the
sum of all such products for individual hospitals; and

((€))) (iv) Multiplies this percentage by the legislatively
appropriated amount for LIDSH.

((69—Fer—DSH—pfegfam—ptﬁ=peses—a—heSﬁﬁ-a4-s—medle&t€l
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(b) If a hospital's calculated LIDSH payment is greater
than the hospital-specific DSH cap. the payment to the hospi-
tal is limited to the hospital-specific DSH cap, and the depart-
ment:
(1) Subtracts the LIDSH payment calculated for the hos-

pital to determine the remaining LIDSH appropriation to dis-
tribute to the other qualifying hospitals; and

(ii) Proportionately distributes the remaining LIDSH
appropriation in accordance with the factors in (a) of this sub-
section.

(6) ((Aftereach)) A hospital receiving LIDSH payments
must comply with a department request for uninsured logs
(uninsured logs are documentation of payments, charges, and
other information for uninsured patients) to verify its hospi-
tal-specific DSH cap.

(7) The department will not make changes in the LIDSH
payment distribution after the applicable ((statefiseal-year))
SFY has ended((;the-department-will net-make-changesto
the LIDSHpayment-distributionthat hasresulted-from-ealeu-

latiens—tdentifiedin—subsection{4)-of thisseetion)). The
department ((will)) recalculates the LIDSH payment distribu-
tion only when the applicable ((state-fiseal-year)) SFY has not
yet ended at the time the alleged need for an LIDSH adjust-
ment is identified, and if the department considers the recal-
culation necessary and appropriate under its regulations.

(D)) (8) Consistent with the provisions of subsection
((66))) (7) of this section, the department applies any adjust-
ments to the DSH payment distribution required by legisla-
tive, administrative, or other state action, to other DSH pro-
grams in accordance with the provisions of WAC 388-550-
4900 (13) through (16).

AMENDATORY SECTION (Amending WSR 07-14-090,
filed 6/29/07, effective 8/1/07)

WAC 388-550-5200 Payment method—Small rural
disproportionate share hospital (SRDSH). (1) The depart-
ment makes small rural disproportionate share hospital
(SRDSH) payments to qualifying small rural hospitals
through the disproportionate share hospital (DSH) program.

(2) To qualify for an SRDSH payment, a hospital must:

(a) Not be ((epeergreupE-hespital)) participating in the
"full cost" public hospital certified public expenditure (CPE)
payment program as described in WAC 388-550-4650;

(b) Not be designated as an "institution for mental dis-
eases (IMD)" as defined in WAC 388-550-2600 (2)(d);

(c) Meet the criteria in WAC 388-550-4900 (4) and (5);

((e))) (d) Have fewer than seventy-five acute
((Heensed)) beds; ((and))

((€))) (e) Be an in-state hospital. A hospital located out-
of-state or in a designated bordering city is not eligible to
receive SRDSH payments; and

(f) Be located in a city or town with a nonstudent popu-
lation of no more than seventeen thousand eight hundred six
in calendar year 2008, as determined by population data
reported by the Washington state office of financial manage-
ment population of cities, towns, and counties used for the
allocation of state revenues. This nonstudent population is




Washington State Register, Issue 10-17

used for state fiscal year (SFY) 2010, which began July 1,
2009. For each subsequent SFY, the nonstudent population

WSR 10-17-095

(a) Not be ((e-peer-greupE-hospital)) participating in the

"full cost" public hospital certified public expenditure (CPE)

is increased by two percent.

(D) Hn-edditten,forthe SRDSH-pregramto-be-imple-
LE iseal SEY)2008. which begi Tl

noic i ativelvl )

(3) The department pays hospitals qualifying for SRDSH
payments from a legislatively appropriated pool. The depart-
ment determines each hospital's individual SRDSH payment
from the total dollars in the pool using percentages estab-
lished as follows:

(a) At the time the SRDSH payment is to be made, the
department calculates each hospital's profitability margin
based on the hospital's base year data and audited financial
statements.

(b) The department determines the average profitability
margin for the qualifying hospitals.

(c) Any hospital with a profitability margin of less than
one hundred ten percent of the average profitability margin
for qualifying hospitals receives a profit factor of 1.1. All
other hospitals receive a profit factor of 1.0.

(d) The department:

(i) Identifies the medicaid payment amounts made by the
department to the individual hospital during the SFY two
years prior to the current SFY for which DSH application is
being made. These medicaid payment amounts are based on
historical data considered to be complete; then

(i1) Multiplies the total medicaid payment amount deter-
mined in subsection (i) by the individual hospital's assigned
profit factor (1.1 or 1.0) to identify a revised medicaid pay-
ment amount; and

(iii) Divides the revised medicaid payment amount for
the individual hospital by the sum of the revised medicaid
payment amounts for all qualifying hospitals during the same
period.

(4) The department's SRDSH payments to a hospital
may not exceed one hundred percent of the projected cost of
care for medicaid clients and uninsured patients for that hos-
pital unless an exception is required by federal statute or reg-
ulation.

(5) The department reallocates dollars as defined in the
state plan.

AMENDATORY SECTION (Amending WSR 07-14-090,
filed 6/29/07, effective 8/1/07)

WAC 388-550-5210 Payment method—Small rural
indigent assistance disproportionate share hospital (SRI-
ADSH) ((pregram)). (1) The department makes small rural
indigent assistance disproportionate share hospital (SRI-
ADSH) program payments to qualifying small rural hospitals
through the disproportionate share hospital (DSH) program.

(2) To qualify for an SRIADSH payment, a hospital
must:

payment program as described in WAC 388-550-4650;

(b) Not be designated as an "institution for mental dis-
eases (IMD)" as defined in WAC 388-550-2600 (2)(d):

(c) Meet the criteria in WAC 388-550-4900 (4) and (5);

(#e))) (d) Have fewer than seventy-five acute
((Heensed)) beds; ((and))

((6))) (e) Be an in-state hospital that provided charity
services to clients during the base year. A hospital located
out-of-state or in a designated bordering city is not eligible to
receive SRIADSH payments; and

((¢e})) (f) Be located in a city or town with a nonstudent
population of no more than seventeen thousand ((ene-hun-
dred-fifteen)) eight hundred six in calendar year ((2006))
2008, as determined by the Washington State office of finan-
cial management ((estimate)) population of cities, towns, and
counties used for the allocation of state revenues. This ((est-
mated)) nonstudent population ((eetling)) is used for SFY
((2008)) 2010, which begins July 1, ((266%)) 2009. For each
subsequent SFY, the nonstudent population ceiling is

increased ((eumulatively)) by two percent.

(3) The department pays hospitals qualifying for SRI-
ADSH payments from a legislatively appropriated pool. The
department determines each hospital's individual SRIADSH
payment from the total dollars in the pool using percentages
established through the following prospective payment
method:

(a) At the time the SRIADSH payment is to be made, the
department calculates each hospital's profitability margin
based on the hospital's base year data and audited financial
statements.

(b) The department determines the average profitability
margin for all hospitals qualifying for SRIADSH.

(¢) Any qualifying hospital with a profitability margin of
less than one hundred ten percent of the average profitability
margin for qualifying hospitals receives a profit factor of 1.1.
All other qualifying hospitals receive a profit factor of 1.0.

(d) The department:

(1) Identifies from historical data considered to be com-
plete, each individual qualifying hospital's allowed charity
charges; then

(i) Multiplies the total allowed charity charges by the
hospital's ratio of costs-to-charges (RCC), limiting the RCC
to a value of 1, to determine the hospital's charity costs; then

(ii1) Multiplies the hospital's charity costs by the hospi-
tal's profit factor assigned in (c) of this subsection to identify
a revised cost amount; then

(iv) Determines the hospital's percentage of revised costs
by dividing its revised cost amount by the sum of the revised
charity cost amounts for all qualifying hospitals during the
same period.

(4) The department's SRIADSH payments to a hospital
may not exceed one hundred percent of the projected cost of
care for medicaid clients and uninsured indigent patients for
that hospital unless an exception is required by federal statute
or regulation. The department reallocates dollars as defined
in the state plan.

Permanent
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AMENDATORY SECTION (Amending WSR 07-14-090,
filed 6/29/07, effective 8/1/07)

WAC 388-550-5220 Payment method—Nonrural
indigent assistance disproportionate share hospital (NRI-
ADSH). (1) The department makes nonrural indigent assis-
tance disproportionate share hospital (NRIADSH) payments
to qualifying nonrural hospitals through the disproportionate
share hospital (DSH) program.

(2) To qualify for an NRIADSH payment, a hospital
must:

(a) Not be ((e-peergreupE-hespital)) participating in the
"full cost" public hospital certified public expenditure (CPE)
payment program as described in WAC 388-550-4650;

(b) Not be designated as an "institution of mental dis-
eases (IMD)" as defined in WAC 388-550-2600 (2)(d);

(c) Meet the criteria in WAC 388-550-4900 (4) and (5);

((¢e))) (d) Be a hospital that does not qualify as a small
rural hospital as defined in WAC 388-550-4900 (3)((m)))
(n); and

((6))) (e) Be an in-state or designated bordering city
hospital that provided charity services to clients during the
base year. For DSH purposes, the department considers as
nonrural any hospital located in a designated bordering city.

(3) The department pays hospitals qualifying for NRI-
ADSH payments from a legislatively appropriated pool. The
department determines each hospital's individual NRIADSH
payment from the total dollars in the pool using percentages
established through the following prospective payment
method:

(a) At the time the NRIADSH payment is to be made, the
department calculates each hospital's profitability margin
based on the hospital's base year data and audited financial
statements.

(b) The department determines the average profitability
margin for the qualifying hospitals.

(c) Any hospital with a profitability margin of less than
one hundred ten percent of the average profitability margin
for qualifying hospitals receives a profit factor of 1.1. All
other hospitals receive a profit factor of 1.0.

(d) The department:

(i) Identifies from historical data considered to be com-
plete, each individual qualifying hospital's allowed charity
charges; then

(i1) Multiplies the total allowed charity charges by the
hospital's ratio of costs-to-charges (RCC), limiting the RCC
to a value of 1, to determine the hospital's charity costs; then

(iii) Multiplies the hospital's charity costs by the hospi-
tal's profit factor assigned in (c) of this subsection to identify
a revised cost amount; then

(iv) Determines the hospital's percentage of the NRI-
ADSH revised costs by dividing the hospital's revised cost
amount by the total revised charity costs for all qualifying
hospitals during the same period.

(4) The department's NRIADSH payments to a hospital
may not exceed one hundred percent of the projected cost of
care for medicaid clients and uninsured indigent patients for
the hospital unless an exception is required by federal statute
or regulation. The department reallocates dollars as defined
in the state plan.
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WSR 10-17-101
PERMANENT RULES
DEPARTMENT OF
SOCTAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed August 17, 2010, 11:44 a.m., effective September 17, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The community services division amends
WAC 388-476-0005 Social Security number requirements, to
better align with federal requirements under C.F.R. 273.6.
The amended rule will allow a Basic Food household to pro-
vide proof of a newborn Social Security number at the next
recertification or within six months following the month the
baby was born, whichever is later.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-476-0005.

Statutory Authority for Adoption: RCW 74.08.090,
74.04.050, 74.04.055, 74.04.057, and 74.04.510.

Other Authority: Title 7,273.6 C.F.R.

Adopted under notice filed as WSR 10-13-127 on June
22,2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 1, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 1, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: August 5, 2010.

Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 03-20-061,
filed 9/26/03, effective 10/27/03)

WAC 388-476-0005 Social Security number require-
ments. (1) With certain exceptions, each person who applies
for or receives cash, medical or food assistance benefits must
provide to the department a Social Security number (SSN), or
numbers if more than one has been issued. For SSN require-
ments for immigrants, see WAC 388-424-00009.

(2) If the person is unable to provide the SSN, either
because it is not known or has not been issued, the person
must:

(a) Apply for the SSN;

(b) Provide proof that the SSN has been applied for; and

(c) Provide the SSN when it is received.

(3) Assistance will not be delayed, denied or terminated
pending the issuance of an SSN by the Social Security
Administration. However, a person who does not comply
with these requirements is not eligible for assistance.
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(4) For cash, medical, and food assistance benefits, a per-
son cannot be disqualified from receiving benefits for refus-
ing to apply for or supply an SSN based on religious grounds.

(5) For food assistance programs:

(a) A person can receive benefits for the month of appli-
cation and the following month if the person attempted to
apply for the SSN and made every effort to provide the
needed information to the Social Security Administration.

(b) ((A—newbern—mayreceivebenefits—for—up—to—six

he £ hed C boieth i the ] holdi by
= applicati A ¢ i irth))
If a person is unable to provide proof of application for a SSN
for a newborn:

(1) The newborn can receive Basic Food with the house-
hold while effort is being made to get the SSN.

(ii) For the newborn to continue receiving Basic Food
benefits: the household must provide proof of application for
SSN or the SSN for the newborn, at the next recertification,
or within six months following the month the baby is born,
whichever is later.

(6) For medical programs, a newborn as described in
WAC 388-505-0210(1) is eligible for categorically needy
(CN) medical without meeting the SSN requirement until the
baby's first birthday.

(7) There is no SSN requirement for the following pro-
grams:

(a) The consolidated emergency assistance program;

(b) The refugee cash and medical assistance program;

(c) The alien emergency medical program;

(d) The state-funded pregnant woman program; and

(e) Detoxification services.

Qi o " N N4 B ne I
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WSR 10-17-103
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed August 17,2010, 11:48 a.m., effective August 19, 2010]

Effective Date of Rule: August 19, 2010.

Other Findings Required by Other Provisions of Law as
Precondition to Adoption or Effectiveness of Rule: These
rules become permanent effective August 19, 2010, which is
less than thirty-one days after filing. RCW 34.05.380 (3)(c)
states that a rule may become effective on a subsequent ear-
lier date if the action is necessary because of imminent peril
to the public health, safety, or welfare. The current emer-
gency rule (WSR 10-09-112) that allows the department to
exclude $25 federal weekly supplement as income in deter-
mining eligibility and benefits for cash programs expires
August 19, 2010. Without this rule, the department will have
to count these payments as income for cash programs
decreasing the amount of cash assistance the department pro-
vides to individuals who have lost their jobs during this eco-
nomic crisis. This will result in less income for families
which was not the intent of the federal economic stimulus.

In addition, RCW 34.05.380 [(3)](a) states that a rule
may become effective on a subsequent earlier date if the

WSR 10-17-103

action is required by state or federal constitution, a statue
[statute] or court order. On November 6, 2009, the president
signed the Worker, Homeownership, and Business Assis-
tance Act of 2009. Section 8 of the act requires that the $25
federal supplemental unemployment compensation benefit
be excluded as income or a resource when determining eligi-
bility and benefits for the supplemental nutrition assistance
program (SNAP). SNAP is administered under the Washing-
ton Basic Food program in Washington. As federal regula-
tions require these funds to be excluded for medicaid and
SNAP, the department will exclude the payments for cash in
order to provide consistent treatment of the payment across
program lines.

Purpose: The department is amending WAC 388-450-
0015 to exclude the federal $25 supplemental weekly unem-
ployment compensation payment authorized by the Ameri-
can Recovery and Reinvestment Act of 2009 for cash pro-
grams. This will increase the aid the department provides to
individuals who have lost their jobs during the economic
downturn as intended by the federal economic stimulus.
When effective, this permanent filing will supersede emer-
gency rules filed as WSR 10-09-112 and 10-02-038.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-450-0015.

Statutory Authority for Adoption: RCW 74.04.005,
74.04.050, 74.04.055, 74.04.057, 74.04.510, and 74.08.090.

Other Authority: Worker, Homeownership, and Busi-
ness Assistance Act of 2009.

Adopted under notice filed as WSR 10-12-108 on June 2,
2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: August 5, 2010

Katherine I. Vasquez

Rules Coordinator

AMENDATORY SECTION (Amending WSR 09-15-085
[and 09-16-095], filed 7/14/09 [and 8/4/09], effective
11/15/09)

WAC 388-450-0015 What types of income does the
department not use to figure out my benefits? This section
applies to cash assistance, children's, family, or pregnancy
medical, and basic food benefits.

Permanent
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(1) There are some types of income we do not count to
figure out if you can get benefits and the amount you can get.
Some examples of income we do not count are:

(a) Bona fide loans as defined in WAC 388-470-0045,
except certain student loans as specified under WAC 388-
450-0035;

(b) Federal earned income tax credit (EITC) payments;

(¢) Federal economic stimulus payments that are
excluded for federal and federally assisted state programs;

(d) Federal twenty-five dollar supplemental weekly
unemployment compensation payment authorized by the
American Recovery and Reinvestment Act of 2009

(e) Title IV-E and state foster care maintenance pay-
ments if you choose not to include the foster child in your
assistance unit;

((€e))) (f) Energy assistance payments;
((69)) (g) Educational assistance we do not count under
WAC 388-450-0035;

((62))) (h) Native American benefits and payments we do
not count under WAC 388-450-0040;

(@) (1) Income from employment and training pro-
grams we do not count under WAC 388-450-0045;

((®)) (J) Money withheld from a benefit to repay an
overpayment from the same income source. For Basic Food,
we do not exclude money that is withheld because you were
overpaid for purposely not meeting requirements of a federal,
state, or local means tested program such as TANF/SFA, GA,
and SSI;

() (k) Legally obligated child support payments
received by someone who gets TANF/SFA benefits;

((@9)) () One-time payments issued under the Depart-
ment of State or Department of Justice Reception and
Replacement Programs, such as Voluntary Agency
(VOLAG) payments; and

((@)) (m) Payments we are directly told to exclude as
income under state or federal law.

((m)) (n) For cash and Basic Food: Payments made
to someone outside of the household for the benefits of the
assistance unit using funds that are not owed to the house-
hold;

(()) (o) For Basic Food only: The total monthly
amount of all legally obligated current or back child support
payments paid by the assistance unit to someone outside of
the assistance unit for:

(i) A person who is not in the assistance unit; or

(i) A person who is in the assistance unit to cover a
period of time when they were not living with the member of
the assistance unit responsible for paying the child support on
their behalf.

((¢8Y)) (p) For medical assistance: Only the portion of
income used to repay the cost of obtaining that income
source.

(2) For children's, family, or pregnancy medical, we also
do not count any insurance proceeds or other income you
have recovered as a result of being a Holocaust survivor.

Reviser's note: The bracketed material preceding the section above
was supplied by the code reviser's office.
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PERMANENT RULES
DEPARTMENT OF HEALTH

(Nursing Care Quality Assurance Commission)
[Filed August 17, 2010, 2:08 p.m., effective September 17, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: WAC 246-840-581, 246-840-582 and 246-
840-583, the rules allow and define the nursing care quality
assurance commission's ability to resolve complaints of a less
serious nature through an early remediation program. The
nurse and employer can agree to an action plan involving
training and monitoring. The investigation is abbreviated.

Statutory Authority for Adoption: RCW 18.79.110 and
18.130.050.

Adopted under notice filed as WSR 10-08-091 on April
6, 2010.

Changes Other than Editing from Proposed to Adopted
Version: Words were changed to future tense for sentences
that referred to empowerment and authorization to be consis-
tent with statutory construction. Unnecessary modifers were
stricken. The word "complaint" was changed to "allegation"
in WAC 246-840-581. All other changes were editing.

A final cost-benefit analysis is available by contacting
Terry J. West, Department of Health, P.O. Box 47864, Olym-
pia, WA 98504-7864, phone (360) 236-4712, fax (360) 236-
4738, e-mail terry.west@doh.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 3, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
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Number of Sections Adopted Using Negotiated Rule
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Date Adopted: May 14, 2010.

Paula R. Meyer, MSN, RN
Executive Director

NEW SECTION

WAC 246-840-581 Early remediation program pur-
pose. WAC 246-840-582 and 246-840-583 establish the
early remediation program and its eligibility criteria and pro-
cedures. The intent of this program is to effectively and effi-
ciently protect patients by resolving allegations of practice
deficiencies of a less serious nature through a plan of reme-
dial education, training, and supervision. Such allegations
may not include substance abuse or drug diversions. The
nursing care quality assurance commission may resolve alle-
gations of practice deficiencies through early remediation
during an investigation.
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NEW SECTION

WAC 246-840-582 Early remediation program defi-
nitions. The definitions in this section apply throughout
WAC 246-840-581 and 246-840-583 unless the context
clearly requires otherwise.

(1) "Action plan" means a documented agreement
between the nurse named in the complaint(s) and the com-
mission listing remedial steps to be taken by the nurse to
resolve the identified practice deficiencies. Action plans may
require remedial education, on-the-job training, and follow-
up monitoring of the nurse's clinical practice by the current
employer or other practice monitor.

(2) "Commission" means the Washington state nursing
care quality assurance commission.

(3) "Complaint" means a documented report of a possi-
ble violation of the Uniform Disciplinary Act which the com-
mission shall assess and may subsequently authorize an
investigation.

(4) "Early remediation program" means a process in
which a complaint alleging practice deficiencies is resolved
through an action plan without initiating disciplinary proce-
dures.

(5) "Practice deficiencies" include, but are not limited to:

(a) Substandard nursing practice;

(b) Failure to properly conduct a patient assessment,
document treatment, or administer medications; and

(c) Failure to comply with scope of practice require-
ments or delegation laws and regulations.

(d) Practice deficiencies do not include drug diversion,
patient abuse, fraud, theft, deceit or other willful misconduct,
or conduct resulting in more than minor patient harm.

NEW SECTION

WAC 246-840-583 Early remediation program crite-
ria. (1) In any complaint where the commission identifies
practice deficiencies, the commission may resolve the matter
through the early remediation program.

(2) The commission shall use the following criteria to
determine eligibility for early remediation:

(a) The identified practice deficiencies could be cor-
rected by remedial education, on-the-job training and prac-
tice monitoring within six months or less, and patient protec-
tion does not require significant long-term practice limits;

(b) The nurse is willing and able to participate in the
early remediation program;

(c) The nurse's current employer agrees to participate in
the action plan;

(d) The nurse has no current charges or disciplinary his-
tory of unprofessional conduct and has not previously partic-
ipated in an action plan; and

(e) The degree of patient harm suffered as a result of the
nurse's substandard practice is minor, if any.

(3) The commission shall use the following process to
implement the early remediation program:

(a) After a preliminary investigation identifies the prac-
tice deficiencies the commission will apply criteria in subsec-
tion (2)(a) through (e) of this section to determine eligibility
for early remediation;
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(b) If all of the criteria are met, and if the commission
determines the nurse is eligible for participation in the early
remediation program the commission shall propose an action
plan to the nurse and employer.

(c) If the nurse complies with the agreed action plan, the
commission may consider the nurse's completion of the
action plan as grounds to close the matter without further
action.

(d) The commission shall evaluate whether the practice
deficiencies have been corrected and are unlikely to recur;
and

(e) The commission may decide to conduct a full inves-
tigation and consider disciplinary action if additional facts
become known or circumstances change such that the nurse
is no longer eligible based on the criteria in subsection (2)(a)
through (e) of this section.
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PERMANENT RULES
DEPARTMENT OF HEALTH
[Filed August 18, 2010, 9:39 a.m., effective September 18, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose:  Chapter 246-320 WAC, the rules reflect
updated hospital construction requirements by adopting most
of the 2010 edition of the Guidelines for Design and Con-
struction of Health Care Facilities as published by the Amer-
ican Society for Healthcare Engineering of the American
Hospital Association. WAC 246-320-600 outlines amend-
ments to the 2010 guidelines that either exclude nonapplica-
ble sections or make minor alterations to the requirements.

Citation of Existing Rules Affected by this Order:
Amending WAC 246-320-500, 246-320-505, and 246-320-
600.

Statutory Authority for Adoption: Chapter 70.41 RCW.

Adopted under notice filed as WSR 10-11-117 on May
18, 2010.

A final cost-benefit analysis is available by contacting
John Hilger, 310 Israel Road S.E., Tumwater, WA 98501-
7852, phone (360) 236-2929, fax (360) 236-2901, e-mail
john.hilger@doh.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 3, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 3, Repealed 0.
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Date Adopted: August 18, 2010.
Mary C. Selecky
Secretary

AMENDATORY SECTION (Amending WSR 08-14-023,
filed 6/20/08, effective 7/21/08)

WAC 246-320-500 Applicability of WAC 246-320-
500 through 246-320-600. The purpose of construction reg-
ulations is to provide for a safe and effective patient care
environment. These rules are not retroactive and are intended
to be applied as outlined below.

(1) These regulations apply to hospitals including:

(a) New buildings to be licensed as a hospital;

(b) Conversion of an existing building or portion of an
existing building for use as a hospital;

(c) Additions to an existing hospital;

(d) Alterations to an existing hospital; and

(e) Buildings or portions of buildings licensed as a hos-
pital and used for hospital services;

(f) Excluding nonpatient care buildings used exclusively
for administration functions.

(2) The requirements of chapter 246-320 WAC in effect
at the time the application and fee are submitted to the depart-
ment, and project number is assigned by the department,
apply for the duration of the construction project.

(3) Standards for design and construction.

Facilities constructed and intended for use under this
chapter shall comply with:

(a) The following chapters of the ((2006)) 2010 edition
of the Guidelines for Design and Construction of Health
Care Facilities as published by the American ((Institate-of

20006)) Society for Healthcare Engineering of the American
Hospital Association, 155 North Wacker Drive Chicago, 1L

60606, as amended in WAC 246-320-600:
(Dt ntreduetion
10 P e C
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exii-4-2Hospice Factity))

(1) 1.1 Introduction

(ii) 1.2 Planning, Design, Construction, and Commis-
sioning

(iii) 1.3 Site

(iv) 1.4 Equipment

(v) 2.1 Common Elements for Hospitals

(vi) 2.2 Specific Requirements for General Hospitals

(vii) 2.4 Specific Requirements for Critical Access Hos-
pitals (Reserved)

(viii) 2.5 Specific Requirements for Psychiatric Hospi-
tals

(ix) 2.6 Specific Requirements for Rehabilitation Hospi-
tals and Other Facilities

(x) 3.1 Common Elements for Outpatient Facilities

(xi) 3.2 Specific Requirements for Primary Care Outpa-
tient Centers

(xii) 3.3 Specific Requirements for Small Primary Care
(Neighborhood) Outpatient Facilities

(xiii) 3.4 Specific Requirements for Freestanding Outpa-
tient Diagnostic and Treatment Facilities

(xiv) 3.6 Specific Requirements for Freestanding Cancer
Treatment Facilities

(xv) 3.7 Specific Requirements for Outpatient Surgical
Facilities

(xvi) 3.8 Specific Requirements for Office Surgical
Facilities

(xvii) 3.9 Specific Requirements for Gastrointestinal
Endoscopy Facilities

(xviii) 3.10 Specific Requirements for Renal Dialysis
Centers

(xix) 3.11 Specific Requirements for Psychiatric Outpa-
tient Centers

(xx) 3.12 Specific Requirements for Qutpatient Rehabil-
itation Facilities

(xxi) 4.3 Specific Requirements for Hospice Facilities

(xxii) 5.1 Mobile, Transportable, and Relocatable Units

(xxiii) 5.2 Freestanding Birth Centers

(xxiv) Part 6. Ventilation of Health Care Facilities

(b) The National Fire Protection Association, Life Safety
Code, NFPA 101, 2000.

(c) The State Building Code as adopted by the state
building code council under the authority of chapter 19.27
RCW.

(d) Accepted procedure and practice in cross-contamina-
tion control, Pacific Northwest Edition, 6th Edition, Decem-
ber 1995, American Waterworks Association.

AMENDATORY SECTION (Amending WSR 08-14-023,
filed 6/20/08, effective 7/21/08)

WAC 246-320-505 Design, construction review, and
approval of plans. (1) Drawings and specifications for new
construction, excluding minor alterations, must be prepared
by or under the direction of, an architect registered under
chapter 18.08 RCW. The services of a consulting engineer
registered under chapter 18.43 RCW ((must)) may be used
for the various branches of work where appropriate. The ser-
vices of a registered engineer may be used in lieu of the ser-
vices of an architect if work involves engineering only.
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(2) A hospital will meet the following requirements:

(a) Request and attend a presubmission conference for
projects with a construction value of two hundred fifty thou-
sand dollars or more. The presubmission conference shall be
scheduled to occur for the review of construction documents
that are no less than fifty percent complete.

(b) Submit construction documents for proposed new
construction to the department for review within ten days of
submission to the local authorities. Compliance with these
standards and regulations does not relieve the hospital of the
need to comply with applicable state and local building and
zoning codes.

(c) The construction documents must include:

(i) A written program containing, but not limited to the
following:

(A) Information concerning services to be provided and
operational methods to be used;

(B) An interim life safety measures plan to ensure the
health and safety of occupants during construction and instal-
lation of finishes.

(C) An infection control risk assessment indicating
appropriate infection control measures, keeping the sur-
rounding area free of dust and fumes, and ensuring rooms or
areas are well ventilated, unoccupied, and unavailable for use
until free of volatile fumes and odors;

(i1) Drawings and specifications to include coordinated
architectural, mechanical, and electrical work. Each room,
area, and item of fixed equipment and major movable equip-
ment must be identified on all drawings to demonstrate that
the required facilities for each function are provided; and

(iii) Floor plan of the existing building showing the alter-
ations and additions, and indicating location of any service or
support areas; and

(iv) Required paths of exit serving the alterations or
additions.

(d) The hospital will respond in writing when the depart-
ment requests additional or corrected construction docu-
ments;

(e) Notify the department in writing when construction
has commenced;

(f) Provide the department with a signed form acknowl-
edging the risks if starting construction before the plan
review has been completed. The acknowledgment of risks
form shall be signed by the:

(1) Architect; and

(1) Hospital CEO, COO or designee; and

(iii) Hospital facilities director.

(g) Submit to the department for review any addenda or
modifications to the construction documents;

(h) Assure construction is completed in compliance with
the final "department approved" documents. Compliance
with these standards and regulations does not relieve the hos-
pital of the need to comply with applicable state and local
building and zoning codes. Where differences in interpreta-
tions occur, the hospital will follow the most stringent
requirement.

(1) The hospital will allow any necessary inspections for
the verification of compliance with the construction docu-
ment, addenda, and modifications.
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(j) Notify the department in writing when construction is
completed and include a copy of the local jurisdiction's
approval for occupancy.

(3) The hospital will not begin construction or use any
new or remodeled areas until:

(a) The infection control risk assessment has been
approved by the department;

(b) The interim life safety plan has been approved by the
department;

(¢) An acknowledgment of risk form has been submitted
to the department as required by subsection (2)(f) of this sec-
tion;

(d) The department has approved construction docu-
ments or granted authorization to begin construction; and

(e) The local jurisdictions have issued a building permit,
when applicable or given approval to occupy.

(4) The department will issue an "authorization to begin
construction" when subsection (3)(a), (b), and (c¢) are
approved and the presubmission conference is concluded.

AMENDATORY SECTION (Amending WSR 08-14-023,
filed 6/20/08, effective 7/21/08)

WAC 246-320-600 Washington state amendments.
This section contains the Washington state amendments to
the ((20606)) 2010 edition of the Guidelines for Design and
Construction of Health Care Facilities as published by the
American ((Tastitute-of Architeets; H735NewYorkAvenue;
N Washingten; D-6—20006)) Society for Healthcare
Engineering of the American Hospital Association, 155
North Wacker Drive Chicago, IL 60606. Subsections with an
asterisk (*) preceding a paragraph number indicates that
explanatory or educational material can be found in an appen-
dix item located in the 2010 Guidelines.

((EHAPFERAZ ENVIRONMENT-OK-CARE
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13-+ Parking )

CHAPTER 1.1 INTRODUCTION

1.1-5.5 Referenced Codes and Standards

Washington State Building Code (http://www.sbcc.wa.
gov/)
CHAPTER 1.2 PLANNING. DESIGN, AND IMPLEMENTATION
PROCESS

1.2-6.1.4 Design Criteria for Room Noise Levels

(1) Room noise levels shall not exceed the sound level
ranges shown for the chosen rating system in Table 1.2-2

Permanent [100 ]
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(Minimum-Maximum Design Criteria for Noise in Interior
Spaces).
CHAPTER 2.1 COMMON ELEMENTS FOR HOSPITALS

2.1-2.6.7 Nourishment Area or Room

2.1-2.1.6.7.5 Nourishment function may be combined
with a clean utility without duplication of sinks and work
counters.

2.1-2.6.12 Environmental Services Room
2.1-2.6.12.3 Environmental services and soiled rooms
may be combined.

2.1-7.2.3 Surfaces

2.1-7.2.3.2 Flooring

2.1-7.2.3.2(14) The floors and wall bases of kitchens,
soiled workrooms, and other areas subject to frequent wet

cleaning shall be either seamless flooring with integral coved
base, sealed ceramic tile with ceramic tile base, or equivalent.

*2.1-8.2.1 General
Basic HVAC system requirements are defined in Part 6
of this document, ANSI/ASHRAE/ASHE Standard 170-

2008: Ventilation of Health Care Facilities. This section of
the Guidelines includes additional requirements.

*2.1-8.2.1 General
*2.1-8.2.1.1 Mechanical system design

(f) VAV systems. The energy-saving potential of vari-
able-air-volume systems is recognized, and the requirements

herein are intended to maximize appropriate use of those sys-
tems. Any system used for occupied areas shall include pro-
visions to avoid air stagnation in interior spaces where ther-
mostat demands are met by temperatures of surrounding
areas and air movement relationship changes if constant vol-

ume and variable volume are supplied by one air-handling
system with a common pressure dependent return system.

*2.1-8.2.1.1 Mechanical system design

2) Air-handling systems with unitary equipment that
serves only one room. These units shall be permitted for use
as recirculating units only. All outdoor air shall be provided
by a separate air-handling system with proper filtration, as
noted in 2.1-8.2.5.1 (Filter efficiencies).

a) Recirculating room HVAC units themselves shall
have a MERYV 6 (or higher) filter in Filter Bank 1 and are not
required to have Filter Bank 2. For more information see
AIA (2006).

(b) Recirculating room units shall be allowed in General
Laboratory rooms and Sterilizer Equipment rooms provided

at least 6 air changes are provided by the air handling system
and adequate total cooling capacity is provided.

2.1-8.2.2 HVAC Requirements for Specific L.ocations
2.1-8.2.2.7 Emergency and radiology waiting areas
When these areas are not enclosed, the exhaust air

change rate shall be based on the general volume of the space
designated for patients waiting for treatment.

2.1-8.2.4 HVAC Air Distribution
2.1-8.2.4.2 HVAC ductwork

*(2) Humidifiers
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(a) If humidifiers are located upstream of the final filters,

they shall be at least twice the rated distance for full moisture
absorption upstream of the final filters.

(b) Ductwork with duct-mounted humidifiers shall have

a means of water removal.

(c) Humidifiers shall be connected to airflow proving
switches that prevent humidification unless the required vol-
ume of airflow is present or high-limit humidistats are pro-
vided.

(d) All duct takeoffs shall be sufficiently downstream of
the humidifier to ensure complete moisture absorption.

(e) Steam humidifiers shall be used. Reservoir-type
water spray or evaporative pan humidifiers shall not be used.

Appendix Language:

A2.1-8.2.4.1(2) It is recognized that some facilities may
not require humidity control within the ranges in table 2.1-2

and that the final determination of a facility's ability to con-
trol humidity will be made by that facility.

2.1-8.3.7 Call Systems

2.1-8.3.7.3 Bath Stations

Appendix Language:

A2.1-8.3.7.3 Where new construction or renovation
work is undertaken, hospitals should make every effort to
install assistance systems in all public and staff toilets.

2.1-8.4.3 Plumbing Fixtures
2.1-8.4.3.1 General
(1) Materials. The material used for plumbing fixtures

shall be nonabsorptive and acid-resistant.

(2) Clearances. Water spouts used in lavatories and
sinks shall have clearances adequate to:

(a) avoid contaminating utensils and the contents of
carafes, etc.

(b) provide a minimum clearance of 6" from the bottom

of the spout to the flood rim of the sink to support proper

hand washing asepsis technique without the user touching the
faucet, control levers, or the basin.

Appendix Language:
A2.1-8.4.3.2 Aerator usage on water spouts may contrib-

ute to the enhanced growth of waterborne organisms and is
not recommended.

2.1-8.4.3.6 Scrub sinks. Freestanding scrub sinks and
lavatories used for scrubbing in procedure rooms shall be

trimmed with foot, knee, or electronic sensor controls; single-
lever wrist blades are not permitted.

CHAPTER 2.2 SPECIFIC REQUIREMENTS FOR GENERAL HOS-
PITALS

2.2-2.2 Medical/Surgical Nursing Unit
2.2-2.2.2 Patient Room

2.2-2.2.2.1 Capacity
(1) In new construction, the maximum number of beds
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*2.2-2.2.2.5 Hand-washing stations
(1) Location
(a) A hand-washing station shall be provided in every

toilet room serving more than one patient. Alcohol-based
hand sanitizers shall be provided where sinks are not
required.

b) A hand-washing station shall be provided in the
patient room in addition to that in the toilet room.

(1) This hand-washing station shall be convenient for use
by health care personnel and others entering and leaving the
room.

(i1) When multi-patient rooms are permitted, this station

shall be located outside the patients' cubicle curtains.

2.2-2.2.6 Support Areas for Medical/Surgical Nurs-
ing Units

2.2-2.2.6.5 Hand-washing stations. For design require-
ments, see 2.1-2.6.5.

1) Hand-washing stations shall be conveniently accessi-
ble to the medication station and nourishment area. "Conve-
nient" is defined as not requiring staff to access more than
two spaces separated by a door.

(2) If it is convenient to each area, one hand-washing sta-
tion shall be permitted to serve several areas.

2.2-3.2 Freestanding Emergency Care Facility
2.2-3.2.1 General

2.2-3.2.1.1 Definition

(1) "Freestanding emergency care facility" shall mean an
extension of an existing hospital emergency department that
is physically separate from (i.e., not located on the same cam-
pus as) the main hospital emergency department and that is
intended to provide comprehensive emergency service.

(2) A freestanding emergency care facility that does not
provide 24-hour-a-day, seven-day-a-week operation or that is
not capable of providing basic services as defined for hospital
emergency departments shall not be classified as a freestand-
ing emergency care facility and shall be described under
other portions of this document. Any facility advertising
itself to the public as an emergency department or facility

shall meet the requirements of Section 2.2-3.2.

2.2-3.2.1.2 Application. Except as noted in the follow-
ing sections, the requirements for freestanding emergency

service shall be the same as for hospital emergency service as
described in Section 2.2-3.1 (Emergency Service).

2.2-3.2.2 Facility Requirements
This section is not adopted

2.2-3.3.3 Pre- and Postoperative Patient Care Areas
*2.2-3.3.3.3 Post-anesthetic care unit (PACU)

(4) Each PACU shall contain the following:

(a) A medication station.

(b) Hand-washing stations. At least one hand-washing

station with hands-free or wrist-blade operable controls shall
be available for every six beds or fraction thereof, uniformly

per room shall be two.

(2) Where renovation work is undertaken and the present
capacity is more than one patient, maximum room capacity
shall be no more than the present capacity with a maximum
of four patients.

[101]

distributed to provide equal access from each bed.
(c) Nurse station with charting facilities.
(d) Clinical sink.
(e) Provisions for bedpan cleaning.

(f) Storage space for stretchers, supplies, and equipment.
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(g) Staff toilet. A staff toilet shall be located within the
working area to maintain staff availability to patients.

2.2-4.2 Pharmacy Service

2.2-4.2.1 General: Until final adoption of USP 797 by
either federal or other state programs, facilities may request
plan review for conformance to USP 797 with their initial
submission to the Department of Health, Construction
Review Services.

CHAPTER 3.1 OUTPATIENT FACILITIES

*3.1-3.2.2 General Purpose Examination/Observa-
tion Room

3.1-3.2.2.2 Space requirements

(3) Existing general purpose examination rooms under
review for addition to a hospital license shall be no less than

80 gross square feet and provide a minimum 2'-6" clearance
around the examination table.

3.1-4.1.2 Laboratory Testing/Work Area
3.1-4.1.2.2 Work counters

(2) Work counters shall be sufficient to meet equipment

specifications and lab technician needs and have the follow-
ing:

(a) Sinks.

(b) Communications service.

(c) Electrical service.

3.1-6.1.1 _Vehicular
Entrance

3.1-6.1.1 Vehicular Drop-Off and Pedestrian Entrance
(for ambulatory surgery facilities only). This shall be at

grade level, sheltered from inclement weather, and accessible
to the disabled.

Drop-Off and Pedestrian

A3.1-6.1.1 Accessibility requirements for all facility
types can be found in 1.1-4.1

3.1-7.1 Building Codes and Standards

This Section is not adopted.

3.1-7.1.1.3
This section is not adopted.

3.1-7.1.3 Provision for Disasters

3.1-7.1.3.1 Earthquakes

Seismic force resistance of new construction for outpa-
tient facilities shall comply with Section 1.2-6.5 (Provisions
for Disasters). Where the outpatient facility is part of an
existing building, that facility shall comply with applicable
local codes.

3.1-7.2.2 Architectural Details
3.1-7.2.2.1 Corridor width

(1) Public corridors shall have a minimum width of 5

feet (1.52 meters). Staff-only corridors shall be permitted to
be 3 feet 8 inches (1.12 meters) wide unless greater width is
required by NFPA 101 (occupant load calculations). Existing
clinics that do not use gurneys shall meet the requirements of
NFPA 101 for appropriate occupancy type.
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3.1-8.2.4 HVAC Air Distribution

3.1-8.2.4.1 Return air systems. For patient care areas
where invasive applications or procedures are performed and
rooms containing materials used in these applications and
procedures, return air shall be via ducted systems.

3.1-8.4.3 Plumbing Fixtures

3.1-8.4.3.1 General

(2) Clearances. Water spouts used in lavatories and
sinks shall have clearances adequate to:

(a) avoid contaminating utensils and the contents of
carafes, etc.

(b) provide a minimum clearance of 6" from the bottom

of the spout to the flood rim of the sink to support proper

hand washing asepsis technique without the user touching the
faucet, control levers, or the basin.

Appendix Language:
A3.1-8.4.3 Aerator usage on water spouts may contrib-

ute to the enhanced growth of waterborne organisms and is
not recommended.

CHAPTER 3.2 SPECIFIC REQUIREMENTS FOR PRIMARY CARE
OUTPATIENT CENTERS
3.2-1.3 Site

3.2-1.3.1 Parkin
This section is not adopted.

CHAPTER 3.3 SPECIFIC REQUIREMENTS FOR SMALL PRI-
MARY CARE (NEIGHBORHOOD) OUTPATIENT FACILITIES
3.3-1.3 Site

3.3-1.3.2 Parking
This section is not adopted.

CHAPTER 3.7 SPECIFIC REQUIREMENTS FOR OUTPATIENT
SURGICAL FACILITIES
3.7-1.3 Site

3.7-1.3.2 Parking
This section is not adopted.

CHAPTER 3.11 SPECIFIC REQUIREMENTS FOR PSYCHIATRIC
OUTPATIENT CENTERS

3.11-1.3 Site

3.11-1.3.1 Parking

This section is not adopted.
CHAPTER 5.1 MOBILE. TRANSPORTABLE. AND RELOCAT-
ABLE UNITS

5.1-1.1 Application

5.1-1.1.1 Unit Types

This section applies to mobile, transportable, and modu-
lar structures as defined below. These units can increase pub-
lic access to needed services.

Mobile mammography units do not require review by the
Department of Health, Construction Review Services.

Appendix Language:

A5.1-1.1.1 The facility providing services, including
mobile mammography, should review these requirements in
consideration of the service offering and the delivery of care
model.

5.1-7.2 Architectural Details and Surfaces for Unit
Construction
5.1-7.2.2 Surfaces

If the mobile unit is permanently installed, finishes shall
comply with the requirements in this section.




5.1-7.2.2.1 Interior finish materials

(1) Interior finish materials shall meet the requirements

of NFPA 101.

5.1-8.6 Safety and Security Systems
5.1-8.6.1 Fire Alarm System

Fire alarm notification shall be provided to the facility

while the unit is on site.

5.1-8.6.1.2 Each mobile unit shall provide fire alarm
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notification by one of the following methods:

(1) Via an auto-dialer connected to the unit's smoke

detectors.

(2) An audible device located on the outside of the unit.

(3) Connection to the building fire alarm system.

Part 6

ANSI/ASHRAE/ASHE Standard 170-2008: Ventilation

of Health Care Facilities
Table 7-1 - Design Parameters

Function of Space RH (k), %
Class B and C operating rooms (m)(n)(0) max 60
Operating/surgical cystoscopy (m)(n)(o) max 60
Delivery room (Caesarean) (m)(n)(o) max 60
Treatment room (p) max 60
Trauma room (crisis or shock) (¢) max 60
Laser eye room max 60
Class A Operating/Procedure room (0)(d) max 60
Endoscopy max 60
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