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WSR 11-12-006
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
(Division of Child Support)
[Filed May 19, 2011, 11:05 a.m., effective June 19, 2011]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The division of child support (DCS) is adopt-
ing new and amended sections in chapter 388-14A WAC in
order to implement statutory changes contained in two major
bills from the 2009 legislative session: (1) SHB 1845 (chap-
ter 476, Laws of 2009) regarding medical support obligations
in child support orders; and (2) ESHB 1794 (chapter 84,
Laws of 2009), which makes changes to chapter 26.19 RCW,
the Washington state child support schedule, based on the
recommendations of the 2007 child support schedule work-
group which was convened under 2SHB 1009 (chapter 313,
Laws of 2007). In addition, this rule making includes new
sections and/or amendments to existing sections to clarify,
streamline or otherwise increase the efficiency and cost-
effectiveness of DCS processes.

Amending WAC 388-14A-1020 What definitions apply
to the rules regarding child support enforcement?, 388-14A-
2035 Do I assign my rights to support when I receive public
assistance?, 388-14A-2036 What does assigning my rights to
support mean?, 388-14A-3100 How does the division of
child support establish a child support obligation when there
is no child support order?, 388-14A-3115 The notice and
finding of financial responsibility is used to set child support
when paternity is not an issue, 388-14A-3120 The notice and
finding of parental responsibility is used to set child support
when the father's duty of support is based upon an affidavit of
paternity which is not a conclusive presumption of paternity,

388-14A-3125 ((Fhenoticeandfinding-of medieal responst-
bility-isused-to-set)) DCS may establish a medical support

obligation when the custodial parent receiving medical assis-
tance declines full child support enforcement services, 388-
14A-3140 What can happen at a hearing on a support estab-
lishment notice?, 388-14A-3200 How does DCS determine
my support obligation?, 388-14A-3205 How does DCS cal-
culate my income?, 388-14A-3300 How does the division of
child support require me to make my support payments to the
Washington state support registry when my support order
says to pay someone else?, 388-14A-3310 What notice does
the division of child support serve((s—a—netice-ef-suppert
owed)) to establish a fixed dollar amount under an existing
child support order((=))?, 388-14A-3312 The division of child
support serves a notice of support owed ((fer-unreimbursed
medieal-expenses)) to establish a fixed dollar amount owed
((onder-a-child-suppert-erder)) by either parent for medical
support, 388-14A-3315 When DCS serves a notice of support
debt or a notice of support owed ((ernetice-of suppert-ewed
forunreimbursed-medieal-expenses—suppert)), we notify the
other party to the child support order, 388-14A-3317 ((What

26:23-1H0)) What happens if a party makes a timely request
for hearlng on a notlce of sum:)ort owed‘7 388-14A- 3318

((Whatis-s : g
%%88—}474:-3%4—2)) What hamoens ifa Dartv makes an
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untimely request for hearing on a notice of support owed?,
388-14A-3320 What happens at a hearing on a notice of sup-
port owed?, 388-14A-3400 Are there limitations on how
much of my income is available for child support?, 388-14A-
4100 How does the division of child support enforce my obli-
gation to provide health insurance for my children?, 388-
14A-4110 If my support order requires me to provide ((health
insuranee)) medical support for my children, what do I have
to do?, 388-14A-4112 When does the division of child sup-
port enforce a custodial parent's obligation to provide ((health
insuranee-—coverage)) medical support?, 388-14A-4115 Can
my support order reduce my support obhgatlon if I pay for
health insurance?, 388-14A-4120 DCS uses the National
Medical Support Notice to enforce an obligation to provide
health insurance coverage, 388-14A-4165 What happens
when a noncustodial parent does not earn enough to pay child
support plus the health insurance premium?, 388-14A-4175
((Is—an—employer)) Who is required to notify the division of
child support when insurance coverage for the children
ends?, 388-14A-4180 When must the division of child sup-
port communicate with the DSHS ((

wiees)) medicaid purchasing administration?, 388-14A-5007
If the paying parent has more than one case, can DCS apply
support money to only one specific case?, 388-14A-6300
Duty of the administrative law judge in a hearing to deter-
mine the amount of a support obligation and 388-14A-8130
How does DCS complete the WSCSS worksheets when set-
ting a joint child support obligation ((wher-the-parents—ef))
for a child in foster care ((are—married—andresiding
together))?; and new sections WAC 388-14A-3127 How
does DCS add a monthly financial obligation to an existing
administrative order for medical support only?, 388-14A-
3302 How does the division of child support decide what
notice to serve when there is already an existing order for
child support?, 388-14A-3311 How does DCS prepare a
notice of support owed to determine amounts owed to estab-
lish a fixed dollar amount under an existing child support
order?, 388-14A-3316 When can a notice of support owed
become a final order?, 388-14A-3323 What happens in a
hearing on a notice of support owed served under WAC 388-
14A-33117, 388-14A-3324 What happens in a hearing on a
notice of support owed served under WAC 388-14A-3312?,
388-14A-3330 What are the procedures for the annual review
of a notice of support owed?, 388-14A-3410 What amount
does DCS use for the self-support reserve?, 388-14A-4111
When may DCS decline a request to enforce a medical sup-
port obligation?, 388-14A-4800 When does a child support
order contain an undifferentiated amount of child support?,
388-14A-4810 How does DCS determine if a support order
contains a differentiated or undifferentiated amount of sup-
port?, 388-14A-4820 What can [ do if I don't agree with DCS'
decision on whether my support order contains a differenti-
ated or undifferentiated amount of support?, and 388-14A-
4830 How does DCS divide support obligations between two
or more cases when a support order does not contain a differ-
entiated amount of support?

Citation of Existing Rules Affected by this Order:
Amending WAC 388-14A-1020, 388-14A-2035, 388-14A-
2036, 388-14A-3100, 388-14A-3115, 388-14A-3120, 388-
14A-3125, 388-14A-3140, 388-14A-3200, 388-14A-3205,
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388-14A-3300, 388-14A-3310, 388-14A-3312, 388-14A-
3315, 388-14A-3317, 388-14A-3318, 388-14A-3320, 388-
14A-3400, 388-14A-4100, 388-14A-4110, 388-14A-4112,
388-14A-4115, 388-14A-4120, 388-14A-4165, 388-14A-
4175, 388-14A-4180, 388-14A-5007, 388-14A-6300, and
388-14A-8130.

Statutory Authority for Adoption: RCW 26.09.105(17),
26.18.170(19), 26.23.050(8), 26.23.110(14), 34.05.020,
34.05.060, 34.05.220, 74.08.090, 74.20.040, 74.20A.055(9),
and 74.20A.056(11).

Adopted under notice filed as WSR 11-07-013 on March
8,2011.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 13, Amended 29, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 13, Amended 29, Repealed 0.

Date Adopted: May 16, 2011.

Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 09-02-059,
filed 1/5/09, effective 1/27/09)

WAC 388-14A-1020 What definitions apply to the
rules regarding child support enforcement? For purposes
of this chapter, the following definitions apply:

""Absence of a court order" means that there is no court
order setting a support obligation for the noncustodial parent
(NCP), or specifically relieving the NCP of a support obliga-
tion, for a particular child.

"Absent parent" is a term used for a noncustodial par-
ent.

"Accessible coverage' means health insurance cover-
age which provides primary care services to the children with
reasonable effort by the custodian.

"Accrued debt" means past-due child support which
has not been paid.

"Administrative order'" means a determination, find-
ing, decree or order for support issued under RCW 74.20A..-
055, 74.20A.056, or 74.20A.059 or by another state's agency
under an administrative process, establishing the existence of
a support obligation (including medical support) and ordering
the payment of a set or determinable amount of money for
current support and/or a support debt. Administrative orders
include:

(1) An order entered under chapter 34.05 RCW;

(2) An agreed settlement or consent order entered under
WAC 388-14A-3600; and
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(3) A support establishment notice which has become
final by operation of law.

"Agency" means the Title IV-D provider of a state. In
Washington, this is DCS.

"Agreed settlement" is an administrative order that
reflects the agreement of the noncustodial parent, the custo-
dial parent and the division of child support. An agreed settle-
ment does not require the approval of an administrative law
judge.

"Aid" or "public assistance" means cash assistance
under the temporary assistance for needy families (TANF)
program, the aid to families with dependent children (AFDC)
program, federally funded or state-funded foster care, and
includes day care benefits and medical benefits provided to
families as an alternative or supplement to TANF.

" Alternate recipient" means a child of the employee or
retiree named within a support order as being entitled to cov-
erage under an employer's group health plan.

"Annual fee" means the twenty-five dollar annual fee
charged between October 1 and September 30 each year,
required by the federal deficit reduction act of 2005 and
RCW 74.20.040.

" Applicant/custodian' means a person who applies for
nonassistance support enforcement services on behalf of a
child or children residing in their household.

"Applicant/recipient," "applicant," and "recipient"
means a person who receives public assistance on behalf of a
child or children residing in their household.

"Arrears' means the debt amount owed for a period of
time before the current month.

"Assistance' means cash assistance under the state pro-
gram funded under Title IV-A of the federal Social Security
Act.

"Assistance unit" means a cash assistance unit as
defined in WAC 388-408-0005. An assistance unit is the
group of people who live together and whose income or
resources the department counts to decide eligibility for ben-
efits and the amount of benefits.

"Birth costs" means medical expenses incurred by the
custodial parent or the state for the birth of a child.

""Cash medical support" is a term used in RCW 26.09.-
105 and certain federal regulations to refer to amounts paid
by an obligated parent to the other parent or to the state in
order to comply with the medical support obligation stated in
a child support order.

"Conditionally assigned arrears" means those tempo-
rarily assigned arrears remaining on a case after the period of
public assistance ends.

"Conference board' means a method used by the divi-
sion of child support for resolving complaints regarding DCS
cases and for granting exceptional or extraordinary relief
from debt.

"Consent order' means a support order that reflects the
agreement of the noncustodial parent, the custodial parent
and the division of child support. A consent order requires the
approval of an administrative law judge.

"Court order" means a judgment, decree or order of a
Washington state superior court, another state's court of com-
parable jurisdiction, or a tribal court.
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"Current support" or "current and future support"
means the amount of child support which is owed for each
month.

"Custodial parent or CP" means the person, whether a
parent or not, with whom a dependent child resides the
majority of the time period for which the division of child
support seeks to establish or enforce a support obligation.

"Date the state assumes responsibility for the support
of a dependent child on whose behalf support is sought"
means the date that the TANF or AFDC program grant is
effective. For purposes of this chapter, the state remains
responsible for the support of a dependent child until public
assistance terminates, or support enforcement services end,
whichever occurs later.

"Delinquency" means failure to pay current child sup-
port when due.

"Department" means the Washington state department
of social and health services (DSHS).

"Dependent child" means a person:

(1) Seventeen years of age or younger who is not self-
supporting, married, or a member of the United States armed
forces;

(2) Eighteen years of age or older for whom a court order
requires support payments past age eighteen;

(3) Eighteen years of age or older, but under nineteen
years of age, for whom an administrative support order exists
if the child is participating full-time in a secondary school
program or the same level of vocational or technical training.

"Differentiated support amount" means an amount of
child support that represents a parent's support obligation for
more than one child and may justifiably be divided into "per
child" amounts for each child covered by the support order,
based on information contained in the support order.

"Differentiated support order" means a child support
order which provides a monthly amount of child support for
two or more children, and either provides a specific support
obligation for each child or provides enough information in
the order so that the monthly amount may justifiably be
divided into a "per child" amount for each child covered by
the support order.

"Disbursement" means the amount of child support
distributed to a case that is paid to the family, state, other
child support enforcement agency in another state or foreign
country, Indian tribe, or person or entity making the payment.

"Disposable earnings" means the amount of earnings
remaining after the deduction of amounts required by law to
be withheld.

"Distribution" means how a collection is allocated or
split within a case or among multiple cases.

"Earnings" means compensation paid or payable for
personal service. Earnings include:

(1) Wages or salary;

(2) Commissions and bonuses;

(3) Periodic payments under pension plans, retirement
programs, and insurance policies of any type;

(4) Disability payments under Title 51 RCW;

(5) Unemployment compensation under RCW 50.40.-
020, 50.40.050 and Title 74 RCW;

(6) Gains from capital, labor, or a combination of the
two; and
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(7) The fair value of nonmonetary compensation
received in exchange for personal services.

"Employee" means a person to whom an employer is
paying, owes, or anticipates paying earnings in exchange for
services performed for the employer.

"Employer' means any person or organization having
an employment relationship with any person. This includes:

(1) Partnerships and associations;

(2) Trusts and estates;

(3) Joint stock companies and insurance companies;

(4) Domestic and foreign corporations;

(5) The receiver or trustee in bankruptcy; and

(6) The trustee or legal representative of a deceased per-
son.

"Employment" means personal services of whatever
nature, including service in interstate commerce, performed
for earnings or under any contract for personal services. Such
a contract may be written or oral, express or implied.

"Family" means the person or persons on whose behalf
support is sought, which may include a custodial parent and
one or more children, or a child or children in foster care
placement. The family is sometimes called the assistance
unit.

"Family arrears" means the amount of past-due sup-
port owed to the family, which has not been conditionally,
temporarily or permanently assigned to a state. Also called
"nonassistance arrears."

"Family member" means the caretaker relative, the
child(ren), and any other person whose needs are considered
in determining eligibility for assistance.

"Foreign order" means a court or administrative order
entered by a tribunal other than one in the state of Washing-
ton.

"Foster care case" means a case referred to the Title
IV-D agency by the Title IV-E agency, which is the state
division of child and family services (DCFS).

"Fraud," for the purposes of vacating an agreed settle-
ment or consent order, means:

(1) The representation of the existence or the nonexis-
tence of a fact;

(2) The representation's materiality;

(3) The representation's falsity;

(4) The speaker's knowledge that the representation is
false;

(5) The speaker's intent that the representation should be
acted on by the person to whom it is made;

(6) Ignorance of the falsity on the part of the person to
whom it is made;

(7) The latter's:

(a) Reliance on the truth of the representation;

(b) Right to rely on it; and

(c) Subsequent damage.

"Full support enforcement services" means the entire
range of services available in a Title IV-D case.

"Good cause" for the purposes of late hearing requests
and petitions to vacate orders on default means a substantial
reason or legal justification for delay, including but not lim-
ited to the grounds listed in civil rule 60. The time periods
used in civil rule 60 apply to good cause determinations in
this chapter.
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"Head of household" means the parent or parents with
whom the dependent child or children were residing at the
time of placement in foster care.

"Health care costs" means medical expenses. Certain
statutes in chapter 26.19 RCW refer to medical expenses as
health care costs.

"Health insurance" means insurance coverage for all
medical services related to an individual's general health and
well being. These services include, but are not limited to:
Medical/surgical (inpatient, outpatient, physician) care, med-
ical equipment (crutches, wheel chairs, prosthesis, etc.),
pharmacy products, optometric care, dental care, orthodontic
care, preventive care, mental health care, and physical ther-
apy. Health insurance coverage does not include medical
assistance provided under chapter 74.09 RCW.

"Hearing" means an adjudicative proceeding autho-
rized by this chapter, or chapters 26.23, 74.20 and 74.20A
RCW, conducted under chapter 388-02 WAC and chapter
34.05 RCW.

"I/me" means the person asking the question which
appears as the title of a rule.

"Income" includes:

(1) All gains in real or personal property;

(2) Net proceeds from the sale or exchange of real or per-
sonal property;

(3) Earnings;

(4) Interest and dividends;

(5) Proceeds of insurance policies;

(6) Other periodic entitlement to money from any
source; and

(7) Any other property subject to withholding for support
under the laws of this state.

"Income withholding action" includes all withholding
actions which DCS is authorized to take, and includes but is
not limited to the following actions:

(1) Asserting liens under RCW 74.20A.060;

(2) Serving and enforcing liens under chapter 74.20A
RCW;

(3) Issuing orders to withhold and deliver under chapter
74.20A RCW;

(4) Issuing notices of payroll deduction under chapter
26.23 RCW; and

(5) Obtaining wage assignment orders under RCW
26.18.080.

"Locate" can mean efforts to obtain service of a support
establishment notice in the manner prescribed by WAC 388-
14A-3105.

"Medical assistance' means medical benefits under
Title XIX of the federal Social Security Act provided to fam-
ilies as an alternative or supplement to TANF.

"Medical expenses" for the purpose of establishing
support obligations under RCW 26.09.105, 74.20A.055 and
74.20A.056, or for the purpose of enforcement action under
chapters 26.23, 74.20 and 74.20A RCW, including the notice
of support debt and the notice of support owed, means((:

+)) medical costs incurred on behalf of a child, which
include:

* Medical services related to an individual's general
health and well-being, including but not limited to, medi-
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cal/surgical care, preventive care, mental health care and
physical therapy; and

* Prescribed medical equipment and prescribed phar-
macy products;

* Health care coverage, such as coverage under a health
insurance plan, including the cost of premiums for coverage
of a child;

* Dental and optometrical costs incurred on behalf of a
child; and

* Copayments and/or deductibles incurred on behalf of a
child.

Medical expenses are sometimes also called health care
costs or medical costs.

"Medical support" means ((eitherorbeth)) any combi-
nation of the following:

(1) (Mediealexpenses;-and

2))) Health insurance coverage for a dependent child;

(2) Amounts owed by one parent to the other parent as a
monthly payment toward the premium paid by the other par-
ent for health insurance coverage for a dependent child;

(3) Amounts owed by a noncustodial parent to the state
as a monthly payment toward the cost of managed care cov-
erage for the child by the state, if the child receives state-
financed medical coverage through the department under
chapter 74.09 RCW for which there is an assignment; and

(4) Amounts owed by one parent to the other parent as
his or her proportionate share of uninsured medical expenses
for a dependent child.

"Monthly payvment toward the premium' means a
parent's contribution toward:

* Premiums paid by the other parent for insurance cover-
age for the child; or

» Amounts paid for managed care coverage for the child
by the state, if the child receives state-financed medical cov-
erage through the department under chapter 74.09 RCW for
which there is an assignment.

This contribution is based on the obligated parent's pro-
portionate share of the premium paid, but may not exceed
twenty-five percent of the obligated parent's basic support
obligation.

"National Medical Support Notice" or "NMSN" is a
federally mandated form that DCS uses to enforce a health
insurance support obligation; the NMSN is a notice of enroll-
ment as described in RCW 26.18.170.

"Noncustodial parent or NCP" means the natural par-
ent, adoptive parent, responsible stepparent or person who
signed and filed an affidavit acknowledging paternity, from
whom the state seeks support for a dependent child. A parent
is considered to be an NCP when for the majority of the time
during the period for which support is sought, the dependent
child resided somewhere other than with that parent.

"Nonmedical expenses'" means amounts incurred on
behalf of a child which are not medical expenses as defined in
this chapter. Nonmedical expenses include, but are not lim-
ited to, day care or other special childrearing expenses such
as tuition and long-distance transportation costs to and from
the parents for visitation purposes.

"Obligated parent" means a parent who is required
under a child support order to provide health insurance cov-
erage or to reimburse the other parent for his or her share of
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medical expenses for a dependent child. The obligated parent
could be either the NCP or the CP.

"Other ordinary expense' means an expense incurred
by a parent which:

(1) Directly benefits the dependent child; and

(2) Relates to the parent's residential time or visitation
with the child.

"Participant" means an employee or retiree who is eli-
gible for coverage under an employer group health plan.

"Pass-through' means the portion of a support collec-
tion distributed to assigned support that the state pays to a
family currently receiving TANF.

"Past support' means support arrears.

"Paternity testing' means blood testing or genetic tests
of blood, tissue or bodily fluids. This is also called genetic
testing.

"Payment services only" or "PSO" means a case on
which the division of child support's activities are limited to
recording and distributing child support payments, and main-
taining case records. A PSO case is not a [V-D case.

"Permanently assigned arrears" means those arrears
which the state may collect and retain up to the amount of
unreimbursed assistance.

"Physical custodian' means custodial parent (CP).

"Plan administrator' means the person or entity which
performs those duties specified under 29 USC 1002 (16)(A)
for a health plan. If no plan administrator is specifically so
designated by the plan's organizational documents, the plan's
sponsor is the administrator of the plan. Sometimes an
employer acts as its own plan administrator.

"Private insurance' means accessible health insurance
for a child provided by a parent without the need for service
of a national medical support notice, and does not include
health insurance provided by the state without a contribution
from either parent.

"Proportionate share" or ''proportional share'
means an amount equal to a parent's percentage share of the
combined monthly net income of both parents as computed
on the worksheets when determining a parent's child support
obligation under chapter 26.19 RCW.

"Putative father' includes all men who may possibly
be the father of the child or children on whose behalf the
application for assistance or support enforcement services is
made.

"Reasonable efforts to locate" means any of the fol-
lowing actions performed by the division of child support:

(1) Mailing a support establishment notice to the noncus-
todial parent in the manner described in WAC 388-14A-
3105;

(2) Referral to a sheriff or other server of process, or to a
locate service or department employee for locate activities;

(3) Tracing activity such as:

(a) Checking local telephone directories and attempts by
telephone or mail to contact the custodial parent, relatives of
the noncustodial parent, past or present employers, or the
post office;

(b) Contacting state agencies, unions, financial institu-
tions or fraternal organizations;
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(c) Searching periodically for identification information
recorded by other state agencies, federal agencies, credit
bureaus, or other record-keeping agencies or entities; or

(d) Maintaining a case in the division of child support's
automated locate program, which is a continuous search pro-
cess.

(4) Referral to the state or federal parent locator service;

(5) Referral to the attorney general, prosecuting attorney,
the IV-D agency of another state, or the Department of the
Treasury for specific legal or collection action;

(6) Attempting to confirm the existence of and to obtain
a copy of a paternity acknowledgment; or

(7) Conducting other actions reasonably calculated to
produce information regarding the NCP's whereabouts.

""Required support obligation for the current month"
means the amount set by a superior court order, tribal court
order, or administrative order for support which is due in the
month in question.

"Resident" means a person physically present in the
state of Washington who intends to make their home in this
state. A temporary absence from the state does not destroy
residency once it is established.

"Residential care" means foster care, either state or
federally funded.

"Residential parent" means the custodial parent (CP),
or the person with whom the child resides that majority of the
time.

"Responsible parent" is a term sometimes used for a
noncustodial parent.

"Responsible stepparent" means a stepparent who has
established an in loco parentis relationship with the depen-
dent child.

"Retained support' means a debt owed to the division
of child support by anyone other than a noncustodial parent.

"Satisfaction of judgment" means payment in full of a
court-ordered support obligation, or a determination that such
an obligation is no longer enforceable.

"Secretary" means the secretary of the department of
social and health services or the secretary's designee.

"Self-support reserve'" or "self support reserve"
means an amount equal to one hundred twenty-five percent
of the federal poverty guideline for a one-person family.

"State" means a state or political subdivision, territory,
or possession of the United States, the District of Columbia,
the Commonwealth of Puerto Rico, a federally recognized
Indian tribe or a foreign country.

"Superior court order" means a judgment, decree or
order of a Washington state superior court, or of another
state's court of comparable jurisdiction.

"Support debt" means support which was due under a
support order but has not been paid. This includes:

(1) Delinquent support;

(2) A debt for the payment of expenses for the reason-
able or necessary care, support and maintenance including
medical expenses, birth costs, child care costs, and special
child rearing expenses of a dependent child or other person;

(3) A debt under RCW 74.20A.100 or 74.20A.270; or

(4) Accrued interest, fees, or penalties charged on a sup-
port debt, and attorney's fees and other litigation costs
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awarded in an action under Title I[V-D to establish or enforce
a support obligation.

"Support enforcement services' means all actions the
Title IV-D agency is required to perform under Title [V-D of
the Social Security Act and state law.

"Support establishment notice" means a notice and
finding of financial responsibility under WAC 388-14A-
3115, a notice and finding of parental responsibility under
WAC 388-14A-3120, or a notice and finding of medical
responsibility under WAC 388-14A-3125.

"Support money" means money paid to satisfy a sup-
port obligation, whether it is called child support, spousal
support, alimony, maintenance, enforcement of medical
expenses, health insurance, or birth costs.

"Support obligation" means the obligation to provide
for the necessary care, support and maintenance of a depen-
dent child or other person as required by law, including
health insurance coverage, medical expenses, birth costs, and
child care or special child rearing expenses.

"Support order" means a court order, administrative
order or tribal court order which contains a determination

finding, decree or order that sets a child support obligation
(including medical support) and orders either the payment of

Washington State Register, Issue 11-13

"Title IV-E case' means a foster care case.

"Tribal TANF" means a temporary assistance for
needy families (TANF) program run by a tribe.

"Tribunal' means a state court, tribal court, administra-
tive agency, or quasi-judicial entity authorized to establish,
enforce or modify support orders or to determine parentage.

"Underlying order" means an existing child support
order for which DCS serves a notice of support owed under
RCW 26.23.110 to determine a sum certain support obliga-
tion.

"Undifferentiated support amount" means an amount
of child support that represents a parent's support obligation
for more than one child which cannot justifiably be divided
into "per child" amounts for each child covered by the sup-
port order.

"Undifferentiated support order" means a child sup-
port order which provides a monthly amount of child support
for two or more children, but does not provide a specific sup-
port obligation for each child or does not contain enough
information in either the order or the worksheets associated
with the order to justify dividing the monthly amount into
"per child" amounts for each child covered by the support
order.

a set or determinable amount of money for current support
and/or a support debt, or the provision of medical support, or

both.

"Temporarily assigned arrears" means those arrears
which accrue prior to the family receiving assistance, for
assistance applications dated on or after October 1, 1997, but
before October 1, 2008. After the family terminates assis-
tance, temporarily assigned arrears become conditionally
assigned arrears.

"Temporary assistance for needy families," or
"TANF" means cash assistance under the temporary assis-
tance for needy families (TANF) program under Title IV-A
of the Social Security Act.

"Title IV-A" means Title IV-A of the Social Security
Act established under Title XX of the Social Security amend-
ments and as incorporated in Title 42 USC.

"Title IV-A agency' means the part of the department
of social and health services which carries out the state's
responsibilities under the temporary assistance for needy
families (TANF) program (and the aid for dependent children
(AFDC) program when it existed).

"Title IV-D" means Title IV-D of the Social Security
Act established under Title XX of the Social Security amend-
ments and as incorporated in Title 42 USC.

"Title IV-D agency" or "IV-D agency" means the divi-
sion of child support, which is the agency responsible for car-
rying out the Title IV-D plan in the state of Washington. Also
refers to the Washington state support registry (WSSR).

"Title IV-D case" is a case in which the division of
child support provides services which qualifies for funding
under the Title IV-D plan.

"Title IV-D plan" means the plan established under the
conditions of Title IV-D and approved by the secretary,
Department of Health and Human Services.

"Title IV-E" means Title IV-E of the Social Security
Act established under Title XX of the Social Security amend-
ments and as incorporated in Title 42 U.S.C.
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"Uninsured medical expenses':

(D)) For the purpose of establishing or enforcing sup-
port obligations ((ender REW-26-23-110;)) means;

(((®)) (1) Medical expenses not paid by insurance for
medical, dental, prescription and optometrical costs incurred
on behalf of a child; and

() (2) Premiums, copayments, or deductibles

incurred on behalf of a child((-and
2} Inetudes healthi . \

"Unreimbursed assistance" means the cumulative
amount of assistance which was paid to the family and which
has not been reimbursed by assigned support collections.

"Unreimbursed medical expenses'" means any
amounts paid by one parent for uninsured medical expenses,
which that parent claims the obligated parent owes under a
child support order, which percentage share is stated in the
child support order itself, not just in the worksheets.

"We" means the division of child support, part of the
department of social and health services of the state of Wash-
ington.

"WSSR" is the Washington state support registry.

"You" means the reader of the rules, a member of the
public, or a recipient of support enforcement services.

AMENDATORY SECTION (Amending WSR 06-03-120,
filed 1/17/06, effective 2/17/06)

WAC 388-14A-2035 Do I assign my rights to support
when I receive public assistance? (1) When you receive
public assistance you assign your rights to support to the
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state. This section applies to all applicants and recipients of
cash assistance under the state program funded under Title
IV-A of the federal Social Security Act.

(2) As a condition of eligibility for assistance, a family
member must assign to the state the right to collect and keep,
subject to the limitation in subsection (3), any support owing
to the family member or to any other person for whom the
family member has applied for or is receiving assistance.

(3) Amounts assigned under this section may not exceed
the lesser of the total amount of assistance paid to the family
or the total amount of the assigned support obligation.

(4) When you receive medicaid or medical benefits, you
assign your rights to medical support to the state. This applies
to all recipients of medical assistance under the state program
funded under Title XIX of the federal Social Security Act:

(a) If your children receive medicaid or other state-
financed medical coverage through the department under
chapter 74.09 RCW for which there is an assignment and if
your order provides for the payment of a monthly payment
toward the premium when the obligated parent does not pro-
vide coverage, the division of child support (DCS) may serve
a notice of support owed to establish the amount owed by the
noncustodial parent as a monthly payment toward the pre-
mium paid for coverage by the state, as provided in WAC
388-14A-3312.

(b) Any amounts established under WAC 388-14A-3312

for periods while your children receive medicaid or other
state-financed medical coverage are assigned to the state and
are distributed as provided in WAC 388-14A-5001 through
388-14A-5050.

(¢) Amounts assigned under this section may not exceed
the lesser of the total amount of premiums paid by the state
for your children or the total amount of the assigned monthly
payment toward the premium.

(5) In addition to the assignment described in this sec-

tion, there is an assignment of support rights under Title IV-
E of the social security act when a child receives foster care

services.

(a) The state provides foster care programs which may
be federally-funded or state funded. or may place a child with
a relative.

(b) As part of'its state plan under Title IV-D of the social
security act and 45 CFR 302.52, DCS provides child support
enforcement services for foster care cases as required by 45
CFR 302.33, RCW 74.20.330 and 74.20A.030.

AMENDATORY SECTION (Amending WSR 09-02-059,
filed 1/5/09, effective 1/27/09)

WAC 388-14A-2036 What does assigning my rights
to support mean? (1) As a condition of eligibility for assis-
tance, a family member must assign to the state the right to
collect and keep, subject to the limitation in WAC 388-14A-
2035(3):

(a) Any support owing to the family member or to any
other person for whom the family member has applied for or
is receiving assistance if the family applied for cash public
assistance before October 1, 2008.

(b) Support owing to the family member, or to any other
person for whom the family member has applied for or is
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receiving cash public assistance, for any month during which
the family receives assistance.

(2) While your family receives assistance, support is dis-
tributed and disbursed in accordance with WAC 388-14A-
5000 through 388-14A-5015.

(3) After your family terminates from assistance, certain
accrued arrears remain assigned to the state in accordance
with the following rules:

(a) For assistance applications dated prior to October 1,
1997, you permanently assigned to the state all rights to sup-
port which accrued before the application date until the date
your family terminated from assistance.

(b) For assistance applications dated on or after October
1, 1997, and before October 1, 2000:

(1) You permanently assigned to the state all rights to
support which accrued while your family receives assistance;
and

(i) You temporarily assigned to the state all rights to
support which accrued before the application date, until
October 1, 2000, or when your family terminated from assis-
tance, whichever date is later.

(c) For assistance applications dated on or after October
1, 2000, and before October 1, 2008:

(1) You permanently assigned to the state all rights to
support which accrued while the family received assistance;
and

(i1) You temporarily assigned to the state all rights to
support which accrued before the application date, until the
date your family terminated from assistance.

(d) For assistance applications dated on or after October
1, 2008, you permanently assign to the state all rights to sup-
port which accrue while the family receives assistance.

(4) When you assign your medical support rights to the
state, you authorize the state on behalf of yourself and the
children in your care to enforce the noncustodial parent's full
duty to provide medical support.

(a) When you begin receiving medicaid or medical assis-
tance, you do not assign to the state any accrued medical sup-
port arrears that may be owed to you by the noncustodial par-
ent (NCP).

(b) If your support order provides for the payment of a
monthly payment toward the premium when the obligated
parent does not provide coverage, the division of child sup-
port (DCS) may serve a notice of support owed to establish
the amount owed by the NCP as a monthly payment toward
the premium paid for coverage by the state, as provided in
WAC 388-14A-3312.

(c) After you terminate medicaid or medical assistance,
any assigned medical arrears remain assigned to the state.

AMENDATORY SECTION (Amending WSR 03-17-013,
filed 8/12/03, effective 9/12/03)

WAC 388-14A-3100 How does the division of child
support establish a child support obligation when there is
no child support order? (1) When there is no order setting
the amount of child support a noncustodial parent (NCP)
should pay, the division of child support (DCS) serves a sup-
port establishment notice on the NCP and the custodial parent
(CP). A support establishment notice is an administrative
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notice that can become an enforceable order for support if
nobody requests a hearing on the notice.

(2) DCS may serve a support establishment notice when
there is no order that:

(a) Establishes the ((neneustodial-parent's)) NCP's sup-

port obligation for the child(ren) named in the notice; or

(b) Specifically relieves the ((neneustodial-parent)) NCP
of a support obligation for the child(ren) named in the notice.

(3) Whether support is based upon an administrative
order or a court order, DCS may serve a support establish-
ment notice when the parties to a paternity order subse-
quently marry each other and then separate, or parties to a
decree of dissolution remarry each other and then separate.
The remaining provisions of the paternity order or the decree
of dissolution, including provisions establishing paternity,
remain in effect.

(4) Depending on the legal relationship between the NCP
and the child for whom support is being set, DCS serves one
of the following support establishment notices:

(a) Notice and finding of financial responsibility
(NFFR), see WAC 388-14A-3115. This notice is used when
the NCP is either the mother or the legal father of the child.
WAC 388-14A-3102 describes when DCS uses a NFFR to
set the support obligation of a father who has signed an
acknowledgment or affidavit of paternity.

(b) Notice and finding of parental responsibility (NFPR),
see WAC 388-14A-3120. This notice is used when the NCP
was not married to the mother but has filed an affidavit or
acknowledgment of paternity. WAC 388-14A-3102
describes when DCS uses a NFPR to set the support obliga-
tion of a father who has signed an acknowledgment or affida-
vit of paternity.

(c) "Medical support only" NFFR or NFPR, which as of
October 1, 2009, replaced the notice and finding of medical
responsibility (NFMR), see WAC 388-14A-3125. ((Fhis
netiee)) A medical support only NFFR or NFPR, whichever
is appropriate, is used when DCS seeks to set only a medical
support obligation instead of a monetary child support obli-
gation.

AMENDATORY SECTION (Amending WSR 08-12-029,
filed 5/29/08, effective 7/1/08)

WAC 388-14A-3115 The notice and finding of finan-
cial responsibility is used to set child support when pater-
nity is not an issue. (1) A notice and finding of financial
responsibility (NFFR) is an administrative notice served by
the division of child support (DCS) that can become an
enforceable order for support, pursuant to RCW 74.20A.055.

(2) The NFFR:

(a) Advises the noncustodial parent and the custodial
parent (who can be either a parent or the physical custodian
of the child) of the support obligation for the child or children
named in the notice. The NFFR fully and fairly advises the
parents of their rights and responsibilities under the NFFR.

(b) Includes the information required by RCW 26.23.050
and 74.20A.055.

(¢) Includes a provision that both parents are obligated to
provide medical support, as required by RCW 26.09.105,
26.18.170 and 26.23.050. This requirement does not apply to
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the custodial parent when the custodial parent is not one of
the parents of the child covered by the order.

(d) Includes a provision that apportions the share of
uninsured medical expenses to both the mother and the
father, pursuant to RCW 26.09.105, 26.18.170 and 26.23.-
050.

(e) May include an obligation for the noncustodial parent
to ((previde-suppert-for)) contribute his or her proportionate
share of the cost of day care or ((speetal-child-rearing
expenses)) childcare, ((pursuantto—chapter26-19-RCW))

which may be stated either as a sum certain amount per
month, or as a proportion of the expenses incurred by the cus-
todial parent.

(f) Warns the noncustodial parent (NCP) and the custo-
dial parent (CP) that at an administrative hearing, the admin-
istrative law judge (ALJ) may set the support obligation in an
amount higher or lower than, or different from, the amount
stated in the NFFR, if necessary for an accurate support
order.

(3) As provided in WAC 388-14A-3125, DCS may serve
a notice and finding of financial responsibility that can
become an enforceable order for support to establish and
enforce a health insurance obligation. This type of NFFR is
called "medical support only" NFFR.

(4) DCS uses a medical support only NFFR when the
custodial parent has requested medical support enforcement
services only and has asked DCS in writing not to collect
monetary child support.

(5) A medical support only NFFR does not include a
monthly financial support obligation, but may include:

(a) An obligation to pay a monthly payment toward the
premium paid by the CP or the state for health insurance cov-
erage for the child(ren); and

(b) An obligation to pay a proportionate share of the
child(ren)'s uninsured medical expenses.

(6) An administrative order resulting from a medical
support only NFFR may later be modified to include a
monthly financial support obligation, as provided in WAC
388-14A-3925(2).

(7) After service of the NFFR, the NCP and the CP must
notify DCS of any change of address, or of any changes that
may affect the support obligation.

(()) (8) The NCP must make all support payments to
the Washington state support registry after service of the
NFFR. DCS does not give the NCP credit for payments made
to any other party after service of a NFFR, except as provided
by WAC 388-14A-3375.

() (9) DCS may take immediate wage withholding
action and enforcement action without further notice under
chapters 26.18, 26.23, and 74.20A RCW when the NFFR is a
final order. WAC 388-14A-3110 describes when the notice
becomes a final order.

((66))) (10) In most cases, a child support obligation con-
tinues until the child reaches the age of eighteen. WAC 388-
14A-3810 describes when the obligation under the NFFR can
end sooner or later than age eighteen.

((6H)) (11) If paternity has been established by an affida-
vit or acknowledgment of paternity, DCS attaches a copy of
the acknowledgment, affidavit, or certificate of birth record
information to the notice. A party wishing to challenge the
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acknowledgment or denial of paternity may only bring an
action in court to rescind or challenge the acknowledgment or
denial of paternity under RCW 26.26.330 and 26.26.335.

((68))) (12) If the parents filed a paternity affidavit or
acknowledgment of paternity in another state, and by that
state's law paternity is therefore conclusively established,
DCS may serve a NFFR to establish a support obligation.

((69))) (13) A hearing on a NFFR is for the limited pur-
pose of resolving the NCP's accrued support debt and current
support obligation. The hearing is not for the purpose of set-
ting a payment schedule on the support debt. The NCP has
the burden of proving any defenses to liability.

AMENDATORY SECTION (Amending WSR 08-12-029,
filed 5/29/08, effective 7/1/08)

WAC 388-14A-3120 The notice and finding of paren-
tal responsibility is used to set child support when the
father's duty of support is based upon an affidavit of
paternity which is not a conclusive presumption of pater-
nity. (1) A notice and finding of parental responsibility
(NFPR) is an administrative notice served by the division of
child support (DCS) that can become an enforceable order for
support, pursuant to RCW 74.20A.056.

(2) The NFPR differs from a notice and finding of finan-
cial responsibility (NFFR) (see WAC 388-14A-3115)
because the parties may request genetic testing to contest
paternity after being served with a NFPR.

(3) DCS serves a NFPR when:

(a) An affidavit acknowledging paternity is on file with
the center for health statistics and was filed before July 1,
1997; or

(b) An affidavit acknowledging paternity is on file with
the vital records agency of another state and the laws of that
state allow the parents to withdraw the affidavit or challenge
paternity.

(4) DCS attaches a copy of the acknowledgment of
paternity or certification of birth record information to the
NFPR.

(5) The NFPR advises the noncustodial parent (NCP)
and the custodial parent (who is either the mother or the phys-
ical custodian of the child) of the support obligation for the
child or children named in the notice. The NFPR fully and
fairly advises the parents of their rights and responsibilities
under the NFPR. The NFPR warns the NCP and the custodial
parent (CP) that at an administrative hearing on the notice,
the administrative law judge (ALJ) may set the support obli-
gation in an amount higher or lower than, or different from,
the amount stated in the NFPR, if necessary for an accurate
support order.

(6) The NFPR includes the information required by
RCW 26.23.050, 74.20A.055, and 74.20A.056.

(7) The NFPR includes a provision that both parents are
obligated to provide medical support, pursuant to RCW
26.09.105, 26.18.170 and 26.23.050. This requirement does
not apply to the custodial parent when the custodial parent is
not one of the parents of the child covered by the order.

(8) The NFPR includes a provision that apportions the
share of uninsured medical expenses to both the mother and
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the father, pursuant to RCW 26.09.105, 26.18.170 and
26.23.050.
(9) The NFPR may include an obligation for the noncus-

todial parent to ((previde-suppertfor)) contribute his or her
proportionate share of the cost of day care expenses or ((spe-

etal-ehild-rearing-expenses)) childcare, ((pursuant-to-chapter
26-19-REW)) which may be stated either as a sum certain
amount per month, or as a proportion of the expenses
incurred by the custodial parent.

(10) DCS may not assess an accrued support debt for a
period longer than five years before the NFPR is served. This
limitation does not apply to the extent that the NCP hid or left
the state of Washington for the purpose of avoiding service.

(11) As provided in WAC 388-14A-3125, DCS may
serve a notice and finding of parental responsibility that can
become an enforceable order for support to establish and
enforce a health insurance obligation. This type of NFPR is
called a "medical support only" NFPR.

(12) DCS uses a medical support only NFPR when the
custodial parent has requested medical support enforcement
services only and has asked DCS in writing not to collect
monetary child support.

(13) A medical support only NFPR does not include a
monthly financial support obligation, but may include:

(a) An obligation to pay a monthly payment toward the
premium paid by the CP or the state for health insurance cov-
erage for the child(ren); and

(b) An obligation to pay a proportionate share of the
child(ren)'s uninsured medical expenses.

14) An administrative order resulting from a medical
support only NFPR may later be modified to include a
monthly financial support obligation, as provided in WAC
388-14A-3925(2).

(15) After service of the NFPR, the NCP and the CP
must notify DCS of any change of address, or of any changes
that may affect the support obligation.

((2)) (16) The NCP must make all support payments
to the Washington state support registry after service of the
NFPR. DCS does not give the NCP credit for payments made
to any other party after service of the NFPR, except as pro-
vided by 388-14A-3375.

((#3))) (17) DCS may take immediate wage withhold-
ing action and enforcement action without further notice
under chapters 26.18, 26.23, and 74.20A RCW when the
NFPR is a final order. See WAC 388-14A-3110 for when the
notice becomes a final order.

((4)) (18) In most cases, a child support obligation
continues until the child reaches the age of eighteen. WAC
388-14A-3810 describes when the obligation under the
NFPR can end sooner or later than age eighteen.

((E#5))) (19) Either the NCP, or the mother, if she is also
the CP, may request genetic tests. A mother who is not the CP
may at any time request that DCS refer the case for paternity
establishment in the superior court.

((+6))) (20) DCS does not stop enforcement of the order
unless DCS receives a timely request for hearing or a timely
request for genetic tests. See WAC 388-14A-3110 for time
limits. DCS does not refund any money collected under the
notice if the NCP is later:

(a) Excluded from being the father by genetic tests; or
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(b) Found not to be the father by a court of competent
jurisdiction.

() (21) If the NCP requested genetic tests and was
not excluded as the father, he may request within twenty days
from the date of service of the genetic tests in Washington, or
sixty days from the date of service of the genetic tests outside
of Washington:

(a) A hearing on the NFPR.

(b) That DCS initiate a parentage action in superior court
under chapter 26.26 RCW.

((E8))) (22) If the NCP was not excluded as the father,
the CP (or the mother, if she is also the CP), may within
twenty days of the date of service of the genetic tests request:

(a) A hearing on the NFPR; or

(b) That DCS initiate a parentage action in superior court
under chapter 26.26 RCW.

((E9))) (23) If the NCP is excluded by genetic testing,
DCS may refer the case for paternity establishment in the
superior court.

((28))) (24) A hearing on a NFPR is for the limited pur-
pose of resolving the NCP's current support obligation,
accrued support debt and amount of reimbursement to DCS
for paternity-related costs. The hearing is not for the purpose
of setting a payment schedule on the support debt. The NCP
has the burden of proving any defenses to liability.

AMENDATORY SECTION (Amending WSR 03-20-072,
filed 9/29/03, effective 10/30/03)

WAC 388-14A-3125 ((FFheneotice-and-finding-of-med-
ieal-responsibility-is—used-to-set)) DCS may establish a

medical support obligation when the custodial parent
receiving medical assistance declines full child support

enforcement services. (1) ((Anetice-and-finding-ofmedieal
responsibility- INEMR)-is-an-administrative-notice-served-by

When a cust0d1a1 r)arent ( CP) has requested medlcal sum)on

enforcement services only and has asked in writing that the
department not collect monetary child support, the division of
child support (DCS) serves either a notice and finding of
financial responsibility (NFFR) under RCW 74.20A.055,0or a
notice and finding of parental responsibility (NFPR) under
RCW 74.20A.056, as appropriate, on the noncustodial parent
(NCP) to establish an administrative support order that can
become an enforceable order for support to establish and
enforce a health insurance obligation.

(a) A NFFR or NFPR served to establish an administra-
tive support order that can become an enforceable order for
support to establish and enforce a health insurance obligation
is called a "medical support only" NFFR or NFPR.

(b) Prior to October 1, 2009, DCS used another notice,
called the notice and finding of medical responsibility
(NFMR), for this purpose.

(c) DCS uses the medical support only NFFR or NFPR
as of October 1, 2009.

(2) DCS may serve a (NEMR)) medical support only
NFFR or a medical support only NFPR when:
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(a) The custodial parent (who is either a parent or the
physical custodian of the child) or a dependent child receives
or is certified eligible to receive medical assistance and is not
receiving cash grant public assistance under 74.12 RCW; and

(b) The custodial parent has requested medical support
enforcement services only and has asked DCS in writing not
to collect monetary child support.

(3) The (NEMR)) medical support only NFFR or medi-
cal support only NFPR advises the noncustodial parent
(NCP) and the CP (when appropriate) of ((tke)) their respec-
tive medical support obligations for the children named in the
notice. The (NEMR)) medical support only NFFR or medi-
cal support only NFPR fully and fairly advises the parties of
their rights and responsibilities under the (NEMR)) medical
support only NFFR or medical support only NFPR.

(4) The (NEMR)) medical support only NFFR or medi-
cal support only NFPR warns the ((neneustedial-parent-and
the-eustodial-parent)) NCP and the CP that at an administra-

tive hearing on the notice, the administrative law judge (ALJ)
may set the support obligation in an amount higher or lower
than, or different from, the amount stated in the (NEMR))
notice, if necessary for an accurate support order.

(5) The (NEMR)) medical support only NFFR or medi-
cal support only NFPR includes:

(a) The information required by RCW 26.23.050;

(b) The ((neneustodial-parent's-health-insuranee)) medi-

cal support obligation of both parents, pursuant to RCW
26.18.170;

(¢) The maximum premium amount ((the-nonecustodial
parent)) each obligated parent must pay; and

(d) The income basis used to calculate the maximum pre-
mium amount, pursuant to WAC 388-14A-3200.

(6) The income basis for an obligation established by
DCS for a (NEMR)) medical support only NFFR or medical
support only NFPR is not binding on any party in any later
action to establish a ((eash)) monthly financial child support
obligation.

(7) After service of the (NEMR)) medical support only
NFFR or medical support only NFPR, both the ((nreneuste-
dial-parert-(INCP)-and-the-eustedial parent)) NCP and CP
must notify DCS of any change of address, or of any changes
that may affect the support obligation.

(8) DCS may take enforcement action under RCW
26.18.170 and chapter 388-14A WAC without further notice
when the (NEMR)) medical support only NFFR or medical
support only NFPR is a final order. See WAC 388-14A-3110
for how a notice becomes a final order.

(9) In most cases, a child support obligation continues
until the child reaches the age of eighteen. WAC 388-14A-
3810 describes when the obligation under the ((NEMR))
medical support only NFFR or medical support only NFPR
can end sooner or later than age eighteen.

(10) If the ((eustodial—parent)) CP applies for full
enforcement services or if a TANF grant opens while a hear-
ing on a (NEMR)) medical support only NFFR or medical
support only NFPR is pending, DCS may, at any time before
the hearing record is closed, convert the hearing to a hearing
on a notice and finding of financial responsibility (NFFR)
under WAC 388-14A-3115 or a notice and finding of paren-
tal responsibility (NFPR) under WAC 388-14A-3120. To
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convert the hearing, DCS serves a NFFR or NFPR on the par-
ents and files a copy with the administrative law judge (ALJ).
The ALJ may grant a continuance if a party requests addi-
tional time to respond to the claim for monetary child sup-
port.
(11) In a (NEMR)) hearing on a medical support only
NFFR or medical support only NFPR, the ALJ must deter-
mine the:

(a) Basic support obligation, without deviations; and

(b) Maximum premium amount for both parents under
chapter 26.19 RCW.

(12) A hearing on a ((NFEMR)) medical support only
NFFR or medical support only NFPR is for the limited pur-
pose of resolving the ((NEPR's)) parents' medical support
responsibility. The (INEP-has)) parties each have the burden
of proving defenses to their own liability.

(13) If the CP later applies for full enforcement services
or if a child covered by the order receives public assistance,

DCS may add a monthly financial support obligation to an
administrative child support order for medical support only.

The procedure required to add the monthly financial support
obligation depends on whether DCS serve a medical support

only NFFR or medical support only NFPR to establish the
administrative support order. See WAC 388-14A-3127.

NEW SECTION

WAC 388-14A-3127 How does DCS ask to add a
monthly financial obligation to an existing administrative
order for medical support only? (1) The division of child
support (DCS) may ask to add a monthly financial support
obligation to an administrative child support order for medi-
cal support only, if:

(a) The custodial parent who previously requested medi-
cal support only services, files an application for full support
enforcement services; or

(b) A child covered by the order receives public assis-
tance.

(2) The procedure required to add the monthly financial
support obligation depends on whether DCS served a notice
and finding of medical responsibility (NFMR), medical sup-
port only notice and finding of financial responsibility
(NFFR) or medical support only notice and finding of paren-
tal responsibility (NFPR) to establish the administrative sup-
port order:

(a) If the medical support obligation was established
through service of a NFMR, DCS serves a NFFR under WAC
388-14A-3115 or a NFPR under WAC 388-14A-3120 which
requests a monthly financial obligation.

(b) If the medical support obligation was established
through service of a NFFR or a NFPR, DCS files a petition to
modify the previous administrative order under WAC 388-
14A-3925.

AMENDATORY SECTION (Amending WSR 06-09-015,
filed 4/10/06, effective 5/11/06)

WAC 388-14A-3140 What can happen at a hearing
on a support establishment notice? (1) When a ((parent))
party requests a hearing on a notice and finding of financial
responsibility (NFFR), notice and finding of parental respon-
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sibility (NFPR), or notice and finding of medical responsibil-
ity (NFMR), the hearing is limited to:

(a) Resolving the (NEP's)) current and future support
obligation and the accrued support debt of the noncustodial
parent (NCP); and

(b) Establishing the medical support obligations of both
the NCP and the custodial parent (CP), if the CP is the legal
or biological parent of the child(ren).

(2) The hearing is not for the purpose of setting a pay-
ment schedule on the support debt.

((2))) (3) The ((noneustodial-parent-(NCP)-has)) NCP
and the CP each have the burden of proving any defenses to
their own liability. See WAC 388-14A-3370.

((3))) (4) ((Beth)) The NCP and/or the ((eustedial-par-
ent-{))CP((3)) must show cause why the terms in the NFFR,
NFPR, or NFMR are incorrect.

() (5) The administrative law judge (ALJ) has
authority to enter a support obligation that may be higher or
lower than the amounts set forth in the NFFR, NFPR, or
NFMR, including the support debt, current support, and the
future support obligation.

(a) The ALJ may enter an order that differs from the
terms stated in the notice, including different debt periods, if
the obligation is supported by credible evidence presented by
any party at the hearing, without further notice to any nonap-
pearing party, if the ALJ finds that due process requirements
have been met.

(b) Any support order entered by the ALJ must comply
with the requirements of WAC 388-14A-6300.

((5))) (6) The ALJ has no authority to determine cus-
tody or visitation issues, or to set a payment schedule for the
arrears debt.

((66))) (1) When a party has advised the ALJ that they
will participate by telephone, the ALJ attempts to contact that
party on the record before beginning the proceeding or rules
on a motion. The ALJ may not disclose to the other parties
the telephone number of the location of the party appearing
by phone.

(D)) (8) In support establishment hearings, both the
NCP and CP may participate in the hearing. However, in cer-
tain cases, there is no "custodial parent" because the child or
children are in foster care.

(a) If the NCP ((fatls)) and CP both fail to appear for
hearing, see WAC 388-14A-3131.

(b) If only one of the parties appears for the hearing, see
WAC 388-14A-3132.

(c) If the NCP ((appears)) and CP both appear for hear-
ing, see WAC 388-14A-3133.

((63))) (9) In ((eertain)) some cases, there can be two
NCPs, called "joint NCPs." This happens when DCS serves a

joint support establishment notice on the marital community

made up of a husband and wife ((arejointlyserved-asuppert
establishmentnotiee)) who reside together, or on the domes-

tic partnership community made up of two registered domes-
tic partners who reside together, seeking to establish a sup-
port obligation for a ((eemmen)) child in common who is not
residing in their home.

(a) If both of the joint NCPs fail to appear for hearing,
see WAC 388-14A-3131;
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(b) If both of the joint NCPs appear for hearing, see
WAC 388-14A-3133; or

(c) One joint NCP may appear and represent the other
joint NCP.

((9Y)) (10) When ((the)) a CP ((asserts)) is granted good
cause level B (see WAC 388-422-0020), DCS notifies the CP

that ((they)) the CP will ((eentinaete)) receive documents,
notices and orders. The CP may choose to participate at any
time. Failure to appear at hearing results in a default order but

does not result in a sanction for noncooperation under WAC
388-14A-2041.

((€9))) (11) If any party appears for the hearing and
elects to proceed, ((absent-the-granting-of-a-continunanee)) the
ALJ hears the matter and enters ((aninitial-deeision-and)) a
final order based on the evidence presented, unless the ALJ
grants a continuance. The ALJ includes a party's failure to
appear in the initial decision and order as an order of default
against that party. The direct appeal rights of the party who
failed to appear ((shall-be)) are limited to an appeal on the
record made at the hearing.

AMENDATORY SECTION (Amending WSR 08-12-029,
filed 5/29/08, effective 7/1/08)

WAC 388-14A-3200 How does DCS determine my
support obligation? (1) The division of child support (DCS)
determines support obligations using the Washington state
child support schedule (the WSCSS), ((which-isfound-in))
chapter 26.19 RCW, for the establishment and modification
of support orders.

(2) When calculating child support obligations, DCS

must use the WSCSS worksheets developed by the adminis-
trative office of the courts (AOC).

(3) RCW 26.23.050 provides that every child support
order must state the monthly child support obligation as a
sum certain amount, but does not require that the support
obligation be stated in a "per month per child" amount when
more than one child is covered by the order. DCS sets sup-
port obligations in a per month per child amount whenever
possible.

(4) When DCS is calculating a support obligation for
more than one child in an administrative support establish-
ment notice, DCS may set the monthly support obligation as
an undifferentiated amount, as defined in WAC 388-14A-
4800. DCS may do this if one or more of the following are
true:

(a) The calculation involves a deviation from the stan-
dard calculation based on the existence of children from other
relationships;

(b) The support obligation is subject to the "forty-five
percent limitation" provided in RCW 26.19.065(1) and
described in WAC 388-14A-3400 (1)(a);

(c) The support obligation is subject to the self-support
reserve limitation, and the monthly support obligation is

greater than the presumptive minimum obligation of fifty
dollars per month per child; or

(d) Part IIT of the worksheets includes health care or day
care expenses.
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(5) See WAC 388-14A-8100 for rules on completing the
worksheets under the WSCSS for cases where DCS is deter-
mining support for a child in foster care.

() (6) DCS does not have statutory authority to set
the child support obligations of both the noncustodial parent
(NCP) and custodial parent (CP) in the same administrative
proceeding, except that RCW 26.09.105, 26.18.170 and
26.23.050 provide that an administrative order that sets the
NCP's child support obligation can also determine the CP's
medical support obligation.

(a) DCS orders can not set off the support obligation of
one parent against the other.

(b) Therefore, the method set forth in Marriage of Arvey,
77 Wn. App 817, 894 P.2d 1346 (1995), must not be applied
when DCS determines a support obligation.

((4)) (1) The limitations in this section apply to DCS
staff and to administrative law judges (ALJs) who are setting
child support obligations.

(8) See WAC 388-14A-4800 through 388-14A-4830 for

more information on differentiated and undifferentiated sup-
port amounts.

AMENDATORY SECTION (Amending WSR 08-12-029,
filed 5/29/08, effective 7/1/08)

WAC 388-14A-3205 How does DCS calculate my
income? (1) The division of child support (DCS) calculates a
parent's income using the best available information((;)). In

the absence of records of a parent's actual earnings, DCS
and/or the administrative law judge (ALJ) may impute a par-
ent's income under RCW 26.19.071(6) in the following order
of priority:

(a) ((Aetualineome)) Full-time earnings at the current
rate of pay;

(b) ((Estimatedinecome £ DECShas:

ertmputed—ineome—under REW-—26-19-07H6))) Full-
time earnings at the historical rate of pay based on reliable
information, such as employment security department data;

(c) Full-time earnings at a past rate of pay where infor-

mation is incomplete or sporadic;

(d) Full-time earnings at minimum wage in the jurisdic-

tion where the parent resides if the parent has a recent history
of minimum wage earnings, is recently coming off public
assistance, disability lifeline benefits, supplemental security
income, or disability, has recently been released from incar-

ceration, or is a high school student or recent high school
graduate; or

(e) Median net monthly income of year-round full-time
workers as derived from the United States bureau of census,
current population reports.

(2) DCS and the ALJ impute full time earnings at the
minimum wage to a TANF recipient in the absence of actual
income information((;-DESimputesfull-time-earnings-at-the
mintmum-wage-to-aTANEreeipient)). You may rebut the

imputation of income if you are excused from being required
to work while receiving TANF, because:
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(a) You are either engaged in other qualifying WorkFirst
activities which do not generate income, such as job search;
or

(b) You are excused or exempt from being required to
work in order to receive TANF, because of other barriers
such as family violence or mental health issues.

AMENDATORY SECTION (Amending WSR 03-20-072,
filed 9/29/03, effective 10/30/03)

WAC 388-14A-3300 How does the division of child
support require me to make my support payments to the
Washington state support registry when my support
order says to pay someone else? (1) If a support order
requires the noncustodial parent (NCP) to pay support to any-
where other than the Washington state support registry
(WSSR), the division of child support (DCS) may serve a
notice on the NCP telling the NCP to make all future pay-
ments to the WSSR.

(2? ((DGS—may—sewe—a—ﬂeﬁee—(?f—suppeﬁ—debt—eﬁ—a—neﬂ-

efder—See—\‘v%%&S-H%-S—}lé)) DCS determmes wh1ch
notice to serve on the NCP as provided in WAC 388-14A-
3302 and elsewhere in this chapter.

(3) When DCS serves a notice of support debt under
RCW 74.20A.040 or a notice of support owed under RCW
26.23.110, DCS notifies the other party to the order. See
WAC 388-14A-3315.

NEW SECTION

WAC 388-14A-3302 How does the division of child
support decide what notice to serve when there is already
an existing order for child support? (1) When the division
of child support (DCS) serves a notice under WAC 388-14A-
3300 to advise a noncustodial parent (NCP) that DCS is
enforcing a support order, DCS may serve a notice of support
debt, a notice of support debt and registration, a notice of sup-
port owed, or any other appropriate notice as provided in this
chapter.

(2) If the support order sets the amount of the support
obligation in a sum certain amount, DCS may serve a notice
of support debt on the NCP as provided in RCW 74.20A.040
and WAC 388-14A-3304.

(3) If DCS is registering a support order or income-with-
holding order issued in another state, DCS may serve a notice
of support debt and registration on the NCP, as provided in
RCW 26.21A.500, RCW 26.21A.540 and WAC 388-14A-
7100.

(4) Under RCW 26.23.110, DCS may serve a notice of
support owed on an NCP or a custodial parent (CP), as appro-
priate, if the underlying support order:

(a) Does not state the monthly support obligation as a
fixed dollar amount;

(b) Contains an escalation clause or adjustment provi-
sion for which additional information not contained in the
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support order is needed to determine the fixed dollar amount
of the support debt or the fixed dollar amount of the current
and future support obligation, or both;

(c) Provides that the NCP is responsible for a portion of
nonmedical expenses incurred on behalf of the child, but does
not reduce the amount owed to a fixed dollar amount; or

(d) Provides that either the NCP or the custodial parent
(CP) must provide medical support as provided under either
RCW 26.19.105 or 74.20A.300, but does not reduce the med-
ical support obligation to a fixed dollar amount.

(5) As of the effective date of this section, DCS does not
serve a notice of support owed under RCW 26.23.110 to
determine the NCP's proportionate share of any nonmedical
expenses other than daycare or child care expenses incurred
on behalf of the child(ren) covered by the order.

(6) The fact that an NCP or CP's request that DCS act on
his or her claim for unreimbursed nonmedical expenses is
rejected by DCS does not mean that the NCP or CP cannot
pursue reimbursement of those expenses by proceeding in
court.

(a) If a CP obtains a judgment for unreimbursed non-
medical expenses, DCS may enforce the judgment if the CP
qualifies for services under WAC 388-14A-2000.

(b) If DCS served a notice of support owed to determine
the NCP's proportionate share of nonmedical expenses at
some time before the effective date of this section and either
NCP or CP requests an annual review under RCW 26.23.110,
DCS may continue to provide annual reviews for the support
order which was the subject of the prior notice of support
owed but only for the same nonmedical expenses addressed
in the prior notice of support owed.

(7) See WAC 388-14A-3310 for the general rules for a
notice of support owed.

(a) WAC 388-14A-3311 describes the procedures for
service of a notice of support owed to:

(i) Determine the fixed dollar amount of the support debt
or the fixed dollar amount of the current and future support
obligation;

(i1) Implement an escalation clause or adjustment provi-
sion;

(iii) Convert a support order set in foreign currency using
the current rate of exchange to fix the amount of support in
U.S. dollars; or

(iv) Determine as a sum certain the NCP's proportionate
share of daycare or child care expenses paid by the NCP.

(b) WAC 388-14A-3312 describes the procedures for
service of a notice of support owed to establish a parent's
share of medical expenses and/or medical support owed for
the child or children covered by a support order.

(8) WAC 388-14A-3307 discusses how DCS proceeds
when DCS decides that a determination of controlling order
under chapter 26.21A RCW is required. Under that section,
DCS may serve a notice of support debt and registration as
provided in WAC 388-14A-7100.

(9) WAC 388-14A-3315 provides that:

(a) When DCS serves a notice of support debt or a notice
of support owed on the NCP, DCS notifies the CP and the
payee under the order, if the CP is not the payee under the
order; and
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(b) When DCS serves a notice of support owed under
WAC 388-14A-3312 on the CP, DCS notifies the NCP.

AMENDATORY SECTION (Amending WSR 08-12-029,
filed 5/29/08, effective 7/1/08)

WAC 388-14A-3310 What notice does the division of
child support serve((s-a-netice-efsupport-owed)) to estab-
lish a fixed dollar amount under an existing child support
order((z))2 (1) The division of child support (DCS) may
serve a notice of support owed under RCW 26.23.110 on ((a))
either the noncustodial parent (NCP) ((anderRCEW
26:23-110)) or the custodial parent (CP) whenever it is neces-

sary to establish a fixed dollar amount ((ef-menthly-suppert
and-acerned-supportdebt:
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*)) owed under a child support order

that was entered in Washington or by any other tribunal. This
section provides general information regarding the notice of

support owed.

(a) WAC 388-14A-3311 describes the procedures for
service of a notice of support owed on the NCP to determine
the fixed dollar amount of the support debt or the fixed dollar
amount of the current and future support obligation, includ-
ing the NCP's proportionate share of daycare or child care
expenses incurred on behalf of the child(ren); and

(b) WAC 388-14A-3312 describes the procedures for
service of a notice of support owed on either parent to estab-
lish that parent's share of medical expenses and/or medical
support owed for the child or children covered by a support
order.

(2) The notice of support owed contains an initial find-
ing, showing DCS' calculation of the fixed dollar amount of:

(a) The current and future support obligation;

(b) Any support debt owed: or

(c) Both amounts.

(3) The notice of support owed facilitates enforcement of
the underlying support order by implementing the terms of
the order, but it cannot modify the terms of the order.

(4) The reasons that DCS may serve a notice of support
owed include, but are not limited to:

(a) The support order sets a support obligation but does
not state the monthly support obligation as a fixed dollar
amount;

(b) DCS is implementing the adjustment or escalation
provision of a court order;

(¢) The support order provides that the NCP is responsi-
ble for paying for a portion of daycare or child care expenses
incurred on behalf of the child(ren), but does not reduce the
amount owed to a fixed dollar amount. DCS serves the notice
of support owed to determine the NCP's proportionate share
of those expenses:; or

(d) The support order provides that either the NCP or the
CP must provide medical support as required under either
RCW 26.19.105 or 74.20A.300, but does not reduce the med-
ical support obligation to a fixed dollar amount.

(5) Because of the different purposes for which DCS
may serve a notice of support owed under RCW 26.23.110,
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DCS has developed two separate forms to use for the notice
of support owed:

(a) The basic form used by DCS to establish a fixed dol-
lar amount owed by an NCP under an existing child support
order is called the notice of support owed.

(b) DCS developed a special form called the "notice of
support owed - medical support" which is used only for the
following purposes:

(i) To notify an obligated parent of the obligation to pay
a portion of the premium for health insurance provided by the
other parent or state of Washington; or

(i1) To determine a fixed dollar amount for uninsured

medical expenses incurred on behalf of the children and to
demand payment of the obligated parent's proportionate
share when a support order requires the obligated parent to
pay a specific percentage of uninsured medical expenses.

(6) For the purposes of this chapter, the term "notice of
support owed" includes "notice of support owed" and "notice
of support owed - medical support."

(7) DCS serves a notice of support owed on the NCP or
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¢c) An
incorrect.

(13) A notice of support owed becomes final and subject
to immediate income withholding and enforcement as pro-
vided in WAC 388-14A-3316.

(14) An objection or request for hearing on a notice of
support owed may be timely or untimely:

(a) WAC 388-14A-3317 discusses what happens if a par-
ent makes a timely request for hearing; and

(b) WAC 388-14A-3318 discusses what happens if a
parent makes an untimely request for hearing.

(15) WAC 388-14A-3320 provides general information
regarding an administrative hearing on a notice of support
owed.

(16) WAC 388-14A-3330 provides information regard-
ing the annual review of a notice of support owed.

(17) For the purposes of this section and WAC 388-14A-
3311 through 388-14A-3330, the term "payee" includes
"physical custodian," "custodial parent," or "party seeking

art of a support debt that neither party claims is

the CP, as appropriate, like a summons in a civil action or by
certified mail, return receipt requested.
(8) WAC 388-14A-3315 provides that, when DCS

serves a notice of support owed on one party, DCS notifies
the other party to the support order by sending a form called
the notice to payee, and encloses a copy of the notice that was
served.

(a) After service on the NCP, DCS mails a notice to
payee to the CP and to the payee under the order, if the CP is
not the payee under the order.

(b) After service on the CP, DCS mails a notice to payee
to the NCP.

(9) In a notice of support owed, DCS includes:

(a) The information required by RCW 26.23.110;

(b) Any provision or factors contained in the underlying
order regarding how to calculate the monthly support or the
amounts claimed for medical support;

(c) Any other information not contained in the order that
DCS used to calculate the amounts in the notice; and

(d) Notice of the right to request an annual review of the

order or a review on the date given in the order for an annual
review, if any. WAC 388-14A-3330 describes the proce-

dures for the annual review of a notice of support owed.

(10) A notice of support owed fully and fairly informs
the parties of the rights and responsibilities in this section.

(11) After service of a notice of support owed, the recip-
ient of the notice (which could be either the CP or the NCP,
as appropriate,) must make all support payments required by
the notice to the Washington state support registry (WSSR).
DCS does not credit payments made to any other party after
service of a notice of support owed except as provided in
WAC 388-14A-3375.

(12) The need to serve a notice of support owed does not
require DCS to cease all enforcement actions on a case. At
any time, DCS may enforce:

(a) A fixed or minimum dollar amount for monthly sup-

port stated in the court order or a prior administrative order
entered under this section;

(b) Any part of a support debt that has been reduced to a
fixed dollar amount by a court or administrative order; and

reimbursement."”

NEW SECTION

WAC 388-14A-3311 How does DCS prepare a notice
of support owed to determine amounts owed to establish
a fixed dollar amount under an existing child support
order? (1) The division of child support (DCS) serves a
notice of support owed under RCW 26.23.110, WAC 388-
14A-3310 and this section on the noncustodial parent (NCP)
to determine the fixed dollar amount of the support debt, the
fixed dollar amount of the current and future support obliga-
tion, or both.

(2) DCS may serve a notice of support owed on the NCP
to determine the fixed dollar amount of the current and future
support obligation when a support order provides that the
NCP's support obligation is:

(a) A certain percentage of the NCP's gross or net earn-
ings;

(b) Set as a sum-certain amount, but the amount is to be
paid other than monthly; or

(c) To be determined by some other formula or method
requiring the use of information that is not contained in the
order, including currency conversion when DCS is enforcing
a support order which sets the support amount in a foreign
currency.

(3) DCS may serve a notice of support owed on the NCP
to determine the amount of the NCP's share of daycare or
child care expenses for the children when the support order
sets the NCP's obligation as a percentage or proportion of
those expenses. A custodial parent (CP) seeking reimburse-
ment for daycare or childcare expenses for the child(ren)
must:

(a) Apply for full collection services at the time of the
request, unless the CP already has an open full collection case
with DCS;

(b) Have paid the daycare or child care expenses before
seeking reimbursement through DCS;

(c) Provide proof of payment of those expenses;
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(d) Complete the forms provided by DCS for the claim,
or at a minimum present the required information and docu-
mentation in a format similar to that in the DCS forms; and

(e) Declare under penalty of perjury that he or she has
asked the NCP to pay his or her share of the daycare or child
care expenses or provide good cause for not asking the NCP
for payment.

(4) DCS' denial of a request from either the CP or the
NCP to serve a notice of support owed under this section does
not affect either party's ability to bring an action in another
tribunal to enforce a claim for the other party's proportionate
share of expenses paid for the children. Either party may file
an action in court to:

(a) Make a claim for reimbursement of daycare or child-
care expenses;

(b) Make a claim for reimbursement of any other child
rearing expenses; or

(c) Seek any other kind of relief against the other party.

(5) DCS may serve a notice of support owed under this
section on the NCP to implement an escalation clause or
adjustment provision for which additional information not
contained in the support order is needed to determine the
fixed dollar amount of the support debt or the fixed dollar
amount of the current and future support obligation.

(6) Whenever DCS serves a notice of support owed on
the NCP under subsections (2), (3) or (5) above, that notice
may also include a determination of the fixed dollar amount
of:

(a) Any support debt owing;

(b) Any amount paid by the NCP that exceeds his or her
actual current and future support obligation; and

(c) Any amount paid by the NCP that exceeds his or her
actual share of day care or child care expenses.

(7) If DCS is preparing a notice of support owed as part
of an annual review, the notice may also include a determina-
tion of the fixed dollar amount of:

(a) Any support debt owed by the NCP; and

(b) Any amounts calculated under an order resulting
from a previous notice of support owed that exceed the NCP's
actual obligation after actual income or expenses are consid-
ered.

(8) If the notice of support owed contains a determina-
tion that the amount owed by the NCP under the previous
notice of support owed (if any) is more than his or her actual
current and future support obligation or his or her actual share
of expenses, the notice addresses how the difference may be
credited or repaid, in the absence of an agreement between
the parties.

(a) Any overpayment may be applied an as offset to non-
assistance child support arrears owed by the NCP on that case
only.

(b) If there is no nonassistance debt owed on the case, the
reimbursement must be in the form of a credit against the
NCP's future child support obligation:

(1) Spread equally over a twelve-month period starting
the month after the administrative order becomes final; or

(ii) In a case where the underlying order provides that the
NCP's support obligation will end in less than twelve months,
spread equally over the remaining life of the order.
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(9) In a notice of support owed under this section, DCS
includes:

(a) The information required by RCW 26.23.110 and
WAC 388-14A-3110;

(b) A description of any provisions or factors contained
in the underlying order regarding how to calculate the
monthly support obligation or the amounts claimed for non-
medical expenses; and

(¢) Any other information not contained in the order that
DCS used to calculate the amounts in the notice.

AMENDATORY SECTION (Amending WSR 08-12-029,
filed 5/29/08, effective 7/1/08)

WAC 388-14A-3312 The division of child support
serves a notice of support owed ((fer-unreimbursed-med-
teal-expenses)) to establish a fixed dollar amount owed

((under-a-ehild-support-order)) by either parent for med-

ical support. (1) ((Fhe-division-of-child-support{DECS)may
serve-anotice-of support-owedforunretmbursed-medieal
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an-annual-review-of the-order:
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(a) On either the noncustodial parent (NCP) or the custo-
dial parent (CP), as appropriate, in order to:

(i) Establish as a sum certain and collect the obligated
parent's proportionate share of uninsured medical expenses
owed to the parent seeking reimbursement. This process is
called reimbursement of uninsured medical expenses;

(ii) Establish as a sum certain and collect the obligated
parent's monthly payment toward the premium currently
being paid by the other parent for insurance coverage for the
child; or

(ii1) Establish and collect amounts owed under both sub-
sections (a)(i) and (a)(ii) of this section.

(b) On the NCP in order to establish as a sum certain and
collect the NCP's monthly payment toward the premium paid

by the state for managed care coverage for the child, if the
child receives state-financed medical coverage through the
department under chapter 74.09 RCW for which there is an
assignment.

(2) Unless otherwise specified in the order, each parent's
proportionate share of uninsured medical expenses and med-
ical insurance premiums is the same as the proportionate
share of income shown on the Washington state child support
schedule worksheet that was completed as part of the support
order.

(a) On occasion, a tribunal may specify that medical sup-
port obligations are to be shared between the parents at a dif-
ferent percentage than the one on the worksheet.

(b) DCS follows the terms of the underlying order when
serving a notice of support owed under this section.

(3) WAC 388-14A-4111 and 388-14A-4112 set out
some of the reasons why DCS may decline a party's request
to enforce a medical support obligation.

(4) Only a CP who is both a parent and a party to the sup-
port order may ask DCS to serve a notice of support owed on
the NCP under subsection (1)(a) of this section. If the CP is
not both a parent and a party to the support order, DCS' denial
of the request does not affect the CP's ability to bring an
action in another tribunal to enforce the CP's claim against
the NCP for medical support. The CP may file an action in
court to:

(a) Make a claim for reimbursement of uninsured medi-
cal expenses;

(b) Make a claim for a monthly contribution toward any
insurance coverage provided by the CP; or

(c) Seek both kinds of relief against the NCP.

(5) DCS may serve a notice of support owed on the NCP
under subsection (1)(b) of this section without regard to the
CP's status as a parent or party to the order, if the child
receives state financed medical coverage through the depart-
ment under chapter 74.09 RCW for which there is an assign-
ment.

(6) Except as limited in subsection (4) above, either the
NCP or the CP may ask DCS to serve a notice of support
owed on the other party to the support order in order to estab-

&4))) Depending on the specific requirements of the
child support order, and only if the case meets the criteria set
out in WAC 388-14A-4111, the division of child support

lish the obligated parent's proportionate share of uninsured
medical expenses as a sum certain amount if the support

(DCS) may serve a notice of support owed under RCW
26.23.110, WAC 388-14A-3310 and this section:

order establishes such an obligation. The parent seeking
reimbursement for uninsured medical expenses must:
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(a) Apply for full collection services at the time of the

Washington State Register, Issue 11-13

tain amount and the medical expenses include premiums for

request, unless the parent already has an open full collection

health insurance for the child(ren) covered by the order, DCS

case with DCS;:

(b) Have paid the uninsured medical expenses before

seeking reimbursement through DCS;
(c) Provide proof of payment of at least five hundred dol-

reviews the order to determine whether it provides for a
monthly payment toward the premium when the obligated
parent does not have insurance available through his or her
employer or union.

lars in uninsured medical expenses;
(d) Complete the forms provided by DCS for the claim,

or at a minimum present the required information and docu-
mentation in a format similar to that in the DCS forms; and

(e) Declare under penalty of perjury that he or she has
asked the obligated parent to pay his or her share of the unin-

sured medical expenses or provide good cause for not asking
the obligated parent.

(1) If the uninsured medical expenses have been incurred

within the last twelve months, this requirement is waived;
and

(i1) If the obligated party denies having received notice

(a) If the order does not have such a requirement, DCS
includes the health insurance premiums in the claim for reim-
bursement of uninsured medical expenses, but limits the obli-
gated parent's obligation as provided in subsections (11) and
(12) of this section.

(b) If the order does have such a requirement, DCS
serves a notice of support owed which:

(1) Includes the health insurance premiums in the claim
for reimbursement of uninsured medical expenses; and

(ii) If appropriate, includes the provisions necessary to
establish a monthly contribution which represents the obli-
gated parent's proportionate share of the premium paid by the

that the other party was seeking reimbursement for uninsured
medical expenses or support, the service of the notice of sup-

other parent (not to exceed twenty-five percent of the obli-
gated parent's basic support obligation), if the obligated par-

port owed constitutes the required notice.
(7) A party's request that DCS serve a notice of support

ent is not already providing health insurance coverage for the
child(ren).

owed to establish the other parent's obligation for medical
support, including reimbursement for uninsured medical

(10) There are two circumstances under which DCS may
serve a notice of support owed to establish the amount owed

expenses: by an obligated parent as a monthly payment toward the pre-
(a) May be for a period of up to twenty-four consecutive mium paid for coverage by the other parent or the state. DCS
months; may serve the notice of support owed when the support order:

(b) May include only medical services provided after

July 21, 2007,
(c) May not include months which were included in a

(a) Specifically provides that the obligated parent's med-
ical support obligation under RCW 26.09.105 (1)(c) is to pay
a monthly payment toward the premium instead of providing

prior notice of support owed for medical support or a prior

health insurance coverage, but does not set that obligation as

judgment;
(d) Need not be for the twenty-four month period imme-
diately following the period included in the prior notice of

a sum certain; or
(b) Provides that, if health insurance is not available
through the obligated parent's employer or union at a cost not

support owed for medical support;
(e) May include a claim for the obligated parent's propor-

to exceed twenty-five percent of the obligated parent's basic
support obligation, the obligated parent must pay a monthly

tionate share of any health insurance premiums paid by the

payment toward the premium but does not set that obligation

requesting parent after July 21, 2007, but this type of claim is

as a sum certain. In this situation, DCS serves the notice of

limited as provided in subsections (11) and (12) of this sec-

support owed to establish a monthly payment toward the pre-

tion; and
(f) May include a request that DCS establish a monthly

mium paid only if the obligated parent is not already provid-
ing coverage for the children.

payment toward the premium representing the obligated par-
ent's proportionate share of the premium paid by the request-

(11) DCS may collect a maximum of twenty-five percent
of the obligated parent's basic support obligation for medical

ing parent only for premiums paid for health insurance cover-
age provided after September 30, 2009.
(8) The party seeking reimbursement must ask DCS to

premium costs claimed by the requesting party.
(12) DCS may not collect for medical premium costs
claimed by the requesting party through either the monthly

serve a notice of support owed for medical support within

payment toward the premium or the reimbursement of unin-

two years of the date that the uninsured medical expense or
premium was incurred.

(a) The fact that a request that DCS serve a notice of sup-

sured medical expenses if the obligated parent is providing
accessible health insurance coverage for the child. The obli-
gated parent is only required to pay those costs if he or she is

port owed for medical support is denied, either in whole or in

not providing accessible health insurance coverage for the

part, does not mean that the party cannot pursue reimburse-

child.

ment of those uninsured medical expenses by proceeding in
court.

(b) If a party obtains a judgment for reimbursement of

(13) Once DCS serves a notice of support owed under
this section that establishes a medical support obligation rep-
resenting the obligated parent's proportionate share of the

uninsured medical expenses or other type of medical support,
DCS enforces the judgment.

(9) When either party asks DCS to serve a notice of sup-

premium paid by the other parent, the obligated parent is not
required to reimburse the other parent for any amounts of that
proportionate share of the premium which are not paid

port owed under this section to establish the other party's pro-

because those amounts exceed twenty-five percent of the

portionate share of uninsured medical expenses as a sum cer-
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(a) That portion of the obligated parent's proportionate
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twenty-five percent of the obligated parent's basic support

share of the premium for a month that is not included in the

obligation.

obligated parent's monthly payment toward the premium may
not be recovered by a later claim for unreimbursed medical

expenses; and
(b) The obligation to contribute a proportionate share of

(18) If the notice of support owed contains a determina-

tion that the order resulting from a previous notice of support
owed calculated a medical support obligation that differed
from the obligated parent's actual obligation after actual

other uninsured medical expenses is not affected by the
establishment of a medical support obligation for medical
premiums paid by the requesting parent under this section.
(14) Once DCS serves a notice of support owed under
this section that establishes a monthly payment toward the
premium which represents the NCP's proportionate share of
the premium paid by the state, the NCP is not required to

expenses or updated proportionate shares owed are consid-
ered, the notice may address how any difference may be cred-
ited or repaid in the absence of any agreement between the
parties.

(19) If the obligated parent is the NCP, any amounts
((ewing-determined-by)) owed under a previous notice of

support owed exceeding the actual obligation after actual

reimburse the state for any amounts of that proportionate

expenses or updated proportionate shares owed are consid-

share of the premium which are not paid because those

ered in the final administrative order are added to the NCP's

amounts exceed twenty-five percent of the NCP's basic sup-

port obligation.
(15) An NCP who wants DCS to enforce the CP's medi-

support debt ((en-the-main-ease)).
((B5))) (a) Amounts owed to the CP are added to the
unassigned arrears on the case.

cal support obligation must first apply for full child support
enforcement services.

(a) DCS enforces a CP's medical support obligation only

(b) Amounts owed to reimburse the state for medicaid or

other state-financed medical coverage through the depart-
ment under chapter 74.09 RCW for which there is an assign-

as provided under WAC 388-14A-4112.
(b) If the parties already have an open full enforcement

ment are added to the main case as permanently assigned
arrears.

case with DCS, DCS opens up a new case which is called the
medical support case, and the previously-existing case is
called the main case.

(c) If the parties do not already have an open full

(20) If the obligated parent is the CP, any amounts
((ewing-determined-by)) owed under a previous notice of

support owed exceeding the actual obligation after actual
expenses are considered in the final administrative order are

enforcement case with DCS, DCS opens two cases:

(1) The case where DCS is acting on NCP's request to
enforce CP's medical support obligation is called the medical
support case; and

(i1) The case where DCS is enforcing the underlying sup-

port order and collecting from the NCP is called the main
case.

(16) In a notice of support owed under this section, DCS
includes the information required by RCW 26.23.110, and:

(a) The factors stated in the order regarding medical sup-
port;

(b) A statement of uninsured medical expenses and a
declaration by the parent seeking reimbursement; and

(c) Any other information not contained in the order that
DCS used to calculate the amounts in the notice.

(17) Whenever DCS serves a notice of support owed

under this section, that notice may also include a determina-
tion of the fixed dollar amount of:

(a) Any medical support debt owed by the obligated par-
ent;

(b) Any amounts owed by the obligated parent under a
previous notice of support owed that exceed the obligated
parent's actual monthly obligation to pay a proportionate
share of the premium after actual expenses or updated pro-
portionate shares owed are considered, but not to exceed
twenty-five percent of the obligated parent's basic support
obligation; and

(c) Any amounts owed by the obligated parent under a
previous notice of support owed that are less than the obli-
gated parent's actual monthly obligation to pay a proportion-
ate share of the premium after actual expenses or updated
proportionate shares owed are considered. but not to exceed

paid in the following order:

(a) Any amount owed by the CP to the NCP is applied as
an offset to any nonassistance child support arrears owed by
the NCP on the main case only; or

(b) If there is no debt owed to the CP on the main case,
payment of the amount owed by the CP is in the form of a
credit against the NCP's future child support obligation:

(i) Spread equally over a twelve-month period starting
the month after the administrative order becomes final((;-but
netto-exeeed-tenpereent-of the-eurrent suppert-ameunt)); or

(ii) When the future support obligation will end under
the terms of the order in less than twelve months, spread
equally over the life of the order((;butnette-exeeed-tenper-
eent-of the-eurrentsuppert-ameunt)).

(c) If the amount owed by the CP exceeds the amount
that can be paid off using the methods specified in subsec-
tions (a) and (b) of this section, DCS uses the medical support
case to collect the remaining amounts owed using the reme-
dies available to DCS for collecting child support debts.

(((H6)H-either the-obligated parent-or the-parentseeking

videdHn-WAC38E14A-33185))
((H#9)) 21) If both the CP and the NCP request that
DCS serve a notice of support owed ((forunretmbursed-med-
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teal-expenses)) under this section on the other party, those
notices remain separate and may not be combined.

(a) The office of administrative hearings (OAH) may
schedule consecutive hearings but may not combine the mat-
ters under the same docket number.

(b) The administrative law judge (ALJ) must issue two
separate administrative orders, one for each obligated parent.

((26))) (22) DCS does not serve a second or subsequent
notice of support owed ((ferunretmbursedmedieal
expenses)) under this section on an obligated parent until the
party seeking reimbursement once again meets the conditions
set forth in WAC ((38814A-3318)) 388-14A-3330.

AMENDATORY SECTION (Amending WSR 08-12-029,

filed 5/29/08, effective 7/1/08)

WAC 388-14A-3315 When DCS serves a notice of
support debt or a notice of support owed ((er—notiee-of

stpport-owedtorwnreimbursed-medieal-expenses)), we
notify the other party to the child support order. (1) ((Fhe
i) ¢ ehild BES ] . |

feA—netice—of support—debt—under WAC38814A-
3304)) When the division of child support (DCS) needs to
notify the parties that DCS is enforcing a previously-entered
support order, DCS serves the appropriate notice under WAC
388-14A-3302. DCS may serve a notice of support owed on
either the noncustodial parent (NCP) or the custodial parent
(CP), as provided in WAC 388-14A-3310.

(2) After DCS serves a notice of support debt or a notice
of support owed, DCS notifies the other party to the order by
sending a form called the notice to payee, with a copy of the
notice that was served, when DCS receives proof of service.

(3) DCS serves a notice of support debt or a notice of
support owed on the NCP when DCS is enforcing an order
that sets the NCP's support obligation. After service of the
notice on the NCP:

(a) DCS sends the notice to payee to the CP, if the CP is
the payee under the order; and

(b) DCS sends the notice to payee to the CP and to the
payee under the order. if the CP is not also the payee under
the order.

(4) DCS serves a notice of support owed on the CP when
DCS is enforcing an order that sets the CP's medical support
obligation. After service of the notice on the CP, DCS sends
the notice to payee to the NCP.

(5) DCS sends the notice to payee by first class mail to
the last known address ((ef-the-payee)) DCS has on file, and
encloses a copy of the notice that was served ((enthe NEPR)).

(())) (2) In a notice to payee, DCS informs the payee of
the right to file a request with DCS for a hearing on ((&)) the
notice of support owed ((mée%%%—#%-%%—l—@—a-ﬂeﬁee

%&388—%4%:—3%4—2—)) or ((&)) the notlce of support debt
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((onder-WAC388-14A-3304)) within twenty days of the date
of a notice to payee that was mailed to a Washington address.
((¢)) (b) If the notice to payee was mailed to an out-of-
state address, the payee may request a hearing within sixty
days of the date of the notice to payee.
((3))) (6) The effective date of a hearing request is the
date DCS receives the request.

(€6 WhenDES—serves—anotice—of suppert-ewedfor

) . ’
I“ﬁf; E;mh.'flssi ﬁﬁdl.s“} CXpeRSes “ﬁdff AC3EE ]1. 7x 55.12
bursement:))

NEW SECTION

WAC 388-14A-3316 When can a notice of support
owed become a final order? (1) The division of child sup-
port (DCS) may serve a notice of support owed on either the
noncustodial parent (NCP) or the custodial parent (CP), as
described in WAC 388-14A-3310.

(2) The notice of support owed becomes a final adminis-
trative order subject to immediate income withholding and
enforcement without further notice under chapters 26.18,
26.23, 74.20, and 74.20A RCW unless one of the parties, no
matter which one was served with the notice, contacts DCS
within the time limits provided in this section and:

(a) Objects to the notice;

(b) Requests a hearing;

(c) Negotiates and signs an agreed settlement as pro-
vided in WAC 388-14A-3600; or

(d) Obtains a stay from the superior court.

(3) DCS treats any objection to the notice of support
owed as a request for hearing on the notice.

(4) If a timely objection is filed, DCS cannot enforce the
contested amounts claimed in the notice of support owed
until a final order as defined in this section is entered.

(a) WAC 388-14A-3317 discusses what happens if a
party makes a timely objection or request for hearing on a
notice of support owed.

(b) Even after a timely objection, DCS may still enforce
those parts of the support obligation listed in WAC 388-14A-
3310(10).

(5) To be timely, the party must object within the follow-
ing time limits:

(a) Within twenty days of service, if the notice was
served in Washington state.

(b) Within sixty days of service, if the notice was served
outside of Washington state.

(6) The effective date of an objection or hearing request
is the date that DCS receives the objection or request for
hearing.

(7) After a timely request for hearing, the final order is
one of the following, whichever occurs latest:

(a) An agreed settlement or consent order under WAC
388-14A-3600; or

(b) A final order as defined in WAC 388-14A-6105 and
further described in WAC 388-14A-6115.

(8) WAC 388-14A-3318 describes what happens when a
party makes an untimely request for hearing on a notice of
support owed.
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(9) RCW 26.23.110 provides that if a party who receives
a notice of support owed does not initiate an action in supe-
rior court and serve notice on DCS and on the other party to
the support order within twenty days after service of the
notice, that party is considered to have made an election of
remedies. This means that the party (either the CP or the
NCP) must exhaust the administrative remedies under chap-
ter 26.23 RCW before bringing a court action to challenge the
notice.

AMENDATORY SECTION (Amending WSR 08-12-029,
filed 5/29/08, effective 7/1/08)

WAC 388-14A-3317 ((Whatis-an-annualreview-ofa

support-orderunder REW2623-1140)) What happens if a

party makes a timely request for hearing on a notice of
support owed? (1) (REW26:23H0-providesforanannual

review-of the suppert-orderwhich-was-previoushy-thesubfeet

3318)) A party who has been served with a notice of support
owed may make a timely or untimely objection to the notice.

WSR 11-12-006

(a) A timely request for hearing on a notice of support
owed is an objection made within the time limits of WAC
388-14A-3316.

(b) WAC 388-14A-3318 describes what happens when
the party files an untimely objection.

(2) When the division of child support (DCS) serves a
notice of support owed, DCS sends a notice to payee as pro-
vided in WAC 388-14A-3115. The party who receives the
notice to payee has the right to object to the notice of support
owed.

(3) If either party makes a timely request for hearing,

DCS submits the hearing request to the office of administra-
tive hearings (OAH) for scheduling.

(4) OAH sends a notice of hearing by first class mail to
all parties at their addresses last known to DCS, notifying
each party of the date, time and place of the hearing.

(5) DCS, the noncustodial parent (NCP) and the custo-
dial parent (CP) are all parties to a hearing on a notice of sup-
port owed.

(6) A timely request for hearing stops the notice from

becoming a final order, but DCS may still enforce those parts
of the support obligation listed in WAC 388-14A-3310(12).

In addition, any party may request that the administrative law
judge (ALJ) enter a temporary support order under WAC

388-14A-3850.
(7) See WAC 388-14A-3320 for general information
regarding a hearing on a notice of support owed.

AMENDATORY SECTION (Amending WSR 08-12-029,
filed 5/29/08, effective 7/1/08)

WAC 388-14A-3318 ((Whatis-anannualreview-ofa
notice-of-supportowedunder-WAC38814A-33142)) What
happens if a party makes an untimely request for hearing
on a notice of support owed? (1) (REW-26-23-1H0-pro-

oo f ] - c i ] hie]
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A party who has been served with a notice of support owed
may make a timely or untimely objection to the notice.

(a) WAC 388-14A-3117 describes what happens when
the party files a timely objection.

(b) An objection which is not made within the time limits
of WAC 388-14A-3116 is an untimely objection.

(2) The division of child support (DCS) continues to
enforce the administrative order that resulted from the notice
of support owed even if one of the parties files a late request
for hearing.

(3) If DCS receives the late hearing request within one
year of the date of service of the notice, the party requesting
the hearing is not required to show good cause to have a hear-
ing on the merits of the notice.

(4) If the party who has been served with a notice of sup-
port owed files an untimely request for hearing, he or she

must show good cause for filing the late hearing request if the
request is filed more than one year after service of the notice.

See WAC 388-14A-3500 regarding good cause for filing a
late request for hearing.

AMENDATORY SECTION (Amending WSR 08-12-029,
filed 5/29/08, effective 7/1/08)

WAC 388-14A-3320 What happens at a hearing on a
notice of support owed? (1) ((A-hearing-en-anotice-of sup-
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€8})) This section provides general information regard-

ing hearings on a notice of support owed.

(2) Either the noncustodial parent (NCP) or the custodial
parent (CP) may request a hearing on a notice of support
owed.

(3) The division of child support (DCS) serves two basic
types of notice of support owed:

(a) The initial notice of support owed served to establish
a sum certain amount for a support obligation under an exist-
ing order, as described in WAC 388-14A-3310; and

(b) A notice of support owed served as part of the annual
review under RCW 26.23.110, as described in WAC 388-
14A-3330.

(4) WAC 388-14A-3310(5) describes the two different
forms created by DCS which are used for different types of
notice of support owed:

(a) The specialized "notice of support owed - medical
support" is used only for specific purposes related to the med-
ical support obligations of either parent; and

(b) The notice of support owed is served on the NCP for
all other purposes under RCW 26.23.110 and WAC 388-
14A-3311.

(5) DCS and the parties may enter a consent order or
agreed settlement instead of proceeding to hearing any time a
parent has requested a hearing on a notice of support owed
served by DCS. See WAC 388-14A-3600 for the rules
regarding consent orders and agreed settlements.

(6) A hearing on a notice of support owed is only for:

(a) Interpreting the underlying order for support and any
modifying orders;

(b) Determining whether a condition precedent set in the

underlying order was met;

(c) Determining the amount of monthly support as a

fixed dollar amount;

(d) Determining the difference between the obligation
calculated in the order resulting from the previous notice of
support owed and the actual amount owed for the period cov-
ered by the previous notice of support owed; and

(e) Determining the amount of accrued arrears or over-
payment for daycare expenses or medical support through the
last day of the month before the hearing, or of the month in
which the hearing was held; this date is determined at the dis-
cretion of the administrative law judge (ALJ) if not agreed
upon by the parties.

(7) A hearing on an initial notice of support owed is not
for:

(a) Changing or deferring the support provisions of the

underlying order; or
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(b) Setting a payment schedule on any support amount or
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NEW SECTION

support debt that was not covered by the notice which is the
subject of the hearing.

(8) A hearing on the annual review of a notice of support
owed must comply with this section, but in addition must
determine:

(a) Whether there is a difference between the obligation
calculated in the order resulting from the previous notice of
support owed and the actual obligation for that period after
actual expenses or income are considered; and

(b) How that difference should be resolved.

(9) The party who requested the hearing has the burden
of proving any defenses to liability that apply under WAC
388-14A-3370 or that the amounts stated in the notice of sup-
port owed are incorrect.

((693)) (10) The office of administrative hearings (OAH)
sends a notice of hearing to DCS, the NCP ((;-te-the-division
of childsuppertPES);)) and ((to)) the ((eustodial-parent
©)CP((3)). The NCP and the CP each may participate in the
hearing as an independent party.

(((9))) (11) If only one party appears ((and—-wishes—te

proeeed-with)) for the hearing, the ((administrativelawjudge

AER)) ALJ may entertain requests for a continuance, and if
there is no continuance granted. the ALJ holds a hearing and

issues an order based on the evidence presented ((er-econtin-
ues-the-hearing)). ((See)) The provisions of WAC 388-14A-
6110 and 388-14A-6115 ((te)) determine if the ALJ enters an
initial order or a final order.

((€8))) An order issued under this subsection includes an
order of default against the nonappearing party and limits the
appeal rights of the nonappearing party to the record made at
the hearing.

((#Y)) (12) If neither the NCP nor the CP appears or
wishes to proceed with the hearing, the ALJ issues an order of
default against both parties.

((EH)) (13) If either party requests a late hearing on a
notice of support owed, that party must show good cause for
filing the late hearing request, as provided in WAC 388-14A-
3500.

((H2)) (14) For purposes of this section, the terms
"payee" and "CP" are used interchangeably and can mean
either the CP, the payee under the order or both, except that a
CP who is not also the payee under the support order may not
ask DCS to serve a notice of support owed for unreimbursed
medical expenses under WAC 388-14A-3312.

(15) This section, WAC 388-14A-3323, 388-14A-3324,
388-14A-3325 and 388-14A-6300 describe the duties of the
ALJ in a hearing on a notice of support owed.

(16) Additional information regarding hearings on the
notice of support owed can be found in the following sec-
tions:

(a) WAC 388-14A-3323 describes a hearing on a notice
of support owed served under WAC 388-14A-3311; and

(b) WAC 388-14A-3324 describes a hearing on a notice
of support owed served under WAC 388-14A-3312.

(17) WAC 388-14A-3330 describes the annual review of
a notice of support owed.

WAC 388-14A-3323 What happens in a hearing on
a notice of support owed served under WAC 388-14A-
3311? (1) A hearing on a notice of support owed served
under WAC 388-14A-3311 is subject to WAC 388-14A-
3320 and this section.

(2) A hearing on a notice of support owed served under
WAC 388-14A-3311 is only for the purpose of determining
the amounts owed by the noncustodial parent (NCP) that are
not stated as a fixed dollar amount in the underlying support
order, either as part of the monthly support obligation or for
nonmedical expenses of the children. See WAC 388-14A-
3324 for the rules concerning a hearing on a notice of support
owed for medical support.

(3) The administrative law judge (ALJ) must determine
some or all of the following, depending on what was
requested in the notice of support owed:

(a) The amount of monthly support as a fixed dollar
amount;

(b) Any accrued arrears;

(c) Any difference between the NCP's obligation under a
previous notice of support owed and his or her actual obliga-
tion after actual income or expenses are considered; and

(d) The amount of the NCP's share of nonmedical
expenses for the children, including:

(1) The amount that the NCP must pay each month as his
or her ongoing share of daycare and child care expenses for
the children; and

(i) Whether the custodial parent (CP) has provided suf-
ficient proof of payment of daycare and child care expenses
for the children; and

(iii) The amount of NCP's accrued debt for daycare and
child care expenses.

(4) If the ALJ determines that the NCP's obligation under
a previous notice of support owed is more than his or her
actual obligation under the order after actual expenses or
income are considered, the ALJ may not set a payment sched-
ule on the support debt.

(5) If the ALJ determines that the NCP's obligation under
a previous notice of support owed is less than his or her actual
obligation under the order after actual expenses or income are
considered, and the parties cannot agree on how the overpay-
ment may be credited or repaid, the ALJ must enter an order
providing that any difference may be:

(a) Applied as an offset to any nonassistance child sup-
port arrears owed by the NCP to the CP.

(b) In the form of a credit against the NCP's future child
support obligation:

(1) Spread equally over a twelve-month period starting
the month after the administrative order becomes final; or

(i1) When the future support obligation will end under
the terms of the order in less than twelve months, spread
equally over the life of the order.

(c) Paid in the form of a direct reimbursement by the CP
to the NCP, but only with the consent of the CP, unless sup-
port has been assigned to the state.
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NEW SECTION

WAC 388-14A-3324 What happens in a hearing on a
notice of support owed served under WAC 388-14A-
3312? (1) A hearing on a notice of support owed for medical
support served under WAC 388-14A-3312 is subject to WAC
388-14A-3320 and this section. See WAC 388-14A-3323 for
the rules concerning a hearing on a notice of support owed
under WAC 388-14A-3311.

(2) A hearing on a notice of support owed served under
WAC 388-14A-3312 is only for the purpose of determining:

(a) Issues regarding the reimbursement of uninsured
medical expenses, such as:

(1) Whether the party on whom the notice was served is
obligated under a support order to pay for uninsured medical
expenses for the children covered by the order;

(i1) Whether the party seeking reimbursement has pro-
vided sufficient proof of payment for uninsured medical
expenses for the children;

(iii) The total amount of uninsured medical expenses
paid by the party seeking reimbursement;

(iv) The obligated parent's share of the uninsured medi-
cal expenses;

(v) The amount, if any, the obligated parent has already
paid to the party seeking reimbursement;

(vi) Whether the obligated parent provided coverage
during the time in question if reimbursement of medical pre-
mium costs is requested; and

(vii) The amount owed by the obligated parent to the
party seeking reimbursement for unreimbursed medical
expenses.

(b) Issues regarding a monthly payment toward the pre-
mium paid for coverage for the children, such as:

(i) Whether the support order requires the obligated par-
ent to pay when the obligated parent does not provide cover-
age;

(i) Whether the obligated parent is currently providing
coverage, or did so during the time period in question;

(ii1) The amount of the premium paid by the other parent
or by the state to cover the child(ren);

(iv) The obligated parent's proportionate share of the
premium;

(v) The amount, if any, the obligated parent has already
contributed toward health insurance premiums paid by the
other parent or the state for the time period in question; and

(vi) The monthly amount to be paid by the obligated par-
ent as his or her proportionate share of the health insurance
premium.

(3) If the administrative law judge (ALJ) determines that
the uninsured medical expenses claimed by the party seeking
reimbursement do not amount to at least five hundred dollars,
the ALJ:

(a) May not dismiss the notice on this basis;

(b) Must make the determinations listed in subsection
(2)(a) above.

(4) In an annual review hearing under WAC 388-14A-
3330, the ALJ may not set a payment schedule on the support
debt other than as provided in WAC 388-14A-3312 if the
ALJ determines that the obligated parent has paid less than
his or her actual obligation for medical support under the
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order after actual expenses or updated proportionate shares
owed are considered.

(a) If the obligated parent is the noncustodial parent
(NCP), any amounts owed are added to the NCP's support
debt.

(i) Any amounts owed to the custodial parent (CP) are
added to the nonassistance child support arrears owed by the
NCP to the CP.

(i) Any amounts owed to the state are added to the
assigned child support arrears owed by the NCP.

(b) If the obligated parent is the CP, any amounts owed
are paid as provided in WAC 388-14A-3312(17).

(5) If, in an annual review hearing under WAC 388-14A-
3330, the ALJ determines that the NCP's obligation calcu-
lated in a previous notice of support owed is more than his or
her actual obligation for medical support under the order after
actual expenses or updated proportionate shares owed are
considered, and the parties cannot agree on how the differ-
ence may be credited or repaid, the ALJ must enter an order
providing that any difference may be:

(a) Applied as an offset to any nonassistance child sup-
port arrears owed by the NCP to the CP.

(b) In the form of a credit against the NCP's future child
support obligation, if there is no nonassistance debt owed to
the CP:

(i) Spread equally over a twelve-month period starting
the month after the administrative order becomes final; or

(i1) When the future support obligation will end under
the terms of the order in less than twelve months, spread
equally over the life of the order.

(c) Paid in the form of a direct reimbursement by the CP
to the NCP, but only with the consent of the CP.

(6) If the ALJ determines that the CP's obligation under
a previous notice of support owed is more than his or her
actual obligation for medical support under the order after
actual expenses and updated proportionate share amounts are
considered, and the parties cannot agree on how the differ-
ence may be credited or repaid, the ALJ must enter an order
providing that any difference must be added to the nonassis-
tance child support arrears owed by the NCP.

(7) The ALJ must determine either or both of the follow-
ing, depending on what was requested in the notice of support
owed:

(a) The amount owed by the obligated parent to the other
for reimbursement of uninsured medical expenses; and

(b) The monthly amount to be paid by the obligated par-
ent as his or her proportionate share of the health insurance
premium paid by the other parent or the state.

NEW SECTION

WAC 388-14A-3330 What are the procedures for the
annual review of a notice of support owed? (1) RCW
26.23.110 provides for an annual review of the support order
which was previously the subject of a notice of support owed
under that statute if the division of child support (DCS), the
noncustodial parent (NCP), or the custodial parent (CP)
requests a review.
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(a) Either the CP or the NCP may request an annual
review of the support order, even though RCW 26.23.110
mentions only the NCP.

(b) DCS may request an annual review of the support
order but has no duty to do so.

(2) For purposes of chapter 388-14A WAC, an "annual
review of a support order"” is defined as:

(a) The collection by DCS of necessary information from
CP and NCP;

(b) The service of a notice of support owed under WAC
388-14A-3310; and

(c) The determination of arrears and current support
amount with an effective date which is at least twelve months
after the date the last notice of support owed, or the last
administrative order or decision based on a notice of support
owed, became a final administrative order.

(3) A notice of support owed may be prepared and
served sooner than twelve months after the date the last
notice of support owed, or the last administrative order or
decision based on a notice of support owed, became a final
administrative order, but the amounts determined under the
notice of support owed may not be effective sooner than
twelve months after that date.

(4) For the purpose of this section, the terms "payee" and
"CP" are interchangeable, and can mean either the payee
under the order or the person with whom the child resides the
majority of the time.

(5) For purposes of chapter 388-14A WAC, the follow-
ing rules apply to an "annual review of a support order" for a
notice of support owed served under WAC 388-14A-3312:

(a) Either the CP or the NCP may be the party seeking
reimbursement, so long as the CP is both a party to the order
and a parent of the child(ren) for whom the expenses were
incurred.

(b) The party seeking reimbursement must provide proof
of payment of at least five hundred dollars in uninsured med-
ical expenses for services provided in the last twenty-four
months.

(c) At least twelve months must have passed since:

(1) The date the last notice of support owed for unreim-
bursed medical expenses on behalf of the party seeking reim-
bursement became a final order; or

(i1) The last administrative order or decision based on a
notice of support owed for unreimbursed medical expenses
on behalf of that party became a final administrative order.

(6) WAC 388-14A-3310(1) describes the different types
of notice of support owed which are served by DCS. In the
event that DCS has served more than one type of notice of
support owed on the same case, each notice of support owed
has its own twelve-month cycle for annual review.

(7) For purposes of this section, the twelve-month cycle
for annual review runs separately for the NCP and for the CP,
depending on which one is the party seeking reimbursement.

AMENDATORY SECTION (Amending WSR 01-03-089,
filed 1/17/01, effective 2/17/01)

WAC 388-14A-3400 Are there limitations on how
much of my income is available for child support? (1)
((Fhere-are)) The Washington State child support schedule
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(WSCSS) provides two ((kirnds—ef)) limitations based on
((eur)) income ((when—-we-set-your-child-support-obliga-
tien:)), the forty-five percent limitation and the self-support
reserve. The division of child support (DCS) applies these
limitations when we calculate your child support obligation.
These limitations do not apply to child support arrears, or to
the enforcement of your child support obligation.

(a) ((Fhe-menthly)) Your basic child support ((ameunt))

obligation for all of your biological or legal children cannot
exceed forty-five percent of your monthly net income, unless
there are special circumstances as provided in chapter 26.19
RCW((;-end)).

(1) RCW 26.19.065 provides that all of the children are
entitled to a "pro rata" share of the income;

(i1) When the forty-five percent limitation applies, DCS
calculates your support obligation in a way that gives each
child an equal share of the income;

(iii) Either party may argue to the administrative law

judge (ALJ) that "pro rata" does not mean the same as

"equal." and may propose a different method of calculation or
a different amount for the support obligation for the children
in the case.

(b) The monthly basic child support ((ameunt)) obliga-
tion cannot reduce your net monthly income below ((the-ene
persenneed-standard - (WAC388-478-0015})) the self-sup-
port reserve of one hundred twenty-five percent of the federal
poverty guideline, unless there are special circumstances as
provided in chapter 26.19 RCW.

(2) See WAC 388-14A-3405 for information on how to
find information about, and how to calculate the self-support
reserve.

(3) See WAC 388-14A-3405 for information on how
DCS calculates and applies the self-support reserve.

(4) No matter what your monthly child support obliga-
tion may be, RCW 26.23.060 and 74.20A.090 limit((s)) the
amount that can be withheld from your wages for child sup-

port to fifty percent of your ((net-menthly)) disposable earn-
ings.

NEW SECTION

WAC 388-14A-3410 What amount does DCS use for
the self-support reserve? (1) When the division of child
support (DCS) calculates and applies the self-support
reserve, DCS:

(a) Uses the amount shown for a one-person family in
the federal poverty guideline for the current year; and

(b) Multiplies that amount by one hundred twenty-five
percent.

(2) The self-support reserve does not vary depending on
whether or not the parent is responsible for shelter costs.

(3) An administrative law judge (ALJ) must calculate
and apply the self-support reserve using the one-person fam-
ily amount.

(4) The provisions of the Washington Administrative
Code (WAC) are not binding on the superior courts or tribal
courts. Those tribunals may use different methods for calcu-
lating and applying the self-support reserve.
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AMENDATORY SECTION (Amending WSR 04-17-119,
filed 8/17/04, effective 9/17/04)

WAC 388-14A-4100 How does the division of child
support enforce my obligation to provide health insur-
ance for my children? (1) If a child support order requires
((the-noneustodial-parent-(INCP))) a parent to provide health
insurance for the children, the division of child support
(DCS) attempts to enforce that requirement according to the

terms of the order. ((Fhe-follewingsubseetions-deseribe-the
R : o timitat | 14 |
supperterder))

(2) A parent required to provide medical support or
health insurance coverage for a child is called the obligated
parent, and can be either the custodial parent (CP) or the non-
custodial parent (NCP).

(&) (3) WAC 388-14A-4111 and 388-14A-4112
describe when DCS may accept or decline a request to
enforce a medical support obligation.

(4) When DCS is enforcing a support order which con-
tains a specific dollar limit for the cost of health insurance
premiums or provides for coverage which is available at no
cost to the (NER)) obligated parent, DCS does not require
the (NGR)) obligated parent to provide health insurance if
coverage is not available within the limitations of the order.

() (5) When DCS is enforcing a support order

entered in Washington on or after October 1. 2009, providing
that either or both parents must provide coverage and/or a

proportionate share of uninsured medical expenses as part of
the medical support obligation under RCW 26.09.105, the
rules in this subsection apply unless the support order speci-
fies differently:

(a) The obligated parent must provide health insurance
for the dependent child(ren) covered by the order if coverage
is:

(1) Available or becomes available through accessible
private insurance which is not provided through the obligated
parent's employer or union; or

(ii) Available or becomes available through the obligated
parent's employment or union at a cost that is not more than
twenty-five percent of the obligated parent's basic support
obligation.

(b) If the obligated parent does not provide proof of cov-
erage or if coverage is not available, DCS may serve a notice
of support owed under WAC 388-14A-3312 to determine the
monthly amount that the obligated parent must pay as his or
her proportionate share of any premium paid by the other par-
ent or by the state on behalf of the child(ren).

(6) When DCS is enforcing a support order entered ((ent
or-after)) in Washington between May 13, 1989 and Septem-
ber 30, 2009, unless the support order specifies differently,
the ((INER)) obligated parent must provide health insurance
for dependent children if coverage is:

(a) Available or becomes available through the (NEP's))
obligated parent's employment or union; and

(b) Available at a cost of not greater than twenty-five per
cent of the (NEP's)) obligated parent's basic support obliga-
tion.

((4)) (7) When DCS is enforcing a Washington support
order entered prior to May 13, 1989, unless the support order
specifies differently, the (NGR)) obligated parent must pro-
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vide health insurance for the dependent ((ehiltdrern))
child(ren) if coverage is available or becomes available
through the ((NEGP's)) obligated parent's employment or
union:

(a) For a maximum of twenty-five dollars per month, if
the order specifies that the (NGR)) obligated parent must
provide coverage only if it is available at a reasonable cost; or

(b) For any premium amount whatsoever, if the order
does not specify reasonable cost.

((65))) (8) DCS serves a notice of intent to enforce a
health insurance obligation if the support order:

(a) Requires the ((NER)) obligated parent either to pro-
vide health insurance coverage or prove that coverage is not
available; and

(b) Does not inform the ((NEPR)) obligated parent that
failure to provide health insurance or prove it is not available
may result in enforcement of the order without notice to the
((NEPR)) obligated parent.

((¢6))) (9) DCS serves the notice of intent to enforce a
health insurance obligation on the (NEPR)) obligated parent
by certified mail, return receipt requested, or by personal ser-
vice.

((H)) (10) The notice advises the (NEPR)) obligated par-
ent that ((the NEPR)) he or she must submit proof of coverage,
proof that coverage is not available, or proof that the (NER))
obligated parent has applied for coverage, within twenty days
of the date of service of the notice.

((68))) (11) The notice advises the (NER)) obligated par-
ent that, if health insurance is not yet available, the (INER))
obligated parent must immediately notify DCS if health
insurance coverage becomes available through the (NEP's))
obligated parent's employer or union.

((99)) (12) When DCS enforces an (NEP's)) obligated
parent's health insurance obligation, such enforcement may
include asking the employer and the plan administrator to
enroll the (NEPR)) obligated parent in a health insurance plan
available through the employer.

AMENDATORY SECTION (Amending WSR 08-12-029,
filed 5/29/08, effective 7/1/08)

WAC 388-14A-4110 If my support order requires me
to provide ((health-insuranee)) medical support for my
children, what do I have to do? (1) Once a support order is
entered requiring ((health-insuranee)) medical support, the
obligated parent must take the following actions within
twenty days:

(a) Provide health insurance coverage; and

(b) Provide proof of coverage to the other parent and to
the division of child support (DCS), such as:

(i) The name of the insurer providing the health insur-
ance coverage;

(i) The names of the beneficiaries covered,

(iii) The policy number;

(iv) That coverage is current; and

(v) The name and address of the obligated parent's
employer.

(2) If private, union or employer-provided health insur-
ance coverage that is accessible to the children named in the
order is available, the obligated parent must:
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(a) Provide for coverage for the children without waiting
for an open enrollment period, as provided under RCW
48.01.235 (4)(a); and

(b) Submit proof of coverage as outlined in subsection
(1)(b) above.

(3) If health insurance is not immediately available to the
obligated parent, as soon as health insurance becomes avail-
able, the obligated parent must:

(a) Provide for coverage for the children named in the
order; and

(b) Submit proof of coverage as outlined in subsection
(1)(b) above.

(4) Medical assistance provided by the department under
chapter 74.09 RCW does not substitute for health insurance.

(5) DCS may serve a notice of support owed for medical
support under WAC 388-14A-3312 to establish either or both

of the following:

(a) Either parent's share of uninsured medical expenses
owed to the other parent; or

(b) Either parent's monthly payment toward the premium
paid for coverage by the other parent or the state, if

(1) Health insurance coverage is not available through the
parent's employer or union or is not otherwise provided: and

(ii) The support order provides for the payment of a
monthly payment toward the premium when the obligated
parent does not provide coverage.

(6) See WAC 388-14A-4165 for a description of what
happens when the combined total of a noncustodial parent's
current support obligation, arrears payment and health insur-
ance premiums to be withheld by the employer exceeds the
fifty per cent limitation for withholding.

(7) Both parents must notify DCS any time there is a
change to the health insurance coverage for the children
named in the order.

(8) WAC 388-14A-4111 and 388-14A-4112 describe
when DCS may accept or decline a request to enforce a med-
ical support obligation.

NEW SECTION

WAC 388-14A-4111 When may DCS decline a
request to enforce a medical support obligation? The divi-
sion of child support (DCS) may decline to enforce a medical
support obligation using the remedies available under RCW
26.09.105, 26.18.170 and 26.23.110 if one or more of the fol-
lowing apply:

(1) The medical support obligation is imposed by a child
support order that was not entered in a court or administrative
forum of the state of Washington;

(2) The department of social and health services is not
paying public assistance or providing foster care services;

(3) The party requesting enforcement of the medical sup-
port obligation does not have an open IV-D case with DCS
for the child;

(4) The party requesting enforcement of the medical sup-
port obligation is not a parent of the child for whom the med-
ical support obligation was established;

(5) The party is requesting reimbursement of the obli-
gated parent's proportionate share of medical premium costs,
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and the obligated parent is providing accessible health insur-
ance coverage for the child,;

(6) The party requesting enforcement of the medical sup-
port obligation is not a former recipient of public assistance
as described in WAC 388-14A-2000 (2)(d);

(7) DCS has not received a request for services from a
child support agency in another state or a child support
agency of an Indian tribe or foreign country;

(8) The party requesting enforcement of the medical sup-
port obligation has not applied for full support enforcement
services;

(9) The party requesting enforcement of the medical sup-
port obligation does not qualify as a party who can receive
child support enforcement services from DCS under WAC
388-14A-2000;

(10) The case does not meet the requirements for provi-
sion of support enforcement services from DCS under WAC
388-14A-2010;

(11) DCS denies the application under WAC 388-14A-
2020;

(12) The party requesting enforcement of the medical
support obligation does not provide proof of payment, any
required forms, and/or the declaration under penalty of per-
jury required under WAC 388-14A-3312;

(13) The case meets one or more of the reasons set out in
WAC 388-14A-4112(2) that DCS does not enforce a custo-
dial parent's obligation to provide medical support.

AMENDATORY SECTION (Amending WSR 08-12-029,
filed 5/29/08, effective 7/1/08)

WAC 388-14A-4112 When does the division of child
support enforce a custodial parent's obligation to provide
((health-insuranee-eeverage)) medical support? (1) A non-
custodial parent (NCP) may file an application for full child
support enforcement services and specifically request that the
division of child support (DCS) enforce the ((health-insur-
anee)) medical support obligation of the custodial parent
(CP). WAC 388-14A-4111 describes when DCS may accept
or decline a request to enforce a medical support obligation.

(2) DCS does not enforce the CP's medical support obli-
gation unless the NCP files an application for nonassistance
support enforcement services under WAC 388-14A-2000
(2)(c). The NCP must specify whether he or she is requesting
that DCS enforce the CP's obligation to provide:

(a) The CP's proportionate share of uninsured medical
expenses;

(b) Health insurance coverage (including the possibility
of a monthly payment toward the premium paid by the NCP
for coverage of the children when appropriate); or

(¢) Both.

(3) A medical support obligation includes providing
health insurance coverage or contributing a monthly payment
toward the premium paid for coverage when appropriate, and
paying a proportionate share of any uninsured medical
expenses for the children.

(a) DCS may enforce the CP's obligation to pay a propor-

tionate share of any uninsured medical expenses for the chil-
dren under WAC 388-14A-3312.
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(b) DCS may decide whether it is appropriate to enforce
the CP's obligation to provide health insurance coverage or
contribute a monthly payment toward the premium paid for

Washington State Register, Issue 11-13

’ L basi blicati ” Inetionf
health-insuranece-premivmpayments)) If health insurance

coverage terminates or if the amount of the premium

coverage under subsection (4) of this section.
(4) DCS does not enforce a custodial parent's obligation
to provide health insurance coverage or pay a monthly pay-

changes, this does not mean that the transfer payment is auto-

matically increased or decreased. However, such a change
may constitute the basis for a petition to modify the support

ment toward the premium paid for coverage when:

(a) The support order does not include a medical support
obligation which includes providing health insurance ((ebk-
gation)) or paying monthly payment toward the premium
paid for coverage for the CP.

(b) The NCP is already providing health insurance cov-
erage for the children covered by the order.

(c) The amount that the CP would have to pay for the
premium for health insurance exceeds the NCP's monthly
support obligation for the children.

(d) The children are covered by health insurance pro-
vided by someone else.

(e) The children are receiving medicaid.

(f) The children are receiving TANF.

(g) The CP does not reside in Washington state.

(h) The CP is a tribal member living on or near the reser-
vation.

(1) The CP is receiving child support enforcement ser-
vices through a tribal IV-D program.

((8))) (5) DCS does not enforce a CP's obligation to pay
a proportionate share of medical expenses incurred by an
NCP when:

(a) The support order does not include an obligation for
the CP to pay a proportionate share of uninsured medical
expenses; or

(b) The NCP is already providing health insurance cov-
erage for the children covered by the order.

(6) If none of the conditions under subsection ((2))) (4)
exist, DCS may enforce the CP's obligation to provide health
insurance coverage when the CP has health insurance avail-
able at a reasonable cost through the CP's employer or union.

() (1) A "reasonable cost" for health insurance cov-
erage is defined as twenty-five percent of the basic support
obligation for the children covered by the order, unless the
support order provides a different limitation.

AMENDATORY SECTION (Amending WSR 01-03-089,
filed 1/17/01, effective 2/17/01)

WAC 388-14A-4115 Can my support order reduce
my support obligation if I pay for health insurance? (1)
Some support orders reduce the noncustodial parent's ((sap-
pert-ebligatien)) transfer payment based on health insurance
premiums paid by the noncustodial parent (NCP).

(2) An NCP is entitled to the reduction for premiums
paid only if((:

€2))) the NCP submits proof of the cost of coverage ((as

dod in WAC 39914 1o by and

i iar)) which is

actually being provided at the time the support order is
entered. so that the amounts can be included in the worksheet
calculation.

(3) (Hthe NCPfatlstosubmit-preef-orpaythepre-
- the-divisi c ohild BCS i he NCP!
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AMENDATORY SECTION (Amending WSR 08-12-029,
filed 5/29/08, effective 7/1/08)

WAC 388-14A-4120 DCS uses the National Medical
Support Notice to enforce an obligation to provide health
insurance coverage. (1) The division of child support (DCS)
uses a notice of enrollment called the National Medical Sup-
port Notice (NMSN) to enforce an obligated parent's obliga-
tion to provide health insurance coverage under chapter 26.18
RCW.

(2) DCS sends the NMSN to the obligated parent's
employer in one of the following ways:

(a) In the same manner as a summons in a civil action,

(b) By certified mail, return receipt requested,

(c) By regular mail, or

(d) By electronic means as provided in WAC 388-14A-
4040 (1)(d).

(3) DCS sends the NMSN without notice to the obligated
parent, who could be either the noncustodial parent (NCP) or
the custodial parent (CP) when:

(a) A court or administrative order requires the obligated
parent to provide insurance coverage for a dependent child;

(b) The obligated parent fails to provide health insurance
(either by not covering the child or by letting the coverage
lapse) or fails to provide proof of coverage;

(¢) The requirements of RCW 26.23.050 are met; and

(d) DCS has reason to believe that coverage is available
through the obligated parent's employer or union.

(4) If sending the NMSN does not result in coverage for
the child. DCS may seek to enforce the obligated parent's
medical support obligation by other means, as provided in
RCW 26.18.170 and WAC 388-14A-4100.

AMENDATORY SECTION (Amending WSR 04-17-119,
filed 8/17/04, effective 9/17/04)

WAC 388-14A-4165 What happens when a noncus-
todial parent does not earn enough to pay child support
plus the health insurance premium? (1) Under RCW
26.23.060(3), a payroll deduction may not exceed fifty per-
cent of the noncustodial parent's disposable earnings in each
pay period.

(2) When the division of child support (DCS) enforces a
child support obligation through an income withholding
action and also enforces a health insurance obligation, the
noncustodial parent's employer often must withhold amounts
for:

(a) Current child support;

(b) Child support arrears; and

(¢) Health insurance premiums.

(3) When the employer or plan administrator must enroll
the noncustodial parent (NCP) in a health insurance plan in
order to enroll the children (see WAC 388-14A-4140), the
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premium amount for the NCP's coverage is included in the
amounts to withhold under subsection (2) above. If the NCP
is already enrolled in a plan, the premium amount for the
NCP's coverage is not included the amounts to withhold
under that subsection.

(4) If the combined amounts for current support, support
arrears and health insurance premiums are more than fifty
percent of the noncustodial parent's disposable earnings, the
employer must notify DCS immediately.

(5) In certain circumstances, DCS may adjust the amount
to be withheld for support arrears so that the total amount
withheld does not exceed fifty percent of the noncustodial
parent's disposable earnings.

(6) If the noncustodial parent's current support obligation
plus health insurance premiums exceeds fifty percent of the
noncustodial parent's disposable earnings, DCS:

(a) Enforces the child support obligation through income
withholding; but

(b) Is not able to enforce the noncustodial parent's health
insurance obligation at that time.

(7) In the situation described in subsection (6), DCS may
establish a monthly payment toward the premium, as
described in WAC 388-14A-3312, even if the combined
amount for the current support obligation and the monthly
payment toward the premium exceeds fifty percent of the

NCP's disposable earnings.

AMENDATORY SECTION (Amending WSR 08-12-029,
filed 5/29/08, effective 7/1/08)

WAC 388-14A-4175 ((¥s—ap—employer)) Who is

required to notify the division of child support when
insurance coverage for the children ends? (1) Once the
division of child support (DCS) has notified an employer that
a parent is obligated by a support order to provide health
insurance coverage for the children named in the order, the
National Medical Support Notice (NMSN) or other notice of
enrollment remains in effect as specified in WAC 388-14A-
4170.

(2) If coverage for the children is terminated, the
employer must notify DCS within thirty days of the date cov-
erage ends.

(3) A parent who is required by a child support order to
provide health insurance coverage for his or her children
must notify DCS and the other parent within thirty days of the
date coverage for the children ends. This requirement applies
whether the obligated parent is the custodial parent or the
noncustodial parent.

AMENDATORY SECTION (Amending WSR 08-12-029,
filed 5/29/08, effective 7/1/08)

WAC 388-14A-4180 When must the division of child
support communicate with the DSHS ((heslth-and-reeov—

ery-serviees)) medicaid purchasing administration? (1)
The division of child support (DCS) must inform the DSHS

((health-and-recovery-serviees)) medicaid purchasing admin-
istration ((HRSA))) (MPA) of the existence of a new or
modified court or administrative order for child support when
the order includes a requirement for medical support.
((HRSA)) MPA is the part of DSHS which provides services
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for the state of Washington under Title XIX of the federal
Social Security Act.

(2) DCS must provide ((HRSA)) MPA with the follow-
ing information:

(a) Title IV-A case number, Title IV-E foster care case
number, medicaid number or the individual's Social Security
number;

(b) Name of the obligated parent;

(c) Social Security number of the obligated parent;

(d) Name and Social Security number of the child(ren)
named in the order;

(e) Home address of the obligated parent;

(f) Name and address of the obligated parent's employer;

(g) Information regarding the obligated parent's health
insurance policy; and

(h) Whether the child(ren) named in the order are cov-
ered by the policy.

(3) DCS must periodically communicate with ((HRSA))
MPA to determine if there have been any lapses (stops and
starts) in the obligated parent's health insurance coverage for
medicaid applicants.

(4) Before DCS may serve a notice of support owed
under WAC 388-14A-3312 (1)(b) to establish an obligated
parent's monthly payment toward the premium paid by the
state for coverage, MPA must provide information regarding
the premium paid for each child covered by the notice.

(a) DCS distributes to MPA any collections based on the
obligation established under WAC 388-14A-3312 (1)(b)

when the child receives state-financed medical coverage
through the department under chapter 74.09 RCW for which

there is an assignment.
(b) Such collections are retained by the department to
reimburse the state, subject to the limitations in WAC 388-

14A-2035(4).

NEW SECTION

WAC 388-14A-4800 When does a child support
order contain an undifferentiated amount of child sup-
port? (1) RCW 26.23.050 (5)(d) provides that every child
support order must state the monthly child support obligation
as a sum certain amount, but does not require that the support
obligation be stated in a "per month per child" amount when
more than one child is covered by the order.

(2) A support order which provides a monthly amount of
child support for two or more children, but does not provide
a specific support obligation for each child, may be a differ-
entiated support order or an undifferentiated support order.

(a) To determine whether a support order is differenti-
ated or undifferentiated, the division of child support (DCS)
reviews the information contained in the support order, and,
if necessary to interpret the intent of the order, may consider
the worksheets associated with the order.

(b) When the order may justifiably be divided into per
child amounts for each child, the division of child support
(DCS) calls it a "differentiated support order."

(c) When the order does not contain enough information
in either the order or the worksheets to justify dividing the
monthly amount into per child amounts for each child, DCS
calls it an "undifferentiated support order."
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(d) The support amounts set by these orders are called
either "differentiated support amounts" or "undifferentiated
support amounts," respectively.

(3) When DCS is calculating a support obligation for
more than one child in an administrative support obligation
notice, DCS may set the monthly support obligation as an
undifferentiated amount for the reasons listed in WAC 388-
14A-3200(4).

(4) When DCS is enforcing a support order, WAC 388-
14A-4810 through 388-14A-4830 address how DCS:

(a) Determines whether a support order which does not
state a per month per child amount may justifiably be divided
into a per child amount for each child covered by the support
order; and

(b) Deals with a support order which does not contain
enough information in either the order or the worksheets
associated with the order to justify dividing the monthly
amount into "per child" amounts for each child covered by
the support order.

NEW SECTION

WAC 388-14A-4810 How does DCS determine if a
support order contains a differentiated or undifferenti-
ated amount of support? (1) When a child support order
does not contain a per month per child amount, the division of
child support (DCS) reviews the support order and other doc-
uments filed with the order in order to determine the amount
of support due for each child. "Other documents" may
include but are not limited to:

(a) The child support schedule worksheets which RCW
26.19.035(4) requires to be attached to or filed with the sup-
port order;

(b) Any residential schedule or parenting plan filed in the
case where the support order was entered;

(c) Any findings of fact and conclusions of law filed in
the case where the support order was entered; or

(d) Any other documents signed or approved by the tri-
bunal which entered the child support order.

(2) DCS may consider the support amounts to be differ-
entiated and determine a per-child amount to be paid by the
noncustodial parent (NCP) if:

(a) The order or documents filed with the order reflect a
per-child calculation and indicate the court intended to enter
a per-child order, unless:

(1) There are expenses included in Part III of the child
support schedule worksheet; or

(i1) The self-support reserve was applied, resulting in a
monthly support obligation which is higher than the pre-
sumptive minimum support obligation; or

(iii) The forty-five percent limitation was applied in cal-
culating the monthly support obligation; or

(iv) A deviation was granted because of children from
other relationships; and

(b) The NCP's proportional share of all the per-child
amounts equals the whole transfer payment amount.

(3) If DCS can determine a per-child amount of support,
DCS determines the NCP's differentiated transfer payment
by applying the NCP's proportional share of income (line six
on the worksheet) to the basic support obligation for each
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child (line five on the worksheet). Example. Assume the
support order states that NCP's transfer payment for three
children is four hundred twenty dollars, but the order does not
provide per-child support amounts. However, line six of the
worksheet shows that the NCP's proportional share of income
is .6 or sixty percent, and line five shows a basic support obli-
gation of three hundred dollars for child number one, two
hundred dollars for child number two and two hundred dol-
lars for child number three. DCS can determine the NCP's
support obligation to be one hundred eighty dollars (.6 x three
hundred dollars) for child number one, and one hundred
twenty dollars (.6 x two hundred dollars) each for child num-
ber two and child number three.

(4) When the NCP's support obligation for one or more,
but not all, of the children covered by an undifferentiated
support order is terminated for any reason, DCS determines
whether the amount to be enforced for NCP's monthly sup-
port obligation under the order should change:

(a) If DCS is able to determine a per-month amount for
each child, DCS may reduce the amount of the NCP's
monthly obligation to be enforced by the per-month amount
for each child who is no longer covered by the order.

(b) If DCS is unable to determine a per-month amount
for each child, DCS continues to enforce the undifferentiated
amount of support until there is no longer any child covered
by the support order.

NEW SECTION

WAC 388-14A-4820 What can I do if I don't agree
with DCS' decision on whether my support order con-
tains a differentiated or undifferentiated amount of sup-
port? (1) If the noncustodial parent (NCP) or custodial par-
ent (CP) claim that the NCP's support obligation for one or
more, but not all, of the children covered by an undifferenti-
ated support order is terminated for any reason, either party
may ask the division of child support (DCS) to determine
whether to adjust the amount enforced as the NCP's monthly
support obligation.

(2) DCS reviews the order as provided in WAC 388-
14A-4810 and then advises the parties of its decision.

(3) If either the NCP or the CP disagrees with DCS' inter-
pretation of the order, the aggrieved party may request a con-
ference board under WAC 388-14A-6400.

(4) Either the NCP or the CP may proceed in superior
court to seek:

(a) An order clarifying the NCP's monthly support obli-
gation;

(b) An order modifying the support order; or

(c) Any other appropriate relief.

NEW SECTION

WAC 388-14A-4830 How does DCS divide support
obligations between two or more cases when a support
order does not contain a differentiated amount of sup-
port? (1) If two or more children covered by the same child
support order change residences so that more than one custo-
dial parent (CP) is eligible to receive child support paid by
the noncustodial parent (NCP):
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(a) As long as the NCP's support obligation for all of the
children has not been terminated, the NCP continues to owe
the total amount of child support stated in the support order;

(b) The division of child support (DCS) allocates the
NCP's support obligation between the various cases based on
which children reside with each CP.

(c) DCS distributes support collections among the cases
as provided in WAC 388-14A-5001 through 388-14A-5050.

(2) To allocate the child support amounts between cases,
DCS determines whether the support order states a per-child
amount for each child covered by the order. If the support
order contains an undifferentiated amount of support, DCS
reviews the order under WAC 388-14A-4810.

(3) If DCS determines a per-child amount for each child,
DCS allocates the per-child amounts to the appropriate cases.

(4) If DCS is unable to determine a per-child amount for
each child because the order is undifferentiated, DCS divides
the NCP's total monthly support obligation by the number of
children and allocates each child's fractional share of the total
support obligation to that child's case.

(a) DCS divides the undifferentiated support amount for
administrative efficiency, and so that support can be dis-
bursed to each CP.

(b) The fact that DCS allocates fractional shares between
cases does not convert the undifferentiated order into a differ-
entiated order.

(5) If either the NCP or the CP disagrees with DCS' deci-
sion, the aggrieved party may request a conference board
under WAC 388-14A-6400.

(6) Either the NCP or one or more CPs may proceed in
superior court to seek:

(a) An order clarifying the NCP's monthly support obli-
gation;

(b) An order modifying the support order; or

(c) Any other appropriate relief.

AMENDATORY SECTION (Amending WSR 01-24-078,
filed 12/3/01, effective 1/3/02)

WAC 388-14A-5007 If the paying parent has more
than one case, can DCS apply support money to only one
specific case? (1) The division of child support (DCS)
applies amounts to a support debt owed for one family or
household and distributes the amounts accordingly, rather
than make a proportionate distribution between support debts
((ewned)) owed to different families, when:

(a) Proportionate distribution is administratively ineffi-
cient; or

(b) The collection resulted from the sale or disposition of
a specific piece of property against which a court awarded the
custodial parent (CP) a judgment lien for child support; or

(¢) The collection is the result of a contempt order which
provides that DCS must distribute the amounts to a particular
case.

(2) If the collection is the result of an automated enforce-
ment of interstate (AEI) transaction under RCW 74.20A.188,
DCS applies the payment as provided in WAC 388-14A-
5006, even if the requesting state wants the payment applied
to a specific case.
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AMENDATORY SECTION (Amending WSR 08-12-029,
filed 5/29/08, effective 7/1/08)

WAC 388-14A-6300 Duty of the administrative law
judge in a hearing to determine the amount of a support
obligation. (1) A support order entered under this chapter
must conform to the requirements set forth in RCW
26.09.105 ((and)), 26.18.170, and ((11r)) RCW 26.23.050 ((3)
and+5))). The administrative law judge (ALJ) must comply
with the DSHS rules on child support and include a Washing-
ton state child support schedule worksheet when entering a
support order.

(2) In hearings held under this chapter to contest a notice
and finding of financial responsibility or a notice and finding
of parental responsibility or other notice or petition, the ALJ
must determine:

(a) The noncustodial parent's obligation to provide sup-
port under RCW 74.20A.057,

(b) The names and dates of birth of the children covered
by the support order;

(¢) The net monthly income of the noncustodial parent
(NCP) and ((any-eustedial)) the other parent ((€EP})) of the
child;

(d) The NCP's share of the basic support obligation and
any adjustments to that share, according to his or her circum-
stances;

(e) Each parent's proportionate share of costs such as
health care, day care and special child rearing expenses;

(f) If requested by a party, the NCP's proportionate share
of ((any—speetal-child-rearing)) costs such as health care or
day care expenses in a sum certain amount per month;

((6D)) (g) A statement that either or both parents are obli-
gated to provide medical support under RCW 26.09.105 and
26.18.170, as provided in subsection (3) of this section,

including but not limited to ((the-felowing:

1)) notice that if proof of health insurance coverage or
proof that the coverage is unavailable is not provided to DCS
within twenty days, DCS may seek direct enforcement
through the obligated parent's employer or union without fur-
ther notice to the parent((;and

i) T ; orine health
father's-propertionate-share-of uninsured-medieal-expenses));

(h) The NCP's accrued debt and order payments toward
the debt in a monthly amount to be determined by the divi-
sion of child support (DCS);

(1) The NCP's current and future monthly support obliga-
tion as a sum certain amount per month, and also as a "per
month per child" amount ((and-erderpayments—in—that
ameunt;)) if appropriate under WAC 388-14A-3200(4) and
388-14A-4800, and

(()TFhe NCP's-total-current-and-futuresupport-obliga-
tion-as-a-sumreertainand)) order payments in that amount.

(3) In determining the medical support obligation of the
parents, the ALJ must:
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(a) Require both parents to provide medical support for
the children covered by the order. Medical support includes

Washington State Register, Issue 11-13

(b) The monthly amount to be paid by the obligated par-
ent as his or her proportionate share of the health insurance

both:

(1) The obligation to provide health insurance coverage
for the children if coverage that can be extended to cover the
children is or becomes available through the obligated par-
ent's employer or union, or to make a monthly contribution
toward the premium paid for coverage by the other parent or
the state when coverage is not available; and

(i1) The obligation to pay his or her proportionate share
of uninsured medical expenses.

(b) Determine whether one (but not both) of the parents
should be excused from the obligation to provide coverage or
contribute to a premium.

(1) The ALJ must state the reasons for excusing a parent
from the coverage obligation.

(i) The ALJ may not excuse that parent from the obliga-
tion to contribute his or her proportionate share of uninsured
medical expenses.

(4) Having made the determinations required in subsec-
tion (2) above, the ALJ must order the NCP to make pay-
ments to the Washington state support registry (WSSR).

((4)) (5) The ALJ must allow DCS to orally amend the
notice at the hearing to conform to the evidence. The ALJ
may grant a continuance, when necessary, to allow the NCP
or the CP additional time to present rebutting evidence or
argument as to the amendment.

((5))) (6) The ALJ may not require DCS to produce or
obtain information, documents, or witnesses to assist the
NCP or CP in proof of defenses to liability. However, this
rule does not apply to relevant, nonconfidential information
or documents that DCS has in its possession.

((¢6))) (1) In a hearing held on a notice of support owed
served on the NCP under WAC 388-14A-3310 or 388-14A-
3311, the ALJ must comply with WAC 388-14A-3323 and
388-14A-3325 to determine, depending on what was

requested in the notice:

(a) Whether a condition precedent in the order to begin
or adjust the support obligation was met;

(b) The amount of monthly support as a fixed dollar
amount;

(¢) Any accrued arrears;

(d) Any difference between the amount calculated in the

premium paid by the other parent or the state.

((f0))) (9) Except as provided in WAC 388-14A-3324,
the ALJ does not specify how the amounts owed by the obli-
gated parent should be paid.

((5))) (10) In the event that DCS has served a notice of
support owed under WAC 388-14A-3312 on both the NCP
and the CP, the ALJ must issue a separate administrative
order for each notice issued, and may not set off the debts
against each other.

AMENDATORY SECTION (Amending WSR 06-16-073,
filed 7/28/06, effective 8/28/06)

WAC 388-14A-8130 How does DCS complete the
WSCSS worksheets when setting a joint child support
obligation ((when-the-parents-of)) for a child in foster care
((are-married-andresiding-together))? (1) When the divi-
sion of child support (DCS) is ((setting)) preparing an admin-
istrative support notice to establish a joint support obligation
for ((married)) the parents ((whe-residetogether)) of a child
in foster care, DCS follows the steps set out in this section for
completing the worksheets under the Washington state child
support schedule (WSCSS).

(2) DCS establishes a joint support obligation when the
parents reside together and are either married or in a regis-
tered domestic partnership, unless a child support order cov-
ering current support for that child has already been estab-
lished for one of the parents.

(3) DCS calculates each parent's income under the rules
set out in WAC 388-14A-3205, and then calculates the
income of the marital or domestic partnership community by
combining both parents' income in ((the‘Father")) one col-
umn of the worksheet and does not put any income or other
information in the ((*Mether")) other column.

((3))) (4) DCS calculates the joint support obligation
using the limitations contained in RCW 26.19.065:

(a) The joint child support obligation may not exceed
forty-five percent of the net income of the ((marital)) commu-
nity except for good cause.

(b) ((BEven—with-the-need-standard)) DCS follows WAC
388-14A-3410 when calculating and applying the self-sup-

order resulting from a previous notice of support owed and

port reserve limitation,

the actual amount of the NCP's obligation for the period cov-
ered by the order: and

(e) The amount of the NCP's share of daycare or child
care expenses for the children, including:

(1) The amount that the NCP must pay each month as his

(c) Even though there are two parents involved, and
despite the application of any limitations, ((there-is—a)) the
presumptive minimum obligation of ((twenty-five)) fifty dol-
lars per month per child applies when DCS sets a joint child
support obligation.

or her ongoing share of daycare or child care expenses for the
children; and

(ii) The amount of NCP's accrued debt for daycare or
child care expenses.

(8) In a hearing held on a notice of support owed served
on either the NCP or the CP issued under WAC 388-14A-
3312, the ALJ must determine either or both of the following,
depending on what was requested in the notice:

(a) The amount owed by the obligated parent to the other
for unreimbursed medical expenses;
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((€e))) (d) DCS or the administrative law judge (ALJ)
may find reasons for deviation and must support those rea-
sons with appropriate findings of fact in the support order.

((4))) (5) As described in subsection (3) of this section,
the support obligation in the ((“Father")) column of the
WSCSS worksheet which contains information regarding
both parents is the joint support obligation of the parents.
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((5))) (6) DCS determines the joint support obligation of
the parents without regard to the cost of foster care place-
ment, as provided in WAC 388-14A-8105.

WSR 11-12-078
PERMANENT RULES
DEPARTMENT OF
EARLY LEARNING
[Filed May 31, 2011, 2:43 p.m., effective July 1, 2011]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Revising sections of chapter 170-290 WAC for
the seasonal child care (SCC) subsidy program.

The department of early learning (DEL) is revising rules
in chapter 170-290 WAC regarding implementation of the
SCC subsidy program. Two sections of Part I are amended,
and all sections of Part IIT of this chapter are revised
(amended or repealed). The rules:

1. Will allow DEL to limit consumer entry into SCC if
needed to keep the program within available funds;

2. Note that responsibility for processing applications for
SCC and determining family eligibility for subsidy benefits
has been transferred from contracted local agencies to the
department of social and health services (DSHS); and

3. Where appropriate, align SCC eligibility standards,
eligibility determination, and appeal rights with those for the
working connections child care (WCCC) subsidy program to
streamline program administration.

SCC helps eligible parents pay for child care while the
parents work in season [seasonal] agricultural harvesting or
processing. The program was suspended in January 2011,
when it ran out of funds for state fiscal year (SFY) 2011.
DEL plans to reopen to SCC applications to families in July
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2011, with SFY 2012 funding. To avoid running short of
SCC funds, DEL or DSHS may limit program enrollment,
create priority lists or create waiting lists. Shifting SCC
administration to DSHS was done in response to Executive
Order 10-04 requiring DEL and other state agencies to reduce
state general fund expenditures on an emergency basis to
avoid a [an] SFY 2011 budget deficit. This change saved an
estimated $250,000 in SFY 2011 and will save about $1 mil-
lion per year in future fiscal years.

Citation of Existing Rules Affected by this Order:
Repealing WAC 170-290-3510, 170-290-3670, 170-290-
3820 and 170-290-3830; and amending WAC 170-290-0002,
170-290-0003, 170-290-3501, 170-290-3520, 170-290-3530,
170-290-3540, 170-290-3550, 170-290-3555, 170-290-3560,
170-290-3565, 170-290-3570, 170-290-3580, 170-290-3590,
170-290-3610, 170-290-3620, 170-290-3630, 170-290-3640,
170-290-3650, 170-290-3660, 170-290-3665, 170-290-3690,
170-290-3730, 170-290-3750, 170-290-3760, 170-290-3770,
170-290-3790, 170-290-3840, 170-290-3850, 170-290-3855,
170-290-3860, and 170-290-3865.

Statutory Authority for Adoption:
43.215.070, chapter 43.215 RCW.

Adopted under notice filed as WSR 11-08-009 on March
29, 2011.

Changes Other than Editing from Proposed to Adopted
Version: This section compares the changes made from the
proposed rules to the final rules, and reasons for the changes,
as required by RCW 34.05.380. The first column is the pro-
posed rule as it would appear if adopted with changes pro-
posed in WSR 11-08-009. In the middle column, wording
added at the final rule is underlined, and wording deleted at
the final rule is lined through, except sections that are noted
as completely repealed.

RCW 43.215.060,

Seasonal Child Care WAC as Proposed as WSR 11-08-
009, March 29, 2011

Final Seasonal Child Care WAC as Adopted

Reason for this Change

The following WAC sections were adopted as proposed in
WSR 11-08-009 without additional changes: WAC 170-
290-0002, 170-290-3501, 170-290-3540, 170-290-3555,
170-290-3560, 170-290-3570, 170-290-3580, 170-290-
3630, 170-290-3650, 170-290-3660, 170-290-3690, 170-
290-3720, 170-290-3750, 170-290-3760, 170-290-3770,
170-290-3790, 170-290-3820, 170-290-3850, 170-290-
3855, 170-290-3860, and 170-290-3865.

Not applicable.

Not applicable.

WAC 170-290-0003 Definitions. The definitions in
this section apply throughout this chapter unless the con-
text clearly requires otherwise.

(1) "Collective bargaining agreement" or "CBA"
means the most recent agreement that has been negotiated

WAC 170-290-0003 Definitions. The definitions
in this section apply throughout this chapter unless the
context clearly requires otherwise.

(1) "Able" means being physically and mentally
capable of caring for a child in a responsible manner.

Subsections (1) and (2) (definitions
of "able" and "available"): Two-par-
ent reporting requirements for special
circumstances in this definition are
retained in WAC 170-290-0020

and entered into between the exclusive bargaining repre-
sentative for all licensed and license-exempt family child

(2) "Available'" means being free to provide care
when not participating in an approved work activity

(4)(b); splitting up "able" and "avail-

able" into two separate definitions

care providers as defined in chapter 41.56 RCW.

under WAC 170-290-0040, 170-290-0045, 170-290-

allows for a broader usage in deter-

0050, or 170-290-0055 during the time child care is

(2) "Consumer" or "eligible consumer" means the
person applying for or receiving:
(a) WCCC benefits as described in part I of this

needed.

(3) "Authorization" means the documentation

mining eligibility.

Subsection (3) (definition of "autho-

chapter; or

that DSHS gives to providers specifying units of full-

rization" and "calendar year") are

(b) SCC benefits as described in part III of this chap-

day, half-day or hourly child care a family may receive

added to clarify their meaning as used

ter.

during their eligibility period, which may be adjusted-

in WCCC and SCC.

(3) "Copayment" means the amount of money the
consumer is responsible to pay the child care provider
toward the cost of child care each month.

(4) "DEL" means the department of early learning.

bility.

based on the family's need for care or changes in eligi-

(4) "Calendar year'" means those dates between

and including January 1 and December 31.

Subsection (6) (definition of "con-
sumer" or "eligible consumer"):
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(5) "DSHS" means the department of social and
health services.

(6) "Days" means calendar days unless otherwise
specified.

(7) "In-home/relative provider," referred to in the
collective bargaining agreement as "license-exempt pro-
vider," means those providers who meet the requirements
in WAC 170-290-0130 through 170-290-0167.

(8) "In loco parentis" means the adult caring for an
eligible child in the absence of the biological, adoptive, or
step-parents, and who is not a relative, court-ordered
guardian, or custodian.

(9) "SCC" means the seasonal child care program,
which is a child care subsidy program described in part I1T
of this chapter that assists eligible families who are season-
ally employed in agriculturally related work to pay for
licensed or certified child care.

(10) "WCCC" means the working connections child
care program, which is a child care subsidy program
described in part II of this chapter that assists eligible fam-
ilies in obtaining child care subsidies for approvable activ-
ities that enable them to work, attend training, or enroll in
educational programs.

(5) "Collective bargaining agreement" or
"CBA" means the most recent agreement that has been
negotiated and entered into between the exclusive bar-
gaining representative for all licensed and license-
exempt family child care providers as defined in chapter
41.56 RCW.

(6) "Consumer" " means
the person applyingfor-er receiving:

(a) WCCC benefits as described in part II of this
chapter; or

(b) SCC benefits as described in part III of this
chapter.

(7) "Copayment" means the amount of money
the consumer is responsible to pay
the child care provider toward the cost of child care each
month.

(8) "DEL" means the department of early learn-
ing.

(9) "DSHS" means the department of social and
health services.

(10) "Days" means calendar days unless other-
wise specified.

(11) "Eligibility" means that a consumer has met
all of the requirements of:

(a) Part II of this chapter to receive WCCC pro-
gram subsidies; or

(b) Part I1I of this chapter to receive SCC program
subsidies.

12) "Employment" or "work" means engagin
in any legal, income generating activity that is taxable
under the United States Tax Code or that would be tax-
able with or without a treaty between an Indian Nation
and the United States. This includes unsubsidized
employment, as verified by an employee's pay stubs or
DSHS employer verification form, and subsidized
employment, such as:

(a) Working in a federal or state paid
work study program; or

(b) VISTA volunteers, AmeriCorps, JobCorps,
and Washington Service Corps (WSC) if the income is
taxed.

(13) "In-home/relative provider," referred to in
the collective bargaining agreement as "'license-exempt
provider," means those providers who meet the
requirements in WAC 170-290-0130 through 170-290-
0167.

(14) "In loco parentis' means the adult caring for
an eligible child in the absence of the biological, adop-
tive, or step-parents, and who is not a relative, court-
ordered guardian, or custodian, and is responsible for
exercising day-to-day care and control of the child.

(15) "SCC" means the seasonal child care pro-
gram, which is a child care subsidy program described
in part III of this chapter that assists eligible families
who are seasonally employed in agriculturally related
work outside of the consumer's home to pay for licensed
or certified child care.

16) "Seasonally available labor" or "'season-
ally available agricultural related work" means work
that is available only in a specific season during part of
the calendar year. The work is directly related to the cul-
tivation, production, harvesting or processing of fruit

trees or crops.

Defining consumer as a person either
applying for or receiving benefits has
caused problems in fair hearings.
This amendment clarifies the applica-
tion process to determine eligibility
vs. the on-going requirements for a
person found eligible and receiving
benefits.

Subsection (11) (definition of "eligi-
bility"): The definition of this term
for SCC was added in the proposed
rule and is moved from WAC 170-
290-3510 and WCCC eligibility is
added.

Subsection (12) (definition of
"employment" or "work"): (a) and
(b) are from WAC 170-290-0045
(1)(a) and (b). DSHS currently uses
the following employer verification
form: http://www.dshs.wa.gov/
pdf/ms/forms/14_252.pdf. Separat-
ing employment from self-employ-
ment and placing them in the defini-
tions section address on-going fraud,
eligibility, and authorization issues.

Subsection (14) (definition of "in
loco parentis"): Clearly defining in
loco parentis is both required by fed-
eral CCDF and will streamline eligi-
bility determinations for child care
subsidy. The definition dovetails
with the WorkFirst definition of in
loco parentis.

Subsection (15) definition of "SCC":
"Or certified" is added from WSR 11-
08-009; language is added to ensure
that approved activities must occur
outside of the consumer's home to
address issues of fraud and misuse of
child care subsidy benefits.

Subsection (16) (definition of "sea-
sonally available labor" or "season-
ally available agricultural related
work"): Are moved from WAC 170-
290-3510, which is repealed.
Subsection (17) (definition of "self-
employment"): Amendments are
intended to address on-going fraud
and eligibility/authorization issues by
including WA business licenses and
UBI verification, stating that self-
employment activities must take
place outside of the home, and
addressing incorporations, which are
not considered self-employment
enterprises. Additional information
on
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(17) "Self-employment" means engaging in any
legal, income generating activity that is taxable under
the United States Tax Code or that would be taxable
with or without a treaty between an Indian Nation and
the United States, as verified by Washington state busi-
ness license, or a tribal, county, or city business or occu-
pation license, as applicable, and a uniform business
identification (UBI) number for approved self-employ-
ment activities that occur outside of the home. Incorpo-
rated businesses are not considered self-employment
enterprises.

(18) "Waiting list" means a list of families who
are currently working and waiting for child care subsi-

dies when funding is not available to meet the requests
from all eligible families.

(19) "WCCC" means the working connections
child care program, which is a child care subsidy pro-
gram described in part II of this chapter that assists eli-
gible families in obtaining child care subsidies for
approvable activities that enable them to work, attend
training, or enroll in educational programs outside the
consumer's home.

Washington and IRS requirements
can be found in the following web
sites: http://access.wa.gov/business/
checklist/checklist4.aspx and
http://www.irs.gov/businesses/
small/selfemployed/index.html.

Subsection (18) (definition of "wait-
ing list"): Was included in the pro-
posed rule and is moved from WAC
170-290-3510 (SCC definitions),
which is repealed.

Subsection (19) (definition of
WCCC): Addresses issues of fraud
and misuse of child care subsidy ben-
efits.

WAC 170-290-3510 SCC definitions. The follow-
ing definitions apply only to part III of this chapter relating
to seasonal child care (SCC):

P Apphation e e s the it
date-aconsumer;-as-definedin- WAC170-290-0003 -meets-
forsubsidy-benefits:

€2))) "Child care plan" means ((a-stateform)) an_
enhanced award letter filled out by ((the-SCC-eentraeter))
DSHS that ((teHs)) states for the consumer and provider:

(a) When benefits start and end;

(b) The amount of the copayment; ((ard))

(c) The approved hours of care; and

(d) Each consumer's eligibility for SCC program sub-
sidies.

L . . :

£ | . prog .
SCEC-eontractors-areresponsible-tofollowthe SCCrules-
that DEL-has-established:

4))) (2) "Eligibility" means that a consumer has met
all of the requirements of part III of this chapter to receive
SCC program subsidies.

(3) "Seasonally available labor" or "seasonally avail-
able agricultural related work" means ((laber)) work that is
available only in a specific season during part of the calen-
dar year. The ((Yaber)) work is directly related to the culti-
vation, production, harvesting or processing of fruit trees or
crops.

(5)Waiting Hst” . .
) HARE .. .
HEFORES ; £ €
ot ilies:)) (4) "Waiting list" means a list
of families who are currently working and waiting for sea-
sonal child care subsidies when funding is not available to
meet the requests from all eligible families.

WAC 170-290-3510 Definitions is repealed.
Proposed definitions, except the definition of "child
care plan" are moved to WAC 170-290-0003 Defini-

tions.

The definition of "child care plan" is deleted.

Repealing WAC 170-290-3510 and
consolidating definitions into WAC
170-290-0003 helps reduce confu-
sion about where words or terms are
defined.

The term "child care plan" is not [no]
longer used in the SCC or WCCC
rules.
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WAC 170-290-3520 Eligible consumers. (1) In
SCC, an eligible consumer:

(a) Is not currently receiving temporary aid for needy
families (TANF)((;)):

(b) Lives in ((the-state-ef)) one of the following
Washington((,)) state counties: Adams, Benton, Chelan,
Douglas, Franklin, Grant, Kittitas, Okanogan, Skagit,
Walla Walla, Whatcom, or Yakima;

(c) Has parental control of one or more children((;)):
and

(d) Is the child's:

((€2))) (i) Parent, either biological or adopted;

((¢e))) (ii) Stepparent;

((€ey)) (iii) Legal guardian as verified by a legal or
court document;

((€4))) (iv) Adult sibling or step-sibling;

((¢e)) () Aunt;

((69)) (vi) Uncle;

((€2))) (vii) Niece or nephew;

((#)) (viii) Grandparent; or

((6))) (ix) Any of the above relatives in ((fe)(H;-or
@)) (v). (vi)., or (viii) of this subsection, with the prefix
"great," such as great-aunt.

(2) Consumers may be eligible for SCC ((benefits))
program subsidies if they:

(a) Meet eligibility requirements in this chapter;

(b) Participate in an approved activity under WAC
170-290-3555; and

(c) Have countable income at or below ((twe-hundred-
pereent-of thefederal poverty-guidelines(FPG))) the max-
imum eligibility limit described in WAC ((176-290-36490))
170-290-0005 (2)(d) and (3).

(3) Consumers are not eligible for SCC ((benefits))
program subsidies if they:

(a) Have a copayment, under WAC 170-290-0075,
that is higher than the maximum monthly state child care
rate for all of the consumer's children in care;

(b) Were employed with one employer more than
eleven months in the previous twelve months for a single-
parent household;

(c) Are receiving TANF benefits; or

(d) Are the only parent in the household and will be
away from the home for more than thirty days in a row.

WAC 170-290-3520 Eligible-eonsumers Eligi-
bility [Eligibility]. (1) Parents. To be eligible for in
SCC, an-eligible-eensumer the person applying for ben-
efits:

(a) Is not currently receiving temporary aid for
needy families (TANF):

(b) Lives in one of the following Washington state
counties: Adams, Benton, Chelan, Douglas, Franklin,
Grant, Kittitas, Okanogan, Skagit, Walla Walla, What-
com, or Yakima;

(c) Has parental control of one or more children;
and

(d) Is the child's:

(i) Parent, either biological or adopted;

(ii) Stepparent;

(iii) Legal guardian as verified by a legal or court
document;

(iv) Adult sibling or step-sibling;

(v) Aunt;

(vi) Uncle;

(vii) Niece or nephew;

(viii) Grandparent; or

(ix) Any of the above relatives in (v), (vi), or (viii)
of this subsection, with the prefix "great," such as great-
aunt.

..
. E. ; . : 3 g prog
AN . o :

(e) Participates in an approved activity under
WAC 170-290-3555;

(f) Has have countable income at or below the
maximum eligibility limit described in WAC 170-290-
0005 (2)d)-and-3);

(g) Completes the SCC application and DSHS ver-
ification process regardless of other program benefits or
services received; and

(h) Meets eligibility requirements for SCC
described under part III of this chapter.

(2) Children. To be eligible for SCC, the child
receiving SCC must:

(a) Belong to one of the following groups as
defined in WAC 388-424-0001:

(i) A U.S. citizen;

(ii) A U.S. national;

(iii) A qualified alien; or

(iv) A nonqualified alien who meets the Washing-
ton state residency requirements as listed in WAC 388-
468-0005;

(b) Live in Washington state, and be:

(i) Less than age thirteen; or

(ii) Less than age nineteen, and:

(A) Have a verified special need, according to
WAC 170-290-0220; or

(B) Be under court supervision.

(3) Consumers are not eligible for SCC program
subsidies if they:

(a) Have a copayment, under WAC 170-290-0075,
that is higher than the maximum monthly state child
care rate for all of the consumer's children in care;

(b) Were-employed-with-ene-employermere-than-

e} Are receiving TANF benefits; or

(d) Are the only parent in the household and will
be away from the home for more than thirty days in a
TOW.

Subsection (1) is amended to clarify
that the person who is applying for
benefits is the applicant and not the
consumer at this point in the process.

Subsection (1)(a) is moved to (1)(h).

Subsection (1)(g) is added to clarify
the application process to determine
eligibility vs. the on-going require-
ments for a person found eligible and
receiving benefits. Complete applica-
tions and the verification process are
part of eligibility determinations to
address concerns by administrative
law judges in fair hearings involving
what constitutes a complete WCCC
application and verification, and
whether this is the same for TANF
and non-TANF, as well as to address
audit findings and overpayments that
DSHS cannot process because they
do not have completed applications
on file for TANF clients.

A new subsection (2) is derived from
WAC 170-290-3550(1) and 170-290-
0020(1), and clarifies how DSHS will
determine if the child is eligible for
SCC benefits based on: United States
citizen or legal resident status, age,
special needs, and/or dependency sta-
tus. WCCC WAC 170-290-0012
generally describes the citizenship
and legal status requirement, but does
not describe specific requirements.

DEL plans to amend WCCC rules
with similar wording as subsection
(2) of WAC 170-290-3520.
Subsection (3)(b) is deleted to
streamline SCC and align it with
WCCC to assist in DSHS's imple-
mentation of the SCC program.
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WAC 170-290-3530 Verifying consumers' infor-
mation. (1) A consumer must provide information to ((the-
SEC-contraetor)) DSHS to determine eligibility when:

(a) The consumer initially applies for benefits;

(b) The consumer reapplies for benefits; or

(c) A change of circumstances occurs.

(2) ((The-SEC-—eontractor)) A consumer's eligibility
may change ift

(a) DSHS finds out that the consumer's circumstances
may have changed; or

(b) The information DSHS has is inconsistent, con-
flicting, or outdated.

(3) DSHS may accept any verification that the con-
sumer can easily obtain when it reasonably supports the
consumer's statement of his or her circumstances. The ver-
ification that the consumer gives to ((the-SEC—eontraeter))
DSHS must:

(a) Clearly relate to information ((the-SEC-eentrae-
tor)) DSHS is requesting;

(b) Be from a reliable source; and

(c) Be accurate, complete, current and consistent.

((3)Fhe-SCC—eontraeter)) (4) DSHS will accept a
variety of forms of verification to show the consumer is eli-
gible. ((Ferexample;any-ofthefollowingdecuments-are-

deeuments)) If DSHS requires verification from a con-
sumer that costs money, DSHS must pay for the con-
sumer's reasonable costs.

((4)) (5) If the verification that a consumer ((gves-
to-the-SCC-eeontraetor)) provides to DSHS is inconsistent,
conflicting, or outdated ((er-eenfusing-the- SCC-eontrae-
ter)), DSHS may:

(a) Ask ((a)) the consumer to provide ((the-SEC-een-
traeter)) DSHS with more ((information-or-decumenta-
tien)) verification or provide a collateral contact (a "collat-
eral contact" is a statement from someone outside of the
consumer's residence that knows the consumer's situation);
or

(b) ((Ask+fer)) Send an investigator from the DSHS
division of fraud investigations (DFI) to make an unan-
nounced visit to the consumer's home to verify the con-
sumer's circumstances. See WAC 170-290-0025(9).

((65))) (6) If a consumer does not provide ((the-SEE&-
eentractor-with)) all of the verification ((thatthe-SCC-een-
traetor-has)) requested, ((the-SEC-eontractor)) DSHS will
determine if ((the)) a consumer is eligible based on the
information already available to ((the-SE€C-centractor))
DSHS.

(7) DSHS staff verify if the consumer received TANF
income during the previous twelve months.

WAC 170-290-3530 Verifying consumers'
information. DSHS staff verify a consumer's informa-
tion as provided in WAC 170-290-0012.

As proposed, this WAC section
nearly duplicated the wording of
WCCC WAC 170-290-0012. WAC
170-290-3530 was revised to avoid
duplication and to match WCCC ver-
ification language and process for
DSHS eligibility workers.

WAC 170-290-3550 Eligibility—Special circum-
stances. (1) A consumer may be eligible for the SCC pro-
gram when he or she:

(a) Has children living with them in Washington state
who are:

(i) Younger than age thirteen; or

(ii) Thirteen to nineteen years old and under court
supervision; or

(iii) Less than nineteen years old and have a verified
special need according to WAC 170-290-0220; and

(b) Is a parent in a two-parent family ((in-whieh)) and
both parents currently work in seasonally available agricul-
tural related work.

(2) If both parents are not currently employed in

WAC 170-290-3550 Eligibility—Special cir-
cumstances for two-parent families. (1) A consumer
may be eligible for the SCC program when he or she:

; ol I i WAC176-200-0220: and

¢b)-is a parent in a two-parent family and bot
parents currently work in seasonally available agricul-
tural related work.

(2) Hbeth-parentsare-noteurrently-employedin

Subsection (1)(a) through (b) are
moved to WAC 170-290-3520.

Subsection (2) is revised to clarify
that one of the two parents must be
working or in an approved activity,
and to match WCCC language on
special circumstances in WAC 170-
290-0020 as closely as possible
within the constraints of SCC.
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seasonally agricultural related work, the consumer may be
eligible for SCC only when the other parent is "unable" to
provide care for the children because of physical or mental
restrictions. If a consumer claims one parent is unable to
care for the children, the consumer must provide written
documentation from a licensed medical or mental health
professional that states the:

(a) Reason the parent is unable to care for the chil-
dren; and

(b) Expected duration and severity of the condition
that keeps the parent from caring for the children.

(3) ((Eor-theprevieus-twelve-menths-before-applying-
for-SCC-benefits;)) Fifty percent or more of the family's
earned income must have come from seasonally available
agricultural related work, during the twelve months prior to
the SCC application for benefits.

physieal-or-mentalrestrietions: A consumer may be eli-

gible for SCC if he or she is a parent in a two-parent
family and one parent is not able or available as defined
in WAC 170-290-0003 to provide care for the children
while the other parent is currently working or participat-
ing in approved seasonally agricultural related work.

(3) If a consumer claims one parent is uaable not
able to care for the children, the consumer must provide
written documentation from a licensed medical-or-men-
tal-health professional (see WAC 388-448-0020) that
states the:

(a) Reason the parent is unable not able to care for
the children; and

(b) Expected duration and severity of

the condition that keeps the parent from caring for the
children.

Subsection (3) is deleted. Parents
who apply do not need to have earned
fifty percent of their previous year's
income from seasonal agricultural
work. They may have worked in any
type of employment, as long as they
meet other SCC eligibility require-
ments.

WAC 170-290-3565 Consumers' responsibilities.
When a consumer applies for or receives SCC ((benefits))
program subsidies, he or she must:

(1) Give ((the-SEC—<eentraeter)) DSHS correct and
current information so that ((the-SEE-eentraeter)) DSHS
can determine the consumer's eligibility and authorize
child care payments correctly;

(2) Choose a licensed or certified child care provider
who meets requirements of WAC 170-292-3750;

(3) Leave the consumer's children with his or her pro-
vider while the consumer is in SCC approved activities. If
the consumer is not in an approved activity and wants to
use the provider, he or she must pay the provider if the pro-
vider wants payment;

(4) Pay for additional child care that exceeds the
authorization based on the same fees that are charged to
other families;

(5) Pay, or make arrangements for someone to pay,
the consumer's SCC copayment directly to the child care
provider;

(6) Pay the provider the same late fees that are
charged to other families, if the consumer pays a copay-
ment late or picks up the child late;

(7) Sign his or her children in and out of child care as
provided in WAC 170-295-7030, 170-296-0520, or 170-
151-460, as applicable, for that type of provider; and

(8) Provide the information requested by the ((S€EE€-
contractororthe-departmentof socialand-health-serviees))
DSHS fraud early detection (FRED) investigator. If the
consumer refuses to provide the information requested
within fourteen days, it could affect his or her ((benefits))
SCC program subsidies. If ((the-SEC-eentractor)) DSHS
determines ((that)) a consumer is not cooperating by sup-
plying the requested information, the consumer will not be
eligible for SCC ((benefits)) program subsidies. The con-
sumer may become eligible again when he or she meets
SCC program requirements in part III of this chapter.

WAC 170-290-3565 Consumers' responsibili-
ties. When a consumer applies for or receives SCC pro-
gram subsidies, he or she must:

(1) Give DSHS correct and current information so
that DSHS can determine the consumer's eligibility and
authorize child care payments correctly;

(2) Choose a licensed or certified child care pro-
vider who meets requirements of WAC 170-292-3750;

(3) Leave the consumer's children with his or her
provider while the consumer is in SCC approved activi-
ties outside of the consumer's home-—¥H-the-eonsumeris-
WaRtS-payHent

(4) Pay fer the provider for child care services
when the consumer requests additional child care that
exceeds the authorization based on the same fees that
are-charged-to-otherfamilies for personal reasons other
than working or participating in SCC approved activi-
ties that have been authorized by DSHS;

(5) Pay the provider for optional child care pro-
grams for the child that the consumer requests. The pro-
vider must have a written policy in place charging all
families for these optional child care programs;

(6) Pay, or make arrangements for someone to pay,
the consumer's SCC copayment directly to the child
care provider;

(7) Pay the provider the same late fees that are
charged to other families, if the consumer pays a copay-
ment late or picks up the child late;

(8) Sign his or her children in and out of child care
as provided in WAC 170-295-7030, 170-296-0520, or
170-151-460, as applicable, for that type of provider;
and

(9) Provide the information requested by the
DSHS fraud early detection (FRED) investigator. If the
consumer refuses to provide the information requested
within fourteen days, it could affect his or her SCC pro

Portions of subsection (3) are moved
to subsections (4) and (5) and are
clarified:

. Subsection (4) means addi-
tional child care when the par-
ent is not working or in
approved SCC activities.

. Subsection (5) refers to
optional activities not covered
in the monthly child care fee.
The provider must have a writ-
ten policy to charge all parents
for these activities, including
children who are not receiving
SCC benefits.

The new language is intended to
move towards matching WAC and
subsidy billing booklet language in
appropriate places to streamline the
SCC program and further align it
with WCCC to assist in DSHS's
implementation of SCC.
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gram subsidies. If DSHS determines a consumer is not
cooperating by supplying the requested information, the
consumer will not be eligible for SCC program subsi-
dies. The consumer may become eligible again when he
or she meets SCC program requirements in part I1I of
this chapter.

WAC 170-290-3590 ((S€EC-eentraeter's)) DSHS's
responsibilities to consumers. ((SEC-eentractors-are-

. e 1} th DEI ;
their)) DSHS staff must:

(1) Treat consumers in accordance with all applicable
federal and state nondiscrimination laws, regulations and
policies;

(2) ((Autherize SCC-program-subsidiesfora-con-

3))) Ask if a consumer has received, or is currently
receiving, child care services from another subsidy pro-
gram; ((and-ihe-or she-hasreeeived-a-copy-of-his-orher-

J :
. program, : ied
; \ . . . PI ; e
she-has;-verify his-or-her-denial-from-that program;

5))) (3) Complete ((intake-doecumentsinaecon-
sumer's-presenee;)) applications for SCC program subsi-
dies based on information ((he-ershe)) the consumer pro-
vides, and determine a consumer's eligibility within thirty
days from the date the consumer applied;

((€6))) (4) Accept a variety of forms of verification
and may not specify the type of documentation required;

((€M)) (5) Authorize payments only to a licensed or
certified child care provider ((ef-a-consumer's-choiee)) the
consumer chooses who meets the requirements in WAC
170-290-3750;

((£8))) (6) Authorize payments only when no adult in
a consumer's family (under WAC 170-290-3540) is able or
available to care for the consumer's children as defined in
WAC 170-290-3550;

((9Y)) (1) Give a consumer a SCC program approved
child care plan in order to enroll his or her children in
licensed or certified child care;

((€+9Y)) (8) Inform a consumer of:

(a) The consumer's copayment amount as determined
in WAC 170-290-3620 and defined in WAC 170-290-0075;

(b) The consumer's rights and responsibilities under
the SCC program when he or she applies or reapplies;

(c) The types of child care providers the SCC pro-
gram will pay;

(d) The community resources that can help the con-
sumer select child care when needed;

(e) Other options for child care subsidies, if the con-
sumer does not qualify for SCC program subsidies; and

(f) The consumer's rights to an administrative hearing
((underthe S€CCprogram));

(D)) (9) Provide prompt child care authorizations
to a consumer's child care provider;

(((2))) (10) Respond to a consumer within ten days
if the consumer reports a change of circumstance that
affects the consumer's

(a) SCC eligibility;

(b) Copayment; or

(c) Providers; and

WAC 170-290-3590 DSHS's responsibilities to
consumers. DSHS staff must:

(1) Treat consumers in accordance with all appli-
cable federal and state nondiscrimination laws, regula-
tions and policies;

(2) Askifa-consumerhasreceivedsoris-currently-

ivingehild ces f ] bsid
gram; Complete applications for SCC program subsi-
dies based on information ((he or she)) [((he-er-she))]
the consumer provides, and determine a consumer's eli-
gibility within thirty days from the date the consumer
applied;

(3) Accept a variety of forms of verification and

may not specify the type of documentation required;

(4) Authorize payments only to a licensed or certi-
fied child care provider the consumer chooses who
meets the requirements in WAC 170-290-3750;

(5) Authorize payments only when no adult in a
consumer's family (under WAC 170-290-3540) is able
or available to care for the consumer's children as
defined in WAC 170-290-3550;

H-Give-aconsumera-SCCprogramapproved-

(6) Inform a consumer of:

(a) The consumer's copayment amount as deter-
mined in WAC 170-290-3620 and defined in WAC 170-
290-0075;

(b) The consumer's rights and responsibilities
under the SCC program when he or she applies or reap-
plies;

(c) The types of child care providers the SCC pro-
gram will pay;

(d) The community resources that can help the
consumer select child care when needed;

(e) Other options for child care subsidies, if the
consumer does not qualify for SCC program subsidies;
and

(f) The consumer's rights to an administrative
hearing ((under the SCC program)) [((waderthe-SEEC-
program))];

(7) Provide prompt child care authorizations to a
consumer's child care provider;

(8) Respond to a consumer within ten
days if the consumer reports a change of circumstance
that affects the consumer's:

(a) SCC eligibility;

(b) Copayment; or

(¢) Providers; and

&3 (9) [(9)] Provide an interpreter or translator
service at no cost to the consumer to explain informa-
tion related to the SCC program.

The first sentence in proposed sub-
section (2) no longer applies and is
deleted. DSHS will already know if
the parents receive WCCC, and they
will not ask if the parent is receiving

other child care subsidies.

Subsection (7) in the proposed rule is
deleted. DSHS sends parents who
have been approved for SCC an

authorization letter.

Other sections are renumbered.
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((€3))) (11) Provide an interpreter or translator ser-
vice at no cost to the consumer to explain information
related to the SCC program.

WAC 170-290-3610 Countable income. ((BEL))
DSHS counts income as money a consumer earns or
receives from:

(1) Wages and commissions earned from employ-
ment;

(2) Unemployment compensation;

(3) A TANF or other welfare grant;

(4) Child support payments received;

(5) Supplemental Security Income (SSI);

(6) Other Social Security payments, such as Social
Security Administration (SSA) and Social Security disabil-
ity insurance (SSDI);

(7) Refugee assistance payments;

(8) Payments from the Veterans' Administration;

(9) Pensions or retirement income;

(10) Payments from labor and industries (L&I), or
disability payments;

(11) ((Jnheritanee;

H2)Reportable-gambling winnings;-and

3))) Lump sums as money a consumer receives
from a one-time payment such as back child support, an
inheritance, or gambling winnings;

(12) Other types of income not listed in WAC 170-
290-3630; and

(13) Gross wages from employment or self-employ-
ment income. "Employment" or "work" has the same
meaning as defined in WAC 170-290-0040(2). "Self-

employment income" means a consumer's gross income
from self-employment minus allowable business expenses
in WAC 388-450-0085.

WAC 170-290-3610 Countable income. DSHS
counts income as money a consumer earns or receives
from:

(1) Wages and commissions earned from employ-
ment;

(2) Unemployment compensation;

(3) A TANF or other welfare grant;

(4) Child support payments received;

(5) Supplemental Security Income (SSI);

(6) Other Social Security payments, such as Social
Security Administration (SSA) and Social Security dis-
ability insurance (SSDI);

(7) Refugee assistance payments;

(8) Payments from the Veterans' Administration;

(9) Pensions or retirement income;

(10) Payments from labor and industries (L&I), or
disability payments;

(11) Lump sums as money a consumer
receives from a one-time payment such as back child
support, an inheritance, or gambling winnings;

(12) Other types of income not listed in WAC 170-
290-3630; and

(13) Gross wages from employment or self-
employment income “Employment"-or"work" has-the-
same-meaning as defined in WAC 170-290-0003. “SeH-

; i ] . ] blebirsi
expensesin-WAC388-450-0085: Gross wages includes

any wages that are taxable.

Definitions of "employment" and
"self-employment" in subsection (13)
are moved to WAC 170-290-0003
Definitions; additional language is
from WAC 170-290-0060(10).

WAC 170-290-3620 Calculation of income. (1) For
the SCC program, ((BEL)) DSHS uses a consumer's aver-
age countable income when determining his or her income
eligibility and copayment. ((DEL-determines)) A con-
sumer's average monthly income is determined by totaling
all income earned and received in the past twelve months,
as listed in WAC 170-290-3610, and dividing by twelve.
The last month of income that is counted is the month
before the consumer applies for SCC.

(2) If a consumer receives a lump sum payment (such
as money from back child support payment) in the month
of application or during his or her SCC eligibility:

(a) DSHS divides the lump sum payment by twelve to
come up with a monthly amount;

(b) DSHS adds the monthly amount to the

month it was received and each subsequent month of the
twelve month review period; and
(c) The consumer must meet income guidelines for

SCC after the lump sum payment is added to remain eligi-
ble for SCC.

WAC 170-290-3620 Calculation of income. For
the SCC program, DSHS calculates a consumer's
income in the same manner as provided in WAC 170-
290-0065.

DEL is making the calculation of
income for SCC the same as WCCC.
DEL is proposing changes to WAC
170-290-0065 so that DSHS staff
will calculate income based on the
total number of months (up to twelve
months) it took for the family to earn
their stated income, and then divide
the income by the number of months
the parent reported. This is expected
to help account for high and low fluc-
tuations experienced by seasonal
workers of all types, including agri-
cultural workers.

WAC 170-290-3640 Determining income eligibil-
ity and copayment. (1) For the SCC program, ((BEL))
DSHS determines a consumer's family's income eligibility
and copayment by:

(a) The consumer's family size as defined under WAC
170-290-3540;

(b) The consumer's average monthly income as calcu-
lated under WAC 170-290-3620;

(c) The consumer's family's average monthly income
as compared to the federal poverty guidelines (FPG); and

WAC 170-290-3640 Determining income eligi-
bility and copayment. (1) For the SCC program,
DSHS determines a consumer's family's income eligi-
bility and copayment by:

(a) The consumer's family size as defined under
WAC 170-290-3540;

(b) The consumer's average monthly income as
calculated under WAC 170-290-3620;

(c) The consumer's family's average monthly
income as compared to the federal poverty guidelines
(FPG); and

The second sentence in subsection
(4) is deleted. DSHS sends the parent
an authorization letter that has similar
information as the previous SCC
child care plan.
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(d) The consumer's family's average monthly income
as compared to the copayment chart defined in WAC 170-
290-0075.

(2) If a consumer's family's income is above ((twe-
hundred-pereentof the FRG-as-definedin-WAC170-290-
00675)) the maximum eligibility limit as provided in WAC
170-290-0005 (2)(d) and (3), his or her family is not eligi-
ble for the SCC program.

(3) ((S€C-doesnotprorate-the-copayment-whena-

4))) The FPG is updated every year on April 1. The
SCC eligibility level is updated at the same time every year
to remain current with the FPG.

((69)) (4) SCC shall assign a copayment amount
based on the family's countable income. The copayment
amount will be on the consumer's child care plan. The con-
sumer pays the copayment directly to the provider.

(5) SCC does not prorate the copayment when a con-
sumer uses care for part of a month.

(d) The consumer's family's average monthly
income as compared to the copayment chart defined in
WAC 170-290-0075.

(2) If a consumer's family's income is above the
maximum eligibility limit as provided in WAC 170-
290-0005 ))-and-3), his or her family is not eligible
for the SCC program.

(3) The FPG is updated every year on April 1. The
SCC eligibility level is updated at the same time every
year to remain current with the FPG.

(4) SCC shall assign a copayment amount based
on the family's countable income. Fhe-copayment
ameunt-will- be-on-the-consumer's-child-eare-plan: The
consumer pays the copayment directly to the provider.

(5) SCC does not prorate the copayment when a
consumer uses care for part of a month.

WAC 170-290-3665 When SCC ((benefits)) pro-
gram subsidies start. ((Fhe-eensumer's-child-eareplan-
wil-tel-the-consumer-when-the-benefitsstart-and-end:))

(1) ((Fhe-ScCeontractor)) DSHS authorizes ((ehild-
eare)) SCC program subsidies ((when)) to begin on the date

WAC 170-290-3665 When SCC ((benefits))

program subsidies start. (1) SCC benefits for an eligi-

ble consumer may begin when the following conditions
are met:

(a) The consumer has completed the required SCC

the consumer applies for SCC and the following require-

application and verification process as described under

ments are met:
(a) The consumer turns in all of his or her eligibility
paperwork ((te-the-SE€C-~eentractor)) and provider informa-

WAC 170-290-0012 within thirty days of the date
DSHS received the consumer's application or reapplica-
tion for SCC benefits;

tion to DSHS within thirty calendar days of his or her appli-

(b) The consumer is working or participating in an

cation date;

(b) The ((SEEC—<ontractor-determines-that-the)) con-
sumer is determined eligible for the program; and

(¢) The consumer starts his or her children in care
with an approved child care provider.

(table deleted)
The consumer's application date is whichever is earlier:

approved activity under WAC 170-290-3555;

(c) The consumer needs child care for work or
approved activities within at least thirty days of the date
of application for SCC benefits; and

(d) The consumer's eligible licensed or certified
provider is caring for his or her children.

(2) If a consumer fails to turn in all information
within thirty days from his or her application date, the
consumer must restart the application process.

(3) The consumer's application date is whichever

is earlier:

(a) The date the consumer's application is entered into

(a) The date the consumer's application is entered

DSHS's automated system; or

(b) The date the consumer's application is date
stamped as received.

(3) If a consumer fails to turn in all information
within thirty calendar days from his or her application date
the consumer must restart the application process. The
consumer's begin date for benefits is described in subsec-
tion (2) of this section.

into DSHS's automated system; or
(b) The date the consumer's application is date

stamped as received.

This entire section is rearranged and
reworded for clarity, but the require-
ments are the same as in the proposed

rule.

REPEALED: WAC 170-290-3670 Preauthorization for
the SCC program.

No change. This WAC section is repealed.

WAC 170-290-3730 When notice of payment
changes is not required. ((The-SEC-—centractor)) DSHS
does not give a consumer notice if the consumer:

(1) Tells ((the-SEC-—eontractor)) DSHS that he or she
no longer wants SCC;

(2) Has moved and his or her whereabouts are
unknown to ((the-SEC-—~eentraeter)) DSHS;

(3) Is receiving duplicate child care benefits;

(4) Has a current ((eligibility-period)) authorization
that is scheduled to end;

WAC 170-290-3730 When notice of payment
changes is not required. DSHS does not give a con-
sumer notice if the consumer:

(1) Tells DSHS that he or she no longer wants
SCC; or

(2) Has moved and has not informed DSHS of his
or her new mailing address his-erher-whereabouts-are-
unknewnte—DSHS:

; .. . . fts:
. . :

The amendment to subsection (2)
will help DSHS in maintaining the
waiting list to contact SCC applicants
when they are being notified. Notifi-
cation is by mail, so DSHS must have
updated mailing information.

DSHS currently sends out notices to
consumers of the information con-
tained in subsections (3) to (6); delet-
ing these subsections aligns the WAC
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((benefits)) program subsidies. (1) At least every six
months, ((the-SEC-—eentractor)) DSHS reviews a con-
sumer's information to determine if he or she ((may-keep-

ble-forthe-nextsix-meonthsbeeause-of theirage)) is still eli-
gible for SCC program subsidies.

(2) ((Fhe-SEC-eontractor)) DSHS will:

(a) Review the consumer's updated information to
include the last six months of earned and unearned income
and add it to the most current six months of the previous
income information; and

(b) Redetermine the consumer's eligibility.

009, March 29, 2011 Final Seasonal Child Care WAC as Adopted Reason for this Change

(5) Has a new eligibility period that results in a S Has-anew-eligibility period-thatresults-ina- with current DSHS practice.
change in child care benefits; or change-in-child-eare-benefits:or

(6) Is receiving child care at a location that does not 6)Isrecetvingchild-ecare-atalocation-that dees-
meet requirements under WAC 170-290-3750. netmeetrequirements-under WAC170-290-3750-

WAC 170-290-3830 Redetermination of SCC This entire WAC section is repealed in the final rule. See the changes to proposed WAC

170-290-3840.

WAC 170-290-3840 New eligibility period. (1) Ifa WAC 170-290-3840 New eligibility period. (1) | This section combines [a] portion of
consumer wants to receive ((ehild-eare-benefits)) SCC pro- | If a consumer wants to receive SCC program subsidies | repealed WAC 170-290-3832. DSHS
gram subsidies for another eligibility period, he or she must | for another eligibility period, he or she must reapply for | is responsible for letting the parent
reapply for SCC benefits before the end of the current eli- | SCC benefits before the end of the current eligibility know when their eligibility period is
gibility period listed on the child care plan. To determine if | period listed-on-the-ehild-eareplan. To determine if a ending, and that the parents must
a consumer is eligible, the consumer calls ((er-eemesinte- | consumer is eligible, the-eensumerealls DSHS:-ener | reapply for SCC before their current

the-SCC-eontraetor's-offiee)) DSHS on or before the end before-the-end-date-of the-consumer'seurrent- SCC-eligi- | eligibility period ends to avoid a

date of the consumer's current SCC eligibility period to bility period-torequest- SCCprogram-subsidies: lapse (break) in benefits.
request ((an-applicationinterview-date)) SCC program sub- (a) Requests reapplication information before the
sidies. end date of the consumer's current SCC eligibility
(2) A consumer may be eligible for SCC ((berefits)) | period; and
program subsidies for a new eligibility period with no (b) Verifies the requested information for com-
break in ((ehild-eare)) SCC program subsidies if: pleteness and accuracy.
(a) The consumer calls ((er-eemes-inte-the-SCC-eon- (2) A consumer may be eligible for SCC program

traeter's-effiee)) DSHS on or before the end date of the con- | subsidies for a new eligibility period with-ne-breakin-
sumer's current SCC eligibility period to request ((arapph- | SECprogram-—subsidies if:

eentraetor)) DSHS notifies the consumer of the new eligi- | requirements.

eation-interview-date)) SCC program subsidies; (a) The-consumerealls DSHSen-orbeforetheend
(b) The consumer's provider is eligible for payment | date-efthe-consumer's-eurrent-SCCeligibility period-to-
under WAC 170-290-3750; and requestSCC-program-subsidies DSHS receives the con-
(c) The consumer meets all SCC eligibility require- | sumer's reapplication information no later than the last
ments. day of the current eligibility period;
(3) If ((the-SEC-eentraetor)) DSHS determines that a (b) The consumer's provider is eligible for pay-
consumer is eligible for SCC ((benrefits)) program subsi- ment under WAC 170-290-3750; and
dies based on his or her application information, ((the-S€c- (c) The consumer meets all SCC eligibility

bility period and copayment. (3) If DSHS determines that a consumer is eligible
(4) If a consumer fails to ((eal-oreomeinte-aSEC- | for SCC program subsidies based on his or her reappli-
eentractor's-offiee)) contact DSHS on or before the end cation information, DSHS notifies the consumer of the

date of the consumer's current SCC eligibility period to new eligibility period and copayment.

request ((afrapphieationinterview-date)) SCC program sub- (4) If a consumer fails to contact DSHS on or
sidies, he or she must reapply according to WAC 170-290- | before the end date of the consumer's current SCC eligi-
3665. bility period to request SCC program subsidies, he or

she must reapply according to WAC 170-290-3665.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Permanent [42]

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 31, Repealed 4.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 31, Repealed 4.
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AMENDATORY SECTION (Amending WSR 09-22-043,
filed 10/28/09, effective 12/1/09)

WAC 170-290-0002 Scope of agency responsibilities.
(1) The responsibilities of the department of early learning
(DEL) include, but are not limited to:

(a) Determining child care subsidy policy for the WCCC
and SCC programs, including determining thresholds for eli-
gibility and copayment amounts and establishing rights and
responsibilities. DEL is also designated as the lead agency for
child care and development funds (CCDF) and oversees
expenditure of CCDF funds; and

(b) ((Geﬂ%faeﬂﬂg—wﬁh—eemﬂ%ﬂﬁy—efgaﬂ&&&eﬂs—te—mee{

with-families-te-seeif they-areeligible for the SCCprogram:
scc | L | .
the-state;and-must-follow-therulesthat DELhas-established
forthe SCCprogram:and

€e))) Serving as the designated representative for the
state to implement the collective bargaining agreement under
RCW 41.56.028 for in-home/relative providers as defined in
WAC 170-290-0003(7), and for all licensed family child care
providers.

(2) The responsibilities of the department of social and
health services (DSHS) include, but are not limited to, ser-
vice delivery for the ((wetrking—econnections—child-eare
©)WCCC((3)) and SCC programs, including determining
who is eligible for WCCC and SCC benefits, authorizing
payments for these programs, and managing payments made
to providers that receive WCCC and SCC subsidies.

(3) This allocation between DEL and DSHS is pursuant
to section 501(2), chapter 265, Laws of 2006 (2SHB 2964),
in which the legislature transferred all of the powers, duties,
and functions relating to the WCCC program from DSHS to
DEL, except for eligibility staffing and eligibility payment
functions, which remain in DSHS.

AMENDATORY SECTION (Amending WSR 09-22-043,
filed 10/28/09, effective 12/1/09)

WAC 170-290-0003 Definitions. The definitions in this
section apply throughout this chapter unless the context
clearly requires otherwise.

(1) "Able" means being physically and mentally capa-
ble of caring for a child in a responsible manner.

(2) "Authorization" means the documentation that
DSHS gives to providers specifying units of full-day, half-
day or hourly child care a family may receive during their eli-
gibility period, which may be adjusted based on the family's
need for care or changes in eligibility.

(3) "Available" means being free to provide care when
not participating in an approved work activity under WAC
170-290-0040, 170-290-0045, 170-290-0050, or 170-290-
0055 during the time child care is needed.

(4) "Calendar vear' means those dates between and

WSR 11-12-078

(5) "Collective bargaining agreement" or "CBA"
means the most recent agreement that has been negotiated
and entered into between the exclusive bargaining represen-
tative for all licensed and license-exempt family child care
providers as defined in chapter 41.56 RCW.

(&) (6) "Consumer" ((er—eligible—consumer'))
means the person ((apphyingfer-er)) receiving:

(a) WCCC benefits as described in part II of this chapter;
or

(b) SCC benefits as described in part III of this chapter.

() (1) "Copayment'" means the amount of money
the consumer is responsible to pay the child care provider
toward the cost of child care each month.

((4)) (8) "DEL'" means the department of early learn-
ing.

((5))) (9) "DSHS" means the department of social and
health services.

((66))) (10) "Days" means calendar days unless other-
wise specified.

() (1) "Employment" or "work" means engagin
in any legal, income generating activity that is taxable under
the United States Tax Code or that would be taxable with or
without a treaty between an Indian Nation and the United
States. This includes unsubsidized employment, as verified
by an employee's pay stubs or DSHS employer verification
form, and subsidized employment, such as:

(a) Working in a federal or state paid work study pro-
gram; or

(b) VISTA volunteers, AmeriCorps, JobCorps, and
Washington Service Corps (WSC) if the income is taxed.

12) "Eligibility'" means that a consumer has met all of
the requirements of:

(a) Part II of this chapter to receive WCCC program sub-

(b) Part I1I of this chapter to receive SCC program subsi-
dies

(13) "In-home/relative provider," referred to in the
collective bargaining agreement as "license-exempt pro-
vider," means those providers who meet the requirements in
WAC 170-290-0130 through 170-290-0167.

((68))) (14) "In loco parentis" means the adult caring
for an eligible child in the absence of the biological, adoptive,
or step-parents, and who is not a relative, court-ordered
guardian, or custodian, and is responsible for exercising day-
to-day care and control of the child.

(%)) (15) "SCC" means the seasonal child care pro-
gram, which is a child care subsidy program described in part
IIT of this chapter that assists eligible families who are sea-
sonally employed in agriculturally related work outside of the
consumer's home to pay for licensed or certified child care.

((H8))) (16) "Seasonally available labor" or "season-
ally available agricultural related work" means work that
is available only in a specific season during part of the calen-
dar year. The work is directly related to the cultivation, pro-
duction, harvesting or processing of fruit trees or crops.

(17) "Self-employment" means engaging in any legal
income generating activity that is taxable under the United
States Tax Code or that would be taxable with or without a
treaty between an Indian Nation and the United States, as ver-

including January 1st and December 31st.

ified by Washington state business license, or a tribal, county,
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or city business or occupation license, as applicable, and a
uniform business identification (UBI) number for approved
self-employment activities that occur outside of the home.
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ey Have)) (f) Has countable income at or below ((twe
)) the

hundredpereentofthefederal poverty guidelines(FRG)
maximum eligibility limit described in WAC ((+70-296-

Incorporated businesses are not considered self-employment

enterprises.
(18) "Waiting list" means a list of families who are cur-

rently working and waiting for child care subsidies when
funding is not available to meet the requests from all eligible

families.

(19) "WCCC" means the working connections child
care program, which is a child care subsidy program
described in part II of this chapter that assists eligible families
in obtaining child care subsidies for approvable activities that
enable them to work, attend training, or enroll in educational
programs outside the consumer's home.

AMENDATORY SECTION (Amending WSR 09-22-043,
filed 10/28/09, effective 12/1/09)

WAC 170-290-3501 Program funding((—“ﬁa-i-t-i-ng
lists)). The seasonal child care (SCC) program is subject to
available funds ((aﬂd—efe&tes—wmﬂﬂg—hsts—whe&budget—hﬂmﬁ
eeetr)). As used in this chapter. "subject to available funds"
includes one or more of the following:

(1) Limiting or closing enrollment;
(2) Establishing a priority list for new enrollees subject

to applicable state and federal law; or

(3) Creating and maintaining a waiting list.

AMENDATORY SECTION (Amending WSR 09-22-043,
filed 10/28/09, effective 12/1/09)

WAC 170-290-3520 ((Eligible-eensumers:)) Eligibil-

ity. (1) ((3n)) Parents. To be eligible for SCC, ((an-~ehgible
eonsumer)) the person applying for benefits:

(a) Is not currently receiving temporary aid for needy
families (TANF)((5)):

(b) Lives in ((the-state-of)) one of the following Wash-
ington((5)) state counties: Adams, Benton, Chelan, Douglas,

Franklin, Grant, Kittitas, Okanogan, Skagit, Walla Walla,
Whatcom, or Yakima;

(c) Has parental control of one or more children((5)); and

(d) Is the child's:

((€2))) (i) Parent, either biological or adopted;

((é))) (ii) Stepparent;

((€e))) (iii) Legal guardian as verified by a legal or court
document;

((6)) (iv) Adult sibling or step-sibling;

((fe))) () Aunt;

((69)) (vi) Uncle;

(((2))) (vii) Niece or nephew;

(((h))) (viii) Grandparent; or

((®)) (ix) Any of the above relatives in ((fe);(H;or-(h)))
(v), (vi), or (viii) of this subsection, with the prefix "great,"
such as great-aunt.

((D)-Consumers—may—be—ehpiblefor SCCbenefits—if
they:
M Loibili . i this ol ,
b)) (e) Participates in an approved activity under WAC
170-290-3555; ((and
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3646-)) 170-290-0005;

(g) Completes the SCC application and DSHS verifica-
tion process regardless of other program benefits or services
received; and

(h) Meets eligibility requirements for SCC described
under part IIT of this chapter.

(2) Children. To be eligible for SCC, the child receiv-
ing SCC must:

(a) Belong to one of the following groups as defined in
WAC 388-424-0001:

(i) A U.S. citizen;

(ii) A U.S. national;

(iii) A qualified alien; or

(iv) A nonqualified alien who meets the Washington
state residency requirements as listed in WAC 388-468-0005.

(b) Live in Washington state, and be:

(i) Less than age thirteen; or

(i1) Less than age nineteen, and:

(A) Have a verified special need, according to WAC
170-290-0220; or

(B) Be under court supervision.

(3) Consumers are not eligible for SCC ((berefits)) pro-
gram subsidies if they:

(a) Have a copayment, under WAC 170-290-0075, that
is higher than the maximum monthly state child care rate for
all of the consumer's children in care;

(b) ((Wefe'—emﬁ}eye'd—\zv-iﬂa—eﬂe—em@}eyer—mefe—thaﬂ

B

te})) Are receiving TANF benefits; or
((68))) (c) Are the only parent in the household and will
be away from the home for more than thirty days in a row.

AMENDATORY SECTION (Amending WSR 09-22-043,

filed 10/28/09, effective 12/1/09)

WAC 170-290-3530 Verifying consumers' informa-
tion. (((D-A-—consumermustprovide-information-te-the SEC
contractor-to-determine-eligibtity-when:
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SCEC-—eontractor:)) DSHS staff verify a consumer's informa-
tion as provided in WAC 170-290-0012.

AMENDATORY SECTION (Amending WSR 09-22-043,
filed 10/28/09, effective 12/1/09)

WAC 170-290-3540 Eligibility—Family size. (DEE))
DSHS determines a consumer's family size as ((feHows:))
provided in WAC 170-290-0015.

((DHaeconsumer'sfam- | ThenDElLeounts-thefol-
v imeludes: lowinoindividual
of-the familvfor SCCpro-
lisibilitvs
e A-single parentinelud- | The-consumerand-the-eon-
) . v 1o ehildren
e I VIRE”
]]I. 3,] ’g]
ff] ]]I | g ’.”1 Fvine i the
EEI .]I Ig 1'111,
EE].I & J'HI]"’]]
held:

toeal " fiod | Ontvthochild e
by-alegal-orecourt-doeu- ineome:

; o

ibling: ] got ;I
gfe&;-am&t,—’gfea%-&ﬂe}e,—t;r—
great-grandparent:
H-A-parent-whe-is-velun- Fhe-consumer;the-absent
forreasons-other-than-
empleyment-such-as-visit-
. il ber
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ey Aparentwheiseutef | Theecensumerthe-absent
the-houschold-beeanse-of parent-and-the-ehildren—
empleyerrequirements; Subseetton-{Hb)and{drof
.g’ ¥ PP
expeeted-toreturnto-the-
hetsehold:
not-part-of the heusehold-
. g
i E10 3]
held-members—AH-other
iy rles i thi .
apply:
ZIET , Fhen in-addition, DEL
} hold-ineludes: hesibli
of-the-familyfor SCCpro-
lisibili followss
Eiol st Theeiel ¥
lings-of the-childrenwhe- funless-they-are-aparent
requirecare-and-areenroled | themselves),until-they-turn-
. i i . . lote hiol
general-equivaleney- schoolGED~whichever
los i thi . o
by SibE thechild T ..
requiring-eare-whe-areup-to- | the-approved-program-
twenty-one-years-old-whe- | through RCW28A155:020-
eram-throughthe-school dis- | age(unlesstheyare-aparent
I lor RCW e s in thi .
28A155.020. apphy-))

AMENDATORY SECTION (Amending WSR 09-22-043,
filed 10/28/09, effective 12/1/09)

WAC 170-290-3550 Eligibility—Special circum-
stances for two-parent families. (1) A consumer may be eli-
gible for the SCC program when he or she((:

ey Has—ehildrenlivingwith-them—in—Washingtonstate

b)) is a parent in a two-parent family ((in-whieh)) and
both parents currently work in seasonally available agricul-
tural related work.

2) ((}ﬁbefh—p&fef&s—afe—ﬂet—emp}eyed—in—s'ea?eﬂ&ﬂ-}#&gﬁ-

tetions:)) A con-
sumer may be eligible for SCC if he or she is a parent in a
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two-parent family and one parent is not able or available as
defined in WAC 170-290-0003 to provide care for the chil-

dren while the other parent is currently working or participat-
ing in approved seasonally agricultural related work.

(3) If a consumer claims one parent is ((aneble)) not able
to care for the children, the consumer must provide written
documentation from a licensed ((medical-or-mental-health))
professional (see WAC 388-448-0020) that states the:

(a) Reason the parent is ((urable)) not able to care for the
children; and

(b) Expected duration and severity of the condition that
keeps the parent from caring for the children.

(3 FEor-theprevieus-twwelve-months before-applying for
SCChenefits, fifty percent-or more-of the family'searned

AMENDATORY SECTION (Amending WSR 09-22-043,
filed 10/28/09, effective 12/1/09)

WAC 170-290-3555 Eligibility—Approved activities.
(1) A consumer may be eligible for SCC ((benefits)) program
subsidies for up to sixteen hours per day for the time he or she
is involved in seasonally available agricultural related work
in((z
e Washington-state;-or
i ithi i ) Washington

state.

(2) When the consumer is part of a two-parent family,
both parents must be employed as described in subsection (1)
of this section;

(3) ((Fhe—SEEC—~eontractor)) DSHS may authorize care
for:

(a) Travel time only between the child care location and
the employment location ((enly));

(b) Job search, of no more than five days per month, if
the consumer's seasonally available agricultural related work
ends and he or she is still eligible and continues to need child
care; or

(c) Sleep time, up to eight hours per day when needed, if
the consumer works nights and sleeps days.

AMENDATORY SECTION (Amending WSR 09-22-043,
filed 10/28/09, effective 12/1/09)

WAC 170-290-3560 Consumers' rights. When a con-
sumer applies for or receives SCC ((benefits)) program sub-
sidies, he or she has the right to:

(1) Be free from discrimination in accordance with all
applicable federal and state nondiscrimination laws, regula-
tions and policies;

(2) Have the consumer's application accepted and acted
upon within thirty days;

(3) Be informed, in writing, of the consumer's legal
rights and responsibilities related to the SCC ((benefits)) sub-
sidy program;

(4) Have the consumer's information shared with other
agencies only when required by federal or state regulations;

(5) Be allowed to choose a licensed or certified child
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(6) Receive a written notice at least ten days before
changes are made to lower or stop benefits except as stated in
WAC 170-290-3730;

(7) Ask for an administrative hearing if the consumer
does not agree with a decision per WAC 170-290-3860;

(8) Ask to speak to ((the-SEC-contraetor's)) a supervisor
or administrator at DSHS to review a decision or action
affecting the consumer's benefits without affecting the con-
sumer's right to an administrative hearing;

(9) Have interpreter or translator services provided by
((the-SEC-eontractor)) DSHS within a reasonable amount of
time and at no cost to the consumer;

(10) Refuse to speak to a fraud early detection (FRED)
investigator from the ((department-of-seeial-and-health-ser-
viees)) DSHS division of fraud investigations (DFI) when
they ask to come into your home. This request will not affect
eligibility for SCC program subsidies. If the consumer
refuses to cooperate with the investigator at a later date, it
could affect his or her ((benefits)) SCC program subsidies;

(11) Access his or her child at all times while the child is
in child care;

(12) Terminate child care without cause and without
notice to the provider. Notice must be given to ((the-S€E
eentraetor)) DSHS within five days of termination; and

(13) Not be charged by the consumer's licensed or certi-
fied provider, or be made to pay, for:

(a) The difference between ((their)) the child care pro-
vider's private rate and the state maximum child care subsidy
rate, when their private rate for child care or the registration
fee is higher;

(b) Any day when the consumer's child is absent;

(¢) Vacation days when the provider chooses to close;

(d) A higher amount than the state allows for field trips;

(e) A preschool tuition fee in addition to regular child
care services; or

(f) Child care services after the final day of care, when
the provider chooses to stop caring for the consumer's chil-
dren.

AMENDATORY SECTION (Amending WSR 09-22-043,
filed 10/28/09, effective 12/1/09)

WAC 170-290-3565 Consumers' responsibilities.
When a consumer applies for or receives SCC ((benefits))
program subsidies, he or she must:

(1) Give ((the-S€EC€-eentractor)) DSHS correct and cur-
rent information so that ((the-S€C-eentraetor)) DSHS can
determine the consumer's eligibility and authorize child care
payments correctly;

(2) Choose a licensed or certified child care provider
who meets requirements of WAC 170-292-3750;

(3) Leave the consumer's children with his or her pro-
vider while the consumer is in SCC approved activities((-H

the-consumeris-not-inan-approved-activity-and-wants-to-use
| tor_} | ] dor £l d

wants-payment)) outside of the consumer's home;
(4) Pay ((fer)) the provider for child care services when

care provider as long as the provider meets requirements in
WAC 170-290-3750;

Permanent
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pating in SCC approved activities that have been authorized
by DSHS;

(5) Pay the provider for optional child care programs for
the child that the consumer requests. The provider must have
a written policy in place charging all families for these
optional child care programs;

((5))) (6) Pay, or make arrangements for someone to
pay, the consumer's SCC copayment directly to the child care
provider;

((66))) (7) Pay the provider the same late fees that are
charged to other families, if the consumer pays a copayment
late or picks up the child late;

((H)) (8) Sign his or her children in and out of child care
as provided in WAC 170-295-7030, 170-296-0520, or 170-
151-460, as applicable, for that type of provider; and

(%)) (9) Provide the information requested by the

SCC-—contractor-or-the-department-of social-and-health-ser-
viees)) DSHS fraud early detection (FRED) investigator. If
the consumer refuses to provide the information requested
within fourteen days, it could affect his or her ((benefits))
SCC program subsidies. If ((the-SCE-eontracter)) DSHS
determines ((that)) a consumer is not cooperating by supply-
ing the requested information, the consumer will not be eligi-
ble for SCC ((berefits)) program subsidies. The consumer
may become eligible again when he or she meets SCC pro-
gram requirements in part I1I of this chapter.

AMENDATORY SECTION (Amending WSR 09-22-043,
filed 10/28/09, effective 12/1/09)

WAC 170-290-3570 Notification of changes. When a
consumer applies for or receives SCC ((benefits)) program
subsidies, he or she must:

(1) Notify ((the—SCSC—eentraeter)) DSHS, within five
days, of any change in providers;

(2) Notify his or her provider within ten days when ((the
SEC-eontraetor)) DSHS changes his or her child care autho-
rization;

(3) Notify ((the-SEC-eentractor)) DSHS within ten days
of any change in the consumer's:

(a) Number of child care hours needed (more or less
hours);

(b) ((Child—becoming—eligible)) Child's eligibility for
migrant Head Start or another child care program;

(c) Household income, including any new receipt of a
TANF grant or child support increases or decreases;

(d) Household size such as any family member moving
in or out of his or her home;

(¢) Employment hours such as starting, stopping or
changing employers;

(f) Home address and telephone number; or

(g) Child support payments made by the consumer.

AMENDATORY SECTION (Amending WSR 09-22-043,
filed 10/28/09, effective 12/1/09)

WAC 170-290-3580 Failure to report changes. (1) If
a consumer fails to report any changes as required in WAC
170-290-3570 within the stated time frames, ((BPEE)) DSHS
may establish an overpayment to the consumer per WAC

WSR 11-12-078

170-290-3850 or the consumer may have to pay additional
costs, such as a higher copayment.

(2) The consumer may receive an overpayment for what
the provider is allowed to bill to include billing for absent
days (see publication Child Care Subsidies, A Booklet for
Licensed and Certified Child Care Providers, DEL 22-877,
revised ((2609)) 2010).

AMENDATORY SECTION (Amending WSR 09-22-043,
filed 10/28/09, effective 12/1/09)

WAC 170-290-3590 ((S€€-—eontraetor's)) DSHS's
responsibilities to consumers. ((SEC—<centractors-are-com-
. o 4] b DEL ; scc
sramratuthorizations—Hhe-SCC-eontractorsand-their)) DSHS

staff must:

(1) Treat consumers in accordance with all applicable
federal and state nondiscrimination laws, regulations and pol-
icies;

(2) ((Autherize-SCCprogram-subsidiesfora-consumer's

hildren | I Loibili . blished-by-DEL.

5))) Complete ((intake-documentsin-a-constmer'spres-
enee;)) applications for SCC program subsidies based on
information ((he-er-she)) the consumer provides, and deter-
mine a consumer's eligibility within thirty days from the date
the consumer applied;

((€6))) (3) Accept a variety of forms of verification and
may not specify the type of documentation required;

(D)) (4) Authorize payments only to a licensed or cer-
tified child care provider ((ef-a-eensumer's—ehotee)) the con-
sumer chooses who meets the requirements in WAC 170-
290-3750;

((68))) (5) Authorize payments only when no adult in a
consumer's family (under WAC 170-290-3540) is able or
available to care for the consumer's children as defined in
WAC 170-290-3550;

((9)-Givea—<consumer-a—SCCprogram—approved—¢hild

9))) (6) Inform a consumer of:

(a) The consumer's copayment amount as determined in
WAC 170-290-3620 and defined in WAC 170-290-0075;

(b) The consumer's rights and responsibilities under the
SCC program when he or she applies or reapplies;

(c) The types of child care providers the SCC program
will pay;

(d) The community resources that can help the consumer
select child care when needed;

(e) Other options for child care subsidies, if the con-
sumer does not qualify for SCC program subsidies; and

(f) The consumer's rights to an administrative hearing

((enderthe-SCCprogram));
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(D)) (1) Provide prompt child care authorizations to a
consumer's child care provider;

((2)) (8) Respond to a consumer within ten days if the
consumer reports a change of circumstance that affects the
consumer's:

(a) SCC eligibility;

(b) Copayment; or

(¢) Providers; and

((653Y)) (9) Provide an interpreter or translator service at
no cost to the consumer to explain information related to the
SCC program.

AMENDATORY SECTION (Amending WSR 09-22-043,
filed 10/28/09, effective 12/1/09)

WAC 170-290-3610 Countable income. ((BEL))
DSHS counts income as money a consumer earns or receives
from:

(1) Wages and commissions earned from employment;

(2) Unemployment compensation;

(3) A TANF or other welfare grant;

(4) Child support payments received,

(5) Supplemental Security Income (SSI);

(6) Other Social Security payments, such as Social Secu-
rity Administration (SSA) and Social Security disability
insurance (SSDI);

(7) Refugee assistance payments;

(8) Payments from the Veterans' Administration;

(9) Pensions or retirement income;

(10) Payments from labor and industries (L&I), or dis-
ability payments;

(11) ((Jrheritanee:

3))) Lump sums as money a consumer receives from a
one-time payment such as back child support, an inheritance,
or gambling winnings;

(12) Other types of income not listed in WAC 170-290-
3630; and

(13) Gross wages from employment or self-employment
income as defined in WAC 170-290-0003. Gross wages
include any wages that are taxable.

AMENDATORY SECTION (Amending WSR 09-22-043,

filed 10/28/09, effective 12/1/09)

WAC 170-290-3620 Calculation of income. For the
SCC program ((DEthrses—a—eeﬂsumeﬁs—eeuﬂ%&ble—}neeme

meﬁfe)) DSHS calculates a consumer's 1ncome in the same
manner as provided in WAC 170-290-0065. ((DEL-deter-

apphies-for-SEE-))
AMENDATORY SECTION (Amending WSR 09-22-043,

filed 10/28/09, effective 12/1/09)

WAC 170-290-3630 Excluded income and deduc-
tions. (1) The SCC program does not count the following
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income types when determining a consumer's income eligi-
bility and copayment:

(a) Income types as defined in WAC 388-450-0035, 388-
450-0040, and 388-450-0055;

(b) Savings accounts;

((®))) (c) Money received from sale of real property,
such as a house, or personal property, such as a car;

((€e))) (d) Reimbursements, such as tax refunds;

((€8))) (e) Earned income credits;

() One-time-insurancesettlement payments;))

(f) Diversion cash assistance;

(g) Compensatory awards, such as an insurance settle-
ment or court-ordered payment for personal injury, damage,
or loss of property:

(h) Capital gains;

((¢2))) (1) Basic Food program;

((@)) () Income earned by children as described in
WAC 170-290-3540;

((®)) (k) Benefits received by children of Vietnam War
veterans who are diagnosed with any form or manifestation
of spina bifida except spina bifida occulta;

(1) _Adoption support assistance and foster care pay-
ments; and

() (m) Government economic stimulus payments.

(2) SCC deducts the amount a consumer pays for child
support from his or her countable income when figuring his
or her eligibility and copayment for the SCC.

AMENDATORY SECTION (Amending WSR 09-22-043,
filed 10/28/09, effective 12/1/09)

WAC 170-290-3640 Determining income eligibility
and copayment. (1) For the SCC program, (BEE)) DSHS
determines a consumer's family's income eligibility and
copayment by:

(a) The consumer's family size as defined under WAC
170-290-3540;

(b) The consumer's average monthly income as calcu-
lated under WAC 170-290-3620;

(c) The consumer's family's average monthly income as
compared to the federal poverty guidelines (FPG); and

(d) The consumer's family's average monthly income as
compared to the copayment chart defined in WAC 170-290-
0075.

(2) If a consumer's family's income is above ((twe-hun-

the maximum eligibility limit as provided in WAC 170-290-
0005, his or her family is not eligible for the SCC program.

(3) ((ScE-doeesneotprorate-the-copayment-whena—econ-

) The FPG is updated every year on April 1. The SCC
eligibility level is updated at the same time every year to
remain current with the FPG.

(%)) (4) SCC shall assign a copayment amount based
on the family's countable income. ((The-eopayment-ameunt
wit-be-on-the-consumer's—child-eare-plan-)) The consumer
pays the copayment directly to the provider.

(5) SCC does not prorate the copayment when a con-
sumer uses care for part of a month.
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AMENDATORY SECTION (Amending WSR 09-22-043,
filed 10/28/09, effective 12/1/09)

WAC 170-290-3650 Change in copayment. (1) A con-
sumer's SCC program copayment could change when:

(a) DEL makes a mass change in subsidy benefits due to
a change in law or program funding;

(b) The consumer's family size increases;

(¢) ((Fhe-SECEC—contractor)) DSHS makes an error in the
consumer's copayment computation;

(d) The consumer did not report all income, activity and
household information at the time of eligibility determination
or application/reapplication; or

(¢) The consumer is approved for a new eligibility
period.

(2) If a consumer's copayment changes during his or her
eligibility period, the change is effective:

(a) On the first day of the month following the change,
when:

(i) The report is made to ((the-SEE€~centractor)) DSHS or
the information is learned by ((the-eentraeter)) DSHS within
ten or more days after the change as provided in WAC 170-
290-3570;

(i1) The consumer receives ten days written notice; and

(iii) The copayment is increasing; or

(b) On the first day of the month that the change occurred
when;

(i) The report is made to ((the-SEC-eontractor)) DSHS or
the information is learned by ((the-eentraeter)) DSHS within
ten days or less after the change as provided in WAC 170-
290-3570; and

(i1) The copayment is decreasing.

AMENDATORY SECTION (Amending WSR 09-22-043,
filed 10/28/09, effective 12/1/09)

WAC 170-290-3660 Eligibility period. ((Fhe-SEC
; od .

menths—The-firstmonth-ofeheibthty-is-the-same month-that
child-eare-begins:)) (1) A consumer who meets all of the
requirements of part IIT of this chapter is eligible for SCC
subsidies for six months.

(2) A consumer's eligibility may be for less than six
months if requested by the consumer.

(3) A consumer's eligibility may end ((befere-his-orher
end-date)) sooner than six months if:

(a) The consumer no longer wishes to participate in
SCC: or

(b) DSHS terminates the consumer's eligibility as stated
in WAC 170-290-3855.

AMENDATORY SECTION (Amending WSR 09-22-043,
filed 10/28/09, effective 12/1/09)

WAC 170-290-3665 When SCC ((benefits)) program
subsidies start. ((The-eeonsumer's-child-eareplan-will-tel- the
consumer-when-the-benefits-startand-end-
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H-atthetimeof | And-theeonstmer- | Thenthe-echild-
applieationthe- | turas-allpaper- eare-benefits-
ey Hasnet WithinH4-days-eof | The-firstdayof

begunwotkyet; | thejob-starting; thejob:
byHasnet 15-29-days-afterthe- | The-dayafterthe
begunwotkyet; | job-starts; paperworkis-

turnedHn-

- "
begun-wetlcyet; | starts; is-denied-and-the-
consHmermust

reapply:

i .

() g | L ays” 3.]
view-date; calls-orcomes-

into-the- SEC-

contractors-
offteeto-apply-
for SCCbene-

fits:
'9

(©) g 5 1S 31.
Lieation i i deniod-and i
view-date; consumermust

reapply-))

(1) SCC benefits for an eligible consumer may begin
when the following conditions are met:

(a) The consumer has completed the required SCC appli-
cation and verification process as described under WAC 170-
290-0012 within thirty days of the date DSHS received the
consumer's application or reapplication for SCC benefits;

(b) The consumer is working or participating in an
approved activity under WAC 170-290-3555;

(c) The consumer needs child care for work or approved
activities within at least thirty days of the date of application
for SCC benefits; and

(d) The consumer's eligible licensed or certified provider
is caring for his or her children.

(2) If a consumer fails to turn in all information within
thirty days from his or her application date, the consumer
must restart the application process.

(3) The consumer's application date is whichever is ear-
lier:

(a) The date the consumer's application is entered into
DSHS's automated system; or
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(b) The date the consumer's application is date stamped
as received.

AMENDATORY SECTION (Amending WSR 09-22-043,
filed 10/28/09, effective 12/1/09)

WAC 170-290-3690 Denial of benefits—Date of rede-
termining eligibility. (1) ((Fhe-SCC-—eontraeter)) DSHS
sends a consumer a denial letter when the consumer has
applied for child care and the consumer:

(a) Is not eligible due to the consumer's:

(1) Family composition;

(1) Income; or

(iii) Activity; or

(b) Did not provide information required to determine
the consumer's eligibility according to WAC 170-290-3530.

(2) If a consumer turns in information or otherwise meets
eligibility requirements after the denial letter is sent, the con-
sumer's benefits begin according to WAC 170-290-3665.

(3) WCCC eligibility will be determined when a con-
sumer is denied for SCC program subsidies.

AMENDATORY SECTION (Amending WSR 09-22-043,
filed 10/28/09, effective 12/1/09)

WAC 170-290-3720 Notice of payment changes.
((Fhe-SEE—eentractor)) DSHS provides SCC consumers with
at least ten days written notice of changes to payments related
to the suspension, reduction, or termination of benefits, in
child care arrangements, except as noted in WAC 170-290-
3730.

AMENDATORY SECTION (Amending WSR 09-22-043,
filed 10/28/09, effective 12/1/09)

WAC 170-290-3730 When notice of payment
changes is not required. ((Fhe-SEC-eentraetor)) DSHS does
not give a consumer notice if the consumer:

(1) Tells ((the-SEE-—~eentraeter)) DSHS that he or she no
longer wants SCC; or

(2) Has ((meved—and—his—or—her—whereabouts—are

)) not informed
DSHS of his or her new mailing address.

AMENDATORY SECTION (Amending WSR 09-22-043,
filed 10/28/09, effective 12/1/09)

WAC 170-290-3750 Eligible child care providers. To
receive payment under the SCC program, a consumer's child
care provider must be:

(1) Currently licensed as required by chapter 43.215
RCW and chapters 170-295, 170-296, or 170-151 WAC;

(2) Meeting their state's licensing regulations, for pro-
viders who care for children in states bordering Washington.
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The SCC program pays the lesser of the following to quali-
fied child care facilities in bordering states:
(a) The provider's private pay rate for that child; or
(b) The state maximum child care subsidy rate for the
DSHS region where the child resides; or
(3) Exempt from licensing but certified by DEL, such as:
(a) Tribal child care facilities that meet the requirements
of tribal law;
(b) Child care facilities on a military installation; and
(c) Child care facilities operated on public school prop-
erty by a school district((;
4)Seasonal-day-camps-thathave-a-eontract-with- DELte
desubsidized-child ).

AMENDATORY SECTION (Amending WSR 09-22-043,
filed 10/28/09, effective 12/1/09)

WAC 170-290-3760 SCC subsidy rates—Effective
date. (BEE)) State child care subsidy rates in this part are
effective as of the date stated in WAC 170-290-0180.

AMENDATORY SECTION (Amending WSR 09-22-043,
filed 10/28/09, effective 12/1/09)

WAC 170-290-3770 Authorized SCC payments. The
SCC program may authorize payments to licensed((#)) or cer-
tified child care providers for:

(1) Basic child care either full-day or half-day, at rates
listed in the chart in WAC 170-290-0200 and 170-290-
0203((- tnetuding on Saturday s and Sundays)):

(a) A full day of child care when care is needed for five
to ten hours per day;

(b) A half day of child care when care is needed for less
than five hours per day;

(2) A registration fee, according to WAC 170-290-0245;

(3) Subsidy rates for five-year old children according to
WAC 170-290-0185;

(4) The field trip fees in WAC 170-290-0247;

(5) The nonstandard hours bonus in WAC 170-290-
0249; and

(6) Special needs care when the child has a documented
special need and a documented need for a higher level of
care, according to WAC 170-290-0220, 170-290-0225, and
170-290-0230.

AMENDATORY SECTION (Amending WSR 09-22-043,
filed 10/28/09, effective 12/1/09)

WAC 170-290-3790 When additional SCC subsidy
payments are authorized. ((Fhe-SE€C-—eontractor)) DSHS
may authorize additional child care when:

(1) Needed to accommodate a family's work schedule;

(2) Employer verification of work schedule is presented;
and

(3) More than ten hours of care is ((previded)) needed
per day for the consumer to participate in an approved activ-
ity (up to a maximum of sixteen hours a day) and the pro-
vider's policy is to charge all families for these extra hours.
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AMENDATORY SECTION (Amending WSR 09-22-043,
filed 10/28/09, effective 12/1/09)

WAC 170-290-3840 New eligibility period. (1) If a
consumer wants to receive ((ehild-eare-benefits)) SCC pro-
gram subsidies for another eligibility period, he or she must
reapply for SCC benefits before the end of the current eligi-

bility perlod ((listed-on-the-child-eare-plan)). To determine if
a consumer is eligible, ((the-consumer-ealls-ereomes-into-the
SCC-contractor's-office-on-orbefore-the-end-date-of the-con-

tion-interview-date:)) DSHS:

(a) Requests reapplication information before the end
date of the consumer's current SCC eligibility period; and

(b) Verifies the requested information for completeness
and accuracy.

(2) A consumer may be eligible for SCC ((benefits)) pro-
gram subsidies for a new eligibility period ((with-ne-brealin
child-eare-substdies))if:

() ((Fhe-—consumereals-orcomesinto-the SCC-eontrae-
tor's-office-on-orbefore the-end date-of the consumer's-current

date;)) DSHS receives the consumer's reapplication informa-
tion no later than the last day of the current eligibility period;

(b) The consumer's provider is eligible for payment
under WAC 170-290-3750; and

(c) The consumer meets all SCC eligibility requirements.

(3) If ((the—SE€E—~<ontractor)) DSHS determines that a
consumer is eligible for SCC ((benefits)) program subsidies
based on his or her ((applieation)) reapplication information,
((the-SE€EC—<ontracter)) DSHS notifies the consumer of the
new eligibility period and copayment.

(4) If a consumer fails to ((eall-ercome-into-a-SCCeon-
tractor's-offiee)) contact DSHS on or before the end date of
the consumer's current SCC eligibility period to request ((an

appheationinterview—date)) SCC program subsidies, he or
she must reapply according to WAC 170-290-3665.

AMENDATORY SECTION (Amending WSR 09-22-043,
filed 10/28/09, effective 12/1/09)

WAC 170-290-3850 Payment discrepancies gener-
ally. ((BEE)) Child care subsidy payment discrepancies are
described in WAC 170-290-0266 through 170-290-0275,
with the exception of underpayments requested by licensed
child care centers, which will only be considered for twelve
months after the date of services.

AMENDATORY SECTION (Amending WSR 09-22-043,
filed 10/28/09, effective 12/1/09)

WAC 170-290-3855 Termination of and redetermin-
ing eligibility for ((benefits)) SCC program subsidies. (1)
A consumer's continued eligibility for SCC program subsi-
dies stops when:

(a) The consumer's monthly copayment is equal to or
higher than the state maximum monthly child care rate for all
of the consumer's children in care; or

(b) The consumer:

(1) Is not participating in an approved activity as defined
in WAC 170-290-3555;
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(i) Does not meet other SCC eligibility requirements
related to family size, income and approved activities;

(iii) Does not pay the copayment fees to the consumer's
child care provider or does not make mutually acceptable
arrangements with the consumer's child care provider for
((thetr)) payment; or

(iv) Refuses to cooperate with investigations conducted
by quality assurance staff or the division of fraud investiga-
tions.

(2) A consumer might be eligible for SCC program sub-
sidies again when:

(a) The consumer meets all SCC program eligibility
requirements;

(b) The consumer ((paid)) pays back copayment fees or
made mutually acceptable payment arrangements with his or
her child care provider; or

(c) The consumer cooperated with the quality assurance
review process or with the DSHS division of fraud investiga-
tions.

AMENDATORY SECTION (Amending WSR 09-22-043,
filed 10/28/09, effective 12/1/09)

WAC 170-290-3860 Right to request an administra-
tive hearing. (((H))) SCC consumers((;)) and licensed or cer-
tified child care providers((;and-DEEL-centractedseasonal

day-eamps)) must follow ((ehapter176-03)) WAC 170-290-

0280 to request a hearing.

((@S@Ge@s&m&s—have—a—ﬁght—te%q&es%a—heaﬁﬁg—eﬂ

any-action—affeeting SCChbenefits-execeptfor-mass-changes

resulting from-a-change-inpelieyoerlaw:

» EE? 5?;; this-part II'EEHSEE Elf]EEmﬁEE Elhﬂf care ]f‘“

request-a-hearing-only for- SCC-overpayments:
A-An-SEC—consumer; licensed-or—~ertifted-child-eare

AMENDATORY SECTION (Amending WSR 09-22-043,
filed 10/28/09, effective 12/1/09)

WAC 170-290-3865 Receipt of SCC ((benefits)) pro-
gram subsidies pending the outcome of an administrative
hearing. (((H)) A consumer may receive SCC ((benefits))
program subsidies while waiting for the outcome of a hear-

1ng((—rﬁhe—e%she+s—et&m&ﬂy—atﬁhemed—fer—ﬂ&e—$€@pfegf&m
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2)faconsumerlosesahearinganySCCprogramben-
efttthatacomstter tsesbebweenthedute ot the adverse

everpaymentto-the-consamer)) as provided in WAC 170-
290-0285.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 170-290-3510 SCC definitions.
WAC 170-290-3670 Preauthorization for the SCC
program.

WAC 170-290-3820 Review of eligibility and

copayment information.

WAC 170-290-3830 Redetermination of SCC

benefits.
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PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed June 3, 2011, 11:14 a.m., effective July 4, 2011]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The department is adding new WAC 388-71-
06020 through 388-71-06420. As a result of the 2009-2011
supplemental operating budget (ESSB 6444), the home care
quality authority is no longer funded, and the home care
referral registry program has moved to the aging and disabil-
ity services administration's home and community services
division effective July 1,2010. Rules pertaining to the refer-
ral registry must be adopted by DSHS prior to the repeal of
the home care quality's rules in Title 257 WAC. Emergency
rule was filed to meet the July 1, 2010, implementation date.

Statutory Authority for Adoption: RCW 74.08.090,
74.09.520.

Other Authority: Washington state 2009-2011 supple-
mental operating budget (ESSB 6444).

Adopted under notice filed as WSR 11-07-084 on March
22,2011.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 23, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
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ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 23, Amended 0, Repealed 0.
Date Adopted: May 24, 2011.
Katherine I. Vasquez
Rules Coordinator

Referral registry

NEW SECTION

WAC 388-71-06020 What is the purpose of WAC
388-71-06020 through 388-71-06420? The purpose of this
chapter is to describe the operation of the home care referral
registry.

NEW SECTION

WAC 388-71-06040 What definitions apply to WAC
388-71-06020 through 388-71-06420? The following defi-
nitions apply to WAC 388-71-06020 through 388-71-06420:

"AAA" means the local area agency on aging.

"ALJ" means administrative law judge.

"Consumer/employer" means an adult or child with
functional or developmental disabilities who qualifies for and
uses personal care or respite care paid for through medicaid
or state-only funds.

"Consumer representative'" means an individual who
is acting on behalf of the consumer/employer.

"Department" or DSHS means the department of social
and health services.

"Emergency provider'" means an individual provider
who is employed as a back-up for a provider who did not
show up or who was unable to work due to unexpected cir-
cumstances.

"Employer" means the consumer.

"HCRR" means the home care referral registry.

"Home care referral registry operations'" or "refer-
ral registry operations' means the activities carried out at
the local level to recruit and register individual providers or
prospective individual providers for the referral registry and
assist consumers to utilize the referral registry to find quali-
fied individual providers.

"Individual provider" means a person, regardless of
relationship, including a personal aide working for a con-
sumer under self-directed care, who has a contract with the
department of social and health services to provide personal
care or respite care services to adults or children with func-
tional or developmental disabilities and is reimbursed for
those services through medicaid or state-only funding.

"TP" means an individual provider.

"Malfeasance" means any unlawful act committed by
the provider, whether in the course of employment or other-
wise.

"Mandatory reporter" is an employee of DSHS; law
enforcement officer; social worker; professional school per-
sonnel; individual provider; an employee of a facility; an
operator of a facility; an employee of a social service, wel-
fare, mental health, adult day health, adult day care, home
health, home care, or hospice agency; county coroner or med-
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ical examiner; Christian science practitioner; or health care
provider subject to chapter 18.130 RCW.

"Misfeasance' means performance of a workplace duty
in an improper manner; including events which jeopardize
the health and safety of persons, unresolved pattern of perfor-
mance, issues related to truth or dishonesty, including failure
to report a criminal conviction.

"OAH" means the office of administrative hearings.

"Prospective individual provider" means someone
who is seeking employment with a consumer/employer.

"Provider" means an individual provider.

"Referral registry" is a data base that is designed to
assist consumers with finding individual providers and to
assist individual providers to find employment.

"Respite provider" means an individual provider who
is employed on a prearranged short-term basis to fill in for a
routine caregiver.

"Routine provider'" means an individual provider who
is employed on a regularly scheduled basis.

NEW SECTION

WAC 388-71-06060 What is the purpose of the refer-
ral registry? To increase consumer/employer choice while
providing assistance in finding individual providers and pro-
spective individual providers. In addition, the referral regis-
try:

(1) Takes into account the consumer/employer needs and
preferences when identifying potential individual providers;

(2) Provides for reasonable standards of accountability
for providers and prospective individual providers listed on
the registry;

(3) Is voluntary for individual providers and prospective
individual providers and consumers/employers;

(4) Promotes job opportunities for individual providers
and prospective individual providers;

(5) Provides access to the data base for consumer/
employers who want to query a referral independently; and

(6) Increases a consumer/employer's choice of individual
providers and prospective individual providers via an estab-
lished pool of available individual providers and prospective
individual providers on the registry.

NEW SECTION

WAC 388-71-06080 Who is eligible to request a
referral from the referral registry? The following catego-
ries of persons are eligible to request a referral from the refer-
ral registry:

(1) Consumer/employers who are adults or children with
functional or developmental disabilities who qualify for and
use or will use personal care or respite care paid for through
medicaid or state-only funds.

(2) Persons who are authorized to request a referral on
behalf of a consumer including family members, area agency
on aging case managers, department social workers and/or a
consumer representative.
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NEW SECTION

WAC 388-71-06100 What is the difference between
an individual provider and a prospective individual pro-
vider? The difference between an individual provider and a
prospective individual provider is

(1) An individual provider is someone who has a current
individual provider contract with the department.

(2) A prospective individual provider is someone who is
seeking employment with a consumer/employer and who
does not have a current individual provider contract with the
department.

NEW SECTION

WAC 388-71-06120 What qualifies an individual
provider or prospective individual provider to be listed
on the referral registry? An individual provider or prospec-
tive individual provider is qualified to be on the referral reg-
istry if he or she:

(1) Prior to January 1, 2012 satisfactorily completes a
Washington state patrol background check and has not been
convicted of a disqualifying crime or negative action based
on the applicable department list of disqualifying crimes and
negative actions; and

(2) Has completed an FBI fingerprint based background
check if the person has lived in the state of Washington less
than three consecutive years immediately before the back-
ground check. An individual provider or prospective individ-
ual provider who has lived in Washington state less than three
consecutive years immediately before the background check
may be included on the referral registry for a one hundred
twenty-day provisional period as allowed by law or program
rules when:

(a) A fingerprint based background check is pending;
and

(b) The individual provider or prospective individual
provider is not disqualified based on the immediate result of
the Washington state patrol background check.

(3) Is not listed on any long-term care abuse and neglect
registry used by the department;

(4) Is eighteen years of age or older;

(5) Provides a valid Washington state driver's license or
other valid picture identification;

(6) Has a Social Security card or proof of authorization
to work in the United States; and

(7) Complies with requirements listed in WAC 388-71-
06180 and other applicable requirements in chapter 388-71
WAC.

(8) Effective January 1, 2012, has been screened through
the department's fingerprint based background check, as
required by RCW 74.39A.055.

NEW SECTION

WAC 388-71-06130 When will an individual pro-
vider or prospective individual provider be denied place-
ment on the referral registry? When:

(1) A background check reveals that he or she has been
convicted of a disqualifying crime or reveals the existence of
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a negative action listed on an applicable department list of
disqualifying crimes and/or negative actions;

(2) He or she is listed on any state abuse or neglect reg-
istry;

(3) He or she is subject to a current and valid protective
order that was issued in the state of Washington barring or
restricting contact with children, vulnerable adults or persons
with disabilities;

(4) The department has denied or revoked his or her indi-
vidual provider contract; or

(5) He or she is ineligible to be paid as an individual pro-
vider pursuant to WAC 388-71-0540.

NEW SECTION

WAC 388-71-06135 When may an individual pro-
vider or prospective individual provider be denied place-
ment on the referral registry? An individual provider or
prospective individual provider may be denied placement on
the referral registry when:

(1) He or she has failed to disclose pending charges, or
criminal convictions, or negative actions on a background
authorization form;

(2) The department has a reasonable, good faith belief
that he or she is unable to meet the care needs of consumers;

(3) A background check reveals that he or she has com-
mitted an offense or pattern of offenses, not listed on the
applicable list of disqualifying crimes, that the department
determines may put consumers at risk; or

(4) He or she is subject to denial of payment as an indi-
vidual provider pursuant to WAC 388-71-0543.

NEW SECTION

WAC 388-71-06140 How does an individual provider
or prospective individual provider apply to be placed on
the referral registry? To apply to be placed on the registry
an individual provider must:

(1) Contact the local referral registry operations office;
and

(2) Request and complete an application packet.

NEW SECTION

WAC 388-71-06160 Does an individual provider or
prospective individual provider have any ongoing respon-
sibilities in order to continue to be listed on the referral
registry? (1) Yes, he or she must:

(a) Verify their information is accurate and up-to-date
whenever contact or availability information changes by con-
tacting the local referral registry operations office or updating
directly through the website; and

(b) Successfully complete the criminal history back-
ground check process as described in WAC 388-71-06130
and 388-71-0513.

(2) Failure to comply with these ongoing responsibilities
will result in placing the individual provider or prospective
individual provider in an "inactive" status. The provider will
not be referred to a consumer/employer when in "inactive"
status. An individual provider or prospective individual pro-
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vider will be taken off inactive status when he or she meets
the requirements of subsections (1) and (2).

NEW SECTION

WAC 388-71-06180 Are there training requirements
for being placed on the referral registry? Yes, an individ-
ual provider must complete the "Becoming a Professional IP"
unless the person has already worked as an individual pro-
vider for more than three months. All other mandatory train-
ing requirements for long-term care workers set forth in chap-
ter 388-71 WAC are applicable.

NEW SECTION

WAC 388-71-06200 When will an individual pro-
vider or prospective individual provider be removed from
the referral registry? When he or she:

(1) Fails to meet the qualifications set forth in WAC 388-
71-06120 and 388-71-06180;

(2) Has committed misfeasance in the performance of his
or her duties as an individual provider;

(3) Has committed malfeasance in the performance of
his or her duties as an individual provider;

(4) Requests that his or her name be removed from the
referral registry;

(5) Has his or her individual provider contract termi-
nated;

(6) Is subject to being denied placement on the referral
registry pursuant to WAC 388-71-06130, exists; or

(7) Fails to meet qualifications set forth in WAC 388-71-
0510 and 388-71-0540.

NEW SECTION

WAC 388-71-06220 What is the procedure for
removing an individual provider or prospective individ-
ual provider from the referral registry? The department
and/or its designee, will review all incidents of which it
becomes aware that may warrant removal from the referral
registry and:

(1) For those incidents that fall under the legal jurisdic-
tion of law enforcement, adult protective services (APS) or
child protective services (CPS), an immediate referral will be
made to the appropriate agency or agencies.

(a) The department may initiate an emergency proceed-
ing to inactivate the individual provider or prospective indi-
vidual provider on the registry pending the investigation.

(b) If APS, CPS, and/or law enforcement declines to take
action in response to the referral, the matter will proceed to
internal review pursuant to subsection (2) of this section.

(c) If APS, CPS, and/or law enforcement accepts the
matter, then action process per RCW 34.05.479 will be
stayed pending APS, CPS, and/or law enforcement action.

(2) For those incidents not forwarded to APS, CPS, or
law enforcement, the department will conduct an internal
review. After the internal review is completed, a decision
will be made whether or not to remove the individual pro-
vider or prospective individual provider from the referral reg-
istry. If the decision is to remove the individual provider or
prospective individual provider from the referral registry,
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written notification will be served on the individual provider
or prospective individual provider.

(3) An individual provider or prospective individual pro-
vider has the right to appeal a decision to remove him or her
from the referral registry.

(a) The appeal must be received in writing by the office
of administrative hearings (OAH) as designated on the writ-
ten notice within twenty-eight days of the date the written
notice was mailed by the department.

(b) OAH will send the parties a notice containing the
hearing date, time and place.

(c) Before the hearing is held:

(1) The department may contact you and try to resolve
your dispute; and

(1) You are encouraged to contact the department and try
to resolve your dispute.

(d) An administrative law judge (ALJ) from OAH will
act as presiding officer for the adjudicative proceeding.

(e) The ALJ will render an initial decision that will
include all matters required by RCW 34.05.461(3). If no
party seeks review of the ALJ's initial decision within the
time limits set forth in chapter 388-02 WAC, the initial deci-
sion will become the final order.

(f) The board of appeals will issue a written order
announcing its decision to either adopt, modify, or reverse
the initial decision. The board of appeals' order will include,
or incorporate by reference to the initial order, all matters
required by RCW 34.05.461(3). The board of appeals' deci-
sion is the final order.

(g) The final order is the final department action and will
be provided to all interested parties and to the individual pro-
vider or prospective individual provider along with informa-
tion regarding the right to seek judicial review in superior
court when applicable.

NEW SECTION

WAC 388-71-06240 By what procedures will the
department deny an individual provider or prospective
individual provider's application to be placed on the
referral registry? Upon receipt of an application to be on the
referral registry, the department will utilize the following
procedure to determine whether the individual provider or
prospective individual provider meets the minimum qualifi-
cations, and whether he or she will be able to appropriately
meet the care needs of consumers:

(1) An internal review will be conducted and a decision
will be made whether to accept or deny the individual pro-
vider or prospective individual provider's application to be
listed on the referral registry. If the decision is to deny the
individual provider or prospective individual provider's
application to be listed on the referral registry, written notice
will be served on the individual provider or prospective indi-
vidual provider.

(2) The individual provider or prospective individual
provider has the right to appeal a decision to deny his or her
application to be listed on the referral registry.

(a) The appeal must be received in writing by the office
of administrative hearings (OAH) as designated on the writ-
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ten notice within twenty-eight days of the date the written
notice was mailed by DSHS.

(b) OAH will send the parties a notice containing the
hearing date, time and place.

(c) Before the hearing is held:

(1) The department may contact you and try to resolve
your dispute; and

(i1) You are encouraged to contact the department and try
to resolve your dispute.

(d) An administrative law judge from OAH will act as
presiding officer for the adjudicative proceeding.

(¢) The ALJ will render an initial decision that will
include all matters required by RCW 34.05.461(3). If no
party seeks review of the ALIJ's initial decision within the
time limits set forth in chapter 388-02 WAC, the initial deci-
sion will become the final order.

(f) The board of appeals will issue a written order
announcing its decision to either adopt, modify, or reverse
the initial decision. The board of appeals' order will include,
or incorporate by reference to the initial order, all matters
required by RCW 34.05.461(3). The board of appeals' deci-
sion is the final order.

(g) The final order is the final department action and will
be provided to all interested parties and to the individual pro-
vider or prospective individual provider along with informa-
tion regarding the right to seek judicial review in superior
court when applicable.

NEW SECTION

WAC 388-71-06260 Who must be notified if a com-
plaint is received about an individual provider? If, in the
course of carrying out its duties, the department or its desig-
nee, identifies concerns regarding the services being pro-
vided by an individual provider, including, but not limited to,
when it receives a complaint, the department, or its designee,
must notify the appropriate area agency on aging case man-
ager or DSHS social worker regarding such concerns.

NEW SECTION

WAC 388-71-06280 Are referral registry staff con-
sidered mandatory reporters? Any department staff, or
subcontracted staff working for the referral registry are con-
sidered mandatory reporters.

NEW SECTION

WAC 388-71-06300 What is reasonable cause for
mandatory reporting? RCW 74.34.035 sets forth reason-
able cause for mandatory reporting.

NEW SECTION

WAC 388-71-06340 How does a consumer/employer
apply to use the referral registry services? In order to use
the referral registry, a consumer/employer or consumer rep-
resentative must complete the registration process. The reg-
istration process conducted by the local referral registry oper-
ations office must confirm that the consumer/employer is
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qualified to receive personal care or respite care paid for
through medicaid or state-only funds.

NEW SECTION

WAC 388-71-06360 How does a consumer/employer
obtain a list of names from the referral registry? He or she
must complete and submit a request application to the local
referral registry operations office. The completed application
may indicate the days and times an individual provider is
needed, the personal care tasks that need to be performed, and
any preferences the consumer/employer may have. Upon
completion of the application, a registry coordinator will con-
duct a query that will generate a list of names that best match
the consumer/employer's specific criteria. The list will be
given to the consumer/employer via mail, phone, fax, or
email, depending on the consumer/employer's preference,
within a reasonable time.

Upon successful submission of a request application, a
consumer/employer or consumer representative may request
a user name and password to access the registry indepen-
dently to generate a list of names.

NEW SECTION

WAC 388-71-06380 Who hires an individual pro-
vider or prospective individual provider? It is the con-
sumer/employer or consumer representative's responsibility
to interview, screen, hire, supervise, and terminate an indi-
vidual provider or prospective individual provider.

NEW SECTION

WAC 388-71-06400 Does a consumer/employer who
is eligible to have his or her individual provider paid
through medicaid or state-only funds from DSHS need to
gain approval from his/her case manager, social worker
or nurse? Yes, they must receive approval from his/her case
manager, social worker or nurse. Pursuant to WAC 388-71-
0540 through 388-71-0551, the department or the AAA may
deny payment to the client's choice of an individual provider
or prospective individual provider when:

(1) The individual provider or prospective individual
does not meet the requirements to contract with DSHS; or

(2) The case manager has a reasonable, good faith belief
that the person will be unable to appropriately meet the con-
sumer/employer needs.

NEW SECTION

WAC 388-71-06420 How can a consumer/employer
use the referral registry to get an individual provider in
an emergency or as a critical personal care back-up? A
consumer/employer must complete an application with the
local referral registry operations office. Registry applications
can be completed by contacting the local referral registry
operations office. Although a consumer/employer must com-
plete the application process, he/she is not required to have
previously used the registry prior to requesting a back-up
referral.
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WSR 11-13-028
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed June 7, 2011, 1:15 p.m., effective July 1, 2011]

Effective Date of Rule: July 1, 2011.

Other Findings Required by Other Provisions of Law as
Precondition to Adoption or Effectiveness of Rule: The ear-
lier effective date is necessary because of imminent peril to
the public welfare. Washington state combined application
project (WASHCAP) project benefits are based on a full cal-
endar month. Any other date in July would cause effective
date to be pushed to August 1. State agency made agreement
with United States Department of Agriculture (USDA) to
have new standards in effect by July 1, 2011, to achieve cost
neutrality in the project as soon as possible.

Purpose: As required by the WASHCAP demonstration
project waiver with the USDA Food and Nutrition Service,
the department conducted its periodic caseload review to
evaluate the cost neutrality between WASHCAP and the sup-
plemental nutrition assistance program (SNAP) administered
as the Washington Basic Food program or Basic Food.
Based on the findings of this review, the department is
amending its rules to increase WASHCAP shelter standards.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-492-0070.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.055, 74.04.057, 74.04.510, and 74.08.090.

Other Authority: 7 C.F.R. § 273.23.

Adopted under notice filed as WSR 11-09-052 on April
18,2011.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 1, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: June 2, 2011.

Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 10-23-115,
filed 11/17/10, effective 12/18/10)

WAC 388-492-0070 How are my WASHCAP food
benefits calculated? We calculate your food benefits as fol-
lows:

(1) We begin with your gross income.
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(2) We subtract the current standard deduction for one
person under WAC 388-450-0185 from your gross income to
get your countable income.

(3) We figure your shelter cost based on information we
receive from the Social Security Administration (SSA),
unless you report a change as described under WAC 388-
492-0080. If you pay:

(a) Three hundred dollars or more a month for shelter,
we use three hundred ((seventy-nine)) eighty dollars as your
shelter cost; or

(b) Less than three hundred dollars for shelter, we use
one hundred ((eighty-twe)) ninety-five dollars as your shelter
cost; and

(c) We add the current standard utility allowance under
WAC 388-450-0195 to determine your total shelter cost.

(4) We figure your shelter deduction by subtracting one
half of your countable income from your shelter cost.

(5) We figure your net income by subtracting your shel-
ter deduction from your countable income and rounding the
resulting figure up from fifty cents and down from forty-nine
cents to the nearest whole dollar.

(6) We figure your WASHCAP food benefits (allotment)
by:

(a) Multiplying your net income by thirty percent and
rounding up to the next whole dollar; and

(b) Subtracting the result from the maximum allotment
under WAC 388-478-0060.

(c) If you are eligible for WASHCAP, you will get at
least the minimum monthly benefit for Basic Food under
WAC 388-412-0015.

WSR 11-13-029
PERMANENT RULES
OFFICE OF
INSURANCE COMMISSIONER

[Insurance Commissioner Matter No. R 2010-15—Filed June 7, 2011, 2:02
p.m., effective July 8, 2011]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This new rule provides clarity and improves
the efficiency of claims handling in Washington for consum-
ers and insurers.

Citation of Existing Rules Affected by this Order:
Amending WAC 284-30-393.

Statutory Authority for Adoption: RCW 48.02.060.

Adopted under notice filed as WSR 11-09-027 on April
14,2011.

A final cost-benefit analysis is available by contacting
Kacy Scott, P.O. Box 40258, Olympia, WA 98504-0258,
phone (360) 725-7041, fax (360) 586-3109, e-mail kacys@
oic.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 1, Repealed 0.

WSR 11-13-030

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: June 7, 2011.

Mike Kreidler

Insurance Commissioner

AMENDATORY SECTION (Amending Matter No. R 2007-
08, filed 5/20/09, effective 8/21/09)

WAC 284-30-393 Insurer must include an insured's
deductible in its subrogation demands. The insurer must
include the insured's deductible, if any, in its subrogation
demands. ((Subregatier)) Any recoveries must be allocated
first to the insured for any deductible(s) incurred in the loss,
less applicable comparable fault. Deductions for expenses
must not be made from the deductible recovery unless an out-
side attorney is retained to collect the recovery. The deduc-
tion may then be made only as a pro rata share of the allo-
cated loss adjustment expense. The insurer must keep its
insured regularly informed of its efforts related to the prog-
ress of subrogation claims. "Regularly informed" means that
the insurer must contact its insured within sixty days after the
start of the subrogation process, and no less frequently than
every one hundred eighty days until the insured's interest is
resolved.

WSR 11-13-030
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medicaid Purchasing Administration)
[Filed June 7, 2011, 2:14 p.m., effective July 8, 2011]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The department is amending the rule to require
only one signature on applications for medical assistance.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-406-0010.

Statutory Authority for Adoption:
74.04.057, and 74.04.090.

Adopted under notice filed as WSR 11-09-058 on April
18,2011.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

RCW 74.04.050,

Permanent
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: June 2,2011.

Katherine I. Vasquez

Rules Coordinator

AMENDATORY SECTION (Amending WSR 08-15-059,
filed 7/14/08, effective 8/14/08)

WAC 388-406-0010 How do I apply for benefits? (1)
You can apply for cash assistance, medical assistance, or
Basic Food by giving us an application form in person, by
mail, by fax, or by completing an online application.

(2) If your entire assistance unit (AU) gets or is applying
for Supplemental Security Income (SSI), your AU can file an
application for Basic Food at the local Social Security admin-
istration district office (SSADO).

(3) If you are incapacitated, a dependent child, or cannot
apply for benefits on your own for some other reason, a legal
guardian, caretaker, or authorized representative can apply
for you.

(4) You can apply for cash assistance, medical assis-
tance, or Basic Food with just one application form.

(5) If you apply for benefits at a local office, we accept
your application on the same day you come in. If you apply at
an office that does not serve the area where you live, we send
your application to the appropriate office by the next business
day so that office receives your application on the same day
we send it.

(6) We accept your application for benefits if it has at
least:

(a) For cash and medical assistance combined, the name,
address, and signatures of the responsible adult AU members
or person applying for you. A minor child may sign if there is
no adult in the AU. Signatures must be handwritten, elec-
tronic or digital as defined by the department, or a mark if
witnessed by another person.

(b) For medical assistance only, the name, address, and

signature of the applicant ((and-applicant'sspeuse-er-other

the-household)). If the application is for a child, it may be
signed by an adult caretaker in the absence of a parent; or by
the child in the absence of a parent or adult caretaker.

(¢) For Basic Food, the name, address, and signature of a
responsible member of your AU or person applying for you
as an authorized representative under WAC 388-460-0005.

(7) As a part of the application process, we may require
you to:

(a) Complete an interview if one is required under WAC
388-452-0005;

(b) Meet WorkFirst participation requirements for four
weeks in a row if required under WAC 388-310-1600(12);
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(c) Give us the information we need to decide if you are
eligible as required under WAC 388-406-0030; and

(d) Give us proof of information as required under WAC
388-490-0005 so we can determine if you are eligible.

(8) If you are eligible for necessary supplemental accom-
modation (NSA) services under chapter 388-472 WAC, we
help you meet the requirements of this section.

WSR 11-13-031
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medicaid Purchasing Administration)
[Filed June 7, 2011, 2:21 p.m., effective July 8, 2011]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This is not a policy change. Prior to February
1, 2011, the rule cross referenced to WAC 388-478-0020
because the income standards for both family medical pro-
grams and the temporary assistance for needy families
(TANF) grant program were the same. Beginning February
1, 2011, the TANF income standard was reduced so the fam-
ily medical programs income standard had to be listed out in
WAC 388-478-0065, which in turn requires WAC 388-505-
0220 to be amended.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-478-0065 and 388-505-0220.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.057, and 74.08.090.

Adopted under notice filed as WSR 11-09-055 on April
18, 2011.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 2, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 2, Repealed 0.

Date Adopted: June 2, 2011.

Katherine I. Vasquez

Rules Coordinator

AMENDATORY SECTION (Amending WSR 05-15-080,
filed 7/14/05, effective 8/14/05)

WAC 388-478-0065 Income and resource standards
for family medical programs. (1) The categorically needy
income level (CNIL) standards for family medical ((is-the
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gram-as-stated-in-WAC388-478-0020-)) are:

(a) For assistance units with obligations to pay shelter
costs:

Assistance Unit Size
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(b) For assistance units with shelter provided at no cost:

Assistance Unit Size Payment Standard
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(2) The countable resource standards for family medical
are the same as those of the TANF/SFA cash program as
stated in WAC 388-470-0005.

(3) Each unborn child is counted as a household member
when determining household size for:

(a) Family medical,

(b) Pregnancy medical; and

(c) Children's medical.

AMENDATORY SECTION (Amending WSR 08-19-099
and 08-20-014, filed 9/17/08 and 9/18/08, effective 10/18/08
and 10/19/08)

WAC 388-505-0220 Family medical eligibility. (1) A
person is eligible for categorically needy (CN) medical assis-
tance when they are:

(a) Receiving temporary assistance for needy families
(TANF) cash benefits;

(b) Receiving Tribal TANF;

(c) Receiving cash diversion assistance, except SFA
relatable families, described in WAC 388-400-0010(2);

(d) Eligible for TANF cash benefits but choose not to
receive; ((ex))

(e) Over the TANF cash payment standard but under the

family medical payment standard as described in WAC 388-
478-0065: or

WSR 11-13-036

(f) Not eligible for or receiving TANF cash assistance,
but meet the eligibility criteria for aid to families with depen-
dent children (AFDC) in effect on July 16, 1996 except that:

(1) Earned income is treated as described in WAC 388-
450-0210; and

(1) Resources are treated as described in WAC 388-470-
0005 for applicants and 388-470-0026 for recipients.

(2) An adult cannot receive a family medicaid program
unless the household includes a child who is eligible for:

(a) Family medicaid;

(b) SSI; or

(¢) Children's medicaid.

(3) A person is eligible for CN family medical coverage
when the person is not eligible for or receiving cash benefits
solely because the person:

(a) Received sixty months of TANF cash benefits or is a
member of an assistance unit which has received sixty
months of TANF cash benefits;

(b) Failed to meet the school attendance requirement in
chapter 388-400 WAC;

(c) Is an unmarried minor parent who is not in a depart-
ment-approved living situation;

(d) Is a parent or caretaker relative who fails to notify the
department within five days of the date the child leaves the
home and the child's absence will exceed one hundred eighty
days;

(e) Is a fleeing felon or fleeing to avoid prosecution for a
felony charge, or is a probation and parole violator;

(f) Was convicted of a drug related felony;

(g) Was convicted of receiving benefits unlawfully;

(h) Was convicted of misrepresenting residence to obtain
assistance in two or more states;

(1) Has gross earnings exceeding the TANF gross income
level; or

(j) Is not cooperating with WorkFirst requirements.

(4) An adult must cooperate with the division of child
support in the identification, use, and collection of medical
support from responsible third parties, unless the person
meets the medical exemption criteria described in WAC 388-
505-0540 or the medical good cause criteria described in
chapter 388-422 WAC.

(5) Except for a client described in WAC 388-505-
0210(6), a person who is an inmate of a public institution, as
defined in WAC 388-500-0005, is not eligible for CN or MN
medical coverage.

WSR 11-13-036
PERMANENT RULES
DEPARTMENT OF
FINANCIAL INSTITUTIONS
(Securities Division)

[Filed June 8, 2011, 9:31 a.m., effective July 9, 2011]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The Washington securities division uses
guidelines and policies adopted by the North American Secu-
rities Administrators Association (NASAA) as the basis for
regulating certain offerings and licensees. NASAA periodi-

Permanent
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cally amends these guidelines and policies. This amendment
will update Washington's regulations to reflect the latest ver-
sions of all previously adopted guidelines and policies. This
amendment will create greater uniformity with the many
other states that rely on the NASAA guidelines and policies
and therefore will be beneficial to the businesses regulated by
the securities division.

Citation of Existing Rules Affected by this Order:
Amending WAC 460-16A-205.

Statutory Authority for Adoption: RCW 21.20.450.

Adopted under notice filed as WSR 11-09-078 on April
19, 2011.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: June 8, 2011.

Scott Jarvis

Director

AMENDATORY SECTION (Amending WSR 08-05-003,
filed 2/6/08, effective 3/8/08)

WAC 460-16A-205 Adoption of NASAA statements
of policy. (1) In order to promote uniform regulation, the
administrator adopts the following North American Securi-
ties Administrators Association (NASAA) statements of pol-
icy for offerings registering pursuant to RCW 21.20.180 or
21.20.210:

(a) Registration of publicly offered cattle feeding pro-
grams, as adopted September 17, 1980;

(b) Registration of commodity pool programs, as
adopted with amendments through May 7, 2007,

(c) Equipment programs, as adopted with amendments
through May 7, 2007

(d) Registration of oil and gas programs, as adopted with
amendments through May 7, 2007,

(e) Real estate investment trusts, as adopted with amend-
ments through May 7, 2007,

(f) Real estate programs, as adopted with amendments
through May 7, 2007,

(g) Loans and other material affiliated transactions, as
adopted with amendments through ((Nevember18;1997))
March 31, 2008;

(h) Options and warrants, as adopted with amendments

through ((September28;1999)) March 31, 2008;
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(i) Registration of direct participation programs - omni-
bus guidelines, as adopted with amendments through May 7,
2007,

(j) Mortgage program guidelines, as adopted with
amendments through May 7, 2007,

(k) Church bonds, as adopted April 14, 2002;

(1) Health care facility offerings, pertaining to the offer-
ing of nonprofit health care facility bonds, as adopted April 5,
1985;

(m) Corporate securities definitions, as adopted ((Sep-
tember281999)) with amendments through March 31,
2008;

(n) Impoundment of proceeds, as adopted with amend-
ments through ((September28;1999)) March 31, 2008;

(o) Preferred stock, as adopted with amendments
through ((Ape2%1997)) March 31, 2008;

(p) Promotional shares, as adopted ((September—28;
1999)) with amendments through March 31, 2008, except
that the term promotional shares shall be limited to those
equity securities which were issued within the last three years
and that all promotional shares in excess of twenty-five per-
cent of the shares to be outstanding upon completion of the
offering may be required to be deposited in escrow absent
adequate justification that escrow of such shares is not in the
public interest and not necessary for the protection of inves-
tors;

(q) Registration of asset-backed securities, as adopted
with amendments through May 7, 2007, except for offerings
registering or required to register pursuant to chapter 460-
33A WAC or RCW 21.20.705 through 21.20.855;

(r) Promoters' equity investment, as adopted with
amendments through ((Apeit27%41+997)) March 31, 2008;

(s) Specificity in use of proceeds, as adopted ((Septem-
ber28;1999)) with amendments through March 31, 2008;

(t) Underwriting expenses, underwriter's warrants, sell-
ing expenses, and selling security holders, as adopted with
amendments through ((September28;1999)) March 31
2008;

(u) Unsound financial condition, as adopted ((September
28;1999)) with amendments through March 31, 2008;

(v) Unequal voting rights, as adopted ((Oetober—24;
19914)) with amendments through March 31, 2008;

(W) Guidelines for general obligation financing by reli-
gious denominations, as adopted April 17, 1994;

(x) Risk disclosure guidelines, as adopted September 9,
2001;

(y) Church extension fund securities, as adopted with
amendments through April 18, 2004; and

(z) Guidelines for cover legends, as adopted October 2,
2004.

(2) An offering registering pursuant to RCW 21.20.180
or 21.20.210 that falls within one or more of the statements of
policy listed in subsection (1) of this section must comply
with the requirements of said statement of policy or policies.

(3) The statements of policy referred to in subsection (1)
of this section are found in CCH NASAA Reports published
by Commerce Clearing House. Copies are also available at
the office of the securities administrator.
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WSR 11-13-039
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
(Division of Developmental Disabilities)
[Filed June 8, 2011, 2:42 p.m., effective July 9, 2011]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The purpose of these proposed rules to provide
information to clients, families, providers, stakeholders, and
the general public with information regarding the process
DDD uses to determine an individual's employment support
level. This information is essential in developing a consistent
process to govern outcome-based vendor contracts.

Statutory Authority for Adoption: RCW 71A.12.030,
71A.12.020(3), and 71A.12.040(4).

Other Authority: The 2009-11 operating budget (ESHB
1244, sections 103(7) and 205(c)).

Adopted under notice filed as WSR 11-07-080 on March
22,2011.

A final cost-benefit analysis is available by contacting
Mark Eliason, P.O. Box 45310, Olympia, WA 98504, phone
(360) 725-2517, fax (360) 407-0955, e-mail mark.eliason@
dshs.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 17, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 17,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: June 8, 2011.

Susan N. Dreyfus

Secretary

DDD EMPLOYMENT ACUITY SCALE

NEW SECTION

WAC 388-828-9200 What is the DDD employment
acuity scale? The DDD employment acuity scale is an algo-
rithm that determines your employment acuity score and
employment support level.

NEW SECTION

WAC 388-828-9205 How does DDD determine your
employment support level? DDD determines your employ-
ment support level using the following table:

WSR 11-13-039

If your employment acuity

score in WAC 388-828- Your employment support

9210 is: level is:
0 or less None
Greater than 0 and less than | Low

1.5

1.5 to less than 2.5 Medium
2.5 or greater High

NEW SECTION

WAC 388-828-9210 How does DDD determine your
employment acuity score? DDD determines your employ-
ment acuity support score by combining your employment
support scores for:

(1) Activities of daily living (see WAC 388-828-9215);
(2) Behavioral support (see WAC 388-828-9220);

(3) Interpersonal support (see WAC 388-828-9225);
(4) Environmental support (see WAC 388-828-9230);
(5) Level of monitoring (see WAC 388-828-9240);

(6) Employment support (see WAC 388-828-9245);

(7) Completing tasks with acceptable speed (see WAC
388-828-9255);

(8) Completing tasks with acceptable quality (see WAC
388-828-9260);

(9) Medical support (sece WAC 388-828-9265); and
(10) Seizure support (see WAC 388-828-9270).

Example:
Acuity scales and questions used in | If employment
determining employment acuity support scores
score: are:
Activities of daily living 0.20607
Behavioral support 0.08372
Interpersonal support 0.47326

0.13596

Level of monitoring 0.7311
Employment support 0.43562
Completing tasks with acceptable 0.18855
speed
Completing tasks with acceptable 0.10836
quality
Medical support 0.135
Seizure support -0.15393
Your employment acuity score is: 2.34371

NEW SECTION

WAC 388-828-9215 How does DDD determine your
employment acuity scale score for activities of daily liv-
ing? DDD determines your employment acuity score for
activities of daily living by multiplying your ADL support
needs level score by 0.06869.
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If your ADL support needs If your environmental

level in WAC 388-828- Then your ADL support support score from WAC | Then your environmental
5480 is: needs level score is: 388-828-9235 is: support level is:

None 0 0 0 None

Low 1 lor2 1 Low

Medium 2 3or4 2 Medium

High 3 5 or more 3 High

Example: An ADL support needs level score of 3 is mul-
tiplied by 0.06869 resulting in an employment acuity scale
score for activities of daily living of 0.20607.

NEW SECTION

WAC 388-828-9220 How does DDD determine your
employment acuity scale score for behavioral support?
DDD determines your employment acuity scale score for
behavioral support by multiplying your behavioral acuity
level score (see WAC 388-828-5640) by 0.04186.

Example: An environmental support score of 3 equals
an environmental support level of 2. The environmental sup-
port level of 2 is then multiplied by 0.06798 resulting in an
employment acuity scale score for environmental support of
0.1359%6.

NEW SECTION

WAC 388-828-9235 How does DDD determine your
environmental support score? DDD determines your envi-
ronmental support score by adding the sum of your assess-

If your behavioral acuity ment responses to employment support limitations in the fol-
level in WAC 388-828- Then your behavioral acu- lowing table:
5640 is: ity level score is:
None 0 Response Employment Support/Limitations Score
Low 1 1 Behaviors impact workplace 1
Medium 7 2 Employment goals too épem'ﬁc 1
- 3 Fearful/scared of new situations 0
ngh 3 4 Frequent job changes 1
Example: A behavioral acuity level score of 2 is multi- 5 High turnover of natural supports !
plied by 0.04186 resulting in an employment acuity scale 6 Hygiene issues unresolved 1
score for behavioral support of 0.08372. 7 Lacks social skills 1
8 Little work history 1
9 Narrow scope of job requirements 1
NEW SECTION
10 Needs support arranging childcare 1
WAC 388-828-9225 How does DDD determine your T Others not supportive of employment goals | 1
employment acuity scale score for interpersonal support? 12 Others unable to support employment goals | 1
DDD determines your employment acuity scale score for 3 Transportation |
interpersonal support by multiplying your interpersonal sup- -
14 Unable to regularly get to work on time 1
port needs level score (see WAC 388-828-5820) by 0.23663. = S ;
If your interpersonal sup- | Then your interpersonal 16 Uncooperative/lacks motivation 0
port needs level in WAC support needs level score Maximum employment support limitation score is: 13
388-828-5820 is: is:
N 0 Example: If you have selected responses 1, 3, 8, 13, and
one 15, the sum of your scores for employment support limita-
Low 1 tions would be 3, resulting in an environmental support score
Medium 2 of 3 for WAC 388-828-9230.
High 3

Example: An interpersonal support needs level score of
2 is multiplied by 0.23663 resulting in an employment acuity
scale score for interpersonal support of 0.47326.

NEW SECTION

WAC 388-828-9230 How does DDD determine your
employment acuity scale score for environmental sup-
port? DDD determines your employment acuity scale score
for environmental support by multiplying your environmen-
tal support level by 0.06798.
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NEW SECTION

WAC 388-828-9240 How does DDD determine your
employment support score for level of monitoring? DDD
determines your employment support score for level of mon-
itoring by multiplying your level of monitoring score in
WAC 388-828-5060(1) by 0.14622.

Example: If you level of monitoring is "onsite (e.g., on
property) your level of monitoring score is 5. Multiplying a
"level of monitoring score" of 5 by 0.14622 results in an
employment support score for level of monitoring of 0.7311.
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NEW SECTION

WAC 388-828-9245 How does DDD determine your
employment acuity scale score for employment support?
DDD determines your employment acuity score for employ-
ment support by multiplying your DDD employment support
score in WAC 388-828-9250 by 0.21781.

Example: A DDD employment support score of 2 is
multiplied by 0.21781 resulting in an employment acuity
scale score for employment support of 0.43562.

NEW SECTION

WAC 388-828-9250 How does DDD determine your
DDD employment support score? DDD determines your
DDD employment support score using the following table:

If your total raw score for
the SIS employment activi- | Then your DDD | And your DDD
ties subscale in WAC 388- | employmentlevel | employment sup-
828-4260 is: is: port score is:
0 None 0
1 through 35 Low 1
36 through 59 Medium 2
60 or more High 3
NEW SECTION

WAC 388-828-9255 How does DDD determine your
employment acuity score for completing tasks with
acceptable speed? DDD determines your employment acu-
ity score for completing tasks with acceptable speed by using
your "type of support" score for question "D5" in WAC 388-
828-4260 and multiplying it by 0.06285.

Example: A "type of support" score of 3 (partial physi-
cal assistance) is multiplied by 0.06285 resulting in an
employment acuity score for completing tasks with accept-
able speed of 0.18855.

NEW SECTION

WAC 388-828-9260 How does DDD determine your
employment acuity score for completing tasks with
acceptable quality? DDD determines your employment acu-
ity score for completing tasks with acceptable quality by
using your "type of support" score for question "D6" in WAC
388-828-4260 and multiplying it by 0.05418.

Example: A "type of support" score of 2 (verbal/gestural
prompting) is multiplied by 0.05418 resulting in an employ-
ment acuity score for completing tasks with acceptable qual-
ity of 0.10836.

NEW SECTION

WAC 388-828-9265 How does DDD determine your
employment acuity scale score for medical support? DDD
determines your employment acuity scale score for medical

support by multiplying your medical support needs level
score (see WAC 388-828-5700) by 0.06750.
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If your medical support
needs level in WAC 388-
828-5700 is:

Then your medical sup-
port needs level score is:

None 0
Low 1
Medium 2
High 3

Example: A medical support needs level score of 2 is
multiplied by 0.06750 resulting in an employment acuity
scale score for medical support of 0.135.

NEW SECTION

WAC 388-828-9270 How does DDD determine your
employment acuity scale score for seizure support? DDD
determines your employment acuity scale score for seizure
support by multiplying your seizure support score in WAC
388-828-9275 by negative 0.05131.

Example: A seizure support score of 3 is multiplied by -
0.05131 resulting in an employment acuity scale score for
seizure support of -0.15393.

NEW SECTION

WAC 388-828-9275 How does DDD determine your
seizure support score? DDD determines your seizure sup-
port score using the following table:

If your assessment indicates
the following:

Your seizure
support level is:

And your seizure
support score is:

tory of seizures equals "no"

(1) Does the client have a his-

None

0

tory of seizures equals "yes";
and

(3) Client does not meet
requirements for seizure sup-
port level of "medium" or
"high"

(2) Does the client have a his-

Low

1

(4) Client has convulsive sei-
zures (tonic-clonic or atonic);
and

(5) Frequency is quarterly,
monthly, weekly or multiple
times per week; and

(6) Seizure duration is 5 min-
utes or less

Medium

(7) Two ore more emergency
room visits/911 calls in past
year; or

(8) Has convulsive seizures
(tonic-clonic or atonic); and
(9) Frequency is quarterly,
monthly, weekly or multiple
times per week; and

ical intervention to stop

(10) Seizure duration is greater
than 5 minutes or requires med-

High
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NEW SECTION

WAC 388-828-9280 Why does DDD multiply your
seizure support score by a negative factor? DDD multi-
plies your seizure support score by a negative factor because
the DDD employment acuity scale tends to over-predict
employment support needs for persons with seizures. This is
because seizures can often be controlled with medication and
the relationship between a person's seizure acuity and
employment support needs may have already been partially
taken into account by other variables in the algorithm, such as
the medical acuity scale.

WSR 11-13-046
PERMANENT RULES
NORTHWEST CLEAN
AIR AGENCY
[Filed June 9, 2011, 2:44 p.m., effective July 10, 2011]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To update agency adoptions of external regula-
tions by reference; readopt specific rule sections to refer to
most recent version of chapter 173-401 WAC.

Citation of Existing Rules Affected by this Order:
Amending Sections 104, 300, 305, 320, 321, and 322 of the
Regulation of the Northwest Clean Air Agency.

Statutory Authority for Adoption: Chapter 70.94 RCW.

Adopted under notice filed as WSR 11-09-071 on May
18 [April 19], 2011.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: June 9, 2011.

Mark Buford

Assistant Director

Reviser's note: The material contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 11-14 issue of the Register.
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WSR 11-13-048
PERMANENT RULES
ENERGY FACILITY SITE
EVALUATION COUNCIL
[Filed June 9, 2011, 3:44 p.m., effective July 10, 2011]

Effective Date of Rule: Thirty-one days after filing.

Other Findings Required by Other Provisions of Law as
Precondition to Adoption or Effectiveness of Rule: SEPA
DNS issued.

Purpose: The proposal will adopt, as directed in chapter
70.94 RCW, a mandatory greenhouse gas reporting rule for
facilities licensed and regulated by energy facility site evalu-
ation council (EFSEC).

Citation of Existing Rules Affected by this Order:
Amended sections of chapter 173-441 WAC will be adopted
by reference into existing EFSEC rule, chapter 463-78 WAC,
General and operating permit regulations for air pollution
sources, as WAC 463-78-005(5).

Statutory Authority for Adoption: Chapters 70.94 and
70.235 RCW.

Adopted under notice filed as WSR 11-08-075 on April
6,2011.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 16, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 16, Amended 0, Repealed 0.

Date Adopted: June 7, 2011.

Al Wright
Manager

AMENDATORY SECTION (Amending WSR 09-01-046,
filed 12/10/08, effective 1/10/09)

WAC 463-78-005 Adoption by reference. (1) The
energy facility site evaluation council adopts the following
provisions of chapter 173-400 WAC, in effect on November
1, 2008, by reference. WAC 173-400-110(8) and 173-400-
730(4) are not adopted by reference.

WAC 173-400-030:
WAC 173-400-035:
WAC 173-400-040:

Definitions.
Portable and temporary sources.

General standards for maximum
emissions.

WAC 173-400-050: Emission standards for combus-

tion and incineration units.

WAC 173-400-060: Emission standards for general

process units.



WAC 173-400-075:

WAC 173-400-081:
WAC 173-400-091:
WAC 173-400-105:

WAC 173-400-107:
WAC 173-400-110:
WAC 173-400-112:

WAC 173-400-113:

WAC 173-400-114:

WAC 173-400-117:

WAC 173-400-120:
WAC 173-400-131:

WAC 173-400-136:
WAC 173-400-151:

WAC 173-400-161:
WAC 173-400-171:
WAC 173-400-175:
WAC 173-400-180:
WAC 173-400-190:

WAC 173-400-200:

WAC 173-400-205:

WAC 173-400-700:

WAC 173-400-710:
WAC 173-400-720:

WAC 173-400-730:

WAC 173-400-740:
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Emission standards for sources
emitting hazardous air pollutants.

Startup and shutdown.
Voluntary limits on emissions.
Records, monitoring, and report-
ing.

Excess emissions.

New source review (NSR).

Requirements for new sources in
nonattainment areas.

Requirements for new sources in
attainment or unclassifiable areas.

Requirements for replacement or
substantial alteration of emission
control technology at an existing
stationary source.

Special protection requirements
for federal Class I areas.

Bubble rules.

Issuance of emission reduction
credits.

Use of emission reduction credits.

Retrofit requirements for visibil-
ity protection.

Compliance schedules.

Public involvement.

Public information.

Variance.

Requirements for nonattainment
areas.

Creditable stack height and dis-
persion techniques.

Adjustment for atmospheric con-
ditions.

Review of major stationary
sources of air pollution.
Definitions.

Prevention of significant deterio-
ration (PSD).

Prevention of significant deterio-
ration application processing pro-
cedures.

PSD permitting public involve-
ment requirements.

WAC 173-401-300:
WAC 173-401-500:
WAC 173-401-510:
WAC 173-401-520:
WAC 173-401-530:
WAC 173-401-531:

WAC 173-401-532:

WAC 173-401-533:

WAC 173-401-600:
WAC 173-401-605:

WAC 173-401-610:
WAC 173-401-615:

WAC 173-401-620:

WAC 173-401-625:

WAC 173-401-630:
WAC 173-401-635:
WAC 173-401-640:
WAC 173-401-645:
WAC 173-401-650:
WAC 173-401-700:
WAC 173-401-705:
WAC 173-401-710:

WAC 173-401-720:

WAC 173-401-722:

WAC 173-401-725:
WAC 173-401-730:
WAC 173-401-750:
WAC 173-401-800:
WAC 173-401-810:
WAC 173-401-820:
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Applicability.

Permit applications.

Permit application form.
Certification.

Insignificant emission units.

Thresholds for hazardous air pol-
lutants.

Categorically exempt insignifi-
cant emission units.

Units and activities defined as
insignificant on the basis of size
or production rate.

Permit content.

Emission standards and limita-
tions.

Permit duration.

Monitoring and related record-
keeping and reporting require-
ments.

Standard terms and conditions.
Except (2)(1).

Federally enforceable require-
ments.

Compliance requirements.
Temporary sources.

Permit shield.

Emergency provision.
Operational flexibility.

Action on application.
Requirement for a permit.
Permit renewal, revocation and
expiration.

Administrative permit amend-
ments.

Changes not requiring permit
revisions.

Permit modifications.
Reopening for cause.
General permits.

Public involvement.

EPA Review.

Review by affected states.

(3) The energy facility site evaluation council adopts the

WAC 173-400-750:  Revisions to PSD permits. following provisions of chapter 173-406 WAC, in effect on

(2) The energy facility site evaluation council adopts the March 1, 2005, by reference.

following provisions of chapter 173-401 WAC, in effect on Part I - GENERAL PROVISIONS
March 1, 2005, by reference.
WAC 173-406-100:  Acid rain program general provi-

Program overview. sions.
WAC 173-406-101:

WAC 173-401-100:

WAC 173-401-200: Definitions. Definitions.

[65] Permanent
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WAC 173-406-102:

WAC 173-406-103:
WAC 173-406-104:
WAC 173-406-105:
WAC 173-406-106:

WAC 173-406-200:
WAC 173-406-201:
WAC 173-406-202:

Part III - APPLICATIONS

WAC 173-406-300:
WAC 173-406-301:
WAC 173-406-302:

WAC 173-406-303:

Part IV - COMPLIANCE PLAN

WAC 173-406-400:

WAC 173-406-401:
WAC 173-406-402:

Part V - PERMIT CONTENTS

WAC 173-406-500:
WAC 173-406-501:
WAC 173-406-502:

Part VI - PERMIT ISSUANCE

WAC 173-406-600:

WAC 173-406-601:
WAC 173-406-602:
WAC 173-406-603:
WAC 173-406-604:

Part VII - PERMIT REVISIONS

WAC 173-406-700:
WAC 173-406-701:
WAC 173-406-702:
WAC 173-406-703:
WAC 173-406-704:

WAC 173-406-705:
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Part I - GENERAL PROVISIONS

Measurements, abbreviations,
and acronyms.

Applicability.

New units exemption.
Retired units exemption.
Standard requirements.

Part II - DESIGNATED REPRESENTATIVE

Designated representative.
Submissions.
Objections.

Acid rain permit applications.
Requirement to apply.
Information requirements for acid
rain permit applications.

Permit application shield and
binding effect of permit applica-
tion.

Acid rain compliance plan and
compliance options.

General.
Repowering extensions.

Acid rain permit.
Contents.
Permit shield.

Acid rain permit issuance proce-
dures.

General.

Completeness.

Statement of basis.

Issuance of acid rain permits.

Permit revisions.
General.

Permit modifications.
Fast-track modifications.

Administrative permit amend-
ment.

Automatic permit amendment.

Part VII - PERMIT REVISIONS

WAC 173-406-706:

WAC 173-406-800:
WAC 173-406-801:

WAC 173-406-802:

Part IX - NITROGEN OXIDES

WAC 173-406-900:

WAC 173-406-950:

Permit reopenings.

Part VIII - COMPLIANCE CERTIFICATION

Compliance certification.
Annual compliance certification
report.

Units with repowering extension
plans.

Nitrogen oxides emission reduc-
tion program.

Part X - SULFUR DIOXIDE OPT-IN

Sulfur dioxide opt-ins.

(4) The energy facility site evaluation council adopts the

WAC 173-460-010:
WAC 173-460-020:
WAC 173-460-030:

WAC 173-460-040:
WAC 173-460-050:

WAC 173-460-060:
WAC 173-460-070:
WAC 173-460-080:

WAC 173-460-090:
WAC 173-460-100:

WAC 173-460-110:
WAC 173-460-120:

WAC 173-460-130:
WAC 173-460-140:
WAC 173-460-150:

WAC 173-460-160:

following provisions of chapter 173-460 WAC, in effect on
March 1, 2005, by reference.

Purpose.

Definitions.

Requirements, applicability and
exemptions.

New source review.

Requirement to quantify emis-
sions.

Control technology requirements.
Ambient impact requirement.

Demonstrating ambient impact
compliance.

Second tier analysis.

Request for risk management
decision.

Acceptable source impact levels.
Scientific review and amendment
of'acceptable source impact levels
and lists.

Fees.
Remedies.

Class A toxic air pollutants:
Known, probable and potential
human carcinogens and accept-
able source impact levels.

Class B toxic air pollutants and
acceptable source impact levels.

(5) The energy facility site evaluation council adopts the

following provisions of chapter 173-441 WAC, in effect on

January 1, 2011, by reference.

WAC 173-441-010:

Scope.

WAC 173-441-020:

Definitions.
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WAC 173-441-030:
WAC 173-441-040:
WAC 173-441-050:

Applicability.

Greenhouse gases.

General monitoring, reporting,
recordkeeping and verification
requirements.

Authorization and responsibilities
of the designated representative.

WAC 173-441-060:

WAC 173-441-070:
WAC 173-441-080:

Report submittal.

Standardized methods and con-
version factors incorporated by
reference.

WAC 173-441-090: Compliance and enforcement.
WAC 173-441-100: Addresses.

WAC 173-441-110: Fees.

WAC 173-441-120:

Calculation methods incorporated
by reference from 40 C.F.R. Part
98 for facilities.

Petitioning ecology to use an
alternative calculation method to
calculate greenhouse gas emis-
sions.

Confidentiality.

Ecology to share information with
local air authorities and with the
energy facility site evaluation
council.

WAC 173-441-140:

WAC 173-441-150:
WAC 173-441-160:

WAC 173-441-170: Severability.

WSR 11-13-053
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medicaid Purchasing Administration)
[Filed June 10, 2011, 1:35 p.m., effective July 11, 2011]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The department opted-in to the new electronic
health records (EHR) incentive program. Rules are needed to
administer this new federal program.

Statutory Authority for Adoption: RCW 74.08.090.

Adopted under notice filed as WSR 11-09-053 on April
18,2011.

Changes Other than Editing from Proposed to Adopted
Version: In subsection (5), the department replaced the three
options for appealing an identified overpayment with one
option for appealing any disputed matter; that option refers to
the Administrative Procedure Act, chapter 34.05 RCW.

A final cost-benefit analysis is available by contacting
Martin Thies, Ph.D., C.I.A., Health IT Program Integrity
Manager, DSHS, EHR Incentive Program, P.O. Box 45528,
phone (360) 725-1150, e-mail thiesmj@dshs.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 1, Amended 0, Repealed 0; or
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Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 1, Amended 0, Repealed 0.

Date Adopted: June 2, 2011.

Susan N. Dreyfus
Secretary

NEW SECTION

WAC 388-502-0025 Electronic health records (EHR)
incentive program. The purpose of this section is to estab-
lish the medicaid electronic health records (EHR) incentive
program in accordance with the American Recovery and
Reinvestment Act of 2009 (ARRA). The medicaid EHR
incentive program promotes the adoption and meaningful use
of certified EHR technology by offering financial incentives
to eligible professionals and hospitals. This program is
administered by the department.

(1) The department provides incentive payments to eligi-
ble providers and hospitals that adopt and meaningfully use
certified EHR technology in accordance with the provisions
of 42 CFR Parts 412, 413, 422, and any other federal regula-
tions that apply.

(2) Providers and hospitals eligible to participate in EHR
incentive program are identified in 42 CFR Part 495.304 and
other applicable rules.

(3) As authorized by 42 CFR Parts 412, 413, 422, chap-
ters 43.20B and 74.09 RCW, and any other federal or state
rules that apply, the department monitors and reviews all pro-
viders and hospitals participating in the EHR incentive pro-
gram. By the same authority, the department reviews all
practices, documentation, and/or data related to EHR tech-
nology to determine whether professionals and hospitals par-
ticipating in the EHR incentive program are eligible and
complying with state and federal rules and regulations.

(4) The department may determine that a participating
professional or hospital has not met the eligibility or perfor-
mance requirements to receive an EHR incentive payment, or
should receive an incentive payment in an amount less than
the amount anticipated by the provider or hospital. Areas of
possible dispute in the EHR incentive program include, at a
minimum, any of the following:

(a) Patient volume thresholds and calculations, as out-
lined in 42 CFR Part 495.304 and 495.306.

(b) Eligibility criteria and payment limitations, as out-
lined in 42 CFR Part 495.10, 495.304, 495.306, and 495.310.

(c) Attestations and compliance demonstrations includ-
ing, at a minimum:

(i) Attestations that certified EHR technology has been
adopted, implemented, or upgraded; and
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(i) Demonstrations of meaningful use, as outlined in 42
CFR Part 495.6, 495.8, 495.306, 495.310, and in any future
published federal regulations and requirements, as applica-
ble.

(d) The payment process and incentive payment
amounts, as outlined in 42 CFR Part 495.310, 495.312, and
495.314.

(e) Additional issues regarding EHR incentive program
eligibility, participation, documentation, and compliance as
outlined in 42 CFR Parts 412, 413, 422 et. al. and in any
future published federal regulations and requirements, as
applicable.

(5) All matters of dispute are subject to the administra-
tive procedure act (APA) appeal process per chapter 34.05
RCW. A provider who disagrees with a department action
under this section may request a hearing. The hearing request
must:

(a) Be in writing;

(b) Be received by the agency, at the address identified in
the notice of action, within twenty-eight days of the date of
the notice of action by certified mail (return receipt); and

(c) State the reason(s) why the provider thinks the action
is incorrect.

WSR 11-13-054
PERMANENT RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed June 13, 2011, 11:11 a.m., effective July 14, 2011]

Effective Date of Rule: Thirty-one days after filing.

Purpose: In developing rules to implement chapter
28A.642 RCW, the office of superintendent of public instruc-
tion (OSPI) has incorporated the substantive portions of
chapter 392-200 WAC regarding employment discrimination
and affirmative action into chapter 392-190 WAC. The
inclusion of employment discrimination and affirmative
action provisions into chapter 392-190 WAC has been vetted
through the public hearing and public input process. Because
these provisions are now located in chapter 392-190 WAC,
OSPI is repealing chapter 392-200 WAC to eliminate the
duplication of these rules. Repealing these rules does not
materially change the responsibilities of OSPI or school dis-
tricts.

Citation of Existing Rules Affected by this Order:
Repealing WAC 392-200-003, 392-200-005, 392-200-010,
392-200-015, and 392-200-020.

Statutory Authority for Adoption: RCW 28A.640.020
and 28A.642.020.

Adopted under notice filed as WSR 11-08-039 on April
4,2011.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 5.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.
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Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 5.

Date Adopted: June 7, 2011.

Randy Dorn
Superintendent of
Public Instruction

REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 392-200-003
WAC 392-200-005
WAC 392-200-010

Authority.
Purpose.

Public school employment
and contract practices—Sex
discrimination.

WAC 392-200-015 Public school employment—

Affirmative action program.

WAC 392-200-020 Public school employment—
Affirmative action pro-

gram—General.

WSR 11-13-058
PERMANENT RULES
UNIVERSITY OF WASHINGTON
[Filed June 14, 2011, 9:35 a.m., effective August 8, 2011]

Effective Date of Rule: August 8, 2011.

Purpose: The rule revisions to chapter 478-116 WAC,
Parking and traffic rules for the University of Washington,
Seattle, move the administrative oversight of parking
enforcement from the university police department to the
commuter services unit within the UW transportation ser-
vices department. These changes consolidate and improve
the administration of all parking-related matters within one
campus department including: Providing more cost effective
management of limited parking resources, streamlining the
citation and appeal adjudication processes, providing greater
alignment of enforcement regulations with the current trans-
portation environment, and making housekeeping changes to
update unit names.

Citation of Existing Rules Affected by this Order:
Repealing WAC 478-116-044, 478-116-051, 478-116-101,
478-116-116,478-116-121,478-116-125,478-116-141, 478-
116-145,478-116-147,478-116-151,478-116-161, 478-116-
163, 478-116-165,478-116-167,478-116-171, 478-116-181,
478-116-184,478-116-186,478-116-201,478-116-211, 478-
116-223,478-116-225,478-116-227,478-116-231,478-116-
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241,478-116-245,478-116-251, 478-116-253, 478-116-255,
478-116-261,478-116-271,478-116-281,478-116-291, 478-
116-311,478-116-401,478-116-411,478-116-421,478-116-
431,478-116-501, 478-116-520, 478-116-531, 478-116-541,
478-116-551,478-116-561,478-116-605, 478-116-611, 478-
116-620, 478-116-630, 478-116-640, 478-116-650, 478-116-
660 and 478-116-670; and amending WAC 478-116-010,
478-116-020, 478-116-030,478-116-061,478-116-111, 478-
116-114,478-116-131,478-116-191, 478-116-221, and 478-
116-301.

Statutory Authority for Adoption:
and 28B.20.130.

Adopted under notice filed as WSR 11-07-104 on March
23,2011.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 31, Amended 10, Repealed 52.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 31,
Amended 10, Repealed 52.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: June 9, 2011.

Rebecca Goodwin Deardorff
UW Director
of Rules Coordination

RCW 28B.10.560

PART I
PREAMBLE, GENERAL INFORMATION, AND DEFI-
NITIONS

AMENDATORY SECTION (Amending WSR 01-20-030,
filed 9/26/01, effective 10/27/01)

WAC 478-116-010 Preamble. Pursuant to the authority
granted by RCW 28B.10.560 and 28B.20.130, the board of
regents of the University of Washington establishes the fol-
lowing rules to govern motorized and nonmotorized vehicle
traffic and parking upon ((publie)) lands and facilities of the
University of Washington in Seattle, Washington.

AMENDATORY SECTION (Amending WSR 97-14-003,
filed 6/19/97, effective 9/15/97)

WAC 478-116-020 Objectives of parking and traffic
rules. (((H))) The objectives of these rules are:
((€8)) (1) To protect and control pedestrian and vehicu-

lar traffic ((and-parking)) on the campus((=

5))) of the university:
(2) To assure access at all times for emergency vehicles

and equipment((-

).

WSR 11-13-058

(3) To minimize traffic disturbances ((during—elass
heurs:

)

(4) To facilitate the ((wetk)) operations of the university
by assuring access to its vehicles ((and-by-assigning-the Hm-

eientuse:

).

(5) To allocate limited parking space in order to promote
its most efficient use;

(6) To protect state property; and

(7) To encourage and support travel to the ((wniversity))
campus by means other than single occupancy vehicle

(SOV).

NEW SECTION

WAC 478-116-022 Knowledge of parking and traffic
rules. It is the responsibility of all individuals parking or
operating a vehicle on the campus to comply with these rules.
Lack of knowledge of these rules shall not be grounds for the
dismissal of any citation for a violation of the parking or traf-
fic rules.

NEW SECTION

WAC 478-116-024 Definitions. (1) Authorized agent.
An entity or individual authorized by the director of transpor-
tation services to facilitate services provided by the depart-
ment.

(2) Bicycle. Any device defined as a bicycle in chapter
46.04 RCW.

(3) Campus. The University of Washington, Seattle,
and those lands and leased facilities of the university within
UWPD jurisdiction and where parking is managed by trans-
portation services.

(4) Fee. A charge for the use of services provided and
facilities managed by transportation services.

(5) Impoundment. The removal of the vehicle to a stor-
age facility either by an authorized agent of transportation
services or UWPD.

(6) Immobilization. The attachment of a metal device
to a wheel of a parked car so that the vehicle cannot be
moved.

(7) Meter. A single fixed device that registers and col-
lects payment for the length of time a vehicle occupies a sin-
gle parking space. A meter does not produce a receipt, phys-
ical permit, or virtual permit. A meter is not a permit-issu-
ance machine.

(8) Motorcycles and scooters. Motor vehicles designed
to travel with not more than three wheels in contact with the
ground, on which the driver rides astride the motor unit or
power train and which is designed to be steered with a handle
bar. For the purposes of these rules, motorcycles, motorized
bicycles excluding pedal assisted electric bicycles, and scoot-
ers are considered motor vehicles and are subject to all traffic
and parking rules controlling other motor vehicles.
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(9) Motor vehicle. An automobile, truck, motorcycle,
scooter, or bicycle that is assisted by an engine or other mech-
anism, or vehicle without motor power designed to be drawn
or used in conjunction with the aforementioned vehicles
including, but not limited to, trailers, travel trailers, and
campers. In addition, any bicycle with an electric motor that
is disengaged will be considered a bicycle and not a motor
vehicle under this chapter.

(10) Nonmotorized vehicle. A device other than a
motor vehicle used to transport persons, including, but not
limited to, bicycles, skateboards, in-line skates, and roller
skates.

(11) Operator or driver. Every person who drives or is
in actual physical control of a motor vehicle or nonmotorized
vehicle.

(12) Overtime parking. The occupation by a vehicle of
a time-limited space beyond the posted time limit or time pro-
vided on a permit, meter, or permit-issuance machine.

(13) Parking product. A product issued by transporta-
tion services to manage motorized and nonmotorized access
to the university. Parking products include, but are not lim-
ited to, permits, access to bicycle lockers and other bicycle
parking facilities, and parking access cards.

(14) Parking space. A space for parking one motor
vehicle designated by lines painted on either side of the
space, a wheel stop positioned in the front of the space, a sign
or signs, or other markings.

(15) Permit. A document approved by and/or issued by
transportation services that when properly displayed autho-
rizes a person to park.

(16) Permit-issuance machine. A transportation ser-
vices deployed and managed machine that issues physical or
virtual permits for designated spaces. A permit-issuance
machine is not a meter.

(17) Registered owner. The person who has the lawful
right of possession of a vehicle most recently recorded with
any state department of licensing.

(18) Roller skate/in-line skate. A device used to attach
wheels to the foot or feet of a person.

(19) Skateboard. Any oblong board of whatever com-
position, with a pair of wheels at each end, which may be rid-
den by a person.

(20) Traffic. The movement of motorized vehicles, non-
motorized vehicles and pedestrians in an area or along a street
as is defined in chapter 46.04 RCW.

(21) Transportation services. The university depart-
ment that manages and maintains parking facilities, issues
parking products, issues citations, processes citation appeals,
and collects fees and fines.

(22) University. The University of Washington, Seattle,
and collectively those responsible for its control and opera-
tion.

(23) UWPD. University of Washington police depart-
ment.

(24) Vehicle. Any motorized or nonmotorized vehicle.

(25) Visitor. A person who is neither an employee nor a
student of the university.

(26) Virtual permit. A permit stored within a permit-
issuance machine that authorizes a person to park in a desig-
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nated space. Virtual permits are valid for a space through the
date or time stored in the machine.

AMENDATORY SECTION (Amending WSR 97-14-005,
filed 6/19/97, effective 9/15/97)

WAC 478-116-030 Applicable parking and traffic
rules. The following laws and rules apply upon ((state-lands
] L enaind ] ¢ the-Universitvof Was]

ington)) campus:

(1) Vehicle and other traffic laws of the state of Wash-
ington, Title 46 RCW.

(2) University ((ef—Washingten)) parking and traffic

rules.

NEW SECTION

WAC 478-116-035 Enforcement of parking and traf-
fic rules. The university has full control of parking and traffic
management on campus. Authorized agents of transportation
services enforce parking rules and may conduct traffic con-
trol on campus. UWPD officers are authorized to enforce
traffic and parking rules on campus. The university may
impose additional traffic and parking restrictions to achieve
the specified objectives of this chapter during special events
and during emergencies.

AMENDATORY SECTION (Amending WSR 04-13-086,
filed 6/17/04, effective 8/16/04)

WAC 478-116-061 Liability of the university. Except
for vehicles that the university owns and operates, the univer-
sity assumes no liability under any circumstance for vehicles
((parked-en—universityproperties)) on the campus. No bail-
ment, but only a license, is created by the purchase and/or
issuance of a permit.

PART II
PARKING ((SERVAEES)) RULES

AMENDATORY SECTION (Amending WSR 04-13-086,
filed 6/17/04, effective 8/16/04)

WAC 478-116-111 ((¥alid)) Permit required for all

motorized vehicles parked on campus. Except as provided

in WAC 478-116-112 and 478-116-155, no person shall park
or leave any motorized vehicle, whether attended or unat-

tended, upon the campus unless the person first purchases a
valid permit from transportation services or a transportation
services permit-issuance machine. Permission to park on
campus will be shown by display of a valid permit in accor-
dance with WAC 478-116-122.

(1) A valid permit is ((ene-of the-foellowing)):
(€ odand Hedvehiel it

hicle i | WAL 478 N
))) (a) A current, physical vehicle permit issued by an
authorized agent or permit-issuance machine designated by

transportation services and displayed in accordance with
WAC 478-116-122;
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(b) A temporary physical permit ((autherized)) issued by

b%e—&em—t—he—e*teﬁer—ef—&te—me%er—veh}e}e)) an authorlzed
agent or permit-issuance machine designated by transporta-

tion services. Temporary permits are valid through the date
or time of the permit; or

(c) A virtual permit that is stored within a permit-issu-

WSR 11-13-058

(2) Permit holders shall provide transportation services
with the license plate numbers of any vehicles they intend to
use with a permit.

(3) The person(s) to whom a permit is issued is responsi-
ble for any violations of this chapter associated with a vehicle
to which the permit is affixed and/or registered pursuant to
WAC 478-116-341 up to the date and time the permit expires
or is reported lost or stolen.

NEW SECTION

ance machine for designated spaces. Virtual permits are
valid for a specific space through the date or time stored in
the machine and, if applicable, listed on the customer receipt.

(2) Parking permits are not transferable, except as pro-
vided in WAC 478-116-114.

(3) Transportation services reserves the right to refuse to
issue parking permits.

(4) The university may allow persons without permits to
drive through the campus without parking.

NEW SECTION

WAC 478-116-112 Visitor parking for motorized
vehicles. (1) No permit or payment shall be required for pub-
lic safety and emergency vehicles while performing emer-
gency services.

(2) Permits and payment of fees are required for all visi-
tors parking on campus, unless exempted by transportation
services' policy or state and local law.

(3) University departments may pay for all or part of the
permit fee for their official visitors and guests.

AMENDATORY SECTION (Amending WSR 04-13-086,
filed 6/17/04, effective 8/16/04)

WAC 478-116-114 ((Fransferable)) Transfer of per-
mits limited. (1) Permits ((helders)) may ((transfer-one-valid

permit)) be transferred between motor vehicles((—Impreper

forof it_shatl-inetude betimited-by-4
mit)) registered with transportation services for that individ-
ual permit, but may not be transferred to a third party to be
used in an unregistered vehicle. The transfer of a permit by
any unauthorized means including, but not limited to, resale
or lending is prohibited.

(2) Permits ((displayinglicense-plate numbersshall-enly
1 Lidin ] hic] | i ] hes 4]
number-written-on-the-permit)) are not transferrable between

parking areas, unless authorized by transportation services.

NEW SECTION

WAC 478-116-118 Responsibility of person to whom
the permit is issued. (1) The person(s) to whom a permit is
issued is responsible for paying for the permit until the permit
expires or is returned to transportation services, unless stated
otherwise in these rules. All associated outstanding fees must
be satisfactorily settled before a parking permit may be
issued, reissued, or renewed.

WAC 478-116-122 Display of permits. (1) Permits
shall be prominently displayed and be fully visible from the
exterior of the vehicle or recorded in a permit-issuance
machine as required by transportation services.

(2) Instructions on how to properly display permits will
be provided by transportation services at the time of sale and
on the transportation services' web site.

NEW SECTION

WAC 478-116-124 Parking fees. Fees for parking and
the effective date thereof shall be submitted to the board of
regents for approval by motion. Prior to approval by the
board of regents, the university shall, after notice, hold a
hearing on the proposed schedule. The hearing shall be open
to the public, and shall be presided over by a presiding officer
who shall prepare a memorandum for consideration by the
university, summarizing the contents of the presentations
made at the hearing. Approved fee schedules shall be avail-
able in the lobby of the university transportation center and
on the University of Washington web site.

AMENDATORY SECTION (Amending WSR 04-13-086,

filed 6/17/04, effective 8/16/04)

WAC 478-116-131 ((Parkingfor)) Special events
((a-&d—e-t-heihu-m%‘efsﬁ-y—fu-neﬂeﬂs)) parking and lot clo-
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speeral—eveﬂ%s—a{—ﬂe—ext%a—ehafge)) ( 1) Durmfz snec1al events

causing additional or heavy traffic, the university may
impose additional traffic and parking restrictions per WAC
478-116-035.

(2) The university reserves the right to close any campus
parking area it deems necessary for maintenance, safety,
events, construction or to meet special needs. Transportation
services will, to the extent practical, provide notice to users
and suitable alternatives for affected permit holders.

NEW SECTION

WAC 478-116-135 Parking within designated spaces.
(1) No motor vehicle shall be parked on the campus except in
areas designated as parking areas, unless authorized by trans-
portation services, or in emergency situations, by UWPD.

(2) No person shall stop, stand, or park any motor vehi-
cle so as to create a safety hazard, obstruct traffic along or
upon any street, or obstruct pedestrian movement along any
plaza, path, or sidewalk.

(3) No motor vehicle shall be parked so as to occupy any
portion of more than one parking space as designated within
the parking area, unless authorized by transportation services.
The fact that other motor vehicles may have been so parked
as to require the vehicle to occupy a portion of more than one
space or stall shall not excuse a violation of this section.

NEW SECTION

WAC 478-116-155 Parking regulated by meter or
permit-issuance machine. (1) Notwithstanding display of a
valid permit to park in other parking areas/lots on campus,
any motor vehicle which occupies a metered space is subject
to payment of the meter fee and subject to the posted time
limits. Motor vehicles displaying a disability permit or
license plate issued by the state department of licensing shall
not be subject to payment of fees when parked in a space
which is restricted as to the length of time parking is permit-
ted.

(2) Notwithstanding the display of a valid permit to park
in other parking area/lots on campus, any motor vehicle
which occupies a space requiring a space-specific permit
administered by a permit-issuance machine is subject to pay-
ment of a permit fee and the posted time limits. Vehicles dis-
playing a disability permit or license plate issued by the state
department of licensing shall not be subject to payment of
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fees when parked in a space which is restricted as to the
length of time parking is permitted.

NEW SECTION

WAC 478-116-175 Overtime parking violations.
After a motor vehicle has been cited for parking beyond the
time posted, the vehicle may be cited a frequency of one addi-
tional citation for each period of time equal to the maximum
time limit posted for the space.

NEW SECTION

WAC 478-116-185 Operator's responsibility. No per-
son driving or in charge of a motor vehicle shall permit it to
stand unattended without first:

(1) Stopping the engine and locking the ignition; and

(2) Effectively setting the brake and transmission to pre-
vent movement of the vehicle.

AMENDATORY SECTION (Amending WSR 04-13-086,
filed 6/17/04, effective 8/16/04)

WAC 478-116-191 Regulatory signs, ((barrieades;
and)) markings, barricades, etc. (1) ((Signs;-barrieades;
i I diroeti TR i Lotaced-to.l

riless)) The university may erect permanent or temporary
signs, barricades, paint marks, and other structures or direc-

tions upon the streets, curbs, and parking areas within the
campus. Drivers of motorized and nonmotorized vehicles

shall obey the signs, barricades, structures, markings, and
directions. Drivers of motorized and nonmotorized vehicles
shall comply with directions given to them by authorized
agents of transportation services and UWPD in the control

and regulation of traffic. in the assignment of parking spaces,
and in the collection of parking fees.
(2) No ((unautherized-persen)) one without authoriza-

tion from transportation services or UWPD shall ((remeve;))
move, deface, or in any way change a sign, barricade, struc-

ture, marking, or direction ((se-placed;-erpreviously-placed;
feH-he—p&Ppese—ef—fegu}&tmg)) that regulates traffic or park-
ing. ((Autherityto-maketemporary-changesof thisnature
with-respeetto-streets-oerroadwaysmustbe-obtainedfromthe
untversity-police-department:))

NEW SECTION

WAC 478-116-193 Prohibited parking area(s). (1) No
motor vehicle shall be parked at any place where official
signs prohibit parking such as, but not limited to, "tow zone,"
"fire zone," "prohibited," or "no parking."

(2) No motor vehicle shall be parked within fifteen feet
of a fire hydrant.

NEW SECTION

WAC 478-116-195 Prohibited parking—Space des-
ignated as disability or wheelchair. No motor vehicle shall
be parked in a disability or wheelchair space or lot without an
appropriate permit.
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NEW SECTION

WAC 478-116-197 Motorcycle, moped, scooter, and
motorized bicycle parking. (1) Motorcycles, scooters,
mopeds, and motorized bicycles powered or assisted by com-
bustible engines are considered motor vehicles and subject to
all parking rules. These vehicles shall not be permitted to
park on pathways, sidewalks, authorized bicycle racks or
storage facilities, pedestrian areas, or in buildings.

(2) Motorcycles, scooters, mopeds, and motorized bicy-
cles powered or assisted by combustible engines may only be
parked in designated cycle areas and require a permit.

NEW SECTION

WAC 478-116-199 Bicycle parking. (1) Bicycles and
bicycles assisted by electric motors shall be parked only in
bicycle racks or designated bicycle parking facilities. All
bicycle owners are encouraged to secure their bicycles with a
secure lock. At no time shall a bicycle be parked:

(a) In a building, except where bicycle storage rooms are
provided;

(b) Near a building exit;

(c) On a path or sidewalk unless attached to a university
bike rack;

(d) In planted areas; or

(e) Chained or otherwise secured to trees, lamp stan-
dards, railings, garbage receptacles, fencing, or sign posts.

(2) Bicycle racks in campus areas are for parking and
shall not be used for overnight storage, except for those racks
adjacent to residence halls which may be used for storage
when the owner/operator is a current resident of that hall.
Bicycle lockers in campus are to be used for bicycle parking
and may be used for overnight storage of a bicycle.

PART III
(PARKINGHOLAHONS)) USE OF MOTORIZED
AND NONMOTORIZED VEHICLES

AMENDATORY SECTION (Amending WSR 97-14-003,
filed 6/19/97, effective 9/15/97)

WAC 478-116-221 ((Parking)) Use of motorcycles
((and)), mopeds. scooters, and motorized bicycles. (1)
Motorcycles, scooters, mopeds, and motorized bicycles((

I ol fod-indesi | ovel _
Metereyeles;moterized-bieyeles;-and-seeoters-are)) powered

or assisted by combustible engines or engaged electric
motors are considered motor vehicles and subject to all traffic

rules. These vehicles shall not be permitted ((te-drive-or
park)) on paths, ((en)) sidewalks, ((enplanted-areas;inbuild-
ings;-er-in)) authorized bicycle or pedestrian areas, or in
buildings.

(2) Bicycles assisted by electric motors are permitted on
campus paths and sidewalks where bicycles are permitted to
travel if the motor is disengaged and the bicycle is powered
solely through human pedaling.

WSR 11-13-058

NEW SECTION

WAC 478-116-232 Use of bicycles. (1) The primary
aim of the bicycle control program is safety. All bicycle
owners are encouraged to register their bicycles at UWPD.

(2) Bicycles may be ridden any place where vehicles are
permitted. They may be ridden on most sidewalks, though
pedestrians always have the right of way. It shall be a viola-
tion of this section for any bicycle rider to fail to yield to
pedestrians, or to ride a bicycle on paths, sidewalks, or streets
where signs indicate it is prohibited. An audible signal or
warning must be given by the bicyclist whenever there is any
appreciable risk of injury to a pedestrian not otherwise aware
of the presence of the bicycle.

(3) Bicycles operated on paths, sidewalks, and roadways
shall be subject to all relevant state statutes regulating bicycle
use. Violation of those statutes shall be considered a viola-
tion of this section.

(4) Bicycles shall be operated in a safe manner at all
times. Riding at speeds too fast for conditions, weaving in
and out of vehicular or pedestrian traffic, or similar unsafe
actions shall be considered "negligent riding." Negligent rid-
ing shall be a violation of this section.

(5) Moving or riding a bicycle into any unauthorized
area such as a building or construction zone is prohibited.

NEW SECTION

WAC 478-116-242 Use of skateboards. Skateboard
use in pedestrian areas including, but not limited to, walk-
ways, ramps, concourses, and plazas (such as "Red Square"),
and on internal university streets and loading areas on the
campus, is restricted solely to transporting an individual from
one campus destination to another. Any recreational, ath-
letic, or other exhibitional use of skateboards unrelated to
transportation is strictly prohibited, unless expressly
approved in advance by the appropriate committee on the use
of university facilities, pursuant to chapter 478-136 WAC.
The use of skateboards for any purpose within parking lots or
parking garages is strictly prohibited.

PART IV

(MOTORVEHICHE-CIFATIONSSUANCE)) FINES

CITATIONS, IMMOBILIZATION, AND IMPOUND-
MENT

AMENDATORY SECTION (Amending WSR 04-13-086,
filed 6/17/04, effective 8/16/04)

WAC 478-116-301 Issuance of parking and traffic
citations ((fer-meter—vehiele-vielatiens)). (1) ((Theuntver-

sity-police-department)) Upon probable cause to believe that
a violation of this chapter related to motorized vehicle park-
ing has occurred, an authorized agent of transportation ser-
vices may issue a parking citation ((fer—a—vre%&&eﬂ—ef—fhese
rales—The-eitationshall-set)) setting forth the date, approxi-
mate time, locahty, ((&ﬂd)) nature of the Vlolatlon((—"Phe-ett-&-

Heﬂ—b-y—deh*efy,—m-&ﬂrer—pheemeﬂt—&peﬂ—me—veme}e
invelved)), identifiable characteristics of the vehicle if appli-

cable, and the amount of the fine(s).
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(2) Upon probable cause to believe that a violation
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NEW SECTION

related to parking, traffic, or nonmotorized vehicles has
occurred, UWPD may issue a citation setting forth the date,

approximate time, locality, nature of violation, identifiable
characteristics of the vehicle if applicable, and amount of the
fine(s).

(3) The following information shall accompany and/or
be printed on the ((patking)) citation:

(a) The violation fine and instructions for payment; and

(b) Instruction for contesting the citation, including
where to obtain and submit petitions((;-and

te)Neotiee-that)).

4) The citation shall be served on the person responsible
for the violation by:

(a) Attaching a copy of the citation to the vehicle alleg-
edly involved in the violation;

(b) Mailing a copy of the citation to the registered owner;

or

(c) Serving a copy of the citation personally to the person
responsible.

(5) Failure to pay fines or contest the citation within the
time specified in these rules can result in ((the-sanetions)) a
late payment fee as set forth in WAC ((478-1H6-561)) 478-
116-335.

NEW SECTION

WAC 478-116-305 Immobilization or impoundment
of motor vehicles. Any motor vehicle may be subject to
immobilization or impoundment for cause as specified under
WAC 478-116-351. The university and its officers, employ-
ees, and agents shall not be liable for loss or damage of any
kind resulting from such immobilization or impoundment.
The permit holder and/or registered owner of a vehicle that
has been immobilized shall be fully liable for any loss or
damage to immobilization equipment.

WAC 478-116-315 Parking product revocations.
Parking products issued by the university are the property of
the university, and may be recalled or revoked by the univer-
sity for any of the following reasons:

(1) When the purposes for which the parking product
was issued changes or no longer exists;

(2) When an unauthorized individual uses the parking
product;

(3) Falsification on a parking product application;

(4) Nonpayment of fees and/or fines;

(5) Receiving over eight citations within a calendar year;

(6) Counterfeiting or altering of parking products; or

(7) Failure to comply with a final adjudicated decision of
transportation services.

NEW SECTION

WAC 478-116-321 Use of recalled, revoked, lost, sto-
len, or forged/altered permits prohibited. (1) Vehicles dis-
playing parking products that have been recalled, revoked,
forged, altered, or reported lost or stolen will be subject to a
citation and immobilization or impoundment on sight. Park-
ing products that have been revoked, recalled, or reported lost
or stolen must be returned to transportation services or an
authorized agent of transportation services before the vehicle
will be released.

(2) Purchasing a parking product from a party other than
transportation services or a lawful designee, shall not consti-
tute an excuse or defense for violating this section.

(3) Parties using parking products that have been
recalled, revoked, forged, altered, or reported lost or stolen
shall be subject to a serious violation per WAC 478-116-325
and, in addition, will be responsible for paying the cost of an
equivalent permit fee from the date the permit was revoked,
recalled, or reported lost or stolen to the date the permit
expired or was returned to transportation services.

(4) Any unpaid fines for a violation of the rules in chap-
ter 478-116 WAC will be deducted from any refunds result-
ing from the revocation of parking products.

NEW SECTION
WAC 478-116-325 Motor vehicle fine schedule. The following schedule of fines for violations of the rules listed below
is hereby established.
Fine if Citation
is Paid Within
Offense Maximum 20 Calendar
Category Citation Fine Days Applicable Violations
Minor $20.00 $15.00 . Permit not registered to vehicle, see WAC 478-116-114;
. Parking outside of area assigned by permit, see WAC
478-116-114;
. Improper display of permit, see WAC 478-116-122.
General $40.00 $35.00 . No valid permit displayed, no valid permit for space or
parking without making payment, see WAC 478-116-111,
478-116-112, and 478-116-155;
. Occupying more than one space, see WAC 478-116-135;
. Parking at expired meter, see WAC 478-116-155;
Permanent [74]
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Fine if Citation
is Paid Within
Offense Maximum 20 Calendar
Category Citation Fine Days Applicable Violations
Overtime parking, see WAC 478-116-175;
All other violations of this chapter.
Major $60.00 $50.00 Obstructing traffic or pedestrian movements, see WAC
478-116-135;
Parking in restricted, prohibited, or nonparking areas, see
WAC 478-116-135, 478-116-191, and 478-116-193.
Serious $300.00 $250.00 Disability/wheelchair space violations, see WAC 478-
116-195;
Use of revoked, stolen, forged, or altered parking prod-
ucts, sece WAC 478-116-315.
Late Payment Maximum N/A Penalty for failure to pay fine, respond, or comply with final deci-
Fee Citation Fine + sion of the citation hearing office within time limits, see WAC 478-
$25.00 116-301.

NEW SECTION

WAC 478-116-331 Nonmotorized vehicle fine schedule. The following schedule of fines for violations of the rules listed

below is hereby established.

Offense Category Maximum Citation Fine Applicable Violations
General $10.00 Failure to yield to pedestrians, riding in restricted/pro-
hibited areas, violation of state bicycle codes, see WAC
478-116-232.
Major $25.00 Negligent riding, see WAC 478-116-232.
Impoundment Fee $10.00 Bicycle impoundment, skateboard impoundment, see

WAC 478-116-365 and 478-116-371.

Skateboard Violations $10.00 - $30.00

Fines based on number of violations within a set time
period, see WAC 478-116-371.

Late Payment Fee

Maximum Citation Fine + $25.00

Penalty for failure to pay fine, respond, or comply with
the final decision of the citation hearing office within
time limits, see WAC 478-116-301.

NEW SECTION

WAC 478-116-335 Payment of citation fines. (1) All
fines must be paid as designated on the citation within twenty
calendar days from the date of the citation. If a parking cita-
tion is paid within twenty calendar days, the citation fine
shall be discounted according to the amounts listed in WAC
478-116-325.

(2) Fines for parking citations must be delivered in per-
son to the transportation services' office, paid on-line, or
mailed and postmarked on or before the due date specified in
these rules to avoid additional penalties.

(3) Fines for traffic citations associated with violations
of this chapter must be delivered in person to the UWPD
office, or mailed and postmarked on or before the due date
specified in these rules to avoid additional penalties.

(4) If any citation has neither been paid nor appealed
after twenty calendar days from the date of the citation, the
university shall impose an additional fine as specified in
WAC 478-116-325 or 478-116-331 and may:

(a) Withhold the violator's degrees, transcripts, grades,
refunds, or credits until all fines are paid;

(b) Delay registration for the following quarter;

(¢) Impound or immobilize the violator's vehicle after
providing notice of nonpayment to the permit holder and/or
registered owner;

(d) Deny future parking privileges to the violator; or

(e) Refer outstanding balances associated with unpaid
fines for collection in accordance with applicable statutes and
university procedure.

(5) An accumulation of traffic and parking violations by
a student may be cause for discipline under the student con-
duct code of the university (see chapter 478-120 WAC).

(6) In addition to any other penalty which may be
imposed as a result of actions described in this chapter, cam-
pus parking privileges shall be suspended until all such debts
are paid.
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NEW SECTION

WAC 478-116-341 Motorized vehicles—Responsible
parties for illegal parking. (1) For any motor vehicle cita-
tion involving a violation of this chapter where the motor
vehicle is registered to a permit holder, there shall be a prima
facie presumption that the permit holder was the person who
operated the motor vehicle in violation of these rules. Such
responsibility does not afford a defense to another person
who violated these rules.

(2) For any motor vehicle citation involving a violation
of this chapter where the motor vehicle is not registered to a
permit holder, there shall be a prima facie presumption that
the registered owner of the motor vehicle was the person who
operated the motor vehicle in violation of these rules. Such
responsibility does not afford a defense to another person
who violated these rules.

(3) This section shall not apply to university operated
motor vehicles. The operator of a university motor vehicle is
personally liable for any citation issued to the motor vehicle.

(4) A third party other than the permit holder or regis-
tered owner can assume responsibility for a citation by either
paying the citation within twenty calendars days of the date
of the citation or submitting a petition where the third party
agrees to take responsibility.

NEW SECTION

WAC 478-116-351 Motorized vehicles—Immobiliza-
tion and impoundment. (1) In addition to issuing citations
for violations of these rules, authorized agents of transporta-
tion services and UWPD may immobilize or impound any
motorized vehicle parked on campus in violation of these
rules. The expenses of immobilization, impoundment, and
storage shall be charged to the owner or operator of the motor
vehicle, or both, and must be paid before the motor vehicle's
release. Grounds for immobilizing or impounding motor
vehicles shall include, but not be limited to, the following:

(a) Blocking a roadway so as to impede the flow of traf-
fic;

(b) Blocking a walkway, trail, sidewalk, or crosswalk so
as to impede the flow of pedestrian traffic;

(c) Blocking a fire hydrant or fire lane;

(d) Creating a public safety hazard;

(e) Blocking another legally parked vehicle;

(f) Parking in a marked "tow-away" zone;

(g) Failing to pay a fine imposed under this chapter fol-
lowing notice of nonpayment to the registered permit holder
and/or registered owner of the motor vehicle;

(h) UWPD has probable cause to believe the motor vehi-
cle is stolen;

(i) UWPD has probable cause to believe the motor vehi-
cle contains or constitutes evidence of a crime and impound-
ment is necessary to obtain or preserve such evidence; or

(j) When a driver is arrested and/or deprived of the right
to leave with the driver's motor vehicle and UWPD is respon-
sible for safekeeping of the vehicle.

(2) Not more than one business day after immobilization
or impoundment of any motor vehicle, the university shall
mail a notice of immobilization or impoundment to the per-
mit holder and/or registered owner of the motor vehicle and
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to any other person who claims the right to possession of the
motor vehicle, if those persons can be identified. Similar
notice shall be given to each person who seeks to redeem an
immobilized or impounded motor vehicle. If a motor vehicle
is redeemed prior to the mailing of the notice, the notice may
not be mailed. The notice shall contain the date of immobili-
zation or impoundment, reason for the action, the location of
the motor vehicle if impounded, redemption procedures, and
an opportunity to contest the immobilization or impoundment
as provided in WAC 478-116-415.

(3) A sticker will be attached to a motor vehicle that is
immobilized which shall include, but is not limited to, the fol-
lowing information:

(a) Date and time of immobilization;

(b) Reason for immobilization;

(¢) Instruction for motor vehicle release; and

(d) Notification that the motor vehicle will be towed
within seventy-two hours of the date/time indicated on the
sticker if the motor vehicle remains immobilized.

Motor vehicles that remain immobilized seventy-two
hours after the immobilization device was placed on the
motor vehicle will be impounded. Impoundment of these
motor vehicles will follow the procedures outlined in WAC
478-116-361.

(4) Impounding or immobilizing a motor vehicle does
not remove the obligation for any fines associated with the
violation or other outstanding citations. All fines, fees, and
the cost of the immobilization and impoundment (e.g., boot-
ing, towing, storage fees) must be paid prior to the removal of
an immobilization device or the release of an impounded
motor vehicle.

(5) Impounded motor vehicles shall only be redeemed by
the registered owner who has a valid driver's license or a per-
son authorized by the registered owner who has a valid
driver's license and who produces proof of authorization and
signs a receipt for the motor vehicle.

(6) Any person seeking to redeem a motor vehicle
impounded or immobilized under this chapter has the right to
contest the validity of the impoundment or immobilization,
the amount of applicable booting, towing, and storage fees
and shall have the motor vehicle released upon requesting a
review provided in WAC 478-116-415, and paying any out-
standing fines, towing, and storage charges.

NEW SECTION

WAC 478-116-361 Motorized vehicles—Impound-
ment of abandoned motor vehicles. Authorized agents of
transportation services discovering an apparently abandoned
motor vehicle shall attach to the motor vehicle a readily visi-
ble notification sticker warning of impoundment if the motor
vehicle is not removed within seventy-two hours from the
time the sticker is attached. The sticker shall contain the fol-
lowing information:

(1) The date and time sticker was attached;

(2) A statement that if the motor vehicle is not removed
within seventy-two hours from the time the sticker is
attached, the motor vehicle will be impounded; and

(3) The address and telephone number where additional
information may be obtained.
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If, the motor vehicle is not removed within seventy-two
hours, the motor vehicle shall be impounded as described in
WAC 478-116-351.

NEW SECTION

WAC 478-116-365 Nonmotorized vehicles—
Impoundment of bicycles. (1) Bicycles parked in violation
of WAC 478-116-199 will be subject to seizure and
impoundment by the university.

(2) Except as provided by WAC 478-116-199(2), a bicy-
cle abandoned or parked on campus, other than at residential
halls, for fourteen consecutive days or longer is presumed
abandoned and is subject to seizure and impoundment by the
university. Bicycles remaining at resident halls once the
school year ends will be presumed abandoned and are subject
to seizure and impoundment by the university. A bicycle will
not be considered abandoned when the owner/operator is
unable to remove it and so notifies UWPD. A bicycle that
has been obviously stripped or vandalized may be immedi-
ately impounded.

(3) Owners of impounded bicycles, if identifiable, will
be notified as soon as reasonably possible after impoundment
and must reclaim their bicycle within fifteen consecutive
days. All fines, fees, and the impoundment fee must be paid
prior to the release of the bicycle. Bicycles unclaimed after
sixty consecutive days will be subject to sale through the uni-
versity surplus property department.

(4) The university and its officers, agents, and employees
shall not be liable for loss or damage of any kind resulting
from impoundment, storage, or sale of any item under this
section.

(5) Impoundment or sale of any bicycle under this sec-
tion shall neither substitute for, or release, any person from
liability for damage to persons or property caused by the use
of a bicycle, nor does it remove the obligation for any fines
associated with the violation or other outstanding citations.
Any proceeds resulting from the sale of a bicycle though the
university surplus department will be credited toward the out-
standing fee associated with the impoundment of that bicycle.

(6) Any person seeking to redeem a bicycle impounded
under this chapter has the right to contest the validity of the
impoundment and the amount of applicable fees and shall
have the bicycle released upon establishing ownership,
requesting a review provided in WAC 478-116-415, and pay-
ing any outstanding fines or storage charges.

NEW SECTION

WAC 478-116-371 Nonmotorized vehicles—Skate-
board violations. (1) Skateboard use in violation of WAC
478-116-242 shall result in the following:

(a) For the first offense, UWPD will record the name of
the individual and provide a written warning against further
skateboard use in violation of WAC 478-116-242. Individu-
als who cannot produce satisfactory identification will be
given a receipt for their skateboard, which will be impounded
at the UWPD station until they are able to return with the
receipt and identification. There will be no impoundment
fee.
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(b) For a second offense, within twenty-four months of
any previous offense or warning, the skateboard will be
impounded for not less than forty-eight hours and the
offender shall be subject to a fine of ten dollars plus applica-
ble impoundment fee.

(c) For a third or subsequent offense, within twenty-four
months of any previous two offenses, warnings, or combina-
tion thereof, the skateboard will be impounded for not less
than thirty calendar days and the offender shall be subject to
a fine of thirty dollars plus the applicable impoundment fee.

(d) Impounded skateboards will be held by UWPD and
released only during regular business hours to individuals
with satisfactory identification. Payment of a ten-dollar stor-
age fee will also be required for release, except as provided in
(a) of this subsection.

(2) Skateboards impounded under this section which are
unclaimed sixty consecutive days after the applicable mini-
mum impoundment time period has elapsed will be presumed
abandoned and be subject to sale at a public auction con-
ducted by the university surplus property department.

(3) The university and its officers, agents, and employees
shall not be liable for loss or damage of any kind resulting
from impounding, storage, or sale of any item under this sec-
tion.

(4) Impoundment or sale of any skateboard under this
section shall neither substitute for, nor release any person
from liability for damage to persons or property caused by
use of a skateboard at the university, nor does it remove the
obligation for any fines associated with the violation or other
outstanding citations. Any proceeds resulting from the sale
of a skateboard though the university surplus department will
be credited toward the outstanding fee associated with the
impoundment of that skateboard.

(5) Any person seeking to redeem a skateboard
impounded under this chapter has the right to contest the
validity of the impoundment, the amount of applicable fees,
and shall have the skateboard released upon requesting a
review provided in WAC 478-116-415, and paying any out-
standing fines or impoundment fees.

PART V
(IMPOUNDED-MOFORVEHICEES)) CITATION
IMMOBILIZATION, AND IMPOUNDMENT
APPEALS

NEW SECTION

WAC 478-116-405 Election to pay fine or contest
citations. (1) Election to pay fine. A person who receives a
citation, shall, within twenty calendar days from the date of
the citation either pay the applicable fine or contest the issu-
ance of the citation in the manner prescribed in subsection (2)
of this section. If paid within twenty calendar days of citation
issuance, motorized parking citation fines shall be discounted
per WAC 478-116-325. Once the applicable fine is paid, the
citation can no longer be appealed. Failure to either pay the
fine or timely appeal the citation shall automatically result in
the citation being final, the full amount of the fine shall stand,
and an additional late payment fee per offense shall be
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imposed for each citation which is not responded to within
the time limits set forth in this section.

(2) Election to contest a citation. A person wishing to
contest a citation (hereinafter "petitioner") may do so by
completing and submitting a citation petition (hereinafter
"petition") to the citation hearing office within twenty calen-
dar days of the date of the citation. Petitions for motorized
and nonmotorized parking citations must be delivered to
transportation services within the allotted time limit. Peti-
tions for traffic and all other nonmotorized citations must be
delivered to UWPD within the allotted time limit.

Petition forms are available at transportation services
and UWPD or on the transportation services and UWPD web
sites. The petitioner must complete each section of the peti-
tion form and provide a brief statement regarding circum-
stances associated with the citation. A citation hearing offi-
cer shall review the petition and provide written notification
of his or her initial decision with information about the
opportunity for further review within ten calendar days of
taking action on the initial decision. The amount of any
reduction to the fine assessed in the initial decision is at the
discretion of the citation hearing officer. Any fines owed on
an initial decision not contested as provided in subsection (3)
of this section shall be paid within twenty-one calendar days
after service of the initial decision. If payment is not received
within twenty-one calendar days, any offer of settlement or
reduction is withdrawn, the full amount of the fine shall
stand, an additional late fee shall be imposed, and the citation
shall be deemed final.

(3) Review of initial decision. If a petitioner chooses to
contest the initial decision issued by the citation hearing offi-
cer, the petitioner shall forfeit any reduction in the assessed
fines offered in the initial decision. The petitioner must con-
tact the department processing the petition (transportation
services or UWPD) orally or in writing within twenty-one
calendar days after service of the decision. The request for
review shall contain an explanation of the petitioner's posi-
tion and a statement of reasons why the initial decision on the
petition was incorrect. The reviewing officer shall, within
twenty calendar days of the date of the request to review the
initial decision, render a final written decision which shall
include a brief statement of the reasons for the decision, offer
of settlement if applicable, and provide information about the
opportunity to appeal the decision to district court. The
amount of fine or settlement assessed in the final decision is
at the discretion of the citation hearing officer. Any final
decision of the reviewing officer not appealed as provided in
subsection (4) or (5) of this section shall be paid within ten
calendar days after service of the decision. If payment is not
received within ten calendar days, any offer of settlement or
reduction is withdrawn, the full amount of the fine shall
stand, an additional late fee shall be imposed, and the citation
shall be deemed final.

(4) Discretionary review of initial decision. If the peti-
tioner has not requested a review of the initial decision, the
citation hearing officer may, within twenty calendar days
after service of the initial decision, conduct a review and
issue a final decision on its own motion and without notice to
the parties, but it may not take any action on review less
favorable to the petitioner than the initial decision without
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giving the petitioner notice and opportunity to explain his or
her view of the matter.

(5) Appeal to district court. The application for appeal
to district court shall be in writing and must be filed with the
department processing the petition (transportation services or
UWPD) within ten calendar days of service of the final deci-
sion. The written notice must be submitted on the "Notice of
Appeal" form provided by transportation services or UWPD.
The Notice of Appeal form will be available at transportation
services or UWPD during regular hours of operation. The
department processing the citation will forward the docu-
ments relating to the appeal to district court. No appeal to the
district court may be taken unless the citation has been con-
tested as provided in subsections (2) and (3) of this section, in
addition to this subsection. If a petitioner chooses to contest
the decision issued by the citation hearing officer via appeal
to the district court, the petitioner shall forfeit any reduction
in the assessed fines offered in the hearing officer's decision.

(6) Providing an oral statement. A petitioner who
requests a review of the initial decision under subsection (3)
of this section may request the opportunity to provide an oral
statement before the citation hearing officer. A request to
make an oral statement must be included in the request for
review of the initial decision and must be submitted within
ten calendar days of the initial decision. If the request for an
oral statement is made, the citation hearing officer shall pro-
vide reasonable notice of the time and place for receiving the
oral statement, which must occur no later than twenty calen-
dar days after the request for review was submitted. If an oral
statement cannot be scheduled within this time frame, the
citation hearing officer will review the request as outlined in
subsection (3) of this section.

NEW SECTION

WAC 478-116-415 Election to contest immobiliza-
tion or impoundment. (1) Submission of petition. A per-
son wishing to contest immobilization or impoundment of his
or her motor vehicle or bicycle (hereinafter "petitioner") may
do so by completing and submitting an immobilization or
impoundment petition (hereinafter "petition") to transporta-
tion services within twenty calendar days of the date of the
immobilization or impoundment. A person wishing to con-
test impoundment of his or her skateboard (hereinafter "peti-
tioner") may do so by completing and submitting a petition to
UWPD within twenty calendar days of the date of impound-
ment.

The petitioner must complete each section of the petition
form and provide a brief statement regarding circumstances
associated with immobilization or impoundment. The cita-
tion hearing officer shall review the petition and provide
written notification of his or her decision with information
about further review within ten calendar days of taking action
on the petition. The amount of fine or fees assessed in the ini-
tial decision is at the discretion of the citation hearing officer.
Any fines or fees owed on an initial decision not contested as
provided in subsection (2) of this section shall be paid within
twenty-one calendar days after service of the initial decision.
If payment is not received within twenty-one calendar days,
any offer of settlement or reduction is withdrawn, the full
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amount of the fine and fees shall stand, an additional late fee
shall be imposed, and the immobilization or impoundment
shall be deemed final.

(2) Review of initial decision. If a petitioner chooses to
contest the initial decision issued by the citation hearing offi-
cer, the petitioner shall forfeit any reduction to the assessed
fines offered in the initial decision. The petitioner must con-
tact the department processing the petition (transportation
services or UWPD) orally or in writing within twenty-one
calendar days after service of the decision. The request for
review shall contain an explanation of the petitioner's posi-
tion and a statement of reasons why the initial decision on the
petition was incorrect. The reviewing officer shall, within
twenty calendar days of the date of the request to review the
initial decision, render a final written decision which shall
include a brief statement of the reasons for the decision, offer
of settlement if applicable, and provide information about the
opportunity to appeal the decision to district court. The
amount of fine or settlement assessed in the final decision is
at the discretion of the citation hearing officer. Any final
decision of the reviewing officer not appealed as provided in
subsection (3) or (4) of this section shall be paid within ten
calendar days after service of the decision. If payment is not
received within ten calendar days, any offer of settlement or
reduction is withdrawn, the full amount of the fine or fee shall
stand, an additional late fee shall be imposed, and the citation
shall be deemed final.

(3) Discretionary review of initial decision. Ifthe peti-
tioner has not requested a review of the initial decision, the
citation hearing officer may, within twenty days after service
of the initial decision, conduct a review and issue a final deci-
sion on its own motion and without notice to the parties, but
it may not take any action on review less favorable to the peti-
tioner than the initial decision without giving the petitioner
notice and opportunity to explain his or her view of the mat-
ter.

(4) Appeal to district court. The application for appeal
to district court shall be in writing and must be filed with the
department processing the petition (transportation services or
UWPD) within ten calendar days of service of the final deci-
sion. The written notice must be submitted on the "Notice of
Appeal" form provided by transportation services or UWPD.
The Notice of Appeal form will be available at transportation
services or UWPD during regular hours of operation. The
department processing the petition will forward the docu-
ments relating to the appeal to district court. No appeal to the
district court may be taken unless the immobilization or
impoundment has been contested as provided in subsections
(2) and (3) of this section, in addition to this subsection.

(5) Providing an oral statement. A petitioner who
requests a review of the initial decision under subsection (2)
of this section may request the opportunity to provide an oral
statement before the citation hearing officer. A request to
make an oral statement must be included in the request for
review of the initial decision and must be submitted within
ten calendar days of the initial decision. If the request for an
oral statement is made, the citation hearing officer shall pro-
vide reasonable notice of the time and place for receiving the
oral statement, which must occur no later than twenty calen-
dar days after the request for review was submitted. If an oral
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statement cannot be scheduled within this time frame, the
citation hearing officer will review the request as outlined in
subsection (2) of this section. If a petitioner chooses to con-
test the decision issued by the citation hearing officer via
appeal to the district court, the petitioner shall forfeit any
reduction in the assessed fines offered in the hearing officer's
decision.

NEW SECTION

WAC 478-116-425 Presiding and reviewing citation
hearing officer. The presiding and reviewing citation hear-
ing officers shall be appointed in accordance with WAC 478-
108-030 and shall have authority to hear and decide matters
involving violation of these rules including, but not limited
to, the ability to issue warnings, dismiss citations, and reduce,
suspend, or impose the fines set forth in this chapter.

(PARTH
APPEAESAND-PAYMENT-OF-MOTFORNHHEHE
FINES))

(PARTVH
BIeYCEHES AND-NONMOTFORZAED VEHICEEHES))

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 478-116-044 Authorized use of streets and

parking facilities.
WAC 478-116-051
WAC 478-116-101

Definitions.

Numbering of parking areas,
parking allocation and issu-
ance of permits.

WAC 478-116-116 Alternate and replacement

permits.
WAC 478-116-121
WAC 478-116-125
WAC 478-116-141

Visitor parking.
Other types of permits.

Annual and quarterly permit
periods.

WAC 478-116-145
WAC 478-116-147
WAC 478-116-151

Night and swing permits.
Carpool permits.

Parking of state of Washing-
ton-owned university-oper-
ated motor vehicles.

WAC 478-116-161
WAC 478-116-163
WAC 478-116-165

Parking fee payment.
Fee schedule.

Vehicle and driver's licenses
required.

WAC 478-116-167 Right to refuse to issue a per-

mit.
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WAC 478-116-171

WAC 478-116-181

WAC 478-116-184
WAC 478-116-186
WAC 478-116-201

WAC 478-116-211
WAC 478-116-223
WAC 478-116-225

WAC 478-116-227
WAC 478-116-231

WAC 478-116-241

WAC 478-116-245

WAC 478-116-251

WAC 478-116-253

WAC 478-116-255

WAC 478-116-261

WAC 478-116-271

WAC 478-116-281

WAC 478-116-291

WAC 478-116-311

WAC 478-116-401

WAC 478-116-411

WAC 478-116-421

WAC 478-116-431

WAC 478-116-501
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Responsibility of person to
whom the permit is issued.

Refund conditions for park-
ing permits.

Recall of permits.
Recall of carpool permits.

Permits required for motor
vehicles parked during hours
of operation—Assigned
parking areas.

Metered parking.
Display of permits.

Permits and vehicle license
plates.

Permit transfer.

Use of revoked permits pro-
hibited.

Overtime parking viola-
tions—Repeated.

Obstructing traffic and
pedestrian movement prohib-
ited.

Obeying regulatory signs and
instructions.

Prohibited parking area(s).

Prohibited parking—Space
designated as disability or
wheelchair.

Designated parking areas.

Parking within a designated
parking space.

Parking—Safekeeping of
unattended motor vehicles.

Impoundment of motor vehi-
cles.

Motor vehicle fines and pen-
alties.

Impoundment for failure to
pay fines.

Impoundment without prior
notice.

Impoundment of abandoned
vehicles.

Notice and redemption of
impounded vehicles.

Registered owner responsible
for illegal parking.
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WAC 478-116-520 Motor vehicles—Payment of

fines and penalties.

WAC 478-116-531 Motor vehicles—Election to

pay fine or contest citation.

WAC 478-116-541 Motor vehicles—Election to

contest impoundment.

WAC 478-116-551 Motor vehicles—Presiding

and reviewing officer.

WAC 478-116-561 Motor vehicles—Enforce-
ment of decisions of citation

hearing office.

WAC 478-116-605 Bicycle parking and traffic

rules.

WAC 478-116-611 Nonmotorized vehicles—

Citation for violations.

WAC 478-116-620 Nonmotorized vehicles—

Fines and penalties.

WAC 478-116-630 Nonmotorized vehicles—
Schedule of fines and penal-

ties.

WAC 478-116-640 Nonmotorized vehicles—
Election to pay fine or con-

test citation.

WAC 478-116-650 Nonmotorized vehicles—
Presiding and reviewing offi-

CCr.

WAC 478-116-660 Nonmotorized vehicles—
Enforcement of decisions of

citation hearing office.

WAC 478-116-670 Use of skateboards.

WSR 11-13-068
PERMANENT RULES
OFFICE OF
INSURANCE COMMISSIONER

[Insurance Commissioner Matter No. R 2010-16—Filed June 15, 2011,
10:28 a.m., effective July 16, 2011]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The commissioner is adopting this rule to
implement P.L. 111-148 and the interim final regulations
issued June 28, 2010, found at Vol. 75 F.R. 37187-37241,
and codified in 45 C.F.R. Parts 144, 146 and 147. The open
enrollment and special enrollment periods for issuing policies
to those under nineteen in the individual market are specifi-
cally explained, and consumer information and protections
are included regarding access to and information about these
policies.

Statutory Authority for Adoption: RCW 48.02.060,
48.18.120(2), 48.20.450, 48.44.050, 48.46.200.
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Other Authority: P.L. 111-148 and the interim final reg-
ulations issued June 28, 2010, found at Vol. 75 F.R. 37187-
37241, and codified in 45 C.F.R. Parts 144, 146 and 147.

Adopted under notice filed as WSR 11-07-101 on March
23,2011.

Changes Other than Editing from Proposed to Adopted
Version: WAC 284-43-985(2), [added] the phrase "that they
use for any other individual health benefit plan enrollee" to
the sentence, to make it a complete sentence. It had been
erroneously deleted from the proposed version.

All other changes are editing changes.

A final cost-benefit analysis is available by contacting
Meg Jones, P.O. Box 40258, Olympia, WA 98504-0258,
phone (360) 725-7170, fax (360) 586-3109, e-mail megj@
oic.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 4, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 4, Amended 0, Repealed 0.

Date Adopted: June 15, 2011.

Mike Kreidler
Insurance Commissioner

SUBCHAPTER J
HEALTH PLAN ENROLLMENT AND COVERAGE
REQUIREMENTS

NEW SECTION

WAC 284-43-970 Purpose and scope. These rules
explain the requirements in effect in Washington governing
the issue of individual health insurance or health benefit
plans to persons under age nineteen, based on section 2704 of
the Public Health Service Act, as amended by section 1201 of
the Patient Protection and Affordable Care Act, P.L.. 111-148
and the interim final regulations interpreting it, 45 CFR
145.103 and 147.108 (2010), which provide that a carrier
may not apply preexisting condition exclusions or coverage
limitations for persons under age nineteen.

NEW SECTION

WAC 284-43-975 Definitions. As used in this section,
unless the context requires otherwise:

(1) "Applicant" means a person who applies for enroll-
ment in an individual health plan as a subscriber or an
enrollee, or the dependent or spouse of a subscriber or
enrollee. For purposes of this subchapter J, a legal guardian

WSR 11-13-068

is an applicant if they apply for an individual coverage on
behalf of a person under age nineteen.

(2) "Carrier" has the same meaning as its definition in
RCW 48.43.005(18) and includes "issuers" as that term is
used in the Patient Protection and Affordable Care Act, P.L.
111-148.

(3) "Open enrollment" means a period of time as defined
in these rules, held at the same time each year, during which
applicants may enroll in the carrier's individual health benefit
plan without being subject to health screening or otherwise
required to provide evidence of insurability as a condition for
enrollment.

(4) "Special enrollment" means a defined period of time
of not less than thirty-one days, triggered by a specific quali-
fying event experienced by the applicant, during which appli-
cants may enroll in the carrier's individual health benefit plan
without being subject to health screening or otherwise
required to provide evidence of insurability as a condition for
enrollment.

(5) "Standard health questionnaire" means the standard
health questionnaire designated under chapter 48.41 RCW.

NEW SECTION

WAC 284-43-980 Preexisting conditions. For individ-
ual health plan applicants and nongrandfathered individual
plan enrollees under age nineteen, a carrier must not apply a
preexisting condition to limit eligibility, exclude benefits,
deny coverage or otherwise limit coverage. This requirement
includes those persons under age nineteen with a preexisting
condition who seek coverage as the primary insured or as a
dependent or as a spouse under individual health benefit
plans that permit the enrollment of dependents, and enrolled
persons under age nineteen who seek benefits for which they
are otherwise eligible.

NEW SECTION

WAC 284-43-985 Enrollment of persons under age
nineteen. (1) For any individual health benefit plan offered
after January 1, 2011, a carrier must conduct an open enroll-
ment period for persons under age nineteen during two time
periods each year. The first open enrollment period must
occur from March 15th through April 30th of each year, and
the second open enrollment period must occur from Septem-
ber 15th through October 31st.

(2) A carrier must use the same method to establish the
effective date of coverage for persons under age nineteen
enrolling during either one of the open enrollment periods or
a special enrollment period set forth in this rule that they use
for any other individual health plan enrollee.

(3) A carrier must make a special enrollment period of
not less than thirty-one days available to any person under
age nineteen who experiences a qualifying event. A qualify-
ing event means the occurrence of one of the following:

(a) The discontinuation for any reason of employer spon-
sored insurance coverage of a person under age nineteen or
the person under whose policy they were enrolled;

(b) The loss of eligibility of person under age nineteen
for medicaid or a public program providing health benefits;
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(c) The loss of coverage for a person under age nineteen
as the result of dissolution of marriage;

(d) The person under age nineteen or the person under
whose policy they were enrolled changes residence, and the
health plan under which they were covered does not provide
coverage in that person's new service area;

(e) The person for whom coverage is sought was born,
placed for adoption or adopted within sixty days of the appli-
cation for enrollment. For newborns enrolled under an indi-
vidual policy, coverage must be effective as of the moment of
birth;

(f) Nothing in this rule is intended to alter or affect the
application of RCW 48.43.517.

(4) During the enrollment periods described in subsec-
tions (1) through (3) of this section, or any other enrollment
period, a carrier must not require a person under age nineteen
applying for an individual health benefit plan to complete the
standard health questionnaire designated under chapter 48.41
RCW or otherwise provide evidence of insurability.

(5) A carrier may offer enrollment in an individual health
benefit plan outside the open or special enrollment period,
but must not require any evidence of insurability or comple-
tion of the standard health questionnaire if the applicant is a
person under age nineteen.

(6) A carrier must not limit the choice of individual plan
for which a person under age nineteen may apply based on
the applicant's age.

(7) A carrier must prominently display on its web site
information about open enrollment periods and special
enrollment periods for persons under age nineteen.

(a) If a carrier elects to limit enrollment for persons
under nineteen to the open enrollment periods or a special
enrollment period triggered by a qualifying event, the carrier
must:

(i) Explain that fact on its web site;

(i1) Promptly make application packets available to inter-
ested persons upon request, even if the request is made out-
side the open enrollment periods; and

(iii) Provide contact information for the Washington
state high risk pool and the federally sponsored preexisting
condition insurance pool - Washington.

(b) The web site information about special enrollment
periods must provide a consumer with the ability to access or
request and receive an application packet for enrollment at
any time. The displayed information must also include
details written in plain language explaining what constitutes
a qualifying event for special enrollment.

WSR 11-13-074
PERMANENT RULES
DEPARTMENT OF TRANSPORTATION
[Filed June 15, 2011, 4:11 p.m., effective July 16, 2011]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This is a proposal to revise WAC 468-38-290
to include an overheight feature for the annual and semi-
annual farm implement permit. Currently the farm imple-
ment must be legal height to qualify for the farm implement
permit.
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Statutory Authority for Adoption: RCW 46.44.140.

Adopted under notice filed as WSR 11-10-036 on April
27,2011.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 1, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 1, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: June 15, 2011.

Stephen T. Reinmuth

Chief of Staff

AMENDATORY SECTION (Amending WSR 08-13-042,
filed 6/12/08, effective 6/12/08)

WAC 468-38-290 Farm implements. (1) For pur-
poses of issuing special farm implement permits and cer-
tain permit exemptions, what is considered a farm imple-
ment? A farm implement includes any device that directly
affects the production of agricultural products, including fer-
tilizer and chemical applicator apparatus (complete with aux-
iliary equipment). For purposes of this section, the implement
must be nondivisible, weigh less than sixty-five thousand
pounds, and comply with the requirements of RCW 46.44.-
091. The implement must be less than twenty feet in width
and not exceed ((feurteen)) sixteen feet ((high)) in height.
However, for purposes of this section, farm implements must
not exceed fourteen feet in height in the counties of What-
com, Skagit, Island, Snohomish, and King. If the implement
is self-propelled, it must not exceed forty feet in length, or
seventy feet overall length if being towed. The implement
must move on pneumatic tires, or solid rubber tracks ((having
protuberanees)) that will not damage public highways with
parts that extend beyond the tracks. Implements exceeding
any of these criteria must meet all ((apprepriate)) require-
ments for special permits as referenced in other sections
((threugheut)) in this chapter and chapter 46.44 RCW.

(2) What dimensional criteria ((mustbe-metbefore))
requires a special permit ((isregquired)) to move extra-
legal farm implements? Self-propelled farm implements,
including a farm tractor pulling no more than two imple-
ments, that exceed((s)) fourteen feet in height or sixteen feet
in width, but less than twenty feet ((wide)) in width, are
required to get a special permit for movement of farm imple-
ments on state highways. Note: A tow vehicle capable of car-
rying a load (i.e., a truck of any kind) may not tow more than
one trailing implement.

(3) Will the ((ability)) opportunity to ((aeqtire)) pur-
chase a special permit to move oversize farm implements
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be affected if the implement(s) is carried on another vehi-
cle? The ((ability-to-use)) opportunity to purchase a special
permit for farm implements as defined in subsection (1) of
this section will not be affected unless one of the following
circumstances occurs:

(a) The authorized users of the permit outlined in subsec-
tion (5) of this section use a commercial for-hire service to
move the implement(s); or

(b) The loaded farm implement creates a combined
height that exceeds ((feurteen)) sixteen feet; or

(c) The loaded farm implement causes the hauling vehi-
cle to exceed legal weight limits. The farm implement weight
may ((wetgh—up-te—ferty-five)) exceed sixty-five thousand
pounds when carried on another vehicle; however, the com-
bined gross weight of the hauling unit carrying the implement
((and-haulingunit)) may ((extend-te)) not exceed the legal
weight limits established in RCW 46.44.041 Maximum gross
weights—Wheelbase and axle factors.

If any of ((the)) these circumstances occur, the provi-
sions of this subsection will not apply to the movement of the
farm implement. The movement will be required to comply
with the ((apprepriate)) requirements for special permits as
((refereneed)) provided in chapter 46.44 RCW and in other

sections ((threugheut)) in this chapter.

(4) How does the special permit farm implement

application process ((fer-a-speeinl-permit-for-farm-imple-
ments)) differ from the special permit process outlined in

WAC 468-38-050? Due to the size of the implement and the
potential for use in multiple jurisdictions, the written applica-
tion must be submitted to the department's Olympia office for
approval. Permits can be requested for ((&)) three-month peri-
ods up to one year. Once approved, ((the)) a special permit
may be generated from the Olympia office by facsimile or a
letter of authorization will be sent ((aHewing)) authorizing
the applicant to acquire a special permit at the nearest permit
sales location. If the movement of the farm implement(s) is
confined to a single department maintenance area, the appli-
cant may make direct written application to that maintenance
area office in lieu of the Olympia office.

(5) Who is authorized to ((aequire-this-speeifie)) pur-

chase a farm implement special permit? The ((aequist-
ttenr)) purchase and use of a special permit to move farm

implements is restricted to a farmer, or anyone engaged in the
business of selling, repairing and/or maintaining farm imple-
ments.

(6) ((Pees)) Will the special permit restrict the move-
ment to a specific area? The special permit to move farm
implements is generally restricted to six contiguous counties
or less. With proper justification, the area can be expanded.
((Fhe)) Farm implements may only travel on highway struc-
tures that are designed to support the weight of the farm
implement.

(7) ((Axe)) Is _department notification((s—ef—meve-
ment)) required before moving implement(s)? Affected

department maintenance areas must be notified at least eight
(8) hours in advance of implement(s) movements ((ef-vehi-

e}es)) in excess of s1xteen feet w1de ((m&st—be—eemmtﬂﬂeateé

heufs—m—adv&nee)). Movements of 1mplements that exceed
the legal weight limit established in RCW 46.44.041 must
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contact all ((efthe)) affected department maintenance
((department)) areas ((affeeted)) at least eight hours in
advance for weight restriction information. The ((eemmrant-
eatien)) notification is for the purpose of ensuring that there
will not be any planned activity or weight restrictions that
would restrict the move. Locations of department mainte-
nance area offices and phone listings are provided with each
letter authorizing the purchase of the farm implement special
permit.

(8) What safety precautions must be taken when
moving extra-legal farm implement(s)? The movement of
extra-legal farm implements must comply with the ((felew-
ing)) safety requirements following:

(a) Oversize load signs: If the farm implement exceeds
ten feet ((wide)) in width or exceeds fourteen feet in height
from the road surface, it must display an "OVERSIZE LOAD"
sign(s) visible to both oncoming traffic and overtaking traf-
fic. Signs must comply with the requirements of WAC 468-
38-155(7). If the implement is both preceded and followed by
pilot/escort vehicles, a sign is not required on the implement
itself.

(b) Curfew/commuter hours: Movement of a farm
implement in excess of ten feet wide or fourteen feet in height
must comply with any published curfew or commuter hour

restrictions, which are an attachment to the farm implement

(c) Red flags: If the farm implement is moving during
daylight hours, and exceeds ten feet ((wide)) in width, the
vehicle configuration must display clean, bright red flags.
The red flags must measure at least ((twebve)) eighteen inches
square and be able to wave freely. The red flags are to be
positioned at all four corners, or extremities, of the overwidth
implement and at the extreme ends of all protrusions, projec-
tions or overhangs. If a transported implement overhangs the
rear of a transporting vehicle or vehicle combination by more
than four feet, one red flag is required at the extreme rear. If
the width of the rear overhang((#)) or protrusion exceeds two
feet, ((there-mustbe)) two red flags must be positioned at the
rear to ((indieate)) show the maximum width of the over-
hang((#)) or protrusion.

(d) Warning lights and slow moving emblem: Lamps
and other lighting must be in compliance with RCW
46.37.160. In addition to ((the)) lighting requirements, RCW
46.37.160 ((alse)) requires the use of a "slow moving
emblem" for moves traveling at twenty-five miles per hour or
less.

(e) Convoys: Convoys, the simultancous movement of
two or more individually transported implements, are autho-
rized when the ((feewing)) criteria are met following:

(i) A minimum of five hundred feet is maintained
between vehicles to allow the traveling public to safely pass
((safely));

(i1) If five or more vehicles are lined up behind any one
of the convoy implements, the operator must pull off the road
at the nearest point wide enough to accommodate the imple-
ment(s) and to allow the vehicles to safely pass ((safely)); and

(iii) The convoy is preceded and followed with properly
equipped pilot/escort vehicles.

(9) Are there any unique requirements or exemptions
regarding the use of farm implement(s) pilot/escort vehi-
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cles ((with-farm—implements))? Pilot/escort vehicles must
comply with the requirements of WAC 468-38-100, except

for the ((feHewing)) specific exemptions related only to spe-
cial permits for moving farm implement(s) following:

(a) A farmer, farm implement dealer, or agri-chemical
dealer (including employees of each) is exempt from WAC
468-38-100(4) regarding operator certification, WAC 468-
38-100 (8)(a) and (b) regarding pilot/escort vehicle physical
description, WAC 468-38-100 (10)(f) regarding use of height
measuring device when the implement does not exceed fif-
teen feet in height measured from the road surface, and WAC
468-38-100(11) regarding passengers, when moving a farm
implement off the interstate and ((en)) to the ((felewing))
interstate segments following:

(1) 1-90 between Exit 109 (Ellensburg) and Exit 270
(Four Lakes);

(i1) 1-82 between Junction with 1-90 (Ellensburg) and
Exit 31 (Yakima);

(iii) 1-82 between Exit 37 (Union Gap) and Washing-
ton/Oregon border;

(iv) I-182 between Junction with I-82 (West Richland)
and Junction with SR-395; ((and)) or

(v) I-5 between Exit 208 (Arlington) and Exit 250 (south
of Bellingham).

(b) On two lane highways, one pilot/escort vehicle must
precede and one must follow the implement(s) when the
width exceeds twelve feet six inches. Implements up to
twelve feet six inches wide are exempt from using
pilot/escort vehicles.

(c) On all highways, one pilot/escort vehicle equipped
with a height measuring device in compliance with WAC
468-38-100 (10)(f) and (14) must precede the farm imple-
ment when the height of the farm implement exceeds fifteen
feet measured from the road surface. Movements within a
sixty mile radius from the place where the implement(s) is
principally used or garaged are exempt from this require-
ment.

(d) A flag person(s) may be used in lieu of a pilot/
escort((¢s))) vehicle for moves under five hundred yards. This
allowance must be stated on any farm implement special per-
mit that may be required for the move.

((68))) (e) Posting a route may also be used in lieu of a
pilot/escort vehicle(s) when the route is less than two miles.
Signs must state, "OVERSIZE VEHICLE MOVING AHEAD" on a
background square at least three feet on each side (in dia-
mond configuration), with black lettering on orange back-
ground. The signs must be placed at points before the over-
size implement enters or leaves the highway, and at access
points along the way. Signs must be immediately removed
((immediately)) after the move has been completed.
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PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medicaid Purchasing Administration)
[Filed June 16, 2011, 9:08 a.m., effective July 17, 2011]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Upon order of the governor (EO 10-04), the
medicaid purchasing administration (MPA) was required to
reduce its budget expenditures for the current fiscal year end-
ing June 30, 2011, by 6.3 percent. To help achieve this bud-
get reduction, MPA eliminated payment of medicare pre-
scription drug copayments for dual-eligible clients.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-517-0500.

Statutory Authority for Adoption: RCW 74.08.090.

Adopted under notice filed as WSR 11-10-072 on May 3,
2011.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 1.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 1.

Date Adopted: June 14, 2011.

Katherine I. Vasquez
Rules Coordinator

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 388-517-0500 State payment of medicare
prescription drug copay-
ments for full-benefit dual-
eligible clients.

WSR 11-13-109
PERMANENT RULES
GROWTH MANAGEMENT
HEARINGS BOARD
[Filed June 21, 2011, 11:19 a.m., effective July 22, 2011]

Effective Date of Rule: Thirty-one days after filing.

Purpose: RCW 36.70A.270(7) authorizes the board to
develop and adopt rules of practice and procedure, including
rules regarding expeditious and summary disposition of
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appeals. In 1992, the then-existing three growth management
hearings boards adopted joint rules. These rules have been
minimally amended since that time. Therefore, the board has
conducted, in conjunction with interested parties, a compre-
hensive evaluation of its rules and made extensive modifica-
tions. Due to the wide-ranging nature of the modifications,
the board's existing rules, chapter 242-02 WAC, are repealed
in their entirety and replaced with these new rules, chapter
242-03 WAC (see notice published in WSR 11-05-086 for
repealed rules).

Statutory Authority for Adoption: RCW 36.70A.270(7).

Adopted under notice filed as WSR 11-05-087 (CR-102)
on February 15,2011, and WSR 10-15-001 (CR-101) on July
7,2010.

Changes Other than Editing from Proposed to Adopted
Version: Adopted version further incorporates public and
board member comment that was received during the rule-
making time period commenced after publication of CR-102
in WSR 11-05-087 so as to better reflect the board's practice
and respond to the needs of parties appearing before the
board including cities, counties, state agencies, and practice
practitioners.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 83, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 83, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 83,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 83, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: June 7,2011.

James J. McNamara

Chair, Rules Committee
Chapter 242-03 WAC
GMHB RULES OF PRACTICE AND PROCEDURE

ADMINISTRATION

NEW SECTION

WAC 242-03-010 Organization. The growth manage-
ment hearings board was established pursuant to chapter
36.70A RCW. The board is an independent quasi-judicial
agency of the state of Washington with seven members
appointed by the governor who are qualified by experience or
training in matters pertaining to land use planning. These
rules were developed, adopted, and amended by the board
pursuant to RCW 36.70A.270(7). They should be read in
conjunction with the act and the Administrative Procedure
Act, chapter 34.05 RCW.
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NEW SECTION

WAC 242-03-015 Regional panels. (1) Each petition
for review that is filed with the growth management hearings
board shall be heard and decided by a regional panel of
growth management hearings board members. Regional pan-
els shall be constituted as follows:

(a) Central Puget Sound region. A three-member Cen-
tral Puget Sound panel shall be selected to hear matters per-
taining to cities and counties located within the region com-
prised of King, Pierce, Snohomish, and Kitsap counties.

(b) Eastern Washington region. A three-member Eastern
Washington panel shall be selected to hear matters pertaining
to cities and counties that are required or choose to plan under
RCW 36.70A.040 and are located east of the crest of the Cas-
cade mountains.

(c) Western Washington region. A three-member West-
ern Washington panel shall be selected to hear matters per-
taining to cities and counties that are required or choose to
plan under RCW 36.70A.040, are located west of the crest of
the Cascade mountains, and are not included in the Central
Puget Sound region. Skamania County, if it is required or
chooses to plan under RCW 36.70A.040, may elect to be
included within either the Western Washington region or the
Eastern Washington region.

(2)(a) Each regional panel selected to hear and decide
cases shall consist of three board members, at least a majority
of whom shall reside within the region in which the case
arose, unless such regional members cannot sit on a particular
case because of recusal or disqualification, or unless the
board administrative officer determines that there is an emer-
gency including, but not limited to, the unavailability of a
board member due to illness, absence, vacancy, or significant
workload imbalance.

(b) The presiding officer of each case shall reside within
the region in which the case arose, unless the board adminis-
trative officer determines that there is an emergency.

(c) Except as provided otherwise in (d) of this subsec-
tion, each regional panel shall:

(1) Include at least one member admitted to practice law
in this state;

(i1) Include at least one member who has been a city or
county elected official; and

(iii) Reflect the political composition of the board.

(d) The requirements of (c) of this subsection may be
waived by the board administrative officer due to member
unavailability, significant workload imbalances, or other rea-
sons.

NEW SECTION

WAC 242-03-020 Function. The function of the board
is to make informed decisions on appeals within the scope of
its jurisdiction arising from implementation of the Growth
Management Act, Shoreline Management Act, and State
Environmental Policy Act, in a clear, consistent, timely, and
impartial manner that recognizes regional diversity.
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NEW SECTION

WAC 242-03-025 Jurisdiction. Subject matter juris-
diction. The board shall hear and determine:

(1) Petitions alleging that a state agency, county, or city
is not in compliance with the requirements of:

(a) The Growth Management Act; or

(b) Chapter 90.58 RCW as it relates to the adoption or
amendment of shoreline master programs, including the
department of ecology's approval or denial of such adoption
or amendment by excluding the department of ecology's
adoption of a shoreline master program by rule pursuant to
RCW 90.58.070(2); or

(c) Chapter 43.21C RCW as it relates to plans, develop-
ment regulations, and amendments adopted under the act or
chapter 90.58 RCW; or

(2) Petitions from cities or the governor relating to an
adopted county-wide planning policy; or

(3) Petitions alleging that the twenty-year growth man-
agement planning projections adopted by the office of finan-
cial management pursuant to RCW 43.62.035 should be
adjusted.

NEW SECTION

WAC 242-03-030 Definitions. As used in this title, the
following terms shall have the following meaning:

(1) "Act" means the Growth Management Act, chapter
36.70A RCW, and subsequent amendments.

(2) "Administrative officer" means the board member
annually elected by the board pursuant to RCW 36.70A.270
(10) to handle day-to-day administrative, budget and person-
nel matters on behalf of the board and to make case assign-
ments to board members in accordance with the board's rules
of procedure.

(3) "Board" means the growth management hearings
board or a panel of the board hearing a matter as established
in RCW 36.70A.260.

(4) "Compliance participant" means any person with
standing to challenge legislation taken in response to a board
order, as provided in RCW 36.70A.330(2).

(5) "Consolidation" means the combining of all petitions
involving review of the same comprehensive plan or devel-
opment regulation into a single case for hearing and decision,
as provided in RCW 36.70A.290(5).

(6) "Coordination" means provision of parallel case
schedules for cases involving related matters in the interest of
efficient resolution and to avoid duplication of evidence and
argument.

(7) "Ex parte communication" is communication about
issues in a pending case between a party and a board member
without including or providing notice to all other parties to
the matter. Ex parte communication is prohibited.

(8) "Filing" of a document means actual receipt by the
board during regular office hours, as specified in WAC 242-
03-230 (for a petition for review) or WAC 242-03-240 (for
all other documents).

(9) "Final decision" means:

(a) Any final order as provided in RCW 36.70A.300; or

(b) Any other written finding, determination or order of
the board which finally determines a legal right, duty, or
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other legal interest of the parties in the case and which clearly
states in such written finding, determination or order that it is
a final decision subject to appeal to superior court.

(10) "Office of the growth management hearings board"
means the administrative office of the board established pur-
suant to RCW 36.70A.270(2).

(11) "Panel" means the three board members assigned to
hear and decide a particular case pursuant to RCW 36.70A.-
260.

(12) "Party" means the petitioner(s) and respondent(s) in
a case before the board and, if admitted in the case, interve-
nor(s), amicus, and compliance participant(s).

(13) "Person" means any individual, partnership, corpo-
ration, association, state agency, governmental subdivision or
unit, or public or private organization or entity of any charac-
ter.

(14) "Petitioner" means a person who files a petition for
review pursuant to RCW 36.70A.290 or who brings a petition
for rule making to the board.

(15) "Presiding officer" means any member of the board
who is designated to conduct a conference or hearing as
directed by the board. The presiding officer shall be desig-
nated pursuant to WAC 242-03-525 and have authority as
provided by WAC 242-03-530.

(16) "Publication" means:

(a) For a city, the date the city publishes the ordinance or
summary of the ordinance adopting a comprehensive plan,
development regulations or subsequent amendment, as is
required to be published, or the date the department of ecol-
ogy publishes notice that the shoreline master program or
amendment has been approved or disapproved by final action
of the department of ecology;

(b) For a county, the date the county publishes the notice
that it has adopted a comprehensive plan, development regu-
lations, or subsequent amendment pursuant to RCW
36.70A.290(2), or the date the department of ecology pub-
lishes notice that the shoreline master program or amendment
has been approved or disapproved by final action of the
department of ecology.

(17) "Respondent" means the city, county, or state
agency whose action is challenged in a petition for review
before the board.

(18) "Service" of a document means delivery of the doc-
ument to the other parties to the appeal, as specified in WAC
242-03-230 (for the petition for review) or WAC 242-03-240
(for all other documents).

(19) "Shoreline master program" means the comprehen-
sive use plan for a described shoreline area, the use regula-
tions together with maps, diagrams, charts, or other descrip-
tive material and text, a statement of desired goals, and stan-
dards developed in accordance with the policies in RCW
90.58.020 and applicable guidelines. Pursuant to RCW
36.70A.480(1), an approved shoreline master program is a
component of the city or county's comprehensive plan and
development regulations.

(20) "Shoreline Management Act" means chapter 90.58
RCW and subsequent amendments.

(21) "State Environmental Policy Act" means chapter
43.21C RCW and subsequent amendments.



Washington State Register, Issue 11-13

NEW SECTION

WAC 242-03-035 Rules. These rules shall govern the
board's adoption or amendment of rules, and all practice and
procedure for hearings before the board. Where a time frame
is different in these rules from those in chapter 10-08 WAC,
it is because the board is required to act pursuant to the time
frames set forth in the act.

NEW SECTION

WAC 242-03-040 Petition for rule making. (1) Any
person may petition the board for the adoption, amendment,
or repeal of any rule. Said petition shall be filed with the
board at its office. The form for a petition for rule making,
the criteria to be addressed, and the procedure for submission
shall be as specified in RCW 34.05.330(1).

(2) Upon receipt of a petition for the adoption, amend-
ment, or repeal of a rule, the board may, in its discretion,
solicit comments, invite discussion, and hold meetings con-
cerning the matter prior to disposition of the petition.

(3) Within sixty days after submission of a petition for
rule making, the board shall either:

(a) Deny the petition in writing, stating:

(i) Its reasons for the denial, specifically addressing the
concerns raised by the petitioner and, where appropriate;

(i) The alternative means by which it will address the
concerns raised by the petitioner; or

(b) Initiate rule-making procedures in accordance with
RCW 34.05.230.

NEW SECTION

WAC 242-03-045 Computation of time. The time
within which any act shall be done, as provided by these
rules, shall be computed by excluding the first day and
including the last, unless the last day is a Saturday, Sunday or
a legal holiday, pursuant to RCW 1.16.050, and then it is
excluded and the next succeeding day which is neither a Sat-
urday, Sunday nor a legal holiday is included. When the
period of time prescribed or allowed is less than seven days,
intermediate Saturdays, Sundays and holidays shall be
excluded in the computation.

NEW SECTION

WAC 242-03-050 Quorum. (1) Board quorum. For the
purpose of adopting, amending, or repealing these rules or
transacting other administrative business, at least four mem-
bers of the board shall constitute a quorum of the board. A
quorum being present, any action may be taken upon the vote
of the majority of the board members.

(2) Panel quorum. For purposes of making orders or
decisions in a case, two members of a panel shall constitute a
quorum and may act even though one panel member is
absent. One member may hold conferences or hearings. The
findings of such member shall not become final until
approved by a majority of the panel. A panel member who
does not attend a hearing may participate in the decision and
shall review a transcript or recording of the hearing before
signing the decision.
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NEW SECTION

WAC 242-03-060 Board office. (1) The administration
of the board is consolidated in one office - The office of the
growth management hearings board:

Growth Management Hearings Board
319 7th Avenue S.E., Suite 103
Olympia, WA 98501

P.O. Box 40953

Olympia, WA 98504-0953
360-586-0260

360-664-8975 Fax

e-mail: eastern@ew.gmhb.wa.gov
e-mail: western@wwgmhb.wa.gov
e-mail: central@cps.gmhb.wa.gov
web site: www.gmhb.wa.gov

(2) The filing of all petitions, briefs, exhibits, and other
documents related to any proceeding before a regional panel
shall be made to the office of the growth management hear-
ings board, with specific indication of the appropriate
regional panel's name - Eastern, Western, or Central Puget
Sound.

NEW SECTION

WAC 242-03-070 Regular meetings. Regular meet-
ings of the board will be held at the office of the growth man-
agement hearings board or a designated location on the first
Wednesday of each month at 10:00 a.m. or following any
scheduled hearing on that date. Meetings may be held tele-
phonically.

NEW SECTION

WAC 242-03-075 Special meeting. (1) A special meet-
ing of the board may be called at the request of any two of the
board members. To call a special meeting, a written notice of
the meeting shall be posted on the board's web site and per-
sonally e-mailed to:

(a) Each member of the board; and

(b) Each general circulation newspaper, television or
radio station which has on file with the board a written
request to be notified of special meetings.

(2) The written notice shall state the date and time of the
meeting, and shall specify the business to be transacted by the
board. The board will not take final action on any matter that
is not specified in the written notice.

(3) Notices of special meetings shall be sent by e-mail:

(a) One day (twenty-four hours) before the scheduled
meeting; except

(b) When a special meeting is called to consider rule
changes pursuant to chapter 34.05 RCW, the notice shall be
sent at least twenty days prior to the meeting; and except

(c) In the event of an emergency requiring board action,
the notice and timing requirements may be waived as pro-
vided in RCW 42.30.080.

(4) The special meeting shall be chaired by the adminis-
trative officer.

(5) A special meeting may be held by telephone confer-
ence call.
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(6) Members of the public may attend a special meeting
by appearing at the board office, or the location of the special
meeting, at the date and time set for the meeting.

NEW SECTION

WAC 242-03-080 Annual and semiannual board
meetings. (1) The annual board meeting will be held in Octo-
ber of each year. The annual meeting should be held in per-
son. The location, time, and agenda for the annual board
meeting will be posted on the board's web site (www.gmhb.
wa.gov) in September of each year.

(2) The semiannual board meeting may be held in April
of each year. The location, time, and agenda for the semian-
nual board meeting will be posted on the board's web site
(www.gmhb.wa.gov) in March of each year.

NEW SECTION

WAC 242-03-095 Case numbering. The board shall
assign a case number to each petition for review which shall
be the official reference number for purposes of identifica-
tion. The first two digits of the case number shall correspond
to the last two digits of the calendar year in which the petition
was filed. The third digit shall designate which regional
panel has jurisdiction over the matter. The Eastern Washing-
ton panel shall use the digit "1"; the Western Washington
panel shall use the digit "2"; and the Central Puget Sound
panel shall use the digit "3." The last four digits shall be
numbered sequentially in order of receipt. Consolidated
cases are generally assigned the number of the last filed peti-
tion followed by a "c."

PRACTICE BEFORE THE BOARD

NEW SECTION

WAC 242-03-100 Appearance and practice before
the board—Who may appear. Practice before the board
shall be open to the following persons who have met the
standing requirements of chapter 36.70A RCW:

(1) A party or compliance participant to a case before the
board may appear personally or by a duly authorized repre-
sentative. The duly authorized representative need not be an
attorney;

(2) Attorneys at law representing a party before the
board must be duly qualified and entitled to practice in the
courts of the state of Washington or satisfy Washington
Court Rule 9 standards.

NEW SECTION

WAC 242-03-115 Authorized representatives. (1)
Notice of appearance. Any person acting in a representative
capacity on behalf of a party or participant shall file a notice
of appearance with the board and shall serve a copy on all
other parties. This requirement shall apply to attorneys as
well as to other duly authorized representatives of parties.
This requirement shall apply to attorneys as well as to other
duly authorized representatives of parties. A person listed in
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a petition for review as representing petitioners need not file
a notice of appearance.

(2) Substitution. In the event of a change in representa-
tive or attorney, a notice of substitution must be filed with the
board and a copy served on all other parties before the change
in representative shall become effective.

NEW SECTION

WAC 242-03-120 Rules of professional conduct. (1)
An attorney appearing in proceedings before the board in a
representative capacity shall conform to the Rules of Profes-
sional Conduct required of attorneys before the courts of
Washington.

(2) A person other than an attorney appearing in a repre-
sentative capacity or on his/her own behalf shall conform to
the following standards as set forth in the Washington Court
Rules of Professional Conduct, RCP 3.1 to 3.5.

(a) Advancing good faith claims and contentions;

(b) Making reasonable efforts to expedite the proceed-
ings;

(c) Candor and truthfulness toward the board;

(d) Fairness to opposing parties; and

(e) Refraining from conduct that is detrimental to the
impartiality of the board or the decorum of the proceedings.

(3) If any person does not conform to such rules, the
board may decline to permit such person to appear in any cur-
rent or future proceedings before the board or impose appro-
priate sanctions.

NEW SECTION

WAC 242-03-130 Ex parte communication. No one in
a board proceeding shall make or attempt to make any ex
parte communications with board members regarding any
issue in the proceeding that is prohibited by the Administra-
tive Procedure Act, RCW 34.05.455. Communications on
purely procedural matters such as scheduling and logistics
should be directed to the board's administrative staff. Any
person who attempts to make prohibited ex parte communi-
cations on behalf of a party may be subject to sanctions pur-
suant to WAC 242-03-120. The board should disclose any
prohibited ex parte communication and include it in the
record.

NEW SECTION

WAC 242-03-140 Signing of pleadings, motions, and
legal memoranda. Every pleading, motion and legal memo-
randum of a party shall be dated and signed by the party, or
the party's attorney or other authorized representative and
include an address, telephone and fax numbers, and elec-
tronic mail address.

NEW SECTION

WAC 242-03-145 Form and size of documents. Doc-
uments, other than exhibits, shall be provided in the manner
indicated in the board's prehearing order.
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NEW SECTION

WAC 242-03-150 Teleconference or video confer-
ence proceeding. (1) At the discretion of the board or a pre-
siding officer, or where the parties agree and where the rights
of the parties will not be prejudiced, all or part of any hearing,
prehearing, or motion hearing may be conducted by tele-
phone, video conference, or other electronic means. Each
party in the proceeding must have an opportunity to partici-
pate effectively in, to hear, and if technically and economi-
cally feasible, to see the entire proceeding while it is taking
place.

(2) The board will require documentary evidence,
motions, and briefs to be submitted in accordance with the
prehearing order or subsequent scheduling order to insure fair
consideration and presentation of the issues. All such mate-
rial shall also be served on other parties at the time of filing
with the board.

APPEAL PROCEDURE

NEW SECTION

WAC 242-03-200 Initiating an appeal with the
board. An appeal before the board is initiated by satisfying
the following requirements:

(1) A petition for review relating to an adopted compre-
hensive plan, development regulation, or amendment thereto,
must be filed with the growth management hearings board
within sixty days after publication by the decision-making
body of the state agency, county, or city whose action is
being appealed and naming that state agency, county, or city
as a respondent;

(2) The petition for review shall include a detailed state-
ment of issues presented for resolution by the board;

(3) The petition for review shall include a statement
showing that the petitioner has standing to file the petition;
and

(4) The petition for review must allege either:

(a) A state agency, county, or city is not in compliance
with the goals and requirements of the Growth Management
Act, the Shoreline Management Act, applicable guidelines
and rules, as it relates to shoreline master programs and
amendments thereto, or the State Environmental Policy Act
and rules, as it relates to plans, development regulations,
shoreline master programs or amendments; or

(b) The twenty-year growth management planning popu-
lations projections adopted by the office of financial manage-
ment should be adjusted.

NEW SECTION

WAC 242-03-210 Petition for review—Forms—Con-
tents. A petition for review shall substantially contain:
(1) A caption in the following form:

BEFORE THE GROWTH MANAGEMENT
HEARINGS BOARD

REGION
STATE OF WASHINGTON
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Petitioner, Case No.
V.
PETITION FOR
Respondent. REVIEW

(2) Numbered paragraphs stating:

(a) Petitioner's name, mailing address, telephone num-
ber, and electronic mail address, and those of the attorney or
other authorized representative, if any;

(b) Date of the challenged order, determination, publica-
tion, or other action or, in the case of an alleged failure to act
under the Growth Management Act or the Shoreline Manage-
ment Act, the date by which the action was required to be
taken;

(c) A detailed statement of the issues presented for reso-
lution by the board that specifies the provision(s) of the act or
other statute allegedly being violated and, if applicable, the
provision(s) of the document that is being appealed,

(d) A statement specifying the type and the basis of the
petitioner's standing before the board pursuant to RCW
36.70A.280(2);

(e) The relief sought, including the specific nature and
extent;

(f) A statement that the petitioner has read the petition
for review and believes the contents to be true, followed by
the petitioner's signature or signature of the attorney(s) or
other authorized representative(s), if any.

(3) One copy of the applicable provisions of the docu-
ment being appealed, if any, shall be attached to the petition
for review. Petitioner shall provide the board with a copy of
the entire document being appealed within thirty days of fil-
ing a petition for review, unless otherwise directed by the
board.

NEW SECTION

WAC 242-03-220 Petition for review—Time for fil-
ing. (1) A petition relating to whether or not an adopted com-
prehensive plan, development regulation, or subsequent
amendment, is in compliance with the goals and requirements
of the act or chapter 90.58 or 43.21C RCW shall be filed with
the board within sixty days from the date of publication by
the legislative body of the county or city as specified by
RCW 36.70A.290(2).

(2) A petition relating to a shoreline master program or
denial thereof shall be filed within sixty days from the date
the department of ecology publishes notice that the shoreline
master program has been approved or disapproved by final
action of the department of ecology.

(3) A petition relating to an adopted county-wide plan-
ning policy shall be filed within sixty days of its adoption as
specified in RCW 36.70A.210(6).

(4) A petition alleging that the twenty-year growth man-
agement planning population projections adopted by the
office of financial management pursuant to RCW 43.62.035
should be adjusted can be filed at any time.

(5) A petition relating to the failure of a state agency, city
or county to take an action by a deadline specified in the
Growth Management Act or the Shoreline Management Act

Permanent



WSR 11-13-109

may be brought at any time after the deadline for action has
passed.

NEW SECTION

WAC 242-03-230 Petition for review—Filing and
service. (1) Filing a Petition for Review. A petition for
review shall be filed with the board by electronic mail, as pro-
vided in WAC 242-03-240, unless a petitioner does not have
the technological capacity to do so. The original and four
copies of the petition for review shall be filed with the board
personally, or by first class, certified, or registered mail. Fil-
ings may also be made with the board by telefacsimile trans-
mission as provided in WAC 242-03-240. A petition for
review is deemed filed on the date the board receives it by
electronic mail provided that the original and four copies are
postmarked and mailed on the same date as the electronic fil-
ing.

(2) Service of petition for review.

(a) A copy of the petition for review shall be served upon
the named respondent(s) and must be received by the respon-
dent(s) on or before the date filed with the board. Service of
the petition for review may be by mail or personal service, so
long as the petition is received by respondent on or before the
date filed with the board.

(b) When a county is a respondent, the petition for
review shall be served on the county auditor in noncharter
counties and the agent designated by the legislative authority
in charter counties. When a city is a respondent, the mayor,
city manager, or city clerk shall be served. When the state of
Washington is a respondent, the office of the attorney general
shall be served at its main office in Olympia unless service
upon the state is otherwise provided by law. In a challenge to
the adoption of, or amendment to, a shoreline master program
approved by the department of ecology, the department of
ecology shall be named as a respondent and served.

(3) Proof of service shall be filed with the board pursuant
to WAC 242-03-245.

(4) The board may dismiss a case for failure to substan-
tially comply with this section.

NEW SECTION

WAC 242-03-240 Filing and service of all other
papers. (1) Filing of papers: All pleadings and briefs shall be
filed with the board by electronic mail unless a petitioner
does not have the technological capacity to do so. The origi-
nal and four copies of all documents shall be filed with the
board personally, or by first class, certified, or registered mail
and must be postmarked and mailed on the same date as the
electronic filing. Filings less than fifteen pages may be made
by telefacsimile transmission. The original and four copies
must be mailed on the same date as the telefacsimile trans-
mission to be deemed filed.

Filings made by electronic mail and/or telefacsimile
transmission shall be deemed filed upon actual receipt during
office hours of 8:00 a.m. to 5:00 p.m. excluding Saturdays,
Sundays, and legal holidays. Any transmission not com-
pleted before 5:00 p.m. will be stamped received on the fol-
lowing business day. The date and time indicated by the
board's telefacsimile machine or receiving computer shall be
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presumptive evidence of the date and time of receipt of trans-
mission. All papers will be deemed filed with the board on
the date received by electronic mail provided that the original
document and four copies are mailed and postmarked on the
same date as the telefacsimile transmission or electronic mail
filing.

(2) Service: Parties shall serve copies of all filings on all
other named parties by electronic mail, on or before the date
filed with the board, unless a party lacks technical capability.
Service is accomplished when the document is transmitted
electronically, or, by agreement among the parties or excep-
tion granted by the presiding officer, is deposited in the mail
and postmarked by the required date.

NEW SECTION

WAC 242-03-245 Declaration of service. A party fil-
ing any pleadings, briefs, exhibits, or documents with the
board shall provide a signed declaration of service, on pen-
alty of perjury under the laws of this state, stating that copies
have been served on all other parties, listing the parties, and
stating the method of service.

NEW SECTION

WAC 242-03-250 Notice of appearance. The respon-
dent shall file and serve a notice of appearance within seven
days after having been served with a petition for review.

NEW SECTION

WAC 242-03-255 Governor certified standing. If the
board receives a request for governor certified standing from
a petitioner pursuant to RCW 36.70A.280 (2)(c), the board
shall immediately forward the petitioner's request to the gov-
ernor. The board shall indicate to the governor the end of the
sixty-day time period within which the determination of
standing must be made. Pendency of a request for governor
certified standing does not extend the time for filing a petition
for review.

NEW SECTION

WAC 242-03-260 Amendments to petitions for
review. (1) A petition for review may be amended as a mat-
ter of right until thirty days after its date of filing. Any such
amendments shall be limited to amending the legal bases for
challenging the matters raised in the original petition, but
may not raise new challenges to the ordinance.

(2) Thereafter any amendments shall be requested in
writing by motion, and will be made only after approval by
the presiding officer. Amendments shall not be freely
granted and may be denied upon a showing by the adverse
party of unreasonable and unavoidable hardship, or by the
presiding officer's finding that granting the same would
adversely impact the board's ability to meet the time require-
ments of RCW 36.70A.300 for issuing a final order.

(3) At the prehearing conference the presiding officer
will work with the parties to clarify the issues raised in the
petition for review. The presiding officer may, upon motion
of a party or upon its own motion, require a more complete or
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concise statement of the issues presented for resolution by the
board.

NEW SECTION

WAC 242-03-270 Intervention. (1) Upon motion, any
person may request status as an intervenor in a case. The
motion shall state the applicant's interests relating to the sub-
ject of the action, how disposition of the action may impair
that interest, and whether that interest is adequately repre-
sented by existing parties. The motion shall specify the legal
issue(s) in the case which the intervenor seeks to address and
may not raise new issues beyond the issues already in the
case. The applicant should make an effort to contact the par-
ties so that the motion may be filed without objection. The
motion to intervene shall be filed at least ten days prior to the
deadline for filing the petitioner's prehearing brief, unless
good cause is shown.

(2) In determining whether a person qualifies as an inter-
venor, the presiding officer shall apply any applicable provi-
sions of law and may consider the applicable superior court
civil rules (CR) of this state. The granting of intervention
must be in the interests of justice and shall not impair the
orderly and prompt conduct of the proceedings.

(3) If the person qualifies for intervention, the presiding
officer may impose conditions upon the intervenor's partici-
pation in proceedings, either at the time that intervention is
granted or at any subsequent time. Conditions may include:

(a) Limiting the intervenor's participation to designated
issues in which the intervenor has a particular interest as
demonstrated by the motion;

(b) Requiring two or more intervenors to combine their
presentations of evidence and argument, or requiring interve-
nor to combine its argument with the party whose position the
intervenor supports; and

(c) Limiting the intervenor's role in settlement proceed-
ings.

(4) The presiding officer shall timely grant or deny each
motion and specify conditions, if any.

(5) Pleadings and briefs of an intervenor shall be filed
and served in accordance with the deadlines applicable to the
party whose position the intervenor supports, in accordance
with the board's order on intervention.

NEW SECTION

WAC 242-03-280 Amicus. (1) Any person whose inter-
est may be substantially affected by a proceeding before the
board may, by motion, request status as an amicus in the case.
A motion and amicus brief shall be filed no later than thirty
days before the hearing on the matter, unless good cause is
shown.

(2) A motion to file an amicus curiae brief must include
a statement of:

(a) Applicant's interest and the person or group applicant
represents;

(b) Applicant's familiarity with the issues involved in the
matter and with the scope of the argument presented or to be
presented by the parties;

(c) Specific issues to which the amicus curiae brief will
be directed; and
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(d) Applicant's reason for believing that additional argu-
ment is necessary on these specific issues. The brief of
amicus curiae may be filed with the motion but must be filed
no later than the time set for the filing of the brief for the
party whose position the amicus supports.

(3) Any party may respond to an amicus motion and
brief within ten days.

(4) If leave to file an amicus brief is granted, amicus does
not participate in oral argument, except at the request of the
board, and is not a party of record in subsequent proceedings.

NEW SECTION

WAC 242-03-290 Direct review by superior court—
Procedures. RCW 36.70A.295 provides for direct review by
superior court of a petition for review filed with the board if
all parties to the proceeding agree to direct review in superior
court and file an agreement in writing with the board within
ten days after the petition for review is filed, or if multiple
petitions have been filed and consolidated, within ten days
after the board serves notice of consolidation.

(1) A direct review agreement of the parties shall con-
tain:

(a) Petitioner's name, mailing address, telephone num-
ber, and electronic mail address, and those of the attorney or
other designated representative, if any;

(b) Respondent's name, mailing address, telephone num-
ber, and electronic mail address, and those of the attorney or
other designated representative, if any;

(c) Intervenor's name, mailing address, telephone num-
ber, and electronic mail address, and those of the attorney or
other designated representative, if any;

(d) A statement indicating agreement to seek direct
review by superior court of the petition for review filed with
the board, citing case name and number as assigned by the
board. The statement shall include agreement to proper
venue, and may include other terms;

(e) Date the petition for review was filed, or if multiple
petitions were filed and consolidated, the date the board
served notice of consolidation;

(f) A statement that all parties have read the agreement
for direct review by superior court, and agree to its terms, fol-
lowed by the signatures of all the parties or the signatures of
the attorneys or other designated representatives, if any.

(2) One copy of the filed petition for review, with the
case name, number and date stamp shall be filed with the
agreement for direct review by superior court.

(3) Within ten days of receiving the timely and complete
agreement of the parties, the board shall file a certificate of
agreement with the designated superior court with the docu-
ments required by RCW 36.70A.295(2) and shall serve the
parties with copies of the certificate.

ADDITIONAL BOARD POWERS

NEW SECTION

WAC 242-03-300 Discovery—Limitation. (1)
Because the board bases its decision on the record developed
by the city, county, or state agency in taking the challenged
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action, discovery shall not be permitted except in extraordi-
nary circumstances upon an order of the presiding officer.

(2) Insofar as applicable and not in conflict with this
chapter, when discovery has been authorized by the presiding
officer, the statutes and court rules regarding pretrial proce-
dures in civil cases in superior courts of the state of Washing-
ton shall be used.

NEW SECTION

WAC 242-03-310 Subpoena—Issuance. (1) Because
the board bases its decision on the record developed by the
city, county, or a state agency taking the challenged action,
subpoenas shall not be authorized except in extraordinary cir-
cumstances. When allowed by the presiding officer, subpoe-
nas shall be issued and enforced, and witness fees paid, as
provided in RCW 34.05.446 and court rules.

(2) Every subpoena shall identify the party causing its
issuance. Subpoenas may be issued by the board or by an
attorney of record. The person issuing shall sign the sub-
poena. Parties desiring subpoenas to be signed by the board
shall make a showing of relevance and reasonable scope of
the testimony or evidence sought and shall prepare the sub-
poenas for issuance, send them to the board's office for signa-
ture, and, upon return, shall make arrangements for service.

NEW SECTION

WAC 242-03-320 Hearing examiner—May be
appointed. (1) The board may appoint hearing examiners to
assist the board in its hearing function, to make conclusions
of law and findings of fact, and, if requested by the board, to
make recommendations to the board for decisions in cases
before the board.

(2) The findings and conclusions of the hearing examiner
shall not become final until they have been formally
approved by the panel hearing the case.

NEW SECTION

WAC 242-03-330 Witnesses and testimony—Limita-
tion. (1) Because the board bases its decision on the record
developed by the city, county, or the state in taking the chal-
lenged action, witnesses shall not be permitted to testify in
hearings before the board except as allowed by the presiding
officer. Requests to allow witness testimony shall be made
no later than five working days prior to the hearing.

All testimony shall be given under oath as provided in
chapter 5.28 RCW and subject to cross-examination. Where
an interpreter is employed, the provisions of WAC 10-08-150
shall apply.

(2) When allowed to address the board by the presiding
officer, local officials shall limit their comments to material
contained in the record. Such comments will not be consid-
ered testimony, and therefore need not be given under oath.

NEW SECTION

WAC 242-03-340 Board consultation of critical areas
expert. (1) Pursuant to RCW 36.70A.172(2), the board may
retain scientific or other expert advice to assist in reviewing a
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petition that involves critical areas. When the board has
determined that such advice is necessary or will be of sub-
stantial assistance in reaching its decision, the board shall
promptly notify the parties of the proposed scope of the con-
sultation.

(2) Upon receiving the report of the consulted expert, the
board shall provide all parties a copy of the report and a state-
ment of the expert's qualifications.

(3) Any party may, within fourteen days, file objections
to the qualifications or impartiality of the expert or to the sub-
stance of the report.

PROCEDURES PRIOR TO HEARING

NEW SECTION

WAC 242-03-500 Notice of hearing. (1) Within ten
days of the filing of a petition for review or of the filing of the
last filed of consolidated petitions, unless a petition for
review has been removed to superior court, pursuant to WAC
242-03-290, the board or presiding officer will issue a notice
of hearing.

(2) The notice of hearing shall identify the appeal to be
heard, the names of the parties to the appeal and their attor-
neys or other authorized representatives, if any, and shall
include the information specified in RCW 34.05.434.

(3) The notice of hearing will inform the parties of the
presiding officer and the panel members designated to hear
the matter.

(4) The notice of hearing will include an order setting a
date and time for a prehearing conference. If the prehearing
conference is to be held by teleconference, the notice shall so
state.

(5) The notice of hearing shall contain a tentative sched-
ule for the case prepared by the presiding officer for review
and finalization at the prehearing conference. The notice of
hearing shall contain a date for the hearing on the merits. The
presiding officer will thereafter schedule a place for the hear-
ing.

(6) The notice shall state that if a limited-English-speak-
ing or hearing impaired party needs an interpreter, a qualified
interpreter will be appointed and that there will be no cost to
the party. The notice shall include a form for a party to indi-
cate if an interpreter is needed and identification of the pri-
mary language, or if a participant is hearing impaired or has
other disability to be accommodated.

NEW SECTION

WAC 242-03-510 Index of the record. (1) Within
thirty days of service of a petition for review, the respondent
shall file with the board and serve a copy on the parties of an
index listing all material used in taking the action which is the
subject of the petition for review, including materials submit-
ted in public comment. The index shall contain sufficient
identifying information to enable unique documents to be
distinguished.

(2) Concurrent with the filing of the index, the respon-
dent shall make all documents in the index reasonably avail-
able to the petitioners for inspection and copying without the
necessity for a public records request. In addition, the written
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or tape recorded record of the legislative proceedings where
action was taken shall be available to the parties for inspec-
tion or transcription. Respondents may charge for the cost of
copies of documents requested by other parties in accordance
with RCW 42.56.120, as amended.

(3) Within seven days after the filing of the index, any
other party may file a list of proposed additions to the index.
To the extent such documents were submitted to the jurisdic-
tion or a part of the jurisdiction's proceedings prior to the
challenged action, they are presumed admissible subject to
relevance. If the respondent objects to any proposed addi-
tion, the petitioner may bring a motion to supplement the
record as provided in WAC 242-03-565.

(4) Respondent may file a corrected index to add, delete,
or correct the listing of documents it considered, without the
necessity for a motion to supplement the record, by no later
than a week before the date for filing the petitioner's prehear-
ing brief.

NEW SECTION

WAC 242-03-520 Exhibits. Except as otherwise pro-
vided in these rules, the evidence in a case shall consist of the
exhibits cited in the briefs or as exhibits allowed pursuant to
a motion to supplement and attached thereto.

Exhibits shall be documents, portions of documents, or
transcriptions of proceedings listed in the index, unless a
motion to supplement the record has been granted. Exhibits
attached to motions to supplement shall be cross-referenced
in briefs for the hearing on the merits. The presiding officer
may, at her/his discretion, require copies of all exhibits to be
attached to both the motion to supplement and the hearing on
the merits brief, or may just allow the exhibits to be cross-ref-
erenced. This requirement will be stated in the order on
motion to supplement.

NEW SECTION

WAC 242-03-525 Designation of presiding officer
and panel members. The board shall designate the presiding
officer and panel members for each case at the time it issues
the notice of hearing pursuant to WAC 242-03-500. In the
event the presiding officer or any panel member subsequently
changes, the board shall promptly notify the parties.

NEW SECTION

WAC 242-03-530 Presiding officer—Powers and
duties. It shall be the duty of the presiding officer to conduct
conferences or hearings in an impartial and orderly manner.
The presiding officer shall have the authority, subject to the
other provisions of the act or these rules to:

(1) Inspect the petition for review to determine whether,
on its face, compliance with the jurisdictional and standing
requirements of the act is shown, and if compliance is not
shown, to recommend an action or to refer the issue to the
board for resolution;

(2) Require that parties not represented by counsel desig-
nate a spokesperson(s);

WSR 11-13-109

(3) Conduct the prehearing conference, seek clarification
or simplification of issues, establish the case schedule, and
regulate the course of the case;

(4) Rule on all procedural matters, objections and routine
motions; obtain agreement of the parties concerning service
of papers electronically or by mail in light of technical capa-
bilities or other circumstances;

(5) Rule on all evidentiary matters including supplemen-
tation of the record;

(6) Decide motions for intervention, amicus, or compli-
ance participant status;

(7) Consolidate cases for hearing pursuant to RCW
36.70A.290(5) or coordinate cases pursuant to WAC 242-03-
030(5) and 242-03-030(6) when such consolidation or coor-
dination will expedite disposition and avoid duplication of
evidence and argument;

(8) Review cases for settlement or mediation opportuni-
ties and assist the parties in arranging such sessions;

(9) Administer oaths and affirmations if witnesses are
permitted to testify, authorize discovery, or issue subpoenas
in exceptional circumstances as provided in RCW 34.05.446;

(10) Encourage the parties to stipulate to the admissibil-
ity of documents in advance of a hearing and rule on issues
concerning the content of the record;

(11) Limit the length of a brief or impose format restric-
tions;

(12) Rule on requests for settlement extensions;

(13) Determine whether oral argument will be allowed
on a motion and, if so, schedule the hearing; determine
whether a conference or hearing shall be held by teleconfer-
ence or in person;

(14) Require a party to provide a complete copy of the
comprehensive plan, county-wide planning policy, or other
core document germane to determination of the case;

(15) Waive any requirement of these rules unless a party
shows that it would be prejudiced by such a waiver; and

(16) Take any other action necessary and authorized by
these rules, the act, or the Administrative Procedure Act,
chapter 34.05 RCW.

NEW SECTION

WAC 242-03-535 Prehearing conference—When
held. The prehearing conference will be held thirty days after
the filing of the petition for review or as scheduled in the
notice of hearing. The prehearing conference is conducted by
the presiding officer and is ordinarily held telephonically.

NEW SECTION

WAC 242-03-540 Prehearing conference—Purpose.
The purpose of a prehearing conference is to:

(1) Determine the feasibility of and encourage settlement
of the matter or any portion thereof and provide information
about mediation as set forth in WAC 242-03-575;

(2) Obtain a stipulation of relevant facts including the
board's jurisdiction, the petitioner's standing in the matter,
and the timeliness of the petition for review;

(3) Obtain agreement as to the issues of law and fact pre-
sented and their clarification, simplification, limitation, or
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resolution, so as to frame the final issues to be decided by the
board;

(4) Rule on any pending matters of intervention, consol-
idation, or the qualification of individual board members or
the composition of the panel;

(5) Determine the witnesses, if any, that may be allowed
to be called by the parties;

(6) Set the final case schedule for filing motions, dead-
lines for briefing, and date and time of the hearing on the
merits;

(7) Determine the approximate time necessary for the
presentation of evidence and/or argument of the respective
parties;

(8) Obtain all other information which may aid in the
prompt disposition of the matter; and

(9) Obtain agreement of the parties concerning service of
papers electronically or by mail in light of technical capabili-
ties or other circumstances.

NEW SECTION

WAC 242-03-545 Prehearing order. (1) Within seven
days after the prehearing conference, the presiding officer
shall issue a prehearing order memorializing rulings of the
board at or prior to the prehearing conference, establishing
the issues for resolution in the case, and setting the final case
schedule for motions, briefing, and the hearing on the merits.
The prehearing order may include:

(a) Admissions concerning jurisdiction, standing, or
timeliness of the appeal;

(b) Provisions concerning the record, documents to be
provided, witnesses allowed, if any, and authenticity and/or
admissibility of exhibits;

(c) Limitations on length of briefs and the coordination
of arguments from parties with related issues; or

(d) Any other matters that may expedite the resolution of
the matter.

(2) Any objection to such order shall be made in writing
within seven days after the date the order is dated. The pre-
hearing order shall control ensuing proceedings unless modi-
fied for good cause by a subsequent order.

NEW SECTION

WAC 242-03-550 Motions—General requirements.
(1) A motion is an application for an order or ruling. Every
motion shall be in writing, unless made during a hearing;
shall state with particularity the grounds; and shall set forth
the relief or order sought.

(2) The deadline for filing certain motions is established
in the prehearing order. No written motion may be filed after
the date specified in the order without written permission of
the presiding officer which may be granted for good cause
shown.

(3) Unless the prehearing order or other order in the case
establishes a different deadline, a party served with a motion
shall have ten days from the date of service of the motion to
respond to it. The presiding officer may allow the moving
party to reply to the response.
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(4) A party filing a motion on a routine matter is encour-
aged to inform other parties and to indicate in the motion
whether it is filed with the concurrence of other parties.

(5) A motion on procedural matters will generally be
decided by the presiding officer without a hearing.

(6) The presiding officer, taking into consideration the
complexity and finality of the issues raised in a motion, may,
in the officer's discretion, schedule a telephonic hearing for
argument of the motion to the board or may defer consider-
ation of the motion until the hearing on the merits.

NEW SECTION

WAC 242-03-555 Dispositive motions. (1) Dispositive
motions on a limited record to determine the board's jurisdic-
tion, the standing of a petitioner, or the timeliness of the peti-
tion are permitted. The board rarely entertains a motion for
summary judgment except in a case of failure to act by a stat-
utory deadline.

(2) Dispositive motions and responses shall be filed by
the dates established in the prehearing order. The board may
refuse to hear a motion that is not timely filed, except where
good cause is shown.

(3) The presiding officer, taking into consideration the
complexity and finality of the issues raised, may, in the pre-
siding officer's discretion, request a reply brief from the mov-
ing party, schedule a telephonic hearing for argument of the
motion or may defer the board's consideration of the motion
until the hearing on the merits.

(4) Unless the order on dispositive motions is a final
order pursuant to WAC 242-03-030(9), no motion for recon-
sideration will be allowed.

NEW SECTION

WAC 242-03-560 Dispositive motion on notice and
public participation. Any party may bring a motion for the
board to decide a challenge to compliance with the notice and
public participation requirements of the act raised in the peti-
tion for review, provided that the evidence relevant to the
challenge is limited. Such motion shall be filed by the dead-
line for dispositive motions established in the prehearing
order. The presiding officer shall determine whether the
panel will decide the notice and public participation issue(s)
on motion or whether to continue those issues to the hearing
on the merits.

NEW SECTION

WAC 242-03-565 Motion to supplement the record.
Generally, the board will review only documents and exhibits
taken from the record developed by the city, county, or state
in taking the action that is the subject of review by the board
and attached to the briefs of a party. A party by motion may
request that the board allow the record to be supplemented
with additional evidence.

(1) A motion to supplement the record shall be filed by
the deadline established in the prehearing order, shall attach a
copy of the document, and shall state the reasons why such
evidence would be necessary or of substantial assistance to
the board in reaching its decision, as specified in RCW
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36.70A.290(4). The board may allow a later motion for sup-
plementation on rebuttal or for other good cause shown.

(2) Evidence arising subsequent to adoption of the chal-
lenged legislation is rarely allowed except when supported by
a motion to supplement showing the necessity of such evi-
dence to the board's decision concerning invalidity.

(3) Exhibits attached to motions to supplement shall be
cross-referenced in the briefs for the hearing on the merits,
unless the presiding officer, in the order on motion to supple-
ment, requires copies of supplemental exhibits to be attached
also to the hearing on the merits brief.

NEW SECTION

WAC 242-03-570 Motion to disqualify for cause—
Challenge to panel. (1) A motion to disqualify a board mem-
ber from serving on a panel or to challenge the composition
of the panel shall be brought at least seven days before the
board holds a prehearing conference, or if facts establishing
grounds for disqualification are subsequently discovered,
promptly after discovery of such facts. In the event a new
panel assignment is made during the course of the proceed-
ings on a matter, any motion for disqualification or challenge
to panel composition shall be brought no later than seven
days after the board issues its notice of panel assignment.

(2) Any board member designated to serve on a panel is
subject to disqualification for bias, prejudice, interest, or any
other cause as provided in RCW 34.05.425. The board mem-
ber whose disqualification is requested shall promptly deter-
mine whether to grant the motion, stating facts and reasons
for the determination.

(3) If a party brings a motion challenging the composi-
tion of the panel for noncompliance with the requirements of
RCW 36.70A.260, the presiding officer shall promptly for-
ward the motion to the administrative officer who will pre-
pare a response.

(4) If a motion for disqualification or challenge to com-
position of the panel is granted, a new panel assignment
and/or presiding officer designation will be promptly made.
The parties will be informed at the prehearing conference and
the resolution of the matter will be included in the prehearing
order or other written order of the board issued within twenty
days of the filing of the motion.

NEW SECTION

WAC 242-03-575 Settlement extensions and media-
tion. (1) If additional time is necessary to achieve settlement
of a dispute that is an issue in a petition before the board, the
board may extend the one hundred eighty-day time limit for
issuing a final decision and order, as provided in RCW
36.70A.300 (2)(b). The presiding officer may authorize one,
or more, extensions of up to ninety days each.

(2) A request for a settlement extension must be filed
with the board not later than seven days before the date
scheduled for the hearing on the merits of the petition.

(3) The presiding officer may grant a request for a settle-
ment extension if:

(a) The request was timely filed; and

(b)(i) All parties named in the caption of the petition,
agree to and sign the request; or
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(i) A petitioner and respondent agree to and sign the
request and the board determines that a negotiated settlement
between the remaining parties could resolve significant
issues in dispute.

(4) The presiding officer may require status reports from
the parties to determine whether progress is being made on
resolving the dispute.

(5) At the request of the parties the board may grant a
settlement extension to allow time for mediation of some or
all of the issues of the appeal. At the request of the parties,
the board may appoint a board member from a different
region to serve as a mediator. If the parties do not reach
agreement through mediation in the extension time granted,
the appeal proceeds to hearing.

NEW SECTION

WAC 242-03-580 Continuance of hearing. Other than
for settlement purposes pursuant to WAC 242-03-575, con-
tinuance of a scheduled hearing will be granted only on the
board's initiative or upon timely request of a party setting
forth in detail the reason for such a request and a date by
which such reason will no longer apply. The board will con-
tinue the hearing only in extraordinary circumstances and
upon a finding of good cause. Continuance and rescheduling
of a hearing on the merits or compliance hearing does not
extend the statutory deadline for filing a final decision or for
taking action to achieve compliance with the act.

NEW SECTION

WAC 242-03-590 Briefs. (1) A petitioner, or a moving
party when a motion has been filed, shall submit a brief
addressing each legal issue it expects the board to determine.
Failure by such a party to brief an issue shall constitute aban-
donment of the unbriefed issue. Briefs shall enumerate and
set forth the legal issue(s) as specified in the prehearing
order.

(2) Briefs shall be filed according to the schedule in the
prehearing order or any subsequent order amending the brief-
ing schedule.

(3) Clarity and brevity are expected to assist the board in
meeting its statutorily imposed time limits. A presiding offi-
cer may limit the length of a brief and impose format restric-
tions.

NEW SECTION

WAC 242-03-595 Stipulation to the facts. Parties are
encouraged to stipulate to any undisputed facts.

HEARING PROCEDURE

NEW SECTION

WAC 242-03-600 Hearing—Recording—Recording
devices. (1) All hearings shall be officially recorded by man-
ual, electronic, or other type of recording device.

(2) Photographic and recording equipment of others
shall be permitted at hearings; however, the presiding officer
may impose such conditions upon their use as deemed neces-
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sary to prevent disruption of the hearing, or when a statute or
common law limits such use.

NEW SECTION

WAC 242-03-610 Hearing—Procedures at hearing.
(1) Purpose. The purpose of any hearing is for the parties to
present oral argument based on the record as presented in
their briefs and exhibits and for the board to ask questions
necessary for a thorough understanding of the issues for deci-
sion.

(2) Presiding officer. All hearings shall be conducted by
a presiding officer who shall conduct the hearing in an
orderly manner and rule on all procedural matters, objections,
and motions.

(3) Order of presentation. The presiding officer shall
determine the proper order of presentation and the time allot-
ted for presentation. Time allotted to petitioners and respon-
dents will be roughly equal, with parties responsible for
dividing their time with supporting intervenors, if any.

(4) Illustrative exhibits. Any proposed illustrative
exhibit shall be circulated to the parties at least four days
prior to the hearing. Paper copies of any illustrative exhibit,
in pleading size, shall be brought to the hearing for the benefit
of the board and the parties.

(5) Supplemental evidence submitted at hearing. In
exceptional circumstance the board may allow the submis-
sion of supplemental evidence at a hearing in response to
board questions, upon a showing that the supplemental evi-
dence is necessary or of substantial assistance to the board. If
supplemental evidence is thereby introduced, the opposing
party shall have the opportunity to respond. The board may
require the parties to submit post-hearing briefing or docu-
ments detailing the supplemental evidence, and the opposing
party's rebuttal to the supplemental evidence.

NEW SECTION

WAC 242-03-620 Evidence at hearing. All evidence
from the record which is to be relied upon at hearing shall be
submitted to the board and to other parties with their briefs.

(1) All relevant evidence, including hearsay evidence, is
admissible if, in the opinion of the presiding officer, the
offered evidence is the kind of evidence upon which reason-
ably prudent persons are accustomed to rely in the conduct of
their affairs. The presiding officer shall exclude evidence
that is irrelevant, immaterial, or unduly repetitious.

(2) The board's experience, technical knowledge, com-
petency, and specialized knowledge may be used in evalua-
tion of evidence.

(3) If not inconsistent with subsection (1) of this section,
the presiding officer may refer to, but shall not be bound by,
the Washington rules of evidence.

(4) Documentary evidence submitted with briefs in the
form of copies or excerpts, or by incorporation by reference,
is subject to the following:

(a) That all documents so presented and examined be
deemed authentic unless written objection is filed within ten
days after receipt. A party will be permitted to challenge
such authenticity at a later time only upon a clear showing of
good cause.
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(b) When only portions of a document or portions of a
proceeding are to be relied upon, the offering party shall ade-
quately identify and prepare the pertinent excerpts and shall
supply copies of such excerpts for attachment as exhibits to a
brief. However, the whole of the original document or
recording shall be made available for examination and for use
by all parties to the proceeding.

(¢) That documentary evidence not submitted with the
briefs and not in the record or supported by a timely filed
motion to supplement the record pursuant to WAC 242-03-
565 not be received in evidence in the absence of a clear
showing that the offering party had good cause for the failure
to produce the evidence sooner, unless it is submitted for
impeachment or rebuttal purposes.

NEW SECTION

WAC 242-03-630 Official notice—Matters of law.
The board or presiding officer may officially notice:

(1) Federal law. The Constitution; congressional acts,
resolutions, records, journals, and committee reports; deci-
sions of federal courts and administrative agencies; executive
orders and proclamations; and all rules, orders, and notices
published in the Federal Register.

(2) Washington state law. The Constitution of the state
of Washington; decisions of the state courts; acts, resolutions,
records, journals, and committee reports of the legislature;
decisions of administrative agencies of the state of Washing-
ton; executive orders and proclamations by the governor; all
rules, orders, and notices filed with the code reviser; and
codes or standards that have been adopted by an agency of
this state or by a nationally recognized organization or asso-
ciation.

(3) Laws of other states. The constitutions of other
states; decisions of state courts; acts, resolutions, records,
journals and committee reports of other state legislatures;
decisions of other states administrative agencies; executive
orders and proclamations issued by a governor of another
state; and codes or standards that have been adopted by an
agency of another state.

(4) Counties and cities. Ordinances, resolutions, and
motions enacted by cities, counties, or other municipal subdi-
visions of the state of Washington, including adopted plans,
adopted regulations, and administrative decisions.

(5) Federally recognized Indian tribes. Constitutions,
ordinances, resolutions and motions enacted by federally rec-
ognized Indian tribes.

(6) Growth management hearings board. Orders and
decisions of the board and the board's rules of practice and
procedure.

NEW SECTION

WAC 242-03-640 Official notice—Material facts. (1)
In the absence of conflicting evidence, the board or presiding
officer, upon request made before or during a hearing, may
officially notice:

(a) Business customs. General customs and practices
followed in the transaction of business.

(b) Notorious facts. Facts so generally and widely
known to all well-informed persons as not to be subject to
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reasonable dispute or specific facts which are capable of
immediate and accurate demonstration by resort to accessible
sources of generally accepted authority, including, but not
exclusively, facts stated in any publication authorized or per-
mitted by law to be made by any federal or state officer,
department, or agency.

(c¢) Technical or scientific facts. Technical or scientific
facts within the board's specialized knowledge.

(2) Request. Any party may request, orally or in writing,
that official notice be taken of a material fact. The board or
presiding officer may take official notice of a material fact on
its own initiative.

(3) Notice. Parties shall be notified either before or dur-
ing a hearing of the material fact(s) proposed to be officially
noticed, and shall be afforded the opportunity to contest such
facts and materials.

(4) Statement of official notice.

(a) In determining whether to take official notice of
material facts, the presiding officer may consult any source of
pertinent information, whether or not furnished by any party
and whether or not admissible under the rules of evidence.

(b) If official notice of a material fact is taken, it shall be
clearly and precisely stated and made part of the record.

(c) Where a decision of the board rests in whole or in part
upon official notice of a material fact, such fact shall be
clearly and precisely stated in such decision.

NEW SECTION

WAC 242-03-650 Hearings—Board questions. Any
member of the board may, at any time during the hearing, ask
clarifying questions as necessary to understand the evidence
or argument.

DISPOSITION OF CASES PRIOR TO HEARING

NEW SECTION

WAC 242-03-700 Dismissal—How decided. An order
of dismissal, upon stipulation, dispositive motion, or default,
is decided by the panel hearing the case. If the order disposes
of the entire case, it is a final order for the purposes of appeal.

NEW SECTION

WAC 242-03-710 Default. (1) When a party to a pro-
ceeding has, after proper notice, failed to attend a hearing or
any other matter before the board or presiding officer, or
failed to file a prehearing brief, a motion for default or dis-
missal may be brought by any party to the case or raised by
the board upon its own motion or by a presiding officer. Any
order granting the motion shall include a statement of the
grounds for the order and shall be served upon all parties to
the case.

(2) If the party in default is the respondent, the board
may determine whether petitioner has made a prima facie
case that overcomes the statutory presumption of validity
such that, in absence of briefing and argument by respondent,
the board's order should include a finding of noncompliance,
specifying the grounds for the order.
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(3) Within seven days after service of an order of dis-
missal, default or noncompliance under subsection (1) or (2)
of this section, the party against whom the order was entered
may file a written objection requesting that the order be
vacated and stating the specific grounds relied upon. The
board may, for good cause, set aside the order.

NEW SECTION

WAC 242-03-720 Dismissal of action. (1) Any action
shall be dismissed by the board:

(a) Upon petitioner's withdrawal of the petition for
review before entry of a final decision and order; or

(b) Upon stipulation for dismissal by petitioner(s) and
respondent(s).

(2) Any action may be dismissed by the board:

(a) Upon motion of the respondent alleging that the peti-
tioner has failed to prosecute the case, failed to comply with
these rules, or failed to follow any order of the board; or

(b) Upon the board's own motion for failure by the par-
ties to comply with these rules or any order of the board.

DISPOSITION OF PETITIONS FOR REVIEW AFTER
HEARING

NEW SECTION

WAC 242-03-800 Presentation of post hearing mat-
ters. Unless requested by or authorized by the board, no post
hearing evidence, documents, briefs, or motions will be
accepted.

NEW SECTION

WAC 242-03-810 Final decision and order—Basis.
(1) When the hearing on the petition for review has been held
and the record reviewed by a majority of the panel hearing
the matter, a written final decision and order shall be issued
that contains appropriate findings and conclusions, and artic-
ulates the basis for the final decision and order.

(2) The board will not issue advisory opinions on issues
not presented to the board in the petition for review's state-
ment of the issues, as modified by any prehearing order.

(3) Except as provided in RCW 36.70A.300 (2)(b) and
WAC 242-03-575, the final decision and order shall be issued
by the board within one hundred eighty days of receipt of the
petition for review, or if multiple petitions are filed, within
one hundred eighty days of receipt of the last petition that is
consolidated. The order shall be served on each party of
record.

NEW SECTION

WAC 242-03-820 Final decision and order. (1) In its
final decision and order, the board shall either:

(a) Find that the state agency, county or city is in compli-
ance with the requirements of chapter 36.70A RCW, chapter
90.58 RCW as it relates to the adoption, denial or amendment
of shoreline master programs, or chapter 43.21C RCW as it
relates to adoption of plans, development regulations, and
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amendments thereto, under RCW 36.70A.040 or chapter
90.58 RCW; or

(b) Find that the state agency, county or city is not in
compliance with the requirements of chapter 36.70A RCW,
chapter 90.58 RCW as it relates to the adoption, denial or
amendment of shoreline master programs, or chapter 43.21C
RCW as it relates to adoption of plans, development regula-
tions, and amendments thereto, under RCW 36.70A.040 or
chapter 90.58 RCW.

(2) If the board's final decision and order finds noncom-
pliance:

(a) Conclusions of law in the final decision and order
shall specify the nature, scope, and statutory basis for the
finding of noncompliance.

(b) The board's final decision and order shall remand the
matter to the state agency, county, and/or city and establish a
compliance schedule as specified in RCW 36.70A.300 (3)(b).

(c) The board retains jurisdiction of the matter until the
board issues its final order on compliance.

(3) In its final decision and order, the board may deter-
mine that part or all of a comprehensive plan or development
regulations, including shoreline master program provisions,
are invalid if the board:

(a) Makes a finding of noncompliance and issues an
order of remand,;

(b) Includes in its final decision and order a determina-
tion, supported by findings of fact and conclusions of law,
that the continued validity of part or parts of the plan or reg-
ulation would substantially interfere with the fulfillment of
the goals of the act; and

(c) Specifies the part or parts, if applicable, of the plan or
regulation that are determined to be invalid and the reasons
for invalidity.

(4) The effect of a determination of invalidity is as set
forth in RCW 36.70A.302.

NEW SECTION

WAC 242-03-830 Postdecision motions—Reconsid-
eration. (1) After issuance of a final decision any party may
file a motion for reconsideration with the board in accordance
with subsection (2) of this section. Such motion must be filed
and served within ten days of service of the final decision.
Within ten days of filing the motion for reconsideration, a
party may file an answer to the motion for reconsideration
without direction or request from the board. The board may
require an answer or additional briefing from other parties.

(2) A motion for reconsideration shall be based on at
least one of the following grounds:

(a) Errors of procedure or misinterpretation of fact or
law, material to the party seeking reconsideration; or

(b) Irregularity in the hearing before the board by which
such party was prevented from having a fair hearing.

(3) In response to a motion for reconsideration, the board
may deny the motion, modify its decision, or reopen the hear-
ing. The motion for reconsideration shall be disposed of by
the same panel that entered the order, if reasonably available.
A motion is deemed denied, if, within twenty days from the
date the motion for reconsideration is filed, the board does
not either:
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(a) Dispose of the motion; or

(b) Serve the parties with a written notice specifying the
date by which it will act on the motion.

(4) Upon receipt of a letter from a party identifying typo-
graphical errors or clerical mistakes in a final order, the board
may, without objection, issue a corrected order. The letter
must be filed within the deadline for motions for reconsider-
ation and should indicate that the sender has obtained the
concurrence of all other parties. Issuance of a corrected order
does not extend the time for filing a petition for judicial
review.

(5) A decision in response to the motion for reconsidera-
tion shall constitute a final decision and order for purposes of
judicial review. A board order on a motion for reconsidera-
tion is not subject to a motion for reconsideration.

(6) No motion for reconsideration stays the effectiveness
of the board's final decision and order.

NEW SECTION

WAC 242-03-840 Postdecision motions—Reconsider
compliance schedule. Where the board's order makes a find-
ing of noncompliance and enters a schedule for the respond-
ing jurisdiction to achieve compliance, the respondent may
file a motion for reconsideration requesting modification of
the compliance schedule upon a showing of special complex-
ity, specific hardship, or the need to coordinate the compli-
ance action with other planning activities of the jurisdiction.
The motion shall be filed and disposed of as a motion for
reconsideration pursuant to WAC 242-03-830. Any later
motion to extend time for compliance may require a compli-
ance hearing and finding of continuing noncompliance before
time may be granted.

NEW SECTION

WAC 242-03-850 Postdecision motions—Clarify,
modify or rescind invalidity. Where the board's final deci-
sion and order makes a determination of invalidity, and the
city or county subject to the order has not yet enacted legisla-
tion in response to the board's order, the city or county may
file a motion to clarify, modify or rescind invalidity. The
motion and any response may be supported by evidence aris-
ing subsequent to adoption of the invalidated legislation.
Pursuant to RCW 36.70A.302(6), the board shall expedi-
tiously schedule a hearing on the motion. Not later than thirty
days after the hearing on the motion, the board shall issue any
supplemental order continuing, clarifying, modifying or
rescinding invalidity based on information provided at the
hearing.

NEW SECTION

WAC 242-03-860 Stay. The presiding officer pursuant
to RCW 34.05.467 or the board pursuant to RCW 34.05.550
(1) may stay the effectiveness of a final order upon motion
for stay filed within ten days of filing an appeal to a review-
ing court.

A stay may be granted if the presiding officer or board
finds:
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(1) An appeal is pending in court, the outcome of which
may render the case moot; and

(2) Delay in application of the board's order will not sub-
stantially harm the interest of other parties to the proceed-
ings; and

(3)(a) Delay in application of the board's order is not
likely to result in actions that substantially interfere with the
goals of the GMA, including the goals and policies of the
Shoreline Management Act; or

(b) The parties have agreed to halt implementation of the
noncompliant ordinance and undertake no irreversible
actions regarding the subject matter of the case during the
pendency of the stay; and

(4) Delay in application of the board's order furthers the
orderly administration of justice.

The board's order granting a stay will contain appropri-
ate findings and conditions. A board order denying stay is
not subject to judicial review.

NEW SECTION

WAC 242-03-870 Publication of final decisions and
orders. Copies of all final decisions and orders are available
from the office of the growth management hearings board.
The growth management hearings board's web site is
www.gmhb.wa.gov. The board posts final orders, compli-
ance orders, and other decisions on its web site and maintains
a digest of its decisions by region.

NEW SECTION

WAC 242-03-880 Transcripts. The following shall be
the policy of the board with regard to transcription of the
record of a hearing on the merits or other hearing:

(1) The board, in its discretion, may at any time cause a
transcript to be printed. Any person may obtain a copy upon
payment of the reasonable costs thereof.

(2) In any case when the board shall not cause the tran-
script to be printed, it shall be the obligation of the party
wishing a transcript, or portions of it, to assume the cost of
producing it.

(3) When an appeal is taken from any final decision and
order of a board to a reviewing court, the appealing party is
responsible for ordering and paying for the transcript of the
hearing.

COMPLIANCE/REMAND

NEW SECTION

WAC 242-03-900 Determination of noncompli-
ance—Compliance schedule and notice of compliance
hearing. (1) In those cases where the board, in a final order,
has made a determination of noncompliance pursuant to
RCW 36.70A.300 (3)(b), the board shall remand the matter to
the affected state agency, county, or city.

(2) The board's final decision and order shall specify a
reasonable time not in excess of one hundred eighty days, or
such longer time as determined by the board in cases of
unusual scope or complexity, within which the state agency,
county, or city shall comply. In its order the board shall
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establish a compliance schedule, including a schedule for
briefing and hearing, and may require periodic reports on the
progress the state agency, county, or city is making toward
compliance.

(3) The compliance schedule in the board's order shall
set a hearing date for the purpose of determining whether
compliance has been achieved and shall constitute notice of
the compliance hearing. The compliance hearing shall be
given the highest priority of business.

NEW SECTION

WAC 242-03-910 Compliance—Expedited hearing.
When a city or county has taken legislative action to comply
with all or part of the board's order prior to the expiration of
the time set for compliance, the city or county may file a
motion requesting an expedited compliance hearing. The
department of ecology may request an expedited compliance
hearing when it has taken action to comply with the board's
order. The presiding officer shall promptly set a new hearing
date and issue a notice establishing the time and place of the
hearing and a briefing schedule.

NEW SECTION

WAC 242-03-920 Statement of action taken to com-
ply—Compliance index. On or before the date indicated in
the compliance schedule, the city, county or state agency sub-
ject to an order of noncompliance shall file a brief indicating
the legislation adopted or other action taken to comply with
the board's order. A copy of the legislation or relevant por-
tion shall be attached to the brief. The city, county or state
agency shall also provide a compliance index including the
index from the original proceeding and a listing of all addi-
tional material used subsequent to the remand in taking the
action to comply, including materials submitted in public
comment.

NEW SECTION

WAC 242-03-930 Compliance participant. (1) A per-
son with standing to challenge legislation or other action
taken in response to the board's order may petition the board
to be allowed to participate at the compliance hearing. The
compliance participant shall file a motion to participate by
the date indicated in the compliance schedule, or if no date is
indicated, by at least twenty days before the initial prehearing
brief would be required under the compliance schedule. The
motion should indicate the basis of the person's standing pur-
suant to RCW 36.70A.330(2) and the person's interest in the
matter. Participation in the compliance proceeding shall be
limited to matters about which the person testified in the pro-
ceedings below related to issues concerning compliance with
the board's prior order. The compliance participant shall
abide by the briefing schedule set in the compliance schedule.

(2) A person who has participated in the proceedings of
a city, county, or state agency to enact legislation or take
other action in response to the board's order and who seeks to
raise new issues unrelated to compliance with the board's
prior order, must file a new petition for review. New issues
are issues not within the nature, scope and statutory basis of
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conclusions of noncompliance in the board's prior order find-
ing noncompliance.

(3) A compliance participant seeking to be a party to all
subsequent proceedings in the matter shall so indicate by a
motion to intervene.

NEW SECTION

WAC 242-03-940 Compliance—Hearing. (1) The
procedures at the compliance hearing shall be as set forth by
the presiding officer. The matter shall be heard and decided
by the same panel that entered the final decision and order, if
reasonably available.

(2) The evidence in a compliance hearing shall consist of
the exhibits cited in the briefs submitted in the compliance
proceeding and attached thereto. Documents provided in the
original proceeding, if referenced in briefs in the compliance
proceeding, must be attached as exhibits.

(3) The burden is on the petitioner to demonstrate that
the action taken by the city, county, or state agency is not in
compliance with the board's order, except that a city or
county subject to a determination of invalidity has the burden
of demonstrating that the action taken will no longer substan-
tially interfere with fulfillment of the goals of the act.

(4) When the basis for an order of noncompliance is the
failure to take an action by a deadline specified in the Growth
Management Act or the Shoreline Management Act, the only
question before the board at the compliance hearing is
whether the county, city, or state agency has taken the
required action. Any challenge to the merits of the newly
enacted legislation must be asserted in a new petition for
review. In a case of noncompliance or failure to act, when the
department of ecology has adopted a shoreline master pro-
gram by rule, any challenge to the merits of the adoption must
be appealed to the court pursuant to RCW 90.58.190(1).

(5) Issues not within the nature, scope, and statutory
basis of the conclusions of noncompliance in the prior order
will not be addressed in the compliance hearing but require
the filing of a new petition for review.

(6) After a compliance hearing, the board shall deter-
mine whether a state agency, city or county is in compliance
with the requirements of the act as remanded in the final deci-
sion and order. The board shall issue an order on compliance
indicating its findings and conclusions. If the board finds
continuing noncompliance, the board shall enter conclusions
of law specifying the nature, scope and statutory basis for the
finding of continuing noncompliance. The board shall estab-
lish a new compliance schedule to address any remaining
matters of noncompliance with the issues raised in the prior
order. The board may require periodic reports to the board on
the progress the jurisdiction is making towards compliance.

(7) Upon motion of a party or participant, if the board
finds that the state agency, county, or city continues to be in
noncompliance with the act, the board shall decide, if no
determination of invalidity had previously been made,
whether one should now be made. The board shall state in its
order the part or parts of the legislation invalidated and the
facts and law on which the determination of invalidity is
based.
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NEW SECTION

WAC 242-03-950 Compliance—Rescinding invalid-
ity after new legislation or action. If a county, city, or state
agency subject to a determination of invalidity has taken
action amending the invalidated plan, regulation or part
thereof, the county, city, or state agency may move for a hear-
ing to modify or rescind invalidity. Pursuant to RCW
36.70A.302(7), the board shall expeditiously schedule a hear-
ing on the motion. Not later than thirty days after the hearing
on the motion, the board shall issue an order continuing,
modifying, or rescinding the determination of invalidity
depending upon whether the city, county, or state agency's
action has removed the basis for invalidity so that it no longer
substantially interferes with the goals of the act. The board
may rescind a determination of invalidity but find continuing
noncompliance, in which case the board shall establish a new
compliance schedule.

NEW SECTION

WAC 242-03-960 Continued noncompliance—Rec-
ommendation to the governor. If the board finds that the
county, city, or state agency continues to be in noncompli-
ance with the act, the board shall transmit its findings to the
governor. The board may recommend that sanctions autho-
rized by the act be imposed. A county or city's efforts to meet
a compliance schedule shall be considered by the board in
making a recommendation on sanctions to the governor.

NEW SECTION

WAC 242-03-970 Appeals of a board's final decision.
(1) Any party aggrieved by a final decision of the board may
appeal the decision to superior court as provided in RCW
34.05.514 or 36.01.050 within thirty days of service of the
final decision of the board.

(2) In the event that direct appellate review is sought,
within thirty days of the filing of a petition for review in the
superior court, a party may request a certificate of appealabil-
ity for direct review by the court of appeals. If the issue on
review is the jurisdiction of the board, the board may file an
application for direct review. Application for direct review
of a decision of the board is governed by the procedures and
criteria of RCW 35.04.518.

NEW SECTION

WAC 242-03-980 Record on appeal. (1) The board's
record on appeal includes all documents served on the parties
by the board for that numbered case plus all documents sub-
mitted to the board for that numbered case, including any
compliance proceedings. For a consolidated case, the record
also includes all such documents associated with the cases
that were so consolidated. The record also includes the
board's recorded hearing(s).

(2) Pursuant to RCW 34.05.566(4), the record may be
shortened by stipulation of all parties within twenty days of
the filing of the appeal and prior to commencement of certifi-
cation of the record.
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(3) The board will prepare the record for certification
after it receives a commitment from the party seeking review
to pay the costs of transcribing the recorded hearing(s) and of
copying the record. Payment of costs is required prior to cer-
tification of the record to the court.

NEW SECTION

WAC 242-03-990 Procedure on remand. Within
forty-five days of receipt of a reviewing court's final order
remanding a decision of the board, the presiding officer will
schedule a conference of the parties to determine the proce-
dures required to resolve the matter in accordance with the
mandate.

WSR 11-13-110
PERMANENT RULES
DEPARTMENT OF REVENUE
[Filed June 21, 2011, 11:19 a.m., effective July 22, 2011]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Under RCW 43.20A.725 and 80.36.430, the
department is required to annually determine the tax rates
imposed on switched access lines to fund the telephone relay
service program and the Washington telephone assistance
program. The telecommunications relay services (TRS) and
Washington telephone assistance program (WTAP) tax rates
are determined by dividing the respective program budgets
by the number of switched access lines reported to the depart-
ment in the prior calendar year. The department retains no
discretion in the determination of these tax rates, the amount
of which is explicitly dictated by the statutory formulas and
inputs provided to the department.

The department is amending WAC 458-20-270 to recog-
nize the tax rates effective July 1, 2011. The TRS rate
remains at nineteen cents per switched access line for the
upcoming fiscal year. The WTAP rate remains at fourteen
cents per switched access line for the upcoming fiscal year.
These rates were previously announced by the department in
a special notice dated March 24, 2011, and can be found at
http://dor.wa.gov/Docs/Pubs/SpecialNotices/2011/sn_ Tele-
phoneTax.pdf.

Citation of Existing Rules Affected by this Order:
Amending WAC 458-20-270 Telephone program excise tax
rates.

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Other Authority: RCW 43.20A.725 and 80.36.430.

Adopted under notice filed as WSR 11-08-074 on April
6,2011.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: June 21, 2011.

Alan R. Lynn

Rules Coordinator

AMENDATORY SECTION (Amending WSR 10-14-032,
filed 6/28/10, effective 7/29/10)

WAC 458-20-270 Telephone program excise tax
rates. RCW 82.72.020 requires the department of revenue
(department) to collect certain telephone program excise
taxes. Those taxes include the tax on switched access lines
imposed by RCW 43.20A.725 (telephone relay service—
TRS) and 80.36.430 (Washington telephone assistance pro-
gram—WTAP). Pursuant to those statutes, the department
must annually determine the rate of each respective tax
according to the statutory formulas.

The monthly telephone program excise tax rates per
switched access line are as follows:

Period TRS Rate WTAP Rate
((FH2006—6/302007 O-cents +d-cents))
7/1/2007 - 6/30/2008 12 cents 14 cents
7/1/2008 - 6/30/2009 12 cents 13 cents
7/1/2009 - 6/30/2010 11 cents 13 cents
7/1/2010 - 6/30/2011 19 cents 14 cents
7/1/2011 - 6/30/2012 19 cents 14 cents
WSR 11-13-111
PERMANENT RULES
GROWTH MANAGEMENT
HEARINGS BOARD

[Filed June 21,2011, 11:19 a.m., effective July 22, 2011]

Effective Date of Rule: Thirty-one days after filing.

Purpose: RCW 36.70A.270(7) authorizes the board to
develop and adopt rules of practice and procedure, including
rules regarding expeditious and summary disposition of
appeals. In 1992, the then-existing three growth management
hearings boards adopted joint rules. These rules have been
minimally amended since that time. Therefore, the board has
conducted, in conjunction with interested parties, a compre-
hensive evaluation of its rules and made extensive modifica-
tions. Due to the wide-ranging nature of the modifications,
the board's existing rules, chapter 242-02 WAC, are repealed
in their entirety and replaced with new rules, chapter 242-03
WAC (see notice published in WSR 11-05-087 for new rules
text).

Citation of Existing Rules Affected by this Order:
Repealing chapter 242-02 WAC.

Statutory Authority for Adoption: RCW 36.70A.270(7).
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Adopted under notice filed as WSR 11-05-086 (CR-102)
on February 15, 2011 and WSR 10-15-001 (CR-101) on July
7,2010.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 87.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 87.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 87; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: June 7,2011.

James J. McNamara

Chair, Rules Committee

REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 242-02-010
WAC 242-02-015

Organization.

Regional panels.

WAC 242-02-020
WAC 242-02-030
WAC 242-02-040
WAC 242-02-050
WAC 242-02-052
WAC 242-02-054

WAC 242-02-060
WAC 242-02-070
WAC 242-02-072
WAC 242-02-074
WAC 242-02-075
WAC 242-02-076

WAC 242-02-080
WAC 242-02-090
WAC 242-02-110

WAC 242-02-115

Permanent

Function—Local deference.
Jurisdiction.

Definitions.

Rules.

Petition for rule making.

Petition for rule making—
Consideration and disposi-
tion.

Computation of time.
Quorum.

Board office.
Regular meetings.
Special meeting.

Annual and semiannual
board meetings.

Form and size of documents.

Case numbering.

Appearance and practice
before the board—Who may
appear.

Authorized representatives.
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WAC 242-02-120

WAC 242-02-130

WAC 242-02-140

WAC 242-02-150

WAC 242-02-210

WAC 242-02-220

WAC 242-02-230

WAC 242-02-240

WAC 242-02-250

WAC 242-02-255
WAC 242-02-260

WAC 242-02-270
WAC 242-02-280
WAC 242-02-290

WAC 242-02-292

WAC 242-02-295

WAC 242-02-310
WAC 242-02-320
WAC 242-02-330

WAC 242-02-340

WAC 242-02-410
WAC 242-02-420
WAC 242-02-510

WAC 242-02-520

WAC 242-02-52001
WAC 242-02-52002

WAC 242-02-521

Rules of professional con-
duct.

Ex parte communication.

Signing of pleadings,
motions, and legal memo-
randa.

Teleconference proceeding.

Petition for review—
Forms—Contents.

Petition for review—Time
for filing.

Petition for review—Service
and filing.

Date of filing—Facsimile
and electronic mail.

Notice of appearance and
answer.

Governor certified standing.

Amendments to petitions for
review and answers.

Intervention.
Amicus.

Direct review by superior
court—Procedures.

Direct review by superior
court—Agreement of the
parties.

Board filing with superior
court—Certificate of agree-
ment.

Service of papers.
Method of service.

Service of papers—When
complete.

Proof of service—Declara-
tion.

Discovery—Limitation.
Subpoena—Issuance.

Notice of hearing—Setting
of time and place.

Record.
Exhibits.
Documentary evidence.

Designation of presiding
officer.



WAC 242-02-522

WAC 242-02-530
WAC 242-02-532

WAC 242-02-533

WAC 242-02-534
WAC 242-02-540

WAC 242-02-550
WAC 242-02-552

WAC 242-02-556

WAC 242-02-558

WAC 242-02-560

WAC 242-02-570
WAC 242-02-580
WAC 242-02-582

WAC 242-02-610

WAC 242-02-612

WAC 242-02-620

WAC 242-02-630
WAC 242-02-632
WAC 242-02-634
WAC 242-02-640

WAC 242-02-650

WAC 242-02-660

WAC 242-02-670

WAC 242-02-680
WAC 242-02-710

WAC 242-02-720
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Presiding office—Powers
and duties.

Motions—Requirements.

Motions—Time for filing
and hearing.

Motion to disqualify for
cause.

Response to motions.

New or supplemental evi-
dence.

Prehearing conference.

Prehearing conference—
When held.

Prehearing conference—
Failure to supply informa-
tion.

Prehearing conference—
Agreements.

Settlement extensions—Con-
tinuances.

Briefs.
Stipulation to the facts.

Waiver of parties' appear-
ance.

Hearing—Testimony under
oath—Interpreters.

Hearing—Interpreters.

Hearing—Reporting—
Recording—Recording
devices.

Presumption of validity.
Burden of proof.
Standard of proof.

Hearing—Procedures at
hearing.

Rules of evidence—Admissi-
bility criteria.

Official notice—Matters of
law.

Official notice—Material
facts.

Hearings—Board questions.

Failure to attend—Default or
dismissal—Setting aside.

Dismissal of action.

WAC 242-02-810

WAC 242-02-830

WAC 242-02-831

WAC 242-02-832

WAC 242-02-833

WAC 242-02-834

WAC 242-02-880
WAC 242-02-890

WAC 242-02-891

WAC 242-02-89201

WAC 242-02-893
WAC 242-02-894

WAC 242-02-896

WAC 242-02-898

WAC 242-02-899

WSR 11-13-124
Presentation of post hearing
matters.

Final decision and order—
Basis.

Final decision and order—
Compliance, noncompliance,
invalidity.

Reconsideration.

Invalidity—Hearing pursu-
ant to motion to clarify, mod-
ify or rescind.

Publication of final decision
and orders.

Transcripts.

Determination of noncompli-
ance—Compliance schedule.

Compliance—Notice of
hearing.

Intent to participate in com-
pliance hearings.

Compliance—Hearing.

Compliance—Hearing pur-
suant to motion—Rescinding
invalidity.

Continued noncompliance—
Recommendation to the gov-
ernor.

Appeals of a board's final
decision.

Record on review.

WSR 11-13-124
PERMANENT RULES
DEPARTMENT OF HEALTH
[Filed June 22, 2011, 8:58 a.m., effective July 23, 2011]

Effective Date of Rule: Thirty-one days after filing.

Purpose: WAC 246-358-990 and 246-361-990 increases
licensing fees for temporary worker housing and cherry har-
vest camps. The rules are in response to ESSB 6444 (chapter
37, Laws of 2010), which reduced general fund state dollars
for the temporary worker housing program and authorized
the department to raise fees in fiscal year 2011 as necessary
to meet the actual costs of conducting business.

Citation of Existing Rules Affected by this Order:
Amending WAC 246-358-990 and 246-361-990.

Statutory Authority for Adoption: RCW 43.70.340,
ESSB 6444 (chapter 37, Laws of 2010).

Adopted under notice filed as WSR 11-07-089 on March
22,2011.
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Changes Other than Editing from Proposed to Adopted
Version: In response to stakeholder input, the department
decreased the proposed licensing fee from $11.00 to $9.00
per occupant. Language was also added to clarify that the
license fee covers initial licenses, renewals, and on-site sur-
veys.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 2,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 2, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 2, Repealed 0.

Date Adopted: June 22, 2011.

Mary C. Selecky

Secretary

AMENDATORY SECTION (Amending WSR 99-24-095,
filed 11/30/99, effective 12/31/99)

WAC 246-358-990 Fees. (((DLicensefees—An-opera-
X .
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(1) License fee. The license fee covers initial licenses

and renewals, and includes on-site surveys. An operator
must submit to the department an annual license fee for max-
imum occupancy according to Table 1 of this section. For
purposes of licensing, maximum occupancy is the total num-
ber of occupants that the amount of space and fixtures of the
temporary worker housing (TWH) can support.
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(2) Technical assistance fee. An operator may be
charged for each technical assistance visit conducted by the
department when requested or approved by the operator or
their designee. This fee will be charged according to WAC
246-359-990 Table 1, Part G.

(3) Late fees. A late fee may be charged according to
Table 1 of this section when:

(a) The initial application and licensing fee, as required
by WAC 246-358-025(2), are not received by the department
at least forty-five days prior to the TWH opening operation
date;

(b) The renewal application and licensing fee, as
required by WAC 246-358-025(2). are not received by the
department by the TWH renewal due date.

(4) TWH civil fine. An operator may be assessed a civil
fine for failure or refusal to obtain a license prior to occu-
pancy of TWH. Civil fines for TWH are provided for in
RCW 43.70.335.

(5) Refunds.

(a) The department will refund fees paid by the operator

if:

(1) The operator submits a written request to the depart-
ment for a refund; and

(i1) The operator provides documentation to the depart-
ment that the housing was not occupied during the license
period.

(b) The department will refund two-thirds of the licens-
ing fees paid, less a fifty dollar processing fee, if an applica-
tion has been received but no preoccupancy survey has been
performed by the department.

(c) The department will refund one-third of the licensing
fees paid, less a fifty dollar processing fee, if an application
has been received and a preoccupancy survey has been per-
formed by the department.

(d) The department will not refund applicant licensing
fees under the following conditions:

(1) The department has performed more than one on-site
survey for any purpose; or

(ii) One year has elapsed since a license application was
received by the department, but no license was issued
because the applicant failed to complete requirements for
licensure.

Table 1
Fees, Regular Temporary Worker Housing
Fee Type Fee
License fee $9 per occupant, at maximum occupancy
(390 minimum fee)
Late fee $100

AMENDATORY SECTION (Amending WSR 00-06-082,
filed 3/1/00, effective 3/1/00)

WAC 246-361-990 Fees for cherry harvest camps.
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(1) License fee. The license fee covers initial licenses
and renewals, and includes on-site surveys. An operator
must submit to the department an annual license fee for max-
imum occupancy according to Table 1 of this section. For

purposes of licensing, maximum occupancy is the total num-
ber of occupants that the amount of space and fixtures of the

temporary worker housing (TWH) can support.

(2) Technical assistance fee. An operator may be
charged for each technical assistance visit conducted by the
department when requested or approved by the operator or
their designee. This fee will be charged according to WAC
246-359-990 Table 1, Part G.

(3) Late fees. A late fee may be charged according to
Table 1 of this section when:

(a) The initial application and licensing fee, as required
by WAC 246-361-025(2), are not received by the department
at least forty-five days prior to the TWH opening operation
date;

(b) The renewal application and licensing fee, as
required by WAC 246-361-025(2). are not received by the
department by the TWH renewal due date.

(4) TWH civil fine. An operator may be assessed a civil
fine for failure or refusal to obtain a license prior to occu-
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pancy of TWH. Civil fines for TWH are provided for in
RCW 43.70.335.

(5) Refunds.

(a) The department will refund fees paid by the operator

if:

(1) The operator submits a written request to the depart-
ment for a refund; and

(ii) The operator provides documentation to the depart-
ment that the housing was not occupied during the license
period.

(b) The department will refund two-thirds of the licens-
ing fees paid, less a fifty dollar processing fee, if an applica-
tion has been received but no preoccupancy survey has been
performed by the department.

(c) The department will refund one-third of the licensing
fees paid, less a fifty dollar processing fee, if an application
has been received and a preoccupancy survey has been per-
formed by the department.

(d) The department will not refund applicant licensing
fees under the following conditions:

(1) The department has performed more than one on-site
survey for any purpose; or

(ii) One year has elapsed since a license application was
received by the department, but no license was issued
because the applicant failed to complete requirements for

licensure.
Table 1
Fees, Cherry Harvest Camps
Fee Type Fee
License fee $9 per occupant, at maximum occupancy
($90 minimum fee)
Late fee $100
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