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Effective Date of Rule: April 1, 2012.

Purpose: Combining medically needy (MN) and cate-
gorically needy (CN) home and community based (HCB)
waivers per approval by Centers for Medicare and Medicaid
Services (CMS) under Waiver WA.0049.06.04,
WA[.]004.01.03, WA.0049.06.04 effective April 1, 2012.
Under section 6014 of the Deficit Reduction Act of 2005
(DRA), medicaid will not pay for long-term care services for
individuals whose equity interest in their home exceeds
$500,000. Effective January 1, 2011, these limits were
increased each year by the percentage increase in the con-
sumer price index urban (CPIU). Effective January 1, 2011,
the excess home equity limits was $506,000. The standard
utility allowance (SUA) reference has changed effective
October 1, 2011, this emergency adoption corrects the refer-
ence. Eliminating reference to general assistance and/or dis-
ability lifeline and referencing to the correct aged, blind or
disabled (ABD) cash program or medical care services.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-513-1305, 388-513-1315, 388-513-
1350, 388-513-1380, 388-515-1505, 388-515-1506, 388-
515-1507, 388-515-1508, 388-515-1509, 388-515-1512,
388-515-1514, 388-515-1540, and 388-515-1550.

Statutory Authority for Adoption: RCW 74.04.050,

74.04.057, 74.09.500, and 74.09.530.

Other Authority: Deficit Reduction Act (DRA) of 2005.

Under RCW 34.05.350 the agency for good cause finds
that state or federal law or federal rule or a federal deadline
for state receipt of federal funds requires immediate adoption
of a rule.

Reasons for this Finding: See Purpose statement above.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 13, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 13, Repealed 0.

Date Adopted: March 27, 2012.

Katherine I. Vasquez

Rules Coordinator
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AMENDATORY SECTION (Amending WSR 06-07-077,
filed 3/13/06, effective 4/13/06)

WAC 388-513-1305 Determining eligibility for non-
institutional medical assistance in an alternate living
facility (ALF). This section describes how the department
defines the monthly income standard and uses it to determine
eligibility for noninstitutional medical assistance for a client
who lives in a department-contracted ALF. Refer to WAC
388-478-0045 for the personal needs allowance (PNA)
amount that applies in this rule.

(1) The eligibility criteria for noninstitutional medical
assistance in an ALF follows SSI-related medical rule
described in WAC 182-512-0050 through 182-512-0960
with the exception of the higher medical standard based on
the daily rate described in subsection (3).

(2) Alternate living facilities (AFH) include the follow-

ing:

(a) An adult family home (AFH), a licensed family home
that provides its residents with personal care and board and
room for two to six adults unrelated to the person(s) provid-
ing the care. Licensed as an adult family home under chapter
70.128 RCW and chapter 388-76 WAC,;

(b) An adult residential care facility (ARC) (formally
known as a CCF) is a licensed facility that provides its resi-
dents with shelter, food, household maintenance, personal
care and supervision. Licensed as a boarding home under
chapter 18.20 RCW and chapter 388-78A WAC;

(¢) An adult residential rehabilitation center (ARRC)
described in WAC 388-865-0235 or adult residential treat-
ment facility (ARTF) described in WAC 388-865-0465.
These are licensed facilities that provide its residents with

twenty-four hour residential care for impairments related to
mental illness;
th )

(d (¢
Assisted living facility (AL), a licensed facility for aged and
disabled low-income persons with functional disabilities.
COPES eligible clients are often placed in assisted living.
Licensed as a boarding home under chapter 18.20 RCW and
chapter 388-78 A WAC;

(e) ((An-assisteddivingfaeility (AL))) Division of devel-
opmental disabilities (DDD) group home (GH). a licensed
facility that provides its residents with twenty-four hour
supervision. Depending on size of a DDD group home may
be licensed as an adult family home under chapter 70.128
RCW or a boarding home under chapter 18.20 RCW. Group
home means a residence that is licensed as either a boarding
home or an adult family home by the department under chap-
ters 388-78A or 388-76 WAC. Group homes provide com-
munity residential instruction, supports, and services to two
or more clients who are unrelated to the provider; and

63} ((A—di*is%eﬂ—ef—deve}epmen{-&l—d&wﬂﬁes—eDDD}

’ L adult residential facility (EARC).
2))) Enhanced adult residential care facility (EARC), a

licensed facility that provides its residents with those services
provided in an ARC, in addition to those required because of
the client's special needs. Licensed as a boarding home under
chapter 18.20 RCW.

(3) The monthly income standard for noninstitutional
medical assistance under the categorically needy (CN) pro-
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gram ((that-eannet-execeed-thespeeial-incomelevel (S

3))) has two steps:

(a) The gross nonexcluded monthly income cannot
exceed the special income level (SIL) which is three hundred
percent of the federal benefit rate (FBR); and

(b) The countable income cannot be greater than the
department contracted daily rate times thirty one days, plus
the PNA/CPI described in WAC 388-478-0045.

(4) The monthly income standard for noninstitutional
medical assistance under the medically needy (MN) program
equals the private facility daily rate ((based-en-a-thirty-one-
day-meonth)) times thirty one days. plus the PNA/CPI
described in WAC 388-478-0045. Follow MN rules

described in chapter 388-519 WAC.

(4 The-monthly-income-standardforneninstitutional

medieal-assistaneeunder-thegeneral-assistanee (GA)pre-
s the G ard-deseribed-in WAC 388

478-6045-))

(5) The department determines a client's nonexcluded
resources for noninstitutional medical assistance under the((:

. .

iE BFEE.;. ;;ENFEEEE Fand-ie ff .3] ;i.i ]EE E

388-470-WACand

by SSt-related-medieal program-as-deseribed-in-ehapter
388-475-WAL)) SSI related program as described in chapter
182-512 WAC.

(6) The department determines a client's nonexcluded
income for noninstitutional medical assistance under the SSI
related program as described in((:

- Chapter 388-450-WACHor GAand TANFE programs:
and

SStrelated-medical programs)) chapter 182-512 WAC.

(7) The department approves CN noninstitutional medi-
cal assistance for a period of up to twelve months for a client
((whereeetves-Supplemental-Seeurity lneome{SSH-er)) who
is SSI-related as described in WAC ((388-475-0050)) 182-
512-0050, if:

(a) The client's nonexcluded resources described in sub-
section (5) do not exceed the standard described in WAC
388-513-1350(1); and

(b) The client's nonexcluded income described in sub-
section (6) does not exceed the CN standard described in sub-
section ((2))) 3).

(8) The department approves MN noninstitutional medi-
cal assistance for a period of months described in chapter
((388-416)) 182-504 WAC for an SSlI-related client, if:

(a) The client's nonexcluded resources described in sub-
section (5) do not exceed the standard described in WAC
388-513-1350(1); and

(b) The client satisfies any spenddown liability as
described in chapter 388-519 WAC.
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(9) The department ((approves-GA—and-TANE-noninst-
tutional-medical-assistance-foraperiod-ef months-deseribed
inchapter 388-41-6-WAL)) determines eligibility for a cash

grant for individuals residing in an alternate living facility

(ALF) using the following program rules:
(a) WAC 388-400-0005 temporary assistance for needy

families (TANF);
(b) WAC 388-400-0060 aged, blind, and disabled
(ABD) cash benefit; and

(c) WAC 388-400-0030 refugee assistance.
(10) The chent descrlbed in subsect10n((s—€79—aﬁd—€9)

{Zaeﬂﬂ-y—feﬁbe&fd—aﬂd—feem)) (9) of this sectlon res1d1ng in an

adult family home receives a grant based on a payment stan-
dard described in WAC 388-478-0030 due to an obligation to

pay shelter costs to the adult family home. The client would
keep a CPI described in WAC 388-478-0045 and pay the

remainder of the grant to the adult family home as room and
board.

(11) The client described in subsection (9) residing in an
ALF described in subsections (2)(b) through (2)(g) (all other
residential settings) keeps the PNA/CPI amount described in
WAC 388-478-0045.

(12) The client described in subsection (7) and receiving
medicaid personal care (MPC) from the department keeps

$62.79 as a PNA and pays the remainder of their income to
the ALF for room and board and personal care.

AMENDATORY SECTION (Amending WSR 10-01-158,
filed 12/22/09, effective 1/22/10)

WAC 388-513-1315 Eligibility for long-term care
(institutional, waiver, and hospice) services. This section
describes how the department determines a client's eligibility
for medical for clients residing in a medical institution, on a
waiver, or receiving hospice services under the categorically
needy (CN) or medically needy (MN) programs. Also
described are the eligibility requirements for these services
under the ((general-assistanee{GA)program—in—subseetion
2))) aged, blind, or disabled (ABD) cash assistance, medi-
cal care services (MCS) and the state funded ((rursing-faet-
ity)) long-term care services program described in subsection
(11).

(1) To be eligible for long-term care (LTC) services
described in this section, a client must:

(a) Meet the general eligibility requirements for medical
programs described in WAC 388-503-0505 (2) and (3)(a)
through (f);

(b) Attain institutional status as described in WAC 388-
513-1320;

(c) Meet functional eligibility described in chapter 388-
106 WAC for waiver and nursing facility coverage;

(d) Not have a penalty period of ineligibility as described
in WAC 388-513-1363, 388-513-1364, 388-513-1365 or
388-513-1366;

(e) Not have equlty 1nterest greater than ((five-hundred

)) the amount
described in WAC 388-513-1350; and
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(f) Must disclose to the state any interest the applicant or
spouse has in an annuity and meet annuity requirements
described in chapter 388-561 WAC:

(i) This is required for all institutional or waiver services
and includes those individuals receiving Supplemental Secu-
rity Income (SSI).

(i1) A signed and completed eligibility review for long
term care benefits or application for benefits form can be
accepted for SSI individuals applying for long-term care ser-
vices.

(2) To be eligible for institutional, waiver, or hospice
services under the CN program, a client must either:

(a) Be related to the Supplemental Security Income (SSI)
program as described in WAC 388-475-0050 (1), (2) and (3)
and meet the following financial requirements, by having:

(i) Gross nonexcluded income described in subsection
(8)(a) that does not exceed the special income level (SIL)
(three hundred percent of the federal benefit rate (FBR)); and

(i1) Countable resources described in subsection (7) that
do not exceed the resource standard described in WAC 388-
513-1350; or

(b) Be approved and receiving ((the—general-assistanee

Lec | i loabled (GA-T
deseribedin-WALC388-505-01HH06(6))) aged, blind, or dis-

abled cash assistance described in WAC 388-400-0060 and
meet citizenship requirements for federally funded medicaid
described in WAC 388-424-0010; or

(c) Be eligible for CN apple health for kids described in
WAC 388-505-0210; or CN family medical described in
WAC 388-505-0220; or family and children's institutional
medical described in WAC 388-505-0230 through 388-505-
0260. Clients not meeting the citizenship requirements for
federally funded medicaid described in WAC 388-424-0010
are not eligible to receive waiver services. Nursing facility
services require prior approval for the state funded nursing
facility program described in WAC 388-438-0125 for noncit-
izen children; or

(d) Be eligible for the temporary assistance for needy
families (TANF) program as described in WAC 388-400-
0005. Clients not meeting disability or blind criteria
described in WAC 388-475-0050 are not eligible for waiver
services.

(3) The department allows a client to reduce countable
resources in excess of the standard. This is described in WAC
388-513-1350.

(4) To be eligible for waiver services, a client must meet
the program requirements described in:

(a) WAC 388-515-1505 through 388-515-1509 for
COPES, New Freedom, PACE, and WMIP services; or

(b) WAC 388-515-1510 through 388-515-1514 for DDD
waivers; or

(c) WAC 388-515-1540 for the medically needy residen-
tial waiver (MNRW); or

(d) WAC 388-515-1550 for the medically needy in-
home waiver (MNIW).

(5) To be eligible for hospice services under the CN pro-
gram, a client must:

(a) Meet the program requirements described in chapter
388-551 WAC; and
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(b) Be eligible for a noninstitutional categorically needy
program (CN-P) if not residing in a medical institution thirty
days or more; or

(¢) Reside at home and benefit by using home and com-
munity based waiver rules described in WAC 388-515-1505
through 388-515-1509 (SSI related clients with income over
the MNIL and at or below the 300 percent of the FBR or cli-
ents with a community spouse); or

(d) Receive home and community waiver (HCS) or DDD
waiver services in addition to hospice services. The client's
responsibility to pay toward the cost of care (participation) is
applied to the waiver service provider first; or

(e) Be eligible for institutional CN if residing in a medi-
cal institution thirty days or more.

(6) To be eligible for institutional or hospice services
under the MN program, a client must be:

(a) Eligible for MN children's medical program
described in WAC 388-505-0210, 388-505-0255, or 388-
505-0260; or

(b) Related to the SSI program as described in WAC
388-475-0050 and meet all requirements described in WAC
388-513-1395; or

(c) Eligible for the MN SSI related program described in
WAC 388-475-0150 for hospice clients residing in a home
setting; or

(d) Eligible for the MN SSI related program described in
WAC 388-513-1305 for hospice clients not on a medically
needy waiver and residing in an alternate living facility.

(e) Be eligible for institutional MN if residing in a medi-
cal institution thirty days or more described in WAC 388-
513-1395.

(7) To determine resource eligibility for an SSI-related
client under the CN or MN program, the department:

(a) Considers resource eligibility and standards
described in WAC 388-513-1350; and

(b) Evaluates the transfer of assets as described in WAC
388-513-1363, 388-513-1364, 388-513-1365 or 388-513-
1366.

(8) To determine income eligibility for an SSI-related
client under the CN or MN program, the department:

(a) Considers income available as described in WAC
388-513-1325 and 388-513-1330;

(b) Excludes income for CN and MN programs as
described in WAC 388-513-1340;

(¢) Disregards income for the MN program as described
in WAC 388-513-1345; and

(d) Follows program rules for the MN program as
described in WAC 388-513-1395.

(9) A client who meets the requirements of the CN pro-
gram is approved for a period of up to twelve months.

(10) A client who meets the requirements of the MN pro-
gram is approved for a period of months described in WAC
388-513-1395(6) for:

(a) Institutional services in a medical institution; or

(b) Hospice services in a medical institution.

(11) The department determines eligibility for ((the))
state funded ((nursingfaetlityprogramdesertbedin—-WAC
19843301 10-and 3984380125 Nursine facil .

or 1] cded i foti ]
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stbseetions{(H-threteh-H)-

3))) programs under the following rules:

(a) A client who is eligible for ABD cash assistance pro-
gram described in WAC 388-400-0060 but is not eligible for
federally funded medicaid due to citizenship requirements
receives MCS medical described in WAC 182-508-0005. A
client who is eligible for MCS may receive institutional ser-
vices but is not eligible for hospice or HCB waiver services.

(b) A client who is not eligible for ABD cash assistance
but is eligible for MCS coverage only described in WAC
182-508-0005 may receive institutional services but is not
eligible for hospice or HCB waiver services.

(c) A noncitizen client who is not eligible under subsec-
tions (11)(a) or (b) and needs long-term care services may be
eligible under WAC 388-438-0110 and WAC 388-438-0125.

This program must be pre-approved by aging and disability
services administration (ADSA).

(12) A client is eligible for medicaid as a resident in a
psychiatric facility, if the client:

(a) Has attained institutional status as described in WAC
388-513-1320; and

(b) Is under the age of twenty-one at the time of applica-
tion; or

(¢) Is receiving active psychiatric treatment just prior to
their twenty-first birthday and the services extend beyond
this date and the client has not yet reached age twenty-two; or

(d) Is at least sixty-five years old.

((¢4))) (13) The department determines a client's eligi-
bility as it does for a single person when the client's spouse
has already been determined eligible for LTC services.

((5))) (14) If an individual under age twenty one is not
eligible for medicaid under SSI related in WAC 388-475-
0050 or (( i i i

448-0001-and388-505-0+10(6))) ABD cash assistance
described in WAC 388-400-0060 or MCS described in 182-
508-0005, consider eligibility under WAC 388-505-0255 or
388-505-0260.

((&6))) (15) Noncitizen individuals under age nineteen
can be considered for the apple health for kids program
described in WAC 388-505-0210 if they are admitted to a
medical institution for less than thirty days. Once an individ-
ual resides or is likely to reside in a medical institution for
thirty days or more, the department determines eligibility
under WAC 388-505-0260 and must be preapproved for cov-
erage by ADSA as described in WAC 388-438-0125.

(16) Noncitizen clients not eligible under subsection (15)
of this section can be considered for LTC services under
WAC 388-438-0125. These clients must be pre-approved by
ADSA.

(17) The department determines a client's total responsi-
bility to pay toward the cost of care for LTC services as fol-
lows:

(a) For SSI-related clients residing in a medical institu-
tion see WAC 388-513-1380;

Emergency
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(b) For clients receiving HCS CN waiver services see
WAC 388-515-1509;

(c) For clients receiving DDD CN waiver services see
WAC 388-515-1514;

(d) For clients receiving HCS MN waiver services see
WAC 388-515-1540 or 388-515-1550; or

(e) For TANF related clients residing in a medical insti-
tution see WAC 388-505-0265.

(18) Clients not living in a medical institution who are
considered to be receiving SSI benefits for the purposes of
medicaid do not pay service participation toward their cost of
care. Clients living in a residential setting do pay room and
board as described in WAC 388-515-1505 through 388-515-
1509 or WAC 388-515-1514. Groups deemed to be receiving
SSI and for medicaid purposes are eligible to receive CN-P
medicaid. These groups are described in WAC 388-475-
0880.

AMENDATORY SECTION (Amending WSR 09-12-058,
filed 5/28/09, effective 7/1/09)

WAC 388-513-1350 Defining the resource standard
and determining resource eligibility for long-term care
(LTC) services. This section describes how the department
defines the resource standard and countable or excluded
resources when determining a client's eligibility for LTC ser-
vices. The department uses the term "resource standard" to
describe the maximum amount of resources a client can have
and still be resource eligible for program benefits.

(1) The resource standard used to determine eligibility
for LTC services equals:

(a) Two thousand dollars for:

(1) A single client; or

(i1) A legally married client with a community spouse,
subject to the provisions described in subsections (8) through
(11) of this section; or

(b) Three thousand dollars for a legally married couple,
unless subsection (3) of this section applies.

(2) When both spouses apply for LTC services the
department considers the resources of both spouses as avail-
able to each other through the month in which the spouses
stopped living together.

(3) When both spouses are institutionalized, the depart-
ment will determine the eligibility of each spouse as a single
client the month following the month of separation.

(4) If the department has already established eligibility
and authorized services for one spouse, and the community
spouse needs LTC services in the same month, (but after eli-
gibility has been established and services authorized for the
institutional spouse), then the department applies the stan-
dard described in subsection (1)(a) of this section to each
spouse. If doing this would make one of the spouses ineligi-
ble, then the department applies (1)(b) of this section for a
couple.

(5) When a single institutionalized individual marries,
the department will redetermine eligibility applying the rules
for a legally married couple.

(6) The department applies the following rules when
determining available resources for LTC services:

(a) WAC 388-475-0300, Resource eligibility;
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(b) WAC 388-475-0250, How to determine who owns a
resource; and

(c) WAC 388-470-0060(6), Resources of an alien's spon-
sor.

(7) For LTC services the department determines a cli-
ent's countable resources as follows:

(a) The department determines countable resources for
SSI-related clients as described in WAC 388-475-0350
through 388-475-0550 and resources excluded by federal law
with the exception of:

(1) WAC 388-475-0550(16);

(i) WAC 388-475-0350 (1)(b) clients who have submit-
ted an application for LTC services on or after May 1, 2006
and have an equity interest greater than five hundred thou-
sand dollars in their primary residence are ineligible for LTC
services. This exception does not apply if a spouse or blind,
disabled or dependent child under age twenty-one is lawfully
residing in the primary residence. Clients denied or termi-
nated LTC services due to excess home equity may apply for
an undue hardship waiver described in WAC 388-513-1367.
Effective January 1., 2011, the excess home equity limits
increase to five hundred six thousand dollars. On January 1,
2012 and on January 1 of each year thereafter, this standard
may be increased or decreased by the percentage increased or
decreased in the consumer price index-urban (CPIU). For

current excess home equity standard starting January 1, 2011

and each year thereafter, see http://www.dshs.wa.gov/manu-
als/eaz/sections/LongTermCare/L TCstandardspna.shtml.

(b) For an SSl-related client one automobile per house-
hold is excluded regardless of value if it is used for transpor-
tation of the eligible individual/couple.

(1) For an SSI-related client with a community spouse,
the value of one automobile is excluded regardless of its use
or value.

(ii) A vehicle not meeting the definition of automobile is
a vehicle that has been junked or a vehicle that is used only as
a recreational vehicle.

(c) For an SSl-related client, the department adds
together the countable resources of both spouses if subsec-
tions (2), (5) and (8)(a) or (b) apply, but not if subsection (3)
or (4) apply.

(d) For an SSI-related client, excess resources are
reduced:

(1) In an amount equal to incurred medical expenses such
as:

(A) Premiums, deductibles, and coinsurance/copayment
charges for health insurance and medicare;

(B) Necessary medical care recognized under state law,
but not covered under the state's medicaid plan;

(C) Necessary medical care covered under the state's
medicaid plan incurred prior to medicaid eligibility.

(i1) As long as the incurred medical expenses:

(A) Are not subject to third-party payment or reimburse-
ment;

(B) Have not been used to satisfy a previous spend down
liability;

(C) Have not previously been used to reduce excess
resources;

(D) Have not been used to reduce client responsibility
toward cost of care;
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(E) Were not incurred during a transfer of asset penalty
described in WAC 388-513-1363, 388-513-1364, 388-513-
1365 and 388-513-1366; and

(F) Are amounts for which the client remains liable.

(e) Expenses not allowed to reduce excess resources or
participation in personal care:

(1) Unpaid expense(s) prior to waiver eligibility to an
adult family home (AFH) or boarding home is not a medical
expense.

(i1) Personal care cost in excess of approved hours deter-
mined by the CARE assessment described in chapter 388-106
WAC is not a medical expense.

(f) The amount of excess resources is limited to the fol-
lowing amounts:

(1) For LTC services provided under the categorically
needy (CN) program:

(A) Gross income must be at or below the special income
level (SIL), 300% of the federal benefit rate (FBR).

(B) In a medical institution, excess resources and income
must be under the state medicaid rate.

(C) For CN waiver eligibility, incurred medical expenses
must reduce resources within allowable resource limits for
CN-waiver eligibility. The cost of care for the waiver ser-
vices cannot be allowed as a projected expense.

(i1) For LTC services provided under the medically
needy (MN) program when excess resources are added to
nonexcluded income, the combined total is less than the:

(A) Private medical institution rate plus the amount of
recurring medical expenses for institutional services; or

(B) Private hospice rate plus the amount of recurring
medical expenses, for hospice services in a medical institu-
tion.

(C) For MN waiver eligibility, incurred medical
expenses must reduce resources within allowable resource
limits for MN-waiver eligibility. The cost of care for the
waiver services cannot be allowed as a projected expense.

(g) For a client not related to SSI, the department applies
the resource rules of the program used to relate the client to
medical eligibility.

(8) For legally married clients when only one spouse
meets institutional status, the following rules apply. If the cli-
ent's current period of institutional status began:

(a) Before October 1, 1989, the department adds together
one-half the total amount of countable resources held in the
name of:

(1) The institutionalized spouse; or

(i1) Both spouses.

(b) On or after October 1, 1989, the department adds
together the total amount of nonexcluded resources held in
the name of:

(1) Either spouse; or

(i1) Both spouses.

(9) If subsection (8)(b) of this section applies, the depart-
ment determines the amount of resources that are allocated to
the community spouse before determining countable
resources used to establish eligibility for the institutionalized
spouse, as follows:

(a) If the client's current period of institutional status
began on or after October 1, 1989 and before August 1, 2003,
the department allocates the maximum amount of resources

Emergency
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ordinarily allowed by law. Effective January 1, 2009, the
maximum allocation is one hundred and nine thousand five
hundred and sixty dollars. This standard increases annually
on January lst based on the consumer price index. (For the
current standard starting January 2009 and each year thereaf-
ter, see long-term care standards at http://www1.dshs.wa.
gov/manuals/eaz/sections/LongTermCare/LTCstandards
pna.shtml); or

(b) If the client's current period of institutional status
began on or after August 1, 2003, the department allocates
the greater of:

(1) A spousal share equal to one-half of the couple's com-
bined countable resources as of the beginning of the current
period of institutional status, up to the amount described in
subsection (9)(a) of this section; or

(i1) The state spousal resource standard of forty-five
thousand one hundred four dollars effective July 1, 2007
through June 30, 2009. Effective July 1, 2009 this standard
increases to forty-eight thousand six hundred thirty-nine dol-
lars (this standard increases every odd year on July 1st). This
increase is based on the consumer price index published by
the federal bureau of labor statistics. For the current standard
starting July 2009 and each year thereafter, see long-term
care standards at http://www1.dshs.wa.gov/manuals/eaz/
sections/LongTermCare/L TCstandardspna.shtml.

(10) The amount of the spousal share described in
(9)(b)(i) can be determined anytime between the date that the
current period of institutional status began and the date that
eligibility for LTC services is determined. The following
rules apply to the determination of the spousal share:

(a) Prior to an application for LTC services, the couple's
combined countable resources are evaluated from the date of
the current period of institutional status at the request of
either member of the couple. The determination of the spou-
sal share is completed when necessary documentation and/or
verification is provided; or

(b) The determination of the spousal share is completed
as part of the application for LTC services if the client was
institutionalized prior to the month of application, and
declares the spousal share exceeds the state spousal resource
standard. The client is required to provide verification of the
couple's combined countable resources held at the beginning
of the current period of institutional status.

(11) The amount of allocated resources described in sub-
section (9) of this section can be increased, only if:

(a) A court transfers additional resources to the commu-
nity spouse; or

(b) An administrative law judge establishes in a fair
hearing described in chapter 388-02 WAC, that the amount is
inadequate to provide a minimum monthly maintenance
needs amount for the community spouse.

(12) The department considers resources of the commu-
nity spouse unavailable to the institutionalized spouse the
month after eligibility for LTC services is established, unless
subsection (5) or (13)(a), (b), or (c) of this section applies.

(13) A redetermination of the couple's resources as
described in subsection (7) is required, if:

(a) The institutionalized spouse has a break of at least
thirty consecutive days in a period of institutional status;
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(b) The institutionalized spouse's countable resources
exceed the standard described in subsection (1)(a), if subsec-
tion (8)(b) applies; or

(c) The institutionalized spouse does not transfer the
amount described in subsections (9) or (11) to the community
spouse or to another person for the sole benefit of the com-
munity spouse as described in WAC 388-513-1365(4) by
either:

(1) The first regularly scheduled eligibility review; or

(i1) The reasonable amount of additional time necessary
to obtain a court order for the support of the community
spouse.

AMENDATORY SECTION (Amending WSR 09-07-037,
filed 3/10/09, effective 4/10/09)

WAC 388-513-1380 Determining a client's financial
participation in the cost of care for long-term care (LTC)
services. This rule describes how the department allocates
income and excess resources when determining participation
in the cost of care (the post-eligibility process). The depart-
ment applies rules described in WAC 388-513-1315 to define
which income and resources must be used in this process.

(1) For a client receiving institutional or hospice services
in a medical institution, the department applies all subsec-
tions of this rule.

(2) For a client receiving waiver services at home or in
an alternate living facility, the department applies only those
subsections of this rule that are cited in the rules for those
programs.

(3) For a client receiving hospice services at home, or in
an alternate living facility, the department applies rules used
for the community options program entry system (COPES)
for hospice applicants with income under the medicaid spe-
cial income level (SIL) (300% of the federal benefit rate
(FBR)), if the client is not otherwise eligible for another non-
institutional categorically needy medicaid program. (Note:
For hospice applicants with income over the medicaid SIL,
medically needy medicaid rules apply.)

(4) The department allocates nonexcluded income in the
following order and the combined total of (4)(a), (b), (c), and
(d) cannot exceed the medically needy income level (MNIL):

(a) A personal needs allowance (PNA) of:

(i) Seventy dollars for the following clients who live in a
state veteran's home and receive a needs based veteran's pen-
sion in excess of ninety dollars:

(A) A veteran without a spouse or dependent child.

(B) A veteran's surviving spouse with no dependent chil-
dren.

(i1) The difference between one hundred sixty dollars
and the needs based veteran's pension amount for persons
specified in subsection (4)(a)(i) of this section who receive a
veteran's pension less than ninety dollars.

(iii) One hundred sixty dollars for a client living in a state
veterans' home who does not receive a needs based veteran's
pension;

(iv) Forty-one dollars and sixty-two cents for all clients

in a medical institution receiving ((gereral-assistanee)) ABD

cash assistance.
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(v) Effective July 1, 2007 through June 30, 2008 fifty-
five dollars and forty-five cents for all other clients in a med-
ical institution. Effective July 1, 2008 this PNA increases to
fifty-seven dollars and twenty-eight cents.

(vi) Current PNA and long-term care standards can be
found at http://www1.dshs.wa.gov/manuals/eaz/sections/
LongTermCare/LTCstandardspna.shtml.

(b) Mandatory federal, state, or local income taxes owed
by the client.

(c) Wages for a client who:

(i) Is related to the Supplemental Security Income (SST)
program as described in WAC 388-475-0050(1); and

(ii) Receives the wages as part of a department-approved
training or rehabilitative program designed to prepare the cli-
ent for a less restrictive placement. When determining this
deduction employment expenses are not deducted.

(d) Guardianship fees and administrative costs including
any attorney fees paid by the guardian, after June 15, 1998,
only as allowed by chapter 388-79 WAC.

(5) The department allocates nonexcluded income after
deducting amounts described in subsection (4) in the follow-
ing order:

(a) Income garnished for child support or withheld
according to a child support order in the month of garnish-
ment (for current and back support):

(i) For the time period covered by the PNA; and

(i1) Is not counted as the dependent member's income
when determining the family allocation amount.

(b) A monthly maintenance needs allowance for the
community spouse not to exceed, effective January 1, 2008,
two thousand six hundred ten dollars, unless a greater amount
is allocated as described in subsection (7) of this section. The
community spouse maintenance allowance is increased each
January based on the consumer price index increase (from
September to September, http://www.bls.gov/cpi/). Starting
January 1, 2008 and each year thereafter the community
spouse maintenance allocation can be found in the long-term
care standards chart at http://www1.dshs.wa.gov/manuals/
eaz/sections/LongTermCare/LTCstandardspna.shtml. The
monthly maintenance needs allowance:

(i) Consists of a combined total of both:

(A) One hundred fifty percent of the two person federal
poverty level. This standard increases annually on July 1st
(http://aspe.os.dhhs.gov/poverty/); and

(B) Excess shelter expenses as described under subsec-
tion (6) of this section.

(i1) Is reduced by the community spouse's gross count-
able income; and

(iii) Is allowed only to the extent the client's income is
made available to the community spouse.

(¢) A monthly maintenance needs amount for each minor
or dependent child, dependent parent or dependent sibling of
the community spouse or institutionalized person who:

(1) Resides with the community spouse:

(A) In an amount equal to one-third of one hundred fifty
percent of the two person federal poverty level less the
dependent family member's income. This standard increases
annually on July 1st (http://aspe.os.dhhs.gov/poverty/).

(i1) Does not reside with the community spouse or insti-
tutionalized person, in an amount equal to the MNIL for the

[7]

WSR 12-08-035

number of dependent family members in the home less the
dependent family member's income.

(iii) Child support received from a noncustodial parent is
the child's income.

(d) Medical expenses incurred by the institutional client
and not used to reduce excess resources. Allowable medical
expenses and reducing excess resources are described in
WAC 388-513-1350.

(e) Maintenance of the home of a single institutionalized
client or institutionalized couple:

(i) Up to one hundred percent of the one-person federal
poverty level per month;

(i1) Limited to a six-month period;

(iii) When a physician has certified that the client is
likely to return to the home within the six-month period; and

(iv) When social services staff documents the need for
the income exemption.

(6) For the purposes of this section, "excess shelter
expenses" means the actual expenses under subsection (6)(b)
less the standard shelter allocation under subsection (6)(a).
For the purposes of this rule:

(a) The standard shelter allocation is based on thirty per-
cent of one hundred fifty percent of the two person federal
poverty level. This standard increases annually on July 1st
(http://aspe.os.dhhs.gov/poverty/); and

(b) Shelter expenses are the actual required maintenance
expenses for the community spouse's principal residence for:

(i) Rent;

(i1) Mortgage;

(iii) Taxes and insurance;

(iv) Any maintenance care for a condominium or coop-
erative; and

(v) The food stamp standard utility allowance ((fer-four
persoens)) described in WAC 388-450-0195, provided the
utilities are not included in the maintenance charges for a
condominium or cooperative.

(7) The amount allocated to the community spouse may
be greater than the amount in subsection (6)(b) only when:

(a) A court enters an order against the client for the sup-
port of the community spouse; or

(b) A hearings officer determines a greater amount is
needed because of exceptional circumstances resulting in
extreme financial duress.

(8) A client who is admitted to a medical facility for
ninety days or less and continues to receive full SSI benefits
is not required to use the SSI income in the cost of care for
medical services. Income allocations are allowed as
described in this section from non-SSI income.

(9) Standards described in this section for long-term care
can be found at: http://www1.dshs.wa.gov/manuals/eaz/
sections/LongTermCare/LTCstandardspna.shtml.

AMENDATORY SECTION (Amending WSR 08-22-052,
filed 11/3/08, effective 12/4/08)

WAC 388-515-1505 Long-term care home and com-
munity based services and hospice. (1) This chapter
describes the general and financial eligibility requirements
for categorically needy (CN) home and community based
(HCB) services administered by home and community ser-
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vices (HCS) and hospice services administered by ((health
and-recovery-servicesadministration (HRSAY)) the health
care authority (HCA).

(2) The HCB service programs are:

(a) Community options program entry system (COPES);

(b) Program of all-inclusive care for the elderly (PACE);

(c) Washington medicaid integration partnership
(WMIP); or

(d) New Freedom consumer directed services (New
Freedom).

(3) Roads to community living (RCL) services. For RCL
services this chapter is used only to determine your cost of
care. Medicaid eligibility is guaranteed for three hundred
sixty-five days upon discharge from a medical institution.

(4) Hospice services if you don't reside in a medical
institution and:

(a) Have gross income at or below the special income
level (SIL); and

(b) Aren't eligible for another CN or medically needy
(MN) medicaid program.

(5) WAC 388-515-1506 describes the general eligibility
requirements for HCS CN waivers.

(6) WAC 388-515-1507 describes eligibility for waiver
services when you are eligible for medicaid using noninstitu-
tional CN rules.

(7) WAC 388-515-1508 describes the initial financial
eligibility requirements for waiver services when you are not
eligible for noninstitutional CN medicaid described in WAC
388-515-1507(1).

(8) WAC 388-515-1509 describes the rules used to
determine your responsibility in the cost of care for waiver
services if you are not eligible for medicaid under a CN pro-
gram listed in WAC 388-515-1507(1). This is also called cli-
ent participation or post eligibility.

AMENDATORY SECTION (Amending WSR 08-22-052,
filed 11/3/08, effective 12/4/08)

WAC 388-515-1506 What are the general eligibility
requirements for home and community based (HCB) ser-
vices and hospice? (1) To be eligible for home and commu-
nity based (HCB) services and hospice you must:

(a) Meet the program and age requirements for the spe-
cific program:

(i) COPES, per WAC 388-106-0310;

(i1) PACE, per WAC 388-106-0705;

(iii)) WMIP waiver services, per WAC 388-106-0750;

(iv) New Freedom, per WAC 388-106-1410;

(v) Hospice, per chapter ((388-554)) 182-551 WAC; or

(vi) Roads to community living (RCL), per WAC 388-
106-0250, 388-106-0255 and 388-106-0260.

(b) Meet the disability criteria for the Supplemental
Security Income (SSI) program as described in WAC 388-
475-0050;

(c) Require the level of care provided in a nursing facil-
ity described in WAC 388-106-0355;

(d) Be residing in a medical institution as defined in
WAC ((388-500-6005)) 182-500-0050, or likely to be placed
in one within the next thirty days without HCB services pro-
vided under one of the programs listed in subsection (1)(a);
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(e) Have attained institutional status as described in
WAC 388-513-1320;

(f) Be determined in need of services and be approved
for a plan of care as described in subsection (1)(a);

(g) Be able to live at home with community support ser-
vices and choose to remain at home, or live in a department-
contracted:

(1) Enhanced adult residential care (EARC) facility;

(i1) Licensed adult family home (AFH); or

(iii) Assisted living (AL) facility.

(h) Not be subject to a penalty period of ineligibility for
the transfer of an asset as described in WAC 388-513-1363
through 388-513-1366;

(i) Not have a home with equity in excess of the require-
ments described in WAC 388-513-1350.

(2) Refer to WAC 388-513-1315 for rules used to deter-
mine countable resources, income, and eligibility standards
for long-term care services.

(3) Current income and resource standard charts are
located at: http://www.dshs.wa.gov/manuals/eaz/sections/
LongTermCare/LTCstandardspna.html.

AMENDATORY SECTION (Amending WSR 09-14-043,
filed 6/24/09, effective 7/25/09)

WAC 388-515-1507 What are the financial require-
ments for home and community based (HCB) services
when you are eligible for a noninstitutional categorically
needy (CN) medicaid program? (1) You are eligible for
medicaid under one of the following programs:

(a) Supplemental Security Income (SSI) eligibility
described in WAC 388-474-0001. This includes SSI clients
under 1619B status;

(b) SSI-related CN medicaid described in WAC 388-
475-0100 (2)(a) and (b);

(c) SSI-related healthcare for workers with disabilities
program (HWD) described in WAC 388-475-1000. If you
are receiving HWD, you are responsible to pay your HWD
premium as described in WAC 388-475-1250. This change
is effective April 1, 2009;

(d) ((Gene%al—asastumee—e*peé&ed—medte&ﬂ—dﬂﬂlﬁkky

emeﬁa)) A,qed blmd or dlsabled (ABD) cash ass1stance
described in WAC ((388-505-01H16(6))) 388-400-0060 and
are receiving CN medicaid.

(2) You do not have a penalty period of ineligibility for
the transfer of an asset as described in WAC 388-513-1363
through 388-513-1366. This does not apply to PACE or hos-
pice services.

(3) You do not have a home with equity in excess of the
requirements described in WAC 388-513-1350.

(4) You do not have to meet the initial eligibility income
test of having gross income at or below the special income
level (SIL).

(5) You do not pay (participate) toward the cost of your
personal care services.

(6) If you live in a department contracted facility listed in
WAC 388-515-1506 (1)(g), you pay room and board up to
the ADSA room and board standard. The ADSA room and
board standard is based on the federal benefit rate (FBR)
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minus the current personal needs allowance (PNA) for HCS
CN waivers in an alternate living facility.

(a) If you live in an assisted living (AL) facility,
enhanced adult residential center (EARC), or adult family
home (AFH) you keep a PNA of sixty-two dollars and sev-
enty-nine cents and use your income to pay up to the room
and board standard.

(b) If subsection (6)(a) applies and you are receiving
HWD described in WAC 388-475-1000, you are responsible
to pay your HWD premium as described in WAC 388-475-
1250, in addition to the room and board standard.

(7) If you are eligible for ((general-assistanee-expedited

aged/blind/disabled-eriteriadesertbedin- WAL 3I8E-505-
04H-6(6);)) aged. blind or disabled (ABD) cash assistance pro-
gram described in WAC 388-400-0060 you do not participate
in the cost of personal care and you may keep the following:

(a) When you live at home, you keep the cash grant
amount authorized under ((the-general-assistaneeprogram))
WAC 388-478-0033;

(b) When you live in an AFH, you keep a PNA of thirty-
eight dollars and eighty-four cents, and pay any remaining
income and ((general-assistanee)) ABD cash grant to the
facility for the cost of room and board up to the ADSA room
and board standard; or

(c) When you live in an assisted living facility or
enhanced adult residential center, you are only eligible to
receive a ABD cash grant of thirty-eight dollars and eighty-
four cents, which you keep for your PNA.

(8) Current resource and income standards are located at:
http://www.dshs.wa.gov/manuals/eaz/sections/LongTerm
Care/LTCstandardspna.shtml.

(9) Current PNA and ADSA room and board standards
are located at: http://www.dshs.wa.gov/manuals/eaz/
sections/LongTermCare/ltcstandardsPN Achartsubfile.shtml.

AMENDATORY SECTION (Amending WSR 08-22-052,
filed 11/3/08, effective 12/4/08)

WAC 388-515-1508 How does the department deter-
mine if you are financially eligible for home and commu-
nity based (HCB) services authorized by home and com-
munity services (HCS) and hospice if you are not eligible
for medicaid under a categorically needy (CN) program
listed in WAC 388-515-1507(1)? (1) If you are not eligible
for medicaid under a categorically needy (CN) program listed
in WAC 388-515-1507(1), the department must determine
your eligibility using institutional medicaid rules. This sec-
tion explains how you may qualify using institutional medic-
aid rules.

(2) You must meet the general eligibility requirements
described in WAC 388-513-1315 and 388-515-1506.

(3) You must meet the following resource requirements:

(a) Resource limits described in WAC 388-513-1350.

(b) If you have resources over the standard allowed in
WAC 388-513-1350, the department reduces resources over
the standard by your unpaid medical expenses described in
WAC 388-513-1350 (d), (e) and (f) if you verify these
expenses.

(4) You must meet the following income requirements:
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(a) Your gross nonexcluded income must be at or below
the special income level (SIL) which is three hundred percent
of the federal benefit rate (FBR); or

(b) For home and community based (HCB) service pro-
grams authorized by HCS your gross nonexcluded income is:

(1) Above the special income level (SIL) which is three
hundred percent of the federal benefit rate (FBR); and

(i) Net income is no greater than the medically needy
income level (MNIL). Net income is calculated by reducing
gross nonexcluded income by:

(A) Medically needy (MN) disregards found in WAC
388-513-1345; and

(B) The average monthly nursing facility state rate is five
thousand six hundred and twenty six dollars. This rate will be
updated annually starting October 1, 2012 and each year
thereafter on October 1. This standard will be updated annu-
ally in the long-term care standard section of the EAZ manual
described at http://www.dshs.wa.gov/manuals/eaz/sections/
LongTermCare/L TCstandardspna.shtml.

(5) The department follows the rules in WAC 388-515-
1325, 388-513-1330, and 388-513-1340 to determine avail-
able income and income exclusions.

(6) Current resource and income standards (including the
SIL, MNIL and FBR) for long-term care are found at:
http://www.dshs.wa.gov/manuals/eaz/sections/LongTerm
Care/LTCstandardspna.shtml.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 08-22-052,
filed 11/3/08, effective 12/4/08)

WAC 388-515-1509 How does the department deter-
mine how much of my income I must pay towards the cost
of my care if I am only eligible for home and community
based (HCB) services under WAC 388-515-1508? If you
are only eligible for medicaid under WAC 388-515-1508, the
department determines how much you must pay based upon
the following:

(1) If you are single and living at home as defined in
WAC 388-106-0010, you keep all your income up to the fed-
eral poverty level (FPL) for your personal needs allowance
(PNA).

(2) If you are married living at home as defined in WAC
388-106-0010, you keep all your income up to the medically
needy income level (MNIL) for your PNA.

(3) If you live in an assisted living (AL) facility,
enhanced adult residential center (EARC), or adult family
home (AFH), you:

(a) Keep a PNA from your gross nonexluded income.
The PNA is sixty-two dollars and seventy-nine cents effec-
tive July 1, 2008; and

(b) Pay for your room and board up to the ADSA room
and board standard.

(4) In addition to paying room and board, you may also
have to pay toward the cost of personal care. This is called
your participation. Income that remains after the PNA and
any room and board deduction is reduced by allowable
deductions in the following order:

Emergency
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(a) If you are working, the department allows an earned
income deduction of the first sixty-five dollars plus one-half
of the remaining earned income.

(b) Guardianship fees and administrative costs including
any attorney fees paid by the guardian only as allowed by
chapter 388-79 WAC;

(¢) Current or back child support garnished or withheld
from your income according to a child support order in the
month of the garnishment if it is for the current month. If the
department allows this as deduction from your income, the
department will not count it as your child's income when
determining the family allocation amount;

(d) A monthly maintenance needs allowance for your
community spouse not to exceed that in WAC 388-513-1380
(5)(b) unless a greater amount is allocated as described in
subsection (e) of this section. This amount:

(i) Is allowed only to the extent that you make your
income available to your community spouse; and

(i1) Consists of a combined total of both:

(A) One hundred fifty percent of the two person federal
poverty level. This standard increases annually on July 1
(http://aspe.os.dhhs.gov/poverty/); and

(B) Excess shelter expenses. For the purposes of this sec-
tion, excess shelter expenses are the actual required mainte-
nance expenses for your community spouse's principal resi-
dence. These expenses are determined in the following man-
ner:

(I) Rent, including space rent for mobile homes, plus;

(IT) Mortgage, plus;

(IIT) Taxes and insurance, plus;

(IV) Any required payments for maintenance care for a
condominium or cooperative, ((mius)) plus;

(V) The food assistance standard utility allowance
(SUA) (((fortong-termeare-services-this-is-setat the-standard
utility-allowanee-for-afour-persen-household);)) described in
WAC 388-450-0195 provided the utilities are not included in
the maintenance charges for a condominium or cooperative,
minus;

(VI) The standard shelter allocation. This standard is
based on thirty percent of one hundred fifty percent of the
two person federal poverty level. This standard increases
annually on July 1 (http://aspe.os.dhhs.gov/poverty).

(e) Is reduced by your community spouse's gross count-
able income.

(f) The amount allocated to the community spouse may
be greater than the amount in subsection (d)(ii) only when:

(1) There is a court order approving the higher amount
for the support of your community spouse; or

(i1) A hearings officer determines a greater amount is
needed because of exceptional circumstances resulting in
extreme financial duress.

(g) A monthly maintenance needs amount for each minor
or dependent child, dependent parent, or dependent sibling of
your community or institutional spouse. The amount the
department allows is based on the living arrangement of the
dependent. If the dependent:

(1) Resides with your community spouse, the amount is
equal to one-third of the community spouse allocation as
described in WAC 388-513-1380 (5)(b)(i)(A) that exceeds
the dependent family member's income (child support
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received from a noncustodial parent is considered the child's
income);

(i1) Does not reside with the community spouse, the
amount is equal to the MNIL based on the number of depen-
dent family members in the home less their separate income
(child support received from a noncustodial parent is consid-
ered the child's income).

(h) Your unpaid medical expenses which have not been
used to reduce excess resources. Allowable medical expenses
are described in WAC 388-513-1350.

(1) The total of the following deductions cannot exceed
the SIL (three hundred percent of the FBR):

(i) Personal needs allowance in subsections (1), (2) and
(3)(a) and (b); and

(i) Earned income deduction of the first sixty-five dol-
lars plus one-half of the remaining earned income in subsec-
tion (4)(a); and

(iii) Guardianship fees and administrative costs in sub-
section (4)(b).

(5) You must pay your provider the combination of the
room and board amount and the cost of personal care services
after all allowable deductions.

(6) You may have to pay third party resources described
in WAC 388-501-0200 in addition to the room and board and
participation. The combination of room and board, participa-
tion, and third party resources is the total amount you must
pay.

(7) Current income and resource standards for long-term
care (including SIL, MNIL, FPL, FBR) are located at:
http://www.dshs.wa.gov/manuals/eaz/sections/LongTerm
Care/LTCstandardspna.shtml.

(8) If you are in multiple living arrangements in a month
(an example is a move from an adult family home to a home
setting on HCB services), the department allows you the
highest PNA available based on all the living arrangements
and services you have in a month.

(9) Current PNA and ADSA room and board standards
are located at: http://www.dshs.wa.gov/manuals/eaz/
sections/LongTermCare/ltcstandardsPNAchartsubfile.shtml.

AMENDATORY SECTION (Amending WSR 08-24-069,
filed 12/1/08, effective 1/1/09)

WAC 388-515-1512 What are the financial require-
ments if I am eligible for medicaid under the noninstitu-
tional categorically needy program (CN-P)? (1) You auto-
matically meet income and resource eligibility for DDD
waiver services if you are eligible for medicaid under a cate-
gorically needy program (CN-P) under one of the following
programs:

(a) Supplemental Security Income (SSI) eligibility
described in WAC 388-474-0001. This includes SSI clients
under 1619B status. These clients have medicaid eligibility
determined and maintained by the Social Security Adminis-
tration;

(b) Healthcare for workers with disabilities (HWD)
described in WAC 388-475-1000 through 388-475-1250;

(c) SSI-related CN-P medicaid described in WAC 388-
475-0100 (2)(a) and (b) or meets the requirements in WAC
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388-475-0880 and is CN-P eligible after the income disre-
gards have been applied,;

(d) CN-P medicaid for a child as described in WAC 388-
505-0210 (1), (2), (7) or (8); or

disabled (ABD) cash assistance described in WAC 388-400-

0060.

(2) If you are eligible for a CN-P medicaid program
listed in subsection (1) above, you do not have to pay (partic-
ipate) toward the cost of your personal care and/or habilita-
tion services.

(3) If you are eligible for a CN-P medicaid program
listed in subsection (1) above, you do not need to meet the
initial eligibility income test of gross income at or below the
special income level (SIL), which is three hundred percent of
the federal benefit rate (FBR).

(4) If you are eligible for a CN-P medicaid program
listed in subsection (1), you pay up to the ADSA room and
board standard described in WAC 388-515-1505. Room and
board and long-term care standards are located at http://
www 1.dshs.wa.gov/manuals/eaz/sections/LongTermCare/
LTCstandardspna.shtml.

(a) If you live in an ARC, AFH or DDD group home, you
keep a personal needs allowance (PNA) and use your income
to pay up to the ADSA room and board standard. Effective
January 1, 2009 the PNA is sixty-two dollars and seventy-
nine cents.

(5) If you are eligible for a premium based medicaid pro-
gram such as healthcare for workers with disabilities (HWD),
you must continue to pay the medicaid premium to remain
eligible for that CN-P program.

AMENDATORY SECTION (Amending WSR 08-24-069,
filed 12/1/08, effective 1/1/09)

WAC 388-515-1514 How does the department deter-
mine how much of my income I must pay towards the cost
of my care if I am not eligible for medicaid under a cate-
gorically needy program (CN-P) listed in WAC 388-515-
1512(1)? If you are not eligible for medicaid under a categor-
ically needy program (CN-P) listed in WAC 388-515-
1512(1), the department determines how much you must pay
based upon the following:

(1) If you are an SSl-related client living at home as
defined in WAC 388-106-0010, you keep all your income up
to the SIL (three hundred percent of the FBR) for your per-
sonal needs allowance (PNA).

(2) If you are an SSI-related client and you live in an
ARC, AFH or DDD group home, you:

(a) Keep a personal needs allowance (PNA) from your
gross nonexcluded income. Effective January 1, 2009 the
PNA is sixty-two dollars and seventy-nine cents; and

(b) Pay for your room and board up to the ADSA room
and board rate described in http://www]1.dshs.wa.gov/
manuals/eaz/sections/LongTermCare/LTCstandardspna.
shtml.
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(3) Income that remains after the allocation described in
(2) above, is reduced by allowable deductions in the follow-
ing order:

(a) If you are working, we allow an earned income
deduction of the first sixty-five dollars plus one-half of the
remaining earned income;

(b) Guardianship fees and administrative costs including
any attorney fees paid by the guardian only as allowed by
chapter 388-79 WAC;

(c) Current or back child support garnished from your
income or withheld according to a child support order in the
month of the garnishment if it is for the current month. If we
allow this as deduction from your income, we will not count
it as your child's income when determining the family alloca-
tion amount;

(d) A monthly maintenance needs allowance for your
community spouse not to exceed that in WAC 388-513-1380
(5)(b) unless a greater amount is allocated as described in
subsection (e) of this section. This amount:

(1) Is allowed only to the extent that your income is made
available to your community spouse; and

(i1) Consists of a combined total of both:

(A) One hundred fifty percent of the two person federal
poverty level. This standard increases annually on July 1st
(http://aspe.os.dhhs.gov/poverty/); and

(B) Excess shelter expenses. For the purposes of this sec-
tion, excess shelter expenses are the actual required mainte-
nance expenses for your community spouse's principal resi-
dence. These expenses are determined in the following man-
ner:

(I) Rent, including space rent for mobile homes, plus;

(IT) Mortgage, plus;

(IIT) Taxes and insurance, plus;

(IV) Any required payments for maintenance care for a
condominium or cooperative minus;

(V) The food assistance standard utility allowance (((fer

long-term-eare-services-thisisset-at-the-standardutility-allew-
anee-{(SUA)-forafeur-persen-househeld);)) provided the util-

ities are not included in the maintenance charges for a condo-
minium or cooperative, minus;

(VI) The standard shelter allocation. This standard is
based on thirty percent of one hundred fifty percent of the
two person federal poverty level. This standard increases
annually on July 1st (http://aspe.os.dhhs.gov/poverty); and

(VII) Is reduced by your community spouse's gross
countable income.

(iii) May be greater than the amount in subsection (d)(ii)
only when:

(A) There is a court order approving a higher amount for
the support of your community spouse; or

(B) A hearings officer determines a greater amount is
needed because of exceptional circumstances resulting in
extreme financial duress.

(e) A monthly maintenance needs amount for each minor
or dependent child, dependent parent or dependent sibling of
your community or institutionalized spouse. The amount we
allow is based on the living arrangement of the dependent. If
the dependent:

(i) Resides with your community spouse, the amount is
equal to one-third of the community spouse allocation as
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described in WAC 388-513-1380 (5)(b)(i)(A) that exceeds
the dependent family member's income (child support
received from a noncustodial parent is considered the child's
income);

(i) Does not reside with the community spouse, the
amount is equal to the MNIL based on the number of depen-
dent family members in the home less their separate income
(child support received from a noncustodial parent is consid-
ered the child's income).

() Your unpaid medical expenses which have not been
used to reduce excess resources. Allowable medical expenses
are described in WAC 388-513-1350.

(g) The total of the following deductions cannot exceed
the SIL (three hundred percent of the FBR):

(i) Personal needs allowances in subsection (1) for in
home or subsection (2)(a) in a residential setting; and

(i1) Earned income deduction of the first sixty-five dol-
lars plus one-half of the remaining earned income in subsec-
tion (3)(a); and

(iii) Guardianship fees and administrative costs in sub-
section (3)(b).

(4) If you are eligible for ((general-assistanee-expedited

aged/blind/disabled-eriterta-deseribedin—-WAC388-505-
0+H16¢6);)) aged. blind or disabled (ABD) cash assistance
described in WAC 388-400-0060 you do not participate in
the cost of personal care and you may keep the following:

(a) When you live at home, you keep the cash grant
amount authorized under the ((general-assistanee)) ABD cash
program;

(b) When you live in an AFH, you keep a PNA of thirty-
eight dollars and eighty-four cents, and pay any remaining
income and ((general-assistanee)) ABD cash grant to the
facility for the cost of room and board up to the ADSA room
and board standard described in http://www1.dshs.wa.
gov/manuals/eaz/sections/LongTermCare/LTCstandards
pna.shtml; or

(c) When you live in an ARC or DDD group home, you
are only eligible to receive a cash grant of thirty-eight dollars
and eighty-four cents which you keep for your PNA.

(5) The combination of the room and board amount and
the cost of personal care and/or habilitation services (partici-
pation) after all allowable deductions have been considered is
called your total responsibility. You pay this amount to the
ARC, AFH or DDD group home provider.

AMENDATORY SECTION (Amending WSR 08-11-047,
filed 5/15/08, effective 6/15/08)

WAC 388-515-1540 Medically needy residential
waiver (MNRW) effective March 17, 2003 through
March 31. 2012. Effective 4/1/2012 home and community
based services authorized by home and community services
(HCS) combines the categorically needy and medically
needy programs described in WAC 388-515-1505 and 388-
515-1508.

This section describes the financial eligibility require-
ments for waiver services under the medically needy residen-
tial waiver (MNRW) and the rules used to determine a client's
responsibility in the total cost of care.

Emergency

Washington State Register, Issue 12-09

(1) To be eligible for MNRW, a client must meet the fol-
lowing conditions:

(a) Does not meet financial eligibility for medicaid per-
sonal care or the COPES program,;

(b) Is eighteen years of age or older;

(c) Meets the SSI related criteria described in WAC 388-
475-0050;

(d) Requires the level of care provided in a nursing facil-
ity as described in WAC 388-106-0355;

(e) In the absence of waiver services described in WAC
388-106-0400, would continue to reside in a medical facility
as defined in WAC 388-513-1301, or will likely be placed in
one within the next thirty days;

(f) Has attained institutional status as described in WAC
388-513-1320;

(g) Has been determined to be in need of waiver services
as described in WAC 388-106-0410;

(h) Lives in one of the following department-contracted
residential facilities:

(i) Licensed adult family home (AFH);

(i1) Assisted living (AL) facility; or

(iii) Enhanced adult residential care (EARC) facility.

(1) Is not subject to a penalty period of ineligibility for
the transfer of an asset as described in WAC 388-513-1363,
388-513-1364, 388-513-1365 and 388-513-1366; and

(j) Meets the resource and income requirements
described in subsections (2) through (6).

(2) The department determines a client's nonexcluded
resources under MNRW as described in WAC 388-513-
1350;

(3) Nonexcluded resources, after disregarding excess
resources described in (4), must be at or below the resource
standard described in WAC 388-513-1350 (1) and (2).

(4) In determining a client's resource eligibility, the
department disregards excess resources above the standard
described in subsection (3) of this section:

(a) In an amount equal to incurred medical expenses
such as:

(i) Premiums, deductibles, and co-insurance/co-payment
charges for health insurance and medicare premiums;

(i1) Necessary medical care recognized under state law,
but not covered under the state's medicaid plan; or

(iii) Necessary medical care covered under the state's
medicaid plan.

(b) As long as the incurred medical expenses:

(1) Are not subject to third-party payment or reimburse-
ment;

(ii) Have not been used to satisfy a previous spend down
liability;

(iii)) Have not previously been used to reduce excess
resources;

(iv) Have not been used to reduce client responsibility
toward cost of care; and

(v) Are amounts for which the client remains liable.

(5) The department determines a client's countable
income under MNRW in the following way:

(a) Considers income available described in WAC 388-
513-1325 and 388-513-1330 (1), (2), and (3);

(b) Excludes income described in WAC 388-513-1340;

(c) Disregards income described in WAC 388-513-1345;
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(d) Deducts monthly health insurance premiums, except
medicare premiums.

(6) If the client's countable income is:

(a) Less than the residential facility's department-con-
tracted rate, based on an average of 30.42 days in a month the
client may qualify for MNRW subject to availability per
WAC 388-106-0435;

(b) More than the residential facility's department-con-
tracted rate, based on an average of 30.42 days in a month the
client may qualify for MNRW when they meet the require-
ments described in subsections (7) through (9), subject to
availability per WAC 388-106-0435.

(7) The portion of a client's countable income over the
department-contracted rate is called "excess income."

(8) A client who meets the requirements for MNRW
chooses a three or six month base period. The months must be
consecutive calendar months.

(9) A client who has or will have "excess income" is not
eligible for MNRW until the client has medical expenses
which are equal in amount to that excess income. This is the
process of meeting "spenddown." The excess income from
each of the months in the base period is added together to
determine the total "spenddown" amount.

(10) Medical expenses described in subsection (4) of this
WAC may be used to meet spenddown if not already used in
subsection (4) of this WAC to disregard excess resources or
to reduce countable income as described in subsection (5)(d).

(11) In cases where spenddown has been met, medical
coverage begins the day services are authorized.

(12) The client's income that remains after determining
available income in WAC 388-513-1325 and 388-513-1330
(1), (2), (3) and excluded income in WAC 388-513-1340 is
paid towards the cost of care after deducting the following
amounts in the order listed:

(a) An earned income deduction of the first sixty-five
dollars plus one-half of the remaining earned income;

(b) Personal needs allowance (PNA) described in WAC
388-515-1505. (Long-term care standards can be found at
http://www1.dshs.wa.gov/manuals/eaz/sections/LongTerm
Care/LTCstandardspna.shtml);

(c) Medicare and health insurance premiums not used to
meet spenddown or reduce excess resources described in
WAC 388-513-1350;

(d) Incurred medical expenses described in (4) not used
to meet spenddown or reduce excess resources described in
WAC 388-513-1350.

AMENDATORY SECTION (Amending WSR 07-03-087,
filed 1/18/07, effective 2/18/07)

WAC 388-515-1550 Medically needy in-home waiver
(MNIW) effective May 1, 2004 through March 31. 2012.
Effective 4/1/2012 home and community based services
authorized by home and community services (HCS) com-
bines the categorically needy and medically needy programs
described in WAC 388-515-1505 and 388-515-1508.

This section describes the financial eligibility require-
ments for waiver services under the medically needy in-home
waiver (MNIW) and the rules used to determine a client's
responsibility in the total cost of care.
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(1) To be eligible for MNIW, a client must:

(a) Not meet financial eligibility for medicaid personal
care or the COPES program;

(b) Be eighteen years of age or older;

(c) Meet the SSI-related criteria described in WAC 388-
475-0050(1);

(d) Require the level of care provided in a nursing facil-
ity as described in WAC 388-106-0355;

(e) In the absence of waiver services described in WAC
388-106-0500, continue to reside in a medical facility as
defined in WAC 388-513-1301, or will likely be placed in
one within the next thirty days;

(f) Have attained institutional status as described in
WAC 388-513-1320;

(g) Have been determined to be in need of waiver ser-
vices as described in WAC 388-106-0510;

(h) Be able to live at home with community support ser-
vices and choose to remain at home;

(1) Not be subject to a penalty period of ineligibility for
the transfer of an asset as described in WAC 388-513-1363,
388-513-1364, 388-513-1365 and 388-513-1366; and

(j) Meet the resource and income requirements described
in subsections (2) through (6) of this section.

(2) The department determines a client's nonexcluded
resources under MNIW as described in WAC 388-513-1350.

(3) Nonexcluded resources, after disregarding excess
resources described in subsection (4) of this section, must be
at or below the resource standard described in WAC 388-
513-1350.

(4) In determining a client's resource eligibility, the
department disregards excess resources above the standard
described in subsection (3) of this section:

(a) In an amount equal to incurred medical expenses
such as:

(i) Premiums, deductibles, and co-insurance/co-payment
charges for health insurance and medicare premiums;

(1) Necessary medical care recognized under state law,
but not covered under the state's medicaid plan; or

(iii) Necessary medical care covered under the state's
medicaid plan.

(b) As long as the incurred medical expenses:

(1) Are not subject to third-party payment or reimburse-
ment;

(i1) Are not the result of medical and remedial care
expenses that were incurred as the result of imposition of a
transfer of asset penalty described in WAC 388-513-1363,
388-513-1364 and 388-513-1365.

(iii) Have not been used to satisfy a previous spenddown
liability;

(iv) Have not previously been used to reduce excess
resources;

(v) Have not been used to reduce client responsibility
toward cost of care; and

(vi) Are amounts for which the client remains liable.

(5) The department determines a client's countable
income under MNIW in the following way:

(a) Considers income available described in WAC 388-
513-1325 and 388-513-1330 (1), (2), and (3);

(b) Excludes income described in WAC 388-513-1340;

(c) Disregards income described in WAC 388-513-1345;
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(d) Deducts monthly health insurance premiums, except
medicare premiums, not used to reduce excess resources in
subsection (4) of this section;

(e) Allows an income deduction for a nonapplying
spouse, equal to the one person medically needy income level
(MNIL) less the nonapplying spouse's income, if the nonap-
plying spouse is living in the same home as the applying per-
son.

(6) A client whose countable income exceeds the MNIL
may become eligible for MNIW:

(a) When they have or expect to have medical expenses
to offset their income which is over the MNIL; and

(b) Subject to availability in WAC 388-106-0535.

(7) The portion of a client's countable income over the
MNIL is called "excess income."

(8) A client who has or will have "excess income" is not
eligible for MNIW until the client has medical expenses
which are equal in amount to that excess income. This is the
process of meeting "spenddown." The excess income from
each of the months in the base period is added together to
determine the total "spenddown" amount.

(9) The following medical expenses may be used to meet
spenddown if not already used in subsection (4) of this sec-
tion to disregard excess resources or to reduce countable
income as described in subsection (5)(d) of this section:

(a) An amount equal to incurred medical expenses such
as:

(i) Premiums, deductibles, and co-insurance/co-payment
charges for health insurance and medicare premiums;

(1) Necessary medical care recognized under state law,
but not covered under the state's medicaid plan; and

(iii) Necessary medical care covered under the state's
medicaid plan.

(b) The cost of waiver services authorized during the
base period.

(c) As long as the incurred medical expenses:

(i) Are not subject to third-party payment or reimburse-
ment;

(i1) Are not the result of medical and remedial care
expenses that were incurred as the result of imposition of a
transfer of asset penalty described in WAC 388-513-1363,
388-513-1364 and 388-513-1365.

(iii) Have not been used to satisfy a previous spenddown
liability;

(iv) Have not been used to reduce client responsibility
toward cost of care; and

(v) Are amounts for which the client remains liable.

(10) Eligibility for MNIW is effective the first full month
the client has met spenddown.

(11) In cases where spenddown has been met, medical
coverage and MNIW begin the day services are authorized.

(12) A client who meets the requirements for MNIW
chooses a three or six month base period. The months must be
consecutive calendar months.

(13) The client's income that remains after determining
available income in WAC 388-513-1325 and 388-513-1330
(1), (2), (3) and excluded income in WAC 388-513-1340 is
paid towards the cost of care after deducting the following
amounts in the order listed:
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(a) An earned income deduction of the first sixty-five
dollars plus one-half of the remaining earned income;

(b) Personal needs allowance (PNA) in an amount equal
to the one-person federal poverty level (FPL) described in
WAC 388-478-0075(4);

(c) Medicare and health insurance premiums not used to
meet spenddown or reduce excess resources;

(d) Incurred medical expenses described in subsection
(4) of this section not used to meet spenddown or reduce
excess resources.
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EMERGENCY RULES
DEPARTMENT OF REVENUE
[Filed April 5, 2012, 8:48 a.m., effective April 5, 2012, 8:48 a.m.]

Effective Date of Rule: Immediately.

Purpose: WAC 458-20-273 (Rule 273) explains the cost
recovery incentive program for renewable energy systems.
Rule 273 is amended to provide appeal rights to a determina-
tion by the department of revenue regarding a: (1) Revoca-
tion or denial of approval to certify a renewable energy sys-
tem for eligibility in the incentive payment program or (2)
revocation or denial of approval to certify a module, inverter,
or blade as manufactured in Washington state for purposes of
increased factors in calculating the amount of incentive pay-
ments. There are no changes from the previous emergency
rule filed December 9, 2011, under WSR 12-01-019.

Citation of Existing Rules Affected by this Order:
Amending WAC 458-20-273 Renewable energy system cost
recovery.

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060.

Other Authority: RCW 34.05.350.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Taxpayers need to be aware of
their appeal rights and responsibilities if the department
denies certification or intends to revoke certification.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.
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Date Adopted: April 5, 2012.
Alan R. Lynn
Rules Coordinator

AMENDATORY SECTION (Amending WSR 10-17-004,
filed 8/5/10, effective 9/5/10)

WAC 458-20-273 Renewable energy system cost
recovery. (1) Introduction. This section explains the
renewable energy system cost recovery program provided in
RCW 82.16.110 through 82.16.140. This program authorizes
a customer investment cost recovery incentive payment
(incentive payment) to help offset the costs associated with
the purchase and use of renewable energy systems located in
Washington state that produce electricity. Qualified renew-
able energy systems include:

* Solar energy systems;

» Wind generators; and

» Certain types of anacrobic digesters that process
manure from livestock into biogas and dried manure using
microorganisms in a closed oxygen-free container, in which
the biogas (such as methane) fuels a generator that creates
electricity.

(a) Any individual, business, local government, or par-
ticipant in a qualifying community solar project that pur-
chases and uses or supports such a system may apply for an
incentive payment from the light and power business that
serves the property. Neither a state governmental entity nor a
federal governmental entity can participate in the incentive
payment program.

(b) Participation by a light and power business in this
incentive payment program is discretionary.

(¢) No incentive payment may be made for kilowatt-
hours generated before July 1, 2005, or after June 30, 2020.
The right to earn tax credits under this section expires June
30, 2020. Credits may not be claimed after June 30, 2021.

(2) Definitions. The definitions in this section apply
throughout this section unless the context clearly requires
otherwise.

(a) "Administrator" means an owner and assignee of a
community solar project defined in (c)(i) and (iii) of this sub-
section, that is responsible for applying for the investment
cost recovery incentive on behalf of the other owners and per-
forming such administrative tasks on behalf of the other own-
ers as may be necessary; such as receiving investment cost
recovery incentive payments, and allocating and paying
appropriate amounts of such payments to other owners.

(b) "Applicant" has the following three meanings in this
definition.

(i) For other than community solar projects, applicant
means an individual, business, or local government, that
owns the renewable energy system that qualifies under the
definition of "customer-generated electricity."

(i1) For purposes of a community solar project defined in
(c)(i) or (iii) of this subsection, the administrator, defined in
(a) of this subsection, is the applicant.

(iii) For purposes of a utility-owned community solar
project defined in (c)(ii) of this subsection, the utility will act
as the applicant for its ratepayers that provide financial sup-
port to participate in the project.

WSR 12-09-002

(c) "Community solar project" means any one of the
three definitions, below:

(i) A solar energy system located in Washington state
that is capable of generating up to seventy-five kilowatts of
electricity and is owned by local individuals, households,
nonprofit organizations, or nonutility businesses that is
placed on the property owned in fee simple by a cooperating
local governmental entity that is not in the light and power
business or in the gas distribution business.

(i1) A utility-owned solar energy system located in
Washington state that is capable of generating up to seventy-
five kilowatts of electricity and that is voluntarily funded by
the utility's ratepayers where, in exchange for their financial
support, the utility gives contributors a payment or credit on
their utility bill for their share of the value of the electricity
generated by the solar energy system.

(iii) A solar energy system located in Washington state,
placed on the property owned in fee simple by a cooperating
local governmental entity that is not in the light and power
business or in the gas distribution business, that is capable of
generating up to seventy-five kilowatts of electricity, and that
is owned by a company whose members are each eligible for
an investment cost recovery incentive payment for the same
customer-generated electricity as defined in (e) of this sub-
section.

(A) The cooperating local governmental entity that owns
the property on which the solar energy system is located may
also be a member of the company.

(B) A member may hold an interest in the company con-
stituting ownership of either a portion of the solar energy sys-
tem or a portion of the value of the electricity generated by
the solar energy system, or both.

(d) For purposes of "community solar project” as defined
in (c) of this subsection, the following definitions apply.

(1) "Capable of generating up to seventy-five kilowatts of
electricity" means that the solar energy system will qualify if
it generates seventy-five kilowatts of electricity or less. If the
solar energy system or a community solar project produces
more than seventy-five kilowatts the entire project is ineligi-
ble for the incentive payment program.

(i1) "Company" means an entity that is:

(A)(I) A limited liability company created under the laws
of Washington state;

(IT) A cooperative formed under chapter 23.86 RCW; or

(ITIT) A mutual corporation or association formed under
chapter 24.06 RCW; and

(B) Not a "utility" as defined in (d)(v) of this subsection.

(iii) "Local individuals, households, nonprofit organiza-
tions, or nonutility businesses" mean individuals, house-
holds, nonprofit organizations, or nonutility businesses that
are:

* Located within the service area of the light and power
business where the renewable energy system is located; and

* Residents of Washington state.

(iv) "Nonprofit organization" means an organization
exempt from taxation under 26 U.S.C. Sec. 501 (¢)(3) of the
federal Internal Revenue Code of 1986, as amended, as of
January 1, 2009.

(v) "Owned in fee simple" means an interest in land that
is the broadest property interest allowed by law.
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(vi) "Utility" means a light and power business, an elec-
tric cooperative, or a mutual corporation that provides elec-
tricity service.

(e) "Customer-generated electricity” means the alternat-
ing current electricity that is generated from a renewable
energy system located in Washington state, that is installed
on an individual's, businesses', local government's or utility's
real property and the real property involved is served by a
light and power business.

(1) Except for utility-owned community solar systems, a
system located on a leasehold interest does not qualify under
this definition. For a community solar project requiring the
cooperation of a local governmental entity, the cooperating
local governmental entity must own in fee simple the real
property on which the solar energy system is located to qual-
ify as "customer-generated electricity." A leasehold interest
held by a cooperating local governmental entity will not qual-
ify. However, for nonutility community solar projects, a solar
energy system located on land owned in fee simple by a
cooperating local governmental entity that is leased to local
individuals, households, nonprofit organizations, nonutility
businesses or companies will qualify as "customer-generated
electricity."

(1) Except for a utility-owned solar energy system that is
voluntarily funded by the utility's ratepayers, "customer-gen-
erated electricity" does not include electricity generated by a
light and power business with greater than one thousand
megawatt hours of annual sales or a gas distribution business.

(f) "Local governmental entity" means any unit of local
government of Washington state including, but not limited
to:

e Counties;

« Cities;

* Towns;

* Municipal corporations;

* Quasi-municipal corporations;

* Special purpose districts;

« Public stadium authorities; or

* Public school districts.

"Local governmental entity" does not include a state or
federal governmental entity, such as a:

* State park;

* State-owned building;

* State-owned university;

* State-owned college;

* State-owned community college; and

* Federal-owned building.

(g) "Light and power business" means the business of
operating a plant or system of generation, production or dis-
tribution of electrical energy for hire or sale and/or for the
wheeling of electricity for others.

(h) "Gas distribution business" means the business of
operating a plant or system for the production or distribution
for hire or sale of gas, whether manufactured or natural.

(i) "Photovoltaic cell" means a device that converts light
directly into electricity without moving parts.

(j) "Renewable energy system" means:

* A solar energy system used in the generation of elec-
tricity;
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* An anaerobic digester that processes livestock manure
into biogas and dried manure using microorganisms in a
closed oxygen-free container, in which the biogas (such as
methane) fuels a generator that creates electricity; or

» A wind generator used for producing electricity.

(k) "Solar energy system" means any device or combina-
tion of devices or elements that rely upon direct sunlight as an
energy source for use in the generation of electricity.

(1) "Solar inverter" means the device used to convert
direct current to alternating current in a photovoltaic cell sys-
tem.

(m) "Solar module" means the smallest nondivisible self-
contained physical structure housing interconnected photo-
voltaic cells and providing a single direct current electrical
output.

(3) Who may receive an incentive payment? Any of
the following may receive an incentive payment:

(a) An individual, business, or local governmental entity,
not in a light and power business or in a gas distribution busi-
ness owning a qualifying renewable energy system; or

(b) A participant in a community solar project with an
ownership interest in the:

* Solar energy system;

* Company that owns the solar energy system; or

* Value of the electricity produced by the solar energy
system.

(4) Must you be a customer of a light and power busi-
ness to be a recipient of an incentive payment? Yes, only
owners of qualifying renewable energy systems located on
interconnected properties belonging to customers of a light
and power business are eligible to receive incentive pay-
ments. This is because the electricity generated by the
renewable energy system must be able to be transformed or
transmitted for entry into or operated in parallel with electric-
ity transmission and distribution systems. In the case of com-
munity solar projects, the land on which the renewable
energy system is located may be owned in fee simple by a
local governmental entity or owned in fee simple or leased by
a utility and they will be the customer of the light and power
business.

(5) To whom do I apply? An applicant must apply to
the light and power business serving the real property on
which the renewable energy system is located. The applicant
applies for an incentive payment based on customer-gener-
ated electricity during each fiscal year beginning on July 1st
and ending on June 30th. Participation by a light and power
business in the cost recovery incentive program is voluntary.
An applicant should first contact their light and power busi-
ness to verify that it is participating

(6) Do I need a certification before applying to the
light and power business? Before submitting the first appli-
cation to the light and power business for the incentive pay-
ment allowed under this section, the applicant must submit to
the department of revenue a certification request in a form
and manner prescribed by the department of revenue.

(a) There are two forms for this certification found at the
department of revenue's web site at www.dor.wa.gov, enti-
tled:

* Community Solar Project Renewable Energy System
Cost Recovery Certification; and



Washington State Register, Issue 12-09

» Renewable Energy System Cost Recovery Certifica-
tion.

(b) The department of revenue will evaluate these certi-
fication requests with assistance from the climate and rural
energy development center at the Washington State Univer-
sity.

(c) In the case of community solar projects:

* Only one certification can be obtained for each system;

* Applicants may rely upon a prior issued certification of
the system;

* The administrator must apply for the certification if it is
a community solar project placed on property owned by a
cooperating local government and owned by individuals,
households, nonprofit organizations, or nonutility businesses;

* The company acting as an administrator must apply for
the certification if it is a community solar project placed on
property owned by a cooperating local government and
owned by a company; and

* The utility acting as administrator must apply for the
certification if it is a utility-owned community solar project
on property owned or leased by the utility.

(d) Property purchased with existing system. Except
for community solar projects, if an applicant has just pur-
chased a property with a certified renewable energy system,
the applicant must reapply for certification as the new owner
with the department of revenue.

(e) Requirements of the certification request. This
certification request must contain, but is not limited to, the
following information:

(1) The name and address of the applicant and location of
the renewable energy system:

(A) If the applicant is an administrator of a community
solar project, the certification request must also include the
current name and address of each of the participants in the
community solar project.

(B) If the applicant is a company that owns a community
solar project that is acting as an administrator, the certifica-
tion request must also include the current name and address
of each member of the company that is a participant in the
community solar project.

(i1) The applicant's tax registration number;

(iii)) Confirmation that the electricity produced by the
applicant meets the definition of "customer-generated elec-
tricity” and that the renewable energy system produces elec-
tricity with:

(A) Any solar inverters and solar modules manufactured
in Washington state;

(B) A wind generator powered by blades manufactured
in Washington state;

(C) A wind generator with an inverter manufactured in
Washington state;

(D) A solar inverter manufactured in Washington state;

(E) A solar module manufactured in Washington state;

(F) Solar or wind equipment manufactured outside of
Washington state; or

(G) An anaerobic digester which processes manure from
livestock into biogas and dried manure using microorganisms
in a closed oxygen-free container, in which the biogas (such
as methane) fuels a generator that creates electricity.
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(iv) Confirmation that the electricity can be transformed
or transmitted for entry into or operation in parallel with the
electricity transmission and distribution systems;

(v) The date that the local jurisdiction issued its final
electrical permit on the renewable energy system; and

(vi) A statement that the applicant understands that this
information is true, complete, and correct to the best of appli-
cant's knowledge and belief under penalty of perjury.

(f) Response from the department of revenue. Within
thirty days of receipt of the certification the department of
revenue must notify the applicant whether the renewable
energy system qualifies for an incentive payment under this
section. This notification may be delivered by either mail or
electronically as provided in RCW 82.32.135.

(i) The department of revenue may consult with the cli-
mate and rural energy development center to determine eligi-
bility for the incentive.

(ii) System certifications and the information contained
therein are subject to disclosure under RCW 82.32.330
(3)(m).

(g) What happens if the department of revenue noti-
fies me that the original certification does not qualify for
an incentive payment or upon notice of intent to revoke
approval of certification?

(i) If the department of revenue finds the certification

does not qualify for an incentive payment, it will notify you
of the reasons why and advise you how you may appeal the
decision if you disagree with their reason.

(i) Any appeal must be served on the department of rev-
enue within thirty days of the notice of intention to disap-
prove or revoke approval of certification or the decision will
be final.

(7) How often do I apply to the light and power busi-
ness? You must annually apply by August 1st of each year to
the light and power business serving the location of your
renewable energy system. The incentive payment applied for
covers the production of electricity by the system between
July 1st and June 30th of each prior fiscal year.

(8) What about the application to the light and power
business? The department of revenue has two application
forms for use by customers when applying for the incentive
payment with their light and power business. These applica-
tions are found at the department of revenue's web site at
www.dor.wa.gov, entitled:

* Community Solar Project Renewable Energy System
Cost Recovery Annual Incentive Payment Application; and

* Renewable Energy System Cost Recovery Annual
Incentive Payment Application.

However, individual light and power businesses may
create their own forms or use the department of revenue's
form in conjunction with their additional addendums.

(a) Information required on the application to the
light and power business. The application must include, but
is not limited to, the following information:

(1) The name and address of the applicant and location of
the renewable energy system:

(A) If the applicant is an administrator of a community
solar project, the application must also include the current
name and address of each of the participants in the commu-
nity solar project.
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(B) If the applicant is a company that owns a community
solar project that is acting as an administrator, the application
must also include the current name and address of each mem-
ber of the company that is a participant in the community
solar project.

(C) If the applicant is the utility involved with a utility-
owned community solar project that is acting as an adminis-
trator, the application must also include the current name and
address of each customer-ratepayer participating in the com-
munity solar project.

(ii) The applicant's tax registration number;

(iii) The date of the notification from the department of
revenue stating that the renewable energy system is eligible
for the incentives under this section;

(iv) A statement of the amount of gross kilowatt-hours
generated by the renewable energy system in the prior fiscal
year; and

(v) A statement that the applicant understands that this
information is provided to the department of revenue in
determining whether the light and power business correctly
calculates its credit allowed for customer incentive payments
and that the statements are true, complete, and correct to the
best of applicant's knowledge and belief under penalty of per-
jury.

(b) Light and power business response. Within sixty
days of receipt of the incentive payment application the light
and power business serving the location of the system must
notify the applicant in writing whether the incentive payment
will be authorized or denied.

(1) The light and power business may consult with the
climate and rural energy development center to determine eli-
gibility for the incentive payment.

(i1) Incentive payment applications and the information
contained therein are subject to disclosure under RCW
82.32.330 (3)(m).

(c) Light and power business may verify initial certi-
fication of system. Your light and power business has the
authority to verify and make separate determinations on the
matters covered in your earlier certification with the depart-
ment of revenue. If your light and power business finds the
certification process made an error in determining whether
your renewable energy system's generated electricity can be
transformed or transmitted for entry into or operation in par-
allel with the electricity transmission and distribution sys-
tems, then the determination by the light and power business
will be controlling and it has the authority to decertify your
system.

(9) What are the possible procedures an applicant
and their light and power business may follow in setting
up incentive payments? This subsection first discusses rec-
ommended procedures an applicant should follow when
requesting that the light and power businesses set up an appli-
cant's incentive payments and second discusses the possible
procedures the light and power business may follow.

(a) Steps an applicant may take include, but are not
limited to:

» Contacting their light and power business to ask
whether it is participating and what application procedures

apply;
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» Submitting an application to the light and power busi-
ness that serves their property;

* Submitting to the light and power business proof that
the applicant's renewable energy system is certified by the
department of revenue for the incentive payment program,;

* Submitting to the light and power business a copy of
the approved certification and letter from the department of
revenue; and

» Signing an agreement that the light and power business
will provide to the applicant.

(b) Steps the applicant's local light and power busi-
ness may take include, but are not limited to:

* Sending a utility serviceman to inspect the system;

* Installing an electric production meter if one meeting
its specifications is not already installed since a meter is
required to properly measure production;

 Reading the applicant's production meter at least annu-
ally;

* Processing the annual incentive payment;

* Notifying the applicant within sixty days whether the
incentive payment is authorized or denied;

* Calculating annual production payments based on the
meter reading or readings made prior to the accounting date
of July 1st; and

* Sending the applicant's incentive payment check on or
before December 15th; and

* Alternatively, the light and power business may credit
the applicant's account on or before December 15th.

However, if the applicant is a net generator, that appli-
cant must be paid by check. Net generator means the mea-
sured difference, in kilowatt-hours between the electricity
supplied to a power and light business' customer and the elec-
tricity generated by the same customer from the renewable
energy system and delivered to the light and power business
at the same point of interconnection that is in excess of the
electricity used at the same location.

(10) How may the procedures differ with my light
and power business when dealing with a utility-owned
solar energy system? A utility-owned community solar
project is voluntarily funded by ratepayers of the specific
light and power business offering the program. Only cus-
tomer-ratepayers of that utility may participate in the pro-
gram. In exchange for a customer's support the utility gives
contributors a payment or credit on their utility bill for the
value of the electricity produced by the project. It is impor-
tant that the customer-ratepayer realize when contributing to
this program, they are in effect investing in the utility to
receive a stated "value." This value is defined in the agree-
ment between the customer-ratepayer and the utility and this
agreement is a contract. Customer-ratepayers need to protect
their interest in this investment the same as a person would in
any other investment.

(11) What is the formal agreement between the appli-
cant and the light and power business? The formal agree-
ment between the applicant and the light and power business
serving the property governs the relationship between the
parties. This document may:

» Contain the necessary safety requirements and inter-
connection standards;
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* Allow the light and power business the contractual
right to review the applicant's substantiation documents for
four years, upon five working days' notice;

* Allow the light and power business the contractual
right to assess against the applicant, with interest, for any
overpayment of incentive payments;

* Delineate any extra metering costs for an electric pro-
duction meter to be installed on the applicant's property;

* Contain a statement allowing the department of reve-
nue to send proof of the applicant's system certification elec-
tronically to applicant's light and power business, which will
include the applicant's department of revenue taxpayer's
identification number;

» Contain other information required by the light and
power business to effectuate and properly process the appli-
cant's incentive payment; and

* In the case of a utility-owned solar energy system, con-
tain a detailed description of the "value" the customer-rate-
payer will receive in consideration of the financial support
given to the utility.

(12) Must the renewable energy system be owned or
can it be leased? The renewable energy system must be
owned by the individual, business, local governmental entity,
utility in a utility-owned renewable energy system, local indi-
viduals, households, nonprofit organizations or nonutility
business in a community-solar project, or company in a com-
pany-owned system. Leasing a renewable energy system
does not constitute ownership.

(13) Must you keep records regarding your incentive
payments? Applicants receiving incentive payments must
keep and preserve, for a period of five years, suitable records
as may be necessary to determine the amount of incentive
applied for and received.

(a) Examination of records. Such records must be open
for examination at any time upon notice by the light and
power business that made the payment or by the department
of revenue.

(b) Overpayment. If upon examination of any records
or from other information obtained by the light and power
business or department of revenue it appears that an incentive
has been paid in an amount that exceeds the correct amount
of incentive payable, the light and power business may assess
against the person the amount found to have been paid in
excess of the correct amount of the incentive payment. Inter-
est will be added to that amount in the manner that the depart-
ment of revenue assesses interest upon delinquent tax under
RCW 82.32.050.

(¢) Underpayment. If it appears that the amount of
incentive paid is less than the correct amount of incentive
payable, the light and power business may authorize addi-
tional payment.

(14) How is an incentive payment computed? The
computation for the incentive payment involves a base rate
that is multiplied by an economic development factor deter-
mined by the amount of the system's manufacture in Wash-
ington state to determine the incentive payment rate. The
incentive payment rate is then multiplied by the system's
gross kilowatt-hours generated to determine the incentive
payment.
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(a) Determining the base rate. The first step in com-
puting the incentive payment is to determine the correct base
rate to apply, specifically:

« Fifteen cents per economic development kilowatt-hour;
or

* Thirty cents per economic development kilowatt-hour
for community solar projects.

If requests for incentive payments exceed the amount of
funds available for credit to the participating light and power
business, the incentive payments must be reduced propor-
tionately.

(b) Economic development factors. For the purposes
of this computation, the base rate paid for the investment cost
recovery incentive may be multiplied by the following eco-
nomic development factors:

(i) For customer-generated electricity produced using
solar modules manufactured in Washington state, two and
four-tenths;

(ii) For customer-generated electricity produced using a
solar or a wind generator equipped with an inverter manufac-
tured in Washington state, one and two-tenths;

(iii) For customer-generated electricity produced using
an anaerobic digester, or by other solar equipment or using a
wind generator equipped with blades manufactured in Wash-
ington state, one; and

(iv) For all other customer-generated electricity pro-
duced by wind, eight-tenths.

(c) What if a solar system has both a module and
inverter manufactured in Washington state or a wind
generator has both blades and inverter manufactured in
Washington state? In these two situations the above-
described economic development factors are added together.
For example, if your system is solar and has both solar mod-
ules and an inverter manufactured in Washington state, you
would compute your incentive payment by using the factor
three and six-tenths (3.6) (computed 2.4 plus 1.2). Therefore,
you would multiply either the fifteen cent or thirty cent base
rate by three and six-tenths (3.6) to get your incentive pay-
ment rate and then multiple this by the gross kilowatt-hours
generated to get the incentive payment amount. Further, if
your wind generator has both blades and an inverter manufac-
tured in Washington state you would multiply the fifteen
cents base rate by two and two-tenths (2.2) (computed 1.0
plus 1.2) to get your incentive payment rate and then multiply
this by the kilowatt-hours generated to get the incentive pay-
ment amount.

(d) Tables for use in computation. The following
tables describe the computation of the incentive payment
using the appropriate base rate and then multiplying it by the
applicable economic development factors to determine the
incentive payment rate. The incentive payment rate is then
multiplied by the gross kilowatt-hours generated. The actual
incentive payment you receive must be computed using your
renewable energy system's actual measured gross electric
kilowatt-hours generated.
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Annual Incentive Payment Calculation Table for Noncommunity Projects

Customer-generated power
applicable factors

Base rate (0.15) multiplied
by applicable factor equals
incentive payment rate

Gross kilowatt-hours
generated

Incentive payment amount
equals incentive payment
rate multiplied by
kilowatt-hours generated

Solar modules manufactured
in Washington state

Factor: 2.4 (two and four-
tenths)

$0.36

Solar or wind generating
equipment with an inverter
manufactured in Washington
state

Factor: 1.2 (one and two-
tenths)

$0.18

Anaerobic digester or other
solar equipment or wind gen-
erator equipped with blades
manufactured in Washington
state

Factor: 1.0 (one)

$0.15

All other electricity produced
by wind
Factor: 0.8 (cight-tenths)

$0.12

Both solar modules and
inverters manufactured in
Washington state.
Factor: (2.4+1.2)=3.6

$0.54

Wind generator equipment
with both blades and inverter
manufactured in Washington
state.

Factor: (1.0 +1.2)=2.2

$0.33

Annual Incentive Payment Calculation Table for Community Solar

Projects

Customer-generated power
applicable factors

Base rate (0.30) multiplied
by applicable factor equals
incentive payment rate

Gross kilowatt-hours
generated

Incentive payment amount
equals incentive payment
rate multiplied by
kilowatt-hours generated

Solar modules manufactured
in Washington state

Factor: 2.4 (two and four-
tenths)

$0.72

Solar equipment with an
inverter manufactured in
Washington state

Factor: 1.2 (one and two-
tenths)

$0.36

Other solar equipment
Factor: 1.0 (one)

$0.30
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Customer-generated power
applicable factors

Base rate (0.30) multiplied
by applicable factor equals
incentive payment rate

Incentive payment amount
equals incentive payment
rate multiplied by
kilowatt-hours generated

Gross kilowatt-hours
generated

Both solar modules and

$1.08

inverters manufactured in
Washington state.
Factor: (2.4+1.2)=3.6

(e) Examples to illustrate how incentive payments are
calculated. Assume for the following ten examples that the
renewable energy system involved generates 2,500 kilowatt-
hours.

(1) If a noncommunity solar system has a module manu-
factured in Washington state and an inverter manufactured
out-of-state the computation would be as follows: (0.15 x
2.4) x 2,500 = $900.00.

(i1) If a noncommunity solar system has an out-of-state
module and inverter manufactured in Washington state the
computation would be as follows: (0.15 x 1.2) x 2,500 =
$450.00.

(iii) If a noncommunity solar system has both modules
and an inverter manufactured in Washington state the compu-
tation would be as follows: (0.15 x (2.4 + 1.2)) x 2,500 =
$1,350.00.

(iv) If wind generator equipment has out-of-state blades
and an inverter manufactured in Washington state the compu-
tation would be as follows: (0.15 x 1.2) x 2,500 = $450.00.

(v) If wind generator equipment has blades manufac-
tured in Washington state and an out-of-state inverter the
computation would be as follows: (0.15 x 1.0) x 2,500 =
$375.00.

(vi) If wind generator equipment has both blades and an
inverter manufactured in Washington state the computation
would be as follows: (0.15 x (1.0 + 1.2)) x 2,500 = $825.00.

(vii) If wind generator equipment has both out-of-state
blades and an out-of-state inverter the computation would be
as follows: (0.15 x 0.8) x 2,500 = $300.00.

(viii) If a community solar system has a module manu-
factured in Washington state and an out-of-state inverter the
computation would be as follows: (0.30 x 2.4) x 2,500 =
$1,800.00.

(ix) If a community solar system has an out-of-state
module and inverter manufactured in Washington state the
computation would be as follows: (0.30 x 1.2) x 2,500 =
$900.00.

(x) If a community solar system has both modules and an
inverter manufactured in Washington state the computation
would be as follows: (0.30 x (2.4+ 1.2)) x 2,500 =
$2,700.00.

(15) What constitutes manufactured in Washington?
The statute authorizing this incentive payment program
defines a "solar module" to mean the smallest nondivisible
self-contained physical structure housing interconnected
photovoltaic cells and providing a single direct current elec-
trical output. Thus, for a module to qualify as manufactured
in Washington state, the manufactured module must meet this
definition. However, when determining whether an inverter
or blades are manufactured in Washington the department of
revenue will apply the definition of manufacturing in WAC
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458-20-136. Of particular interest is WAC 458-20-136(7),
which defines when assembly constitutes manufacturing. The
department of revenue, in consultation with the climate and
rural energy development center at Washington State Univer-
sity's energy extension, will apply this rule on manufacturing
when analyzing a request for certification.

(16) How can an applicant determine the system's
level of manufacture in Washington state? For systems
installed after the date this section is adopted, the manufac-
turer must supply the department of revenue with a statement
delineating the system's level of manufacture in Washington
state, signed under penalty of perjury. The department of rev-
enue will issue a binding letter ruling (approval of manufac-
turer's certification request) to the manufacturer stating its
determination.

(a) Manufacturer's statement. This manufacturer's
statement must be specific as to what processes were carried
out in Washington state to qualify the system for one or more
of the multiplying economic development factors discussed
in subsection (13) of this section. The manufacturer can
request a binding letter ruling from the department of revenue
at this web address: http://dor.wa.gov/content/contactus/
con_TaxRulings.aspx.

(b) Penalty of perjury. The manufacturer's statement
must be under penalty of perjury and specifically state that
the manufacturer understands that the department of revenue
will use the statement in deciding whether customer incentive
payments and corresponding tax credits are allowed under
the renewable energy system cost recovery incentive pay-
ment program.

(c) Document retention. The applicant must retain this
documentation for five years after the receipt of applicant's
last incentive payment from the light and power business.

(d) Certificate of manufacture in Washington state.
If the department of revenue has issued a binding letter ruling
stating a module, inverter, or blade((s)) qualifies as manufac-
tured in Washington state, the manufacturer may apply to the
climate and rural energy development center at Washington
State University energy program for a certificate stating the
same.

(1) The department of revenue may revoke the approval
of certification that a part or component is "made in Washing-
ton state" when it finds that a module, inverter, or blade does
not qualify as manufactured in Washington state. The depart-
ment of revenue will notify the manufacturer of the reason
why and advise the manufacturer how to appeal the decision
if the manufacturer disagrees with the reason.

(i1) Any appeal must be served on the department of rev-
enue within thirty days of the notice or the decision will be

final. The procedures for serving the department of revenue
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will be explained in their notice of intention to revoke
approval of certification.

(17) What about guidelines and standards for manu-
factured in Washington? The climate and rural energy
development center at the Washington State University
energy program may establish guidelines and standards for
technologies that are identified as Washington manufactured
and therefore most beneficial to the state's environment.

(18) Do condominiums or community solar projects
need more than one meter? No, the requirement of measur-
ing the kilowatt hours of customer-generated electricity for
computing the incentive payments only requires one meter
for the renewable energy system, not one meter for each
owner, in the case of a condominium, or each applicant, in the
case of a community solar project. Thus for example, in the
case of a renewable energy system on a condominium with
multiple owners, while such a system would not qualify as a
community solar project, only one meter is needed to mea-
sure the system's gross generation and then each owner's
share can be calculated by using each owner's percentage of
ownership in the condominium building on which the system
is located. With regard to a community solar project, only one
meter is needed to measure the system's gross generation and
each applicant's share in the project can be calculated by each
applicant's interest in the project.

(19) Is there an annual limit on an incentive payment
to one payee? There is an annual limit on an incentive pay-
ment.

(a) Applicant limit. No individual, household, business,
or local governmental entity is eligible for incentive pay-
ments of more than five thousand dollars per year.

(b) Community solar projects.

» Each owner or member of a company in a community
solar project located on a cooperating local government's
property is eligible for an incentive payment, not to exceed
five thousand dollars per year, based on their ownership
share.

» Each ratepayer in a utility-owned community solar
project is eligible for an incentive payment, not to exceed five
thousand dollars per year, in proportion to their contribution
resulting in their share of the value of electricity generated.

(20) Are the renewable energy system's environmen-
tal attributes transferred? Except for utility-owned com-
munity solar systems, the environmental attributes of the
renewable energy system belong to the applicant, and do not
transfer to the state or the light and power business upon
receipt of the incentive payment. In the case of utility-owned
community solar system, the utility involved owns the envi-
ronmental attributes of the renewable energy system.

Computation examples. The following table provides:
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(21) Is the light and power business allowed a tax
credit for the amount of incentive payments made during
the year? A light and power business will be allowed a
credit against public utility taxes in an amount equal to incen-
tive payments made in any fiscal year under RCW 82.16.120.
The following restrictions apply:

* The credit must be taken in a form and manner as
required by the department of revenue.

* The credit for the fiscal year may not exceed one-half
percent of the light and power business' taxable power sales
due under RCW 82.16.020 (1)(b) or one hundred thousand
dollars, whichever is greater.

* Incentive payments to applicants in a utility-owned
community solar project as defined in RCW 82.16.110
(1)(a)(ii) may only account for up to twenty-five percent of
the total allowable credit. This means that the amount of the
light and power business's credit on its public utility tax made
on production from all utility-owned community solar proj-
ects in total may not exceed twenty-five percent of the fiscal
year limitation of one-half percent of the light and power
business's taxable power sales due under RCW 82.16.020
(1)(b) or one hundred thousand dollars, whichever is greater.
Thus, for example, if Light and Power Business' taxable
power sales are six million dollars, the maximum available
credit is one hundred thousand dollars, which is greater than
one-half percent of the six million dollar taxable power sales.
Of that one hundred thousand dollars, the maximum amount
of incentive payments to applicants in a utility-owned solar
project is twenty-five thousand dollars.

* Incentive payments to participants in a company-
owned community solar project as defined in RCW 82.16.-
110 (1)(a)(ii) may only account for up to five percent of the
total allowable credit. This means that the amount of the light
and power business's credit on its public utility tax made on
production from all company-owned community solar proj-
ects in total may not exceed five percent of the fiscal year
limitation of one-half percent of the light and power busi-
ness's taxable power sales due under RCW 82.16.020 (1)(b)
or one hundred thousand dollars, whichever is greater. Thus,
for example, if Light and Power Business has thirty million
dollars in taxable power sales, the maximum total tax credit
available to the light and power business is one hundred fifty
thousand dollars. Of this one hundred fifty thousand dollars,
the maximum tax credit that the light and power business can
claim relative to incentive payments to participants in a com-
pany-owned community solar project is seven thousand five
hundred dollars. Alternatively, the maximum tax credit that
light and power business can claim relative to incentive pay-
ments to applicants in a utility-owned solar project is thirty-
seven thousand five hundred dollars.

Maximum amount of tax Maximum amount of tax
Taxable Power Sales | Maximum tax credit (greater of | credit available for incentive credit available for incentive
by the light and power | .5% oftotal taxable powersales | payments in a utility-owned | payments in a company-owned
business or $100,000) community solar project community solar project
$5,000,000 $100,000 $25,000 $5,000
$50,000,000 $250,000 $62,500 $12,500
$500,000,000 $2,500,000 $625,000 $125,000

Emergency
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* The credit may not exceed the tax that would otherwise
be due under the public utility tax described in chapter 82.16
RCW. Refunds will not be granted in the place of credits.

* Expenditures not used to earn a credit in one fiscal year
may not be used to earn a credit in subsequent years.

(22) When community solar projects are located on
the same property, how do you determine whether their
systems are one combined system or separate systems for
determining the seventy-five kilowatts limitation? In
determining whether a community solar project's system is
capable of generating more than seventy-five kilowatts of
electricity when more than one community solar project is
located on one property, the department of revenue will treat
each project's system as separate from the other projects if
there are:

* Separate meters;

* Separate inverters;

* Separate certification documents submitted to the
department of revenue; and

* Separate owners in each community solar project,
except for utility-owned systems that are voluntarily funded
by the utility's ratepayers, which must have a majority of dif-
ferent ratepayers funding each system.

(23) What if a light and power business claims an
incentive payment in excess of the correct amount? For
any light and power business that has claimed credit for
amounts that exceed the correct amount of the incentive pay-
able under RCW 82.16.120, the amount of tax against which
credit was claimed for the excess payments will be immedi-
ately due and payable.

* The department of revenue will assess interest but not
penalties on the taxes against which the credit was claimed.

* Interest will be assessed at the rate provided for delin-
quent excise taxes under chapter 82.32 RCW, retroactively to
the date the credit was claimed, and will accrue until the taxes
against which the credit was claimed are repaid.

(24) Does the department of revenue consider the
incentive payment taxable income? No, the department of
revenue does not consider the incentive payment an applicant
receives to be taxable income.

(25) What is the relationship between the department
of revenue and the light and power business under this
program? The department of revenue is not regulating light
and power businesses; it is only administering a tax credit
program relating to the public utility tax. Therefore, for pur-
poses of the customer investment cost recovery incentive
payment, the department of revenue will generally focus its
audit of light and power businesses to include, but not be lim-
ited to, whether:

¢ Claimed credit amount equals the amount of the total
incentive payments made during the fiscal year;

* Each individual incentive payment is properly calcu-
lated;

» Payment to each applicant or participant in a commu-
nity solar project is proportionally reduced by an equal per-
centage if the limit of total allowed credits is reached;

* Applicant payments are based on measured gross pro-
duction of the renewable energy systems; and

* The credit and incentive payment limitations have not
been exceeded.

WSR 12-09-018

WSR 12-09-018
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 12-53—Filed April 5, 2012, 3:24 p.m., effective April 9, 2012, 7:00
p.m.]

Effective Date of Rule: April 9, 2012, 7:00 p.m.

Purpose: Amend commercial fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-52-04600W; and amending WAC 220-
52-046.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: This regulation closes Puget
Sound Crab Management Region 1 on April 9, 2012, at 7:00
p-m. because the state will have reached its full allocation on
this date. This regulation maintains the closure of Puget
Sound Crab Management Region 2 East and 2 West because
the state commercial crab harvest has reached its allocation in
these areas. The regulation maintains the closure of Puget
Sound Crab Management Region 3-1, 3-2 and 3-3 based on
agreements reached with the treaty tribes. There is insuffi-
cient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: April 5, 2012.

Lori Preuss
for Philip Anderson
Director

NEW SECTION

WAC 220-52-04600X Puget Sound crab fishery—
Seasons and areas. Notwithstanding the provisions of WAC
220-52-046:

(1) Effective 7:00 p.m., April 9, 2012, it is unlawful to
fish for or possess Dungeness crab for commercial purposes
in those waters of Puget Sound Crab Management Region 1
(which includes Marine Fish-Shellfish Management and
Catch Reporting Areas 20A, 20B, 21A, 21B, 22A and 22B).

Emergency



WSR 12-09-019

(2) Effective immediately, until further notice, it is
unlawful to fish for or possess Dungeness crab for commer-
cial purposes in those waters of Puget Sound Crab Manage-
ment Region 2 West (which includes Marine Fish-Shellfish
Management and Catch Reporting Areas 25B, 25D, and 26A-
West), Puget Sound Crab Management Region 2 East
(Marine Fish-Shellfish Management and Catch Reporting
Areas 24A, 24B, 24C, 24D and 26A East), Puget Sound Crab
Management Region 3-1 (which includes Marine Fish-Shell-
fish Management and Catch Reporting Areas 23A and 23B),
Puget Sound Crab Management Region 3-2 (which includes
Marine Fish-Shellfish Management and Catch Reporting
Areas 23D, 25A and 25E), and Puget Sound Crab Manage-
ment Region 3-3 (which includes Marine Fish-Shellfish
Management and Catch Reporting Areas 23C and 29).

(3) Effective immediately until 7:00 p.m., April 9, 2012,
it is permissible to fish for Dungeness crab for commercial
purposes in the following areas:

(a) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 20A between a line from the boat
ramp at the western boundary of Birch Bay State Park to the
western point of the entrance of the Birch Bay Marina and a
line from the same boat ramp to Birch Point.

(b) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 22B in Fidalgo Bay south of a line
projected from the red number 4 entrance buoy at Cape Sante
Marina to the northern end of the eastern-most oil dock.

(c) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 22A in Deer Harbor north of a line
projected from Steep Point to Pole Pass.

REPEALER

The following section of the Washington Administrative
Code is repealed effective immediately:

WAC 220-52-04600W  Puget Sound crab fishery—

Seasons and areas. (12-45)

WSR 12-09-019
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 12-51—Filed April 5, 2012, 3:36 p.m., effective April 5, 2012, 3:36
p.m.]

Effective Date of Rule: Immediately.

Purpose: The purpose of this rule making is to allow
nontreaty recreational fishing opportunity in the Columbia
River while protecting fish listed as threatened or endangered
under the Endangered Species Act (ESA). This rule making
implements federal court orders governing Washington's
relationship with treaty Indian tribes, federal law governing
Washington's relationship with Oregon, and Washington fish
and wildlife commission policy guidance for Columbia River
fisheries.

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-28-61900C; and amending WAC 232-
28-619.

Emergency
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Other Authority: United States v. Oregon, Civil No. 68-
513-KI (D. Or.), Order Adopting 2008-2017 United States v.
Oregon Management Agreement (Aug. 12, 2008) (Doc. No.
2546); Northwest Gillnetters Ass'n v. Sandison, 95 Wn.2d
638, 628 P.2d 800 (1981); Washington fish and wildlife com-
mission policies concerning Columbia River fisheries; 40
Stat. 515 (Columbia River compact).

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Extends the ongoing 2012
spring recreational salmon season on the Columbia River in
the area from Buoy 10 upstream to Bonneville Dam for six
additional retention days. The sport season in the area from
Bonneville Dam upstream to the Oregon/Washington border
remains unchanged. Continues rules previously adopted,
which adjust the hatchery adult bag limit in Deep River to be
consistent with the adjacent Columbia River when both areas
are open; prohibit the full removal of nonlegal fish from the
water; and impose an angling closure in the area of Sand
Island Slough through April 30, 2012. Regulation is consis-
tent with guidance from the Washington fish and wildlife
commission and the department's director, and compact/joint
state action of January 26 and April 5, 2012. The fishery is
consistent with the U.S. v. Oregon Management Agreement
and the associated biological opinion. Conforms Washington
state rules with Oregon state rules. There is insufficient time
to adopt permanent rules.

Washington and Oregon jointly regulate Columbia River
fisheries under the congressionally ratified Columbia River
compact. Four Indian tribes have treaty fishing rights in the
Columbia River. The treaties preempt state regulations that
fail to allow the tribes an opportunity to take a fair share of
the available fish, and the states must manage other fisheries
accordingly. Sohappy v. Smith, 302 F. Supp. 899 (D. Or.
1969). A federal court order sets the current parameters for
sharing between treaty Indians and others. United States v.
Oregon, Civil No. 68-513-KI (D. Or.), Order Adopting 2008-
2017 United States v. Oregon Management Agreement (Aug.
12, 2008) (Doc. No. 2546).

Some Columbia River Basin salmon and steelhead
stocks are listed as threatened or endangered under the fed-
eral ESA. On May 5, 2008, the National Marine Fisheries
Service issued a biological opinion under 16 U.S.C. § 1536
that allows for some incidental take of these species in treaty
and nontreaty Columbia River fisheries governed by the
2008-2017 U.S. v. Oregon Management Agreement. The
Washington and Oregon fish and wildlife commissions have
developed policies to guide the implementation of such bio-
logical opinions in the states' regulation of nontreaty fisher-
ies.

Columbia River nontreaty fisheries are monitored very
closely to ensure compliance with federal court orders, the
ESA, and commission guidelines. Because conditions
change rapidly, the fisheries are managed almost exclusively
by emergency rule. Representatives from the Washington
(WDFW) and Oregon (ODFW) departments of fish and wild-
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life convene public hearings and take public testimony when
considering proposals for new emergency rules. WDFW and
ODFW then adopt regulations reflecting agreements reached.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 1, Amended 0, Repealed 1; Federal
Rules or Standards: New 1, Amended 0, Repealed 1; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 1, Amended 0, Repealed 1.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: April 5, 2012.

Lori Preuss
for Philip Anderson
Director

NEW SECTION

WAC 232-28-61900N Exceptions to statewide
rules—Columbia River. Notwithstanding the provisions of
WAC 232-28-619, it is unlawful to violate the following pro-
visions, provided that unless otherwise amended, all perma-
nent rules remain in effect:

1. Columbia River:

i. Effective immediately through April 13, 2012 (except
closed April 10): Open for fishing for salmonids and shad
from a true north-south line through Buoy 10 upstream to
Beacon Rock (defined as a deadline marker on the Oregon
bank, located approximately four miles downstream from
Bonneville Dam Powerhouse 1, projecting a straight line
through the western tip of Pierce Island to a deadline marker
on the Washington bank at Beacon Rock.). Daily salmonid
limit is 6 fish (hatchery Chinook or hatchery steelhead), of
which no more than 2 may be adults and no more than one
may be an adult Chinook. Release all wild Chinook. Salmon
minimum size is 12 inches.

ii. Effective immediately through April 13,2012 (except
closed April 10): Open to fishing for salmonids and shad
from the bank only, and closed to fishing from boats for sal-
monids and shad from Beacon Rock (see boundary descrip-
tion in section (1)(i) upstream to 600 feet below the fish lad-
der at the new Bonneville Dam powerhouse. Daily salmonid
limit is 6 fish (hatchery Chinook or hatchery steelhead), of
which no more than 2 may be adults and no more than one
may be an adult Chinook. Release all wild Chinook. Salmon
minimum size is 12 inches.

iii. Effective immediately through May 2, 2012: Open
from Tower Island power lines in Bonneville Pool upstream
to the Oregon and Washington border, plus the Washington
bank between Bonneville Dam and the Tower Island power
lines located approximately 6 miles below The Dalles Dam
(except for those waters closed under permanent regulations).

WSR 12-09-020

Daily salmonid limit is 6 fish (hatchery Chinook or hatchery
steelhead), of which no more than 2 may be adult Chinook
salmon or hatchery steelhead or one of each. Release all wild
Chinook. Salmon minimum size is 12 inches.

iv. Effective until further notice: For the mainstem
Columbia River salmon and steelhead fishery from the
Rocky Point/Tongue Point line upstream to the Ore-
gon/Washington border, it is unlawful when fishing from
vessels that are less than 30 feet in length, substantiated by
Coast Guard documentation or Marine Board registration, to
totally remove from the water any salmon or steelhead
required to be released.

v. Effective immediately through April 30, 2012, all
angling is prohibited from a line between the upstream end of
Sand Island, located east of Rooster Rock State Park on the
Columbia River, to a marker on the Oregon shore, down-
stream to a line between the lower end of Sand Island and a
marker on the Oregon shore.

2. Deep River (Wahkiakum Co.): Effective immedi-
ately until further notice: The hatchery adult Chinook daily
limit will be the same as the adjacent mainstem Columbia
River during those days when the mainstem Columbia River
is open for adult Chinook retention. When the adjacent main-
stem Columbia River is closed to adult Chinook retention, the
salmon daily limit will revert to permanent rules for Deep
River.

Reviser's note: The typographical error in the above section occurred

in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 232-28-61900C Exceptions to statewide

rules—Columbia River. (12-
14)

WSR 12-09-020
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 12-52—Filed April 5, 2012, 3:48 p.m., effective April 16, 2012, 7:00
a.m.]

Effective Date of Rule: April 16,2012, 7:00 a.m.

Purpose: Amend commercial fishing rules.

Citation of Existing Rules Affected by this Order:
Amending WAC 220-52-051.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Emergency



WSR 12-09-021

Reasons for this Finding: The 2012 state/tribal shrimp
harvest management plans for the Strait of Juan de Fuca and
North Puget Sound require adoption of harvest seasons con-
tained in this emergency rule. This emergency rule opens the
Regions 1 and 3 beam trawl fishery season. There is insuffi-
cient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: April 5,2012.

Lori Preuss

for Philip Anderson
Director

NEW SECTION

WAC 220-52-05100F Puget Sound shrimp beam
trawl fishery—Season. Notwithstanding the provisions of
WAC 220-52-051, effective immediately until further notice,
it is unlawful to fish for shrimp for commercial purposes in
Puget Sound except as provided for in this section:

(1) Shrimp beam trawl gear:

(a) Shrimp Management Area (SMA) 3 (outside of the
Discovery Bay Shrimp District, Sequim Bay and Catch Area
23D) will open at 7:00 a.m. April 16, 2012, until further
notice. Sequim Bay includes those waters of Catch Area 25A
south of a line projected west from Travis Spit on the Miller
Peninsula.

(b) That portion of Catch Area 22A within SMA 1B east
of a line projected 122.47°W longitude and west of a line pro-
jected 122.43°W longitude in Rosario Strait will open at 7:00
a.m. May 1, 2012, until further notice.

(2) All shrimp taken under this section must be sold to
licensed Washington wholesale fish dealers.

WSR 12-09-021
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 12-50—Filed April 6, 2012, 9:30 a.m., effective April 20, 2012]

Effective Date of Rule: April 20, 2012.
Purpose: Amend recreational fishing rules.

Emergency
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Citation of Existing Rules Affected by this Order:
Repealing WAC 232-28-61900M; and amending WAC 232-
28-619.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The predicted 314,200 upriver
spring chinook return allows for fishing opportunities in the
Snake River within Washington. There is insufficient time to
adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: April 6,2012.

Joe Stohr
for Philip Anderson

Director

NEW SECTION

WAC 232-28-61900M Exceptions to statewide
rules—Snake River. Notwithstanding the provisions of
WAC 232-28-619:

(1) Effective April 20 through May 24, 2012, a person
may fish for and possess salmon in waters of the Snake River
from the South Bound Highway 12 Bridge at Pasco upstream
about 7 miles to the fishing restriction boundary below Ice
Harbor Dam. Daily limit of two adult hatchery Chinook, plus
four jack Chinook salmon. Minimum size for Chinook is 12
inches in length.

(a) All Chinook with the adipose fin intact, and all steel-
head, must be released immediately, unharmed.

(b) Hooks must be barbless when fishing for all species,
and only single barbless hooks are allowed when fishing for
sturgeon.

(c) It is unlawful to use any hook larger than 5/8-inch
(point of hook to shank) for all species except sturgeon.
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(d) Night closure is in effect for salmon and sturgeon.

(e) For all areas open for Chinook, anglers must cease
fishing for Chinook when the adult limit has been retained for
the day.

(2) Effective April 25 through May 31, 2012, a person
may fish for and possess salmon in the following waters of
the Snake River:

(a) Snake River from the railroad bridge approximately
1/2 mile downstream of Tucannon River mouth, upriver to
the fishing restriction boundary below Little Goose Dam, and
from Little Goose Dam to the Corps of Engineers boat launch
approximately 1 mile upstream of Little Goose Dam (along
the south shoreline). This zone includes the area between the
juvenile bypass return pipe and Little Goose Dam along the
south shoreline of the facility (includes the walkway area
locally known as "the wall" in front of the juvenile collection
facility).

(b) Snake River from Casey Creek Canyon Road on the
Garfield County shore (approximately 6 miles downstream of
Lower Granite Dam) to the fishing restriction boundary
downstream of Lower Granite Dam.

(c) Snake River from the intersection of Steptoe Canyon
Road with Hwy 193 (Snake River Road) on the Whitman
County shore, upriver approximately 12 miles to the Idaho
state line (from the east levee of the Greenbelt boat launch in
Clarkston, northwest across the Snake River to the WA/ID
boundary marker on the Whitman County shore).

(i) Daily limit of two adult hatchery Chinook and four
jack Chinook salmon. Minimum size for Chinook is 12
inches in length.

(i1) However, when fishing along "the wall" and walk-
way area upstream of the juvenile fish bypass return pipe
below Little Goose Dam, the daily limit is one adult hatchery
Chinook and one jack salmon. Anglers must cease fishing
when the one allowed adult is retained. Minimum size for
Chinook is 12 inches in length.

(iii) All Chinook with the adipose fin intact, and all steel-
head, must be release immediately, unharmed.

(iv) Hooks must be barbless when fishing for all species,
and only single barbless hooks are allowed when fishing for
sturgeon.

(v) It is unlawful to use any hook larger than 5/8-inch
(point of hook to shank) for all species except sturgeon.

(vi) Night closer is in effect for salmon and sturgeon.

(vii) For all areas open for Chinook, anglers must cease
fishing for Chinook when the adult limit has been retained for
the day.

Reviser's note: The typographical errors in the above section occurred
in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

REPEALER

The following section of the Washington Administrative
Code is repealed effective June 1, 2012:

WAC 232-28-61900M  Exceptions to statewide

rules—Snake River.

WSR 12-09-027

WSR 12-09-027
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE

[Order 12-54—Filed April 6, 2012, 3:15 p.m., effective April 16, 2012,
12:01 a.m.]

Effective Date of Rule: April 16,2012, 12:01 a.m.
Purpose: Amend commercial fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-40-031001I; and amending WAC 220-
40-031.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Harvestable white sturgeon
are available within the Willapa Bay management guideline
for a commercial fishery. The fishery will close early if catch
approaches the guideline. There is insufficient time to adopt
permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: April 6,2012.

Joe Stohr
for Philip Anderson

Director

NEW SECTION

WAC 220-40-031001 Willapa Bay spring white stur-
geon fishery. Notwithstanding the provisions of WAC 220-
40-031, effective April 16 through May 15,2012, it is unlaw-
ful to fish for sturgeon in Willapa Bay for commercial pur-
poses or to possess sturgeon taken from those waters for com-
mercial purposes, except that:

Fishing periods

(1) Gillnet gear may be used to fish for white sturgeon:

Emergency
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Time Area
12:01 a.m. April 16

Salmon Management and Catch
through Reporting Area (SMCRA) 2T east-
11:59 p.m. May 15, erly ofaline from the most northerly
2012 upland at Leadbetter Point (approxi-
mately 46°38' 12" N, 124°3'31" W)
to the eastern-most upland at Toke
Point (approximately 46° 42' 18" N,
123°58' 00" W); and areas 2U, 2R,
2N, and 2M.

The Tokeland Boat Basin is closed to commercial fish-
ing during the openings in SMCRA 2T described in this sec-
tion. The Tokeland Boat Basin means that portion of
SMCRA 2T bounded on the south by the shoreline of the boat
basin, on the west by the seawall, and on the north and east by
a line from the Tokeland Channel Marker "3" (flashing green,
4-second) to Tokeland Channel Marker "4" to the tip of the
seawall.

Gear

(2) Gillnet gear restrictions - All areas:

(a) Drift gillnet gear only. It is unlawful to use set net
gear.

(b) April 16 through May 15, 2012, 9-inch minimum
mesh.

Other

(3) All white sturgeon that do not meet size-limit
requirements, all salmon, all green sturgeon, and all steelhead
must be handled with care to minimize injury to fish and must
be released immediately to the river/bay.

(4) White sturgeon, when lying on their side, are mea-
sured from the tip of the nose to the fork of the tail. This mea-
surement is referred to as the fork length. All white sturgeon
to be retained must have a fork-length measure of no less than
43 inches and no more than 54 inches.

(5) Quick reporting is required (WAC 220-69-240) by
10:00 a.m. the day following landing for wholesale dealers
and fishers retailing their fish.

(6) Fishers must take department observers, if requested
by WDFW staff, when participating in these openings, and
provide Notice of Intent via phone, fax, or e-mail to partici-
pate in Quick Reporting, WAC 220-69-240, prior to 10:00
a.m. April 12, 2012.

(7) Report ALL encounters with Chinook, green stur-
geon and steelhead (your name, date of encounter, and num-
ber of species encountered) to the Quick Reporting office via
phone at 866.791.1280, via fax at 360.249.1229, or e-mail at
harborfishtickets@dfw.wa.gov. Wholesale Dealers may use
the 'buyer only' portion of fish tickets and must include their
reporting of encounters with each day's Quick Report.

(8) Retrieve any information from spaghetti tags near the
dorsal fin on green or white sturgeon. Do NOT remove tags
from white sturgeon that cannot be retained, or green stur-
geon. For retained white sturgeon, please submit tags to the
Washington Department of Fish and Wildlife, 48 Devonshire
Rd., Montesano, WA, 98563.

Reviser's note: The unnecessary underscoring in the above section

occurred in the copy filed by the agency and appears in the Register pursuant
to the requirements of RCW 34.08.040.
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REPEALER

The following section of the Washington Administrative
Code is repealed effective 12:01 a.m. May 16, 2012.

WAC 220-40-031001 Willapa Bay spring white

sturgeon fishery.

WSR 12-09-028
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 12-55—Filed April 9, 2012, 4:42 p.m., effective April 10, 2012,
12:30 p.m.]

Effective Date of Rule: April 10,2012, 12:30 p.m.

Purpose: The purpose of this rule making is to allow
nontreaty commercial fishing opportunity in the Columbia
River while protecting fish listed as threatened or endangered
under the Endangered Species Act (ESA). This rule making
implements federal court orders governing Washington's
relationship with treaty Indian tribes, federal law governing
Washington's relationship with Oregon, and Washington fish
and wildlife commission policy guidance for Columbia River
fisheries.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-33-01000L and 220-33-01000M; and
amending WAC 220-33-010.

Statutory Authority for Adoption:
77.12.045, and 77.12.047.

Other Authority: United States v. Oregon, Civil No. 68-
513-KI (D. Or.), Order Adopting 2008-2017 United States v.
Oregon Management Agreement (Aug. 12, 2008) (Doc. No.
2546); Northwest Gillnetters Ass'n v. Sandison, 95 Wn.2d
638, 628 P.2d 800 (1981); Washington fish and wildlife com-
mission policies concerning Columbia River fisheries; 40
Stat. 515 (Columbia River compact).

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Sets the second 2012 main-
stem commercial salmon season. Based on preseason fore-
casts, hatchery salmon are available for harvest, and ESA
impacts associated with the season are expected to remain
within allowable limits. The fishery is consistent with the
U.S. v. Oregon Management Agreement and the associated
biological opinion. Winter and spring select area commercial
seasons remain in place. Conforms Washington state rules
with Oregon state rules. Regulation is consistent with com-
pact action of January 26 and April 2, 2012. There is insuffi-
cient time to promulgate permanent rules.

Washington and Oregon jointly regulate Columbia River
fisheries under the congressionally ratified Columbia River
compact. Four Indian tribes have treaty fishing rights in the
Columbia River. The treaties preempt state regulations that
fail to allow the tribes an opportunity to take a fair share of

RCW 77.04.130,
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the available fish, and the states must manage other fisheries
accordingly. Sohappy v. Smith, 302 F. Supp. 899 (D. Or.
1969). A federal court order sets the current parameters for
sharing between treaty Indians and others. United States v.
Oregon, Civil No. 68-513-KI (D. Or.), Order Adopting 2008-
2017 United States v. Oregon Management Agreement (Aug.
12, 2008) (Doc. No. 2546).

Some Columbia River Basin salmon and steelhead
stocks are listed as threatened or endangered under the fed-
eral ESA. On May 5, 2008, the National Marine Fisheries
Service issued a biological opinion under 16 U.S.C. § 1536
that allows for some incidental take of these species in treaty
and nontreaty Columbia River fisheries governed by the
2008-2017 U.S. v. Oregon Management Agreement. The
Washington and Oregon fish and wildlife commissions have
developed policies to guide the implementation of such bio-
logical opinions in the states' regulation of nontreaty fisher-
ies.

Columbia River nontreaty fisheries are monitored very
closely to ensure compliance with federal court orders, the
ESA, and commission guidelines. Because conditions
change rapidly, the fisheries are managed almost exclusively
by emergency rule. Representatives from the Washington
(WDFW) and Oregon (ODFW) departments of fish and wild-
life convene public hearings and take public testimony when
considering proposals for new emergency rules. WDFW and
ODFW then adopt regulations reflecting agreements reached.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 1, Amended 0, Repealed 2; Federal
Rules or Standards: New 1, Amended 0, Repealed 2; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 2.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: April 9, 2012.

Philip Anderson

Director

NEW SECTION

WAC 220-33-01000M Columbia River seasons below
Bonneville. Notwithstanding the provisions of WAC 220-33-
010, WAC 220-33-020, and WAC 220-33-030, it is unlawful
for a person to take or possess salmon, sturgeon, and shad for
commercial purposes from Columbia River Salmon Manage-
ment and Catch Reporting Areas 1A, 1B, 1C, 1D, 1E and
Select Areas, except during the times and conditions listed
below:

1. Mainstem Columbia River

a) Area: SMCRA 1A, 1B, 1C, 1D, and 1E (Zones 1-5).

WSR 12-09-028

b) Dates:
2012.

c) Allowable Sales: Adipose fin-clipped Chinook
salmon, shad and white sturgeon (43-54 inch fork length). A
maximum of 6 white sturgeon may be possessed or sold by
each participating vessel during each calendar week (Sunday
through Saturday) that the fishery is open.

d) Sanctuaries: Grays River, Elochoman-B, Abernathy
Creek, Cowlitz River, Kalama-B, Lewis-B, Sandy, and
Washougal rivers, as applicable.

e) Gear: Drift nets only. 4 1/4" maximum mesh size
restriction. Net length not to exceed 150 fathoms. Net length
can increase from 150 to 175 fathoms for nets constructed
with a steelhead excluder panel, weedlines, or droppers.

The excluder panel web must be a minimum mesh size
of 12" stretched measure when taut under hand tension.
Monofilament mesh is allowed for the excluder panel only.
The excluder panel must be a minimum of five feet in depth
and must not exceed ten feet in depth as measured from the
corkline to the upper margin of the tangle-net mesh as the net
hangs naturally from a taut corkline. Weedlines or droppers
(bobber type) may be used in place of the steelhead excluder
panel. A weedline-type excluder means the net is suspended
below the corkline by lines of no less than five feet in length
between the corkline and the upper margin of the tangle net.
A dropper-type excluder means the entire net is suspended
below the surface of the water by lines of no less than five
feet in length extending from individual surface floats to a
submersed corkline. The corkline cannot be capable of float-
ing the net in its entirety (including the leadline) independent
of the attached floats. Weedlines or droppers must extend a
minimum of five feet above the 4 1/4" maximum mesh size
tangle net. Tangle nets constructed with a steelhead excluder
panel, weedlines, or droppers must have two red corks at each
end of the net, as well as the red corks required under miscel-
laneous regulations. There are no restrictions on the use of
slackers or stringers to slacken the net vertically. There are
no restrictions on the hang ratio. The hang ratio is used to
horizontally add slack to the net and is determined by the
length of the web per length of the corkline.

Nets not lawful for use at that time and area may be
onboard the boat if properly stored. A "properly stored" net
is defined as a net on a drum that is fully covered by tarp
(canvas or plastic) and bound with a minimum of ten revolu-
tions of rope with a diameter of 3/8 (0.375) inches or greater.

f) Miscellaneous Regulations:

Soak times, defined as the time elapsed from when the
first of the gillnet web is deployed into the water until the gill-
net web is fully retrieved from the water, must not exceed 45
minutes.

Red corks are required at 25-fathom intervals, and red
corks must be in contrast to the corks used in the remainder of
the net.

Lighted Buoys: Nets that are fished at any time
between official sunset and official sunrise must have lighted
buoys on both ends of the net unless the net is attached to the
boat. If the net is attached to the boat, then one lighted buoy
on the opposite end of the net from the boat is required

Recovery Box: Each boat will be required to have on
board two operable recovery boxes or one box with two

12:30 PM to 6:30 PM Tuesday, April 10,

Emergency
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chambers. Each box and chamber and associated pump shall
be operating during any time that the net is being retrieved or
picked. Each chamber of the recovery box(es) must include
an operating water pumping system capable of delivering a
minimum flow of 16 gallons per minute, not to exceed 20 gal-
lons per minute of freshwater per chamber. Each chamber of
the recovery box must meet the following dimensions as
measured from within the box: the inside length measure-
ment must be at or within 39 1/2 inches to 48 inches; the
inside width measurements must be at or within 8 to 10
inches; and the inside height measurement must be at or
within 14 to 16 inches.

Each chamber of the recovery box must include a water
inlet hole between 3/4 inch and 1 inch in diameter, centered
horizontally across the door or end wall of the chamber and 1
3/4 inches from the floor of the chamber. Each chamber of
the recovery box must include a water outlet hole that is a
least 1 1/2 inches in diameter located on either the same or
opposite end as the inlet. The center of the outlet hole must
be located a minimum of 12 inches above the floor of the box
or chamber. The fisher must demonstrate to WDFW and
ODFW employees, fish and wildlife enforcement officers, or
other peace officers, upon request, that the pumping system is
delivering the proper volume of fresh river water into each
chamber.

All non-legal sturgeon, non-adipose fin-clipped salmon,
and steelhead must be released immediately to the river with
care and with the least possible injury to the fish, or placed
into an operating recovery box.

Any fish that is bleeding or lethargic must be placed in
the recovery box prior to being released. All fish placed in
recovery boxes must be released to the river prior to landing
or docking.

Observer program: As a condition of fishing, owners
or operators of commercial fishing vessels must cooperate
with department observers or observers collecting data for
the department, when notified by the observer of his or her
intent to board the commercial vessel for observation and
sampling during an open fishery.

Live Capture workshop: Only licensed Columbia
River commercial fishers that have completed the required
state-sponsored workshop concerning live-capture commer-
cial fishing techniques may participate in this fishery. At
least one fisher on each boat must have live-capture certifica-
tion.

24-hour quick reporting is required for Washington
wholesale dealers, per WAC 220-69-240.

2. Deep River Select Area

a) Area: From the markers at USCG navigation marker
#16, upstream to the Highway 4 Bridge.

b) Dates: Open hours are 7 PM to 7 AM Thursday night
April 19, Tuesday night April 24, and each Monday and
Thursday night from April 26 through June 15, 2012.

¢) Gear: Gillnets. 9 3/4-inch maximum mesh. Nets
restricted to 100 fathoms in length with no weight restriction
on leadline. Use of additional weights or anchors attached
directly to the leadline is allowed. Nets cannot be tied off to
stationary structures. Nets may not fully cross navigation
channel. It is unlawful to operate in any river, stream or
channel any gill-net longer than three-fourths the width of the

Emergency
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stream (WAC 220-20-015(1)). It shall be unlawful in any
area to use, operate, or carry aboard a commercial fishing
vessel a licensed net or combination of such nets, whether
fished singly or separately, in excess of the maximum lawful
size or length prescribed for a single net in that area, except
as otherwise provided for in the rules and regulations of the
department (WAC 220-20-010(17)). Nets that are fished at
any time between official sunset and official sunrise must
have lighted buoys on both ends of the net unless the net is
attached to the boat. If the net is attached to the boat, then
one lighted buoy on the opposite end of the net from the boat
is required. Nets not specifically authorized for use in these
areas may be onboard a vessel if properly stored. A properly
stored net is defined as a net on a drum that is fully covered
by atarp (canvas or plastic) and bound with a minimum of ten
revolutions of rope with a diameter of 3/8 (0.375) inches or
greater

d) Allowable Sale: Salmon, shad, and white sturgeon.
A maximum of two white sturgeon may be possessed or sold
by each participating vessel during each calendar week (Sun-
day through Saturday) that the fishery is open.

¢) Miscellaneous: Transportation or possession of fish
outside the fishing area (except to the sampling station) is
unlawful until WDFW staff has biologically sampled individ-
ual catches. After sampling, fishers will be issued a transpor-
tation permit by WDFW staff. A sampling station will be
established at WDFW's Oneida Road boat ramp, about 0.5
miles upstream of the lower Deep River area boundary
(USCG navigation marker #16).

f) 24-hour quick reporting in effect for Washington buy-
ers.

3. Tongue Point/South Channel

a) Area: Tongue Point fishing area includes all waters
bounded by a line extended from the upstream (southern
most) pier (#1) at the Tongue Point Job Corps facility,
through navigation marker #6 to Mott Island (new spring
lower deadline); a line from a marker at the southeast end of
Mott Island, northeasterly to a marker on the northwest tip of
Lois Island; and a line from a marker on the southwest end of
Lois Island, westerly to a marker on the Oregon shore.

The South Channel area includes all waters bounded by
a line from a marker on John Day Point through the green
USCG buoy #7 to a marker on the southwest end of Lois
Island, upstream to an upper boundary line from a marker on
Settler Point, northwesterly to the flashing red USCG marker
#10, and northwesterly to a marker on Burnside Island defin-
ing the upstream terminus of South Channel.

b) Dates: Monday and Thursday nights from April 26
through June 15,2012. Open hours are 7:00 PM to 7:00 AM.

¢) Gear: Gillnets. In the Tongue Point fishing area, gear
restricted to 9 3/4-inch maximum mesh size, maximum net
length of 250 fathoms, and weight not to exceed two pounds
on any one fathom. In the South Channel fishing area, gear
restricted to 9 3/4-inch maximum mesh size, maximum net
length of 100 fathoms, no weight restriction on leadline, and
use of additional weights or anchors attached directly to the
leadline is allowed.

Nets that are fished at any time between official sunset
and official sunrise must have lighted buoys on both ends of
the net unless the net is attached to the boat. If the net is
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attached to the boat, then one lighted buoy on the opposite
end of the net from the boat is required. Nets not specifically
authorized for use in these areas may be onboard a vessel if
properly stored.

A properly stored net is defined as a net on a drum that is
fully covered by a tarp (canvas or plastic) and bound with a
minimum of ten revolutions of rope with a diameter of 3/8
(0.375) inches or greater.

d) Allowable Sale: Salmon, shad, and white sturgeon.
A maximum of two white sturgeon may be possessed or sold
by each participating vessel during each calendar week (Sun-
day through Saturday) that the fishery is open.

e) Miscellaneous: During April 26 through May 11,
2012, transportation or possession of fish outside the fishing
area is unlawful (except while in transit to ODFW sampling
stations) until ODFW staff has biologically sampled individ-
ual catches. A sampling station will be established at the
MERTS dock. After sampling, fishers will be issued a trans-
portation permit by agency staff. Beginning May 14, fishers
are required to call (971) 230-8247 and leave a message
including name, catch, and where and when fish will be sold.

f) 24-hour quick reporting in effect for Washington buy-
ers.

4. Blind Slough/Knappa Slough Select Area

a) Area: Blind Slough and Knappa Slough areas are
open. From April 30 through June 15, 2012, the lower
boundary of the Knappa Slough fishing area is extended
downstream to boundary lines defined by markers on the
west end of Minaker Island to markers on Karlson Island and
the Oregon shore (fall season boundary).

b) Dates: Thursday night April 19, Tuesday night April
24, and Monday and Thursday nights from April 26 through
June 15, 2012. Open hours are 7:00 PM to 7:00 AM,

¢) Gear: Gillnets. 9 3/4-inch maximum mesh. Nets are
restricted to 100 fathoms in length, with no weight restriction
on leadline. Use of additional weights or anchors attached
directly to the leadline is allowed.

Nets fished any time between official sunset and official
sunrise must have lighted buoys on both ends of the net. If
the net is attached to the boat, then one lighted buoy on the
end of the net opposite the boat is required.

Nets not specifically authorized for use in these areas
may be onboard a vessel if properly stored. A properly stored
net is defined as a net on a drum that is fully covered by a tarp
(canvas or plastic) and bound with a minimum of ten revolu-
tions of rope with a diameter of 3/8 (0.375) inches or greater.

d) Allowable Sales: Salmon, shad, and white sturgeon.
A maximum of two white sturgeon may be possessed or sold
by each participating vessel during each calendar week (Sun-
day through Saturday) that the fishery is open.

¢) 24-hour quick reporting in effect for Washington buy-
ers. Permanent transportation rules in effect.

Reviser's note: The unnecessary underscoring in the above section
occurred in the copy filed by the agency and appears in the Register pursuant
to the requirements of RCW 34.08.040.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.
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REPEALER

The following section of the Washington Administrative
Code is repealed effective 12:30 p.m. April 10, 2012:

Columbia River seasons
below Bonneville. (12-49)

WAC 220-33-01000L

The following section of the Washington Administrative
Code is repealed effective June 16, 2012:

WAC 220-33-01000M Columbia River seasons

below Bonneville.

WSR 12-09-039
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 12-57—Filed April 12, 2012, 3:33 p.m., effective April 12,2012,
3:33 p.m.]

Effective Date of Rule: Immediately.

Purpose: The purpose of this rule making is to allow
nontreaty recreational fishing opportunity in the Columbia
River while protecting fish listed as threatened or endangered
under the Endangered Species Act (ESA). This rule making
implements federal court orders governing Washington's
relationship with treaty Indian tribes, federal law governing
Washington's relationship with Oregon, and Washington fish
and wildlife commission policy guidance for Columbia River
fisheries.

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-28-61900N; and amending WAC 232-
28-619.

Other Authority: United States v. Oregon, Civil No. 68-
513-KI (D. Or.), Order Adopting 2008-2017 United States v.
Oregon Management Agreement (Aug. 12, 2008) (Doc. No.
2546); Northwest Gillnetters Ass'n v. Sandison, 95 Wn.2d
638, 628 P.2d 800 (1981); Washington fish and wildlife com-
mission policies concerning Columbia River fisheries; 40
Stat. 515 (Columbia River compact).

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Extends the ongoing 2012
spring recreational salmon season on the Columbia River in
the area from Buoy 10 upstream to Bonneville Dam for eight
additional retention days. The sport season in the area from
Bonneville Dam upstream to the Oregon/Washington border
remains unchanged. Continues rules previously adopted,
which adjust the hatchery adult bag limit in Deep River to be
consistent with the adjacent Columbia River when both areas
are open; prohibit the full removal of nonlegal fish from the
water; and impose an angling closure in the area of Sand
Island Slough through April 30, 2012. Regulation is consis-
tent with guidance from the Washington fish and wildlife

Emergency
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commission and the department's director, and compact/joint
state action of January 26 and April 12, 2012. The fishery is
consistent with the U.S. v. Oregon Management Agreement
and the associated biological opinion. Conforms Washington
state rules with Oregon state rules. There is insufficient time
to adopt permanent rules.

Washington and Oregon jointly regulate Columbia River
fisheries under the congressionally ratified Columbia River
compact. Four Indian tribes have treaty fishing rights in the
Columbia River. The treaties preempt state regulations that
fail to allow the tribes an opportunity to take a fair share of
the available fish, and the states must manage other fisheries
accordingly. Sohappy v. Smith, 302 F. Supp. 899 (D. Or.
1969). A federal court order sets the current parameters for
sharing between treaty Indians and others. United States v.
Oregon, Civil No. 68-513-KI (D. Or.), Order Adopting 2008-
2017 United States v. Oregon Management Agreement (Aug.
12, 2008) (Doc. No. 2546).

Some Columbia River Basin salmon and steelhead
stocks are listed as threatened or endangered under the fed-
eral ESA. On May 5, 2008, the National Marine Fisheries
Service issued a biological opinion under 16 U.S.C. § 1536
that allows for some incidental take of these species in treaty
and nontreaty Columbia River fisheries governed by the
2008-2017 U.S. v. Oregon Management Agreement. The
Washington and Oregon fish and wildlife commissions have
developed policies to guide the implementation of such bio-
logical opinions in the states' regulation of nontreaty fisher-
ies.

Columbia River nontreaty fisheries are monitored very
closely to ensure compliance with federal court orders, the
ESA, and commission guidelines. Because conditions
change rapidly, the fisheries are managed almost exclusively
by emergency rule. Representatives from the Washington
(WDFW) and Oregon (ODFW) departments of fish and wild-
life convene public hearings and take public testimony when
considering proposals for new emergency rules. WDFW and
ODFW then adopt regulations reflecting agreements reached.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 1, Amended 0, Repealed 1; Federal
Rules or Standards: New 1, Amended 0, Repealed 1; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 1, Amended 0, Repealed 1.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: April 12,2012.

Philip Anderson

Director

Emergency
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NEW SECTION

WAC 232-28-61900U Exceptions to statewide
rules—Columbia River. Notwithstanding the provisions of
WAC 232-28-619, it is unlawful to violate the following pro-
visions, provided that unless otherwise amended, all perma-
nent rules remain in effect:

1. Columbia River:

i. Effective immediately through April 22, 2012 (except
closed April 17): Open for fishing for salmonids and shad
from a true north-south line through Buoy 10 upstream to
Beacon Rock (defined as a deadline marker on the Oregon
bank, located approximately four miles downstream from
Bonneville Dam Powerhouse 1, projecting a straight line
through the western tip of Pierce Island to a deadline marker
on the Washington bank at Beacon Rock.). Daily salmonid
limit is 6 fish (hatchery Chinook or hatchery steelhead), of
which no more than 2 may be adults and no more than one
may be an adult Chinook. Release all wild Chinook. Salmon
minimum size is 12 inches.

ii. Effective immediately through April 22, 2012 (except
closed April 17): Open to fishing for salmonids and shad
from the bank only, and closed to fishing from boats for sal-
monids and shad from Beacon Rock (see boundary descrip-
tion in section (1)(i) upstream to 600 feet below the fish lad-
der at the new Bonneville Dam powerhouse. Daily salmonid
limit is 6 fish (hatchery Chinook or hatchery steelhead), of
which no more than 2 may be adults and no more than one
may be an adult Chinook. Release all wild Chinook. Salmon
minimum size is 12 inches.

iii. Effective immediately through May 2, 2012: Open
from Tower Island power lines in Bonneville Pool upstream
to the Oregon and Washington border, plus the Washington
bank between Bonneville Dam and the Tower Island power
lines located approximately 6 miles below The Dalles Dam
(except for those waters closed under permanent regulations).
Daily salmonid limit is 6 fish (hatchery Chinook or hatchery
steelhead), of which no more than 2 may be adult Chinook
salmon or hatchery steelhead or one of each. Release all wild
Chinook. Salmon minimum size is 12 inches.

iv. Effective until further notice: For the mainstem
Columbia River salmon and steelhead fishery from the
Rocky Point/Tongue Point line upstream to the Ore-
gon/Washington border, it is unlawful when fishing from
vessels that are less than 30 feet in length, substantiated by
Coast Guard documentation or Marine Board registration, to
totally remove from the water any salmon or steelhead
required to be released.

v. Effective immediately through April 30, 2012, all
angling is prohibited from a line between the upstream end of
Sand Island, located east of Rooster Rock State Park on the
Columbia River, to a marker on the Oregon shore, down-
stream to a line between the lower end of Sand Island and a
marker on the Oregon shore.

2. Deep River (Wahkiakum Co.): Effective immedi-
ately through June 15: The hatchery adult Chinook daily
limit will be the same as the adjacent mainstem Columbia
River during those days when the mainstem Columbia River
is open for adult Chinook retention. When the adjacent main-
stem Columbia River is closed to adult Chinook retention, the
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salmon daily limit will revert to permanent rules for Deep
River.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 232-28-61900N Exceptions to statewide
rules—Columbia River. (12-

51)
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EMERGENCY RULES
BUILDING CODE COUNCIL
[Filed April 16,2012, 4:07 p.m., effective April 16, 2012, 4:07 p.m.]

Effective Date of Rule: Immediately.

Purpose: To renew the emergency rule filed under WSR
11-24-037; this was originally filed to correct certain errata
contained in model code language; to provide an exception
for certain markings for existing buildings.

Citation of Existing Rules Affected by this Order:
Amending WAC 51-54-4600.

Statutory Authority for Adoption: Chapter 19.27 RCW.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: An error in the model code
(2009 International Fire Code) was inadvertently carried over
into the state Fire Code in WAC 51-54-4600, and has resulted
in unintended economic impacts on certain existing building
owners. The council is currently engaged in the 2012 perma-
nent rule-making process. Continuing this emergency rule
will provide time for all of the issues and impacts to be fully
vetted while delaying potential economic impacts on building
owners.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

WSR 12-09-054

Date Adopted: April 13, 2012 (renewal).
C. Ray Allshouse
Chair

AMENDATORY SECTION (Amending WSR 12-01-099,
filed 12/20/11, effective 4/1/12)

WAC 51-54-4600 Chapter 46—Existing buildings.

CHAPTER 46 CONSTRUCTION REQUIREMENTS FOR EXISTING
BUILDINGS

SECTION 4601 GENERAL

4601.1 Scope. The provisions of this chapter shall apply to
existing buildings constructed prior to the adoption of this
Code.

4601.2 Intent. The intent of this chapter is to provide a min-
imum degree of fire and life safety to persons occupying
buildings by providing for alterations to such existing build-
ings that do not comply with the minimum requirements of
the International Building Code.

4601.3 Permits. Permits shall be required as set forth in Sec-
tion 105.7 and the International Building Code and this Code.

4601.4 Owner notification. Where a building is found to be
in noncompliance, the fire code official shall duly notify the
owner of the building. Upon receipt of such notice, the owner
shall, subject to the following time limits, take necessary
actions to comply with the provisions of this chapter.

4601.4.1 Construction documents. Construction docu-
ments for the necessary alterations shall be completed within
a time schedule approved by the fire code official.

4601.4.2 Completion of work. Work on the required altera-
tions to the building shall be completed within a time sched-
ule approved by the fire code official.

4601.4.3 Extension of time. The fire code official is autho-
rized to grant necessary extensions of time when it can be
shown that the specified time periods are not physically prac-
tical or pose an undue hardship. The granting of an extension
of time for compliance shall be based on the showing of good
cause and subject to the filing of an acceptable systematic
plan of correction with the fire code official.

SECTION 4602 DEFINITIONS

4602.1 Definitions. The following word and term shall, for
the purpose of this chapter and as used elsewhere in this
Code, have the meaning shown herein.

EXISTING. Buildings, facilities or conditions that are already
in existence, constructed or officially authorized prior to the
adoption of this Code.

SECTION 4603 FIRE SAFETY REQUIREMENTS FOR EXISTING
BUILDINGS

4603.1 Required construction. Existing buildings shall
comply with not less than the minimum provisions specified
in Table 4603.1 and as further enumerated in Sections 4603.2
through 4603.7.3.

The provisions of this chapter shall not be construed to
allow the elimination of fire protection systems or a reduction

Emergency
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in the level of fire safety provided in buildings constructed in
accordance with previously adopted codes.

EXCEPTION: Group U occupancies.

4603.2 Elevator operation. Existing elevators with a travel
distance of 25 feet (7620 mm) or more above or below the
main floor or other level of a building and intended to serve
the needs of emergency personnel for firefighting or rescue
purposes shall be provided with emergency operation in
accordance with ASME A17.3.

4603.3 Vertical openings. Interior vertical shafts, including,
but not limited to, stairways, elevator hoistways, service and
utility shafts, that connect two or more stories of a building,
shall be enclosed or protected as specified in Sections
4603.3.1 through 4603.3.7.

4603.3.1 Group I occupancies. In Group I occupancies,
interior vertical openings connecting two or more stories
shall be protected with 1-hour fire-resistance-rated construc-
tion.
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4603.3.2 Three to five stories. In other than Group I occu-
pancies, interior vertical openings connecting three to five
stories shall be protected by either 1-hour fire-resistance-
rated construction or an automatic sprinkler system shall be
installed throughout the building in accordance with Section
903.3.1.1 or 903.3.1.2.

EXCEPTIONS: 1. Vertical opening protection is not required for
Group R-3 occupancies.

2. Vertical opening protection is not required for open
parking garages and ramps.

3. Vertical opening protection is not required for esca-

lators.

4603.3.3 More than five stories. In other than Group I occu-
pancies, interior vertical openings connecting more than five
stories shall be protected by 1-hour fire-resistance-rated con-
struction.

EXCEPTIONS: 1. Vertical opening protection is not required for
Group R-3 occupancies.

2. Vertical opening protection is not required for open
parking garages and ramps.

3. Vertical opening protection is not required for esca-

lators.

TABLE 4603.1 OCCUPANCY AND USE REQUIREMENTS

USE OCCUPANCY CLASSIFICATION
High | Atriumand | Underground
SECTION | Rise | covered mall building A|B|E|F|H1|H2|H3|H4 |HS5[I-1[I2|I3|]I4|M|R1|R2[R3|R4]|S
4603.2 R R R|{R|[R|R|R R R R R R |R |[R |R |R|R R R R R
4603.3.1 R R R |R |[R |R
4603.3.2 R R R|R|R|R|R R R R R |R R R R
4603.3.3 R R R|R R R R R R [ R R R R
4603.3.4 R
4603.3.5 R R
4603.3.6 R R|R|R R R R R R [R |R |R R R R R R
4603.3.7 R R|R|R R R R R R R R | R R R R R R
4603.4 R R R R R
4603.5 R R R|{R|[R|R|R R R R R R |R R |R |R|R R R R
4603.6.1 R
4603.6.2 R
4603.6.3 R
4603.6.4 R
4603.6.5 R
4603.6.6 R
4603.6.7 R
4603.7 R R R R
4604.4 R R R R|R|R|R|R R R R R R |[R |R |[R |R|R R R R R
R= The building is required to comply.

4603.3.4 Atriums and covered malls. In other than Group I
occupancies, interior vertical openings in a covered mall
building or a building with an atrium shall be protected by
either 1-hour fire-resistance-rated construction or an auto-
matic sprinkler system shall be installed throughout the
building in accordance with Section 903.3.1.1 or 903.3.1.2.

EXCEPTIONS: 1. Vertical opening protection is not required for

Group R-3 occupancies.
2. Vertical opening protection is not required for open
parking garages and ramps.

4603.3.5 Escalators in Group B and M occupancies. Esca-
lators creating vertical openings connecting any number of

Emergency
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stories shall be protected by either 1-hour fire-resistance-
rated construction or an automatic fire sprinkler system in
accordance with Section 903.3.1.1 installed throughout the
building, with a draft curtain and closely spaced sprinklers
around the escalator opening.

4603.3.6 Escalators connecting four or fewer stories. In
other than Group B and M occupancies, escalators creating
vertical openings connecting four or fewer stories shall be
protected by either 1-hour fire-resistance-rated construction
or an automatic sprinkler system in accordance with Section
903.3.1.1 or 903.3.1.2 shall be installed throughout the build-
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ing, and a draft curtain with closely spaced sprinklers shall be
installed around the escalator opening.

4603.3.7 Escalators connecting more than four stories. In
other than Group B and M occupancies, escalators creating
vertical openings connecting five or more stories shall be
protected by 1-hour fire-resistance-rated construction.

4603.4 Sprinkler systems. An automatic sprinkler system
shall be provided in all existing buildings in accordance with
Sections 4603.4.1 and 4603.4.2.

4603.4.1 Pyroxylin plastics. An automatic sprinkler system
shall be provided throughout existing buildings where cellu-
lose nitrate film or pyroxylin plastics are manufactured,
stored or handled in quantities exceeding 100 pounds (45 kg).
Vaults located within buildings for the storage of raw pyrox-
ylin shall be protected with an approved automatic sprinkler
system capable of discharging 1.66 gallons per minute per
square foot (68 L/min/m?) over the area of the vault.

4603.4.2 Group I-2. An automatic sprinkler system shall be
provided throughout existing Group I-2 fire areas. The sprin-
kler system shall be provided throughout the floor where the
Group -2 occupancy is located, and in all floors between the
Group I-2 occupancy and the level of exit discharge.

4603.4.3 Nightclub. An automatic sprinkler system shall be
provided throughout Group A-2 nightclubs as defined in this
code. No building shall be constructed for, used for, or con-
verted to occupancy as a nightclub except in accordance with
this section.

4603.5 Standpipes. Existing structures with occupied floors
located more than 50 feet (15,240 mm) above or below the
lowest level of fire department vehicle access shall be
equipped with standpipes installed in accordance with Sec-
tion 905. The standpipes shall have an approved fire depart-
ment connection with hose connections at each floor level
above or below the lowest level of fire department access.
The fire code official is authorized to approve the installation
of manual standpipe systems to achieve compliance with this
section where the responding fire department is capable of
providing the required hose flow at the highest standpipe out-
let.

4603.6 Fire alarm systems. An approved fire alarm system
shall be installed in existing buildings and structures in accor-
dance with Sections 4603.6.1 through 4603.6.7 and provide
occupant notification in accordance with Section 907.6
unless other requirements are provided by other sections of
this code.

EXCEPTION: Occupancies with an existing, previously approved

fire alarm system.

4603.6.1 Group E. A fire alarm system shall be installed in
existing Group E occupancies in accordance with Section
907.2.3.

EXCEPTIONS: 1. A manual fire alarm system is not required in a
building with a maximum area of 1,000 square feet
(93 m?) that contains a single classroom and is located
no closer than 50 feet (15,240 mm) from another
building.

2. A manual fire alarm system is not required in Group
E occupancies with an occupant load less than 50.

[35]
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4603.6.2 Group I-1. An automatic fire alarm system shall be
installed in existing Group I-1 residential care/assisted living
facilities in accordance with Section 907.2.6.1.

EXCEPTIONS: 1. Manual fire alarm boxes in resident or patient sleep-
ing areas shall not be required at exits if located at all
nurses' control stations or other constantly attended
staff locations, provided such stations are visible and
continuously accessible and that travel distances
required in Section 907.5.2 are not exceeded.

2. Where each sleeping room has a means of egress
door opening directly to an exterior egress balcony
that leads directly to the exits in accordance with
WAC 51-50-1019, and the building is not more than
three stories in height.

4603.6.3 Group I-2. An automatic fire alarm system shall be
installed in existing Group I-2 occupancies in accordance
with Section 907.2.6.2.

EXCEPTION: Manual fire alarm boxes in resident or patient sleeping

areas shall not be required at exits if located at all
nurses' control stations or other constantly attended
staff locations, provided such stations are visible and
continuously accessible and that travel distances
required in Section 907.5.2.1 are not exceeded.

4603.6.4 Group I-3. An automatic and manual fire alarm
system shall be installed in existing Group I-3 occupancies in
accordance with Section 907.2.6.3.

4603.6.5 Group R-1. A fire alarm system and smoke alarms
shall be installed in existing Group R-1 occupancies in accor-
dance with Sections 4603.6.5.1 through 4603.6.5.2.1.

4603.6.5.1 Group R-1 hotel and motel manual fire alarm
system. A manual fire alarm system that activates the occu-
pant notification system in accordance with Section 907.6
shall be installed in existing Group R-1 hotels and motels
more than three stories or with more than 20 sleeping units.

EXCEPTIONS: 1. Buildings less than two stories in height where all
sleeping units, attics and crawl spaces are separated by
1-hour fire-resistance-rated construction and each
sleeping unit has direct access to a public way, exit
court or yard.

2. Manual fire alarm boxes are not required through-
out the building when the following conditions are
met:

2.1. The building is equipped throughout with an auto-
matic sprinkler system installed in accordance with
Section 903.3.1.1 or 903.3.1.2;

2.2. The notification appliances will activate upon
sprinkler water flow; and

2.3. At least one manual fire alarm box is installed at
an approved location.

4603.6.5.1.1 Group R-1 hotel and motel automatic smoke
detection system. An automatic smoke detection system that
activates the occupant notification system in accordance with
Section 907.6 shall be installed in existing Group R-1 hotels
and motels throughout all interior corridors serving sleeping
rooms not equipped with an approved, supervised sprinkler
system installed in accordance with WAC 51-50-0903.

EXCEPTION: An automatic smoke detection system is not required
in buildings that do not have interior corridors serving
sleeping units and where each sleeping unit has a
means of egress door opening directly to an exit or to

an exterior exit access that leads directly to an exit.

Emergency
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4603.6.5.2 Group R-1 boarding and rooming houses man-
ual fire alarm system. A manual fire alarm system that acti-
vates the occupant notification system in accordance with
Section 907.6 shall be installed in existing Group R-1 board-
ing and rooming houses.

EXCEPTION: Buildings less than two stories in height where all
sleeping units, attics and crawl spaces are separated by
1-hour fire-resistance-rated construction and each
sleeping unit has direct access to a public way, exit

court or yard.

4603.6.5.2.1 Group R-1 boarding and rooming houses
automatic smoke detection system. An automatic smoke
detection system that activates the occupant notification sys-
tem in accordance with Section 907.6 shall be installed in
existing Group R-1 boarding and rooming houses throughout
all interior corridors serving sleeping units not equipped with
an approved, supervised sprinkler system installed in accor-
dance with WAC 51-50-0903.

EXCEPTION: Buildings equipped with single-station smoke alarms
meeting or exceeding the requirements of Section
907.2.10.1 and where the fire alarm system includes at
least one manual fire alarm box per floor arranged to

initiate the alarm.

4603.6.6 Group R-2. An automatic or manual fire alarm
system that activates the occupant notification system in
accordance with Section 907.6 shall be installed in existing
Group R-2 occupancies more than three stories in height or
with more than 16 dwelling or sleeping units.

EXCEPTIONS: 1. Where each living unit is separated from other con-
tiguous living units by fire barriers having a fire-resis-
tance rating of not less than 0.75 hour, and where each
living unit has either its own independent exit or its
own independent stairway or ramp discharging at
grade.

2. A separate fire alarm system is not required in
buildings that are equipped throughout with an
approved supervised automatic sprinkler system
installed in accordance with Section 903.3.1.1 or
903.3.1.2 and having a local alarm to notify all occu-
pants.

3. A fire alarm system is not required in buildings that
do not have interior corridors serving dwelling units
and are protected by an approved automatic sprinkler
system installed in accordance with Section 903.3.1.1
or 903.3.1.2, provided that dwelling units either have
a means of egress door opening directly to an exterior
exit access that leads directly to the exits or are served
by open-ended corridors designed in accordance with
Section 1023.6, Exception 4.

4603.6.7 Group R-4. This section not adopted.

EXCEPTIONS: 1. Where there are interconnected smoke alarms meet-

ing the requirements of Section 907.2.11 and there is
at least one manual fire alarm box per floor arranged
to continuously sound the smoke alarms.
2. Other manually activated, continuously sounding
alarms approved by the fire code official.

4603.7 Single and multiple-station smoke alarms. Single
and multiple-station smoke alarms shall be installed in exist-
ing Group R occupancies and in dwellings not classified as
Group R occupancies in accordance with Sections 4603.7.1
through 4603.7.3.

4603.7.1 Where required. Existing Group R occupancies
and dwellings not classified as Group R occupancies not

Emergency

Washington State Register, Issue 12-09

already provided with single-station smoke alarms shall be
provided with single-station smoke alarms. Installation shall
be in accordance with Section 907.2.10, except as provided in
Sections 4603.7.2 and 4603.7.3.

4603.7.2 Interconnection. Where more than one smoke
alarm is required to be installed within an individual dwelling
or sleeping unit, the smoke alarms shall be interconnected in
such a manner that the activation of one alarm will activate
all of the alarms in the individual unit. The alarm shall be
clearly audible in all bedrooms over background noise levels
with all intervening doors closed.

EXCEPTIONS: 1. Interconnection is not required in buildings that are
not undergoing alterations, repairs or construction of
any kind.

2. Smoke alarms in existing areas are not required to
be interconnected where alterations or repairs do not
result in the removal of interior wall or ceiling finishes
exposing the structure, unless there is an attic, crawl
space or basement available which could provide
access for interconnection without the removal of
interior finishes.

4603.7.3 Power source. Single-station smoke alarms shall
receive their primary power from the building wiring pro-
vided that such wiring is served from a commercial source
and shall be equipped with a battery backup. Smoke alarms
with integral strobes that are not equipped with battery
backup shall be connected to an emergency electrical system.
Smoke alarms shall emit a signal when the batteries are low.
Wiring shall be permanent and without a disconnecting
switch other than as required for overcurrent protection.

EXCEPTIONS: 1. Smoke alarms are permitted to be solely battery
operated in existing buildings where no construction
is taking place.

2. Smoke alarms are permitted to be solely battery
operated in buildings that are not served from a com-
mercial power source.

3. Smoke alarms are permitted to be solely battery
operated in existing areas of buildings undergoing
alterations or repairs that do not result in the removal
of interior walls or ceiling finishes exposing the struc-
ture, unless there is an attic, crawl space or basement
available which could provide access for building wir-
ing without the removal of interior finishes.

4603.8 Carbon monoxide alarms. Existing Group R occu-
pancies shall be provided with carbon monoxide alarms. R-2
occupancies not already equipped with carbon monoxide
alarms shall be provided with carbon monoxide alarms when
alterations, repairs or additions requiring a permit occur, or
when one or more sleeping rooms are added or created. The
carbon monoxide alarms shall be listed as complying with
UL 2034 and be installed and maintained in accordance with
NFPA 720 and the manufacturer's instructions.

EXCEPTIONS: 1. Work involving the exterior surfaces of dwellings,
such as the replacement of roofing or siding, or the
addition or replacement of windows or doors, or the
addition of a porch or deck, or electrical permits.

2. Installation, alteration or repairs of noncombustion
plumbing or mechanical systems.

3. Sleeping units or dwelling units in R-1 occupancies
and R-2 college dormitories, hotel, and DSHS
licensed boarding home and residential treatment
facility occupancies which do not themselves contain
a fuel-burning appliance, a fuel-burning fireplace, or
have an attached garage, but which are located in a
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building with a fuel-burning appliance, a fuel-burning
fireplace, or an attached garage, need not be provided
with carbon monoxide alarms provided that:

a. The sleeping units or dwelling unit is not adjacent to
any room which contains a fuel-burning appliance, a
fuel-burning fireplace, or an attached garage; and

b. The sleeping units or dwelling unit is not connected
by duct work or ventilation shafts with a supply or
return register in the same room to any room contain-
ing a fuel-burning appliance, a fuel-burning fireplace,
or to an attached garage; and

c. The building is provided with a common area car-
bon monoxide detection system.

d. An open parking garage, as defined in the Interna-
tional Building Code, or enclosed parking garage ven-
tilated in accordance with Section 404 of the Interna-
tional Mechanical Code shall not be deemed to be an
attached garage.

SECTION 4604 MEANS OF EGRESS FOR EXISTING BUILDINGS

4604.1 General. Means of egress in existing buildings shall
comply with Section 1030 and 4604.2 through 4604.23.

EXCEPTION: Means of egress conforming to the requirements of

the building code under which they were constructed
and Section 1030 shall not be required to comply with
4604.2 through ((4604-21)) 4604.23.

4604.1.1 Evaluation. Existing buildings that were not
required to comply with a building code at the time of con-
struction, and that constitute a distinct hazard to life as deter-
mined by the fire official, shall comply with the minimum
egress requirements when specified in Table 4603.1 as fur-
ther enumerated in Sections 4604.2 through 4604.23. The fire
official shall notify the building owner in writing of the dis-
tinct hazard and, in addition shall have the authority to
require a life safety evaluation be prepared, consistent with
the requirements of Section 104.7.2. The life safety evalua-
tion shall identify any changes to the means of egress that are
necessary to provide safe egress to occupants and shall be
subject to review and approval by the fire and building code
officials. The building shall be modified to comply with the
recommendations set forth in the approved evaluation.

4604.2 Elevators, escalators and moving walks. Elevators,
escalators and moving walks shall not be used as a compo-
nent of a required means of egress.

EXCEPTIONS: 1. Elevators used as an accessible means of egress

where allowed by Section 1007.4.
2. Previously approved escalators and moving walks
in existing buildings.

4604.3 Exit sign illumination. Exit signs shall be internally
or externally illuminated. The face of an exit sign illuminated
from an external source shall have an intensity of not less
than 5 foot-candles (54 lux). Internally illuminated signs shall
provide equivalent luminance and be listed for the purpose.

EXCEPTION: Approved self-luminous signs that provide evenly

illuminated letters shall have a minimum luminance of
0.06 foot-lamberts (0.21 cd/m?).

4604.4 Power source. Where emergency illumination is
required in Section 4604.5, exit signs shall be visible under
emergency illumination conditions.

EXCEPTION: Approved signs that provide continuous illumination
independent of external power sources are not
required to be connected to an emergency electrical

system.
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4604.5 INlumination emergency power. The power supply
for means of egress illumination shall normally be provided
by the premises' electrical supply. In the event of power sup-
ply failure, illumination shall be automatically provided from
an emergency system for the following occupancies where
such occupancies require two or more means of egress:

1. Group A having 50 or more occupants.

EXCEPTION: Assembly occupancies used exclusively as a place of

worship and having an occupant load of less than 300.

2. Group B buildings three or more stories in height,
buildings with 100 or more occupants above or below a level
of exit discharge serving the occupants or buildings with
1,000 or more total occupants.

3. Group E in interior stairs, corridors, windowless areas
with student occupancy, shops and laboratories.

4. Group F having more than 100 occupants.

EXCEPTION: Buildings used only during daylight hours which are
provided with windows for natural light in accordance

with the International Building Code.

5. Group L.
6. Group M.
EXCEPTION: Buildings less than 3,000 square feet (279 m?) in gross
sales area on one story only, excluding mezzanines.
7. Group R-1.
EXCEPTION: Where each sleeping unit has direct access to the out-
side of the building at grade.
8. Group R-2.
EXCEPTION: Where each dwelling unit or sleeping unit has direct
access to the outside of the building at grade.
9. Group R-4.
EXCEPTION: Where each sleeping unit has direct access to the out-

side of the building at ground level.

4604.5.1 Emergency power duration and installation. In
other than Group I-2, the emergency power system shall pro-
vide power for not less than 60 minutes and consist of storage
batteries, unit equipment or an on-site generator. In Group I-
2, the emergency power system shall provide power for not
less than 90 minutes and consist of storage batteries, unit
equipment or an on-site generator. The installation of the
emergency power system shall be in accordance with Section
4604.

4604.6 Guards. Guards complying with this section shall be
provided at the open sides of means of egress that are more
than 30 inches (762 mm) above the floor or grade below.

4604.6.1 Height of guards. Guards shall form a protective
barrier not less than 42 inches (1067 mm) high.

EXCEPTIONS: 1. Existing guards on the open side of stairs shall be

not less than 30 inches (760 mm) high.

2. Existing guards within dwelling units shall be not
less than 36 inches (910 mm) high.

3. Existing guards in assembly seating areas.

4604.6.2 Opening limitations. Open guards shall have bal-
usters or ornamental patterns such that a 6-inch-diameter
(152 mm) sphere cannot pass through any opening up to a
height of 34 inches (864 mm).

Emergency
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EXCEPTIONS: 1. At elevated walking surfaces for access to, and use
of, electrical, mechanical or plumbing systems or
equipment, guards shall have balusters or be of solid
materials such that a sphere with a diameter of 21
inches (533 mm) cannot pass through any opening.

2. In occupancies in Group I-3, F, H or S, the clear dis-
tance between intermediate rails measured at right
angles to the rails shall not exceed 21 inches (533
mm).

3. Approved existing open guards.

4604.7 Minimum required egress width. The means of
egress width shall not be less than as required by the code
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under which constructed but not less than as required by this
section. The total width of means of egress in inches (mm)
shall not be less than the total occupant load served by the
means of egress multiplied by the factors in Table 4604.7 and
not less than specified elsewhere in this section. Multiple
means of egress shall be sized such that the loss of any one
means of egress shall not reduce the available capacity to less
than 50 percent of the required capacity. The maximum
capacity required from any story of a building shall be main-
tained to the termination of the means of egress.

TABLE 4604.7
EGRESS WIDTH PER OCCUPANT SERVED
WITHOUT SPRINKLER SYSTEM WITH SPRINKLER SYSTEM?*
Other egress
Stairways Other egress components
(inches per components Stairways (inches per
OCCUPANCY occupant) (inches per occupant) | (inches per occupant) occupant)
Occupancies other than 0.3 0.2 0.15
those listed below
Hazardous: H-1, H-2, Not permitted Not permitted 0.3 0.2
H-3 and H-4
Institutional: 1-2 Not permitted Not permitted 0.3 0.2

For SI: 1 inch =25.4 mm.

a. Buildings equipped throughout with an automatic sprinkler system in accordance with Section 903.3.1.1 or 903.3.1.2.

4604.8 Size of doors. The minimum width of each door
opening shall be sufficient for the occupant load thereof and
shall provide a clear width of not less than 28 inches (711
mm). Where this section requires a minimum clear width of
28 inches (711 mm) and a door opening includes two door
leaves without a mullion, one leaf shall provide a clear open-
ing width of 28 inches (711 mm). The maximum width of a
swinging door leaf shall be 48 inches (1219 mm) nominal.
Means of egress doors in an occupancy in Group I-2 used for
the movement of beds shall provide a clear width not less
than 41.5 inches (1054 mm). The height of doors shall not be
less than 80 inches (2032 mm).

EXCEPTIONS: 1. The minimum and maximum width shall not apply
to door openings that are not part of the required
means of egress in occupancies in Groups R-2 and R-
3.

2. Door openings to storage closets less than 10 square
feet (0.93 m?) in area shall not be limited by the mini-
mum width.

3. Width of door leaves in revolving doors that comply
with Section 1008.1.4.1 shall not be limited.

4. Door openings within a dwelling unit shall not be
less than 78 inches (1981 mm) in height.

5. Exterior door openings in dwelling units, other than
the required exit door, shall not be less than 76 inches
(1930 mm) in height.

6. Exit access doors serving a room not larger than 70
square feet (6.5 m?) shall be not less than 24 inches
(610 mm) in door width.

4604.9 Opening force for doors. The opening force for inte-
rior side-swinging doors without closers shall not exceed a 5-
pound (22 N) force. For other side-swinging, sliding and
folding doors, the door latch shall release when subjected to a
force of not more than 15 pounds (66 N). The door shall be
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set in motion when subjected to a force not exceeding 30
pounds (133 N). The door shall swing to a full open position
when subjected to a force of not more than 50 pounds (222
N). Forces shall be applied to the latch side.

4604.10 Revolving doors. Revolving doors shall comply
with the following:

1. A revolving door shall not be located within 10 feet
(3048 mm) of the foot or top of stairs or escalators. A disper-
sal area shall be provided between the stairs or escalators and
the revolving doors.

2. The revolutions per minute for a revolving door shall
not exceed those shown in Table 4604.10.

3. Each revolving door shall have a conforming side-
hinged swinging door in the same wall as the revolving door
and within 10 feet (3048 mm).

EXCEPTIONS: 1. A revolving door is permitted to be used without an
adjacent swinging door for street-floor elevator lob-
bies provided a stairway, escalator or door from other
parts of the building does not discharge through the
lobby and the lobby does not have any occupancy or
use other than as a means of travel between elevators
and a street.

2. Existing revolving doors where the number of
revolving doors does not exceed the number of swing-
ing doors within 20 feet (6096 mm).

4604.10.1 Egress component. A revolving door used as a
component of a means of egress shall comply with Section
4604.10 and all of the following conditions:

1. Revolving doors shall not be given credit for more
than 50 percent of the required egress capacity.

2. Each revolving door shall be credited with not more
than a 50-person capacity.
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3. Revolving doors shall be capable of being collapsed
when a force of not more than 130 pounds (578 N) is applied
within 3 inches (76 mm) of the outer edge of a wing.

4604.11 Stair dimensions for existing stairs. Existing stairs
in buildings shall be permitted to remain if the rise does not
exceed 8 1/4 inches (210 mm) and the run is not less than 9
inches (229 mm). Existing stairs can be rebuilt.

EXCEPTION: Other stairs approved by the fire code official.

TABLE 4604.10

REVOLVING DOOR SPEEDS
POWER-DRIVEN- | MANUAL-TYPE
TYPE SPEED SPEED
CONTROL CONTROL
INSIDE DIAMETER (RPM) (RPM)
6'6" 11 12
70" 10 11
76" 9 11
80" 9 10
86" 8 9
90" 8 9
9'6" 7 8
10' 0" 7 8

For SI: 1 inch =25.4 mm, 1 foot =304.8 mm.

4604.11.1 Dimensions for replacement stairs. The replace-
ment of an existing stairway in a structure shall not be
required to comply with the new stairway requirements of
WAC 51-11-1009 where the existing space and construction
will not allow a reduction in pitch or slope.

4604.12 Winders. Existing winders shall be allowed to
remain in use if they have a minimum tread depth of 6 inches
(152 mm) and a minimum tread depth of 9 inches (229 mm)
at a point 12 inches (305 mm) from the narrowest edge.

4604.13 Circular stairways. Existing circular stairs shall be
allowed to continue in use provided the minimum depth of
tread is 10 inches (254 mm) and the smallest radius shall not
be less than twice the width of the stairway.

4604.14 Stairway handrails. Stairways shall have handrails
on at least one side. Handrails shall be located so that all por-
tions of the stairway width required for egress capacity are
within 44 inches (1118 mm) of a handrail.

EXCEPTION: Aisle stairs provided with a center handrail are not

required to have additional handrails.

4604.14.1 Height. Handrail height, measured above stair
tread nosings, shall be uniform, not less than 30 inches (762
mm) and not more than 42 inches (1067 mm).

4604.15 Slope of ramps. Ramp runs utilized as part of a
means of egress shall have a running slope not steeper than
one unit vertical in 10 units horizontal (10 percent slope). The
slope of other ramps shall not be steeper than one unit vertical
in 8 units horizontal (12.5 percent slope).

4604.16 Width of ramps. Existing ramps are permitted to
have a minimum width of 30 inches (762 mm) but not less
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than the width required for the number of occupants served as
determined by Section 1005.1.

4604.17 Fire escape stairs. Fire escape stairs shall comply
with Sections 4604.17.1 through 4604.17.7.

4604.17.1 Existing means of egress. Fire escape stairs shall
be permitted in existing buildings but shall not constitute
more than 50 percent of the required exit capacity.

4604.17.2 Protection of openings. Openings within 10 feet
(3048 mm) of fire escape stairs shall be protected by fire door
assemblies having a minimum 3/4-hour fire-resistance rating.

EXCEPTION: In buildings equipped throughout with an approved

automatic sprinkler system, opening protection is not
required.

4604.17.3 Dimensions. Fire escape stairs shall meet the min-
imum width, capacity, riser height and tread depth as speci-
fied in Section 4604.10.

4604.17.4 Access. Access to a fire escape from a corridor
shall not be through an intervening room. Access to a fire
escape stair shall be from a door or window meeting the cri-
teria of Section 1005.1. Access to a fire escape stair shall be
directly to a balcony, landing or platform. These shall be no
higher than the floor or window sill level and no lower than 8
inches (203 mm) below the floor level or 18 inches (457 mm)
below the window sill.

4604.17.5 Materials and strength. Components of fire
escape stairs shall be constructed of noncombustible materi-
als. Fire escape stairs and balconies shall support the dead
load plus a live load of not less than 100 pounds per square
foot (4.78 kN/m?). Fire escape stairs and balconies shall be
provided with a top and intermediate handrail on each side.
The fire code official is authorized to require testing or other
satisfactory evidence that an existing fire escape stair meets
the requirements of this section.

4604.17.6 Termination. The lowest balcony shall not be
more than 18 feet (5486 mm) from the ground. Fire escape
stairs shall extend to the ground or be provided with counter-
balanced stairs reaching the ground.

EXCEPTION: For fire escape stairs serving 10 or fewer occupants,
an approved fire escape ladder is allowed to serve as

the termination.

4604.17.7 Maintenance. Fire escapes shall be kept clear and
unobstructed at all times and shall be maintained in good
working order.

4604.18 Corridors. Corridors serving an occupant load
greater than 30 and the openings therein shall provide an
effective barrier to resist the movement of smoke. Transoms,
louvers, doors and other openings shall be kept closed or self-
closing.

EXCEPTIONS: 1. Corridors in occupancies other than in Group H,
which are equipped throughout with an approved
automatic sprinkler system.

2. Patient room doors in corridors in occupancies in
Group I-2 where smoke barriers are provided in accor-
dance with the International Building Code.

3. Corridors in occupancies in Group E where each
room utilized for instruction or assembly has at least
one-half of the required means of egress doors open-
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ing directly to the exterior of the building at ground
level.

4. Corridors that are in accordance with the Interna-
tional Building Code.

4604.18.1 Corridor openings. Openings in corridor walls
shall comply with the requirements of the International
Building Code.

EXCEPTIONS: 1. Where 20-minute fire door assemblies are required,
solid wood doors at least 1.75 inches (44 mm) thick or
insulated steel doors are allowed.

2. Openings protected with fixed wire glass set in steel
frames.

3. Openings covered with 0.5-inch (12.7 mm) gypsum
wallboard or 0.75-inch (19.1 mm) plywood on the
room side.

4. Opening protection is not required when the build-
ing is equipped throughout with an approved auto-
matic sprinkler system.

4604.18.2 Dead ends. Where more than one exit or exit
access doorway is required, the exit access shall be arranged
such that dead ends do not exceed the limits specified in
Table 4604.17.2.

EXCEPTION: A dead-end passageway or corridor shall not be lim-

ited in length where the length of the dead-end pas-
sageway or corridor is less than 2.5 times the least
width of the dead-end passageway or corridor.

4604.18.3 Exit access travel distance. Exits shall be located
so that the maximum length of exit access travel, measured
from the most remote point to an approved exit along the nat-
ural and unobstructed path of egress travel, does not exceed
the distances given in Table 4604.17.2.

4604.18.4 Common path of egress travel. The common
path of egress travel shall not exceed the distances given in
Table 4604.18.2.

4604.19 Stairway discharge identification. A stairway in
an exit enclosure which continues below its level of exit dis-
charge shall be arranged and marked to make the direction of
egress to a public way readily identifiable.
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EXCEPTION: Stairs that continue one-half story beyond their levels
of exit discharge need not be provided with barriers

where the exit discharge is obvious.

4604.20 Exterior stairway protection. Exterior exit stairs
shall be separated from the interior of the building as required
in Section 1026.6. Openings shall be limited to those neces-
sary for egress from normally occupied spaces.

EXCEPTIONS: 1. Separation from the interior of the building is not
required for buildings that are two stories or less
above grade where the level of exit discharge serving

such occupancies is the first story above grade.

2. Separation from the interior of the building is not
required where the exterior stairway is served by an
exterior balcony that connects two remote exterior
stairways or other approved exits, with a perimeter
that is not less than 50 percent open. To be considered
open, the opening shall be a minimum of 50 percent of
the height of the enclosing wall, with the top of the
opening not less than 7 feet (2134 mm) above the top
of the balcony.

3. Separation from the interior of the building is not
required for an exterior stairway located in a building
or structure that is permitted to have unenclosed inte-
rior stairways in accordance with Section 1022.

4. Separation from the interior of the building is not
required for exterior stairways connected to open-
ended corridors, provided that:

4.1. The building, including corridors and stairs, is
equipped throughout with an automatic sprinkler sys-
tem in accordance with Section 903.3.1.1 or
903.3.1.2.

4.2. The open-ended corridors comply with Section
1018.

4.3. The open-ended corridors are connected on each
end to an exterior exit stairway complying with Sec-
tion 1026.

4.4. At any location in an open-ended corridor where
a change of direction exceeding 45 degrees occurs, a
clear opening of not less than 35 square feet (3 m?) or
an exterior stairway shall be provided. Where clear
openings are provided, they shall be located so as to
minimize the accumulation of smoke or toxic gases.

TABLE 4604.18.2
COMMON PATH, DEAD-END AND TRAVEL DISTANCE LIMITS (by occupancy)

OCCUPANCY COMMON PATH LIMIT DEAD-END LIMIT TRAVEL DISTANCE LIMIT
Unsprinklered Sprinklered Unsprinklered Sprinklered Unsprinklered Sprinklered
(feet) (feet) (feet) (feet) (feet) (feet)
Group A 20/75° 20/75° 200 20° 200 250
Group B 75 100 50 50 200 250
Group E 75 75 20 50 200 250
Group F-1, S-14 75 100 50 50 200 250
Group F-2, S-24 75 100 50 50 300 400
Group H-1 25 25 0 0 75 75
Group H-2 50 100 0 0 75 100
Group H-3 50 100 20 20 100 150
Group H-4 75 75 20 20 150 175
Group H-5 75 75 20 20 150 200
Group I-1 75 75 20 50 200 250
Group I-2 (Health Care) NR¢ NR¢ NR NR 150 200°¢
Group I-3 (Detention and 100 100 NR NR 150¢ 200°¢
Correctional—Use Condi-
tions 11, I1L, IV, V)
Emergency [40]
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OCCUPANCY COMMON PATH LIMIT DEAD-END LIMIT TRAVEL DISTANCE LIMIT
Unsprinklered Sprinklered Unsprinklered Sprinklered Unsprinklered Sprinklered
(feet) (feet) (feet) (feet) (feet) (feet)
Group I-4 (Day Care Cen- NR NR 20 20 200 250
ters)
Group M (Covered Mall) 75 100 50 50 200 400
Group M (Mercantile) 75 100 50 50 200 250
Group R-1 (Hotels) 75 75 50 50 200 250
Group R-2 (Apartments) 75 75 50 50 200 250
Group R-3 (One- and NR NR NR NR NR NR
Two-Family)
Group R-4 (Residential NR NR NR NR NR NR
Care/Assisted Living)
Group U 75 75 20 50 200 250

For SI: 1 foot=304.8 mm.

a. 20 feet for common path serving 50 or more persons; 75 feet for common path serving less than 50 persons.

b. See Section 1028.9.5 for dead-end aisles in Group A occupancies.

c. This dimension is for the total travel distance, assuming incremental portions have fully utilized their allowable maximums. For travel distance within
the room, and from the room exit access door to the exit, see the appropriate occupancy chapter.

d. See the International Building Code for special requirements on spacing of doors in aircraft hangars.

e. Any patient sleeping room, or any suite that includes patient sleeping rooms, of more than 1,000 square feet (93 m?) shall have at least two exit access
doors placed a distance apart equal to not less than one-third of the length of the maximum overall diagonal dimension of the patient sleeping room or

suite to be served, measured in a straight line between exit access doors.

NR = No requirements.

4604.21 Minimum aisle width. The minimum clear width
of aisles shall be:

1. Forty-two inches (1067 mm) for aisle stairs having
seating on each side.

EXCEPTION: Thirty-six inches (914 mm) where the aisle serves less

than 50 seats.

2. Thirty-six inches (914 mm) for stepped aisles having
seating on only one side.

EXCEPTION: Thirty inches (760 mm) for catchment areas serving

not more than 60 seats.

3. Twenty inches (508 mm) between a stepped aisle
handrail or guard and seating when the aisle is subdivided by
the handrail.

4. Forty-two inches (1067 mm) for level or ramped aisles
having seating on both sides.

EXCEPTION: Thirty-six inches (914 mm) where the aisle serves less

than 50 seats.

5. Thirty-six inches (914 mm) for level or ramped aisles
having seating on only one side.

EXCEPTION: Thirty inches (760 mm) for catchment areas serving

not more than 60 seats.

6. Twenty-three inches (584 mm) between a stepped
stair handrail and seating where an aisle does not serve more
than five rows on one side.

4604.22 Stairway floor number signs. Existing stairs shall
be marked in accordance with Section 1022.8.

4604.23 Egress path markings. Existing buildings of
Group A, B, E, I, M and R-1 having occupied floors located
more than 75 feet (22,860 mm) above the lowest level of fire
department vehicle access shall be provided with luminous
egress path markings in accordance with Section 1024.

EXCEPTION: Open, unenclosed stairwells in historic buildings des-

ignated as historic under a state or local historic pres-
ervation program.

SECTION 4605 REQUIREMENTS FOR OUTDOOR OPERATIONS

4605.1 Tire storage yards. Existing tire storage yards shall
be provided with fire apparatus access roads in accordance
with Sections 4605.1.1 and 4605.1.2.

4605.1.1 Access to piles. Access roadways shall be within
150 feet (45,720 mm) of any point in the storage yard where
storage piles are located, at least 20 feet (6096 mm) from any
storage pile.

4605.1.2 Location within piles. Fire apparatus access roads
shall be located within all pile clearances identified in Sec-
tion 2505.4 and within all fire breaks required in Section
2505.5.
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EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE

[Order 12-60—Filed April 17,2012, 10:16 a.m., effective April 21, 2012,
12:01 a.m.]

Effective Date of Rule: April 21,2012, 12:01 a.m.

Purpose: Amend recreational fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-56-36000F; and amending WAC 220-
56-360.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

[41] Emergency
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Reasons for this Finding: Survey results show that ade-
quate clams are available for harvest in Razor Clam Areas 1,
2 and those portions of Razor Clam Area 3 opened for har-
vest. Washington department of health has certified clams
from these beaches to be safe for human consumption. There
is insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: April 17,2012.

Philip Anderson

Director

NEW SECTION

WAC 220-56-36000F Razor clams—Areas and sea-
sons. Notwithstanding the provisions of WAC 220-56-360, it
is unlawful to dig for or possess razor clams taken for per-
sonal use from any beach in Razor Clam Areas 1, 2, or 3,
except as provided for in this section:

1. Effective 12:01 a.m. April 21 through 11:59 a.m. April
23, 2012, razor clam digging is allowed in Razor Clam Area
1. Digging is allowed from 12:01 a.m. to 11:59 a.m. each day
only.

2. Effective 12:01 a.m. April 21 through 11:59 a.m. April
23,2012, razor clam digging is allowed in Razor Clam Area
2. Digging is allowed from 12:01 a.m. to 11:59 a.m. each day
only.

3. Effective 12:01 a.m. April 23, 2012 through 11:59
a.m. April 23, 2012, razor clam digging is allowed in that
portion Razor Clam Area 3 that is between the Grays Harbor
North Jetty and the southern boundary of the Quinault Indian
Nation (Grays Harbor County). Digging is allowed from
12:01 a.m. to 11:59 a.m. each day only.

4. Tt is unlawful to dig for razor clams at any time in
Long Beach, Twin Harbors Beach or Copalis Beach Clam
sanctuaries defined in WAC 220-56-372.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

REPEALER

The following section of the Washington Administrative
Code is repealed effective 12:01 p.m. April 23, 2012:

WAC 220-56-36000F Razor clams—Areas and sea-

sons.
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EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 12-56—Filed April 17,2012, 10:29 a.m., effective May 12, 2012]

Effective Date of Rule: May 12, 2012.

Purpose: The purpose of this rule making is to allow
nontreaty recreational fishing opportunity in the Columbia
River while protecting fish listed as threatened or endangered
under the Endangered Species Act (ESA). This rule making
implements federal court orders governing Washington's
relationship with treaty Indian tribes, federal law governing
Washington's relationship with Oregon, and Washington fish
and wildlife commission policy guidance for Columbia River
fisheries.

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-28-61900Q; and amending WAC 232-
28-619.

Other Authority: United States v. Oregon, Civil No. 68-
513-KI (D. Or.), Order Adopting 2008-2017 United States v.
Oregon Management Agreement (Aug. 12, 2008) (Doc. No.
2546); Northwest Gillnetters Ass'n v. Sandison, 95 Wn.2d
638, 628 P.2d 800 (1981); Washington fish and wildlife com-
mission policies concerning Columbia River fisheries; 40
Stat. 515 (Columbia River compact).

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Sets the late-spring - summer
white sturgeon retention season for the below Wauna sport
fishery. The regulation is consistent with Washington fish
and wildlife commission guidance for 2012 lower Columbia
River sturgeon management. The dates for retention of white
sturgeon are based on actions adopted at the joint Washing-
ton-Oregon public hearing on January 26, 2012. There is
insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 1, Amended 0, Repealed 1; Federal
Rules or Standards: New 1, Amended 0, Repealed 1; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 1, Amended 0, Repealed 1.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: April 17,2012.

Philip Anderson

Director
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NEW SECTION

WAC 232-28-61900Q Exceptions to statewide
rules—Columbia River sturgeon. Notwithstanding the pro-
visions of WAC 232-28-619, effective May 12 through July
8, 2012, it is permissible to retain white sturgeon caught in
those waters of the Columbia River from the mouth upstream
to the Wauna powerlines, and all adjacent Washington tribu-
taries. Minimum size when open to retain white sturgeon in
this area is 38 inches fork length through April 30 and 41
inches fork length from May 12 onward.

REPEALER

The following section of the Washington Administrative
Code is repealed effective July 9, 2012:

WAC 232-28-61900Q Exceptions to statewide
rules—Columbia River stur-
geon.
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