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WSR 12-15-037
EMERGENCY RULES
DEPARTMENT OF
RETIREMENT SYSTEMS
[Filed July 13, 2012, 8:22 a.m., effective July 13,2012, 8:22 a.m.]

Effective Date of Rule: Immediately.

Purpose: The purpose of this rule making is to amend
the rule, as necessary, to ensure compliance with the Internal
Revenue Code requirements and plan qualification.

Citation of Existing Rules Affected by this Order:
Amending WAC 415-02-740.

Statutory Authority for Adoption: RCW 41.50.050(5).

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Ensure compliance with the
Internal Revenue Code requirements and continued plan
qualification.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 1, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: July 13, 2012.

Steve Hill
Director

AMENDATORY SECTION (Amending WSR 10-24-099,
filed 12/1/10, effective 1/1/11)

WAC 415-02-740 What are the IRS limitations on
maximum benefits and maximum contributions? (1)
Basic Internal Revenue Code (IRC) section 415 limita-
tions. Subject to the provisions of this section, benefits paid
from, and employee contributions made to, the plan shall not
exceed the maximum benefits and the maximum annual addi-
tion, respectively, as applicable under IRC section 415. This
rule applies retroactively beginning on January 1, 2009,
except as otherwise stated.

(2) Definitions. As used in this section:

(a) "IRC section 415(b) limit" refers to the limitation on
benefits established by IRC section 415(b);

(b) "IRC section 415(c) limit" refers to the limitation on
annual additions established by IRC section 415(c); and

(c) Limitation year is the calendar year.
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(3) Basic IRC section 415(b) limitation. Before Janu-
ary 1, 1995, a member may not receive an annual benefit that
exceeds the limits specified in IRC section 415(b), subject to
the applicable adjustments in that section. On and after Janu-
ary 1, 1995, a member may not receive an annual benefit that
exceeds the dollar amount specified in IRC section 415
(b)(1)(A), subject to the applicable adjustments in IRC sec-
tion 415(b) and subject to any additional limits that may be
specified in this section. In no event shall a member's annual
benefit payable in any limitation year from this plan be
greater than the limit applicable at the annuity starting date,
as increased in subsequent years pursuant to IRC section
415(d) and the regulations thereunder.

(4) Annual benefit definition. For purposes of IRC sec-
tion 415(b), the "annual benefit" means a benefit payable
annually in the form of a straight life annuity (with no ancil-
lary benefits) without regard to the benefit attributable to the
after-tax employee contributions (except pursuant to IRC
section 415(n)) and to all rollover contributions as defined in
IRC section 415 (b)(2)(A). The "benefit attributable" shall be
determined in accordance with treasury regulations.

(5) Adjustments to basic IRC section 415(b) limita-
tion for form of benefit. If the benefit under this plan is
other than a straight life annuity with no ancillary benefit,
then the benefit shall be adjusted so that it is the equivalent of
the straight life annuity, using factors prescribed in treasury
regulations.

If the form of benefit without regard to the automatic
benefit increase feature is not a straight life annuity or a qual-
ified joint and survivor annuity, then the preceding sentence
is applied by either reducing the IRC section 415(b) limit
applicable at the annuity starting date or adjusting the form of
benefit to an actuarially equivalent amount (determined using
the assumptions specified in Treasury Regulation section
1.415 (b)-1(c)(2)(ii)) that takes into account the additional
benefits under the form of benefits as follows:

(a) For a benefit paid in a form to which IRC section 417
(e)(3) does not apply (generally, a monthly benefit), the actu-
arially equivalent straight life annuity benefit that is the
greater of (or the reduced IRC section 415(b) limit applicable
at the annuity starting date which is the "lesser of" when
adjusted in accordance with the following assumptions):

(1) The annual amount of the straight life annuity (if any)
payable to the member under the plan commencing at the
same annuity starting date as the form of benefit to the mem-
ber; or

(i1) The annual amount of the straight life annuity com-
mencing at the same annuity starting date that has the same
actuarial present value as the form of benefit payable to the
member, computed using a five percent interest assumption
(or the applicable statutory interest assumption); and

(A) For years prior to January 1, 2009, the applicable
mortality tables described in Treasury Regulation section
1.417 (e)-1(d)(2) (Revenue Ruling 2001-62 or any subse-
quent revenue ruling modifying the applicable provisions of
Revenue Ruling 2001-62); or

(B) For years after December 31, 2008, the applicable
mortality tables described in section 417 (e)(3)(B) of the
Internal Revenue Code (Notice 2008-85 or any subsequent
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Internal Revenue Service guidance implementing section 417
(e)(3)(B) of the Internal Revenue Code).

(b) For a benefit paid in a form to which IRC section 417
(e)(3) applies (generally, a lump sum benefit), the actuarially
equivalent straight life annuity benefit that is the greatest of
(or the reduced IRC section 415(b) limit applicable at the
annuity starting date which is the "least of" when adjusted in
accordance with the following assumptions):

(1) The annual amount of the straight life annuity com-
mencing at the annuity starting date that has the same actuar-
ial present value as the particular form of benefit payable,
computed using the interest rate and mortality table, or tabu-
lar factor, specified in the plan for actuarial experience;

(i1) The annual amount of the straight life annuity com-
mencing at the annuity starting date that has the same actuar-
ial present value as the particular form of benefit payable,
computed using a five and one-half percent interest assump-
tion (or the applicable statutory interest assumption); and

(A) For years prior to January 1, 2009, the applicable
mortality tables described in Treasury Regulation section
1.417 (e)-1(d)(2) (Revenue Ruling 2001-62 or any subse-
quent revenue ruling modifying the applicable provisions of
Revenue Ruling 2001-62); or

(B) For years after December 31, 2008, the applicable
mortality tables described in section 417 (e)(3)(B) of the
Internal Revenue Code (Notice 2008-85 or any subsequent
Internal Revenue Service guidance implementing section 417
(e)(3)(B) of the Internal Revenue Code).

(iii) The annual amount of the straight life annuity com-
mencing at the annuity starting date that has the same actuar-
ial present value as the particular form of benefit payable
(computed using the applicable interest rate for the distribu-
tion under Treasury Regulation section 1.417 (e)-1(d)(3) (the
thirty-year treasury rate (prior to January 1, 2007, using the
rate in effect for the month prior to retirement, and on and
after January 1, 2007, using the rate in effect for the first day
of the plan year with a one-year stabilization period)); and

(A) For years prior to January 1, 2009, the applicable
mortality rate for the distribution under Treasury Regulation
section 1.417 (e)-1(d)(2) (the mortality table specified in
Revenue Ruling 2001-62 or any subsequent revenue ruling
modifying the applicable provisions of Revenue Ruling
2001-62), divided by 1.05; or

(B) For years after December 31, 2008, the applicable
mortality tables described in section 417 (e)(3)(B) of the
Internal Revenue Code (Notice 2008-85 or any subsequent
Internal Revenue Service guidance implementing section 417
(e)(3)(B) of the Internal Revenue Code), divided by 1.05.

(6) Benefits not taken into account for IRC section
415(b) limit. For purposes of this section, the following ben-
efits shall not be taken into account in applying these limits:

(a) Any ancillary benefit which is not directly related to
retirement income benefits;

(b) That portion of any joint and survivor annuity that
constitutes a qualified joint and survivor annuity; and

(¢) Any other benefit not required under IRC section 415
(b)(2) and treasury regulations thereunder to be taken into
account for purposes of the limitation of IRC section 415

(b)(D).
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(7) Other adjustments in IRC section 415(b) limita-
tion.

(a) In the event the member's retirement benefits become
payable before age sixty-two, the limit prescribed by this sec-
tion shall be reduced in accordance with regulations issued
by the Secretary of the Treasury pursuant to the provisions of
IRC section 415(b), so that such limit (as so reduced) equals
an annual straight life benefit (when such retirement income
benefit begins) which is equivalent to a one hundred sixty
thousand dollar (as adjusted) annual benefit beginning at age
sixty-two.

(b) In the event the member's benefit is based on at least
fifteen years of service as a full-time employee of any police
or fire department or on fifteen years of military service, the
adjustments provided for in (a) of this subsection shall not
apply.

(¢) The reductions provided for in (a) of this subsection
shall not be applicable to preretirement disability benefits or
preretirement death benefits.

(8) Less than ten years of ((serviee)) participation
adjustment for IRC section 415(b) limitation. The maxi-
mum retirement benefits payable to any member who has
completed less than ten years of ((serviee)) participation, as
defined in Treasury Regulation § 1.415 (b)-1(g)(1)(ii), shall
be the amount determined under subsection (((H)) (3) of this
section multiplied by a fraction, the numerator of which is the
number of the member's years of service and the denominator
of which is ten. The reduction provided by this subsection
cannot reduce the maximum benefit below ten percent. The
reduction provided by this subsection shall not be applicable
to preretirement disability benefits or preretirement death
benefits.

(9) Effect of cost-of-living adjustment (COLA) with-
out a lump sum component on IRC section 415(b) testing.
Effective on and after January 1, 2009, for purposes of apply-
ing the IRC section 415(b) limit to a member with no lump
sum benefit, the following will apply:

(a) A member's applicable IRC section 415(b) limit will
be applied to the member's annual benefit in the member's
first limitation year without regard to any automatic COLAs;

(b) To the extent that the member's annual benefit equals
or exceeds the limit, the member will no longer be eligible for
COLA increases until such time as the benefit plus the accu-
mulated increases are less than the IRC section 415(b) limit;
and

(c) Thereafter, in any subsequent limitation year, a mem-
ber's annual benefit, including any automatic COLA
increases, shall be tested under the then applicable IRC sec-
tion 415(b) limit including any adjustment to the IRC section
415 (b)(1)(A) dollar limit under IRC section 415(d), and the
treasury regulations thereunder.

(10) Effect of COLA with a lump sum component on
IRC section 415(b) testing. On and after January 1, 2009,
with respect to a member who receives a portion of the mem-
ber's annual benefit in a lump sum, a member's applicable
limit will be applied taking into consideration COLA
increases as required by IRC section 415(b) and applicable
treasury regulations.

(11) IRC section 415(c) limit. After-tax member contri-
butions or other annual additions with respect to a member
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may not exceed the lesser of forty thousand dollars, as
adjusted pursuant to IRC section 415(d), or one hundred per-
cent of the member's compensation.

(a) Annual additions are defined to mean the sum (for
any year) of employer contributions to a defined contribution
plan, member contributions, and forfeitures credited to a
member's individual account. Member contributions are
determined without regard to rollover contributions and to
picked-up employee contributions that are paid to a defined
benefit plan.

(b) For purposes of applying the IRC section 415(c) lim-
its only and for no other purpose, the definition of compensa-
tion where applicable will be compensation actually paid or
made available during a limitation year, except as noted
below and as permitted by Treasury Regulation section 1.415
(c)-2, or successor regulation; provided; however, that mem-
ber contributions picked up under IRC section 414(h) shall
not be treated as compensation.

(c) Unless another definition of compensation that is per-
mitted by Treasury Regulation section 1.415 (c)-2, or succes-
sor regulation, is specified by the plan, compensation will be
defined as wages within the meaning of IRC section 3401(a)
and all other payments of compensation to an employee by an
employer for which the employer is required to furnish the
employee a written statement under IRC sections 6041(d),
6051 (a)(3), and 6052 and will be determined without regard
to any rules under IRC section 3401(a) that limit the remuner-
ation included in wages based on the nature or location of the
employment or the services performed (such as the exception
for agricultural labor in IRC section 3401 (a)(2)).

(i) However, for limitation years beginning on and after
January 1, 1998, compensation will also include amounts that
would otherwise be included in compensation but for an elec-
tion under IRC sections 125(a), 402 (e)(3), 402 (h)(1)(B),
402(k), or 457(b). For limitation years beginning on and after
January 1, 2001, compensation will also include any elective
amounts that are not includible in the gross income of the
employee by reason of IRC section 132 (f)(4).

(i1) For limitation years beginning on and after January 1,
2009, compensation for the limitation year will also include
compensation paid by the later of two and one-half months
after an employee's severance from employment or the end of
the limitation year that includes the date of the employee's
severance from employment if:

(A) The payment is regular compensation for services
during the employee's regular working hours, or compensa-
tion for services outside the employee's regular working
hours (such as overtime or shift differential), commissions,
bonuses or other similar payments, and, absent a severance
from employment, the payments would have been paid to the
employee while the employee continued in employment with
the employer; or

(B) The payment is for unused accrued bona fide sick,
vacation or other leave that the employee would have been
able to use if employment had continued.

Any payments not described in subparagraph (ii) above
are not considered compensation if paid after severance from
employment, even if they are paid within two and a half
months following severance from employment, except for
payments to the individual who does not currently perform
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services for the employer by reason of qualified military ser-
vice (within the meaning of IRC section 414 (u)(1)) to the
extent these payments do not exceed the amounts the individ-
ual would have received if the individual had continued to
perform services for the employer rather than entering quali-
fied military service.

(iii) Back pay, within the meaning of Treasury Regula-
tion section 1.415 (c)-2(g)(8), shall be treated as compensa-
tion for the limitation year to which the back pay relates to the
extent the back pay represents wages and compensation that
would otherwise be included under this definition.

(iv) Beginning January 1, 2009, to the extent required by
IRC sections 3401(h) and ((4H4-)2))) 414 (u)(12), an indi-
vidual receiving a differential wage payment (as defined in
section 3401 (h)(2) of the Internal Revenue Code) from an
employer shall be treated as employed by that employer, and
the differential wage payment shall be treated as compensa-
tion for purposes of applying the limits on annual additions
under section 415(c) of the Internal Revenue Code. This pro-
vision shall be applied to all similarly situated individuals in
a reasonably equivalent manner.

(v) An employee who is in qualified military service

(within the meaning of IRC section 414 (u)(1)) shall be
treated as receiving compensation from the employer during
such period of qualified military service equal to:

(A) The compensation the employee would have
received during such period if the employee were not in qual-
ified military service, determined based on the rate of pay the
employee would have received from the employer but for the

absence during the period of qualified military service; or
(B) If the compensation the employee would have

received during such period was not reasonably certain, the

employee's average compensation from the employer during

the twelve (12) month period immediately preceding the

qualified military service (or, if shorter, the period of
employment immediately preceding the qualified military

SCrvice).

(vi) If the annual additions for any member for a plan
year exceed the limitation under IRC section 415(c), the
excess annual addition will be corrected as permitted under
the Employee Plans Compliance Resolution System (or sim-
ilar IRS correction program).

(vii) For limitation years beginning on or after January 1,
2009, a member's compensation for purposes of subsection
(11) shall not exceed the annual limit under IRC section 401

@d7).

(12) Service purchases under IRC section 415(n).
Effective for permissive service credit contributions made in
limitation years beginning after December 31, 1997, if a
member makes one or more contributions to purchase per-
missive service credit under the plan, then the requirements
of IRC section 415(n) will be treated as met only if:

(a) The requirements of IRC section 415(b) are met,
determined by treating the accrued benefit derived from all
such contributions as an annual benefit for purposes of IRC
section 415(b); or

(b) The requirements of IRC section 415(c) are met,
determined by treating all such contributions as annual addi-
tions for purposes of IRC section 415(c).
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(c) For purposes of applying this subsection, the plan
will not fail to meet the reduced limit under IRC section 415
(b)(2)(C) solely by reason of this subsection and will not fail
to meet the percentage limitation under IRC section 415
(c)(1)(B) solely by reason of this subsection.

(d) For purposes of this subsection the term "permissive
service credit" means service credit:

(1) Recognized by the plan for purposes of calculating a
member's benefit under the plan;

(i) Which such member has not received under the plan;
and

(iii) Which such member may receive only by making a
voluntary additional contribution, in an amount determined
under the plan, which does not exceed the amount necessary
to fund the benefit attributable to such service credit.

Effective for permissive service credit contributions
made in limitation years beginning after December 31, 1997,
such term may include service credit for periods for which
there is no performance of service, and, notwithstanding
(d)(ii) of this subsection, may include service credited in
order to provide an increased benefit for service credit which
a member is receiving under the plan.

(e) The plan will fail to meet the requirements of this sec-
tion if:

(1) More than five years of nonqualified service credit are
taken into account for purposes of this subsection; or

(i1) Any nonqualified service credit is taken into account
under this subsection before the member has at least five
years of participation under the plan.

(f) For purposes of (e) of this subsection, effective for
permissive service credit contributions made in limitation
years beginning after December 31, 1997, the term "nonqual-
ified service credit" means permissive service credit other
than that allowed with respect to:

(1) Service (including parental, medical, sabbatical, and
similar leave) as an employee of the government of the
United States, any state or political subdivision thereof, or
any agency or instrumentality of any of the foregoing (other
than military service or service for credit which was obtained
as a result of a repayment described in IRC section 415
®)(3));

(i1) Service (including parental, medical, sabbatical, and
similar leave) as an employee (other than as an employee
described in (f)(i) of this subsection) of an education organi-
zation described in IRC section 170 (b)(1)(A)(ii) which is a
public, private, or sectarian school which provides elemen-
tary or secondary education through grade twelve, or a com-
parable level of education, as determined under the applica-
ble law of the jurisdiction in which the service was per-
formed;

(iii) Service as an employee of an association of employ-
ees who are described in (f)(i) of this subsection; or

(iv) Military service, other than qualified military service
under section 414(u), recognized by the plan.

(g) In the case of service described in (f)(1), (ii), or (iii) of
this subsection, such service will be nonqualified service if
recognition of such service would cause a member to receive
a retirement benefit for the same service under more than one
plan.

Emergency
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(h) In the case of a trustee-to-trustee transfer after
December 31, 2001, to which IRC section 403 (b)(13)(A) or
457 (e)(17)(A) applies, without regard to whether the transfer
is made between plans maintained by the same employer:

(1) The limitations of (e) of this subsection will not apply
in determining whether the transfer is for the purchase of per-
missive service credit; and

(i1) The distribution rules applicable under federal law to
the plan will apply to such amounts and any benefits attribut-
able to such amounts.

(i) For an eligible member, the limitation of IRC section
415 (c)(1) shall not be applied to reduce the amount of per-
missive service credit which may be purchased to an amount
less than the amount which was allowed to be purchased
under the terms of the plan as in effect on August 5, 1997. For
purposes of this subsection (12)(i), an eligible member is an
individual who first became a member in the plan before Jan-
uary 1, 1998.

(13) Modification of contributions for IRC sections
415(c) and 415(n) purposes. Notwithstanding any other
provision of law to the contrary, the department may modify
a request by a member to make a contribution to the plan if
the amount of the contribution would exceed the limits pro-
vided in IRC section 415 by using the following methods:

(a) If the law allows, the department may establish either
a lump sum or a periodic payment plan for the member to
avoid a contribution in excess of the limits under IRC sec-
tions 415(c) or 415(n).

(b) If payment pursuant to (a) of this subsection will not
avoid a contribution in excess of the limits imposed by IRC
sections 415(c) or 415(n), the department may either reduce
the member's contribution to an amount within the limits of
those sections or refuse the member's contribution.

(14) Repayments of cash outs. Any repayment of con-
tributions, including interest thereon, to the plan with respect
to an amount previously refunded upon a forfeiture of service
credit under the plan or another governmental plan main-
tained by the state or a local government within the state shall
not be taken into account for purposes of IRC section 415, in
accordance with applicable treasury regulations.

(15) Participation in other qualified plans: Aggrega-
tion of limits.

(a) The IRC section 415(b) limit with respect to any
member who at any time has been a member in any other
defined benefit plan as defined in IRC section 414(j) main-
tained by the member's employer shall apply as if the total
benefits payable under all such defined benefit plans in which
the member has been a member were payable from one plan.

(b) The IRC section 415(c) limit with respect to any
member who at any time has been a member in any other
defined contribution plan as defined in IRC section 414(i)
maintained by the member's employer shall apply as if the
total annual additions under all such defined contribution
plans in which the member has been a member were payable
from one plan.

(16) Reduction of benefits priority. Reduction of ben-
efits and/or contributions to all plans, where required, shall
be accomplished by first reducing the member's defined ben-
efit component under any defined benefit plans in which the
member participated, such reduction to be made first with
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respect to the plan in which the member most recently
accrued benefits and thereafter in such priority as shall be
determined by the plan and the plan administrator of such
other plans; and next, by reducing the member's defined con-
tribution component benefit under any defined benefit plans;
and next by reducing or allocating excess forfeitures for
defined contribution plans in which the member participated,
such reduction to be made first with respect to the plan in
which the member most recently accrued benefits and there-
after in such priority as shall be established by the plan and
the plan administrator for such other plans provided; how-
ever, that necessary reductions may be made in a different
manner and priority pursuant to the agreement of the plan and
the plan administrator of all other plans covering such mem-
ber.

(17) Technical and Miscellaneous Revenue Act of
1988 (TAMRA) election. This subsection applies only to
those plans for which it has been approved by the IRS. This
subsection applies retroactively beginning on January 1,
1990, only to participants who first became participants in the
system before January 1, 1990. For purposes of this subsec-
tion, these participants are referred to as "qualified partici-
pants." For a qualified participant, the 415(b) limit shall not

be less than the accrued benefit of the participant under the
plan determined without regard to any amendment of the plan
made after October 14, 1987.

(18) Ten thousand dollar limit; less than ten vears of

service. Notwithstanding anything in this Section to the con-
trary, the retirement benefit payable with respect to a member

shall be deemed not to exceed the limit set forth in this sub-
section if the benefits payable, with respect to such member
under this plan and under all other qualified defined benefit
pension plans to which the member's employer contributes,
do not exceed ten thousand dollars ($10,000) for the applica-
ble limitation year and for any prior limitation year and the
employer has not at any time maintained a qualified defined
contribution plan in which the member participated; pro-
vided, however, that if the member has completed less than
ten years of service with the employer, the limit under this
section shall be a reduced limit equal to ten thousand dollars
($10,000) multiplied by a fraction, the numerator of which is
the number of the member's years of service and the denomi-
nator of which is ten.

WSR 12-16-006
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 12-146—Filed July 19, 2012, 3:13 p.m., effective July 19,2012, 3:13
p.m]

Effective Date of Rule: Immediately.

Purpose: Amend commercial fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-24-04000J and 220-24-04000K; and
amending WAC 220-24-040.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.
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Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: A harvestable quota of salmon
is available for the troll fleet. Chinook catch rates have been
lower than expected. An increase in the chinook open period
limit is needed to ensure the coastal salmon troll fishery
meets the season objectives. These rules are adopted at the
recommendation of the Pacific Fisheries Management Coun-
cil, in accordance with preseason fishing plans and the
National Marine Fisheries Service from an in-season call.
There is insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 2.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 19, 2012.

Joe Stohr
for Philip Anderson
Director

NEW SECTION

WAC 220-24-04000K All-citizen commercial salmon
troll. Notwithstanding the provisions of WAC 220-24-040,
effective immediately until further notice, it is unlawful to
fish for salmon with troll gear or to land salmon taken with
troll gear into a Washington port except during the seasons
provided for in this section:

(1) Salmon Management and Catch Reporting Areas 1,
2, 3, and that portion of Area 4 west of 125°05'00" W longi-
tude and south of 48°23'00" N latitude, open:

July 20 through July 24, 2012;

July 27 through July 31, 2012;

August 3 through August 7, 2012;

August 10 through August 14, 2012;

August 17 through August 21, 2012;

August 24 through August 27, 2012;

August 31 through September 3, 2012;

September 7 through September 10, 2012; and

September 14 through September 17, 2012.

(2) Landing and possession limit of 50 Chinook and 35
coho per boat per each entire open period for the entire catch
areas 1, 2, 3 and 4.
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(3) The Cape Flattery and Columbia River Control
Zones are closed. Mandatory Yelloweye Rockfish Conserva-
tion Area is closed.

(4) Minimum size for Chinook salmon is 28 inches in
length. Minimum size for Coho salmon is 16 inches in
length. No minimum size for pink, sockeye, or chum salmon,
except no chum retention north of Cape Alava, Washington,
in August and September. It is unlawful to possess wild coho
salmon and halibut.

(5) Lawful troll gear is restricted to all legal troll gear
with single point, single shank barbless hooks.

(6) Fishers must land and deliver their catch within 24
hours of any closure of a fishery provided for in this section,
and vessels fishing or in possession of salmon while fishing
north of Leadbetter Point must land and deliver their fish
within the area and North of Leadbetter Point. Vessels fish-
ing or in possession of salmon while fishing south of Lead-
better Point must land and deliver their fish within the area
and south of Leadbetter Point.

(7) The Cape Flattery Control Zone is defined as the area
from Cape Flattery (48°23'00" N latitude) to the northern
boundary of the U.S. Exclusive Economic Zone, and the area
from Cape Flattery south to Cape Alava, 48°10'00" N lati-
tude, and west of 125°05'00" W longitude.

(8) Columbia Control Zone - This is defined as an area at
the Columbia River mouth, bounded on the west by a line
running northeast/southwest between the red lighted Buoy #4
(46°13'35" N. Lat., 124°06'50" W. long.) and the green
lighted Buoy #7 (46°15'09' N. lat., 124°06'16" W. long.); on
the east, by the Buoy #10 line, which bears north/south at
357° true from the south jetty at 46°14'00" N. lat., 124°03'07"
W. long, to its intersection with the north jetty; on the north,
by a line running northeast/southwest between the green
lighted Buoy #7 to the tip of the north jetty (46°14'48" N. lat.,
124°05'20" W. long.), and then along the north jetty to the
point of intersection with the Buoy #10 line; and, on the
south, by a line running northeast/southwest between the red
lighted Buoy #4 and tip of the south jetty (46°14'03" N. Iat.,
124°04'05" W. long.), and then along the south jetty to the
point of intersection with the Buoy #10 line.

(9) Mandatory Yelloweye Rockfish Conservation Area -
This is defined as the area in Washington Marine Catch Area
3 from 48°00.00' N latitude; 125°14.00' W longitude to
48°02.00' N latitude; 125°14.00' W longitude to 48°02.00' N
latitude; 125°16.50" W longitude to 48°00.00' N latitude;
125°16.50' W longitude and connecting back to 48°00.00' N
latitude; 125°14.00' W longitude.

(10) It is unlawful to fish in Salmon Management and
Catch Reporting Areas 1, 2, 3 or 4 with fish on board taken
south of Cape Falcon, Oregon; and all fish taken from
Salmon Management and Catch Reporting Areas 1, 2, 3, and
4 must be landed before fishing south of Cape Falcon, Ore-
gon.

(11) It is unlawful for wholesale dealers and trollers
retailing their fish to fail to report their landing by 10:00 a.m.
the day following landing. Ticket information can be tele-
phoned in by calling 1-866-791-1279, or faxing the informa-
tion to (360) 902-2949, or e-mailing to trollfishtickets@dfw.
wa.gov. Report the dealer name, the dealer license number,
the purchasing location, the date of purchase, the fish ticket
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numbers, the gear used, the catch area, the species, the total
number for each species, and the total weight for each spe-
cies, including halibut.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 220-24-04000J All-citizen commercial

salmon troll. (12-136)

The following section of the Washington Administrative
Code is repealed effective September 19, 2012:

WAC 220-24-04000K All-citizen commercial

salmon troll.

WSR 12-16-009
EMERGENCY RULES
OFFICE OF
INSURANCE COMMISSIONER

[Insurance Commissioner Matter No. R 2012-22—Filed July 23, 2012, 6:48
a.m., effective July 23, 2012, 6:48 a.m.]

Effective Date of Rule: Immediately.

Purpose: To bring Washington state's requirements for
nongrandfathered health plans into compliance with the
Affordable Care Act by establishing the requirements for
review of adverse benefit determinations, and to provide that
all plans, both grandfathered and nongrandfathered, must
continue to address grievances.

Citation of Existing Rules Affected by this Order:
Amending WAC 284-43-130, 284-43-615, and 284-43-620.

Statutory Authority for Adoption: RCW 48.02.060,
48.43.530.

Other Authority: P.L. 111-148 (2010, as amended) and
implementing regulations.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The United States Department
of Health and Human Services (HHS) deemed our state to be
in compliance with the Affordable Care Act's (ACA) require-
ments for review of adverse benefit determinations, based on
the rule-making order issued at WSR 12-08-006. That emer-
gency rule expires on July 20, 2012. The purpose of this
emergency rule is to maintain continuity of law so that the
HHS determination is not jeopardized. If HHS were to with-
draw its determination due to a lapse of these rules, as of Jan-
uary 1, 2012, all appeals of adverse benefit determination
would be subject to the federal process, creating confusion
for consumers, issuers and independent review organizations.
The stability of the individual and small group markets is best
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served by continuing to be deemed compliant with federal
law, and therefore, adoption of these rules on an emergency
basis pending adoption of the permanent rules is justified.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 12, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 2,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 20, 2012.

Mike Kreidler

Insurance Commissioner

AMENDATORY SECTION (Amending Matter No. R 2000-
02, filed 1/9/01, effective 7/1/01)

WAC 284-43-130 Definitions. Except as defined in
other subchapters and unless the context requires otherwise,
the following definitions shall apply throughout this chapter.

(1) "Adverse determination and noncertification" means
a decision by a health carrier to deny, modify, reduce, or ter-
minate payment, coverage, authorization, or provision of
health care services or benefits including the admission to or
continued stay in a facility.

(2) "Certification" means a determination by the carrier
that an admission, extension of stay, or other health care ser-
vice has been reviewed and, based on the information pro-
vided, meets the clinical requirements for medical necessity,
appropriateness, level of care, or effectiveness in relation to
the applicable health plan.

(3) "Clinical review criteria" means the written screens,
decision rules, medical protocols, or guidelines used by the
carrier as an element in the evaluation of medical necessity
and appropriateness of requested admissions, procedures,
and services under the auspices of the applicable health plan.

(4) "Covered health condition" means any disease, ill-
ness, injury or condition of health risk covered according to
the terms of any health plan.

(5) "Covered person" means an individual covered by a
health plan including an enrollee, subscriber, policyholder, or
beneficiary of a group plan.

(6) "Emergency medical condition" means the emergent
and acute onset of a symptom or symptoms, including severe
pain, that would lead a prudent layperson acting reasonably
to believe that a health condition exists that requires immedi-
ate medical attention, if failure to provide medical attention
would result in serious impairment to bodily functions or
serious dysfunction of a bodily organ or part, or would place
the person's health in serious jeopardy.
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(7) "Emergency services" means otherwise covered
health care services medically necessary to evaluate and treat
an emergency medical condition, provided in a hospital
emergency department.

(8) "Enrollee point-of-service cost-sharing" or "cost-
sharing" means amounts paid to health carriers directly pro-
viding services, health care providers, or health care facilities
by enrollees and may include copayments, coinsurance, or
deductibles.

(9) "Facility" means an institution providing health care
services, including but not limited to hospitals and other
licensed inpatient centers, ambulatory surgical or treatment
centers, skilled nursing centers, residential treatment centers,
diagnostic, laboratory, and imaging centers, and rehabilita-
tion and other therapeutic settings.

(10) "Formulary" means a listing of drugs used within a
health plan.

(11) "Grievance" means a written or an oral complaint
submitted by or on behalf of a covered person regarding((:

Denial-of heal . forheald
eare-servieesror

b)) issues other than health care services or payment
for health care services including dissatisfaction with health
care services, delays in obtaining health care services, con-
flicts with carrier staff or providers, and dissatisfaction with
carrier practices or actions unrelated to health care services.

(12) "Health care provider" or "provider" means:

(a) A person regulated under Title 18 RCW or chapter
70.127 RCW, to practice health or health-related services or
otherwise practicing health care services in this state consis-
tent with state law; or

(b) An employee or agent of a person described in (a) of
this subsection, acting in the course and scope of his or her
employment.

(13) "Health care service" or "health service" means that
service offered or provided by health care facilities and health
care providers relating to the prevention, cure, or treatment of
illness, injury, or disease.

(14) "Health carrier" or "carrier" means a disability
insurance company regulated under chapter 48.20 or 48.21
RCW, a health care service contractor as defined in RCW
48.44.010, and a health maintenance organization as defined
in RCW 48.46.020.

(15) "Health plan" or "plan" means any individual or
group policy, contract, or agreement offered by a health car-
rier to provide, arrange, reimburse, or pay for health care ser-
vice except the following:

(a) Long-term care insurance governed by chapter 48.84
RCW;

(b) Medicare supplemental health insurance governed by
chapter 48.66 RCW;

(c) Limited health care service offered by limited health
care service contractors in accordance with RCW 48.44.035;

(d) Disability income;

(e) Coverage incidental to a property/casualty liability
insurance policy such as automobile personal injury protec-
tion coverage and homeowner guest medical;

(f) Workers' compensation coverage;

(g) Accident only coverage;
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(h) Specified disease and hospital confinement indem-
nity when marketed solely as a supplement to a health plan;

(1) Employer-sponsored self-funded health plans;

(j) Dental only and vision only coverage; and

(k) Plans deemed by the insurance commissioner to have
a short-term limited purpose or duration, or to be a student-
only plan that is guaranteed renewable while the covered per-
son is enrolled as a regular full-time undergraduate or gradu-
ate student at an accredited higher education institution, after
a written request for such classification by the carrier and
subsequent written approval by the insurance commissioner.

(16) "Managed care plan" means a health plan that coor-
dinates the provision of covered health care services to a cov-
ered person through the use of a primary care provider and a
network.

(17) "Medically necessary" or "medical necessity" in
regard to mental health services and pharmacy services is a
carrier determination as to whether a health service is a cov-
ered benefit if the service is consistent with generally recog-
nized standards within a relevant health profession.

(18) "Mental health provider" means a health care pro-
vider or a health care facility authorized by state law to pro-
vide mental health services.

(19) "Mental health services" means in-patient or out-
patient treatment, partial hospitalization or out-patient treat-
ment to manage or ameliorate the effects of a mental disorder
listed in the Diagnostic and Statistical Manual (DSM) 1V
published by the American Psychiatric Association, exclud-
ing diagnoses and treatments for substance abuse, 291.0
through 292.9 and 303.0 through 305.9.

(20) "Network" means the group of participating provid-
ers and facilities providing health care services to a particular
health plan. A health plan network for carriers offering more
than one health plan may be smaller in number than the total
number of participating providers and facilities for all plans
offered by the carrier.

(21) "Out-patient therapeutic visit" or "out-patient visit"
means a clinical treatment session with a mental health pro-
vider of a duration consistent with relevant professional stan-
dards used by the carrier to determine medical necessity for
the particular service being rendered, as defined in Physi-
cians Current Procedural Terminology, published by the
American Medical Association.

(22) "Participating provider" and "participating facility"
means a facility or provider who, under a contract with the
health carrier or with the carrier's contractor or subcontractor,
has agreed to provide health care services to covered persons
with an expectation of receiving payment, other than coinsur-
ance, copayments, or deductibles, from the health carrier
rather than from the covered person.

(23) "Person" means an individual, a corporation, a part-
nership, an association, a joint venture, a joint stock com-
pany, a trust, an unincorporated organization, any similar
entity, or any combination of the foregoing.

(24) "Pharmacy services" means the practice of phar-
macy as defined in chapter 18.64 RCW and includes any
drugs or devices as defined in chapter 18.64 RCW.

(25) "Primary care provider" means a participating pro-
vider who supervises, coordinates, or provides initial care or
continuing care to a covered person, and who may be
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required by the health carrier to initiate a referral for specialty
care and maintain supervision of health care services ren-
dered to the covered person.

(26) "Preexisting condition" means any medical condi-
tion, illness, or injury that existed any time prior to the effec-
tive date of coverage.

(27) "Premium" means all sums charged, received, or
deposited by a health carrier as consideration for a health plan
or the continuance of a health plan. Any assessment or any
"membership," "policy," "contract," "service," or similar fee
or charge made by a health carrier in consideration for a
health plan is deemed part of the premium. "Premium" shall
not include amounts paid as enrollee point-of-service cost-
sharing.

(28) "Small group" means a health plan issued to a small
employer as defined under RCW 48.43.005(24) comprising
from one to fifty eligible employees.

(29) "Substitute drug" means a therapeutically equiva-
lent substance as defined in chapter 69.41 RCW.

(30) "Supplementary pharmacy services" or "other phar-
macy services" means pharmacy services involving the pro-
vision of drug therapy management and other services not
required under state and federal law but that may be rendered
in connection with dispensing, or that may be used in disease
prevention or disease management.

SUBCHAPTER E
ADVERSE BENEFIT DETERMINATION PROCESS
REQUIREMENTS
FOR NONGRANDFATHERED PLANS

NEW SECTION

WAC 284-43-500 Scope and intent. This subchapter
sets forth the requirements that carriers and nongrandfathered
health plans must implement when establishing the adverse
benefit determination process required by RCW 48.43.530
and 48.43.535. A health plan is nongrandfathered if it does
not meet the definition and standards for a grandfathered
health plan contained in the Affordable Care Act (2010), P.L.
111-148, as amended, and the Affordable Care Act's imple-
menting federal regulations. These rules apply to any health
plan issued, renewed, or in effect on or after January 1, 2012,
and any review of an adverse benefit determination initiated
after that date.

NEW SECTION

WAC 284-43-505 Definitions. These definitions apply
to the sections in subchapter E, WAC 284-43-500 through
284-43-550:

"Adverse benefit determination" has the same meaning
as defined in RCW 48.43.005. An adverse benefit determina-
tion includes a carrier or health plan's denial of enrollment
status.

"Appellant" means an applicant or a person enrolled as
an enrollee, subscriber, policy holder, participant, or benefi-
ciary of an individual or group health plan, and when desig-
nated, their representative. Providers seeking expedited
review of an adverse benefit determination on behalf of an



Washington State Register, Issue 12-16

appellant may act as the appellant's representative even if the
appellant has not formally notified the health plan or carrier
of the designation.

"External appeal or review" means the request by an
appellant for an independent review organization to deter-
mine whether the carrier or health plan's internal appeal deci-
sions are correct.

"Internal appeal or review" means the request by an
appellant to a carrier or health plan to review and reconsider
an adverse benefit determination.

NEW SECTION

WAC 284-43-510 Review of adverse benefit determi-
nations—Generally. (1) Each carrier and health plan must
establish and implement a comprehensive process for the
review of adverse benefit determinations. The process must
offer an appellant the opportunity for both internal review
and external review of an adverse benefit determination. The
process must meet accepted national certification standards
such as those used by the National Committee for Quality
Assurance, except as otherwise required by this chapter.

(2) Neither a carrier nor a health plan may take or
threaten to take any punitive action against a provider acting
on behalf or in support of an appellant.

(3) Unless the request for review is made by an appli-
cant, coverage must be continued while an adverse benefit
determination is reviewed. Appellants must be notified that
they may be responsible for the cost of services if the adverse
benefit determination is upheld.

(4)(a) A carrier must accept a request for internal review
of an adverse benefit determination if it is submitted within at
least sixty days of the appellant's receipt of a determination
applicable to an individual health plan, and within one hun-
dred eighty days of an appellant's receipt of a determination
applicable to a group health plan.

(b) Within seventy-two hours of receiving a request for
review, each carrier and health plan must notify the appellant
of its receipt of the request.

(5)(a) The right of review and to appeal an adverse ben-
efit determination must be clearly communicated in writing
by the carrier. At a minimum, the notice must be sent at the
following times:

(1) Upon request;

(i) As part of the notice of adverse benefit determina-
tion;

(iii)) To new enrollees at the time of enrollment;

(iv) Annually thereafter to enrollees, group administra-
tors and subcontractors of the carrier; and

(v) The notice requirement under (a)(iii) and (iv) of this
subsection is satisfied if the description of the internal and
external review process is included in or attached to the sum-
mary health plan descriptions, policy, certificate, member-
ship booklet, outline of coverage or other evidence of cover-
age provided to participants, beneficiaries, or enrollees.

(b) Each carrier and health plan must ensure that its net-
work providers receive a written explanation of the manner in
which adverse benefit determinations may be reviewed on
both an expedited and nonexpedited basis.
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(c) The written explanation of the review process must
include information about the availability of Washington's
designated ombudsman's office as that term is referenced in
the Affordable Care Act (2010) P.L. 111-148, as amended. A
carrier and health plan must also specifically direct appellants
to the office of the insurance commissioner's consumer pro-
tection division for assistance with questions and complaints.

(6) The review process must be accessible to persons
who are limited-English speakers, who have literacy prob-
lems, or who have physical or mental disabilities that impede
their ability to request review or participate in the review pro-
cess.

(a) Carriers and health plans must conform to federal
requirements to provide notice of the process in a culturally
and linguistically appropriate manner to those seeking
review.

(b) Carriers and health plans in counties where ten per-
cent or more of the population is literate in a specific non-
English language must include in notices a statement promi-
nently displayed in the relevant language or languages, stat-
ing that oral assistance and a written notice in the non-Eng-
lish language are available upon request.

(7) Each carrier and health plan must consistently assist
appellants with understanding the review process. Carriers
and health plans may not use procedures or practices that the
commissioner determines discourages an appellant from
seeking expedited internal or independent external review, or
concurrent expedited review.

(8) If a carrier or health plan reverses its initial adverse
benefit determination, which it may at any time during the
review process, the carrier or health plan must provide appel-
lant with written or electronic notification of the decision
within two business days of making the decision.

(9) Each carrier and health plan must maintain a log of
each review, its resolution, and the dates of receipt, notifica-
tion and determination.

(a) The carrier must make its review log available to the
commissioner upon request in a form accessible by the com-
missioner. The log must be maintained by the carrier for a
six-year period.

(b) Each carrier must identify, evaluate and make avail-
able to the commissioner data and reports on trends in
reviews for at least a six-year time frame, including the data
on the number of appeals, the subject matter of the appeals
and their outcome.

NEW SECTION

WAC 284-43-515 Notice and explanation of adverse
benefit determination—General requirements. (1) A car-
rier and health plan must notify enrollees of an adverse bene-
fit determination either electronically or by U.S. mail. The
notification must be provided to:

(a) An appellant or their authorized representative; and

(b) To the provider if the adverse benefit determination
involves the denial of treatment or procedure prescribed by
the provider.

(2) A carrier and health plan's notice must include the
following information, worded in plain language:
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(a) The specific reasons for the adverse benefit determi-
nation;

(b) The specific health plan policy or contract sections
on which the determination is based, including references to
the provisions;

(c) The plan's review procedures, including the appel-
lant's right to a copy of the carrier and health plan's records
related to the adverse benefit determination;

(d) The time limits applicable to the review; and

(e) The right of appellants and their providers to present
evidence as part of a review of an adverse benefit determina-
tion.

(3) If an adverse benefit determination is based on med-
ical necessity, decisions related to experimental treatment, or
a similar exclusion or limit involving the exercise of profes-
sional judgment, the notification must contain either an
explanation of the scientific or clinical basis for the determi-
nation, the manner in which the terms of the health plan were
applied to the appellant's medical circumstances, or a state-
ment that such explanation is available free of charge upon
request.

(4) If an internal rule, guideline, protocol, or other simi-
lar criterion was relied on in making the adverse benefit
determination, the notice must contain either the specific
rule, guideline, protocol, or other similar criterion; or a state-
ment that a copy of the rule, guideline, protocol, or other cri-
terion is available free of charge upon request.

(5) The notice of an adverse benefit determination must
include an explanation of the right to review the records of
relevant information, including evidence used by the carrier
or the carrier's representative that influenced or supported the
decision to make the adverse benefit determination.

(a) For purposes of this subsection, "relevant informa-
tion" means information relied on in making the determina-
tion, or that was submitted, considered or generated in the
course of making the determination, regardless of whether
the document, record or information was relied on in making
the determination.

(b) Relevant information includes a statement of policy,
procedure or administrative process concerning the denied
treatment or benefit, regardless of whether it was relied on in
making the determination.

(6) If the carrier and health plan determine that addi-
tional information is necessary to perfect the denied claim,
the carrier and health plan must provide a description of the
additional material or information that they require, with an
explanation of why it is necessary, as soon as the need is
identified.

(7) An enrollee or covered person may request that a car-
rier and health plan identify the medical, vocational or other
experts whose advice was obtained in connection with the
adverse benefit determination, even if the advice was not
relied on in making the determination.

(8) The notice must include language substantially simi-
lar to the following:

"If you request a review of this adverse benefit determination,
(Company name) will continue to provide coverage for the
disputed benefit pending outcome of the review. If (Com-
pany name) prevails in the appeal, you may be responsible
for the cost of coverage received during the review period.
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An external review determination at the next level of review
is binding unless other remedies are available under state or
federal law. Even if you or the Company decide to pursue
other remedies available under state or federal law, (Com-
pany name) must provide benefits, including making pay-
ment on a claim, if the final external review determination
reverses the Company's decision, until there is a judicial deci-
sion changing the final determination."

NEW SECTION

WAC 284-43-520 Electronic disclosure and commu-
nication by carriers. (1) Except as otherwise provided by
applicable law, rule, or regulation, a carrier or health plan fur-
nishing documents through electronic media is deemed to
satisfy the notice and disclosure requirements regarding
adverse benefit determinations with respect to applicants,
covered persons, and appellants or their representative, if the
carrier takes appropriate and necessary measures reasonably
calculated to ensure that the system for furnishing docu-
ments:

(a) Results in actual receipt of transmitted information
(e.g., using return-receipt or notice of undelivered electronic
mail features, conducting periodic reviews or surveys to con-
firm receipt of the transmitted information);

(b) Protects the confidentiality of personal information
relating to the individual's accounts and benefits (e.g., incor-
porating into the system measures designed to preclude unau-
thorized receipt of or access to such information by individu-
als other than the individual for whom the information is
intended);

(c) Notice is provided in electronic or nonelectronic
form, at the time a document is furnished electronically, that
apprises the recipient of the significance of the document
when it is not otherwise reasonably evident as transmitted
(e.g., the attached document describes the internal review
process used by your plan) and of the right to request and
obtain a paper version of such document; and

(d) Upon request, the appellant or their representative is
furnished a paper version of the electronically furnished doc-
uments.

(2) Subsection (1) of this section only applies to the fol-
lowing individuals who:

(a) Affirmatively consent, in electronic or nonelectronic
form, to receiving documents through electronic media and
has not withdrawn such consent.

(b) In the case of documents to be furnished through the
internet or other electronic communication network, have
affirmatively consented or confirmed consent electronically,
in a manner that reasonably demonstrates the individual's
ability to access information in the electronic form that will
be used to provide the information that is the subject of the
consent, and has provided an address for the receipt of elec-
tronically furnished documents;

(c) Prior to providing consent, in electronic or nonelec-
tronic form, received a clear and conspicuous statement indi-
cating:

(i) The types of documents to which the consent would
apply;
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(i) That consent can be withdrawn at any time without
charge;

(iii) The procedures for withdrawing consent and for
updating the individual's electronic address for receipt of
electronically furnished documents or other information;

(iv) Were informed of the right to request and obtain a
paper version of an electronically furnished document,
including whether the paper version will be provided free of
charge; and

(v) Were provided with any hardware and software
requirements for accessing and retaining the documents.

(d) Following consent, if a change in hardware or soft-
ware requirements needed to access or retain electronic doc-
uments creates a material risk that the individual will be
unable to access or retain electronically furnished documents,
the carrier must provide a statement of the revised hardware
or software requirements for access to and retention of elec-
tronically furnished documents, and provide the individual
receiving electronic communications with the right to with-
draw consent without charge and without the imposition of
any condition or consequence that was not disclosed at the
time of the initial consent. The carrier or health plan must
request and receive a new consent to the receipt of documents
through electronic media, following a hardware or software
requirement change as described in this subsection.

NEW SECTION

WAC 284-43-525 Internal review of adverse benefit
determinations. Each carrier and health plan must include
the opportunity for internal review of an adverse benefit
determination in its review process. An appellant seeking
review of an adverse benefit determination must use the car-
rier and health plan's review process. Treating providers may
seek expedited review on a patient's behalf, regardless of
whether the provider is affiliated with the carrier on a con-
tracted basis.

(1) When a carrier and health plan receive a written
request for review, the carrier must reconsider the adverse
benefit review determination. The carrier and health plan
must notify the appellant of the review decision within four-
teen days of receipt of the request for review.

(2) For good cause, a carrier and health plan may extend
the time to make a review determination by up to sixteen
additional days. This thirty-day response time may be
waived by the appellant only if an appellant provides
informed consent in writing to extend the review period to a
specific, agreed-upon date for determination.

(3) The carrier and health plan must provide the appel-
lant with any new or additional evidence, or rationale consid-
ered, whether relied upon, generated by, or at the direction of,
the carrier or health plan in connection with the claim. The
evidence or rationale must be provided free of charge to the
appellant and sufficiently in advance of the date the notice of
the final internal review decision must be provided. The pur-
pose of this requirement is to ensure the appellant has a rea-
sonable opportunity to respond prior to that date. If the
appellant requests an extension in order to respond to any
new or additional rationale or evidence, the carrier and health
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plan must extend the determination date for a reasonable
amount of time.

(4) A carrier and health plan's review process must pro-
vide the appellant with the opportunity to submit informa-
tion, documents, written comments, records, evidence, and
testimony, including information and records obtained
through a second opinion. An appellant has the right to
review the carrier and health plan's file and obtain a free copy
of all documents, records and information relevant to any
claim that is the subject of the determination being appealed.

(5) A carrier and health plan's internal review process
must include the requirement that the carrier and health plan
affirmatively review and investigate the determination, and
consider all information submitted by the appellant prior to
issuing a determination.

(6) Review of adverse determinations must be performed
by health care providers or staff who were not involved in the
initial decision, and who are not subordinates of the persons
involved in the initial decision. Ifthe determination involves,
even in part, medical judgment, the reviewer must be or must
consult with a health care professional who has appropriate
training and experience in the field of medicine encompass-
ing the appellant's condition or disease and make a determi-
nation within the clinical standard of care for an appellant's
disease or condition.

(7) The internal review process for group health plans
must not contain any provision or be administered so that an
appellant must file more than two requests for review prior to
bringing a civil action. For individual health plans, carriers
must provide for only one level of internal review before
issuing a final determination, and may not require two levels
of internal review.

(8) A carrier or health plan's rescission of coverage is an
adverse benefit determination for which review may be
requested.

NEW SECTION

WAC 284-43-530 Exhaustion of internal review rem-
edies. (1) If a carrier or health plan fails to strictly adhere to
its requirements with respect to the internal review, the inter-
nal review process is deemed exhausted, and the appellant
may request external review without receiving an internal
review determination from the carrier or the health plan.

(2) Exception: A carrier may challenge external review
requested under this section either in court, or to the indepen-
dent review organization to which the external review is
assigned.

(a) The challenge must be based on a showing that the
carrier violation is de minimis, and did not cause, and is not
likely to cause, prejudice or harm to the appellant.

(1) This exception applies only if the external reviewer or
court determines that the carrier has demonstrated that the
violation was for good cause or was due to matters beyond
the control of the carrier, and that the violation occurred in
the context of an ongoing, good faith exchange of informa-
tion between the carrier or health plan and the appellant.

(i1) This exception is not available, and the challenge
may not be sustained, if the violation is part of a pattern or
practice of violations by the carrier or health plan.

Emergency
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(b) Before filing a request for external review under this
section, the appellant may request a written explanation for
the violation from the carrier, and the carrier must provide
such explanation within ten calendar days. The explanation
must include a specific description of the carrier or health
plan's basis, if any, for asserting that the violation should not
cause the internal claims and appeals process to be deemed
exhausted.

(c) If the independent review organization or a court
determines that the internal review process is not exhausted,
based on a carrier or health plan's challenge under this sec-
tion, within a reasonable time, not to exceed ten days, of
receiving the independent review organization's determina-
tion, or of the entry of the court's final order, the carrier or
health plan must provide the appellant with notice that the
appellant may resubmit and pursue the internal appeal.

NEW SECTION

WAC 284-43-535 Notice of internal review determi-
nation. Each carrier and health plan's review process must
require delivery to the appellant of written notification of the
internal review determination. In addition to the require-
ments of WAC 284-43-515, the written determination must
include:

(1) The actual reasons for the determination;

(2) Instructions for obtaining further review of the deter-
mination, either through a second level of internal review, if
applicable, or using the external review process;

(3) The clinical rationale for the decision, which may be
in summary form; and

(4) Instructions on obtaining the clinical review criteria
used to make the determination.

NEW SECTION

WAC 284-43-540 Expedited review. (1) A carrier and
health plan's internal and external review processes must per-
mit an expedited review of an adverse benefit determination
at any time in the review process, or concurrently, if:

(a) The appellant is currently receiving or is prescribed
treatment for a medical condition related to the adverse ben-
efit determination; and

(b) Any treating provider for the appellant, regardless of
their affiliation with the carrier and health plan, believes that
a delay in treatment based on the standard review time may
seriously jeopardize the appellant's life, overall health or abil-
ity to regain maximum function, or would subject the appel-
lant to severe and intolerable pain; or

(c) The determination is related to an issue related to
admission, availability of care, continued stay or emergency
health care services where the appellant has not been dis-
charged from the emergency room or transport service.

(2) An appellant is not entitled to expedited review if the
treatment has already been delivered and the review involves
payment for the delivered treatment, if the situation is not
urgent, or if the situation does not involve the delivery of ser-
vices for an existing condition, illness or disease.

(3) An expedited review request may be filed by appel-
lant or the appellant's provider verbally, or in writing.
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(4) The carrier or health plan must respond as expedi-
tiously as possible to an expedited review, preferably within
twenty-four hours, but in no case longer than seventy-two
hours.

(a) The carrier's response to an expedited review may be
delivered verbally, and must be reduced to and issued in writ-
ing not later than seventy-two hours after the date of the deci-
sion. Regardless of who makes the carrier and health plan's
determination, the time frame for providing a response to an
expedited review request begins when the carrier or health
plan first receives the request.

(b) If the carrier or health plan requires additional infor-
mation to determine whether the service or treatment deter-
mination being reviewed is covered under the health plan, or
eligible for benefits, they must request such information as
soon as possible after receiving the request for expedited
review.

(5) If a treating health care provider determines that a
delay could jeopardize the covered person's health or ability
to regain maximum function, the carrier or health plan must
presume the need for expedited review, and treat the review
request as such, including the need for an expedited determi-
nation of an external review under RCW 48.43.535.

(6) Neither a carrier nor a health plan may require
exhaustion of the internal appeal process before an appellant
may request an external review in urgent care situations that
justify expedited review.

NEW SECTION

WAC 284-43-545 Concurrent expedited review of
adverse benefit determinations. A carrier and health plan
must offer the right to request concurrent expedited internal
and external review of adverse benefit determinations. A car-
rier and health plan may not extend the timelines when con-
current expedited reviews are requested by making the deter-
minations consecutively. The requisite timelines must be
applied concurrently. A carrier and health plan may not deny
a request for concurrent review unless the conditions for
expedited review in WAC 284-43-540 are not met. Neither a
carrier nor a health plan may require exhaustion of internal
review if an appellant requests concurrent expedited review.

NEW SECTION

WAC 284-43-550 External review of adverse benefit
determinations. When the internal review of an adverse ben-
efit determination is final, or is deemed exhausted, the appel-
lant may request an external review of the final internal
adverse benefit determination. If the appellant requests an
external review of a final internal adverse determination, the
carrier or health plan must cooperatively participate in that
review. Carriers and health plans must inform appellants of
their right to external review, and explain the process that
they must use to exercise that right.

(1) Appellants must be provided the right to external
review of adverse benefit determinations based on medical
necessity, appropriateness, health care setting, level of care,
or effectiveness of a covered benefit. The carrier and health
plan may not establish a minimum dollar amount restriction
as a predicate for an appellant to seek external review.



Washington State Register, Issue 12-16

(2) Carriers must use the rotational registry system of
certified independent review organizations (IRO) established
by the commissioner, and must select reviewing IROs in the
rotational manner described in the rotational registry system.
A carrier may not make an assignment to an IRO out of
sequence for any reason other than the existence of a conflict
of interest, as set forth in WAC 246-305-030.

(3) The rotational registry system, a current list of certi-
fied IROs, IRO assignment instructions, and an IRO assign-
ment form to be used by carriers are available on the insur-
ance commissioner's web site (wWww.insurance.wa.gov).

(4) In addition to the requirements set forth in RCW
48.43.535, the carrier and health plan must:

(a) Make available to the appellant and to any provider
acting on behalf of the appellant all materials provided to an
IRO reviewing the carrier's determination;

(b) Provide IRO review without imposing any cost to the
appellant or their provider; and

(¢) Provide IROs with:

(1) All relevant clinical review criteria used by the carrier
and other relevant medical, scientific, and cost-effectiveness
evidence;

(i) The attending or ordering provider's recommenda-
tions; and

(iii)) A copy of the terms and conditions of coverage
under the relevant health plan.

(d) Within one day of selecting the IRO, notify the appel-
lant the name of the IRO and its contact information. This
requirement is intended to comply with the federal standard
that appellants receive notice of the IRO's identity and con-
tact information within one day of assignment. The notice
from the carrier must explain that the appellant is permitted
five business days from receipt of the notice to submit addi-
tional information in writing to the IRO. The IRO must con-
sider this information when conducting its review.

(5) A carrier may waive a requirement that internal
appeals must be exhausted before an appellant may proceed
to an independent review of an adverse determination.

(6) Upon receipt of the information provided by the
appellant to the IRO pursuant to RCW 48.43.535 and this
section, a carrier may reverse its final internal adverse deter-
mination. If it does so, it must immediately notify the IRO
and the appellant.

(7) Carriers must report to the commissioner each
assignment made to an IRO not later than one business day
after an assignment is made. Information regarding the
enrollee's personal health may not be provided with the
report.

(8) The requirements of this section are in addition to the
requirements set forth in RCW 48.43.535 and 43.70.235, and
rules adopted by the department of health in chapter 246-305
WAC.
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SUBCHAPTER F
(GRHAANCEAND-COMPEAINT)) GRANDFA-
THERED HEALTH PLLAN APPEAL PROCEDURES

NEW SECTION

WAC 284-43-605 Application of subchapter F. For
any grandfathered health plan, a carrier may continue to use
its appeal process as required by RCW 48.43.530 and 48.43.-
535 by using a process that conforms to the procedures and
standards set forth in WAC 284-43-615 through 284-43-630.
A health plan is grandfathered if the carrier correctly desig-
nates it as such based on the federal definition standards for
grandfathered health plans as set forth in the Affordable Care
Act (2010), P.L. 111-148, as amended, and its implementing
federal regulations.

AMENDATORY SECTION (Amending Matter No. R 2000-
02, filed 1/9/01, effective 7/1/01)

WAC 284-43-615 ((Grievanee—and-eomplaint))

Grandfathered plan appeal procedures—Generally. (1)
Each carrier must adopt and implement a comprehensive pro-
cess for the resolution of covered persons' ((grievanees-and))
appeal((s)) of adverse determinations. This process shall
meet accepted national certification standards such as those
used by the National Committee for Quality Assurance
except as otherwise required by this chapter.

(2) This process must conform to the provisions of ((this
ehapter)) subchapter F and each carrier must:

(a) Provide a clear explanation of the ((grievanee))
appeal process upon request, upon enrollment to new covered
persons, and annually to covered persons and subcontractors
of the carrier.

(b) Ensure that the ((grtevanee)) appeal process is acces-
sible to enrollees who are limited-English speakers, who have
literacy problems, or who have physical or mental disabilities
that impede their ability to file ((agrievanee:

) . .
fe) Processas-a grievance a covered pefson's expression
of si.ilssl E.';.isff E;‘Elﬁ “]E IE e t.StE.mEf serviee-or the-quality-or
€))) an appeal.

(c) Implement procedures for registering and responding
to oral and written ((grievanees)) appeals in a timely and
thorough manner including the notification of a covered per-
son that ((a-grievanee-or)) an appeal has been received.

((€e))) (d) Assist the covered person with all ((grievanee
and)) appeal processes.

((€B)) (e) Cooperate with any representative authorized
in writing by the covered person.

((62))) (f) Consider all information submitted by the cov-
ered person or representative.

(@) (2) Investigate and resolve all ((grievanees-and))
appeals.

((®)) (h) Provide information on the covered person's
right to obtain second opinions.

((6))) (1) Track each appeal until final resolution; main-
tain, and make accessible to the commissioner for a period of
three years, a log of all appeals; and identify and evaluate
trends in appeals.

Emergency
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AMENDATORY SECTION (Amending Matter No. R 2000-
02, filed 1/9/01, effective 7/1/01)

WAC 284-43-620 Procedures for review and appeal
of adverse determinations. (1) A covered person or the cov-
ered person's representative, including the treating provider
(regardless of whether the provider is affiliated with the car-
rier) acting on behalf of the covered person may appeal an
adverse determination in writing. The carrier must recon-
sider the adverse determination and notify the covered person
of its decision within fourteen days of receipt of the appeal
unless the carrier notifies the covered person that an exten-
sion is necessary to complete the appeal; however, the exten-
sion cannot delay the decision beyond thirty days of the
request for appeal, without the informed, written consent of

the ((eeverage)) covered person.

(2) Whenever a health carrier makes an adverse determi-
nation and delay would jeopardize the covered person's life
or materially jeopardize the covered person's health, the car-
rier shall expedite and process either a written or an oral
appeal and issue a decision no later than seventy-two hours
after receipt of the appeal. If the treating health care provider
determines that delay could jeopardize the covered person's
health or ability to regain maximum function, the carrier shall
presume the need for expeditious review, including the need
for an expeditious determination in any independent review
under WAC 284-43-630.

(3) A carrier may not take or threaten to take any puni-
tive action against a provider acting on behalf or in support of
a covered person appealing an adverse determination.

(4) Appeals of adverse determinations shall be evaluated
by health care providers who were not involved in the initial
decision and who have appropriate expertise in the field of
medicine that encompasses the covered person's condition or
disease.

(5) All appeals must include a review of all relevant
information submitted by the covered person or a provider
acting on behalf of the covered person.

(6) The carrier shall issue to affected parties and to any
provider acting on behalf of the covered person a written
notification of the adverse determination that includes the
actual reasons for the determination, the instructions for
obtaining an appeal of the carrier's decision, a written state-
ment of the clinical rationale for the decision, and instruc-
tions for obtaining the clinical review criteria used to make
the determination.

SUBCHAPTER G
GRIEVANCES

NEW SECTION

WAC 284-43-705 Definition. This definition applies to
subchapter G. "Grievant" means a person filing a grievance
as defined in WAC 284-43-130, and who is not an appellant
under either subchapter E or F of this chapter.
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NEW SECTION

WAC 284-43-715 Grievance process—Generally.
This section applies to grandfathered and nongrandfathered
plans.

(1) Each carrier and health plan must offer applicants,
covered persons, and providers a way to resolve grievances.
If the grievance is received verbally, a carrier must promptly
provide information regarding the use of its grievance pro-
cess to an applicant or enrollee who wants to submit a griev-
ance. The carrier must assist the grievant in putting the com-
plaint into writing, if requested to do so.

(2) Each carrier must maintain a log or otherwise register
verbal and written grievances, and retain the log or record for
six years. It must be available for review by the commis-
sioner upon request. The log must identify the health plan, if
any, under which the person was enrolled, the name of the
grievant, the resolution of each grievance, the date of receipt,
the date of resolution, and if different than the resolution date,
the date notice was provided to the person registering the
grievance. If a health plan is administered by a third party
under contract to the carrier, the third party may keep the log
and make it available through the carrier to the commis-
sioner, or the third party may forward the information for the
log to the carrier.

(3) Each carrier and health plan must send notice of
receipt of a grievance to the grievant within two business
days of receiving the grievance.

(4) When resolving a grievance, a carrier must consider
all information submitted by the person registering the griev-
ance and perform a reasonable investigation or review of the
facts, policies, procedures or practices related to the griev-
ance. A carrier and health plan must determine a resolution
in response to the grievance within forty-five business days,
and must notify the grievant of the determination within five
business days of making it.

(5) Grievance determinations are not adverse benefit
determinations and do not establish the right to internal or
external review of a carrier or health plan's resolution of the
grievance.

(6) Nothing in this section prohibits a carrier from creat-
ing or using its own system to categorize the nature of griev-
ances in order to collect data if the system permits reporting
of the data specified in subsection (2) of this section.

(7) This section is effective as of March 22, 2012.

WSR 12-16-016
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 12-148—Filed July 24, 2012, 11:05 a.m., effective August 1, 2012]

Effective Date of Rule: August 1,2012.

Purpose: Amend recreational fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-28-61900Y; and amending WAC 232-
28-619.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.
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Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The Union Gap-to-Selah Gap
section of the Yakima River below the mouth of the Naches
River is large enough to be fished safely by anglers using
small boats and jet sleds equipped with internal combustion
motors. Allowing internal combustion motors will provide
additional angling opportunity from boats in this section of
the Yakima River. There is sufficient time to adopt perma-
nent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 24, 2012.

Joe Stohr
for Philip Anderson
Director

NEW SECTION

WAC 232-28-61900Y Exceptions to statewide
rules—Yakima River. Notwithstanding the provisions of
WAC 232-28-619, effective August 1 through October 31,
2012, use of boats equipped with an internal combustion
motor is allowed in waters of the Yakima River from Wapato
Dam to the east-bound (upstream) 1-82 Bridge at Selah Gap.

REPEALER

The following section of the Washington Administrative
Code is repealed effective November 1, 2012:

WAC 232-28-61900Y Exceptions to statewide

rules—Yakima River.

WSR 12-16-020
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EMERGENCY RULES

DEPARTMENT OF
FISH AND WILDLIFE

[Order 12-133—Filed July 24, 2012, 2:14 p.m., effective July 24,2012, 2:14
p.m.]

Effective Date of Rule: Immediately.
Purpose: Amend recreational fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-28-619001; and amending WAC 232-
28-619.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The return of Baker Lake
sockeye is expected to far surpass escapement goals. Surplus
sockeye salmon are available for harvest which will allow
additional recreational fishing opportunity. There is insuffi-
cient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 24, 2012.

Joe Stohr
for Philip Anderson
Director

NEW SECTION

WAC 232-28-619001 Exceptions to statewide rules—
Baker Lake. Notwithstanding the provisions of WAC 232-
28-619, effective immediately through September 4, 2012, in
waters of Baker Lake upstream of the log boom barrier in
front of upper Baker Dam to the mouth of the Baker River,
each angler aboard a vessel may continue to fish until the
daily limit of sockeye has been retained for all licensed and
juvenile anglers.

Emergency
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REPEALER

The following section of the Washington Administrative
Code is repealed effective September 5, 2012:

WAC 232-28-619001 Exceptions to statewide

rules—Baker Lake.

WSR 12-16-021
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 12-149—Filed July 24, 2012, 3:36 p.m., effective July 27, 2012,
12:01 a.m.]

Effective Date of Rule: July 27,2012, 12:01 a.m.

Purpose: Amend recreational fishing rules.

Citation of Existing Rules Affected by this Order:
Amending WAC 220-56-230.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Catch estimates indicate that
the Washington recreational yelloweye rockfish federal har-
vest quota has been reached. Yelloweye rockfish are an over-
fished species managed by the Pacific Fishery Management
Council (PFMC) under a rebuilding plan. The rebuilding
plan allows for a small amount of catch in the recreational
fishery to account for incidental impacts to yelloweye rock-
fish when anglers are targeting healthy resources. A signifi-
cant amount of the yelloweye incidental catch in Washington
occurs along north coast where encounters with yelloweye
rockfish are higher than in other areas. There is insufficient
time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 24, 2012.

Joe Stohr
for Philip Anderson
Director

Emergency

Washington State Register, Issue 12-16

NEW SECTION

WAC 220-56-23000J Bottomfish—Closed areas.
Notwithstanding the provisions of WAC 220-56-230 and
WAC 220-56-250, effective 12:01 a.m. July 27, 2012, until
further notice, it is unlawful to fish for or possess bottomfish,
including Lingcod, in all of Marine Area 3 and Marine Area
4 west of the Bonilla-Tatoosh line.

WSR 12-16-022
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 12-150—Filed July 24, 2012, 4:52 p.m., effective July 25, 2012,
12:01 a.m.]

Effective Date of Rule: July 25,2012, 12:01 a.m.

Purpose: Amend commercial fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-52-05100L; and amending WAC 220-
52-051.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The 2012 state/tribal shrimp
harvest management plans for the Strait of Juan de Fuca and
Puget Sound require adoption of harvest seasons contained in
this emergency rule. This emergency rule (1) closes Catch
Area 26B-2 to spot shrimp fishing, as the quota has been
reached; (2) reopens Catch Areas 23A-S and 23D; (3) places
a lower weekly spot shrimp limit in Catch Areas 23A-S, 23D
and 25A; and (4) opens Catch Area 20A to beam trawl fish-
ing. There is insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 24, 2012.

Lori Preuss

for Philip Anderson
Director
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NEW SECTION

WAC 220-52-05100M Puget Sound shrimp pot and
beam trawl fishery—Season. Notwithstanding the provi-
sions of WAC 220-52-051, effective immediately until fur-
ther notice, it is unlawful to fish for shrimp for commercial
purposes in Puget Sound, except as provided for in this sec-
tion:

(1) Shrimp pot gear:

(a) All waters of Shrimp Management Areas (SMA) 1A,
1C, 2W, 3, 4, and 6 are open to the harvest of all shrimp spe-
cies, effective immediately until further notice, except as pro-
vided for in this section:

i) All waters of Catch Area 26B-2 and the Discovery Bay
Shrimp District are closed.

ii) All waters of SMA 1C, SMA 2W, and Catch Area
23A-E are closed to the harvest of spot shrimp.

(b) The shrimp catch accounting week is Wednesday
through Tuesday.

(c) Effective immediately until further notice, it is
unlawful for the combined total harvest of spot shrimp by a
fisher and/or the fisher's alternate operator to exceed 600
pounds per week, with the following exceptions:

i) It is unlawful for the total harvest of spot shrimp by a
fisher and/or the fisher's alternate operator to exceed 350
pounds per week in Catch Areas 23A-S and 23D, or to exceed
350 pounds per week in Catch Area 25A.

(d) It is unlawful to pull shellfish pots in more than one
catch area per day.

(e) Only pots with a minimum mesh size of 1 inch may
be pulled on calendar days when fishing for or retaining spot
shrimp. Mesh size of 1 inch is defined as a mesh opening that
a 7/8-inch square peg will pass through, excluding the
entrance tunnels, except for flexible (web) mesh pots, where
the mesh must be a minimum of 1 3/4-inch stretch measure.
Stretch measure is defined as the distance between the inside
of one knot to the outside of the opposite vertical knot of one
mesh, when the mesh is stretched vertically.

(2) Shrimp beam traw] gear:

(a) SMA 3 (outside of the Discovery Bay Shrimp Dis-
trict, Sequim Bay and Catch Area 23D) is open, effective
immediately until further notice. Sequim Bay includes those
waters of Catch Area 25A south of a line projected west from
Travis Spit on the Miller Peninsula.

(b) Those portions of Catch Areas 21A and 22A within
SMA 1B are open, effective immediately until further notice.

(c) Effective 6:00 a.m. August 1, 2012, all waters of
Catch Area 20A are open.

(3) All shrimp taken under this section must be sold to
licensed Washington wholesale fish dealers.

REPEALER

The following section of the Washington Administrative
Code is repealed effective 12:01 a.m. July 25, 2012:

WAC 220-52-05100L Puget Sound shrimp beam
trawl fishery—Season. (12-
145)

WSR 12-16-024

WSR 12-16-024
EMERGENCY RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed July 25, 2012, 8:00 a.m., effective July 28, 2012]

Effective Date of Rule: July 28, 2012.

Purpose: Combining medically needy and categorically
needy home and community based waivers per approval by
Centers for Medicare and Medicaid Services under Waiver
WA.0049.06.04, WA004.01.03, WA.0049.06.04 effective
April 1, 2012. Under section 6014 of the Deficit Reduction
Act of 2005, medicaid will not pay for long-term care ser-
vices for individuals whose equity interest in their home
exceeds $500,000. Effective January 1, 2011, these limits
were increased each year by the percentage increase in the
consumer price index urban. Effective January 1, 2011, the
excess home equity limits was [were] $506,000. The stan-
dard utility allowance reference has changed effective Octo-
ber 1, 2011, this emergency adoption corrects the reference.
Eliminating reference to general assistance and/or disability
lifeline and referencing to the correct aged, blind or disabled
cash program or medical care services.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-513-1305, 388-513-1315, 388-513-
1350, 388-513-1380, 388-515-1505, 388-515-1506, 388-
515-1507, 388-515-1508, 388-515-1509, 388-515-1512,
388-515-1514, 388-515-1540, and 388-515-1550.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.057, 74.09.500, and 74.09.530.

Other Authority: Deficit Reduction Act (DRA) of 2005.

Under RCW 34.05.350 the agency for good cause finds
that state or federal law or federal rule or a federal deadline
for state receipt of federal funds requires immediate adoption
of a rule.

Reasons for this Finding: This CR-103E filing replaces
and supersedes the CR-103E filed as WSR 12-08-035 on
March 29, 2012.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 13, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 13, Repealed 0.

Date Adopted: July 20, 2012.

Katherine I. Vasquez
Rules Coordinator
Reviser's note: The material contained in this filing exceeded the

page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 12-17 issue of the Register.

Emergency
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WSR 12-16-033
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 12-154—Filed July 25,2012, 4:44 p.m., effective July 25, 2012, 4:44
p-m.]

Effective Date of Rule: Immediately.

Purpose: Amend commercial fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-24-04000K and 220-24-04000L; and
amending WAC 220-24-040.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: A harvestable quota of salmon
is available for the troll fleet. Chinook catch rates have been
lower than expected. An increase in the chinook open period
limit is needed to ensure the coastal salmon troll fishery
meets the season objectives. These rules are adopted at the
recommendation of the Pacific Fisheries Management Coun-
cil, in accordance with preseason fishing plans and the
National Marine Fisheries Service from an in-season call.
There is insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 2.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 25, 2012.

James B. Scott, Jr.
for Philip Anderson
Director

NEW SECTION

WAC 220-24-04000L All-citizen commercial salmon
troll. Notwithstanding the provisions of WAC 220-24-040,
effective immediately until further notice, it is unlawful to
fish for salmon with troll gear or to land salmon taken with
troll gear into a Washington port except during the seasons
provided for in this section:

(1) Salmon Management and Catch Reporting Areas 1,
2, 3, and that portion of Area 4 west of 125°05'00" W longi-
tude and south of 48°23'00" N latitude, open:
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July 27 through July 31, 2012;

August 3 through August 7, 2012;

August 10 through August 14, 2012;

August 17 through August 21, 2012;

August 24 through August 27, 2012;

August 31 through September 3, 2012;

September 7 through September 10, 2012; and

September 14 through September 17, 2012.

(2) Landing and possession limit of 60 Chinook and 35
coho per boat per each entire open period for the entire catch
areas 1, 2, 3 and 4.

(3) The Cape Flattery and Columbia River Control
Zones are closed. Mandatory Yelloweye Rockfish Conserva-
tion Area is closed.

(4) Minimum size for Chinook salmon is 28 inches in
length. Minimum size for Coho salmon is 16 inches in length.
No minimum size for pink, sockeye, or chum salmon, except
no chum retention north of Cape Alava, Washington, in
August and September. It is unlawful to possess wild coho
salmon and halibut.

(5) Lawful troll gear is restricted to all legal troll gear
with single point, single shank barbless hooks.

(6) Fishers must land and deliver their catch within 24
hours of any closure of a fishery provided for in this section,
and vessels fishing or in possession of salmon while fishing
north of Leadbetter Point must land and deliver their fish
within the area and North of Leadbetter Point. Vessels fish-
ing or in possession of salmon while fishing south of Lead-
better Point must land and deliver their fish within the area
and south of Leadbetter Point.

(7) The Cape Flattery Control Zone is defined as the area
from Cape Flattery (48°23'00" N latitude) to the northern
boundary of the U.S. Exclusive Economic Zone, and the area
from Cape Flattery south to Cape Alava, 48°10'00" N lati-
tude, and west of 125°05'00" W longitude.

(8) Columbia Control Zone - This is defined as an area at
the Columbia River mouth, bounded on the west by a line
running northeast/southwest between the red lighted Buoy #4
(46°13'35" N. Lat., 124°06'50" W. long.) and the green
lighted Buoy #7 (46°15'09' N. lat., 124°06'16" W. long.); on
the east, by the Buoy #10 line, which bears north/south at
357° true from the south jetty at 46°14'00" N. lat., 124°03'07"
W. long, to its intersection with the north jetty; on the north,
by a line running northeast/southwest between the green
lighted Buoy #7 to the tip of the north jetty (46°14'48" N. Iat.,
124°05'20" W. long.), and then along the north jetty to the
point of intersection with the Buoy #10 line; and, on the
south, by a line running northeast/southwest between the red
lighted Buoy #4 and tip of the south jetty (46°14'03" N. Iat.,
124°04'05" W. long.), and then along the south jetty to the
point of intersection with the Buoy #10 line.

(9) Mandatory Yelloweye Rockfish Conservation Area -
This is defined as the area in Washington Marine Catch Area
3 from 48°00.00' N latitude; 125°14.00' W longitude to
48°02.00' N latitude; 125°14.00' W longitude to 48°02.00' N
latitude; 125°16.50" W longitude to 48°00.00' N latitude;
125°16.50' W longitude and connecting back to 48°00.00' N
latitude; 125°14.00' W longitude.

(10) It is unlawful to fish in Salmon Management and
Catch Reporting Areas 1, 2, 3 or 4 with fish on board taken
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south of Cape Falcon, Oregon; and all fish taken from
Salmon Management and Catch Reporting Areas 1, 2, 3, and
4 must be landed before fishing south of Cape Falcon, Ore-
gon.

(11) Tt is unlawful for wholesale dealers and trollers
retailing their fish to fail to report their landing by 10:00 a.m.
the day following landing. Ticket information can be tele-
phoned in by calling 1-866-791-1279, or faxing the informa-
tion to (360) 902-2949, or e-mailing to trollfishtickets@dfw.
wa.gov. Report the dealer name, the dealer license number,
the purchasing location, the date of purchase, the fish ticket
numbers, the gear used, the catch area, the species, the total
number for each species, and the total weight for each spe-
cies, including halibut.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 220-24-04000K All-citizen commercial

salmon troll. (12-146)

The following section of the Washington Administrative
Code is repealed effective September 19, 2012:

WAC 220-24-04000L All-citizen commercial

salmon troll.

WSR 12-16-037
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 12-155—Filed July 26, 2012, 1:14 p.m., effective August 3, 2012,
12:01 a.m.]

Effective Date of Rule: August 3,2012, 12:01 a.m.

Purpose: Amend recreational fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-28-62000N; and amending WAC 232-
28-620.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Sufficient quota and guideline
remain in ocean areas to allow expanded opportunity. There
is insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

WSR 12-16-037

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 26, 2012.

Joe Stohr
for Philip Anderson
Director

NEW SECTION

WAC 232-28-62000P Coastal salmon—Saltwater
seasons and daily limits. Notwithstanding the provisions of
WAC 232-28-620, effective August 3, 2012, until further
notice, it is unlawful to violate the provisions below. Unless
otherwise amended, all permanent rules remain in effect:

(1) Catch Record Card Area 1:

(a) Open until further notice - Daily limit of 2 salmon, of
which not more than one may be a Chinook salmon. Release
wild coho.

(b) Closed in the Columbia River Mouth Control Zone 1
during all open periods. See WAC 220-56-195.

(2) Catch Record Card Area 2:

(a) Open until further notice - Open 7 days a week. Daily
limit 2 salmon, of which not more than one may be a Chinook
salmon. Release wild coho.

(b) Open until further notice - Grays Harbor Control
Zone, described in WAC 220-56-195(11) - Open concurrent
with Area 2 when Area 2 is open for salmon angling. Area 2
rules apply.

(3) Willapa Bay (Catch Record Card Area 2-1):

(a) Immediately through July 31, open concurrent with
Area 2 when Area 2 is open for salmon angling. Area 2 rules
apply.

(b) Open August 1 until further notice - Daily limit of six
salmon, not more than three of which may be adult salmon.
Release chum and wild Chinook. Anglers in possession of a
valid two-pole endorsement may use up to two lines while
fishing.

(4) Grays Harbor (Catch Record Card Area 2-2 west
of the Buoy 13 line)

(a) Immediately until further notice - Open concurrent
with Area 2 when Area 2 is open for salmon angling. Area 2
rules apply.

(5) Catch Record Area 3:

(a) Open until further notice - Daily limit of 2 salmon.
Release wild coho.

(6) Catch Record Card Area 4:

(a) Open July 16 until further notice - Daily limit of 2
salmon, of which only one may be a Chinook salmon.
Release wild coho salmon.

Waters east of a true north-south line through Sail Rock
closed through July 31.

Emergency



WSR 12-16-039

Release Chinook salmon caught east of the Bonilla-
Tatoosh line beginning August 1.
Release chum salmon beginning August 1.

REPEALER

The following section of the Washington Administrative
Code is repealed 12:01 a.m. August 3, 2012:

WAC 232-28-62000N Coastal salmon—Saltwater
seasons and daily limits. (12-

144)

WSR 12-16-039
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 12-156—Filed July 26, 2012, 4:20 p.m., effective July 26, 2012, 4:20
p.m.]

Effective Date of Rule: Immediately.

Purpose: Amend recreational fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-56-23000J; and amending WAC 220-
56-230.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Catch estimates indicate that
the Washington recreational yelloweye rockfish federal har-
vest quota has been reached. Yelloweye rockfish are an over-
fished species managed by the Pacific Fishery Management
Council (PFMC) under a rebuilding plan. The rebuilding
plan allows for a small amount of catch in the recreational
fishery to account for incidental impacts to yelloweye rock-
fish when anglers are targeting healthy resources. A signifi-
cant amount of the yelloweye incidental catch in Washington
occurs along the north coast, where encounters with yellow-
eye rockfish are higher than in other areas. There is insuffi-
cient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
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ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.
Date Adopted: July 26, 2012.
Joe Stohr
for Philip Anderson
Director

NEW SECTION

WAC 220-56-23000K Bottomfish—Closed areas.
Notwithstanding the provisions of WAC 220-56-230 and
WAC 220-56-250, effective 12:01 a.m. September 4, 2012,
until further notice, it is unlawful to fish for or possess bot-
tomfish, including lingcod, in all of Marine Area 3 and
Marine Area 4 west of the Bonilla-Tatoosh line.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 220-56-23000J Bottomfish—Closed areas.

(12-149)

WSR 12-16-040
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 12-153—Filed July 26, 2012, 4:38 p.m., effective July 27, 2012, 6:00
a.m.]

Effective Date of Rule: July 27,2012, 6:00 a.m.

Purpose: The purpose of this rule making is to provide
for treaty Indian fishing opportunity in the Columbia River
while protecting salmon listed as threatened or endangered
under the Endangered Species Act (ESA). This rule making
implements federal court orders governing Washington's
relationship with treaty Indian tribes and federal law govern-
ing Washington's relationship with Oregon.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-32-05100V; and amending WAC 220-
32-051.

Statutory Authority for Adoption:
77.12.045, and 77.12.047.

Other Authority: United States v. Oregon, Civil No. 68-
513-KI (D. Or.), Order Adopting 2008-2017 United States v.
Oregon Management Agreement (Aug. 12, 2008) (Doc. No.
2546); Northwest Gillnetters Ass'n v. Sandison, 95 Wn.2d
638, 628 P.2d 800 (1981); Washington fish and wildlife com-
mission policies concerning Columbia River fisheries; 40
Stat. 515 (Columbia River compact).

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Reopens the platform and
hook-and-line mainstem tribal fisheries (above and below

RCW 77.04.130,
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Bonneville Dam) and allows sales of fish. Legal-size stur-
geon may be sold only if caught from platform/hook-and-line
in SMCRA 1G concurrent with the sturgeon setline fishery.
No sockeye retention. Fisheries are expected to remain
within the impact limits set for ESA-listed salmonids. Har-
vest is expected to remain within the allocation and guide-
lines of the 2008-2017 management agreement. Rule is con-
sistent with action of the Columbia River compact on July 11
and 26, 2012. There is insufficient time to promulgate per-
manent regulations.

The Yakama, Warm Springs, Umatilla, and Nez Perce
Indian tribes have treaty fishing rights in the Columbia River
and inherent sovereign authority to regulate their fisheries.
Washington and Oregon also have some authority to regulate
fishing by treaty Indians in the Columbia River, authority that
the states exercise jointly under the congressionally ratified
Columbia River compact. Sohappy v. Smith, 302 F. Supp.
899 (D. Or. 1969). The tribes and the states adopt parallel
regulations for treaty Indian fisheries under the supervision
of the federal courts. A court order sets the current parame-
ters. United States v. Oregon, Civil No. 68-513-KI (D. Or.),
Order Adopting 2008-2017 United States v. Oregon Manage-
ment Agreement (Aug. 12, 2008) (Doc. No. 2546). Some
salmon and steelhead stocks in the Columbia River are listed
as threatened or endangered under the federal ESA. On May
5, 2008, the National Marine Fisheries Service issued a bio-
logical opinion under 16 U.S.C. § 1536 that allow for some
incidental take of these species in the fisheries as described in
the 2008-2017 U.S. v. Oregon Management Agreement.
Columbia River fisheries are monitored very closely to
ensure consistency with court orders and ESA guidelines.
Because conditions change rapidly, the fisheries are managed
almost exclusively by emergency rule. As required by court
order, the Washington (WDFW) and Oregon (ODFW)
departments of fish and wildlife convene public hearings and
invite tribal participation when considering proposals for new
emergency rules affecting treaty fishing rights. Sohappy, 302
F. Supp. at 912. WDFW and ODFW then adopt regulations
reflecting agreements reached.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 1, Amended 0, Repealed 1; Federal
Rules or Standards: New 1, Amended 0, Repealed 1; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 26, 2012.

Lori Preuss
for Philip Anderson
Director

WSR 12-16-040

NEW SECTION

WAC 220-32-05100W Columbia River salmon sea-
sons above Bonneville Dam. Notwithstanding the provi-
sions of WAC 220-32-050, WAC 220-32-051, WAC 220-32-
052, WAC 220-32-055 and WAC 220-32-058, effective
immediately until further notice, it is unlawful for a person to
take or possess salmon, steelhead, sturgeon, shad, carp, cat-
fish, walleye, bass, or yellow perch taken for commercial
purposes in Columbia River Salmon Management and Catch
Reporting Areas (SMCRA) 1E, 1F, 1G, and 1H, and in the
Wind River, White Salmon River, Klickitat River, and Drano
Lake, except as provided in the following subsections. How-
ever, those individuals possessing treaty fishing rights under
the Yakama, Warm Springs, Umatilla, and Nez Perce treaties
may fish for salmon, steelhead, sturgeon, shad, carp, catfish,
walleye, bass, or yellow perch under the following provi-
sions:

1. Mainstem Columbia River Platform and Hook and
Line upstream of Bonneville Dam

a. Open Area: SMCRA 1F, 1G, 1H (Zone 6)

b. Season: 6:00 a.m. July 27, 2012, until further notice.

c. Gear: Hoop nets, dip bag nets, and rod and reel with
hook and line. 5-inch minimum mesh.

d. Allowable sale: Chinook, coho, steelhead, shad, yel-
low perch, bass, carp and catfish. Sturgeon may not be sold
unless caught in SMCRA 1G concurrent with the sturgeon
setline mainstem fishery and are of legal size for that area.
Sturgeon between 38-54 inches in fork length in the Bonnev-
ille Pool, and between 43-54 inches in fork length in The
Dalles and John Day pools, may be retained for subsistence
purposes. Sales of fish landed during the open period are
allowed after the period concludes. No sockeye retention.

e. Standard river mouth sanctuaries in effect.

2. Yakama Nation Tributary Fisheries

a. Open Area: Columbia River Tributaries above Bonn-
eville Dam

b. Season: Immediately until further notice, and only
during those days and hours when the tributaries listed below
are open under lawfully enacted Yakama Nation tribal sub-
sistence fishery regulations for enrolled Yakama Nation
members.

c. Area: Drano Lake, and the Wind, White Salmon, and
Klickitat rivers.

d. Gear: Hoop nets, dip bag nets, and rod and reel with
hook and line. Gill nets may only be used in Drano Lake.

e. Allowable Sales: Chinook, coho, steelhead, shad, yel-
low perch, bass, carp and catfish. No sockeye retention.

3. Mainstem Columbia River Platform and Hook and
Line downstream of Bonneville Dam

a. Open Area: SMCRA 1E. Each of the four Columbia
River treaty tribes has an MOA or MOU with the Washington
Department of Fish and Wildlife regarding tribal fisheries in
the area just downstream of Bonneville Dam. Tribal fisheries
in this area may only occur in accordance with the appropri-
ate MOA or MOU specific to each tribe.

b. Participants: Tribal members may participate under
the conditions described in the 2007 Memorandum of Agree-
ment (MOA) with the Yakama Nation (YN), in the 2010
Memorandum of Understanding (MOU) with the Confeder-
ated Tribes of the Umatilla Indian Reservation (CTUIR), in
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the 2010 MOU with the Confederated Tribes of the Warm
Spring Reservation (CTWS), and in the 2011 MOU with the
Nez Perce Tribe. Tribal members fishing below Bonneville
Dam must carry an official tribal enrollment card.

c. Season: 6:00 a.m. July 27, 2012, until further notice.

d. Gear: Hook and line, or as defined by each tribe's
MOU or MOA. 5-inch minimum mesh.

e. Allowable Sales: Chinook, coho, steelhead, shad,
carp, catfish, walleye, bass, and yellow perch. No sockeye
retention. Sturgeon retention is prohibited; sturgeon may not
be sold or retained for ceremonial or subsistence purposes.
Sale of platform or hook-and-line-caught fish is allowed.
Sales may not occur on USACE property.

f. 24-hour quick reporting required for Washington
wholesale dealers, WAC 220-69-240, for all areas.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

Reviser's note: The unnecessary underscoring in the above section
occurred in the copy filed by the agency and appears in the Register pursuant
to the requirements of RCW 34.08.040.

REPEALER

The following section of the Washington Administrative
Code is repealed effective 6:00 a.m. July 27, 2012:

WAC 220-32-05100V Columbia River salmon sea-
sons above Bonneville Dam.

(12-141)

WSR 12-16-042
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 12-147—Filed July 27, 2012, 9:53 a.m., effective July 28, 2012]

Effective Date of Rule: July 28, 2012.

Purpose: Amend commercial fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-28-61900D; and amending WAC 232-
28-619.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Salmon Creek has been desig-
nated as a recovery stream for ESA-listed steelhead. Suffi-
cient water has been procured for Salmon Creek to attract
spawning steelhead adults. Nonnative species such as small-
mouth bass and eastern brook trout, along with residual juve-
nile hatchery steelhead, have increased competition and pre-
dation, making recovery efforts more difficult. There is
insufficient time to adopt permanent rules.

Emergency
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Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 27, 2012.

Joe Stohr
for Philip Anderson

Director

NEW SECTION

WAC 232-28-61900D Exceptions to statewide
rules—Salmon Creek (Okanogan Co.) Notwithstanding
the provisions of WAC 232-28-619, effective July 28 through
October 31, 2012, it is permissible to fish for smallmouth
bass, Eastern brook trout, and adipose-clipped rainbow trout
in waters of Salmon Creek from the Okanogan Irrigation Dis-
trict diversion (7.2 km upstream of the mouth) to Conconully
Reservoir Dam. No minimum size; daily limit 10 fish of
each species. Selective gear rules in effect.

REPEALER

The following section of the Washington Administrative
Code is repealed effective November 1, 2012:

WAC 232-28-61900D Exceptions to statewide
rules—Salmon Creek (Okan-
ogan Co.)

WSR 12-16-043
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 11-152—Filed July 27,2012, 10:01 a.m., effective July 30, 2012,
6:00 a.m.]

Effective Date of Rule: July 30,2012, 6:00 a.m.

Purpose: The purpose of this rule making is to provide
for treaty Indian fishing opportunity in the Columbia River
while protecting salmon listed as threatened or endangered
under the Endangered Species Act (ESA). This rule making
implements federal court orders governing Washington's
relationship with treaty Indian tribes and federal law govern-
ing Washington's relationship with Oregon.
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Citation of Existing Rules Affected by this Order:
Repealing WAC 220-32-05700H; and amending WAC 220-
32-057.

Statutory Authority for Adoption:
77.12.045, and 77.12.047.

Other Authority: United States v. Oregon, Civil No. 68-
513-KI (D. Or.), Order Adopting 2008-2017 United States v.
Oregon Management Agreement (Aug. 12, 2008) (Doc. No.
2546); Northwest Gillnetters Ass'n v. Sandison, 95 Wn.2d
638, 628 P.2d 800 (1981); Washington fish and wildlife com-
mission policies concerning Columbia River fisheries; 40
Stat. 515 (Columbia River compact).

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

RCW 77.04.130,

Reasons for this Finding: Adopts a sturgeon set line
commercial treaty fishery in The Dalles Pool (SMCRA 1G).
Allow sales only of sturgeon, (including platform and hook
and line). Sturgeon remain available for harvest based on the
current sturgeon guidelines. Conforms state rules to tribal
rules. Consistent with compact action of July 26, 2012.
There is insufficient time to promulgate permanent regula-
tions.

The Yakama, Warm Springs, Umatilla, and Nez Perce
Indian tribes have treaty fishing rights in the Columbia River
and inherent sovereign authority to regulate their fisheries.
Washington and Oregon also have some authority to regulate
fishing by treaty Indians in the Columbia River, authority that
the states exercise jointly under the congressionally ratified
Columbia River compact. Sohappy v. Smith, 302 F. Supp.
899 (D. Or. 1969).

The tribes and the states adopt parallel regulations for
treaty Indian fisheries under the supervision of the federal
courts. A court order sets the current parameters. United
States v. Oregon, Civil No. 68-513-KI (D. Or.), Order Adopt-
ing 2008-2017 United States v. Oregon Management Agree-
ment (Aug. 12, 2008) (Doc. No. 2546). Some salmon and
steelhead stocks in the Columbia River are listed as threat-
ened or endangered under the federal ESA. On May 5, 2008,
the National Marine Fisheries Service issued a biological
opinion under 16 U.S.C. § 1536 that allow for some inciden-
tal take of these species in the fisheries as described in the
2008-2017 U.S. v. Oregon Management Agreement. Colum-
bia River fisheries are monitored very closely to ensure con-
sistency with court orders and ESA guidelines. Because con-
ditions change rapidly, the fisheries are managed almost
exclusively by emergency rule. As required by court order,
the Washington (WDFW) and Oregon (ODFW) departments
of fish and wildlife convene public hearings and invite tribal
participation when considering proposals for new emergency
rules affecting treaty fishing rights. Sohappy, 302 F. Supp. at
912. WDFW and ODFW then adopt regulations reflecting
agreements reached.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 1, Amended 0, Repealed 1; Federal
Rules or Standards: New 1, Amended 0, Repealed 1; or
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Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 27, 2012.

Joe Stohr
for Philip Anderson
Director

NEW SECTION

WAC 220-32-05700H Columbia River sturgeon sea-
sons above Bonneville Dam Notwithstanding the provisions
of WAC 220-32-057, effective immediately, it is unlawful to
take, fish for or possess sturgeon for commercial purposes in
Columbia River Salmon Management Catch Reporting Areas
1F, 1G, and 1H, except that those individuals possessing
treaty fishing rights under the Yakama, Warm Springs, Uma-
tilla, and Nez Perce treaties may fish for sturgeon with set
line gear under the following provisions:

1. Open period: 6:00 a.m. July 30 through 6:00 p.m.
August 11, 2012.

2. Area: 1G

3. Gear: Setlines. Fishers are encouraged to use circle
hooks and avoid J-hooks. It is unlawful to use setline gear
with more than 100 hooks per set line, with hooks less than
the minimum size of 9/0, with treble hooks, without visible
buoys attached, and with buoys that do not specify operator
and tribal identification.

4. Allowable Sales: Sturgeon (43 to 54 inches in fork
length) may be sold. Sturgeon within the size limits and
caught in platform and hook and line fishery may be sold if
caught during the open period and open area of the set line
fishery. Sales of fish landed during the open period are
allowed after the period concludes.

5. Sanctuaries: Standard sanctuaries applicable to these
gear types.

6. Additional Regulations: 24-hour quick reporting
required for Washington wholesale dealers, pursuant to
WAC 220-69-240.

7. Miscellaneous: It is unlawful to sell, barter, or
attempt to sell or barter sturgeon eggs that have been
removed from the body cavity of a sturgeon prior to sale of
the sturgeon to a wholesale dealer licensed under chapter
RCW 75.28, or to sell or barter sturgeon eggs at retail. It is
unlawful to deliver to a wholesale dealer licensed under chap-
ter RCW 75.28 any sturgeon that are not in the round with the
head and tail intact.

Reviser's note: The unnecessary underscoring in the above section
occurred in the copy filed by the agency and appears in the Register pursuant
to the requirements of RCW 34.08.040.

Emergency
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REPEALER

The following section of the Washington Administrative
Code is repealed effective 6:01 p.m. August 11, 2012:

WAC 220-32-05700H Columbia River sturgeon

seasons above Bonneville.

WSR 12-16-046
EMERGENCY RULES
DEPARTMENT OF REVENUE
[Filed July 27, 2012, 10:30 a.m., effective July 27, 2012, 10:30 a.m.]

Effective Date of Rule: Immediately.

Purpose: WAC 458-20-273 (Rule 273) explains the cost
recovery incentive program for renewable energy systems.
Rule 273 is amended to provide appeal rights to a determina-
tion by the department of revenue regarding a: (1) Revoca-
tion or denial of approval to certify a renewable energy sys-
tem for eligibility in the incentive payment program or (2)
revocation or denial of approval to certify a module, inverter,
or blade as manufactured in Washington state for purposes of
increased factors in calculating the amount of incentive pay-
ments. There are no changes from the previous emergency
rule filed April 5, 2012, under WSR 12-09-002.

Citation of Existing Rules Affected by this Order:
Amending WAC 458-20-273 Renewable energy system cost
recovery.

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060.

Other Authority: RCW 34.05.350.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Taxpayers need to be aware of
their appeal rights and responsibilities if the department
denies certification or intends to revoke certification.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 27, 2012.

Alan R. Lynn
Rules Coordinator
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AMENDATORY SECTION (Amending WSR 10-17-004,
filed 8/5/10, effective 9/5/10)

WAC 458-20-273 Renewable energy system cost
recovery. (1) Introduction. This section explains the
renewable energy system cost recovery program provided in
RCW 82.16.110 through 82.16.140. This program authorizes
a customer investment cost recovery incentive payment
(incentive payment) to help offset the costs associated with
the purchase and use of renewable energy systems located in
Washington state that produce electricity. Qualified renew-
able energy systems include:

* Solar energy systems;

» Wind generators; and

* Certain types of anaerobic digesters that process
manure from livestock into biogas and dried manure using
microorganisms in a closed oxygen-free container, in which
the biogas (such as methane) fuels a generator that creates
electricity.

(a) Any individual, business, local government, or par-
ticipant in a qualifying community solar project that pur-
chases and uses or supports such a system may apply for an
incentive payment from the light and power business that
serves the property. Neither a state governmental entity nor a
federal governmental entity can participate in the incentive
payment program.

(b) Participation by a light and power business in this
incentive payment program is discretionary.

(c) No incentive payment may be made for kilowatt-
hours generated before July 1, 2005, or after June 30, 2020.
The right to earn tax credits under this section expires June
30, 2020. Credits may not be claimed after June 30, 2021.

(2) Definitions. The definitions in this section apply
throughout this section unless the context clearly requires
otherwise.

(a) "Administrator" means an owner and assignee of a
community solar project defined in (c)(i) and (iii) of this sub-
section, that is responsible for applying for the investment
cost recovery incentive on behalf of the other owners and per-
forming such administrative tasks on behalf of the other own-
ers as may be necessary; such as receiving investment cost
recovery incentive payments, and allocating and paying
appropriate amounts of such payments to other owners.

(b) "Applicant" has the following three meanings in this
definition.

(i) For other than community solar projects, applicant
means an individual, business, or local government, that
owns the renewable energy system that qualifies under the
definition of "customer-generated electricity."

(i1) For purposes of a community solar project defined in
(c)(i) or (iii) of this subsection, the administrator, defined in
(a) of this subsection, is the applicant.

(iii) For purposes of a utility-owned community solar
project defined in (c)(ii) of this subsection, the utility will act
as the applicant for its ratepayers that provide financial sup-
port to participate in the project.

(c) "Community solar project" means any one of the
three definitions, below:

(1) A solar energy system located in Washington state
that is capable of generating up to seventy-five kilowatts of
electricity and is owned by local individuals, households,
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nonprofit organizations, or nonutility businesses that is
placed on the property owned in fee simple by a cooperating
local governmental entity that is not in the light and power
business or in the gas distribution business.

(i) A utility-owned solar energy system located in
Washington state that is capable of generating up to seventy-
five kilowatts of electricity and that is voluntarily funded by
the utility's ratepayers where, in exchange for their financial
support, the utility gives contributors a payment or credit on
their utility bill for their share of the value of the electricity
generated by the solar energy system.

(iii) A solar energy system located in Washington state,
placed on the property owned in fee simple by a cooperating
local governmental entity that is not in the light and power
business or in the gas distribution business, that is capable of
generating up to seventy-five kilowatts of electricity, and that
is owned by a company whose members are each eligible for
an investment cost recovery incentive payment for the same
customer-generated electricity as defined in (e) of this sub-
section.

(A) The cooperating local governmental entity that owns
the property on which the solar energy system is located may
also be a member of the company.

(B) A member may hold an interest in the company con-
stituting ownership of either a portion of the solar energy sys-
tem or a portion of the value of the electricity generated by
the solar energy system, or both.

(d) For purposes of "community solar project" as defined
in (c) of this subsection, the following definitions apply.

(i) "Capable of generating up to seventy-five kilowatts of
electricity" means that the solar energy system will qualify if
it generates seventy-five kilowatts of electricity or less. If the
solar energy system or a community solar project produces
more than seventy-five kilowatts the entire project is ineligi-
ble for the incentive payment program.

(i1) "Company" means an entity that is:

(A)(I) A limited liability company created under the laws
of Washington state;

(IT) A cooperative formed under chapter 23.86 RCW; or

(IIT) A mutual corporation or association formed under
chapter 24.06 RCW; and

(B) Not a "utility" as defined in (d)(v) of this subsection.

(iii) "Local individuals, households, nonprofit organiza-
tions, or nonutility businesses" mean individuals, house-
holds, nonprofit organizations, or nonutility businesses that
are:

* Located within the service area of the light and power
business where the renewable energy system is located; and

* Residents of Washington state.

(iv) "Nonprofit organization" means an organization
exempt from taxation under 26 U.S.C. Sec. 501 (¢)(3) of the
federal Internal Revenue Code of 1986, as amended, as of
January 1, 2009.

(v) "Owned in fee simple" means an interest in land that
is the broadest property interest allowed by law.

(vi) "Utility" means a light and power business, an elec-
tric cooperative, or a mutual corporation that provides elec-
tricity service.

(e) "Customer-generated electricity” means the alternat-
ing current electricity that is generated from a renewable
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energy system located in Washington state, that is installed
on an individual's, businesses', local government's or utility's
real property and the real property involved is served by a
light and power business.

(1) Except for utility-owned community solar systems, a
system located on a leasehold interest does not qualify under
this definition. For a community solar project requiring the
cooperation of a local governmental entity, the cooperating
local governmental entity must own in fee simple the real
property on which the solar energy system is located to qual-
ify as "customer-generated electricity." A leasehold interest
held by a cooperating local governmental entity will not qual-
ify. However, for nonutility community solar projects, a solar
energy system located on land owned in fee simple by a
cooperating local governmental entity that is leased to local
individuals, households, nonprofit organizations, nonutility
businesses or companies will qualify as "customer-generated
electricity."

(i1) Except for a utility-owned solar energy system that is
voluntarily funded by the utility's ratepayers, "customer-gen-
erated electricity" does not include electricity generated by a
light and power business with greater than one thousand
megawatt hours of annual sales or a gas distribution business.

(f) "Local governmental entity" means any unit of local
government of Washington state including, but not limited
to:

e Counties;

« Cities;

* Towns;

* Municipal corporations;

* Quasi-municipal corporations;

* Special purpose districts;

« Public stadium authorities; or

* Public school districts.

"Local governmental entity" does not include a state or
federal governmental entity, such as a:

* State park;

« State-owned building;

* State-owned university;

* State-owned college;

* State-owned community college; and

* Federal-owned building.

(g) "Light and power business" means the business of
operating a plant or system of generation, production or dis-
tribution of electrical energy for hire or sale and/or for the
wheeling of electricity for others.

(h) "Gas distribution business" means the business of
operating a plant or system for the production or distribution
for hire or sale of gas, whether manufactured or natural.

(i) "Photovoltaic cell" means a device that converts light
directly into electricity without moving parts.

(j) "Renewable energy system" means:

* A solar energy system used in the generation of elec-
tricity;

* An anaerobic digester that processes livestock manure
into biogas and dried manure using microorganisms in a
closed oxygen-free container, in which the biogas (such as
methane) fuels a generator that creates electricity; or

» A wind generator used for producing electricity.

Emergency
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(k) "Solar energy system" means any device or combina-
tion of devices or elements that rely upon direct sunlight as an
energy source for use in the generation of electricity.

(1) "Solar inverter" means the device used to convert
direct current to alternating current in a photovoltaic cell sys-
tem.

(m) "Solar module" means the smallest nondivisible self-
contained physical structure housing interconnected photo-
voltaic cells and providing a single direct current electrical
output.

(3) Who may receive an incentive payment? Any of
the following may receive an incentive payment:

(a) An individual, business, or local governmental entity,
not in a light and power business or in a gas distribution busi-
ness owning a qualifying renewable energy system; or

(b) A participant in a community solar project with an
ownership interest in the:

* Solar energy system,;

* Company that owns the solar energy system; or

* Value of the electricity produced by the solar energy
system.

(4) Must you be a customer of a light and power busi-
ness to be a recipient of an incentive payment? Yes, only
owners of qualifying renewable energy systems located on
interconnected properties belonging to customers of a light
and power business are eligible to receive incentive pay-
ments. This is because the electricity generated by the
renewable energy system must be able to be transformed or
transmitted for entry into or operated in parallel with electric-
ity transmission and distribution systems. In the case of com-
munity solar projects, the land on which the renewable
energy system is located may be owned in fee simple by a
local governmental entity or owned in fee simple or leased by
a utility and they will be the customer of the light and power
business.

(5) To whom do I apply? An applicant must apply to
the light and power business serving the real property on
which the renewable energy system is located. The applicant
applies for an incentive payment based on customer-gener-
ated electricity during each fiscal year beginning on July 1st
and ending on June 30th. Participation by a light and power
business in the cost recovery incentive program is voluntary.
An applicant should first contact their light and power busi-
ness to verify that it is participating

(6) Do I need a certification before applying to the
light and power business? Before submitting the first appli-
cation to the light and power business for the incentive pay-
ment allowed under this section, the applicant must submit to
the department of revenue a certification request in a form
and manner prescribed by the department of revenue.

(a) There are two forms for this certification found at the
department of revenue's web site at www.dor.wa.gov, enti-
tled:

* Community Solar Project Renewable Energy System
Cost Recovery Certification; and

» Renewable Energy System Cost Recovery Certifica-
tion.

(b) The department of revenue will evaluate these certi-
fication requests with assistance from the climate and rural
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energy development center at the Washington State Univer-
sity.

(c) In the case of community solar projects:

* Only one certification can be obtained for each system;

* Applicants may rely upon a prior issued certification of
the system;

* The administrator must apply for the certification if it is
a community solar project placed on property owned by a
cooperating local government and owned by individuals,
households, nonprofit organizations, or nonutility businesses;

» The company acting as an administrator must apply for
the certification if it is a community solar project placed on
property owned by a cooperating local government and
owned by a company; and

* The utility acting as administrator must apply for the
certification if it is a utility-owned community solar project
on property owned or leased by the utility.

(d) Property purchased with existing system. Except
for community solar projects, if an applicant has just pur-
chased a property with a certified renewable energy system,
the applicant must reapply for certification as the new owner
with the department of revenue.

(e) Requirements of the certification request. This
certification request must contain, but is not limited to, the
following information:

(1) The name and address of the applicant and location of
the renewable energy system:

(A) If the applicant is an administrator of a community
solar project, the certification request must also include the
current name and address of each of the participants in the
community solar project.

(B) If the applicant is a company that owns a community
solar project that is acting as an administrator, the certifica-
tion request must also include the current name and address
of each member of the company that is a participant in the
community solar project.

(i1) The applicant's tax registration number;

(iii) Confirmation that the electricity produced by the
applicant meets the definition of "customer-generated elec-
tricity" and that the renewable energy system produces elec-
tricity with:

(A) Any solar inverters and solar modules manufactured
in Washington state;

(B) A wind generator powered by blades manufactured
in Washington state;

(C) A wind generator with an inverter manufactured in
Washington state;

(D) A solar inverter manufactured in Washington state;

(E) A solar module manufactured in Washington state;

(F) Solar or wind equipment manufactured outside of
Washington state; or

(G) An anaerobic digester which processes manure from
livestock into biogas and dried manure using microorganisms
in a closed oxygen-free container, in which the biogas (such
as methane) fuels a generator that creates electricity.

(iv) Confirmation that the electricity can be transformed
or transmitted for entry into or operation in parallel with the
electricity transmission and distribution systems;

(v) The date that the local jurisdiction issued its final
electrical permit on the renewable energy system; and
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(vi) A statement that the applicant understands that this
information is true, complete, and correct to the best of appli-
cant's knowledge and belief under penalty of perjury.

(f) Response from the department of revenue. Within
thirty days of receipt of the certification the department of
revenue must notify the applicant whether the renewable
energy system qualifies for an incentive payment under this
section. This notification may be delivered by either mail or
electronically as provided in RCW 82.32.135.

(i) The department of revenue may consult with the cli-
mate and rural energy development center to determine eligi-
bility for the incentive.

(i1) System certifications and the information contained
therein are subject to disclosure under RCW 82.32.330
(3)(m).

(g) What happens if the department of revenue noti-
fies me that the original certification does not qualify for
an incentive payment or upon notice of intent to revoke
approval of certification?

(i) If the department of revenue finds the certification
does not qualify for an incentive payment, it will notify you
of the reasons why and advise you how you may appeal the
decision if you disagree with their reason.

(i1) Any appeal must be served on the department of rev-
enue within thirty days of the notice of intention to disap-
prove or revoke approval of certification or the decision will
be final.

(7) How often do I apply to the light and power busi-
ness? You must annually apply by August 1st of each year to
the light and power business serving the location of your
renewable energy system. The incentive payment applied for
covers the production of electricity by the system between
July Ist and June 30th of each prior fiscal year.

(8) What about the application to the light and power
business? The department of revenue has two application
forms for use by customers when applying for the incentive
payment with their light and power business. These applica-
tions are found at the department of revenue's web site at
www.dor.wa.gov, entitled:

e Community Solar Project Renewable Energy System
Cost Recovery Annual Incentive Payment Application; and

* Renewable Energy System Cost Recovery Annual
Incentive Payment Application.

However, individual light and power businesses may
create their own forms or use the department of revenue's
form in conjunction with their additional addendums.

(a) Information required on the application to the
light and power business. The application must include, but
is not limited to, the following information:

(i) The name and address of the applicant and location of
the renewable energy system:

(A) If the applicant is an administrator of a community
solar project, the application must also include the current
name and address of each of the participants in the commu-
nity solar project.

(B) If the applicant is a company that owns a community
solar project that is acting as an administrator, the application
must also include the current name and address of each mem-
ber of the company that is a participant in the community
solar project.
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(C) If the applicant is the utility involved with a utility-
owned community solar project that is acting as an adminis-
trator, the application must also include the current name and
address of each customer-ratepayer participating in the com-
munity solar project.

(i1) The applicant's tax registration number;

(iii) The date of the notification from the department of
revenue stating that the renewable energy system is eligible
for the incentives under this section;

(iv) A statement of the amount of gross kilowatt-hours
generated by the renewable energy system in the prior fiscal
year; and

(v) A statement that the applicant understands that this
information is provided to the department of revenue in
determining whether the light and power business correctly
calculates its credit allowed for customer incentive payments
and that the statements are true, complete, and correct to the
best of applicant's knowledge and belief under penalty of per-
jury.
(b) Light and power business response. Within sixty
days of receipt of the incentive payment application the light
and power business serving the location of the system must
notify the applicant in writing whether the incentive payment
will be authorized or denied.

(1) The light and power business may consult with the
climate and rural energy development center to determine eli-
gibility for the incentive payment.

(i1) Incentive payment applications and the information
contained therein are subject to disclosure under RCW
82.32.330 (3)(m).

(c) Light and power business may verify initial certi-
fication of system. Your light and power business has the
authority to verify and make separate determinations on the
matters covered in your earlier certification with the depart-
ment of revenue. If your light and power business finds the
certification process made an error in determining whether
your renewable energy system's generated electricity can be
transformed or transmitted for entry into or operation in par-
allel with the electricity transmission and distribution sys-
tems, then the determination by the light and power business
will be controlling and it has the authority to decertify your
system.

(9) What are the possible procedures an applicant
and their light and power business may follow in setting
up incentive payments? This subsection first discusses rec-
ommended procedures an applicant should follow when
requesting that the light and power businesses set up an appli-
cant's incentive payments and second discusses the possible
procedures the light and power business may follow.

(a) Steps an applicant may take include, but are not
limited to:

» Contacting their light and power business to ask
whether it is participating and what application procedures
apply;

* Submitting an application to the light and power busi-
ness that serves their property;

 Submitting to the light and power business proof that
the applicant's renewable energy system is certified by the
department of revenue for the incentive payment program,;
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* Submitting to the light and power business a copy of
the approved certification and letter from the department of
revenue; and

* Signing an agreement that the light and power business
will provide to the applicant.

(b) Steps the applicant's local light and power busi-
ness may take include, but are not limited to:

* Sending a utility serviceman to inspect the system;

* Installing an electric production meter if one meeting
its specifications is not already installed since a meter is
required to properly measure production;

* Reading the applicant's production meter at least annu-
ally;

* Processing the annual incentive payment;

* Notifying the applicant within sixty days whether the
incentive payment is authorized or denied;

* Calculating annual production payments based on the
meter reading or readings made prior to the accounting date
of July 1st; and

* Sending the applicant's incentive payment check on or
before December 15th; and

* Alternatively, the light and power business may credit
the applicant's account on or before December 15th.

However, if the applicant is a net generator, that appli-
cant must be paid by check. Net generator means the mea-
sured difference, in kilowatt-hours between the electricity
supplied to a power and light business' customer and the elec-
tricity generated by the same customer from the renewable
energy system and delivered to the light and power business
at the same point of interconnection that is in excess of the
electricity used at the same location.

(10) How may the procedures differ with my light
and power business when dealing with a utility-owned
solar energy system? A utility-owned community solar
project is voluntarily funded by ratepayers of the specific
light and power business offering the program. Only cus-
tomer-ratepayers of that utility may participate in the pro-
gram. In exchange for a customer's support the utility gives
contributors a payment or credit on their utility bill for the
value of the electricity produced by the project. It is impor-
tant that the customer-ratepayer realize when contributing to
this program, they are in effect investing in the utility to
receive a stated "value." This value is defined in the agree-
ment between the customer-ratepayer and the utility and this
agreement is a contract. Customer-ratepayers need to protect
their interest in this investment the same as a person would in
any other investment.

(11) What is the formal agreement between the appli-
cant and the light and power business? The formal agree-
ment between the applicant and the light and power business
serving the property governs the relationship between the
parties. This document may:

 Contain the necessary safety requirements and inter-
connection standards;

* Allow the light and power business the contractual
right to review the applicant's substantiation documents for
four years, upon five working days' notice;

* Allow the light and power business the contractual
right to assess against the applicant, with interest, for any
overpayment of incentive payments;
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* Delineate any extra metering costs for an electric pro-
duction meter to be installed on the applicant's property;

* Contain a statement allowing the department of reve-
nue to send proof of the applicant's system certification elec-
tronically to applicant's light and power business, which will
include the applicant's department of revenue taxpayer's
identification number;

* Contain other information required by the light and
power business to effectuate and properly process the appli-
cant's incentive payment; and

* In the case of a utility-owned solar energy system, con-
tain a detailed description of the "value" the customer-rate-
payer will receive in consideration of the financial support
given to the utility.

(12) Must the renewable energy system be owned or
can it be leased? The renewable energy system must be
owned by the individual, business, local governmental entity,
utility in a utility-owned renewable energy system, local indi-
viduals, households, nonprofit organizations or nonutility
business in a community-solar project, or company in a com-
pany-owned system. Leasing a renewable energy system
does not constitute ownership.

(13) Must you keep records regarding your incentive
payments? Applicants receiving incentive payments must
keep and preserve, for a period of five years, suitable records
as may be necessary to determine the amount of incentive
applied for and received.

(a) Examination of records. Such records must be open
for examination at any time upon notice by the light and
power business that made the payment or by the department
of revenue.

(b) Overpayment. If upon examination of any records
or from other information obtained by the light and power
business or department of revenue it appears that an incentive
has been paid in an amount that exceeds the correct amount
of incentive payable, the light and power business may assess
against the person the amount found to have been paid in
excess of the correct amount of the incentive payment. Inter-
est will be added to that amount in the manner that the depart-
ment of revenue assesses interest upon delinquent tax under
RCW 82.32.050.

(c) Underpayment. If it appears that the amount of
incentive paid is less than the correct amount of incentive
payable, the light and power business may authorize addi-
tional payment.

(14) How is an incentive payment computed? The
computation for the incentive payment involves a base rate
that is multiplied by an economic development factor deter-
mined by the amount of the system's manufacture in Wash-
ington state to determine the incentive payment rate. The
incentive payment rate is then multiplied by the system's
gross kilowatt-hours generated to determine the incentive
payment.

(a) Determining the base rate. The first step in com-
puting the incentive payment is to determine the correct base
rate to apply, specifically:

* Fifteen cents per economic development kilowatt-hour;
or

* Thirty cents per economic development kilowatt-hour
for community solar projects.
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If requests for incentive payments exceed the amount of
funds available for credit to the participating light and power
business, the incentive payments must be reduced propor-
tionately.

(b) Economic development factors. For the purposes
of this computation, the base rate paid for the investment cost
recovery incentive may be multiplied by the following eco-
nomic development factors:

(i) For customer-generated electricity produced using
solar modules manufactured in Washington state, two and
four-tenths;

(i1) For customer-generated electricity produced using a
solar or a wind generator equipped with an inverter manufac-
tured in Washington state, one and two-tenths;

(iii) For customer-generated electricity produced using
an anaerobic digester, or by other solar equipment or using a
wind generator equipped with blades manufactured in Wash-
ington state, one; and

(iv) For all other customer-generated electricity pro-
duced by wind, eight-tenths.

(c) What if a solar system has both a module and
inverter manufactured in Washington state or a wind
generator has both blades and inverter manufactured in
Washington state? In these two situations the above-
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described economic development factors are added together.
For example, if your system is solar and has both solar mod-
ules and an inverter manufactured in Washington state, you
would compute your incentive payment by using the factor
three and six-tenths (3.6) (computed 2.4 plus 1.2). Therefore,
you would multiply either the fifteen cent or thirty cent base
rate by three and six-tenths (3.6) to get your incentive pay-
ment rate and then multiple this by the gross kilowatt-hours
generated to get the incentive payment amount. Further, if
your wind generator has both blades and an inverter manufac-
tured in Washington state you would multiply the fifteen
cents base rate by two and two-tenths (2.2) (computed 1.0
plus 1.2) to get your incentive payment rate and then multiply
this by the kilowatt-hours generated to get the incentive pay-
ment amount.

(d) Tables for use in computation. The following
tables describe the computation of the incentive payment
using the appropriate base rate and then multiplying it by the
applicable economic development factors to determine the
incentive payment rate. The incentive payment rate is then
multiplied by the gross kilowatt-hours generated. The actual
incentive payment you receive must be computed using your
renewable energy system's actual measured gross electric
kilowatt-hours generated.

Annual Incentive Payment Calculation Table for Noncommunity Projects

Incentive payment amount
Base rate (0.15) multiplied | Gross kilo- | equals incentive payment rate
Customer-generated power applicable | by applicable factor equals | watt-hours | multiplied by kilowatt-hours
factors incentive payment rate generated generated
Solar modules manufactured in Washington $0.36
state
Factor: 2.4 (two and four-tenths)
Solar or wind generating equipment with an $0.18
inverter manufactured in Washington state
Factor: 1.2 (one and two-tenths)
Anaerobic digester or other solar equipment $0.15
or wind generator equipped with blades
manufactured in Washington state
Factor: 1.0 (one)
All other electricity produced by wind $0.12
Factor: 0.8 (eight-tenths)
Both solar modules and inverters manufac- $0.54
tured in Washington state.
Factor: (2.4+1.2)=3.6
Wind generator equipment with both blades $0.33
and inverter manufactured in Washington
state.
Factor: (1.0 +1.2)=2.2

[29]
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Annual Incentive Payment Calculation Table for Community Solar Projects

Incentive payment amount

Base rate (0.30) multiplied | Gross kilo- | equals incentive payment rate
Customer-generated power applicable | by applicable factor equals | watt-hours | multiplied by kilowatt-hours
factors incentive payment rate generated generated
Solar modules manufactured in Washington $0.72

state
Factor: 2.4 (two and four-tenths)

Solar equipment with an inverter manufac- $0.36
tured in Washington state

Factor: 1.2 (one and two-tenths)

Other solar equipment $0.30
Factor: 1.0 (one)

Both solar modules and inverters manufac- $1.08

tured in Washington state.
Factor: (2.4+1.2)=3.6

(e) Examples to illustrate how incentive payments are
calculated. Assume for the following ten examples that the
renewable energy system involved generates 2,500 kilowatt-
hours.

(1) If a noncommunity solar system has a module manu-
factured in Washington state and an inverter manufactured
out-of-state the computation would be as follows: (0.15 x
2.4) x 2,500 = $900.00.

(i1) If a noncommunity solar system has an out-of-state
module and inverter manufactured in Washington state the
computation would be as follows: (0.15 x 1.2) x 2,500 =
$450.00.

(iii) If a noncommunity solar system has both modules
and an inverter manufactured in Washington state the compu-
tation would be as follows: (0.15 x (2.4 + 1.2)) x 2,500 =
$1,350.00.

(iv) If wind generator equipment has out-of-state blades
and an inverter manufactured in Washington state the compu-
tation would be as follows: (0.15 x 1.2) x 2,500 = $450.00.

(v) If wind generator equipment has blades manufac-
tured in Washington state and an out-of-state inverter the
computation would be as follows: (0.15 x 1.0) x 2,500 =
$375.00.

(vi) If wind generator equipment has both blades and an
inverter manufactured in Washington state the computation
would be as follows: (0.15x (1.0 + 1.2)) x 2,500 = $825.00.

(vii) If wind generator equipment has both out-of-state
blades and an out-of-state inverter the computation would be
as follows: (0.15 x 0.8) x 2,500 = $300.00.

(viii) If a community solar system has a module manu-
factured in Washington state and an out-of-state inverter the
computation would be as follows: (0.30 x 2.4) x 2,500 =
$1,800.00.

(ix) If a community solar system has an out-of-state
module and inverter manufactured in Washington state the
computation would be as follows: (0.30 x 1.2) x 2,500 =
$900.00.

(x) If a community solar system has both modules and an
inverter manufactured in Washington state the computation
would be as follows: (0.30 x (2.4 + 1.2)) x 2,500 =
$2,700.00.
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(15) What constitutes manufactured in Washington?
The statute authorizing this incentive payment program
defines a "solar module" to mean the smallest nondivisible
self-contained physical structure housing interconnected
photovoltaic cells and providing a single direct current elec-
trical output. Thus, for a module to qualify as manufactured
in Washington state, the manufactured module must meet this
definition. However, when determining whether an inverter
or blades are manufactured in Washington the department of
revenue will apply the definition of manufacturing in WAC
458-20-136. Of particular interest is WAC 458-20-136(7),
which defines when assembly constitutes manufacturing. The
department of revenue, in consultation with the climate and
rural energy development center at Washington State Univer-
sity's energy extension, will apply this rule on manufacturing
when analyzing a request for certification.

(16) How can an applicant determine the system's
level of manufacture in Washington state? For systems
installed after the date this section is adopted, the manufac-
turer must supply the department of revenue with a statement
delineating the system's level of manufacture in Washington
state, signed under penalty of perjury. The department of rev-
enue will issue a binding letter ruling (approval of manufac-
turer's certification request) to the manufacturer stating its
determination.

(a) Manufacturer's statement. This manufacturer's
statement must be specific as to what processes were carried
out in Washington state to qualify the system for one or more
of the multiplying economic development factors discussed
in subsection (13) of this section. The manufacturer can
request a binding letter ruling from the department of revenue
at this web address: http://dor.wa.gov/content/contactus/
con_TaxRulings.aspx.

(b) Penalty of perjury. The manufacturer's statement
must be under penalty of perjury and specifically state that
the manufacturer understands that the department of revenue
will use the statement in deciding whether customer incentive
payments and corresponding tax credits are allowed under
the renewable energy system cost recovery incentive pay-
ment program.
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(c) Document retention. The applicant must retain this
documentation for five years after the receipt of applicant's
last incentive payment from the light and power business.

(d) Certificate of manufacture in Washington state.
If the department of revenue has issued a binding letter ruling
stating a module, inverter, or blade((s)) qualifies as manufac-
tured in Washington state, the manufacturer may apply to the
climate and rural energy development center at Washington
State University energy program for a certificate stating the
same.

(1) The department of revenue may revoke the approval

of certification that a part or component is "made in Washing-
ton state" when it finds that a module, inverter, or blade does

not qualify as manufactured in Washington state. The depart-
ment of revenue will notify the manufacturer of the reason
why and advise the manufacturer how to appeal the decision
if the manufacturer disagrees with the reason.

(i1) Any appeal must be served on the department of rev-
enue within thirty days of the notice or the decision will be
final. The procedures for serving the department of revenue
will be explained in their notice of intention to revoke
approval of certification.

(17) What about guidelines and standards for manu-
factured in Washington? The climate and rural energy
development center at the Washington State University
energy program may establish guidelines and standards for
technologies that are identified as Washington manufactured
and therefore most beneficial to the state's environment.

(18) Do condominiums or community solar projects
need more than one meter? No, the requirement of measur-
ing the kilowatt hours of customer-generated electricity for
computing the incentive payments only requires one meter
for the renewable energy system, not one meter for each
owner, in the case of a condominium, or each applicant, in the
case of a community solar project. Thus for example, in the
case of a renewable energy system on a condominium with
multiple owners, while such a system would not qualify as a
community solar project, only one meter is needed to mea-
sure the system's gross generation and then each owner's
share can be calculated by using each owner's percentage of
ownership in the condominium building on which the system
is located. With regard to a community solar project, only one
meter is needed to measure the system's gross generation and
each applicant's share in the project can be calculated by each
applicant's interest in the project.

(19) Is there an annual limit on an incentive payment
to one payee? There is an annual limit on an incentive pay-
ment.

(a) Applicant limit. No individual, household, business,
or local governmental entity is eligible for incentive pay-
ments of more than five thousand dollars per year.

(b) Community solar projects.

» Each owner or member of a company in a community
solar project located on a cooperating local government's
property is eligible for an incentive payment, not to exceed
five thousand dollars per year, based on their ownership
share.

* Each ratepayer in a utility-owned community solar
project is eligible for an incentive payment, not to exceed five
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thousand dollars per year, in proportion to their contribution
resulting in their share of the value of electricity generated.

(20) Are the renewable energy system's environmen-
tal attributes transferred? Except for utility-owned com-
munity solar systems, the environmental attributes of the
renewable energy system belong to the applicant, and do not
transfer to the state or the light and power business upon
receipt of the incentive payment. In the case of utility-owned
community solar system, the utility involved owns the envi-
ronmental attributes of the renewable energy system.

(21) Is the light and power business allowed a tax
credit for the amount of incentive payments made during
the year? A light and power business will be allowed a
credit against public utility taxes in an amount equal to incen-
tive payments made in any fiscal year under RCW 82.16.120.
The following restrictions apply:

* The credit must be taken in a form and manner as
required by the department of revenue.

* The credit for the fiscal year may not exceed one-half
percent of the light and power business' taxable power sales
due under RCW 82.16.020 (1)(b) or one hundred thousand
dollars, whichever is greater.

* Incentive payments to applicants in a utility-owned
community solar project as defined in RCW 82.16.110 (1)(a)
(i) may only account for up to twenty-five percent of the
total allowable credit. This means that the amount of the light
and power business's credit on its public utility tax made on
production from all utility-owned community solar projects
in total may not exceed twenty-five percent of the fiscal year
limitation of one-half percent of the light and power busi-
ness's taxable power sales due under RCW 82.16.020 (1)(b)
or one hundred thousand dollars, whichever is greater. Thus,
for example, if Light and Power Business' taxable power
sales are six million dollars, the maximum available credit is
one hundred thousand dollars, which is greater than one-half
percent of the six million dollar taxable power sales. Of that
one hundred thousand dollars, the maximum amount of
incentive payments to applicants in a utility-owned solar
project is twenty-five thousand dollars.

* Incentive payments to participants in a company-
owned community solar project as defined in RCW 82.16.-
110 (1)(a)(ii) may only account for up to five percent of the
total allowable credit. This means that the amount of the light
and power business's credit on its public utility tax made on
production from all company-owned community solar proj-
ects in total may not exceed five percent of the fiscal year
limitation of one-half percent of the light and power busi-
ness's taxable power sales due under RCW 82.16.020 (1)(b)
or one hundred thousand dollars, whichever is greater. Thus,
for example, if Light and Power Business has thirty million
dollars in taxable power sales, the maximum total tax credit
available to the light and power business is one hundred fifty
thousand dollars. Of this one hundred fifty thousand dollars,
the maximum tax credit that the light and power business can
claim relative to incentive payments to participants in a com-
pany-owned community solar project is seven thousand five
hundred dollars. Alternatively, the maximum tax credit that
light and power business can claim relative to incentive pay-
ments to applicants in a utility-owned solar project is thirty-
seven thousand five hundred dollars.

Emergency
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Computation examples. The following table provides:

Washington State Register, Issue 12-16

Maximum amount of tax credit | Maximum amount of tax credit
Taxable Power Sales by | Maximum tax credit (greater of | available for incentive pay- available for incentive pay-
the light and power busi- | .5% of total taxable power sales | ments in a utility-owned com- ments in a company-owned
ness or $100,000) munity solar project community solar project
$5,000,000 $100,000 $25,000 $5,000
$50,000,000 $250,000 $62,500 $12,500
$500,000,000 $2,500,000 $625,000 $125,000

* The credit may not exceed the tax that would otherwise
be due under the public utility tax described in chapter 82.16
RCW. Refunds will not be granted in the place of credits.

* Expenditures not used to earn a credit in one fiscal year
may not be used to earn a credit in subsequent years.

(22) When community solar projects are located on
the same property, how do you determine whether their
systems are one combined system or separate systems for
determining the seventy-five kilowatts limitation? In
determining whether a community solar project's system is
capable of generating more than seventy-five kilowatts of
electricity when more than one community solar project is
located on one property, the department of revenue will treat
each project's system as separate from the other projects if
there are:

* Separate meters;

* Separate inverters;

» Separate certification documents submitted to the
department of revenue; and

» Separate owners in each community solar project,
except for utility-owned systems that are voluntarily funded
by the utility's ratepayers, which must have a majority of dif-
ferent ratepayers funding each system.

(23) What if a light and power business claims an
incentive payment in excess of the correct amount? For
any light and power business that has claimed credit for
amounts that exceed the correct amount of the incentive pay-
able under RCW 82.16.120, the amount of tax against which
credit was claimed for the excess payments will be immedi-
ately due and payable.

* The department of revenue will assess interest but not
penalties on the taxes against which the credit was claimed.

* Interest will be assessed at the rate provided for delin-
quent excise taxes under chapter 82.32 RCW, retroactively to
the date the credit was claimed, and will accrue until the taxes
against which the credit was claimed are repaid.

(24) Does the department of revenue consider the
incentive payment taxable income? No, the department of
revenue does not consider the incentive payment an applicant
receives to be taxable income.

(25) What is the relationship between the department
of revenue and the light and power business under this
program? The department of revenue is not regulating light
and power businesses; it is only administering a tax credit
program relating to the public utility tax. Therefore, for pur-
poses of the customer investment cost recovery incentive
payment, the department of revenue will generally focus its
audit of light and power businesses to include, but not be lim-
ited to, whether:
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* Claimed credit amount equals the amount of the total
incentive payments made during the fiscal year;

* Each individual incentive payment is properly calcu-
lated;

* Payment to each applicant or participant in a commu-
nity solar project is proportionally reduced by an equal per-
centage if the limit of total allowed credits is reached;

* Applicant payments are based on measured gross pro-
duction of the renewable energy systems; and

* The credit and incentive payment limitations have not
been exceeded.
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EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 12-151—Filed July 27, 2012, 3:13 p.m., effective July 27, 2012, 3:13
p.m.]

Effective Date of Rule: Immediately.

Purpose: Amend recreational fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-56-25500P and 220-56-25500Q; and
amending WAC 220-56-255.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: There is sufficient quota
remaining in Marine Area 1 to allow the fishery to reopen
Fridays through Sundays. This rule conforms to federal
action taken by the National Marine Fisheries Service and the
International Pacific Halibut Commission. There is insuffi-
cient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 2.
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 27, 2012.

Joe Stohr
for Philip Anderson
Director

NEW SECTION

WAC 220-56-25500Q Halibut—Seasons—Daily and
possession limits. Notwithstanding the provisions of WAC
220-56-250 and WAC 220-56-255, effective immediately
until further notice, it is unlawful to fish for or possess halibut
taken for personal use, except as provided in this section:

(1) Catch Record Card Area 1 - Open August 3
through September 30, 2012, Fridays through Sundays only.
It is unlawful during any vessel trip to bring into port or land
bottomfish except sablefish or Pacific Cod when halibut are
on board.

(2) Catch Record Card Areas 2,3,4,5,6,7, 8,9, 10,
11,12 and 13 - Closed.

(3) Daily limit one halibut, no minimum size limit. The
possession limit is two daily limits of halibut in any form,
except the possession limit aboard the fishing vessel is one
daily limit.

(4) It is unlawful to land halibut in a port closed to recre-
ational halibut fishing, except for halibut lawfully caught in
Canada.

(5) All other permanent rules remain in effect.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 220-56-25500P Halibut—Seasons—Daily

and possession limits. (12-
106)

The following section of the Washington Administrative
Code is repealed effective 12:01 a.m. October 1, 2012:

WAC 220-56-25500Q Halibut—Seasons—Daily

and possession limits.

WSR 12-16-052
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 12-158—Filed July 27,2012, 4:08 p.m., effective July 27, 2012, 4:08
p.m.]

Effective Date of Rule: Immediately.
Purpose: Amend recreational fishing rules.

WSR 12-16-052

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-28-61900P; and amending WAC 232-
28-619.

Statutory Authority for Adoption:
77.12.047, and 77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Extends the ongoing white
sturgeon retention season in The Dalles Pool. Harvestable
fish remain within the guideline for the area. Daily retention
will continue through August 4 and then shift to a days-per-
week format beginning August 5, 2012. This will allow for
adequate monitoring of the fishery. Conforms Washington
state rules with Oregon state rules. Regulation is consistent
with compact action of June 28 and July 26, 2012. There is
insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 27, 2012.

RCW 77.12.045,

Lori Preuss
for Philip Anderson
Director

NEW SECTION

WAC 232-28-61900K Exceptions to statewide
rules—Columbia River sturgeon. Notwithstanding the pro-
visions of WAC 232-28-619:

(1) Effective immediately through August 31, 2012, it is
unlawful to fish for sturgeon from Bonneville Dam down-
stream 9 miles to a line crossing the Columbia River from
navigation marker 82 on the Oregon shore, westerly to the
boundary marker on the Washington shore upstream of Fir
Point.

(2) Effective immediately until further notice, it is
unlawful to retain sturgeon caught in those waters of the
Columbia River and tributaries from Bonneville Dam
upstream to The Dalles Dam.

(3) Effective daily August 1 through August4,2012, and
Thursdays, Fridays and Saturdays beginning August 5, 2012,
until further notice:
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a. It is permissible to retain legal-size white sturgeon
caught in those waters of the Columbia River and tributaries
from The Dalles Dam upstream to John Day Dam.

b. Daily possession limit: one white sturgeon.

c. Allowable size limit: 43-54 inches in fork length.

(4) Effective immediately until further notice, it is
unlawful to retain sturgeon caught in those waters of the
Columbia River and tributaries from John Day Dam
upstream to McNary Dam.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 232-28-61900P Exceptions to statewide
rules—Columbia River stur-
geon. (12-129)

WSR 12-16-053
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 12-157—Filed July 27, 2012, 4:42 p.m., effective August 1, 2012]

Effective Date of Rule: August 1, 2012.

Purpose: Amend recreational fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-28-61900W; and amending WAC 232-
28-619.

Statutory Authority for Adoption:
[77.12.045], 77.12.047, and 77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The Columbia River compact
adopted the mark-selective fishery for fall chinook in the
lower Columbia River for one week in September. Endan-
gered Species Act (ESA) impacts were set aside during the
preseason planning process for this pilot fishery. This fishery
will occur if ESA impacts remain available to offer this fish-
ery and are not used in prior fisheries. Conforms Washington
rules with Oregon rules. Rules are consistent with the action
of the joint states on July 6 and 26, 2012. There is insuffi-
cient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

RCW 77.15.045
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 27, 2012.

Lori Preuss
for Philip Anderson
Director

NEW SECTION

WAC 232-28-61900J Freshwater exceptions to state-
wide rules—Columbia River. Notwithstanding the provi-
sions of WAC 232-28-619 and WAC 220-55-255, effective
August 1, 2012, until further notice, it is unlawful to violate
the following provisions, provided that unless otherwise
amended, all permanent rules remain in effect:

1. Columbia River:

a. North Jetty: Barbed hooks allowed for salmon 7 days
per week when Marine Area 1 or Buoy 10 are open for
salmon.

b. The Columbia River from a true north-south line
through Buoy 10 upstream to a line projected from Rocky
Point on the Washington bank through Red Buoy 44 to the
navigation light at Tongue Point on the Oregon bank:

i. Effective August 1 through September 3, 2012: Open
to retention of salmon and steelhead. Daily limit 2 salmon or
2 hatchery steelhead or 1 of each; only 1 may be a Chinook.
Release all salmon except Chinook and hatchery coho. Chi-
nook minimum length 24 inches. Coho minimum length 16
inches.

ii. Effective September 4 through September 30, 2012:
Open to retention of salmon and steelhead. Daily limit 2
salmon or 2 hatchery steelhead or one of each; release all
salmon except hatchery coho. Coho minimum length 16
inches.

¢. The Columbia River from a line projected from Rocky
Point on the Washington bank through Red Buoy 44 to the
navigation light at Tongue Point on the Oregon bank,
upstream to a line projected from the Warrior Rock Light-
house, through Red Buoy #4, to the orange marker atop the
dolphin on the Washington shore:

i. Effective August 1 through September 9, 2012: Open
to retention of salmon and steelhead. Daily limit 6 fish, of
which no more than 2 may be adult salmon or hatchery steel-
head or 1 of each; of the adult salmon, only 1 may be a Chi-
nook. Release all salmon except Chinook and hatchery coho.
Salmon minimum length 12 inches.

ii. Effective September 10 through September 16, 2012:
Open to retention of salmon and steelhead. Daily limit 6 fish,
of which no more than 2 may be adult salmon or hatchery
steelhead or 1 of each; of the adult salmon, only 1 may be a
Chinook. Release all salmon except hatchery Chinook and
hatchery coho. Salmon minimum length 12 inches.

iii. Effective September 17 through September 30, 2012:
Open to retention of salmon and steelhead. Daily limit 6 fish,
of which no more than 2 may be adult salmon or hatchery
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steelhead or 1 of each. Release all salmon except hatchery
coho. Salmon minimum length 12 inches.

iv. Effective October 1, 2012, until further notice: Open
to retention of salmon and steelhead. Daily limit 6 fish, of
which no more than 2 may be adult salmon or hatchery steel-
head or 1 of each. Release all salmon except Chinook and
hatchery coho. Salmon minimum length 12 inches.

d. The Columbia River from a line projected from the
Warrior Rock Lighthouse, through Red Buoy #4, to the
orange marker atop the dolphin on the Washington shore
upstream to Bonneville Dam:

i. Effective August 1 through September 9, 2012: Open
to retention of salmon and steelhead. Daily limit 6 fish, of
which no more than 2 may be adult salmon or hatchery steel-
head or 1 of each; of the adult salmon, only 1 may be a Chi-
nook. Release all salmon except Chinook and hatchery coho.
Salmon minimum length 12 inches.

ii. Effective September 10 until further notice: Open to
retention of salmon and steelhead. Daily limit 6 fish, of
which no more than 2 may be adult salmon or hatchery steel-
head or 1 of each. Salmon minimum length 12 inches.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 232-28-61900W  Exceptions to statewide
rules—Columbia River. (12-

95)

WSR 12-16-069
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 12-160—Filed July 31, 2012, 10:31 a.m., effective August 1,2012,
12:01 a.m.]

Effective Date of Rule: August 1,2012, 12:01 a.m.

Purpose: Amend commercial fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-52-05100M; and amending WAC 220-
52-051.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: 2012 state/tribal shrimp har-
vest management plans for the Strait of Juan de Fuca and
Puget Sound require adoption of harvest seasons contained in
this emergency rule. This emergency rule (1) closes Catch
Area 25A to spot shrimp fishing, as the quota has been
reached; and (2) places a lower weekly spot shrimp limit in
26B-1 and 26C. There is insufficient time to adopt perma-
nent rules.

WSR 12-16-069

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 31, 2012.

Philip Anderson

Director

NEW SECTION

WAC 220-52-05100N Puget Sound shrimp pot and
beam trawl fishery—Season. Notwithstanding the provi-
sions of WAC 220-52-051, effective immediately until fur-
ther notice, it is unlawful to fish for shrimp for commercial
purposes in Puget Sound, except as provided for in this sec-
tion:

(1) Shrimp pot gear:

(a) All waters of Shrimp Management Areas (SMA) 1A,
1C, 2W, 3, 4, and 6 are open to the harvest of all shrimp spe-
cies, effective immediately until further notice, except as pro-
vided for in this section:

i) All waters of Catch Area 26B-2 and the Discovery Bay
Shrimp District are closed.

ii) All waters of SMA 1C, SMA 2W, and Catch Areas
23A-E and 25A are closed to the harvest of spot shrimp.

(b) The shrimp catch accounting week is Wednesday
through Tuesday.

(c) Effective immediately until further notice, it is
unlawful for the combined total harvest of spot shrimp by a
fisher and/or the fisher's alternate operator to exceed 600
pounds per week, with the following exceptions:

i) It is unlawful for the total harvest of spot shrimp by a
fisher and/or the fisher's alternate operator to exceed 450
pounds per week in Catch Areas 23A-S and 23D, or to exceed
340 pounds per week in Catch Areas 26B-1 and 26C.

(d) It is unlawful to pull shellfish pots in more than one
catch area per day.

(e) Only pots with a minimum mesh size of 1 inch may
be pulled on calendar days when fishing for or retaining spot
shrimp. Mesh size of 1 inch is defined as a mesh opening that
a 7/8-inch square peg will pass through, excluding the
entrance tunnels, except for flexible (web) mesh pots, where
the mesh must be a minimum of 1 3/4-inch stretch measure.
Stretch measure is defined as the distance between the inside
of one knot to the outside of the opposite vertical knot of one
mesh, when the mesh is stretched vertically.

Emergency
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(2) Shrimp beam trawl gear:

(a) SMA 3 (outside of the Discovery Bay Shrimp Dis-
trict, Sequim Bay and Catch Area 23D) is open, effective
immediately until further notice. Sequim Bay includes those
waters of Catch Area 25A south of a line projected west from
Travis Spit on the Miller Peninsula.

(b) Those portions of Catch Areas 21A and 22A within
SMA 1B are open, effective immediately until further notice.

(c) All waters of Catch Area 20A are open, effective
immediately until further notice.

(3) All shrimp taken under this section must be sold to
licensed Washington wholesale fish dealers.

REPEALER

The following section of the Washington Administrative
Code is repealed effective 12:01 a.m. August 1, 2012:

WAC 220-52-05100M  Puget Sound shrimp beam
trawl fishery—Season. (12-

150)

WSR 12-16-080
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 12-159—Filed July 31, 2012, 2:36 p.m., effective August 5, 2012,
9:00 p.m.]

Effective Date of Rule: August 5, 2012, 9:00 p.m.

Purpose: The purpose of this rule making is to allow
nontreaty commercial fishing opportunity in the Columbia
River while protecting fish listed as threatened or endangered
under the Endangered Species Act (ESA). This rule making
implements federal court orders governing Washington's
relationship with treaty Indian tribes, federal law governing
Washington's relationship with Oregon, and Washington fish
and wildlife commission policy guidance for Columbia River
fisheries.

Citation of Existing Rules Affected by this Order:
Amending WAC 220-33-010.

Statutory Authority for Adoption:
77.12.045, and 77.12.047.

Other Authority: United States v. Oregon, Civil No. 68-
513-KI (D. Or.), Order Adopting 2008-2017 United States v.
Oregon Management Agreement (Aug. 12, 2008) (Doc. No.
2546); Northwest Gillnetters Ass'n v. Sandison, 95 Wn.2d
638, 628 P.2d 800 (1981); Washington fish and wildlife com-
mission policies concerning Columbia River fisheries; 40
Stat. 515 (Columbia River compact).

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Sets the first series of fishing
periods for the 2012 fall season for non-Indian commercial
fisheries in the mainstem Columbia River and select area

RCW 77.04.130,

Emergency
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sites. The seasons are consistent with the 2008-2017 interim
management agreement. Salmon and sturgeon are available
for harvest during fall season fisheries. The regulation is
consistent with compact action of July 26, 2012. There is
insufficient time to promulgate permanent rules.

Washington and Oregon jointly regulate Columbia River
fisheries under the congressionally ratified Columbia River
compact. Four Indian tribes have treaty fishing rights in the
Columbia River. The treaties preempt state regulations that
fail to allow the tribes an opportunity to take a fair share of
the available fish, and the states must manage other fisheries
accordingly. Sohappy v. Smith, 302 F. Supp. 899 (D. Or.
1969). A federal court order sets the current parameters for
sharing between treaty Indians and others. United States v.
Oregon, Civil No. 68-513-KI (D. Or.), Order Adopting 2008-
2017 United States v. Oregon Management Agreement (Aug.
12, 2008) (Doc. No. 2546).

Some Columbia River basin salmon and steelhead stocks
are listed as threatened or endangered under the federal ESA.
On May 5, 2008, the National Marine Fisheries Service
issued a biological opinion under 16 U.S.C. § 1536 that
allows for some incidental take of these species in treaty and
nontreaty Columbia River fisheries governed by the 2008-
2017 U.S. v. Oregon Management Agreement. The Wash-
ington and Oregon fish and wildlife commissions have devel-
oped policies to guide the implementation of such biological
opinions in the states' regulation of nontreaty fisheries.

Columbia River nontreaty fisheries are monitored very
closely to ensure compliance with federal court orders, the
ESA, and commission guidelines. Because conditions
change rapidly, the fisheries are managed almost exclusively
by emergency rule. Representatives from the Washington
(WDFW) and Oregon (ODFW) departments of fish and wild-
life convene public hearings and take public testimony when
considering proposals for new emergency rules. WDFW and
ODFW then adopt regulations reflecting agreements reached.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 1, Amended 0, Repealed 0; Federal
Rules or Standards: New 1, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 31, 2012.

Philip Anderson
Director

NEW SECTION

WAC 220-33-01000P Columbia River season below
Bonneville. Notwithstanding the provisions of WAC 220-33-
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010 and WAC 220-33-020, it is unlawful for a person to take
or possess salmon or sturgeon for commercial purposes from
Columbia River Salmon Management and Catch Reporting
Areas (SMCRA) 1A, 1B, 1C, 1D, and 1E, except as provided
in the following subsections.

1. Mainstem Columbia River - all Zone fishery

a. SEASON: 9 PM August 5 to 6 AM August 6, 2012.

b. AREA: SMCRA 1A, 1B, IC, 1D, 1E.

¢. GEAR: Drift gillnets only. 9-inch minimum mesh size.

Nets fished any time between official sunset and official
sunrise must have lighted buoys on both ends of the net. If
the net is attached to the boat, then one lighted buoy on the
end of the net opposite the boat is required. Nets not lawful
for use at that time and area may be onboard the boat if prop-
erly stored consistent with WAC 220-33-001.

d. SANCTUARIES: Elokomin-A, Cowlitz, Kalama-A,
Washougal and Sandy Rivers.

€. ALLOWABLE POSSESSION: Salmon and white sturgeon.
A maximum of seven (7) white sturgeon may be possessed or
sold by each participating vessel during each calendar week
(Sunday through Saturday).

2. Mainstem Columbia River - Upper Zones fishery

a. SEASON:

9 PM Sunday August 12 to 6 AM Monday August 13,
2012

9 PM Tuesday August 14 to 6 AM Wednesday August
15,2012

9 PM Thursday August 16 to 6 AM Friday August 17,
2012

9 PM Sunday August 19 to 6 AM Monday August 20,
2012

9 PM Tuesday August 21 to 6 AM Wednesday August
22,2012

9 PM Thursday August 23 to 6 AM Friday August 24,
2012

b. AREA: SMCRA 1D, 1E. The deadline at the lower end
of SMCRA 1D is defined as a straight line projected from the
Warrior Rock Lighthouse on the Oregon shore easterly
through the green navigation buoy #1 and continuing to the
Washington shore.

¢. GEAR: Drift gillnets only. 9-inch minimum mesh size.

Nets fished any time between official sunset and official
sunrise must have lighted buoys on both ends of the net. If
the net is attached to the boat, then one lighted buoy on the
end of the net opposite the boat is required.

d. SANCTUARIES: Washougal and Sandy Rivers.

€. ALLOWABLE POSSESSION: Salmon and white sturgeon.
A maximum of three (3) white sturgeon may be possessed or
sold by each participating vessel during each calendar week
(Sunday through Saturday).

3. Blind Slough/Knappa Slough Select Area.

a. SEASON: Monday, Tuesday, Wednesday, and Thurs-
day nights August 27 through October 26, 2012. Open hours
are 7 PM to 7 AM through September 14, and 6 PM to 8§ AM
thereafter.

b. AREA: Blind Slough and Knappa Slough. An area clo-
sure of an approximately 100-foot radius at the mouth of Big
Creek is in effect. Concurrent jurisdiction waters include all
areas in Knappa Slough and downstream of the Railroad
Bridge in Blind Slough.

WSR 12-16-080

c. GEAR: Gillnet. Monofilament gear is allowed. 9 3/4-
inch maximum mesh size. Maximum net length of 100 fath-
oms. No weight restriction on lead line. Use of additional
weights or anchors attached directly to the lead line is
allowed.

Nets not specifically authorized for use in this fishery
may be onboard the vessel if properly stored. Nets not lawful
for use at that time and area may be onboard the boat if prop-
erly stored consistent with WAC 220-33-001.

Nets fished any time between official sunset and official
sunrise must have lighted buoys on both ends of the net. If
the net is attached to the boat, then one lighted buoy on the
end of the net opposite the boat is required.

d. ALLOWABLE POSSESSION: Salmon.

4. Tongue Point/South Channel Select Area.

a. SEASON: Monday, Tuesday, Wednesday, and Thurs-
day nights August 27 through October 26, 2012. Open 7 PM
to 7 AM through September 14, and 4 PM to 10 AM thereaf-
ter.

b. AREA: Tongue Point and South Channel. All waters
in this fishing area are concurrent jurisdiction waters.

c. GEAR: Gillnet. 6-inch maximum mesh.

Tongue Point fishing area: Net length 250 fathoms max-
imum. Weight not to exceed two pounds on any one fathom.
Fishers participating in the Tongue Point fishery may have
onboard un-stored gillnets legal for the South Channel fish-
ing area.

South Channel area: Net length 100 fathoms maximum.
No weight restriction on lead line. Use of additional weights
or anchors attached directly to the lead line is allowed.

Nets not specifically authorized for use in this fishery
may be onboard the vessel if properly stored consistent with
WAC 220-33-001.

Nets fished any time between official sunset and official
sunrise must have lighted buoys on both ends of the net. If
the net is attached to the boat, then one lighted buoy on the
end of the net opposite the boat is required.

d. ALLOWABLE POSSESSION: Salmon.

5. Deep River Select Area.

a. SEASON: Monday and Wednesday nights from August
13 through August 23, 2012. Open hours 7 PM to 9 AM.

Monday, Tuesday, Wednesday and Thursday nights
from August 27 through October 19, 2012. 7 PM to 9 AM
through September 14, and 4 PM to 9 AM thereafter.

b. AREA: The Deep River Select Area. Concurrent juris-
diction waters extend downstream of the Highway 4 Bridge.

c. GEAR: Gill net. Monofilament gear is allowed. 9 3/4-
inch maximum mesh size through September 14, and 6-inch
maximum mesh thereafter. Net length 100 fathoms maxi-
mum. No weight restriction on the lead line. Use of addi-
tional weights or anchors attached directly to the lead line is
allowed. Nets may not be tied off to stationary structures.
Nets may not fully cross the navigation channel. It is unlaw-
ful to operate in any river, stream or channel any gill net gear
longer than three-fourths the width of the river, stream, or
channel. "River, stream, or channel width" is defined as
bank-to-bank, where the water meets the banks, regardless of
the time of tide or the water level. This emergency provision
shall supersede the permanent regulation and all other regula-

Emergency
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tions that conflict with it. All other provisions of the perma-
nent regulation remain in effect (WAC 220-20-015(1)).

Nets not specifically authorized for use in this fishery
may be onboard the vessel if properly stored consistent with
WAC 220-33-001

Nets fished any time between official sunset and official
sunrise must have lighted buoys on both ends of the net. If
the net is attached to the boat, then one lighted buoy on the
end of the net opposite the boat is required.

d. ALLOWABLE POSSESSION: Salmon.

6. Quick Reporting: 24-hour quick-reporting required
for Washington wholesale dealers, pursuant to WAC 220-69-
240. When quick-reporting is required, Columbia River
reports must be submitted within 24 hours of the closure of
each fishing period. This quick-reporting requirement
applies to all seasons described above (Columbia River and
Select Areas).

Reviser's note: The unnecessary underscoring in the above section

occurred in the copy filed by the agency and appears in the Register pursuant
to the requirements of RCW 34.08.040.

WSR 12-16-092
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 12-164—Filed July 31, 2012, 4:36 p.m., effective July 31,2012, 4:36
p.m.]

Effective Date of Rule: Immediately.

Purpose: To amend landowner hunting permit rules
described in WAC 232-28-296.

Citation of Existing Rules Affected by this Order:
Amending WAC 232-28-296.

Statutory Authority for Adoption: RCW 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The hunting pamphlet and
agency web site advertised two antlerless permits for the ant-
lerless only hunt listed under the Blackrock Ranches special
hunting permit section. Two permits were issued and hunters
were notified. The correction is necessary to fulfill the
department's commitment to working with landowners to
mitigate property damage through public hunting opportu-
nity. The hunt begins August 1, 2012.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 0.

Emergency
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 31, 2012.

Philip Anderson
Director

NEW SECTION

WAC 232-28-29600A Landowner hunting permits.
Notwithstanding the provisions of WAC 232-28-296, effec-
tive immediately until further notice:

Under the Blackrock Ranches Special Hunting Permits
section, change the number of permits for the Antlerless Only
hunt from one permit to two permits.

WSR 12-16-093
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 12-163—Filed July 31,2012, 5:02 p.m., effective July 31,2012, 5:02
p-m]

Effective Date of Rule: Immediately.

Purpose: Amend commercial fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-47-50100P.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: This regulation provides for
Pacific Salmon Commission authorized fisheries in Areas 7
and 7A. These emergency rules are necessary to initiate fish-
eries targeting a harvestable amount of sockeye salmon avail-
able. There is insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
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ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.
Date Adopted: July 31, 2012.
Philip Anderson
Director

NEW SECTION

WAC 220-47-50100P Puget Sound all-citizen com-
mercial salmon fishery—Open periods. Notwithstanding
the provisions of Chapter 220-47 WAC, effective immedi-
ately until further notice, it is unlawful to take, fish for, or
possess salmon taken for commercial purposes in Puget
Sound Salmon Management and Catch Reporting Areas
except in accordance with the open periods, mesh size, areas,
species restrictions, notification, and landing requirements
set forth in this section, provided that unless otherwise
amended, all permanent rules remain in effect:

Areas 7 and 7A:

(1) Purse Seines - Open to purse seine gear according to
the times, dates, and conditions as prescribed and listed here:

Hours Dates
5:00 AM - 9:00 PM 8/1

(a) It is unlawful to retain Chinook, coho, and chum.

(b) Purse seine fishers must also use a recovery box in
compliance with WAC 220-47-301 (7)(a) through (f).

(c) It is unlawful to bring salmon aboard a vessel unless
all salmon captured in the seine net are removed from the
seine net using a brailer or dip net meeting the specifications
in WAC 220-47-325, prior to the seine net being removed
from the water. All salmon and rockfish must be immedi-
ately sorted, and those required to be released must be placed
in an operating recovery box or released into the water before
the next brail may be brought on the deck. However, small
numbers of fish may be brought on board the vessel by pull-
ing the net in without mechanical or hydraulic assistance.

(d) It is unlawful to fish for salmon with purse seine gear
in Areas 7 and 7A unless the vessel operator has attended a
"Fish Friendly" best fishing practices workshop and is in pos-
session of a department issued certification card.

(2) Gill Nets - Open to gill net gear with 5 inch minimum
and 5 1/2 inch maximum mesh size according to the times,
dates, and conditions as prescribed and listed here:

Hours Dates
8:00 AM - Midnight 8/1

(a) It is unlawful to fish for salmon with gill net gear in
Areas 7 and 7A unless the vessel operator has attended a
"Fish Friendly" best fishing practices workshop and is in pos-
session of a department issued certification card.

(3) Reef Nets - Open to reef net gear according to the
times, dates, and conditions as prescribed and listed here:

Hours Dates
5:00 AM - 9:00 PM 8/1

(a) It is unlawful to retain unmarked Chinook, unmarked
coho, and chum.

WSR 12-16-094

(b) It is unlawful to retain marked Chinook unless the
reef net operator is in immediate possession of a Puget Sound
Reef Net Logbook. All retained marked Chinook must be
recorded in the log book in accordance with requirements of
WAC 220-47-401.

(c) It is unlawful to fish for salmon with reef net gear in
Areas 7 and 7A unless the vessel operator has attended a
"Fish Friendly" best fishing practices workshop and is in
immediate possession of a department issued certification
card.

(4) "Quick Reporting Fisheries'':

All fisheries opened under this section, and any fishery
opening under authority of the Fraser Panel for sockeye in
Puget Sound Salmon Management and Catch Reporting
Areas (WAC 220-22-030), are designated as "Quick Report-
ing Required" per WAC 220-47-001.

REPEALER

The following section of the Washington Administrative
Code is repealed effective 12:01 a.m. August 2, 2012:

WAC 220-47-50100P Puget Sound all-citizen com-
mercial salmon fishery—

Open periods.

WSR 12-16-094
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 12-162—Filed July 31, 2012, 5:03 p.m., effective August 1, 2012]

Effective Date of Rule: August 1, 2012.

Purpose: Amend recreational fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-28-61900N; and amending WAC 232-
28-619.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: All river sections listed in this
emergency rule require the release of wild chinook and chum.
Barbless hooks provide greater ease for releasing fish. There
is insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Emergency
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 31, 2012.

Philip Anderson
Director

NEW SECTION

WAC 232-28-61900N Exceptions to statewide
rules—Willapa Bay tributaries. Notwithstanding the provi-
sions of WAC 232-28-619, it is unlawful to violate the fol-
lowing provisions, provided that unless otherwise amended,
all permanent rules remain in effect:

(1) Effective August 1 through November 30, 2012, it is
unlawful to use barbed hooks in the following waters:

(a) South Fork Willapa River - from the mouth to the
bridge on Pehl Road.

(b) Naselle River - from Highway 101 bridge to High-
way 4 bridge.

(2) Effective August 16 through November 30, 2012, it
is unlawful to use barbed hooks in the following waters:

(a) North River - from Salmon Creek to Fall River.

REPEALER

The following section of the Washington Administrative
Code is repealed effective December 1, 2012:

WAC 232-28-61900N Exceptions to statewide
rules—Willapa Bay tributar-
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EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 12-161—Filed August 1, 2012, 11:34 a.m., effective August 1, 2012,
11:34 a.m.]

Effective Date of Rule: Immediately.

Purpose: To amend WAC 232-28-619 for the Samish
River from the mouth to Farm to Market Road, where bait or
lure must be suspended below a float: A "float" or "bobber"
is defined as a hookless, floating device that is attached to or
slides along the mainline or leader above the hook(s) for the
purpose of suspending hook(s) (which are part of the bait,
lure or fly) off the bottom of the stream and visually signaling
(from the surface of the water) a fish's strike at the hook(s).

Citation of Existing Rules Affected by this Order:
Amending WAC 232-28-619.

Statutory Authority for Adoption: RCW 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or

Emergency
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general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The department is in the pro-
cess of adopting a permanent rule containing the definition in
this emergency rule. This emergency rule is needed because
the Samish River from the mouth to Farm to Market Road is
home to a very popular hatchery chinook-targeted fishery.
The media and public support clarification of the definition
of "float" or "bobber" to deter snagging and other illegal,
unsportsman-like methods of taking hatchery chinook in the
Samish River. There is insufficient time to adopt the perma-
nent rule for this fishery prior to the fishery's start in 2012.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: August 1, 2012.

Philip Anderson
Director

NEW SECTION

WAC 232-28-61900L. Washington food fish and
game fish—Freshwater exceptions to statewide rules—
Samish River (Skagit County). Notwithstanding the provi-
sions of WAC 232-28-619, effective immediately until fur-
ther notice, in the Samish River, Whatcom County, from the
mouth to Farm to Market Road, bait or lure must be sus-
pended below a float. A "float" or "bobber" is defined as a
hook-less, floating device that is attached to or slides along
the mainline or leader above the hook(s) for the purpose of
suspending hook(s) (which are part of the bait, lure or fly) off
the bottom of the stream and visually signaling (from the sur-
face of the water) a fish's strike at the hook(s).



