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WSR 13-20-008
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 13-237—Filed September 19, 2013, 3:16 p.m., effective September
19,2013, 8:00 p.m.]

Effective Date of Rule: September 19, 2013, 8:00 p.m.

Purpose: The purpose of this rule making is to allow
nontreaty commercial fishing opportunities in the Columbia
River while protecting fish listed as threatened or endangered
under the Endangered Species Act (ESA). This rule making
implements federal court orders governing Washington's
relationship with treaty Indian tribes, federal law governing
Washington's relationship with Oregon, and Washington fish
and wildlife commission policy guidance for Columbia River
fisheries.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-33-01000H; and amending WAC 220-
33-010.

Statutory Authority for Adoption: RCW 77.04.020,
77.04.130, 77.12.045, and 77.12.047.

Other Authority: United States v. Oregon, Civil No. 68-
513-KI (D. Or.), Order Adopting 2008-2017 United States v.
Oregon Management Agreement (Aug. 12, 2008) (Doc. No.
2546); Northwest Gillnetters Ass'n v. Sandison, 95 Wn.2d
638, 628 P.2d 800 (1981); Washington fish and wildlife com-
mission policies concerning Columbia River fisheries; 40
Stat. 515 (Columbia River compact).

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Sets additional fishing periods
for the 2013 fall season for non-Indian commercial fisheries
in the mainstem Columbia River. Salmon remain available
for harvest based on in-season and preseason forecasts. The
2013 fall chinook return to the Columbia River is forecasted
to reach nearly 1.2 million fish. The seasons are consistent
with the 2008-2017 interim management agreement. The reg-
ulation is consistent with compact action of July 25, 2013,
and September 18, 2013. There is insufficient time to pro-
mulgate permanent rules.

Washington and Oregon jointly regulate Columbia River
fisheries under the congressionally ratified Columbia River
compact. Four Indian tribes have treaty fishing rights in the
Columbia River. The treaties preempt state regulations that
fail to allow the tribes an opportunity to take a fair share of
the available fish, and the states must manage other fisheries
accordingly. Sohappy v. Smith, 302 F. Supp. 899 (D. Or.
1969). A federal court order sets the current parameters for
sharing between treaty Indians and others. United States v.
Oregon, Civil No. 68-513-KI (D. Or.), Order Adopting 2008-
2017 United States v. Oregon Management Agreement (Aug.
12, 2008) (Doc. No. 2546).

Some Columbia River Basin salmon and steelhead
stocks are listed as threatened or endangered under the fed-
eral ESA. On May 5, 2008, the National Marine Fisheries
Service issued a biological opinion under 16 U.S.C. § 1536
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that allows for some incidental take of these species in treaty
and nontreaty Columbia River fisheries governed by the
2008-2017 U.S. v. Oregon Management Agreement. The
Washington and Oregon fish and wildlife commissions have
developed policies to guide the implementation of such bio-
logical opinions in the states' regulation of nontreaty fisher-
ies.

Columbia River nontreaty fisheries are monitored very
closely to ensure compliance with federal court orders, the
ESA, and commission guidelines. Because conditions change
rapidly, the fisheries are managed almost exclusively by
emergency rule. Representatives from the Washington
(WDFW) and Oregon (ODFW) departments of fish and wild-
life convene public hearings and take public testimony when
considering proposals for new emergency rules. WDFW and
ODFW then adopt regulations reflecting agreements reached.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 1, Amended 0, Repealed 1; Federal
Rules or Standards: New 1, Amended 0, Repealed 1; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 19, 2013.

Philip Anderson
Director

NEW SECTION

WAC 220-33-01000I Columbia River season below
Bonneville. Notwithstanding the provisions of WAC 220-33-
010 and WAC 220-33-020, it is unlawful for a person to take
or possess salmon or sturgeon for commercial purposes from
Columbia River Salmon Management and Catch Reporting
Areas (SMCRA) 1A, 1B, 1C, 1D, and 1E, except as provided
below:

1. Mainstem Columbia River

a. SEASON:

(1) 8 PM Thursday September 19 to 6 AM Friday Sep-
tember 20, 2013;

(i1)) 8 PM Sunday September 22 to 6 AM Monday Sep-
tember 23, 2013;

(iii)) 8 PM Tuesday September 24 to 6 AM Wednesday
September 25, 2013.

b. AREA: SMCRA 1D, 1E. The deadline at the lower end
of SMCRA 1D is defined as a straight line projected from the
Warrior Rock Lighthouse on the Oregon shore easterly
through the green navigation buoy #1 and continuing to the
Washington shore.

¢. GEAR: Drift gillnets only. 8-inch minimum mesh size.

d. SANCTUARIES: Washougal and Sandy Rivers.
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€. ALLOWABLE POSSESSION: Salmon and white sturgeon.
A maximum of two white sturgeon may be possessed or sold
by each participating vessel during each calendar week (Sun-
day through Saturday). The Sturgeon landing limit is specific
to the mainstem only.

2. Blind Slough/Knappa Slough Select Area.

a. SEASON: Monday, Tuesday, Wednesday, and Thurs-
day nights effective immediately through October 31. Open
hours are 6 PM to 8 AM.

b. AREA: Blind Slough and Knappa Slough. An area clo-
sure of an approximately 100-foot radius at the mouth of Big
Creek is in effect. Concurrent jurisdiction waters include all
areas in Knappa Slough and downstream of the Railroad
Bridge in Blind Slough.

c. GEAR: Gillnet. Monofilament gear is allowed. 9 3/4-
inch maximum mesh size. Maximum net length of 100 fath-
oms. No weight restriction on lead line. Use of additional
weights and/or anchors attached directly to the lead line is
allowed.

3. Tongue Point/South Channel Select Area.

a. SEASON: Monday, Tuesday, Wednesday, and Thurs-
day nights effective immediately through October 31, 2013.
Open 4 PM to 10 AM.

b. AREA: Tongue Point and South Channel. All waters
are concurrent-jurisdiction waters.

c. GEAR: Gillnet. 6-inch maximum mesh. Maximum
length of 250 fathoms maximum.

(i) Tongue Point fishing area: Weight not to exceed two
pounds on any one fathom. Fishers participating in the
Tongue Point fishery may have onboard un-stored gillnets
legal for the South Channel fishing area.

(ii) South Channel area: No weight restriction on lead
line. Use of additional weights and/or anchors attached
directly to the lead line is allowed.

4. Deep River Select Area.

a. SEASON: Open hours are 7 PM to 7 AM

(i) Sunday, Monday, Tuesday, Wednesday and Thursday
nights effective immediately through September 27.

(i) Monday, Tuesday, Wednesday and Thursday nights
from September 30-October 11.

(i) Monday October 14, and Thursday October 17,
nights

b. AREA: The Deep River Select Area. Concurrent-juris-
diction waters extend downstream of the Highway 4 Bridge.

c. GEAR: Gillnet. Monofilament gear is allowed. 6-inch
maximum mesh size. Net length, 100 fathoms maximum. No
weight restriction on the lead line. Use of additional weights
or anchors attached directly to the lead line is allowed. Nets
may not be tied off to stationary structures.

(i) Nets may not fully cross the navigation channel. It is
unlawful to operate in any river, stream or channel any gillnet
gear longer than three-fourths the width of the river, stream,
or channel.

(i1) "River, stream, or channel width" is defined as bank-
to-bank, where the water meets the banks, regardless of the
time of tide or the water level.

(iii) This emergency provision shall supersede the per-
manent regulation and all other regulations that conflict with
it. All other provisions of the permanent regulation remain in
effect (WAC 220-20-015(1)).
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5. Additional regulations for all Select Area commer-
cial fisheries:

a. Nets not specifically authorized for use may be
onboard the vessel if properly stored, consistent with WAC
220-33-001.

b. ALLOWABLE POSSESSION: Salmon and white sturgeon.
A maximum of two white sturgeon may be possessed or sold
by each participating vessel during each calendar week (Sun-
day through Saturday). Sturgeon landing limit specific to
Select Areas only.

6. Quick Reporting: 24-hour quick-reporting required
for Washington wholesale dealers, pursuant to WAC 220-69-
240. When quick-reporting is required, Columbia River
reports must be submitted within 24 hours of the closure of
each fishing period. This quick-reporting requirement applies
to all seasons described above (Columbia River and Select
Areas).

Miscellaneous: Nets fished any time between official
sunset and official sunrise must have lighted buoys on both
ends of the net. If the net is attached to the boat, then one
lighted buoy on the end of the net opposite the boat is
required.

Reviser's note: The unnecessary underscoring in the above section
occurred in the copy filed by the agency and appears in the Register pursuant
to the requirements of RCW 34.08.040.

REPEALER

The following section of the Washington Administrative
Code is repealed 8:00 p.m. September 19, 2013:

WAC 220-33-01000H Columbia River season below Bon-
neville. (13-231)

WSR 13-20-009
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 13-238—Filed September 19, 2013, 3:22 p.m., effective September
24,2013, 6:00 a.m.]

Effective Date of Rule: September 24, 2013, 6:00 a.m.

Purpose: The purpose of this rule making is to provide
for treaty Indian fishing opportunity in the Columbia River
while protecting salmon listed as threatened or endangered
under the Endangered Species Act (ESA). This rule making
implements federal court orders governing Washington's
relationship with treaty Indian tribes and federal law govern-
ing Washington's relationship with Oregon.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-32-05100R; and amending WAC 220-
32-051.

Statutory Authority for Adoption: RCW 77.04.020,
77.04.130, 77.12.045, and 77.12.047.

Other Authority: United States v. Oregon, Civil No. 68-
513-KI (D. Or.), Order Adopting 2008-2017 United States v.
Oregon Management Agreement (Aug. 12, 2008) (Doc. No.
2546); Northwest Gillnetters Ass'n v. Sandison, 95 Wn.2d
638, 628 P.2d 800 (1981); Washington fish and wildlife com-
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mission policies concerning Columbia River fisheries; 40
Stat. 515 (Columbia River compact).

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: This emergency rule sets
another weekly commercial gillnet fishing period for treaty
Indian fisheries in the mainstem Columbia River. It also con-
tinues to allow the sales of fish caught in platform/hook-and-
line fisheries in Zone 6 and the area immediately downstream
of Bonneville Dam (consistent with MOUs/MOAs) and in
Yakama Nation tributary fisheries, consistent with Yakama
Nation regulations. Based on the in-season run size forecasts
for chinook and steelhead, fish remain available for harvest.
Harvest/ESA limits are expected to remain within the limits
and guidelines of the 2008-2017 management agreement.
The rule is consistent with action of the Columbia River com-
pact on August 8 and September 18, 2013. There is insuffi-
cient time to promulgate permanent regulations.

The Yakama, Warm Springs, Umatilla, and Nez Perce
Indian tribes have treaty fishing rights in the Columbia River
and inherent sovereign authority to regulate their fisheries.
Washington and Oregon also have some authority to regulate
fishing by treaty Indians in the Columbia River, authority that
the states exercise jointly under the congressionally ratified
Columbia River compact. Sohappy v. Smith, 302 F. Supp.
899 (D. Or. 1969). The tribes and the states adopt parallel
regulations for treaty Indian fisheries under the supervision
of the federal courts. A court order sets the current parame-
ters. United States v. Oregon, Civil No. 68-513-KI (D. Or.),
Order Adopting 2008-2017 United States v. Oregon Manage-
ment Agreement (Aug. 12, 2008) (Doc. No. 2546). Some
salmon and steelhead stocks in the Columbia River are listed
as threatened or endangered under the federal ESA. On May
5, 2008, the National Marine Fisheries Service issued a bio-
logical opinion under 16 U.S.C. § 1536 that allow for some
incidental take of these species in the fisheries as described in
the 2008-2017 U.S. v. Oregon Management Agreement.

Columbia River fisheries are monitored very closely to
ensure consistency with court orders and ESA guidelines.
Because conditions change rapidly, the fisheries are managed
almost exclusively by emergency rule. As required by court
order, the Washington (WDFW) and Oregon (ODFW)
departments of fish and wildlife convene public hearings and
invite tribal participation when considering proposals for new
emergency rules affecting treaty fishing rights. Sohappy, 302
F. Supp. at 912. WDFW and ODFW then adopt regulations
reflecting agreements reached.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 1, Amended 0, Repealed 1; Federal
Rules or Standards: New 1, Amended 0, Repealed 1; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 1.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 19, 2013.

Philip Anderson
Director

NEW SECTION

WAC 220-32-05100S Columbia River salmon sea-
sons above Bonneville Dam. Notwithstanding the provi-
sions of WAC 220-32-050, WAC 220-32-051, WAC 220-32-
052, WAC 220-32-055 and WAC 220-32-058, effective
immediately until further notice, it is unlawful for a person to
take or possess salmon, steelhead, sturgeon, shad, carp, cat-
fish, walleye, bass, or yellow perch taken for commercial
purposes in Columbia River Salmon Management and Catch
Reporting Areas (SMCRA) 1E, 1F, 1G, and 1H, and in the
Klickitat River and Drano Lake, except as provided in the
following subsections. However, individuals who possess
treaty fishing rights under the Yakama, Warm Springs, Uma-
tilla, or Nez Perce treaties may fish for salmon, steelhead,
sturgeon, shad, carp, catfish, walleye, bass, or yellow perch
under the following provisions:

1. Mainstem Columbia River

a. Open Area: SMCRA 1F, 1G, 1H (Zone 6)

b. Season: 6:00 AM September 24 through 6:00 PM Sep-
tember 27, 2013:

c. Gear: Gillnet. 8-inch minimum mesh restriction

d. Allowable sales: salmon, steelhead, shad, yellow
perch, bass, walleye, catfish, and carp. Sturgeon may not be
sold. Sturgeon between 38-54 inches in fork length in the
Bonneville Pool, and between 43-54 inches in fork length in
The Dalles and John Day pools may be retained for subsis-
tence purposes. Sales of fish caught during the open period
are allowed after the period concludes.

e. Standard sanctuaries in effect for this gear type, except
the Spring Creek Hatchery sanctuary, is defined as those
waters of the Columbia River within a radius of 150 feet of
the Spring Creek Hatchery ladder.

2. Mainstem Columbia River Platform and Hook and
Line upstream of Bonneville Dam

a. Open Area: SMCRA 1F, 1G, 1H (Zone 6)

b. Season: Open until further notice.

c. Gear: Hoop nets, dip nets, set bag nets, and rod and
reel with hook and line.

d. Allowable sale: salmon, steelhead, shad, carp, catfish,
walleye, bass, and yellow perch. Sturgeon between 38-54
inches in fork length in the Bonneville Pool, and between 43-
54 inches in fork length in The Dalles and John Day pools
may be retained for subsistence purposes.

e. Standard sanctuaries in effect for this gear type.

3. Mainstem Columbia River Platform and Hook and
Line downstream of Bonneville Dam

a. Open Area: SMCRA 1E. Each of the four Columbia
River treaty tribes has an MOA or MOU with the Washington

Emergency
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Department of Fish and Wildlife regarding tribal fisheries in
the area just downstream of Bonneville Dam. Tribal fisheries
in this area may only occur in accordance with the appropri-
ate MOA or MOU specific to each tribe.

b. Participants: Tribal members may participate under
the conditions described in the 2007 Memorandum of Agree-
ment (MOA) with the Yakama Nation (YN), in the 2010
Memorandum of Understanding (MOU) with the Confeder-
ated Tribes of the Umatilla Indian Reservation (CTUIR), in
the 2010 MOU with the Confederated Tribes of the Warm
Spring Reservation (CTWS), and in the 2011 MOU with the
Nez Perce Tribe. Tribal members fishing below Bonneville
Dam must carry an official tribal enrollment card.

¢. Season: Open until further notice.

d. Gear: Hoop nets, dip nets, set bag nets and rod and reel
with hook and line, or as defined by each tribe's MOU or
MOA.

e. Allowable Sales: Salmon, steelhead, shad, carp, cat-
fish, walleye, bass, and yellow perch. Sturgeon retention is
prohibited; sturgeon may not be sold or retained for ceremo-
nial or subsistence purposes. Sale of platform or hook-and-
line-caught fish is allowed. Sales may not occur on USACE
property.

4. Yakama Nation Tributary Fisheries

a. Open Area: Columbia River Tributaries upstream of
Bonneville Dam.

b. Season: Open until further notice, and only during
those days and hours when the tributaries listed below are
open under lawfully enacted Yakama Nation tribal subsis-
tence fishery regulations for enrolled Yakama Nation mem-
bers.

c. Area: Drano Lake and Klickitat River.

d. Gear: Hoop nets, dip nets, set bag nets and rod and reel
with hook and line. Gillnets may only be used in Drano Lake.

e. Allowable Sales: Salmon, steelhead, shad, yellow
perch, bass, walleye, catfish and carp which may be sold or
retained for subsistence. Sturgeon may not be sold, but stur-
geon from 38 to 54 inches fork length may be kept for subsis-
tence purposes.

5. 24-hour quick reporting is required for Washington
wholesale dealers, as provided in WAC 220-69-240, for all
areas.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

REPEALER

The following section of the Washington Administrative
Code is repealed effective 6:00 a.m. September 24, 2013

WAC 220-32-05100R Columbia River salmon seasons
above Bonneville Dam. (13-230)

Emergency
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WSR 13-20-015
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE

[Order 13-239—Filed September 20, 2013, 4:02 p.m., effective September
23,2013]

Effective Date of Rule: September 23, 2013.

Purpose: Amend recreational fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-28-61900E and 232-28-61900R; and
amending WAC 232-28-619.

Statutory Authority for Adoption: RCW 77.04.020 and
77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The Columbia River in-season
forecast for returning up river bright fall chinook has been
upgraded to 832,500. Estimates based on PIT tag expansions
from returning chinook suggest that over fifty thousand fall
chinook may return to the Snake River this fall. Expansion of
the fishery area to include the Snake River/Columbia River
Confluence Protection Area is not expected to increase
impacts to the Endangered Species Act listed wild fall chi-
nook. Therefore, adipose clipped hatchery fall chinook that
are caught can be retained in the Snake River/Columbia
River Confluence Protection Area and in the Snake River.
There is insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 2.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 20, 2013.

Philip Anderson
Director

NEW SECTION

WAC 232-28-61900R Exceptions to statewide
rules—Snake River. Notwithstanding the provisions of
WAC 232-28-619, effective September 23 through October
31, 2013,it is unlawful to violate the following provisions,
provided that unless otherwise amended, all permanent rules
remain in effect:
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(1) A person may fish for salmon in waters of the Snake
River from the mouth upstream to the Oregon state line
(located approximately 7 miles upstream of the mouth of the
Grande Ronde River).

(a) Daily limit of three hatchery Chinook adults (24
inches in length and larger), and six hatchery jack Chinook
(less than 24 inches). Minimum size for Chinook that can be
retained is 12 inches.

(b) Barbless hooks are required, and anglers must stop
fishing for salmon once they retain 3 hatchery steelhead
(regardless of whether the salmon daily limit has been
retained).

(c) Anglers must immediately release unharmed all Chi-
nook and steelhead with unclipped adipose fins. Anglers can-
not remove any Chinook or steelhead from the water unless it
is retained as part of the daily limit.

(d) Retained adipose fin-clipped fish must have a healed
scar at the location of the missing fin.

REPEALER

The following section of the Washington Administrative
Code is repealed effective September 23, 2013:

WAC 232-28-61900E Exceptions to statewide rules—
Snake River. (13-194)

The following section of the Washington Administrative
Code is repealed effective November 1, 2013:

WAC 232-28-61900R Exceptions to statewide rules—
Snake River.

WSR 13-20-016
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 13-242—Filed September 20, 2013, 4:38 p.m., effective September
22,2013, 12:01 am.]

Effective Date of Rule: September 22, 2013, 12:01 a.m.

Purpose: Amend recreational fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-28-62000X; and amending WAC 232-
28-620.

Statutory Authority for Adoption: RCW 77.04.020,
77.12.045, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Catch and sampling informa-
tion to date, suggests that the amount of effort and recre-
ational harvest of chinook in marine area 2-2 (Grays Harbor)
will exceed per-season expectations with no indication that
the runsize is commensurately larger. This action is necessary
in order to ensure that a sufficient upriver escapement is
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achieved to allow other planned fisheries to be maintained to
the extent practical while seeking to achieve conservation
objectives. There is insufficient time to adopt permanent
rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 20, 2013.

Philip Anderson
Director

NEW SECTION

WAC 232-28-62000C Coastal salmon—Saltwater
seasons and daily limits. Notwithstanding the provisions of
WAC 232-28-620, effective immediately until further notice,
it is unlawful to violate the provisions below. Unless other-
wise amended, all permanent rules remain in effect:

1. Grays Harbor (Catch Record Card Area 2-2 east of
the Buoy 13 line):

a. Effective 12:01 a.m. September 22, 2013, release Chi-
nook salmon.

b. Effective 12:01 a.m. September 23 through September
28,2013, closed to salmon fishing.

c. Effective 12:01 a.m. September 29, 2013 until further
notice, daily limit 3 salmon; release Chinook. Chum retention
permitted.

2. Grays Harbor (Catch Record Card Area 2-2 west
of the Buoy 13 line):

a. Immediately until further notice: Closed.

REPEALER

The following section of the Washington Administrative
Code is repealed effective 12:01 a.m. September 22, 2013:

WAC 232-28-62000X Coastal salmon—Saltwater seasons
and daily limits. (13-174)

Emergency
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WSR 13-20-017
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 13-241—Filed September 20, 2013, 5:05 p.m., effective September
21,2013]

Effective Date of Rule: September 21, 2013.

Purpose: Amend recreational fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-28-61900T; and amending WAC 232-
28-619.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The current in-season run
update is for 114,300 adult natural-origin fall chinook to
return to the Hanford Reach spawning grounds, which is far
in excess of the target spawning escapement. In addition,
record returns of hatchery chinook to Priest Rapids and Rin-
gold Spring hatcheries are anticipated. Enhancement of this
fishery will allow additional angling opportunity. There is
insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 20, 2013.

Philip Anderson
Director

NEW SECTION

WAC 232-28-61900T Exceptions to statewide
rules—Columbia River. Notwithstanding the provisions of
WAC 232-28-619, it is unlawful to violate the following pro-
visions provided that unless otherwise amended all perma-
nent rules remain in effect:

(1) Effective September 21 through October 22, 2013:

(a) It is permissible to fish for salmon with two poles
from the Highway 395 Bridge in Pasco to Priest Rapids Dam.

(b) It is permissible to fish for salmon in waters at Jack-
son (Moran) Creek when angling from a boat. It is unlawful

Emergency
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for boat anglers to fish in the hatchery discharge channel, but
may fish in the Columbia River adjacent to the channel.

(¢) Daily limit 6 salmon, up to 3 may be adult salmon.
Once the daily limit of adult salmon is retained, anglers may
not continue to fish for any species for the remainder of the
day.

(2) Effective September 21 through October 31, 2013:

(a) It is permissible to fish for salmon in waters between
Highway 395 Bridge and the Old Hanford townsite wooden
powerline towers.

(b) Daily limit 6 salmon, up to 3 may be adult salmon.
Once the daily limit of adult salmon is retained, anglers may
not continue to fish for any species for the remainder of the
day.

(c) It is permissible to fish for salmon with two poles.

REPEALER

The following section of the Washington Administrative
Code is repealed effective November 1, 2013:

WAC 232-28-61900T Exceptions to statewide rules—
Columbia River.

WSR 13-20-018
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE

[Order 13-243—Filed September 20, 2013, 5:05 p.m., effective September
21,2013]

Effective Date of Rule: September 21, 2013.

Purpose: Amend recreational fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-28-61900U; and amending WAC 232-
28-619.

Statutory Authority for Adoption: RCW 77.12.045,
77.12.047, and 77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Current estimates for the fall
chinook run far exceed the forecast. There are currently close
to twenty thousand adult fall chinook returning to the Wana-
pum Pool, which is four times the ten year average. There is
insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 20, 2013.

Philip Anderson
Director

NEW SECTION

WAC 232-28-61900U Exceptions to statewide
rules—Columbia River (Wanapum Pool) Notwithstanding
the provisions of WAC 232-28-619, effective September 21,
through October 15, 2013, in those waters of the Columbia
River from Wanapum Dam to Rock Island Dam, daily limit
of 6 Chinook salmon of which up to 2 may be adult Chinook.
Minimum size is 12 inches.

REPEALER

The following section of the Washington Administrative
Code is repealed effective October 16, 2013:

WAC 232-28-61900U Exceptions to statewide rules—
Columbia River (Wanapum Pool)

WSR 13-20-024
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE

[Order 13-240—Filed September 23, 2013, 10:06 a.m., effective September
24,2013, 7:00 a.m.]

Effective Date of Rule: September 24, 2013, 7:00 a.m.

Purpose: Amend commercial fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-47-41100U; and amending WAC 220-
47-411.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: In-season summer chum con-
servation goals have been met, allowing for a gillnet fishery
targeting coho. There is insufficient time to adopt permanent
rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.
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Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 23, 2013.

Philip Anderson
Director

NEW SECTION

WAC 220-47-41100U Gillnet—Open periods. Not-
withstanding the provisions of WAC 220-47-411, effective
immediately until further notice, it is permissible to take, fish
for, or possess salmon taken with gillnet gear for commercial
purposes from the following designated Puget Sound Salmon
Management and Catch Reporting Areas during the times
indicated below. Unless otherwise amended, all permanent
rules remain in effect.

Area 12A is open to skiff gillnets according to the fol-
lowing dates and times:

Dates
9/24,9/26

Hours
7:00 AM - 7:00 PM

REPEALER

The following section of the Washington Administrative
Code is repealed effective 7:01 p.m. September 26, 2013:

WAC 220-47-41100U Gillnet—Open periods.

WSR 13-20-038
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE

[Order 13-244—Filed September 24, 2013, 1:54 p.m., effective October 1,
2013, 12:01 a.m.]

Effective Date of Rule: October 1, 2013, 12:01 a.m.

Purpose: Amend recreational fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-28-61900J and 232-28-61900V; and
amending WAC 232-28-619.

Statutory Authority for Adoption: RCW 77.04.020 and
77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Emergency
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Reasons for this Finding: Harvestable salmon are avail-
able allowing the Puyallup River to open for recreational
angling opportunity. Conservation objectives are met based
upon the Endangered Species Act guidelines. There is insuf-
ficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 2.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 24, 2013.

Joe Stohr
for Philip Anderson
Director

NEW SECTION

WAC 232-28-61900V Exceptions to statewide
rules—Puyallup River. Notwithstanding the provisions of
WAC 232-28-619, effective October 1, through December
31, 2013, it is unlawful to violate the provisions below.
Unless otherwise amended, all permanent rules remain in
effect:

(1) Puyallup River (Pierce County):

(a) 11th Street Bridge to city of Puyallup outfall structure
near junction of Freeman Road and North Levee Road: Trout
minimum length 14 inches. Night closure, anti-snagging rule,
and barbless hooks required through November 30, 2013.
Salmon and gamefish open effective immediately until fur-
ther notice, except closed on October 1, 2, 6, 7, 8, 9, 13, 14,
15, and 16, 2013. Effective immediately through October 31,
daily limit of 2 salmon plus 2 additional pink. Release wild
Chinook. Effective November 1 until further notice, daily
limit of 2 salmon. Release wild Chinook.

(b) From city of Puyallup outfall structure near junction
of Freeman Road and North Levee Road to mouth of the
White River: Trout minimum length 14 inches. Night clo-
sure, anti-snagging rule, and barbless hooks required through
November 30, 2013. Salmon and gamefish open effective
immediately until further notice. Effective immediately
through October 31, daily limit of 2 salmon plus 2 additional
pink. Release wild Chinook. Effective November 1 until fur-
ther notice, daily limit of 2 salmon. Release wild Chinook.

Emergency
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REPEALER

The following section of the Washington Administrative
Code is repealed effective 12:01 a.m. October 1, 2013:

WAC 232-28-61900] Exceptions to statewide rules—Puy-
allup River. (13-160)

The following section of the Washington Administrative
Code is repealed effective 12:01 a.m. January 1, 2014:

WAC 232-28-61900V Exceptions to statewide rules—Puy-
allup River.

WSR 13-20-044
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 13-248—Filed September 25, 2013, 1:43 p.m., effective September
25,2013, 1:43 p.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: Amend commercial fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-52-05100K, 220-52-05100L, 220-52-
07500M, 220-52-07500N, 220-69-24000E and 220-69-
24000F; and amending WAC 220-52-051, 220-52-075, and
220-69-240.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The 2013 state/tribal shrimp
harvest management plans for the Strait of Juan de Fuca and
Puget Sound require adoption of harvest seasons contained in
this emergency rule. This emergency rule (1) closes beam
trawl Catch Area 1B-21A/22A, as the quota has been
reached; (2) reopens beam trawl area 1B-20B to harvest the
relatively small amount of quota remaining; (3) closes the
nonspot shrimp pot fishery season in the remaining open
areas of Puget Sound, and the beam trawl fishery in Shrimp
Management Areas 1 and 3 to protect egg-bearing females as
per the shrimp management plans; and (4) updates fax num-
ber for reporting. There is insufficient time to adopt perma-
nent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 3, Amended 0, Repealed 6.
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 25, 2013.

Joe Stohr
for Philip Anderson
Director

NEW SECTION

WAC 220-52-05100L. Puget Sound shrimp pot and
beam trawl fishery—Season. Notwithstanding the provi-
sions of WAC 220-52-051, effective immediately until fur-
ther notice, it is unlawful to fish for shrimp for commercial
purposes in Puget Sound, except as provided for in this sec-
tion:

(1) Shrimp pot gear:

(a) All waters of Shrimp Management Areas 2W and 3
are open to the harvest of all shrimp species, effective imme-
diately, until 6:00 p.m. October 15, 2013, except as provided
for in this section:

i) All waters of the Discovery Bay Shrimp District are
closed;

ii) All waters of Shrimp Management Areas 2W and 3
are closed to the harvest of spot shrimp;

(d) It is unlawful to pull shellfish pots in more than one
catch area per day.

(2) The following areas are open to Shrimp beam trawl
gear, effective immediately, until further notice.

(a) Shrimp Management Area (SMA) 3 (outside of the
Discovery Bay Shrimp District, Sequim Bay and Catch Area
23D). Sequim Bay includes those waters of Catch Area 25A
south of a line projected west from Travis Spit on the Miller
Peninsula.

(b) Effective immediately, until 6:00 p.m. September 28,
2013, that portion of Catch Areas 20B within SMA 1B.

(c) Effective immediately, until 6:00 p.m. October 15,
2013, all waters of Catch Area 20A.

(3) It is unlawful to sell shrimp taken under this section
to any person who is not a licensed Washington wholesale
fish dealer.

Reviser's note: The typographical errors in the above section occurred
in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 220-52-07500N Shellfish harvest logs. Notwith-
standing the provisions of WAC 220-52-075, effective
immediately, until further notice, it is unlawful for vessel
operators engaged in commercial harvest of shrimp from
Puget Sound with shellfish pot gear to fail to report their daily
catch by text message, e-mail or FAX to WDFW by 10:00
a.m. the day after the shrimp are harvested. Text message and
e-mail daily catch reports must be submitted to shrimpreport
(@dfw.wa.gov, and FAX reports must be transmitted to FAX
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number 360-302-3031. Daily catch reports must include the
following information as it is recorded on the fish receiving
ticket: Fisher name, buyer name, pounds landed per shrimp
species, catch area, date of harvest, date of sale, and complete
fish ticket serial number, including the first alphanumeric let-
ter. If the fish receiving ticket is faxed as the daily harvest
report, the date of harvest must be recorded on the bottom
half of the ticket.

Reviser's note: The unnecessary underscoring in the above section
occurred in the copy filed by the agency and appears in the Register pursuant
to the requirements of RCW 34.08.040.

NEW SECTION

WAC 220-69-24000F Duties of commercial purchas-
ers and receivers. Notwithstanding the provisions of WAC
220-69-240, effective immediately until further notice, it is
unlawful for the original receiver of shrimp other than ghost
shrimp taken from Puget Sound to fail to report in the follow-
ing manner:

(1) For Puget Sound shrimp - Pot gear: All buyers of
shrimp taken by pot gear (including fishers who buy their
own catch) are no longer required to report the previous
week's purchases by phone or FAX.

(2) Puget Sound shrimp - Trawl gear: All buyers of
shrimp taken by trawl gear (including fishers who buy their
own catch) must report the previous day's purchases by 10:00
a.m. the following morning. Reports must be made by text
message, e-mail or FAX. Text message and e-mail reports
must be submitted to shrimpreport@dfw.wa.gov, and FAX
reports must be transmitted to FAX number 360-302-3031.
Reports must include dealer name, fisher name, pounds sold
per shrimp species, catch area, date sold, and the complete
fish ticket serial number, including the first alphanumeric let-
ter. Violation of this subsection is a gross misdemeanor, pun-
ishable under RCW 77.15.560.

Reviser's note: The unnecessary underscoring in the above section
occurred in the copy filed by the agency and appears in the Register pursuant
to the requirements of RCW 34.08.040.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 220-52-05100K Puget Sound shrimp beam trawl
fishery—Season. (13-229)

WAC 220-52-07500M Shellfish harvest logs. (13-209)

WAC 220-69-24000E Duties of commercial purchasers
and receivers. (13-209)

The following section of the Washington Administrative
Code is repealed effective 6:00 p.m. October 31, 2013:

WAC 220-52-05100L Puget Sound shrimp beam trawl
fishery—Season.
WAC 220-52-07500N Shellfish harvest logs.

WAC 220-69-24000F Duties of commercial purchasers
and receivers.

Emergency
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Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

WSR 13-20-045
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 13-252—Filed September 25, 2013, 1:43 p.m., effective October 1,
2013, 7:30 a.m.]

Effective Date of Rule: October 1, 2013, 7:30 a.m.

Purpose: Amend commercial fishing rules.

Citation of Existing Rules Affected by this Order:
Amending WAC 220-52-040, 220-52-046, and 220-69-240.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The provisions of this rule will
reopen the commercial harvest areas in Puget Sound. There is
sufficient allocation available in all of the commercial
regions to accommodate this opening. These provisions are in
conformity with agreed management plans with applicable
tribes. These management plans are entered into as required
by court order. The Puget Sound commercial season is struc-
tured to meet harvest allocation objectives negotiated with
applicable treaty tribes and outlined in the management
plans. There is insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 3, Amended 0, Repealed 3 [0].

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 25, 2013.

Joe Stohr
for Philip Anderson
Director

NEW SECTION

WAC 220-52-04000A Commercial crab fishery—
Lawful and unlawful gear, methods, and other unlawful
acts. Notwithstanding the provisions of WAC 220-52-040:
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(1) Dungeness crab pots may be deployed starting at
7:30 a.m. October 1, 2013 until 7:00 p.m. October 2, 2013, in
Puget Sound waters from a vessel not designated on a per-
son's Puget Sound crab license, provided that the primary or
alternate operator designated on the license is on board the
non-designated vessel ("barge" vessel), and provided prior
notice has been given as indicated below. Crab pots can only
be deployed during daylight hours.

(2) The licensed owner must leave a telephone message
at the Mill Creek annex office, (425) 379-2315 or by email to
crabreport@dfw.wa.gov, with the following information:

a) Name and license number of licensed owner.

b) Name of designated primary operator if different from
licensed owner.

¢) Name of alternate operator if used to deploy pots from
a non-designated vessel.

d) Buoy brand number and number of pots to be
deployed from a non-designated vessel.

e) Name and identification numbers (WN and/or Coast
Guard) of the non-designated vessel.

(3) Additional area gear limits. The following Marine
Fish-Shellfish Management and Catch Reporting Areas are
restricted in the number of pots fished, operated, or used by a
person or vessel, and it is unlawful for any person to use,
maintain, operate, or control pots in excess of the following
limits:

(a) No commercial gear is allowed in that portion of
Marine Fish-Shellfish Management and Catch Reporting
Area 25A west of the 123° 7.0' longitude line projected from
the new Dungeness light due south to the shore of Dungeness
Bay.

(4) Effective 7:30 a.m. October 1, 2013, until further
notice it is unlawful for any person to fish for crabs for com-
mercial purposes with more than 50 pots per license per buoy
tag number in Crab Management Regions 1, Region 2 East,
and Region 2 West. These regions include Marine Fish-Shell-
fish Catch Reporting Areas 20A, 20B, 21A, 21B, 22A, 22B,
24A, 24B, 24C, 24D, 26 AE, 25B, 25D, and 26AW.

(5) The remaining buoy tags per license per region must
be onboard the designated vessel and available for inspection.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

Reviser's note: The unnecessary underscoring in the above section
occurred in the copy filed by the agency and appears in the Register pursuant
to the requirements of RCW 34.08.040.

NEW SECTION

WAC 220-52-04600Q Puget Sound crab fishery—
Seasons and areas. Notwithstanding the provisions of WAC
220-52-046:

(1) Effective 7:30 a.m. October 1, 2013, until further
notice, it is permissible to fish for Dungeness crab for com-
mercial purposes in the following areas:

(a) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 20A between a line from the boat
ramp at the western boundary of Birch Bay State Park to the
western point of the entrance of the Birch Bay Marina and a
line from the same boat ramp to Birch Point.
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(b) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 22B in Fidalgo Bay south of a line
projected from the red number 4 entrance buoy at Cape Sante
Marina to the northern end of the eastern most oil dock.

(¢) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 22A in Deer Harbor north of a line
projected from Steep Point to Pole Pass.

(d) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 26A-W in Useless Bay north and
east of a line from the south end of the Double Bluff State
Park seawall (47°58.782'N, 122°30.840'W) projected 110
degrees true to the boulder on shore (47°57.690'N,
122°26.742'W).

(e) Port Gardner: That portion of Marine Fish-Shellfish
Catch Reporting Area 26A east of a line projected from the
outermost tip of the ferry dock at Mukilteo, projected to the
green #3 buoy at the mouth of the Snohomish River, and west
of a line projected from that #3 buoy southward to the oil
boom pier on the shoreline.

(f) Possession Point to Glendale: That portion of Marine
Fish-Shellfish Management and Catch Reporting Area 26A
cast of a line that extends true north from the green #1 buoy
at Possession Point to Possession Point, and west of a line
from the green #1 buoy at Possession Point extending north-
ward along the 200-foot depth contour to the Glendale dock.

(g) Langley: That portion of Marine Fish-Shellfish Man-
agement and Catch Reporting Area 24C shoreward of the
400-foot depth contour within an area described by two lines
projected northeasterly from Sandy Point and the entrance to
the marina at Langley.

(2) Effective 7:30 a.m. October 1, 2013, until further
notice, the following areas are closed to commercial crab
fishing:

(a) That portion of Marine Fish-Shellfish Management
and Catch Reporting Area 25A west of the 123° 7.0' longi-
tude line projected from the new Dungeness light due south
to the shore of Dungeness Bay.

(b) That portion of Marine Fish-Shellfish Management
and Catch Reporting Area 23D west of a line from the eastern
tip of Ediz Hook to the ITT Rayonier Dock.

(c) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 24A east of a line projected true
north from the most westerly tip of Skagit Island and extend-
ing south to the most westerly tip of Hope Island, thence
southeast to Seal Rocks, thence southeast to the green can
buoy at the mouth of Swinomish Channel, thence easterly to
the west side of Goat Island.

Reviser's note: The unnecessary underscoring in the above section
occurred in the copy filed by the agency and appears in the Register pursuant
to the requirements of RCW 34.08.040.

NEW SECTION

WAC 220-69-24000G Duties of commercial purchas-
ers and receivers. Notwithstanding the provisions of WAC
220-69-240, effective at 7:30 am, October 1, 2013, until fur-
ther notice, it is unlawful for any wholesale dealer acting in
the capacity of an original receiver of Dungeness crab taken
by non-treaty fishers from Puget Sound, to fail to report to the
department the previous day's purchases by 10:00 a.m. the

WSR 13-20-046

following business day. Reports must be made by fax to
(425) 338-1066 or by e-mail at crabreport@dfw.wa.gov, and
must specify the dealer name, dealer phone number, date of
delivery of crab to the original receiver, and the total number
of pounds of crab caught by non-treaty fishers, by Crab Man-
agement Region or by Marine Fish-Shellfish Management
and Catch Reporting Area.

Reviser's note: The unnecessary underscoring in the above section
occurred in the copy filed by the agency and appears in the Register pursuant
to the requirements of RCW 34.08.040.

WSR 13-20-046
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 13-249—Filed September 25, 2013, 2:36 p.m., effective October 1,
2013, 12:01 a.m.]

Effective Date of Rule: October 1, 2013, 12:01 a.m.

Purpose: Amend recreational fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-28-61900W; and amending WAC 232-
28-619.

Statutory Authority for Adoption: RCW 77.12.047,
77.12.045, and 77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The department is in the pro-
cess of adopting permanent rules that are necessary to imple-
ment the personal use fishing plans agreed-to with resource
comanagers at the North of Falcon proceedings. These rules
are interim until permanent rules take effect.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 25, 2013.
Philip Anderson
Director

Emergency
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NEW SECTION

WAC 232-28-61900W Exceptions to statewide rules.
Notwithstanding the provisions of WAC 232-28-619 and
WAC 220-56-105, effective October 1, 2013, until further
notice, it is unlawful to violate the following provisions, pro-
vided that unless otherwise amended, all permanent rules
remain in effect:

1. Dungeness River (Clallam County):

From the mouth to the forks at Dungeness Campground:
Open October 8 until further notice. Salmon: Open: October
8 until further notice. Daily limit 4 coho only.

2. Nisqually River (Pierce County):

Salmon: Effective immediately until further notice:
Daily limit 6; no more than 4 adults, of which only 2 adults
may be any combination of Chinook, chum, and coho.
Release wild Chinook.

3. Pleasant Lake (Clallam County):

Kokanee minimum length is six inches and maximum
length is eighteen inches.

4. Skagit River (Skagit/Whatcom counties):

From the mouth to the Cascade River Road: Salmon:
Daily limit 4; no more than 2 wild coho. Release Chinook and
chum.

5. Skykomish River (Snohomish County):

From the mouth of the Wallace River to the forks:
Salmon: Release Chinook and chum.

6. Snoqualmie River (King County):

From the mouth to Snoqualmie Falls: Salmon: Daily
limit 3 plus 1 additional pink. Release Chinook and chum.

7. Wallace River (Snohomish County):

From the mouth to 200 feet upstream of the water intake
of the salmon hatchery: Salmon: Open Daily limit 3 plus 1
additional pink. Release Chinook and chum.

REPEALER

The following section of the Washington Administrative
Code is repealed effective 12:01 a.m. October 24, 2013:

WAC 232-28-61900W Exceptions to statewide rules.

WSR 13-20-047
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 13-251—Filed September 25, 2013, 2:37 p.m., effective October 1,
2013, 12:01 a.m.]

Effective Date of Rule: October 1, 2013, 12:01 a.m.

Purpose: Amend recreational fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-28-61900E and 232-28-61900U; and
amending WAC 232-28-619.

Statutory Authority for Adoption: RCW 77.12.045,
77.12.047, and 77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
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general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The department is in the pro-
cess of filing permanent rules that were adopted by the Wash-
ington fish and wildlife commission for sportfishing, and per-
manent rules that will be adopted by the department for rec-
reational salmon fishing. The salmon rules were agreed to
with resource comanagers at the North of Falcon proceed-
ings. These rules are interim until permanent rules take
effect.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 2.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 25, 2013.

Philip Anderson
Director

NEW SECTION

WAC 232-28-61900E Exceptions to statewide rules.
Notwithstanding the provisions of WAC 232-28-619, effec-
tive October 1, until further notice, it is unlawful to violate
the following provisions, provided that unless otherwise
amended, all permanent rules remain in effect:

1. Chelan River (Chelan County): From the railroad
bridge to the Chelan P.U.D. safety barrier below the power
house:

(a) It is unlawful to use other than barbless hooks while
fishing for salmon and steelhead.

(b) Anti-snagging rule and night closure in effect.

(c) Salmon: Open: Effective through October 15, daily
limit 6 hatchery Chinook of which no more than 2 adult
hatchery Chinook may be retained. Release all wild Chinook
salmon.

2. Columbia River, including impoundments and all con-
necting sloughs, except Wells Ponds:

(a) From McNary Dam to Chief Joseph Dam:

i. It is unlawful to use other than barbless hooks while
fishing for salmon and steelhead.

3. Columbia River, including impoundments and all con-
necting sloughs, except Wells Ponds:

(a) From Wanapum Dam to Rock Island Dam: Salmon
open through October 15, daily limit of 6 Chinook salmon of
which up to 2 may be adult Chinook. Minimum size is 12
inches.
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(b) From Rock Island Dam to Wells Dam: Effective
through October 15, daily limit 6 salmon, of which no more
than 2 adult hatchery Chinook.

(c) From Highway 173 Bridge at Brewster to Chief
Joseph Dam: Salmon open through October 15, daily limit 6
salmon, of which no more than 2 adult hatchery Chinook.

4. Okanogan River (Okanogan County):

(a) It is unlawful to use other than barbless hooks while
fishing for salmon and steelhead.

(b) From the mouth upstream to the first Highway 97
Bridge: Effective through October 15, daily limit 6 salmon,
of which only 2 of which may be adult hatchery Chinook.
Release all wild salmon.

5. Yakima River (Yakima County):

(a) From mouth (Hwy. 240 Bridge) to 400 feet below
Prosser Dam, it is unlawful to use other than barbless hooks
while fishing for salmon and steelhead.

REPEALER

The following section of the Washington Administrative
Code is repealed effective 12:01 a.m. October 1, 2013:

WAC 232-28-61900U Exceptions to state rules—Columbia
River (Wanapum Pool) 13-243

The following section of the Washington Administrative
Code is repealed effective 12:01 a.m. October 24, 2013:

WAC 232-28-61900E Exceptions to statewide rules.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

WSR 13-20-048
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 13-254—Filed September 25, 2013, 2:39 p.m., effective September
26,2013, 12:01 a.m.]

Effective Date of Rule: September 26, 2013, 12:01 a.m.

Purpose: Amend recreational fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-28-61900K; and amending WAC 232-
28-619.

Statutory Authority for Adoption: RCW 77.04.020,
77.04.055, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Removes mark-selective regu-
lations for the Columbia River chinook fishery downstream
of the Warrior Rock boundary (near the mouth of the Lewis
River) prior to the scheduled date of October 1. Mark-selec-
tive regulations were imposed to minimize take of Endan-
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gered Species Act (ESA) listed lower Columbia River (LCR)
wild chinook. ESA impacts on the LCR wild chinook have
been tracking less than expected in this fishery. Record
breaking abundance of upriver fall chinook returns to the
Columbia River resulted in additional chinook available for
harvest in non-Indian fisheries. This regulation is to provide
opportunity to access these chinook, while remaining within
ESA constraints. This regulation is consistent with compact
action of September 12 and September 24, 2013. There is
insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 25, 2013.

Philip Anderson

Director

NEW SECTION

WAC 232-28-61900N Freshwater exceptions to state-
wide rules—Columbia River and tributaries. Notwith-
standing the provisions of WAC 232-28-619, effective
immediately, it is unlawful to violate the following provi-
sions, provided that unless otherwise amended, all permanent
rules remain in effect:

1. Columbia River from a true north/south line through
Buoy 10 to a projected line from Rocky Point on the Wash-
ington bank through Red Buoy 44 to the navigation light at
Tongue Point on the Oregon bank:

(a) Effective immediately until further notice: Barbless
hooks are required for salmon and steelhead.

(b) Effective September 26-30. Chinook minimum size
24-inches. Coho minimum size 16-inches. Daily limit 2
salmon or hatchery steelhead or 1 of each. Release all salmon
except Chinook and hatchery coho

(¢) October 1 through December 31, 2013: Minimum
size 12-inches. Daily limit 6. Up to 2 may be adult salmon or
hatchery steelhead, or 1 or each. Release all salmon except
Chinook and hatchery coho.

2. Columbia River from a line projected from Rocky
Point on the Washington bank through Red Buoy 44 to the
navigation light at Tongue Point on the Oregon bank (Rocky
Point/Tongue Point line) to Bonneville Dam:

(a) Effective immediately until further notice: Barbless
hooks are required for salmon and steelhead.

Emergency
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(b) Effective immediately until further notice: Barbless
hooks are required for cutthroat trout from the Rocky Point/
Tongue Point line upstream to the I-5 Bridge.

(c) Effective September 26 through December 31, 2013:
Daily limit 6. Up to 2 may be adult salmon or hatchery steel-
head or 1 of each. Release all salmon other than Chinook and
hatchery coho.

3. In the Columbia River from the Tongue Point/Rocky
Point Line upstream to the Highway 395 Bridge near Pasco,
Washington, effective immediately through December 31,
2013: Each (legal) angler aboard a vessel may continue to
deploy angling gear until the daily limit of salmon/steelhead
for all licensed anglers and juvenile anglers aboard is
reached.

4. In the Columbia River from Bonneville Dam to Chief
Joseph Dam effective immediately until further notice: barb-
less hooks required for salmon and steelhead.

(a) Open for salmon.

(b) Barbless hooks are required for salmon and steel-
head.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 232-28-61900K Exceptions to statewide rules—
Columbia River and tributaries. (13-
91)

WSR 13-20-049
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 13-255—Filed September 25, 2013, 2:40 p.m., effective September
26,2013, 8:00 p.m.]

Effective Date of Rule: September 26, 2013, 8:00 p.m.

Purpose: The purpose of this rule making is to allow
nontreaty commercial fishing opportunities in the Columbia
River while protecting fish listed as threatened or endangered
under the Endangered Species Act (ESA). This rule making
implements federal court orders governing Washington's
relationship with treaty Indian tribes, federal law governing
Washington's relationship with Oregon, and Washington fish
and wildlife commission policy guidance for Columbia River
fisheries.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-33-01000I; and amending WAC 220-
33-010.

Statutory Authority for Adoption: RCW 77.04.020,
77.04.130, 77.12.045, and 77.12.047.

Other Authority: United States v. Oregon, Civil No. 68-
513-KI (D. Or.), Order Adopting 2008-2017 United States v.
Oregon Management Agreement (Aug. 12, 2008) (Doc. No.
2546); Northwest Gillnetters Ass'n v. Sandison, 95 Wn.2d
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638, 628 P.2d 800 (1981); Washington fish and wildlife com-
mission policies concerning Columbia River fisheries; 40
Stat. 515 (Columbia River compact).

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Sets two additional fishing
periods for the 2013 fall season for non-Indian commercial
fisheries in the mainstem Columbia River. Salmon remain
available for harvest based on inseason and preseason fore-
casts. The 2013 fall chinook return to the Columbia River is
forecasted to reach nearly 1.2 million fish. The seasons are
consistent with the 2008-2017 interim management agree-
ment and are expected to remain within ESA limits. The reg-
ulation is consistent with compact action of July 25, 2013,
and September 24, 2013. There is insufficient time to pro-
mulgate permanent rules.

Washington and Oregon jointly regulate Columbia River
fisheries under the congressionally ratified Columbia River
compact. Four Indian tribes have treaty fishing rights in the
Columbia River. The treaties preempt state regulations that
fail to allow the tribes an opportunity to take a fair share of
the available fish, and the states must manage other fisheries
accordingly. Sohappy v. Smith, 302 F. Supp. 899 (D. Or.
1969). A federal court order sets the current parameters for
sharing between treaty Indians and others. United States v.
Oregon, Civil No. 68-513-KI (D. Or.), Order Adopting 2008-
2017 United States v. Oregon Management Agreement (Aug.
12, 2008) (Doc. No. 2546).

Some Columbia River Basin salmon and steelhead
stocks are listed as threatened or endangered under the fed-
eral ESA. On May 5, 2008, the National Marine Fisheries
Service issued a biological opinion under 16 U.S.C. § 1536
that allows for some incidental take of these species in treaty
and nontreaty Columbia River fisheries governed by the
2008-2017 U.S. v. Oregon Management Agreement. The
Washington and Oregon fish and wildlife commissions have
developed policies to guide the implementation of such bio-
logical opinions in the states' regulation of nontreaty fisher-
ies.

Columbia River nontreaty fisheries are monitored very
closely to ensure compliance with federal court orders, the
ESA, and commission guidelines. Because conditions change
rapidly, the fisheries are managed almost exclusively by
emergency rule. Representatives from the Washington
(WDFW) and Oregon (ODFW) departments of fish and wild-
life convene public hearings and take public testimony when
considering proposals for new emergency rules. WDFW and
ODFW then adopt regulations reflecting agreements reached.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 1, Amended 0, Repealed 1; Federal
Rules or Standards: New 1, Amended 0, Repealed 1; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.
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Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 25, 2013.

Philip Anderson
Director

NEW SECTION

WAC 220-33-01000J Columbia River season below
Bonneville. Notwithstanding the provisions of WAC 220-33-
010 and WAC 220-33-020, it is unlawful for a person to take
or possess salmon or sturgeon for commercial purposes from
Columbia River Salmon Management and Catch Reporting
Areas (SMCRA) 1A, 1B, 1C, 1D, and 1E, except as provided
below:

1. Mainstem Columbia River

a. SEASON: 8:00 PM September 26 to 6:00 AM Septem-
ber 27, 2013 and

8:00 PM September 29 to 6:00 AM September 30, 2013

b. AREA: SMCRA 1A. 1B, 1C, 1D, 1E (Zones 1-5).

. GEAR: Drift gillnets only. 8-inch minimum mesh size.
Nets not specifically authorized for use may be onboard the
vessel if properly stored, consistent with WAC 220-33-001.

d. SANCTUARIES: Elokomin-B, Cowlitz River, Kalama-
B, Lewis-B, Washougal River and Sandy River.

€. ALLOWABLE POSSESSION: Salmon and white sturgeon.
A maximum of two white sturgeon may be possessed or sold
by each participating vessel during each calendar week (Sun-
day through Saturday). The Sturgeon landing limit is specific
to the mainstem only.

2. Blind Slough/Knappa Slough Select Area.

a. SEASON: Monday, Tuesday, Wednesday, and Thurs-
day nights effective immediately through October 31. Open
hours are 6 PM to 8 AM.

b. AREA: Blind Slough and Knappa Slough. An area clo-
sure of an approximately 100-foot radius at the mouth of Big
Creek is in effect. Concurrent jurisdiction waters include all
areas in Knappa Slough and downstream of the Railroad
Bridge in Blind Slough.

c. GEAR: Gillnet. Monofilament gear is allowed. 9 3/4-
inch maximum mesh size. Maximum net length of 100 fath-
oms. No weight restriction on lead line. Use of additional
weights and/or anchors attached directly to the lead line is
allowed.

3. Tongue Point/South Channel Select Area.

a. SEASON: Monday, Tuesday, Wednesday, and Thurs-
day nights effective immediately through October 31, 2013.
Open 4 PM to 10 AM.

b. AREA: Tongue Point and South Channel. All waters
are concurrent-jurisdiction waters.

c. GEAR: Gillnet. 6-inch maximum mesh. Maximum
length of 250 fathoms.

WSR 13-20-049

(i) Tongue Point fishing area: Weight not to exceed two
pounds on any one fathom. Fishers participating in the
Tongue Point fishery may have onboard un-stored gillnets
legal for the South Channel fishing area.

(i) South Channel area: No weight restriction on lead
line. Use of additional weights and/or anchors attached
directly to the lead line is allowed.

4. Deep River Select Area.

a. SEASON: Open hours are 7 PM to 7 AM

(i) Sunday, Monday, Tuesday, Wednesday and Thursday
nights effective immediately through September 27.

(i1) Monday, Tuesday, Wednesday and Thursday nights
from September 30-October 11.

(i) Monday October 14, and Thursday October 17,
nights

b. AREA: The Deep River Select Area. Concurrent-juris-
diction waters extend downstream of the Highway 4 Bridge.

c. GEAR: Gillnet. Monofilament gear is allowed. 6-inch
maximum mesh size. Net length, 100 fathoms maximum. No
weight restriction on the lead line. Use of additional weights
or anchors attached directly to the lead line is allowed. Nets
may not be tied off to stationary structures.

(i) Nets may not fully cross the navigation channel. It is
unlawful to operate in any river, stream or channel any gillnet
gear longer than three-fourths the width of the river, stream,
or channel.

(i1) "River, stream, or channel width" is defined as bank-
to-bank, where the water meets the banks, regardless of the
time of tide or the water level.

(iii) This emergency provision shall supersede the per-
manent regulation and all other regulations that conflict with
it. All other provisions of the permanent regulation remain in
effect (WAC 220-20-015(1)).

5. Additional regulations for all Select Area commer-
cial fisheries:

a. Nets not specifically authorized for use may be
onboard the vessel if properly stored, consistent with WAC
220-33-001.

b. ALLOWABLE POSSESSION: Salmon and white sturgeon.
A maximum of two white sturgeon may be possessed or sold
by each participating vessel during each calendar week (Sun-
day through Saturday). Sturgeon landing limit specific to
Select Areas only.

6. Quick Reporting: 24-hour quick-reporting required
for Washington wholesale dealers, pursuant to WAC 220-69-
240. When quick-reporting is required, Columbia River
reports must be submitted within 24 hours of the closure of
each fishing period. This quick-reporting requirement applies
to all seasons described above (Columbia River and Select
Areas).

7. Miscellaneous: Nets fished any time between official
sunset and official sunrise must have lighted buoys on both
ends of the net. If the net is attached to the boat, then one
lighted buoy on the end of the net opposite the boat is
required.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

Emergency
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REPEALER

The following section of the Washington Administrative
Code is repealed 8:00 p.m. September 26, 2013:

WAC 220-33-01000I Columbia River season below Bonne-
ville. (13-237)

WSR 13-20-050
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE

[Order 13-253—Filed September 25, 2013, 2:41 p.m., effective September
25,2013, 2:41 p.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: Amend commercial fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-47-41100U.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The department needs to close
the gillnet fishery in Area 12A. The fishery is not functioning
as a coho directed fishery because there are more chum in the
catches than coho, resulting in too many mortalities of
Endangered Species Act listed summer chum.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 25, 2013.

Philip Anderson
Director

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 220-47-41199U Gillnet—Open periods. (13-240)
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Reviser's note: The section above appears as filed by the agency pur-
suant to RCW 34.08.040; however, the reference to WAC 220-47-41199U is
probably intended to be WAC 220-47-41100U.

WSR 13-20-053
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE

[Order 13-245—Filed September 25, 2013, 2:59 p.m., effective October 1,
2013, 12:01 a.m.]

Effective Date of Rule: October 1, 2013, 12:01 a.m.

Purpose: Amend recreational fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-55-20000F, 220-55-22000G, 220-56-
12400M, 220-56-12800M, 220-56-13600B, 220-56-19500A,
220-56-19500B and 220-56-50000C; and amending WAC
220-55-220 and 220-56-195.

Statutory Authority for Adoption: RCW 77.04.020,
77.12.045, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The department is in the pro-
cess of adopting permanent rules that are necessary to imple-
ment the personal use fishing plans agreed to with resource
comanagers at the North of Falcon proceedings. All of these
rules are interim until permanent rules take effect.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 2, Amended 0, Repealed 8.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 25, 2013.

Philip Anderson
Director

NEW SECTION

WAC 220-55-22000G Two-pole endorsement. Not-
withstanding the provisions of WAC 220-55-220, effective
October 1, 2013, until further notice, it is unlawful to violate
the following provisions, provided that unless otherwise
amended, all permanent rules remain in effect:

The use of two poles is allowed in the following waters:
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(1) Drano Lake (Skamania County).

(2) Columbia River within Camas Slough.

(3) Lewis River (Clark/Skamania County) from the
mouth to mouth of the East Fork Lewis River.

(4) North Fork Lewis River (Clark/Cowlitz County)
from the mouth to Johnston Creek.

(5) Naselle River (Pacific/Wahkiakum) from Highway
101 Bridge to Highway 401.

(6) Okanogan River (Okanogan County) effective imme-
diately through October 15.

The use of two poles is not allowed in the following
waters:

(1) Wind River (Skamania County).

Reviser's note: The unnecessary underscoring in the above section
occurred in the copy filed by the agency and appears in the Register pursuant
to the requirements of RCW 34.08.040.

NEW SECTION

WAC 220-56-19500B Closed areas—Saltwater
salmon angling. Notwithstanding the provisions of WAC
220-56-195, effective October 1, 2013, until further notice, it
is unlawful to violate the following provisions, provided that
unless otherwise amended, all permanent rules remain in
effect:

(1) Port Angeles Harbor - Waters westerly of a line from
the tip of Ediz Hook to the I.T.T. Rayonier Dock are closed to
fishing for salmon immediately until further notice.

(2) Kydaka Point - Waters south of a line from Kydaka
Point to Shipwreck Point are closed to fishing for salmon
immediately until further notice.

[REPEALER]

The following sections of the Washington Administra-
tive Code are repealed effective October 1, 2013:
WAC 220-55-22000F Two-pole endorsement. (13-170)

WAC 220-56-19500A Closed areas saltwater salmon
angling. (13-170)

The following sections of the Washington Administra-
tive Code are repealed effective October 24, 2013:

WAC 220-55-22000G Two-pole endorsement. (13-245)
WAC 220-56-12400M Seasons and areas Hoodsport hatch-
ery. (13-170)

WAC 220-56-12800M Food fish fishing—Closed areas.
(13-170)

WAC 220-56-13600B Dash Point Dock public fishing pier.
(13-170)

WAC 220-56-19500B Closed areas saltwater salmon
angling. (13-245)

WAC 220-56-50000C Game fish seasons. (13-170

Reviser's note: The typographical error in the above section occurred

in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

WSR 13-20-055

Reviser's note: The bracketed material preceding the section above
was supplied by the code reviser's office.

WSR 13-20-055
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE

[Order 13-246—Filed September 25, 2013, 4:04 p.m., effective October 1,
2013, 12:01 a.m.]

Effective Date of Rule: October 1, 2013, 12:01 a.m.

Purpose: Amend recreational fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-28-62100X and 232-28-62100Y; and
amending WAC 232-28-621.

Statutory Authority for Adoption: RCW 77.04.020,
77.12.045, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The department is in the pro-
cess of adopting permanent rules that are necessary to imple-
ment the personal use fishing plans agreed-to with resource
comanagers at the North of Falcon proceedings. These emer-
gency rules are necessary to comply with agreed-to manage-
ment plans, and are interim until permanent rules take effect.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 2.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 25, 2013.

Philip Anderson
Director

NEW SECTION

WAC 232-28-62100Y Puget Sound salmon—Saltwa-
ter seasons and daily limits. Notwithstanding the provisions
of WAC 232-28-621, effective October 1 until further notice,
it is unlawful to violate the provisions below. Unless other-
wise amended, all permanent rules remain in effect:

Emergency
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(1) Catch Record Card Area 7: Waters east of a line
from Gooseberry Point to Sandy Point: Closed immediately
through October 15.

(2) Catch Record Card Area 7: Release wild coho
immediately until further notice.

REPEALER

The following section of the Washington Administrative
Code is repealed effective 12:01 a.m. October 1. 2013:

WAC 232-28-62100X Puget Sound salmon—Saltwater
seasons and daily limits. (13-201)

The following section of the Washington Administrative
Code is repealed effective 12:01 a.m. October 24, 2013:

WAC 232-28-62100Y Puget Sound salmon—Saltwater
seasons and daily limits.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

WSR 13-20-058
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE

[Order 13-250—Filed September 26, 2013, 10:43 a.m., effective October 1,
2013, 12:01 am.]

Effective Date of Rule: October 1, 2013, 12:01 a.m.

Purpose: Amend recreational fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-28-61900C; and amending WAC 232-
28-619.

Statutory Authority for Adoption: RCW 77.04.020 and
77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The department is in the pro-
cess of adopting permanent rules necessary to implement the
personal use fishing plans agreed-to with resource comanag-
ers at the North of Falcon proceedings. These rules are
interim until permanent rules take effect.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Emergency
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 26, 2013.

Joe Stohr
for Philip Anderson
Director

NEW SECTION

WAC 232-28-61900C Freshwater exceptions to state-
wide rules. Notwithstanding the provisions of WAC 232-28-
619, effective October 1 until further notice, it is unlawful to
violate the provisions below. Unless otherwise amended, all
permanent rules remain in effect:

Humptulips River (Grays Harbor County), including
all channels, sloughs, and interconnected waterways:
From the mouth (Jessie Slough) to Highway 101 Bridge:
Salmon: Chum retention permitted.

Bear River (Pacific County): From mouth (Highway
101 Bridge) to Lime Quarry Road: Anti-snagging rule, night
closure, and barbless hooks required.

Chehalis River (Grays Harbor County), including all
channels, sloughs, and interconnected waterways: From
mouth to Porter Bridge: Salmon: Open: Daily limit 6; no
more than 3 adults of which only 1 adult may be a Chinook
and only 2 adults may be wild coho. From Porter Bridge to
high bridge on Weyerhaeser 1000 line approximately 400
yards downstream of Roger Creek: Salmon: Open: Daily
limit 6; no more than 3 adults of which only 2 adults may be
wild coho. Release chum and Chinook.

Naselle River (Pacific/Wahkiakum County): From
Highway 101 Bridge to Highway 4 Bridge: Night closure,
anti-snagging rule, and barbless hooks required. From High-
way 101 Bridge to Highway 401: Anglers may fish with a
Two-Pole Endorsement. From Highway 4 Bridge to the
Crown Mainline (Salme) Bridge: Closed from upstream
entrance of the hatchery attraction channel downstream 400
feet. Closed through October 15 from Highway 4 upstream to
the full spanning concrete diversion structure at the Naselle
Hatchery. Internal combustion motors prohibited.

North River (Grays Harbor/Pacific County): From
Salmon Creek to Fall River: Night closure, anti-snagging
rule, and single-point barbless hooks required.

Palix River, including all forks (Pacific County):
From the Highway 101 Bridge to the mouth of the Middle
Fork: Salmon: Open: Daily limit 6; no more than 2 adults of
which only 1 adult may be a wild coho. Release chum and
wild Chinook.

Satsop River and East Fork (Grays Harbor/Mason
County): From the mouth to the dam: Salmon: Chum reten-
tion is permitted and release wild adult Chinook.

Willapa River, South Fork (Pacific County): From the
mouth to the bridge on Pehl Road: Night closure, anti-snag-
ging rule, and barbless hooks required.
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Wishkah River (Grays Harbor County): From the
mouth of the West Fork to 200 feet below the weir at the
Wishkah Rearing Ponds: Closed from 150 feet upstream to
150 feet downstream of the Wishkah adult attraction channel/
outfall structure (within the posted fishing boundary) except
for anglers with disabilities who permanently use a wheel-
chair and have a designated harvester companion card.

Wynoochee River (Grays Harbor County): From the
mouth to the WDFW White Bridge Access Site: Bait is per-
mitted. Salmon: Chum retention is permitted.

Reviser's note: The spelling error in the above section occurred in the
copy filed by the agency and appears in the Register pursuant to the require-
ments of RCW 34.08.040.

REPEALER

The following section of the Washington Administrative
Code is repealed effective 12:01 a.m. October 24, 2013:

WAC 232-28-61900C Exceptions to statewide rules.

WSR 13-20-059
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 13-247—Filed September 26, 2013, 12:36 p.m., effective September
26,2013, 12:36 p.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: To lift the burn ban on lands owned or con-
trolled by the Washington department of fish and wildlife
(WDFW).

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-13-07000B.

Statutory Authority for Adoption: RCW 77.12.210.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: WDFW finds that burning
restrictions on department lands are no longer needed. The
repeal of these restrictions allows the public to build lawful
campfires to cook and warm themselves while engaging in
recreational activities. The timing of this repeal action coin-
cides with hunting season, during which many members of
the public will be recreating on department lands.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 1.

WSR 13-20-061

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 25, 2013.

Philip Anderson
Director

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 232-13-07000B Fires and campfires.

WSR 13-20-061
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 13-257—Filed September 26, 2013, 3:02 p.m., effective October 1,
2013, 8:00 a.m.]

Effective Date of Rule: October 1, 2013, 8:00 a.m.

Purpose: Amend recreational fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-56-33000L; and amending WAC 220-
56-330.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: These rules reopen the recre-
ational crab fishery in the specified marine areas and adjust
the open days per week to allow for inclement winter
weather. Available harvest shares allow the areas to be
opened in this rule. There is insufficient time to adopt perma-
nent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:

Emergency
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New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.
Date Adopted: September 26, 2013.

Joe Stohr
for Philip Anderson
Director

NEW SECTION

WAC 220-56-33000L Crab—Areas and seasons.
Notwithstanding the provisions of WAC 220-56-330, effec-
tive 8:00 a.m. October 1, 2013, through 5:00 p.m. December
31, 2013, a person may fish for crab for personal use seven
days a week in Marine Areas 4 east of the Bonilla Tatoosh
Line, 5, 6, 7, 8-1, 8-2,9, 12 and 13.

REPEALER

The following section of the Washington Administrative
Code is repealed effective 5:01 p.m. December 31, 2013:

WAC 220-56-33000L Crab—Areas and seasons.

WSR 13-20-068
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 13-258—Filed September 27, 2013, 12:20 p.m., effective September
30,2013, 6:00 a.m.]

Effective Date of Rule: September 30, 2013, 6:00 a.m.

Purpose: The purpose of this rule making is to provide
for treaty Indian fishing opportunity in the Columbia River
while protecting salmon listed as threatened or endangered
under the Endangered Species Act (ESA). This rule making
implements federal court orders governing Washington's
relationship with treaty Indian tribes and federal law govern-
ing Washington's relationship with Oregon.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-32-05100S; and amending WAC 220-
32-051.

Statutory Authority for Adoption: RCW 77.04.020,
77.04.130, 77.12.045, and 77.12.047.

Other Authority: United States v. Oregon, Civil No. 68-
513-KI (D. Or.), Order Adopting 2008-2017 United States v.
Oregon Management Agreement (Aug. 12, 2008) (Doc. No.
2546); Northwest Gillnetters Ass'n v. Sandison, 95 Wn.2d
638, 628 P.2d 800 (1981); Washington fish and wildlife com-
mission policies concerning Columbia River fisheries; 40
Stat. 515 (Columbia River compact).

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: This emergency rule sets
another weekly commercial gillnet fishing period for treaty
Indian fisheries in the mainstem Columbia River. It also con-

Emergency
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tinues to allow the sales of fish caught in platform/hook-and-
line fisheries in Zone 6 and the area immediately downstream
of Bonneville Dam (consistent with MOUs/MOAs) and in
Yakama Nation tributary fisheries, consistent with Yakama
Nation regulations. Based on the in-season run size forecasts
for chinook and steelhead, fish remain available for harvest.
Harvest/ESA limits are expected to remain within the limits
and guidelines of the 2008-2017 management agreement.
The rule is consistent with action of the Columbia River com-
pact on August 8 and September 26, 2013. There is insuffi-
cient time to promulgate permanent regulations.

The Yakama, Warm Springs, Umatilla, and Nez Perce
Indian tribes have treaty fishing rights in the Columbia River
and inherent sovereign authority to regulate their fisheries.
Washington and Oregon also have some authority to regulate
fishing by treaty Indians in the Columbia River, authority that
the states exercise jointly under the congressionally ratified
Columbia River compact. Sohappy v. Smith, 302 F. Supp.
899 (D. Or. 1969). The tribes and the states adopt parallel
regulations for treaty Indian fisheries under the supervision
of the federal courts. A court order sets the current parame-
ters. United States v. Oregon, Civil No. 68-513-KI (D. Or.),
Order Adopting 2008-2017 United States v. Oregon Manage-
ment Agreement (Aug. 12, 2008) (Doc. No. 2546). Some
salmon and steelhead stocks in the Columbia River are listed
as threatened or endangered under the federal ESA. On May
5, 2008, the National Marine Fisheries Service issued a bio-
logical opinion under 16 U.S.C. § 1536 that allow for some
incidental take of these species in the fisheries as described in
the 2008-2017 U.S. v. Oregon Management Agreement.

Columbia River fisheries are monitored very closely to
ensure consistency with court orders and ESA guidelines.
Because conditions change rapidly, the fisheries are managed
almost exclusively by emergency rule. As required by court
order, the Washington (WDFW) and Oregon (ODFW)
departments of fish and wildlife convene public hearings and
invite tribal participation when considering proposals for new
emergency rules affecting treaty fishing rights. Sohappy, 302
F. Supp. at 912. WDFW and ODFW then adopt regulations
reflecting agreements reached.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 1, Amended 0, Repealed 1; Federal
Rules or Standards: New 1, Amended 0, Repealed 1; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 1.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 27, 2013.
Philip Anderson
Director
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NEW SECTION

WAC 220-32-05100T Columbia River salmon sea-
sons above Bonneville Dam. Notwithstanding the provi-
sions of WAC 220-32-050, WAC 220-32-051, WAC 220-32-
052, WAC 220-32-055 and WAC 220-32-058, effective
immediately until further notice, it is unlawful for a person to
take or possess salmon, steelhead, sturgeon, shad, carp, cat-
fish, walleye, bass, or yellow perch taken for commercial
purposes in Columbia River Salmon Management and Catch
Reporting Areas (SMCRA) 1E, 1F, 1G, and 1H, and in the
Klickitat River and Drano Lake, except as provided in the
following subsections. However, individuals who possess
treaty fishing rights under the Yakama, Warm Springs, Uma-
tilla, or Nez Perce treaties may fish for salmon, steelhead,
sturgeon, shad, carp, catfish, walleye, bass, or yellow perch
under the following provisions:

(1) Mainstem Columbia River

(a) Open Area: SMCRA 1F, 1G, 1H (Zone 6)

(b) Season: 6:00 AM September 30 through 6:00 PM
October 3, 2013:

(c¢) Gear: Gillnet. 8-inch minimum mesh restriction

(d) Allowable sales: salmon, steelhead, shad, yellow
perch, bass, walleye, catfish, and carp. Sturgeon may not be
sold. Sturgeon between 38-54 inches in fork length in the
Bonneville Pool, and between 43-54 inches in fork length in
The Dalles and John Day pools may be retained for subsis-
tence purposes. Sales of fish caught during the open period
are allowed after the period concludes.

(e) Standard sanctuaries in effect for this gear type,
except the Spring Creek Hatchery sanctuary is defined as
those waters of the Columbia River within a radius of 150
feet of the Spring Creek Hatchery ladder.

(2) Mainstem Columbia River Platform and Hook
and Line upstream of Bonneville Dam

(a) Open Area: SMCRA 1F, 1G, 1H (Zone 6)

(b) Season: Open until further notice.

(c) Gear: Hoop nets, dip nets, set bag nets, and rod and
reel with hook and line.

(d) Allowable sale: salmon, steelhead, shad, carp, cat-
fish, walleye, bass, and yellow perch. Sturgeon between 38-
54 inches in fork length in the Bonneville Pool, and between
43-54 inches in fork length in The Dalles and John Day pools
may be retained for subsistence purposes.

(e) Standard sanctuaries in effect for this gear type.

(3) Mainstem Columbia River Platform and Hook
and Line downstream of Bonneville Dam

(a) Open Area: SMCRA 1E. Each of the four Columbia
River treaty tribes has an MOA or MOU with the Washington
Department of Fish and Wildlife regarding tribal fisheries in
the area just downstream of Bonneville Dam. Tribal fisheries
in this area may only occur in accordance with the appropri-
ate MOA or MOU specific to each tribe.

(b) Participants: Tribal members may participate under
the conditions described in the 2007 Memorandum of Agree-
ment (MOA) with the Yakama Nation (YN), in the 2010
Memorandum of Understanding (MOU) with the Confeder-
ated Tribes of the Umatilla Indian Reservation (CTUIR), in
the 2010 MOU with the Confederated Tribes of the Warm
Spring Reservation (CTWS), and in the 2011 MOU with the

WSR 13-20-073

Nez Perce Tribe. Tribal members fishing below Bonneville
Dam must carry an official tribal enrollment card.

(c) Season: Open until further notice.

(d) Gear: Hoop nets, dip nets, set bag nets and rod and
reel with hook and line, or as defined by each tribe's MOU or
MOA.

(e) Allowable sales: Salmon, steelhead, shad, carp, cat-
fish, walleye, bass, and yellow perch. Sturgeon retention is
prohibited; sturgeon may not be sold or retained for ceremo-
nial or subsistence purposes. Sale of platform or hook-and-
line-caught fish is allowed. Sales may not occur on USACE
property.

(4) Yakama Nation Tributary Fisheries

(a) Open Area: Columbia River Tributaries upstream of
Bonneville Dam.

(b) Season: Open until further notice, and only during
those days and hours when the tributaries listed below are
open under lawfully enacted Yakama Nation tribal subsis-
tence fishery regulations for enrolled Yakama Nation mem-
bers.

(c) Area: Drano Lake and Klickitat River.

(d) Gear: Hoop nets, dip nets, set bag nets and rod and
reel with hook and line. Gillnets may only be used in Drano
Lake.

(e) Allowable Sales: Salmon, steelhead, shad, yellow
perch, bass, walleye, catfish and carp which may be sold or
retained for subsistence. Sturgeon may not be sold, but stur-
geon from 38 to 54 inches fork length may be kept for subsis-
tence purposes.

(5) 24-hour quick reporting is required for Washington
wholesale dealers, as provided in WAC 220-69-240, for all
areas.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

REPEALER

The following section of the Washington Administrative
Code is repealed effective 6:00 a.m. September 30, 2013

WAC 220-32-05100S Columbia River salmon seasons
above Bonneville Dam. (13-238)

WSR 13-20-073
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE

[Order 13-260—Filed September 27, 2013, 2:57 p.m., effective September
29,2013, 5:00 a.m.]

Effective Date of Rule: September 29, 2013, 5:00 a.m.

Purpose: Amend commercial fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-47-401001; and amending WAC 220-
47-401.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, and 77.12.047.

Emergency
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Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The Pacific Salmon Commis-
sion Fraser Panel has relinquished control of United States
waters allowing an additional day of fishing in Areas 7 and
7A. There is insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 27, 2013.

Philip Anderson
Director

NEW SECTION

WAC 220-47-401001 Reef net open periods. Notwith-
standing the provisions of chapter 220-47 WAC, effective
immediately until further notice, it is unlawful to take, fish
for, or possess salmon for commercial purposes in Puget
Sound Salmon Management and Catch Reporting Areas
except in accordance with the open periods, mesh size, areas,
species restrictions, notification, and landing requirements
set forth in this section, provided that unless otherwise
amended, all permanent rules remain in effect:

Areas 7 and 7A:

Reef Nets - Open to reef net gear according to the times,
dates, and conditions as prescribed and listed here:

Dates
9/29/13

Hours
5:00 AM - 9:00 PM

(a) It is unlawful to retain sockeye, unmarked Chinook,
unmarked coho, and chum.

(b) It is unlawful to retain marked Chinook unless the
reef net operator is in immediate possession of a Puget Sound
Reef Net Logbook. All retained marked Chinook must be
recorded in the log book as required by WAC 220-47-401.

(¢) It is unlawful to fish for salmon with reef net gear in
Areas 7 and 7A unless the vessel operator has attended a
"Fish Friendly" best fishing practices workshop and is in
immediate possession of a department issued certification
card.

Emergency
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REPEALER

The following section of the Washington Administrative
Code is repealed effective 9:01 p.m. September 29, 2013:

WAC 220-47-401001 Reef net open periods.

WSR 13-20-074
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE

[Order 13-259—Filed September 27, 2013, 2:57 p.m., effective September
29,2013, 8:00 p.m.]

Effective Date of Rule: September 29, 2013, 8:00 p.m.

Purpose: The purpose of this rule making is to allow
nontreaty commercial fishing opportunities in the Columbia
River while protecting fish listed as threatened or endangered
under the Endangered Species Act (ESA). This rule making
implements federal court orders governing Washington's
relationship with treaty Indian tribes, federal law governing
Washington's relationship with Oregon, and Washington fish
and wildlife commission policy guidance for Columbia River
fisheries.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-33-01000J; and amending WAC 220-
33-010.

Statutory Authority for Adoption: RCW 77.04.020,
77.04.130, 77.12.045, and 77.12.047.

Other Authority: United States v. Oregon, Civil No. 68-
513-KI (D. Or.), Order Adopting 2008-2017 United States v.
Oregon Management Agreement (Aug. 12, 2008) (Doc. No.
2546); Northwest Gillnetters Ass'n v. Sandison, 95 Wn.2d
638, 628 P.2d 800 (1981); Washington fish and wildlife com-
mission policies concerning Columbia River fisheries; 40
Stat. 515 (Columbia River compact).

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Sets two series of fishing peri-
ods for the 2013 fall season for non-Indian commercial fish-
eries in the mainstem Columbia River. A series of fishing
periods in Zones 4-5 provide opportunity to harvest surplus
chinook destined for areas upstream of Bonneville Dam. A
series of fishing periods in Zones 1-3 provide opportunity to
harvest surplus hatchery coho, by implementing mark-selec-
tive regulations for coho. In an effort to minimize impacts to
ESA-listed coho, regulations are in place that requires limited
soak times, recovery boxes and use of tangle net gear.
Salmon remain available for harvest based on current fore-
casts. The 2013 fall chinook return to the Columbia River is
forecasted to reach nearly 1.2 million fish. The seasons are
expected to remain within the ESA limits for non-Indian fish-
eries. The seasons are consistent with the 2008-2017 interim
management agreement and are expected to remain within
ESA limits. The regulation is consistent with compact action
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of July 25, 2013, and September 26, 2013. There is insuffi-
cient time to promulgate permanent rules.

Washington and Oregon jointly regulate Columbia River
fisheries under the congressionally ratified Columbia River
compact. Four Indian tribes have treaty fishing rights in the
Columbia River. The treaties preempt state regulations that
fail to allow the tribes an opportunity to take a fair share of
the available fish, and the states must manage other fisheries
accordingly. Sohappy v. Smith, 302 F. Supp. 8§99 (D. Or.
1969). A federal court order sets the current parameters for
sharing between treaty Indians and others. United States v.
Oregon, Civil No. 68-513-KI (D. Or.), Order Adopting 2008-
2017 United States v. Oregon Management Agreement (Aug.
12, 2008) (Doc. No. 2546).

Some Columbia River Basin salmon and steelhead
stocks are listed as threatened or endangered under the fed-
eral ESA. On May 5, 2008, the National Marine Fisheries
Service issued a biological opinion under 16 U.S.C. § 1536
that allows for some incidental take of these species in treaty
and nontreaty Columbia River fisheries governed by the
2008-2017 U.S. v. Oregon Management Agreement. The
Washington and Oregon fish and wildlife commissions have
developed policies to guide the implementation of such bio-
logical opinions in the states' regulation of nontreaty fisher-
ies.

Columbia River nontreaty fisheries are monitored very
closely to ensure compliance with federal court orders, the
ESA, and commission guidelines. Because conditions change
rapidly, the fisheries are managed almost exclusively by
emergency rule. Representatives from the Washington
(WDFW) and Oregon (ODFW) departments of fish and wild-
life convene public hearings and take public testimony when
considering proposals for new emergency rules. WDFW and
ODFW then adopt regulations reflecting agreements reached.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 1, Amended 0, Repealed 1; Federal
Rules or Standards: New 1, Amended 0, Repealed 1; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 27, 2013.

Philip Anderson
Director

NEW SECTION

WAC 220-33-01000K Columbia River season below
Bonneville. Notwithstanding the provisions of WAC 220-33-
010 and WAC 220-33-020, it is unlawful for a person to take
or possess salmon or sturgeon for commercial purposes from
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Columbia River Salmon Management and Catch Reporting
Areas (SMCRA) 1A, 1B, 1C, 1D, and 1E, except as provided
below:

1. Mainstem Columbia River

a. SEASON: 8:00 PM September 29 to 6:00 AM Septem-
ber 30, 2013

b. AREA: SMCRA 1A. 1B, 1C, 1D, 1E (Zones 1-5).

c. GEAR: Drift gillnets only. 8-inch minimum mesh size.
Nets not specifically authorized for use may be onboard the
vessel if properly stored, consistent with WAC 220-33-001.

d. SANCTUARIES: Elokomin-B, Cowlitz River, Kalama-
B, Lewis-B, Washougal River and Sandy River.

€. ALLOWABLE POSSESSION: Salmon and white sturgeon.
A maximum of two white sturgeon may be possessed or sold
by each participating vessel during each calendar week (Sun-
day through Saturday). The Sturgeon landing limit is specific
to the mainstem only.

2. Mainstem Columbia River

a. SEASON: Tuesday, Thursday and Sunday nights during
October 1-16, 2013. Open hours are 8 PM to 6 AM.

b. AREA: SMCRA 1D, 1E (Zones 4-5) Lower deadline
defined as a straight line projected from the Warrior Rock
Lighthouse on the Oregon shore easterly through the green
navigation Buoy #1 and continuing to the Washington shore.

c. GEAR: Drift gillnets only. 8-inch minimum mesh size.
Nets not specifically authorized for use may be onboard the
vessel if properly stored, consistent with WAC 220-33-001.

d. SANCTUARIES: Washougal River and Sandy River.

€. ALLOWABLE POSSESSION: Chinook, coho and pink
salmon. White sturgeon and chum salmon may not be pos-
sessed or sold.

3. Mainstem Columbia River

a. SEASON: Daily Monday through Thursday during
October 2-15, 2013. Open hours are 6 AM to 6 PM

b. AREA: SMCRA 1A. 1B, 1C (Zones 1-3) Upper dead-
line defined as a straight line projected from the Warrior
Rock Lighthouse on the Oregon shore easterly through the
green navigation Buoy #1 and continuing to the Washington
shore.

c. SANCTUARIES: Elokomin-A, Cowlitz River, Kalama-
A, Lewis-A

d. ALLOWABLE POSSESSION: Adipose-fin clipped coho;
Chinook and pink salmon. White sturgeon and chum salmon
may not be possessed or sold.

e. GEAR: Drift gillnets only. 3 3/4-inch maximum mesh
size. Net length not to exceed 150 fathoms. Unslackened, sin-
gle-wall, multi-filament floater nets only. Monofilament nets
are not allowed. There are no restrictions on the hang ratio.
The hang ratio is used to horizontally add slack to the net.
The hang ratio is determined by the length of the web per
length of the corkline. The use of slackers or stringers to
slacken the net vertically is prohibited. Rip lines are allowed
providing they do not vertically slacken the net

f. Mesh size is determined by placing three consecutive
meshes under hand tension and the measurement is taken
from the inside of one knot to the outside of the opposite knot
of the center mesh. Hand tension means sufficient linear ten-
sion to draw opposing knots of meshes into contact

Emergency
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g. Nets not specifically authorized for use may be
onboard the vessel if properly stored, consistent with WAC
220-33-001.

h. ADDITIONAL REGULATIONS:

Soak times: defined as the time elapsed from when the
first of the gillnet web is deployed into the water until the gill-
net web is fully retrieved from the water, must not exceed 30
minutes.

Recovery Box: Each boat is required to have two opera-
ble recovery boxes or one box with two chambers, on board.
Each chamber of the recovery box(es) must include an oper-
ating water pumping system capable of delivering a mini-
mum flow of 16 gallons per minute, not to exceed 20 gallons
per minute of freshwater per chamber. Each chamber of the
recovery box must meet the following dimensions as mea-
sured from within the box: the inside length measurement
must be at or within 39 1/2 inches to 48 inches; the inside
width measurements must be at or within 8 to 10 inches; and
the inside height measurement must be at or within 14 to 16
inches.

Each chamber of the recovery box must include a water
inlet hole between 3/4 inch and 1 inch in diameter, centered
horizontally across the door or end wall of the chamber and 1
3/4 inches from the floor of the chamber. Each chamber of
the recovery box must include a water outlet hole that is a
least 1 1/2 inches in diameter located on either the same or
opposite end as the inlet. The center of the outlet hole must be
located a minimum of 12 inches above the floor of the box or
chamber.

Each box and chamber and associated pump shall be
operating during any time that the net is being retrieved or
picked

All non-legal fish must be released immediately
unharmed to the river or placed into an operating recovery
box. All non-legal salmon and all steelhead that are bleeding,
lethargic or appear lifeless must be placed in the recovery box
prior to being released.

All fish placed in recovery boxes must be released to the
river prior to landing or docking.

Live Capture workshop: Only licensed Columbia
River commercial fishers that have completed the required
state-sponsored workshop concerning live capture commer-
cial fishing techniques may participate in this fishery. At least
one fisher on each boat must have live capture certification

Observer program: As a condition of fishing, owners
or operators of commercial fishing vessels must cooperate
with department observers or observers collecting data for
the department, when notified by the observer of his or her
intent to board the commercial vessel for observation and
sampling during an open fishery.

Red corks: A red cork must be placed on the corkline
every 25 fathoms as measured from the first mesh of the net.
Red corks must be in color-contrast to the corks used in the
remainder of the net.

4. Blind Slough/Knappa Slough Select Area.

a. SEASON: Monday, Tuesday, Wednesday, and Thurs-
day nights effective immediately through October 31. Open
hours are 6 PM to 8 AM.

b. AREA: Blind Slough and Knappa Slough. An area clo-
sure of an approximately 100-foot radius at the mouth of Big

Emergency

Washington State Register, Issue 13-20

Creek is in effect. Concurrent jurisdiction waters include all
areas in Knappa Slough and downstream of the Railroad
Bridge in Blind Slough.

¢. GEAR: Gillnet. Monofilament gear is allowed. 9 3/4-
inch maximum mesh size. Maximum net length of 100 fath-
oms. No weight restriction on lead line. Use of additional
weights and/or anchors attached directly to the lead line is
allowed.

5. Tongue Point/South Channel Select Area.

a. SEASON: Monday, Tuesday, Wednesday, and Thurs-
day nights effective immediately through October 31, 2013.
Open 4 PM to 10 AM.

b. AREA: Tongue Point and South Channel. All waters
are concurrent-jurisdiction waters.

c. GEAR: Gillnet. 6-inch maximum mesh. Maximum
length of 250 fathoms.

(i) Tongue Point fishing area: Weight not to exceed two
pounds on any one fathom. Fishers participating in the
Tongue Point fishery may have onboard un-stored gillnets
legal for the South Channel fishing area.

(i) South Channel area: No weight restriction on lead
line. Use of additional weights and/or anchors attached
directly to the lead line is allowed.

6. Deep River Select Area.

a. SEASON: Open hours are 7 PM to 7 AM

Monday, Tuesday, Wednesday and Thursday nights
from September 30-October 11 plus Monday night October
14 and Thursday night October 17

b. AREA: The Deep River Select Area. Concurrent-juris-
diction waters extend downstream of the Highway 4 Bridge.

c. GEAR: Gillnet. Monofilament gear is allowed. 6-inch
maximum mesh size. Net length, 100 fathoms maximum. No
weight restriction on the lead line. Use of additional weights
or anchors attached directly to the lead line is allowed. Nets
may not be tied off to stationary structures.

(i) Nets may not fully cross the navigation channel. It is
unlawful to operate in any river, stream or channel any gillnet
gear longer than three-fourths the width of the river, stream,
or channel.

(i1) "River, stream, or channel width" is defined as bank-
to-bank, where the water meets the banks, regardless of the
time of tide or the water level.

(iii) This emergency provision shall supersede the per-
manent regulation and all other regulations that conflict with
it. All other provisions of the permanent regulation remain in
effect (WAC 220-20-015(1)).

7. Additional regulations for all Select Area commer-
cial fisheries:

a. Nets not specifically authorized for use may be
onboard the vessel if properly stored, consistent with WAC
220-33-001.

b. ALLOWABLE POSSESSION: Salmon and white sturgeon.
A maximum of two white sturgeon may be possessed or sold
by each participating vessel during each calendar week (Sun-
day through Saturday). Sturgeon landing limit specific to
Select Areas only. EXCEPT - Effective beginning September
30: chum salmon may not be possessed or sold

8. Quick Reporting: 24-hour quick-reporting required
for Washington wholesale dealers, pursuant to WAC 220-69-
240. When quick-reporting is required, Columbia River
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reports must be submitted within 24 hours of the closure of
each fishing period. This quick-reporting requirement applies
to all seasons described above (Columbia River and Select
Areas).

9. Miscellaneous: Nets fished any time between official
sunset and official sunrise must have lighted buoys on both
ends of the net. If the net is attached to the boat, then one
lighted buoy on the end of the net opposite the boat is
required.

Reviser's note: The typographical errors in the above section occurred
in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

Reviser's note: The unnecessary underscoring in the above section
occurred in the copy filed by the agency and appears in the Register pursuant
to the requirements of RCW 34.08.040.

REPEALER

The following section of the Washington Administrative
Code is repealed 8:00 p.m. September 29, 2013:

WAC 220-33-01000J Columbia River season below Bon-
neville. (13-255)

WSR 13-20-076
EMERGENCY RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Long-Term Support Administration)
[Filed September 27, 2013, 6:14 p.m., effective September 30, 2013]

Effective Date of Rule: September 30, 2013.

Purpose: The department is amending and clarifying
rules to revise the assessment process for allocating personal
care hours as a result of the Washington State Supreme Court
decision in Samantha A. v. Department of Social and Health
Services. Additionally, the department is making changes
based on an agreement with a child development expert from
Oregon regarding the ages in WAC 388-106-0130.

The following changes are being made to WAC 388-
106-0130:

*  To make changes to how personal care services are
calculated for children and to clarify the role that
responsible adults are expected to play in the lives of
children with disabilities.

* To replace irrefutable presumptions regarding age
and informal supports with individual determina-
tions of those facts guided by rebuttable presump-
tions.

*  To incorporate changes in what the department con-
siders to be age appropriate functioning for nor-
mally developing children, and to clarify language
around those developmental milestones.

* To provide better notice to the public regarding the
definition of informal supports by separately
addressing the situation where the benefit of a per-
sonal care task is shared among members of a
household, which is not a change in practice but pre-
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viously had been subsumed within the broader con-
cept of informal supports.

*  To make changes to how living environment factors
are considered in determining personal care ser-
vices.

*  To update outdated WAC references.

* To otherwise update and clarify elements of the
CARE tool.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-106-0010 and 388-106-0130.

Statutory Authority for Adoption: RCW 74.08.090,
74.09.520.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest; and that
state or federal law or federal rule or a federal deadline for
state receipt of federal funds requires immediate adoption of
arule.

Reasons for this Finding: The department is proceeding
with the permanent rule process. A public hearing was held
on September 24, 2013. This emergency is being requested
so that the rule implementation coincides with the necessary
enhancements to the department's assessment instrument
(CARE) effective September 30, 2013. This CR-103E super-
sedes the CR-103E filed as WSR 13-14-006 on June 20,
2013.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 2, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 2, Repealed 0.

Date Adopted: September 27, 2013.

Katherine I. Vasquez
Rules Coordinator

Reviser's note: The material contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 13-21 issue of the Register.

Emergency
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WSR 13-20-079
EMERGENCY RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed September 30, 2013, 8:34 a.m., effective October 1, 2013]

Effective Date of Rule: October 1, 2013.

Purpose: The department is amending the following
WAC:s to implement annual adjustments to standards for the
Washington Basic Food program: WAC 388-450-0185 What
income deductions does the department allow when deter-
mining if I am eligible for food benefits and the amount of my
monthly benefits?, 388-450-0190 How does the department
figure my shelter cost income deduction for Basic Food?,
388-450-0195 Does the department use my utility costs when
calculating my Basic Food or WASHCAP benefits?, 388-
478-0060 What are the income limits and maximum benefit
amounts for Basic Food?, and 388-492-0070 How are my
WASHCAP food benefits calculated?

Citation of Existing Rules Affected by this Order:
Amending WAC 388-450-0185, 388-450-0190, 388-450-
0195, 388-478-0060, and 388-492-0070.

Statutory Authority for Adoption: RCW 74.04.005,
74.04.050, 74.04.055, 74.04.057, 74.04.500, 74.04.510,
74.08.090, 74.08A.120.

Other Authority: United States Department of Agricul-
ture, Food and Nutrition Service (FNS), per supplemental
nutrition assistance program (SNAP) Administrative Notice
13-26: SNAP - Fiscal Year (FY) 2014 Cost-of-Living
Adjustments (COLAS) and ARRA Sunset Impact on Allot-
ments dated August 2, 2013, and USDA SNAP 10-6-WA-
SUA dated August 8, 2013, approving the proposed SUA.

Under RCW 34.05.350 the agency for good cause finds
that state or federal law or federal rule or a federal deadline
for state receipt of federal funds requires immediate adoption
of a rule.

Reasons for this Finding: The proposed amendments
update Basic Food standards for federal FY 2014 in order to
comply with requirements of the United States Department of
Agriculture, FNS, per SNAP Administrative Notice 13-26:
SNAP - FY 2014 COLAS and ARRA Sunset Impact on
Allotments dated August 2, 2013, and USDA SNAP 10-6-
WA-SUA dated August 8, 2013, approving the proposed
SUA.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 5, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 5, Repealed 0.

Emergency
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Date Adopted: September 23, 2013.
Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 12-24-018,
filed 11/27/12, effective 12/28/12)

WAC 388-450-0185 What income deductions does
the department allow when determining if I am eligible
for food benefits and the amount of my monthly benefits?
We determine if your assistance unit (AU) is eligible for
Basic Food and calculate your monthly benefits according to
requirements of the Food and Nutrition Act of 2008 and fed-
eral regulations related to the supplemental nutrition assis-
tance program (SNAP).

These federal laws allow us to subtract only the follow-
ing amounts from your AU's total monthly income to deter-
mine your countable monthly income under WAC 388-450-
0162:

(1) A standard deduction based on the number of eligible
people in your AU under WAC 388-408-0035:

Eligible
AU members Standard deduction
1 $((+49)) 152
2 $((+49)) 152
3 $((+49)) 152
4 $((+60)) 163
5 $((#87) 191
6 or more $((244)) 219

(2) Twenty percent of your AU's gross earned income
(earned income deduction);

(3) Your AU's expected monthly dependent care expense
needed for an AU member to:

(a) Keep work, look for work, or accept work;

(b) Attend training or education to prepare for employ-
ment; or

(¢) Meet employment and training requirements under
chapter 388-444 WAC.

(4) Medical expenses over thirty-five dollars a month
owed or anticipated by an elderly or disabled person in your
AU as allowed under WAC 388-450-0200.

(5) A portion of your shelter costs as described in WAC
388-450-0190.

AMENDATORY SECTION (Amending WSR 13-11-103,
filed 5/20/13, effective 6/20/13)

WAC 388-450-0190 How does the department figure
my shelter cost income deduction for Basic Food? The
department calculates your shelter cost income deduction as
follows:

(1) First, we add up the amounts your assistance unit
(AU) must pay each month for shelter. We do not count any
overdue amounts, late fees, penalties or mortgage payments
you make ahead of time as an allowable cost. We count the
following expenses as an allowable shelter cost in the month
the expense is due:
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(a) Monthly rent, lease, and mortgage payments;

(b) Property taxes;

(c) Homeowner's association or condo fees;

(d) Homeowner's insurance for the building only;

(e) Utility allowance your AU is eligible for under WAC
388-450-0195;

(f) Out-of-pocket repairs for the home if it was substan-
tially damaged or destroyed due to a natural disaster such as
a fire or flood;

(g) Expense of a temporarily unoccupied home because
of employment, training away from the home, illness, or
abandonment caused by a natural disaster or casualty loss if
your:

(1) AU intends to return to the home;

(i1) AU has current occupants who are not claiming the
shelter costs for Basic Food purposes; and

(iii) AU's home is not being leased or rented during your
AU's absence.

(2) Second, we subtract all deductions your AU is eligi-
ble for under WAC 388-450-0185 (1) through (4) from your
AU's gross income. The result is your AU's ((ret)) countable
income.

(3) Finally, we subtract one-half of your AU's ((ret))
countable income from your AU's total shelter costs. The
result is your excess shelter costs. Your AU's shelter cost
deduction is the excess shelter costs:

(a) Up to a maximum of four hundred ((sixty-nine)) sev-
enty-eight dollars if no one in your AU is elderly or disabled;
or

(b) The entire amount if an eligible person in your AU is
elderly or disabled, even if the amount is over four hundred
((sixty-nine)) seventy-eight dollars.
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AMENDATORY SECTION (Amending WSR 11-24-027,
filed 12/1/11, effective 1/1/12)

WAC 388-450-0195 Does the department use my
utility costs when calculating my Basic Food or WASH-
CAP benefits? (1) We use a standard utility allowance
(SUA) of ((three-hundred-ninety-feur)) four hundred nine
dollars instead of your actual utility costs when we determine
your assistance unit's:

(a) Monthly benefits under WAC 388-492-0070 if you
receive WASHCAP; or

(b) Shelter cost income deduction under WAC 388-450-
0190 for Basic Food.

(2) We considered the average cost of the following util-
ities to determine the value of the SUA:

(a) Heating and cooling fuel such as electricity, oil, or
gas;

(b) Electricity;

(c) Water and sewer;

(d) Well or septic tank installation/maintenance;

(e) Garbage/trash collection; and

(f) Telephone service.

(3) The department uses the SUA if you have utility
costs separate from your rent or mortgage payment or if you
receive a low income home energy assistance program
(LIHEAP) benefit during the year.

AMENDATORY SECTION (Amending WSR 12-24-018,
filed 11/27/12, effective 12/28/12)

WAC 388-478-0060 What are the income limits and
maximum benefit amounts for Basic Food? If your assis-
tance unit (AU) meets all other eligibility requirements for
Basic Food, your AU must have income at or below the limits
in column B and C to get Basic Food, unless you meet one of
the exceptions listed below. The maximum monthly food
assistance benefit your AU could receive is listed in column
D.

EFFECTIVE ((#6-+-2064+2)) 10-1-2013

Column A Column B Column C Column D Column E
Number of Eligible AU Maximum Gross Maximum Net Maximum 165% of
Members Monthly Income Monthly Income Allotment Poverty Level
1 $((H2H)) $((931)) $200 $((1536))
1.245 958 1.580
2 ((1:649)) ((1:264)) 367 ((Z:08}))
1.681 1.293 2,133
3 ((2:069)) ((1:594)) 526 ((Z629))
2.116 1.628 2.686
4 ((Z:499)) ((1924)) 668 ((35+79))
2,552 1.963 3.239
5 (Z92%) (Z254) 793 (3H4))
2.987 2,298 3.791
6 ((3:356)) ((Z584)) 952 ((4:259))
3423 2.633 4344
7 ((3:785)) (Z5H)) 1,052 ((4:863))
3.858 2.968 4.897
[27] Emergency
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Column A Column B Column C Column D Column E
Number of Eligible AU Maximum Gross Maximum Net Maximum 165% of
Members Monthly Income Monthly Income Allotment Poverty Level
8 ((4:244)) ((3241)) 1,202 ((5:349))
4294 3303 5.450
9 ((4:643)) (35H) 1,352 ((5:893))
4,730 3,638 6,003
10 ((5:672)) ((3:964)) 1,502 ((6:438))
5,166 3,973 6.556
Each Additional Member +((429)) +((330)) +150 +((54%))
436 335 553
Exceptions: (a) Multiplying your net income by thirty percent and

(1) If your AU is categorically eligible as under WAC
388-414-0001, your AU does not have to meet the gross or
net income standards in columns B and C. We do budget your
AU's income to decide the amount of Basic Food your AU
will receive.

(2) If your AU includes a member who is sixty years of
age or older or has a disability, your income must be at or
below the limit in column C only.

(3) If you are sixty years of age or older and cannot buy
and cook your own meals because of a permanent disability,
we will use column E to decide if you can be a separate AU.

(4) If your AU has zero income, your benefits are the
maximum allotment in column D, based on the number of eli-
gible members in your AU.

AMENDATORY SECTION (Amending WSR 11-13-028,
filed 6/7/11, effective 7/1/11)

WAC 388-492-0070 How are my WASHCAP food
benefits calculated? We calculate your food benefits as fol-
lows:

(1) We begin with your gross income.

(2) We subtract the current standard deduction for one
person under WAC 388-450-0185 from your gross income to
get your countable income.

(3) We figure your shelter cost based on information we
receive from the Social Security Administration (SSA),
unless you report a change as described under WAC 388-
492-0080. If you pay:

(a) Three hundred dollars or more a month for shelter,
we use ((three-hundred-eighty)) four hundred dollars as your
shelter cost; or

(b) Less than three hundred dollars for shelter, we use
((one-hundred-ninety-five)) two hundred and ten dollars as
your shelter cost; and

(c) We add the current standard utility allowance under
WAC 388-450-0195 to determine your total shelter cost.

(4) We figure your shelter deduction by subtracting one
half of your countable income from your shelter cost.

(5) We figure your net income by subtracting your shel-
ter deduction from your countable income and rounding the
resulting figure up from fifty cents and down from forty-nine
cents to the nearest whole dollar.

(6) We figure your WASHCAP food benefits (allotment)
by:
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rounding up to the next whole dollar; and

(b) Subtracting the result from the maximum allotment
under WAC 388-478-0060.

(c) If you are eligible for WASHCAP, you will get at
least the minimum monthly benefit for Basic Food under
WAC 388-412-0015.

WSR 13-20-080
EMERGENCY RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed September 30, 2013, 8:35 a.m., effective October 1, 2013]

Effective Date of Rule: October 1, 2013.

Purpose: Effective October 1, 2013, the department is
amending rules in Title 388 WAC to remove medical refer-
ences. 2E2SHB 1738, Laws of 2011, designated the health
care authority (HCA) as the single state agency responsible
for the administration and supervision of Washington's med-
ical assistance programs. HCA is recodifying medical assis-
tance program rules at Title 182 WAC, effective October 1,
2013. Accordingly, the department must eliminate corre-
sponding rules under Title 388 WAC.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-406-0005, 388-406-0035, 388-406-
0045, 388-406-0055, 388-418-0005, 388-424-0010, 388-
436-0030, 388-450-0015, 388-450-0025, 388-450-0040,
388-450-0156, 388-450-0162, 388-450-0170, 388-472-0005,
and 388-473-0010.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.055, 74.04.500, 74.04.510, 74.08.090, and 74.080A..-
120 [74.08A.120].

Other Authority: 2E2SHB 1738, chapter 15, Laws of
2011.

Under RCW 34.05.350 the agency for good cause finds
that state or federal law or federal rule or a federal deadline
for state receipt of federal funds requires immediate adoption
of arule.

Reasons for this Finding: The amendments remove med-
ical references in the WAC:s listed above. More specifically,
2E2SHB 1738, Laws of 2011, designated the HCA as the sin-
gle state agency responsible for the administration and super-
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vision of Washington's medical assistance programs. DSHS
has been working with HCA to repeal medical assistance pro-
gram rules under Title 388 WAC in support of HCA's efforts
to recodify medical assistance program rules under Title 182
WAC. HCA is recodifying medical assistance program rules
at Title 182 WAC, effective October 1, 2013. Accordingly,
the department must eliminate corresponding rules under
Title 388 WAC.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 15,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 15, Repealed 0.

Date Adopted: September 19, 2013.

Katherine I. Vasquez
DSHS

Reviser's note: The material contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 13-21 issue of the Register.

WSR 13-20-085
EMERGENCY RULES
HEALTH CARE AUTHORITY
(Medicaid Program)
[Filed September 30, 2013, 11:05 a.m., effective October 1, 2013]

Effective Date of Rule: October 1, 2013.

Purpose: The health care authority (HCA) needs to
amend rules, create new rules in order to implement new fed-
eral regulations under the federal Patient Protection and
Affordable Care Act. This filing is to correctly reference
rules that are final October 2013 in the long-term care medi-
cal rule.

Citation of Existing Rules Affected by this Order:
Amending WAC 182-507-0125, 182-513-1301, 182-513-
1305, 182-513-1315, 182-513-1325, 182-513-1330, 182-
513-1340, 182-513-1345, 182-513-1350, 182-513-1363,
182-513-1364, 182-513-1365, 182-513-1366, 182-513-1367,
182-513-1380, 182-513-1395, 182-513-1400, 182-513-1405,
182-513-1415, 182-513-1425, 182-513-1430, 182-513-1450,
182-513-1455, 182-515-1500, 182-515-1506, 182-515-1507,
182-515-1508, 182-515-1509, 182-515-1510, 182-515-1511,
182-515-1512, 182-515-1513, 182-515-1514, 182-516-0001,
182-516-0100, 182-516-0200, 182-516-0201, and 182-516-
0300.

Statutory Authority for Adoption: RCW 41.05.021,
chapter 74.39 RCW.
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Other Authority: Patient Protection and Affordable Care
Act established under Public Law 111-148; and Code of Fed-
eral Regulations at 42 C.F.R. § 431, 435, and 457, and at 45
C.F.R. § 155. Section 1917 of the Social Security Act.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest; and that
state or federal law or federal rule or a federal deadline for
state receipt of federal funds requires immediate adoption of
arule.

Reasons for this Finding: Over the last year the agency
has been working diligently with client advocates and other
stakeholders in crafting the new rules to implement the provi-
sions of the Affordable Care Act, including the expansion of
medicaid. Although the permanent rule-making process is
nearing completion, the permanent rules will not be effective
by the October 1, 2013, deadline due in part to the anticipated
receipt of final federal rules governing this process. Hence
the need for the emergency adoption of these rules, while the
permanent rule-making process is completed.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 38, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 38, Amended 0, Repealed 0.

Date Adopted: September 30, 2013.

Kevin M. Sullivan
Rules Coordinator

AMENDATORY SECTION (Amending WSR 12-13-056,
filed 6/15/12, effective 7/1/12)

WAC 182-507-0125 State-funded long-term care ser-
vices program. (1) The state-funded long-term care services
program is subject to caseload limits determined by legisla-
tive funding. Services cannot be authorized for eligible per-
sons prior to a determination by the aging and ((disabilityser-
viees)) long-term supports administration (((ABPSAY))
(ALTSA) that caseload limits will not be exceeded as a result
of the authorization.

(2) Long-term care services are defined in this section as
services provided in one of the following settings:

(a) In a person's own home, as described in WAC 388-
106-0010;

(b) Nursing facility, as defined in WAC 388-97-0001;

(c) Adult family home, as defined in RCW 70.128.010;
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(d) Assisted living facility, as described in WAC ((388-
513-1364)) 182-513-1301;

(e) Enhanced adult residential care facility, as described
in WAC ((388-543-1364)) 182-513-1301;

(f) Adult residential care facility, as described in WAC
((388-513-1364)) 182-513-1301.

(3) Long-term care services will be provided in one of
the facilities listed in subsection (2)(b) through (f) of this sec-
tion unless nursing facility care is required to sustain life.

(4) To be eligible for the state-funded long-term care ser-
vices program described in this section, an adult nineteen
years of age or older must meet all of the following condi-
tions:

(a) Meet the general eligibility requirements for medical
programs described in WAC ((388-503-0505)) 182-503-
0505 (2) and (3)(a), (b), (e), and (f);

(b) Reside in one of the settings described in subsection
(2) of this section;

(c) Attain institutional status as described in WAC ((388-
513-1320)) 182-513-1320;

(d) Meet the functional eligibility described in WAC
388-106-0355 for nursing facility level of care;

(e) Not have a penalty period due to a transfer of assets
as described in WAC ((388-5131363, 3885131364, 388-
5431365and 388-513-1366)) 182-513-1363, 182-513-
1364, or 182-513-1365;

(f) Not have equity interest in a primary residence more
than the amount described in WAC ((388-5131356
Htd)) 182-513-1350; and

(g) Any annuities owned by the adult or spouse must
meet the requirements described in chapter ((388-561)) 182-
516 WAC.

(5) An adult who is related to the supplemental security
income (SSI) program as described in WAC ((388-475-
08650)) 182-512-0050 (1), (2), and (3) must meet the financial
requirements described in WAC ((388-5431325;388-513-
1330;-and 388-513-1350)) 182-513-1315.

(6) An adult who does not meet the SSI-related criteria in
subsection (2) of this section may be eligible under the family
institutional medical program rules described in WAC ((388-
505-0250-0r-388-505-0255)) 182-514-0230.

(7) An adult who is not eligible for the state-funded long-
term care services program under categorically needy (CN)
rules may qualify under medically needy (MN) rules
described in:

(a) WAC ((388-513-1395)) 182-513-1395 for adults
related to SSI; or

(b) WAC ((388-505-0255)) 182-514-0255 for adults up
to age twenty-one related to family institutional medical.

(8) All adults qualifying for the state-funded long-term
care services program will receive CN scope of medical cov-
erage described in WAC ((388-564-6060)) 182-500-0020.

(9) The department determines how much an individual
is required to pay toward the cost of care using the following
rules:

(a) For an SSl-related individual residing in a nursing
home, see rules described in WAC ((388-513-1380)) 182-
513-1380.
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(b) For an SSI-related individual residing in one of the
other settings described in subsection (2) of this section, see
rules described in WAC ((388-545-1565)) 182-515-1505.

(c) For an individual eligible under the family institu-
tional program, see WAC ((388-505-0265)) 182-514-0265.

(10) A person is not eligible for state-funded long-term
care services if that person entered the state specifically to
obtain medical care.

(11) A person eligible for the state-funded long-term
care services program is certified for a twelve month period.

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-513-1301 Definitions related to long-term
care (LTC) services. This section defines the meaning of
certain terms used in chapters ((388-543)) 182-513 and
((388-515)) 182-515 WAC. Within these chapters, institu-
tional, waiver, and hospice services are referred to collec-
tively as LTC services. Other terms related to LTC services
that also apply to other programs are found in the sections in
which they are used.

Additional medical definitions that are not specific to
LTC services can be found in WAC 182-500-0005 through
182-500-0110 Medical definitions.

Definitions of terms used in certain rules that regulate
LTC programs are as follows:

"Adequate consideration' means the reasonable value
of the goods or services received in exchange for transferred
property approximates the reasonable value of the property
transferred.

" Alternate living facility (ALF)" means one of the fol-
lowing community residential facilities that are contracted
with the department to provide certain services:

(1) Adult family home (AFH), a licensed family home
that provides its residents with personal care and board and
room for two to six adults unrelated to the person(s) provid-
ing the care. Licensed as an adult family home under chapter
70.128 RCW.

(2) Adult residential care facility (ARC) (formerly
known as a CCF) is a licensed facility that provides its resi-
dents with shelter, food, household maintenance, personal
care and supervision. Licensed as an assisted living under
chapter 18.20 RCW.

(3) Adult residential rehabilitation center (ARRC)
described in WAC 388-865-0235 or adult residential treat-
ment facility (ARTF) described in WAC 388-865-0465 are
licensed facilities that provides their residents with twenty-
four hour residential care for impairments related to mental
illness.

(4) Assisted living facility (AL), a licensed facility for
aged and disabled low-income persons with functional dis-
abilities. COPES eligible clients are often placed in assisted
living. Licensed as an assisted living facility under chapter
18.20 RCW.

(5) ((Pivistenof)) Developmental disabilities (((BDPB)))

administration (DDA) group home (GH), a licensed facility
that provides its residents with twenty-four hour supervision.

Depending on the size, a (BBP)) DDA group home may be
licensed as an adult family home under chapter 70.128 RCW
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or an assisted living facility under chapter 18.20 RCW.
Group homes provide community residential instruction,
supports, and services to two or more clients who are unre-
lated to the provider.

(6) Enhanced adult residential care facility (EARC), a
licensed facility that provides its residents with those services
provided in an ARC, in addition to those required because of
the client's special needs. Licensed as an assisted living facil-
ity under chapter 18.20 RCW.

"Authorization date" means the date payment begins
for long-term care services described in WAC 388-106-0045.

"CARE assessment" means the evaluation process
defined in chapter 388-106 WAC used by a department des-
ignated social services worker or a case manager to determine
the client's need for long-term care services.

"Clothing and personal incidentals (CPI)" means the
cash payment issued by the department for clothing and per-
sonal items for individuals living in an ALF described in
WAC ((388-478-0045)) 182-515-1500 or medical institution
described in WAC ((388-478-6046)) 182-513-1300.

"Community options program entry system
(COPES)" means a medicaid waiver program described in
chapter 388-106 WAC that provides an aged or disabled per-
son assessed as needing nursing facility care with the option
to remain at home or in an alternate living facility (ALF).

"Community spouse (CS)" means a person who:

(1) Does not reside in a medical institution; and

(2) Is legally married to a client who resides in a medical
institution or receives services from a home and community-
based (HCB) waiver program. A person is considered mar-
ried if not divorced, even when physically or legally sepa-
rated from his or her spouse.

"Community spouse excess shelter" means the excess
shelter standard is used to calculate whether a community
spouse qualifies for the community spouse maintenance
allowance because of high shelter costs. The federal maxi-
mum standard that is used to calculate the amount is found at:
http://www.dshs.wa.gov/manuals/eaz/sections/LongTerm
Care/LTCstandardspna.shtml.

"Community spouse income and family allocation"
means:

(1) The community spouse income standard is used
when there is a community spouse. It is used when determin-
ing the total allocation for the community spouse from the
institutional spouse's income.

(2) The family allocation income standard is used when
a dependent resides with the community spouse. This amount
is deducted from an institutional spouse's payment for their
cost of care to help support the dependent. The federal maxi-
mum standard that is used to calculate the amount can be
found at: http://www.dshs.wa.gov/manuals/eaz/sections/
LongTermCare/LTCstandardspna.shtml.

"Community spouse maintenance allocation" means
an amount deducted from an institutional spouse's payment
toward their cost of care in order for the community spouse to
have enough income to pay their shelter costs. This is a com-
bination of the community spouse income allocation and the
community spouse excess shelter calculation. The federal
maximum standard that is used to calculate the amount can be
found at:
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"Community spouse resource allocation (CSRA)"
means the resource amount the community spouse is allowed.
A community spouse resource evaluation is completed to
determine if the standard is more than the state standard up to
the federal community spouse transfer maximum standard.

"Community spouse resource evaluation'" means a
review of the couple owned at the start of the current period
of institutional status. This review may result in a resource
standard for the community spouse that is higher than the
state standard.

"Community spouse transfer maximum" means the
federal maximum standard that is used to determine the com-
munity spouse resource allocation (CSRA). This standard is
found at: http://www.dshs.wa.gov/manuals/eaz/sections/
LongTermCare/LTCstandardspna.shtml.

"((bbP)) DDA waiver" means medicaid waiver pro-
grams described in chapter 388-845 WAC that provide home
and community-based services as an alternative to an inter-
mediate care facility for the intellectually disabled (ICF-ID)
to persons determined eligible for services from ((BBD))
DDA.

"Dependent" means an individual who is financially
dependent upon another for his well being as defined by
financial responsibility regulations for the program. For the
purposes of long-term care, rules allow allocation in post eli-
gibility to a dependent. If the dependent is eighteen years or
older and being claimed as a dependent for income tax pur-
poses, a dependent allocation can be considered. This can
include an adult child, a dependent parent or a dependent sib-
ling.

"Equity" means the equity of real or personal property
is the fair market value (see definition below) less any
encumbrances (mortgages, liens, or judgments) on the prop-
erty.

"Exception to rule (ETR)" means a waiver by the sec-
retary's designee to a department policy for a specific client
experiencing an undue hardship because of the policy. The
waiver may not be contrary to law.

"Fair market value (FMV)" means the price an asset
may reasonably be expected to sell for on the open market at
the time of transfer or assignment.

"Federal benefit rate (FBR)" means the basic benefit
amount the Social Security administration (SSA) pays to cli-
ents who are eligible for the supplemental security income
(SSI) program.

"Home and community based services" (HCBS)
means services provided in the home or a residential setting
to individuals assessed by the department.

"Home and community based (HCB) waiver pro-
grams' means section 1915(c) of the Social Security Act
enables states to request a waiver of applicable federal med-
icaid requirements to provide enhanced community support
services to those medicaid beneficiaries who would other-
wise require the level of care provided in a hospital, nursing
facility or intermediate care facility for the intellectually dis-
abled (ICF-ID).

"Initial eligibility" means part one of institutional med-
ical eligibility for long-term care services. Once resource and
general eligibility is met, the gross nonexcluded income is
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compared to three hundred percent of the federal benefit rate
(FBR) for a determination of CN or MN coverage.

"Institutional services" means services paid for by
medicaid or state funds and provided in a medical institution,
through a home and community based (HCB) waiver or pro-
gram of all-inclusive care for the elderly (PACE).

"Institutional status' means what is described in WAC
((388-513-1320)) 182-513-1320.

"Institutionalized client" means a client who has
attained institutional status as described in WAC ((388-543-
1320)) 182-513-1320.

"Institutionalized spouse" means legally married per-
son who has attained institutional status as described in chap-
ter ((388-543)) 182-513 WAC, and receives services in a
medical institution or from a home and community based
waiver program described in chapters ((388-543)) 182-513
and ((388-515)) 182-515 WAC. A person is considered mar-
ried if not divorced, even when physically or legally sepa-
rated from his or her spouse.

"Legally married" means persons legally married to
each other under provision of Washington state law. Wash-
ington recognizes other states' legal and common-law mar-
riages. Persons are considered married if they are not
divorced, even when they are physically or legally separated.

"Likely to reside" means a determination by the depart-
ment that a client is reasonably expected to remain in a med-
ical institution for thirty consecutive days. Once made, the
determination stands, even if the client does not actually
remain in the facility for that length of time.

"Look-back period" means the number of months prior
to the month of application for LTC services that the depart-
ment will consider for transfer of assets.

"Maintenance needs amount" means a monthly
income amount a client keeps as a personal needs allowance
or that is allocated to a spouse or dependent family member
who lives in the client's home. (See community spouse main-
tenance allocation and community spouse income and family
allocation.)

"Medicaid personal care (MPC)" means a medicaid
state plan program authorized under RCW 74.09.520. Clients
eligible for this program may receive personal care in their
own home or in a residential facility. Financial eligibility is
based on a client receiving a noninstitutional categorically
needy (CN) medical program.

"Noninstitutional medical assistance" means any
medical benefits or programs not authorized under chapter
((388-513)) 182-513 or ((388-515)) 182-515 WAC. The
exception is WAC ((388-513-1365)) 182-513-1305 noninsti-
tutional SSl-related clients living in an ALF.

"Participation" means the amount a client is responsi-
ble to pay each month toward the total cost of care they
receive each month. It is the amount remaining after subtract-
ing allowable deductions and allocations from available
monthly income. Individuals receiving services in an ALF
pay room and board in addition to calculated participation.
Participation is the result of the post-eligibility process used
in institutional and HCB waiver eligibility.

"Penalty period" means a period of time for which a
client is not eligible to receive LTC services due to asset
transfers.
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"Personal needs allowance (PNA)" means a standard
allowance for clothing and other personal needs for long-
term care clients who live in a medical institution or alternate
living facility, or at home.

"Short stay' means a person who has entered a medical
institution but is not likely to remain institutionalized for
thirty consecutive days.

"Special income level (SIL)" means the monthly
income standard for the categorically needy (CN) program
that is three hundred percent of the SSI federal benefit rate
(FBR).

"Spousal impoverishment" means financial provisions
to protect income and assets of the noninstitutional (commu-
nity spouse) through income and resource allowances. The
spousal allocation process is used to discourage the impover-
ishment of a spouse due to the need for LTC services by their
husband or wife. That law and those that have extended and/
or amended it are referred to as spousal impoverishment leg-
islation. (Section 1924 of the Social Security Act.)

"State spousal resource standard" means minimum
resource standard allowed for a community spouse. (See
community spouse resource transfer maximum.)

"Swing bed" means a bed in a critical access hospital
that is contracted to be used as either a hospital or a nursing
facility bed based on the need of the individual.

"Third party resource (TPR)" means a resource where
the purpose of the payment is for payment of assistance of
daily living or medical services or personal care. Third party
resources are described in WAC 182-501-0200. The depart-
ment is considered the payer of last resort as described in
WAC 182-502-0100.

"Transfer of a resource or asset" means changing
ownership or title of an asset such as income, real property, or
personal property by one of the following:

(1) An intentional act that changes ownership or title; or

(2) A failure to act that results in a change of ownership
or title.

"Transfer date for real property or interest in real
property" means:

(1) The date of transfer for real property is the day the
deed is signed by the grantor if the deed is recorded; or

(2) The date of transfer for real property is the day the
signed deed is delivered to the grantee.

"Transfer month" means the calendar month in which
resources were legally transferred.

"Uncompensated value" means the fair market value
(FMV) of an asset at the time of transfer minus the value of
compensation the person receives in exchange for the asset.

"Undue hardship" means the person is not able to meet
shelter, food, clothing, or health needs. Clients who are
denied or terminated from LTC services due to a transfer of
asset penalty or having excess home equity may apply for an
undue hardship waiver based on criteria described in WAC
((388-513-1367)) 182-513-1367.

"Value of compensation received" means the consid-
eration the purchaser pays or agrees to pay. Compensation
includes:

(1) All moneys, real or personal property, food, shelter, or
services the person receives under a legally enforceable pur-
chase agreement whereby the person transfers the asset; and
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(2) The payment or assumption of a legal debt the seller
owes in exchange for the asset.

"Veterans benefits" means different types of benefits
paid by the federal Department of Veterans Affairs (VA).
Some may include additional allowances for:

(1) Aid and attendance for an individual needing regular
help from another person with activities of daily living;

(2) "Housebound" for an individual who, when without
assistance from another person, is confined to the home;

(3) Improved pension, the newest type of VA disability
pension, available to veterans and their survivors whose
income from other sources (including service connected dis-
ability) is below the improved pension amount;

(4) Unusual medical expenses (UME), determined by the
VA based on the amount of unreimbursed medical expenses
reported by the person who receives a needs-based benefit.
The VA can use UME to reduce countable income to allow
the person to receive a higher monthly VA payment, a one-
time adjustment payment, or both;

(5) Dependent allowance veteran's payments made to, or
on behalf of, spouses of veterans or children regardless of
their ages or marital status. Any portion of a veteran's pay-
ment that is designated as the dependent's income is count-
able income to the dependent; or

(6) Special monthly compensation (SMC). Extra benefit
paid to a veteran in addition to the regular disability compen-
sation to a veteran who, as a result of military service,
incurred the loss or loss of use of specific organs or extremi-
ties.

"Waiver programs/services" means programs for
which the federal government authorizes exceptions to fed-
eral medicaid rules. Such programs provide to an eligible cli-
ent a variety of services not normally covered under medic-
aid. In Washington state, home and community based (HCB)
waiver programs are authorized by the ((divisten-ef)) devel-
opmental disabilities (((BPP))) administration (DDA), or
home and community services (HCS).

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-513-1305 Determining eligibility for non-
institutional medical assistance in an alternate living
facility (ALF). This section describes how the department
defines the monthly income standard and uses it to determine
eligibility for noninstitutional medical assistance for a client
who lives in a department-contracted ALF. Refer to WAC
((388-478-0045)) 182-515-1500 for the personal needs
allowance (PNA) amount that applies in this rule.

(1) The eligibility criteria for noninstitutional medical
assistance in an ALF follows SSI-related medical rule
described in WAC 182-512-0050 through 182-512-0960
with the exception of the higher medical standard based on
the daily rate described in subsection (3) of this section.

(2) Alternate living facilities (AEHHYHAEDY)) (ALF)
include the following:

(a) An adult family home (AFH), a licensed family home
that provides its residents with personal care and board and
room for two to six adults unrelated to the person(s) provid-
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ing the care. Licensed as an adult family home under chapters
70.128 RCW and 388-76 WAC;

(b) An adult residential care facility (ARC) (formally
known as a CCF) is a licensed facility that provides its resi-
dents with shelter, food, household maintenance, personal
care and supervision. Licensed as an assisted living facility
under chapters 18.20 RCW and 388-78A WAC;

(¢c) An adult residential rehabilitation center (ARRC)
described in WAC 388-865-0235 or adult residential treat-
ment facility (ARTF) described in WAC 388-865-0465.
These are licensed facilities that provide its residents with
twenty-four hour residential care for impairments related to
mental illness;

(d) Assisted living facility (AL), a licensed facility for
aged and disabled low-income persons with functional dis-
abilities. COPES eligible clients are often placed in assisted
living. Licensed as an assisted living facility under chapters
18.20 RCW and 388-78A WAC;

(e) ((Ptvistenef)) Developmental disabilities (((BBBY))

administration (DDA) group home (GH), a licensed facility
that provides its residents with twenty-four hour supervision.

Depending on size of a (BBB)) DDA group home may be
licensed as an adult family home under chapter 70.128 RCW
or a boarding home under chapter 18.20 RCW. Group home
means a residence that is licensed as either an assisted living
facility or an adult family home by the department under
chapters 388-78A or 388-76 WAC. Group homes provide
community residential instruction, supports, and services to
two or more clients who are unrelated to the provider; and

(f) Enhanced adult residential care facility (EARC), a
licensed facility that provides its residents with those services
provided in an ARC, in addition to those required because of
the client's special needs. Licensed as an assisted living facil-
ity under chapter 18.20 RCW.

(3) The monthly income standard for noninstitutional
medical assistance under the categorically needy (CN) pro-
gram has two steps:

(a) The gross nonexcluded monthly income cannot
exceed the special income level (SIL) which is three hundred
percent of the federal benefit rate (FBR); and

(b) The countable income cannot be greater than the
department contracted daily rate times thirty-one days, plus
the thirty-eight dollars and eighty-four cents PNA/CPI
described in WAC ((388-478-6045)) 182-513-1300.

(4) The monthly income standard for noninstitutional
medical assistance under the medically needy (MN) program
equals the private facility daily rate times thirty one days,
plus the thirty-eight dollars and eight-four cents PNA/CPI
described in WAC ((388-478-0045)) 182-513-1300. Follow
MN rules described in chapter 182-519 WAC.

(5) The department approves CN noninstitutional medi-
cal assistance for a period of up to twelve months for a client
who is SSI-related as described in WAC 182-512-0050, if:

(a) The client's nonexcluded resources do not exceed the
standard described in WAC ((388-543-1356)) 182-513-
1350(1); and

(b) The client's nonexcluded income does not exceed the
CN standard described in subsection (3) of this section. SSI-
related program as described in chapter 182-512 WAC.
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(6) The department approves MN noninstitutional medi-
cal assistance for a period of months described in chapter
182-504 WAC for an SSI-related client, if:

(a) The client's nonexcluded resources do not exceed the

standard described in WAC ((388-543-1350)) 182-513-

1350(1); and

(b) The client satisfies any spenddown liability as
described in chapter 182-519 WAC.

(7) The department determines eligibility for a cash grant
for individuals residing in an alternate living facility using
the following program rules:

(a) WAC 388-400-0005 temporary assistance for needy
families (TANF);

(b) WAC 388-400-0060 aged, blind, disabled (ABD)
cash benefit;

(c) WAC 388-400-0030 refugee assistance.

(8) The client described in subsection (7) residing in an
adult family home (AFH) receives a grant based on a pay-
ment standard described in WAC 388-478-0033 due to an
obligation to pay shelter costs to the adult family home. The
client keeps a CPI/PNA in the amount of thirty-eight dollars
and eighty-four cents described in WAC ((388-478-0045))
182-515-1500 and pays the remainder of the grant to the adult
family home as room and board.

(9) The client described in subsection (7) residing in an
ALF described in subsection((s)) (2)(b), (c), (d), (e), (f) or (g)
(all ((nenadultfamilyheme)) residential settings other than
an adult family home) keeps the thirty-eight dollars and
eighty-four cents CPI amount based on WAC ((388-478-
0045)) 182-515-1500.

(10) The client described in subsection (3) of this section
and receiving medicaid personal care (MPC) from the depart-
ment keeps sixty-two dollars and seventy-nine cents as a
PNA and pays the remainder of their income to the ALF for
room and board and personal care.

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-513-1315 Eligibility for long-term care
(institutional, waiver, and hospice) services. This section
describes how the department determines a client's eligibility
for medical for clients residing in a medical institution, on a
waiver, or receiving hospice services under the categorically
needy (CN) or medically needy (MN) programs. Also
described are the eligibility requirements for these services
under the aged, blind, or disabled (ABD) cash assistance,
medical care services (MCS) and the state funded long-term
care services program described in subsection (11).

(1) To be eligible for long-term care (LTC) services
described in this section, a client must:

(a) Meet the general eligibility requirements for medical
programs described in WAC 182-503-0505 ((2)ard-3)a)
through<(g)));

(b) Attain institutional status as described in WAC
((388-513-1326)) 182-513-1320;

(c) Meet functional eligibility described in chapter 388-
106 WAC for home and community services (HCS) waiver
and nursing facility coverage; or
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(d) Meet criteria for ((divisien—of)) developmental dis-
abilities (((PPP))) administration (DDA) assessment under
chapter 388-828 WAC for (BBB)) DDA waiver or institu-
tional services;

(e) Not have a penalty period of ineligibility as described
in WAC ((388-513-1363,388-513-1364;-0r 388-513-1365))
182-513-1363, 182-513-1364. or 182-513-1365;

(f) Not have equity interest in their primary residence
greater than the home equity standard described in WAC
((388-513-1350)) 182-513-1350; and

(g) Must disclose to the state any interest the applicant or
spouse has in an annuity and meet annuity requirements
described in chapter ((388-561)) 182-516 WAC:

(1) This is required for all institutional or waiver services
and includes those individuals receiving supplemental secu-
rity income (SSI).

(i1) A signed and completed eligibility review for long
term care benefits or application for benefits form can be
accepted for SSI individuals applying for long-term care ser-
vices.

(2) To be eligible for institutional, waiver, or hospice
services under the CN program, a client must either:

(a) Be related to the supplemental security income (SSI)
program as described in WAC 182-512-0050 (1), (2) and (3)
and meet the following financial requirements, by having:

(i) Gross nonexcluded income described in subsection
(8)(a) of this section that does not exceed the special income
level (SIL) (three hundred percent of the federal benefit rate
(FBR)); and

(i1) Countable resources described in subsection (7) of
this section that do not exceed the resource standard
described in WAC ((388-543-1356)) 182-513-1350; or

(b) Be approved and receiving aged, blind, or disabled
cash assistance described in WAC 388-400-0060 and meet
citizenship requirements for federally funded medicaid
described in WAC ((388-424-6046)) 182-503-0530; or

(c) Be eligible for CN apple health for kids described in
WAC 182-505-0210; or CN family medical described in
WAC 182-505-0240; or family and children's institutional
medical described in WAC 182-514-0230 through 182-514-
0260. Clients not meeting the citizenship requirements for
federally funded medicaid described in WAC ((388-424-
0610)) 182-503-0530 are not eligible to receive waiver ser-
vices. Nursing facility services for noncitizen children
require prior approval by aging and ((disabiityserviees))
long-term support administration (((ADSAY)) (ALTSA)
under the state funded nursing facility program described in
WAC 182-507-0125((;-e*

.EE.B Be-eligiblefor the Eiﬁiﬁmﬁ E'S.Sismﬁee for needy
{mmh'es E.I”} ) program-as EI.ESEH.E .Ed H ”.E ESS. E.;
ElE Eé.] Eih.m!; ﬁft f;;e;“zﬁg;;Ei;;ahmj E]*. .Elllmsgl sms.na
serviees)).

(3) The department allows a client to reduce countable
resources in excess of the standard. This is described in WAC
((388-543-1350)) 182-513-1350.

(4) To be eligible for waiver services, a client must meet
the program requirements described in:
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(a) WAC ((388-515-1565)) 182-515-1505 through
((388-515-1509)) 182-515-1509 for COPES, New Freedom,
PACE, and WMIP services; or

(b) WAC ((388-515-1519)) 182-515-1510 through
((388-515-1514)) 182-515-1514 for (BPP)) DDA waivers.

(5) To be eligible for hospice services under the CN pro-
gram, a client must:

(a) Meet the program requirements described in chapter
182-551 WAC; and

(b) Be eligible for a noninstitutional categorically needy
program (CN) if not residing in a medical institution thirty
days or more; or

(c) Reside at home and benefit by using home and com-
munity based waiver rules described in WAC ((388-545-
1505)) 182-515-1505 through ((388-5+5-1569)) 182-515-
1509 (SSI-related clients with income over the effective one-
person MNIL and gross income at or below the 300 percent
of the FBR or clients with a community spouse); or

(d) Receive home and community waiver (HCS) or
((bbBb)) DDA waiver services in addition to hospice ser-
vices. The client's responsibility to pay toward the cost of
care (participation) is applied to the waiver service provider
first; or

(e) Be eligible for institutional CN if residing in a medi-
cal institution thirty days or more.

(6) To be eligible for institutional or hospice services
under the MN program, a client must be:

(a) Eligible for MN children's medical program
described in WAC 182-514-0230, 182-514-0255, or 182-
514-0260; or

(b) Related to the SSI-program as described in WAC
182-512-0050 and meet all requirements described in WAC
((388-513-1395)) 182-513-1395; or

(c) Eligible for the MN SSI-related program described in
WAC 182-512-0150 for hospice clients residing in a home
setting; or

(d) Eligible for the MN SSI-related program described in
WAC ((388-513-1305)) 182-513-1305 for hospice clients not
on a medically needy waiver and residing in an alternate liv-
ing facility((-));

(e) Be eligible for institutional MN if residing in a medi-
cal institution thirty days or more described in WAC ((388-
513-1395)) 182-513-1395.

(7) To determine resource eligibility for an SSI-related
client under the CN or MN program, the department:

(a) Considers resource eligibility and standards
described in WAC ((388-543-1350)) 182-513-1350; and

(b) Evaluates the transfer of assets as described in WAC
((388-5131363;388-5131364;0r388-513-1365)) 182-513-
1363, 182-513-1364, or 182-513-1365.

(8) To determine income eligibility for an SSI-related
client under the CN or MN program, the department:

(a) Considers income available as described in WAC
((388-513-1325)) 182-513-1325 and ((388-513-1336)) 182-
513-1330;

(b) Excludes income for CN and MN programs as
described in WAC ((388-513-1348)) 182-513-1340;

(c) Disregards income for the MN program as described
in WAC ((388-513-1345)) 182-513-1345; and
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(d) Follows program rules for the MN program as
described in WAC ((388-513-1395)) 182-513-1395.

(9) A client who meets the requirements of the CN pro-
gram is approved for a period of up to twelve months.

(10) A client who meets the requirements of the MN pro-
gram is approved for a period of months described in WAC
((388-513-1395)) 182-513-1395 for:

(a) Institutional services in a medical institution; or

(b) Hospice services in a medical institution.

(11) The department determines eligibility for state
funded programs under the following rules:

(a) A client who is eligible for ABD cash assistance pro-
gram described in WAC 388-400-0060 but is not eligible for
federally funded medicaid due to citizenship requirements
receives MCS medical described in WAC 182-508-0005. A
client who is eligible for MCS may receive institutional ser-
vices but is not eligible for hospice or HCB waiver services.

(b) A client who is not eligible for ABD cash assistance
but is eligible for MCS coverage only described in WAC
182-508-0005 may receive institutional services but is not
eligible for hospice or HCB waiver services.

(¢) A noncitizen client who is not eligible under ((sub-
see&eﬂs—H—H))(a) or (b) of this subsection and needs long-
term care services may be eligible under WAC 182-507-0110
and ((82-507-0425)) 182-507-0125. This program must be

((pre-approved)) preapproved by aging and ((disability-ser-
wvtees)) long-term support administration (((ABDSAY)))

(ALTSA).

(12) A client is eligible for medicaid as a resident in a
psychiatric facility, if the client:

(a) Has attained institutional status as described in WAC
((388-513-1320)) 182-513-1320; and

(b) Is under the age of twenty-one at the time of applica-
tion; or

(¢) Is receiving active psychiatric treatment just prior to
their twenty-first birthday and the services extend beyond
this date and the client has not yet reached age twenty-two; or

(d) Is at least sixty-five years old.

(13) The department determines a client's eligibility as it
does for a single person when the client's spouse has already
been determined eligible for LTC services.

(14) If an individual under age twenty one is not eligible
for medicaid under SSI-related in WAC 182-512-0050 or
ABD cash assistance described in WAC 388-400-0060 or
MCS described in WAC 182-508-0005, consider eligibility
under WAC 182-514-0255 or 182-514-0260.

(15) Noncitizen clients under age nineteen can be con-
sidered for the apple health for kids program described in
WAC 182-505-0210 if they are admitted to a medical institu-
tion for less than thirty days. Once a client resides or is likely
to reside in a medical institution for thirty days or more, the
department determines eligibility under WAC 182-514-0260
and must be preapproved for coverage by ((ABSA)) ALTSA
as described in WAC 182-507-0125.

(16) Noncitizen clients not eligible under subsection (15)
of this section can be considered for LTC services under
WAC 182-507-0125. These clients must be preapproved by
((ADSA)) ALTSA.
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(17) The department determines a client's total responsi-
bility to pay toward the cost of care for LTC services as fol-
lows:

(a) For SSl-related clients residing in a medical institu-
tion see WAC ((388-513-1389)) 182-513-1380;

(b) For clients receiving HCS CN waiver services see
WAC ((388-515-1509)) 182-515-1509;

(¢) For clients receiving (BBB)) DDA CN waiver ser-
vices see WAC ((388-515-15144)) 182-515-1514; or

(d) For ((FANE-—related—elients)) family and children
residing in a medical institution see WAC 182-514-0265.

(18) Clients not living in a medical institution who are
considered to be receiving SSI-benefits for the purposes of
medicaid do not pay service participation toward their cost of
care. Clients living in a residential setting do pay room and
board as described in WAC ((388-5+5-14505)) 182-515-1505
through ((388-515-1509)) 182-515-1509 or ((%%88—5—15-
15144)) 182-515-1514. Groups deemed to be receiving SSI
and for medicaid purposes are eligible to receive CN medic-
aid. These groups are described in WAC 182-512-0880.

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-513-1325 Determining available income
for an SSI-related single client for long-term care (LTC)
services (institutional, waiver or hospice). This section
describes income the department considers available when
determining an SSlI-related single client's eligibility for LTC
services (institutional, waiver or hospice).

(1) Refer to WAC ((388-513-1330)) 182-513-1330 for
rules related to available income for legally married couples.

(2) The department must apply the following rules when
determining income eligibility for SSI-related LTC services:

(a) WAC 182-512-0600 Definition of income;

(b) WAC 182-512-0650 Available income;

(c) WAC 182-512-0700 Income eligibility;

(d) WAC 182-512-0750 Countable unearned income;

(e) WAC 182-514-0840(3) Self-employment income-
allowable expenses;

(f) WAC ((388-513-1315)) 182-513-1315(15), Eligibil-
ity for long-term care (institutional, waiver, and hospice) ser-
vices; and

(g) WAC ((388-450-0155—388-450-0156,—388-450-
01+60)) 182-512-0785, 182-512-0790, 182-512-0795, and
182-509-0155 for sponsored immigrants and how to deter-
mine if sponsors' income counts in determining benefits.

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-513-1330 Determining available income
for legally married couples for long-term care (LTC) ser-
vices. This section describes income the department consid-
ers available when determining a legally married client's eli-
gibility for LTC services.

(1) The department must apply the following rules when
determining income eligibility for LTC services:

(a) WAC 182-512-0600 Definition of income SSI-
related medical,

(b) WAC 182-512-0650 Available income;
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(c) WAC 182-512-0700 Income eligibility;

(d) WAC 182-512-0750 Countable unearned income;

(e) WAC 182-512-0840(3) Self-employment income-
allowance expenses;

(f) WAC 182-512-0960, SSI-related medical clients; and

(g) WAC ((388-513-1315)) 182-513-1315, Eligibility
for long-term care (institutional, waiver, and hospice) ser-
vices.

(2) For an institutionalized client married to a commu-
nity spouse who is not applying or approved for LTC ser-
vices, the department considers the following income avail-
able, unless subsection (4) applies:

(a) Income received in the client's name;

(b) Income paid to a representative on the client's behalf;

(c) One-half of the income received in the names of both
spouses; and

(d) Income from a trust as provided by the trust.

(3) The department considers the following income
unavailable to an institutionalized client:

(a) Separate or community income received in the name
of the community spouse; and

(b) Income established as unavailable through a court
order.

(4) For the determination of eligibility only, if available
income described in subsection((s)) (2)(a) through (d) of this
section minus income exclusions described in WAC ((388-
543-1340)) 182-513-1340 exceeds the special income level
(SIL), then:

(a) The department follows community property law
when determining ownership of income;

(b) Presumes all income received after marriage by
either or both spouses to be community income; ((and))

(c) Considers one-half of all community income avail-
able to the institutionalized client((-)); and

(d) If the total of ((subseetion{4})) (c) of this subsection
plus the client's own income is over the SIL, follow subsec-
tion (2) of this section.

(5) The department considers income generated by a
transferred resource to be the separate income of the person
or entity to which it is transferred.

(6) The department considers income available to the cli-
ent not generated by a transferred resource available to the
client, even when the client transfers or assigns the rights to
the stream of income to:

(a) The spouse; or

(b) A trust for the benefit of their spouse.

((8))) (1) The department evaluates the transfer of a
resource described in subsection (5) of this section according
to WAC ((388-5131363, 3885131364, and 388513~
1365)) 182-513-1363, 182-513-1364, and 182-513-1365 to
determine whether a penalty period of ineligibility is
required.

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-513-1340 Determining excluded income
for long-term care (LTC) services. This section describes
income the department excludes when determining a client's
eligibility and participation in the cost of care for LTC ser-
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vices with the exception described in subsection (31) of this
section.

(1) Crime victim's compensation;

(2) Earned income tax credit (EITC) for twelve months
after the month of receipt;

(3) Native American benefits excluded by federal statute
(refer to WAC ((388-450-0040)) 182-512-0700);

(4) Tax rebates or special payments excluded by other
statutes;

(5) Any public agency's refund of taxes paid on real
property and/or on food;

(6) Supplemental security income (SSI) and certain state
public assistance based on financial need;

(7) The amount a representative payee charges to pro-
vide services when the services are a requirement for the cli-
ent to receive the income;

(8) The amount of expenses necessary for a client to
receive compensation, e.g., legal fees necessary to obtain set-
tlement funds;

(9) ((Anypertion-of-a—srant—schelarshiporfeHowship

] )
dlor-othernece arv; ad atinna

g orfees;an

itutionr)) Education benefits
described in WAC 182-509-0335;

(10) Child support payments received from an absent
parent for a child living in the home are considered the
income of the child;

(11) Self-employment income allowed as a deduction by
the Internal Revenue Service (IRS);

(12) Payments to prevent fuel cut-offs and to promote
energy efficiency that are excluded by federal statute;

(13) Assistance (other than wages or salary) received
under the Older Americans Act;

(14) Assistance (other than wages or salary) received
under the foster grandparent program;

(15) Certain cash payments a client receives from a gov-
ernmental or nongovernmental medical or social service
agency to pay for medical or social services;

(16) Interest earned on excluded burial funds and any
appreciation in the value of an excluded burial arrangement
that are left to accumulate and become part of the separately
identified burial funds set aside;

(17) Tax exempt payments received by Alaska natives
under the Alaska Native Settlement Act established by P.L.
100-241;

(18) Compensation provided to volunteers in ACTION
programs under the Domestic Volunteer Service Act of 1973
established by P.L. 93-113;

(19) Payments made from the Agent Orange Settlement
Fund or any other funds to settle Agent Orange liability
claims established by P.L. 101-201;

(20) Payments made under section six of the Radiation
Exposure Compensation Act established by P.L. 101-426;

(21) Payments made under the Energy Employee Occu-
pational Compensation Program Act of 2000, (EEOICPA)
Pub. L. 106-398;

(22) Restitution payment, and interest earned on such
payment to a civilian of Japanese or Aleut ancestry estab-
lished by P.L. 100-383;

(23) Payments made under sections 500 through 506 of
the Austrian General Social Insurance Act;
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(24) Payments made from Susan Walker v. Bayer Corpo-
ration, et, al., 95-C-5024 (N.D. I1l.) (May 8, 1997) settlement
funds;

(25) Payments made from the Ricky Ray Hemophilia
Relief Fund Act of 1998 established by P.L. 105-369;

(26) Payments made under the Disaster Relief and Emer-
gency Assistance Act established by P.L. 100-387;

(27) Payments made under the Netherlands' Act on Ben-
efits for Victims of Persecution (WUV);

(28) Payments made to certain survivors of the Holo-
caust under the Federal Republic of Germany's Law for Com-
pensation of National Socialist Persecution or German Resti-
tution Act;

(29) Interest or dividends received by the client is
excluded as income. Interest or dividends received by the
community spouse of an institutional individual is counted as
income of the community spouse. Dividends and interest are
returns on capital investments such as stocks, bond, or sav-
ings accounts. Institutional status is defined in WAC ((388-
513-1320)) 182-513-1320;

(30) Income received by an ineligible or nonapplying
spouse from a governmental agency for services provided to
an eligible client, e.g., chore services;

(31) Department of Veterans Affairs benefits designated
for:

(a) The veteran's dependent when determining LTC eli-
gibility for the veteran. The VA dependent allowance is con-
sidered countable income to the dependent unless it is paid
due to unusual medical expenses (UME);

(b) Unusual medical expenses, aid and attendance allow-
ance, special monthly compensation (SMC) and housebound
allowance, with the exception described in subsection (32) of
this section;

(32) Benefits described in subsection (31)(b) of this sec-
tion for a client who receives long-term care services are
excluded when determining eligibility, but are considered
available as a third-party resource (TPR) when determining
the amount the client contributes in the cost of care.

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-513-1345 Determining disregarded
income for institutional or hospice services under the
medically needy (MN) program. This section describes
income the department disregards when determining a cli-
ent's eligibility for institutional or hospice services under the
MN program. The department considers disregarded income
available when determining a client's participation in the cost
of care.

(1) The department disregards the following income
amounts in the following order:

(a) Income that is not reasonably anticipated, or is
received infrequently or irregularly, when such income does
not exceed:

(i) Twenty dollars per month if unearned; or

(i1) Ten dollars per month if earned.

(b) The first twenty dollars per month of earned or
unearned income, unless the income paid to a client is:

(i) Based on need; and
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(ii) Totally or partially funded by the federal government
or a private agency.

(2) For a client who is related to the supplemental secu-
rity income (SSI) program as described in WAC 182-512-
0050(1), the first sixty-five dollars per month of earned
income not excluded under WAC ((388-543-1340)) 182-513-
1340, plus one-half of the remainder.

(3) Department of Veterans Affairs benefits designated
for:

(a) The veteran's dependent when determining LTC eli-
gibility for the veteran. The VA dependent allowance is con-
sidered countable income to the dependent unless it is paid
due to unusual medical expenses (UME);

(b) Unusual medical expenses, aid and attendance allow-
ance, special monthly compensation (SMC) and housebound
allowance, with the exception described in subsection (4) of
this section.

(4) Benefits described in subsection (3)(b) of this section
for a client who receives long-term care services are excluded
when determining eligibility, but are considered available as
a third-party resource (TPR) when determining the amount
the client contributes in the cost of care.

(5) Income the Social Security Administration (SSA)
withholds from SSA Title II benefits for the recovery of an
SSI overpayment.

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-513-1350 Defining the resource standard
and determining resource eligibility for long-term care
(LTC) services. This section describes how the department
defines the resource standard and countable or excluded
resources when determining a client's eligibility for LTC ser-
vices. The department uses the term "resource standard" to
describe the maximum amount of resources a client can have
and still be resource eligible for program benefits.

(1) The resource standard used to determine eligibility
for LTC services equals:

(a) Two thousand dollars for:
(1) A single client; or
(i1) A legally married client with a community spouse,

subject to the provisions described in subsections (9) through
(12) of this section; or

(b) Three thousand dollars for a legally married couple,
unless subsection (4) of this section applies.

(2) Effective January 1, 2012, if an individual purchases
a qualified long-term care partnership policy approved by the
Washington insurance commissioner under the Washington
long-term care partnership program, the department allows
the individual with the long-term care partnership policy to
retain a higher resource amount based on the dollar amount
paid out by a partnership policy. This is described in WAC
((388-513-1400)) 182-513-1400.

(3) When both spouses apply for LTC services the
department considers the resources of both spouses as avail-
able to each other through the month in which the spouses
stopped living together.
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(4) When both spouses are institutionalized, the depart-
ment will determine the eligibility of each spouse as a single
client the month following the month of separation.

(5) If the department has already established eligibility
and authorized services for one spouse, and the community
spouse needs LTC services in the same month, (but after eli-
gibility has been established and services authorized for the
institutional spouse), then the department applies the stan-
dard described in subsection (1)(a) of this section to each
spouse. If doing this would make one of the spouses ineligi-
ble, then the department applies subsection (1)(b) of this sec-
tion for a couple.

(6) When a single institutionalized individual marries,
the department will redetermine eligibility applying the rules
for a legally married couple.

(7) The department applies the following rules when
determining available resources for LTC services:

(a) WAC 182-512-0300, Resource eligibility;

(b) WAC 182-512-0250, How to determine who owns a
resource; and

(c) WAC ((388-470-06060)) 182-512-0260, Resources of
an alien's sponsor.

(8) For LTC services the department determines a cli-
ent's countable resources as follows:

(a) The department determines countable resources for
SSI-related clients as described in WAC 182-512-0350
through 182-512-0550 and resources excluded by federal law
with the exception of:

(1) WAC 182-512-0550 pension funds owned by an:

((@®)) (A) Ineligible spouse. Pension funds are defined
as funds held in an individual retirement account (IRA) as
described by the IRS code; or

((@H)) (B) Work-related pension plan (including plans
for self-employed individuals, known as Keogh plans).

(i) WAC 182-512-0350 (1)(b) clients who have submit-
ted an application for LTC services on or after May 1, 2006,
and have an equity interest greater than five hundred thou-
sand dollars in their primary residence are ineligible for LTC
services. This exception does not apply if a spouse or blind,
disabled or dependent child under age twenty-one is lawfully
residing in the primary residence. Clients denied or termi-
nated LTC services due to excess home equity may apply for
an undue hardship waiver described in WAC ((388-543-
1367)) 182-513-1367. Effective January 1, 2011, the excess
home equity limits increase to five hundred six thousand dol-
lars. On January 1, 2012, and on January lst of each year
thereafter, this standard may be increased or decreased by the
percentage increased or decreased in the consumer price
index-urban (CPIU). For current excess home equity stan-
dard starting January 1, 2011, and each year thereafter, see
http://www.dshs.wa.gov/manuals/eaz/sections/LongTerm
Care/LTCstandardspna.shtml.

(b) For an SSl-related client one automobile per house-
hold is excluded regardless of value if it is used for transpor-
tation of the eligible individual/couple.

(1) For an SSl-related client with a community spouse,
the value of one automobile is excluded regardless of its use
or value.
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(ii) A vehicle not meeting the definition of automobile is
a vehicle that has been junked or a vehicle that is used only as
a recreational vehicle.

(¢) For an SSl-related client, the department adds
together the countable resources of both spouses if subsec-
tions (3), (6), and (9)(a) or (b) of this section apply, but not if
subsection (4) or (5) of this section apply.

(d) For an SSI-related client, excess resources are
reduced:

(1) In an amount equal to incurred medical expenses such
as:

(A) Premiums, deductibles, and coinsurance/copayment
charges for health insurance and medicare;

(B) Medically necessary ((medieal)) care recognized
under state law, but not covered under the state's medicaid
plan;

(C) Medically necessary ((medieal)) care covered under
the state's medicaid plan incurred prior to medicaid eligibil-
ity. Expenses for nursing facility care are reduced at the state
rate for the facility that the client owes the expense to.

(i1) As long as the incurred medical expenses:

(A) Were not incurred more than three months before the
month of the medicaid application;

(B) Are not subject to third-party payment or reimburse-
ment;

(C) Have not been used to satisfy a previous spend down
liability;

(D) Have not previously been used to reduce excess
resources;

(E) Have not been used to reduce client responsibility
toward cost of care;

(F) Were not incurred during a transfer of asset penalty
described in WAC ((388-5131363,388-513-1364;and 388-
543-1365)) 182-513-1363, 182-513-1364, and 182-513-
1365; and

(G) Are amounts for which the client remains liable.

(e) Expenses not allowed to reduce excess resources or
participation in personal care:

(1) Unpaid expense(s) prior to waiver eligibility to an
adult family home (AFH) or assisted living facility is not a
medical expense.

(i1) Personal care cost in excess of approved hours deter-
mined by the CARE assessment described in chapter 388-106
WAC is not a medical expense.

(f) The amount of excess resources is limited to the fol-
lowing amounts:

(i) For LTC services provided under the categorically
needy (CN) program:

(A) Gross income must be at or below the special income
level (SIL), 300% of the federal benefit rate (FBR).

(B) In a medical institution, excess resources and income
must be under the state medicaid rate based on the number of
days in the medical institution in the month.

(C) For CN waiver eligibility, incurred medical expenses
must reduce resources within allowable resource limits for
CN-waiver eligibility. The cost of care for the waiver ser-
vices cannot be allowed as a projected expense.

(i) For LTC services provided under the medically
needy (MN) program when excess resources are added to
countable income, the combined total is less than the:
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(A) State medical institution rate based on the number of
days in the medical institution in the month, plus the amount
of recurring medical expenses; or

(B) State hospice rate based on the number of days in the
medical institution in the month plus the amount of recurring
medical expenses, in a medical institution.

(C) For MN waiver eligibility, incurred medical
expenses must reduce resources within allowable resource
limits for MN-waiver eligibility. The cost of care for the
waiver services cannot be allowed as a projected expense.

(g) For a client not related to SSI, the department applies
the resource rules of the program used to relate the client to
medical eligibility.

(9) For legally married clients when only one spouse
meets institutional status, the following rules apply. If the cli-
ent's current period of institutional status began:

(a) Before October 1, 1989, the department adds together
one-half the total amount of countable resources held in the
name of:

(1) The institutionalized spouse; or

(i1) Both spouses.

(b) On or after October 1, 1989, the department adds
together the total amount of nonexcluded resources held in
the name of:

(1) Either spouse; or

(i1) Both spouses.

(10) If subsection (9)(b) of this section applies, the
department determines the amount of resources that are allo-
cated to the community spouse before determining countable
resources used to establish eligibility for the institutionalized
spouse, as follows:

(a) If the client's current period of institutional status
began on or after October 1, 1989, and before August 1,
2003, the department allocates the maximum amount of
resources ordinarily allowed by law. Effective January 1,
2009, the maximum allocation is one hundred and nine thou-
sand five hundred and sixty dollars. This standard may
change annually on January 1st based on the consumer price
index. (For the current standard starting January 2009 and
each year thereafter, see long-term care standards at http://
www 1.dshs.wa.gov/manuals/eaz/sections/LongTermCare/
LTCstandardspna.shtml); or

(b) If the client's current period of institutional status
began on or after August 1, 2003, the department allocates
the greater of:

(i) A spousal share equal to one-half of the couple's com-
bined countable resources as of the first day of the month of
the current period of institutional status, up to the amount
described in subsection (10)(a) of this section; or

(i) The state spousal resource standard of forty-eight
thousand six hundred thirty-nine dollars (this standard may
change every odd year on July 1st). This standard is based on
the consumer price index published by the federal bureau of
labor statistics. For the current standard starting July 2009
and each year thereafter, see long-term care standards at
http://www1.dshs.wa.gov/manuals/eaz/sections/LongTerm
Care/LTCstandardspna.shtml.

(¢) Resources are verified on the first moment of the first
day of the month institutionalization began as described in
WAC 182-512-0300(1).
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(11) The amount of the spousal share described in sub-
section (10)(b)(i) of this section can be determined anytime
between the date that the current period of institutional status
began and the date that eligibility for LTC services is deter-
mined. The following rules apply to the determination of the
spousal share:

(a) Prior to an application for LTC services, the couple's
combined countable resources are evaluated from the date of
the current period of institutional status at the request of
either member of the couple. The determination of the spou-
sal share is completed when necessary documentation and/or
verification is provided; or

(b) The determination of the spousal share is completed
as part of the application for LTC services if the client was
institutionalized prior to the month of application, and
declares the spousal share exceeds the state spousal resource
standard. The client is required to provide verification of the
couple's combined countable resources held at the beginning
of the current period of institutional status.

(12) The amount of allocated resources described in sub-
section (10) of this section can be increased, only if:

(a) A court transfers additional resources to the commu-
nity spouse; or

(b) An administrative law judge establishes in a fair
hearing described in chapter ((388-02)) 182-501 WAC, that
the amount is inadequate to provide a minimum monthly
maintenance needs amount for the community spouse.

(13) The department considers resources of the commu-
nity spouse unavailable to the institutionalized spouse the
month after eligibility for LTC services is established, unless
subsection (6) or (14)(a), (b), or (c) of this section applies.

(14) A redetermination of the couple's resources as
described in subsection (8) of this section is required, if:

(a) The institutionalized spouse has a break of at least
thirty consecutive days in a period of institutional status; or

(b) The institutionalized spouse's countable resources
exceed the standard described in subsection (1)(a) of this sec-
tion, if subsection (9)(b) of this section applies; or

(¢) The institutionalized spouse does not transfer the
amount described in subsection((s)) (10) or (12) of this sec-
tion to the community spouse by either:

(1) The end of the month of the first regularly scheduled
eligibility review; or

(i1) The reasonable amount of additional time necessary
to obtain a court order for the support of the community
spouse.

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-513-1363 Evaluating the transfer of assets
on or after May 1, 2006 for persons applying for or receiv-
ing long-term care (LTC) services. This section describes
how the department evaluates asset transfers made on or after
May 1, 2006, and their affect on LTC services. This applies
to transfers by the client, spouse, a guardian or through an
attorney in fact. Clients subject to asset transfer penalty peri-
ods are not eligible for LTC services. LTC services for the
purpose of this rule include nursing facility services, services
offered in any medical institution equivalent to nursing facil-
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ity services, and home and community-based services fur-
nished under a waiver program. Program of all-inclusive care
of the elderly (PACE) and hospice services are not subject to
transfer of asset rules. The department must consider whether
a transfer made within a specified time before the month of
application, or while the client is receiving LTC services,
requires a penalty period.

* Refer to WAC ((388-513-1364)) 182-513-1364 for
rules used to evaluate asset transfers made on or after April 1,
2003, and before May 1, 2006.

* Refer to WAC ((388-513-1365)) 182-513-1365 for
rules used to evaluate asset transfer made prior to April 1,
2003.

(1) When evaluating the effect of the transfer of asset
made on or after May 1, 2006, on the client's eligibility for
LTC services the department counts sixty months before the
month of application to establish what is referred to as the
"look-back" period.

(2) The department does not apply a penalty period to
transfers meeting the following conditions:

(a) The total of all gifts or donations transferred do not
exceed the average daily private nursing facility rate in any
month;

(b) The transfer is an excluded resource described in
WAC ((388-543-1350)) 182-513-1350 with the exception of
the client's home, unless the transfer of the home meets the
conditions described in ((subseetion{2)))(d) of this subsec-
tion;

(c) The asset is transferred for less than fair market value
(FMYV), if the client can provide evidence to the department
of one of the following:

(i) An intent to transfer the asset at FMV or other ade-
quate compensation. To establish such an intent, the depart-
ment must be provided with written evidence of attempts to
dispose of the asset for fair market value as well as evidence
to support the value (if any) of the disposed asset.

(1) The transfer is not made to qualify for LTC services,
continue to qualify, or avoid Estate Recovery. Convincing
evidence must be presented regarding the specific purpose of
the transfer.

(ii1) All assets transferred for less than fair market value
have been returned to the client.

(iv) The denial of eligibility would result in an undue
hardship as described in WAC ((388-543-1436%)) 182-513-
1367.

(d) The transfer of ownership of the client's home, if it is
transferred to the client's:

(i) Spouse; or

(ii) Child, who:

(A) Meets the disability criteria described in WAC 182-
512-0050 (1)(b) or (c); or

(B) Is less than twenty-one years old; or

(C) Lived in the home for at least two years immediately
before the client's current period of institutional status, and
provided verifiable care that enabled the individual to remain
in the home. A physician's statement of needed care is
required; or

(iii) Brother or sister, who has:

(A) Equity in the home((5)); and
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(B) Lived in the home for at least one year immediately
before the client's current period of institutional status.

(e) The asset is transferred to the client's spouse or to the
client's child, if the child meets the disability criteria
described in WAC 182-512-0050 (1)(b) or (c);

(f) The transfer meets the conditions described in subsec-
tion (3), and the asset is transferred:

(i) To another person for the sole benefit of the spouse;

(i1) From the client's spouse to another person for the
sole benefit of the spouse;

(ii1) To trust established for the sole benefit of the indi-
vidual's child who meets the disability criteria described in
WAC 182-512-0050 (1)(b) or (c);

(iv) To a trust established for the sole benefit of a person
who is sixty-four years old or younger and meets the disabil-
ity criteria described in WAC 182-512-0050 (1)(b) or (c); or

(3) The department considers the transfer of an asset or
the establishment of a trust to be for the sole benefit of a per-
son described in subsection (2)(f) of this section, if the trans-
fer or trust:

(a) Is established by a legal document that makes the
transfer irrevocable;

(b) Provides that no individual or entity except the
spouse, blind or disabled child, or disabled individual can
benefit from the assets transferred in any way, whether at the
time of the transfer or at any time during the life of the pri-
mary beneficiary; and

(c) Provides for spending all assets involved for the sole
benefit of the individual on a basis that is actuarially sound
based on the life expectancy of that individual or the term of
the trust, whichever is less; and

(d) The requirements in subsection (2)(c) of this section
do not apply to trusts described in WAC 388-561-0100 (6)(a)
and (b) and (7)(a) and (b).

(4) The department does not establish a period of ineligi-
bility for the transfer of an asset to a family member prior to
the current period of long-term care service if:

(a) The transfer is in exchange for care services the fam-
ily member provided the client;

(b) The client has a documented need for the care ser-
vices provided by the family member;

(¢) The care services provided by the family member are
allowed under the medicaid state plan or the department's
waiver services;

(d) The care services provided by the family member do
not duplicate those that another party is being paid to provide;

(e) The FMV of the asset transferred is comparable to the
FMYV of the care services provided;

(f) The time for which care services are claimed is rea-
sonable based on the kind of services provided; and

(g) Compensation has been paid as the care services
were performed or with no more time delay than one month
between the provision of the service and payment.

(5) The department considers the transfer of an asset in
exchange for care services given by a family member that
does not meet the criteria as described under subsection (4) of
this section as the transfer of an asset without adequate con-
sideration.

(6) If a client or the client's spouse transfers an asset
within the look-back period without receiving adequate com-
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pensation, the result is a penalty period in which the individ-
ual is not eligible for LTC services.

(7) If a client or the client's spouse transfers an asset on
or after May 1, 2006, the department must establish a penalty
period by adding together the total uncompensated value of
all transfers made on or after May 1, 2006. The penalty
period:

(a) For a LTC services applicant, begins on the date the
client would be otherwise eligible for LTC services based on
an approved application for LTC services or the first day after
any previous penalty period has ended; or

(b) For a LTC services recipient, begins the first of the
month following ten-day advance notice of the penalty
period, but no later than the first day of the month that fol-
lows three full calendar months from the date of the report or
discovery of the transfer; or the first day after any previous
penalty period has ended; and

(c) Ends on the last day of the number of whole days
found by dividing the total uncompensated value of the assets
by the statewide average daily private cost for nursing facili-
ties at the time of application or the date of transfer, which-
ever is later.

(8) If an asset is sold, transferred, or exchanged, the por-
tion of the proceeds:

(a) That is used within the same month to acquire an
excluded resource described in WAC ((388-543-1350)) 182-
513-1350 does not affect the client's eligibility;

(b) That remain after an acquisition described in ((stb-
seetton—+8})) (a) of this subsection becomes an available
resource as of the first day of the following month.

(9) If the transfer of an asset to the client's spouse
includes the right to receive a stream of income not generated
by a transferred resource, the department must apply rules
described in WAC ((388-543-1330)) 182-513-1330 (5)
through (7).

(10) If the transfer of an asset for which adequate com-
pensation is not received is made to a person other than the
client's spouse and includes the right to receive a stream of
income not generated by a transferred resource, the length of
the penalty period is determined and applied in the following
way:

(a) The total amount of income that reflects a time frame
based on the actuarial life expectancy of the client who trans-
fers the income is added together;

(b) The amount described in ((subseetion{10})) (a) of
this subsection is divided by the statewide average daily pri-
vate cost for nursing facilities at the time of application; and

(¢) A penalty period equal to the number of whole days
found by following subsection((s)) (7)(a), (b), and (c) of this
section.

(11) A penalty period for the transfer of an asset that is
applied to one spouse is not applied to the other spouse,
unless both spouses are receiving LTC services. When both
spouses are receiving LTC services;

(a) We divide the penalty between the two spouses.

(b) If one spouse is no longer subject to a penalty (e.g.,
the spouse is no longer receiving institutional services or is
deceased) any remaining penalty that applies to both spouses
must be served by the remaining spouse.
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(12) If a client or the client's spouse disagrees with the
determination or application of a penalty period, that person
may request a hearing as described in chapter ((388-62)) 182-
501 WAC.

(13) Additional statutes which apply to transfer of asset
penalties, real property transfer for inadequate consideration,
disposal of realty penalties, and transfers to qualify for assis-
tance can be found at:

(a) RCW 74.08.331 Unlawful practices—Obtaining
assistance—Disposal of realty;

(b) RCW 74.08.338 Real property transfers for inade-
quate consideration;

(¢) RCW 74.08.335 Transfers of property to qualify for
assistance; and

(d) RCW 74.39A.160 Transfer of assets—Penalties.

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-513-1364 Evaluating the transfer of an
asset made on or after April 1, 2003 for long-term care
(LTC) services. This section describes how the department
evaluates the transfer of an asset made on or after April 1,
2003, by a client who is applying or approved for LTC ser-
vices. The department must consider whether a transfer made
within a specified time before the month of application
requires a penalty period in which the client is not eligible for
these services. Refer to WAC ((388-513-1365)) 182-513-
1365 for rules used to evaluate the transfer of an asset made
before April 1, 2003. Refer to WAC ((388-513-1363)) 182-
513-1363 for rules used to evaluate the transfer of an asset
made on or after May 1, 2006.

(1) The department does not apply a penalty period to the
following transfers by the client, if they meet the conditions
described:

(a) Gifts or donations totaling one thousand dollars or
less in any month;

(b) The transfer of an excluded resource described in
WAC ((388-513-1350)) 182-513-1350 with the exception of
the client's home, unless the transfer of the client's home
meets the conditions described in ((sabseetton{H))) (d) of this
subsection;

(¢) The transfer of an asset for less than fair market value
(FMV), if the client can provide evidence to the department
of one of the following:

(i) An intent to transfer the asset at FMV or other ade-
quate compensation;

(i1) The transfer is not made to qualify for LTC services;

(iii) The client is given back ownership of the asset;

(iv) The denial of eligibility would result in an undue
hardship.

(d) The transfer of ownership of the client's home, if it is
transferred to the client's:

(i) Spouse; or

(i) Child, who:

(A) Meets the disability criteria described in WAC 182-
512-0050 (1)(b) or (c); or

(B) Is less than twenty-one years old; or

(C) Lived in the home for at least two years immediately
before the client's current period of institutional status, and

Emergency

Washington State Register, Issue 13-20

provided care that enabled the client to remain in the home;
or

(iii) Brother or sister, who has:

(A) Equity in the home; and

(B) Lived in the home for at least one year immediately
before the client's current period of institutional status.

(e) The transfer of an asset, if the transfer meets the con-
ditions described in subsection (4) of this section, and the
asset is transferred:

(1) To another person for the sole benefit of the spouse;

(i) From the client's spouse to another person for the
sole benefit of the spouse;

(iii) To trust established for the sole benefit of the client's
child who meets the disability criteria described in WAC
182-512-0050 (1)(b) or (c);

(iv) To a trust established for the sole benefit of a person
who is sixty-four years old or younger and meets the disabil-
ity criteria described in WAC 182-512-0050 (1)(b) or (c); or

(f) The asset is transferred to the client's spouse or to the
client's child, if the child meets the disability criteria
described in WAC 182-512-0050 (1)(b) or (c).

(2) The department does not establish a period of ineligi-
bility for the transfer of an asset to a family member prior to
the current period of institutional status, if:

(a) The transfer is in exchange for care services the fam-
ily member provided the client;

(b) The client has a documented need for the care ser-
vices provided by the family member;

(¢) The care services provided by the family member are
allowed under the medicaid state plan or the department's
waivered services;

(d) The care services provided by the family member do
not duplicate those that another party is being paid to provide;

(e) The FMV of the asset transferred is comparable to the
FMYV of the care services provided;

(f) The time for which care services are claimed is rea-
sonable based on the kind of services provided; and

(g) Compensation has been paid as the care services
were performed or with no more time delay than one month
between the provision of the service and payment.

(3) The department considers the transfer of an asset in
exchange for care services given by a family member that
does not meet the criteria as described under subsection (2) of
this section as the transfer of an asset without adequate con-
sideration.

(4) The department considers the transfer of an asset or
the establishment of a trust to be for the sole benefit of a per-
son described in subsection (1)(e) of this section, if the trans-
fer or trust:

(a) Is established by a legal document that makes the
transfer irrevocable;

(b) Provides that no individual or entity except the
spouse, blind or disabled child, or disabled individual can
benefit from the assets transferred in any way, whether at the
time of the transfer or at any time during the life of the pri-
mary beneficiary; and

(c) Provides for spending all assets involved for the sole
benefit of the individual on a basis that is actuarially sound
based on the life expectancy of that individual or the term or
the trust, whichever is less; and
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(d) The requirements in ((sabseetion—+4))) (c) of this
((seetion)) subsection do not apply to trusts described in

WAC ((388-561-6160)) 182-516-0100 (6)(a) and (b).

(5) If a client or the client's spouse transfers an asset
within the look-back period described in WAC ((388-543-
1365)) 182-513-1365 without receiving adequate compensa-
tion, the result is a penalty period in which the client is not
eligible for LTC services. If a client or the client's spouse
transfers an asset on or after April 1, 2003, the department
must establish a penalty period as follows:

(a) If a single or multiple transfers are made within a sin-
gle month, then the penalty period:

(1) Begins on the first day of the month in which the
transfer is made; and

(i1) Ends on the last day of the number of whole days
found by dividing the total uncompensated value of the assets
by the statewide average daily private cost for nursing facili-
ties at the time of application.

(b) If multiple transfers are made during multiple
months, then the transfers are treated as separate events and
multiple penalty periods are established that begin on the lat-
ter of:

(1) The first day of the month in which the transfer is
made; or

(ii) The first day after any previous penalty period has
ended and end on the last day of the whole number of days as
described in ((subseetion{5})) (a)(ii) of this subsection.

(6) If an asset is sold, transferred, or exchanged, the por-
tion of the proceeds:

(a) That is used within the same month to acquire an
excluded resource described in WAC ((388-543-1350)) 182-
513-1350 does not affect the client's eligibility;

(b) That remain after an acquisition described in subsec-
tion (6)(a) becomes an available resource as of the first day of
the following month.

(7) If the transfer of an asset to the client's spouse
includes the right to receive a stream of income not generated
by a transferred resource, the department must apply rules
described in WAC ((388-513-1336)) 182-513-1330 (5)
through (7).

(8) If the transfer of an asset for which adequate compen-
sation is not received is made to a person other than the cli-
ent's spouse and includes the right to receive a stream of
income not generated by a transferred resource, the length of
the penalty period is determined and applied in the following
way:

(a) The total amount of income that reflects a time frame
based on the actuarial life expectancy of the client who trans-
fers the income is added together;

(b) The amount described in ((stbseetion(8})) (a) of this
subsection is divided by the statewide average daily private
cost for nursing facilities at the time of application; and

(¢) A penalty period equal to the number of whole days
found by following subsection((s)) (5)(a) and (b) and ((€8)))
(a) and (b) of this subsection is applied that begins on the lat-
ter of:

(i) The first day of the month in which the client transfers
the income; or

(i1) The first day of the month after any previous penalty
period has ended.
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(9) A penalty period for the transfer of an asset that is
applied to one spouse is not applied to the other spouse,
unless:

(a) Both spouses are receiving LTC services; and

(b) A division of the penalty period between the spouses
is requested.

(10) If a client or the client's spouse disagrees with the
determination or application of a penalty period, that person
may request a hearing as described in chapter ((388-62)) 182-
501 WAC.

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-513-1365 Evaluating the transfer of an
asset made on or after March 1, 1997, and before April 1,
2003, for long-term care (LTC) services. This section
describes how the department evaluates the transfer of an
asset made on or after March 1, 1997, and before April 1,
2003, by a client who is applying or approved for LTC ser-
vices. The department must consider whether a transfer made
within a specified time before the month of application
requires a penalty period in which the client is not eligible for
these services. Refer to WAC ((388-513-1364)) 182-513-
1364 for rules used to evaluate the transfer of an asset made
on or after March 31, 2003. Refer to WAC ((388-513-1363))
182-513-1363 for rules used to evaluate the transfer of an
asset made on or after May 1, 2006.

(1) The department disregards the following transfers by
the client, if they meet the conditions described:

(a) Gifts or donations totaling one thousand dollars or
less in any month;

(b) The transfer of an excluded resource described in
WAC ((388-513-1350)) 182-513-1350 with the exception of
the client's home, unless the transfer meets the conditions
described in ((subseetion{1H))) (d) of this subsection;

(c) The transfer of an asset for less than fair market value
(FMV), if the client can provide evidence to the department
that satisfies one of the following:

(i) An intent to transfer the asset at FMV or other ade-
quate compensation;

(i1) The transfer is not made to qualify for LTC services;

(iii) The client is given back ownership of the asset;

(iv) The denial of eligibility would result in an undue
hardship.

(d) The transfer of ownership of the client's home, if it is
transferred to the client's:

(i) Spouse; or

(i) Child, who:

(A) Meets the disability criteria described in WAC 182-
512-0050 (1)(b) or (c); or

(B) Is less than twenty-one years old; or

(iii) A son or daughter, who:

(A) Lived in the home for at least two years immediately
before the client's current period of institutional status; and

(B) Provided care that enabled the client to remain in the
home; or

(iv) A brother or sister, who has:

(A) Equity in the home, and
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(B) Lived in the home for at least one year immediately
before the client's current period of institutional status.

(e) The transfer of an asset other than the home, if the
transfer meets the conditions described in subsection (4) of
this section, and the asset is transferred:

(1) To the client's spouse or to another person for the sole
benefit of the spouse;

(i1) From the client's spouse to another person for the
sole benefit of the spouse;

(iii) To the client's child who meets the disability criteria
described in WAC 182-512-0050 (1)(b) or (c) or to a trust
established for the sole benefit of this child; or

(iv) To a trust established for the sole benefit of a person
who is sixty-four years old or younger and meets the disabil-
ity criteria described in WAC 182-512-0050 (1)(b) or (c).

(f) The transfer of an asset to a member of the client's
family in exchange for care the family member provided the
client before the current period of institutional status, if a
written agreement that describes the terms of the exchange:

(1) Was established at the time the care began;

(i1) Defines a reasonable FMV for the care provided that
reflects a time frame based on the actuarial life expectancy of
the client who transfers the asset; and

(iii) States that the transferred asset is considered pay-
ment for the care provided.

(2) When the fair market value of the care described in
subsection (1)(f) of this section is less than the value of the
transferred asset, the department considers the difference the
transfer of an asset without adequate consideration.

(3) The department considers the transfer of an asset in
exchange for care given by a family member without a writ-
ten agreement as described under subsection (1)(f) of this
section as the transfer of an asset without adequate consider-
ation.

(4) The transfer of an asset or the establishment of a trust
is considered to be for the sole benefit of a person described
in subsection (1)(e) of this section, if the transfer or trust:

(a) Is established by a legal document that makes the
transfer irrevocable; and

(b) Provides for spending all funds involved for the ben-
efit of the person for whom the transfer is made within a time
frame based on the actuarial life expectancy of that person.

(5) When evaluating the effect of the transfer of an asset
on a client's eligibility for LTC services received on or after
October 1, 1993, the department counts the number of
months before the month of application to establish what is
referred to as the "look-back" period. The following number
of months apply as described:

(a) Thirty-six months, if all or part of the assets were
transferred on or after August 11, 1993; and

(b) Sixty months, if all or part of the assets were trans-
ferred into a trust as described in WAC ((388-561-0160))
182-516-0100.

(6) If a client or the client's spouse transfers an asset
within the look-back period without receiving adequate com-
pensation, the result is a penalty period in which the client is
not eligible for LTC services. If a client or the client's spouse
transfers an asset on or after March 1, 1997, and before April
1, 2003, the department must establish a penalty period as
follows:
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(a) If a single or multiple transfers are made within a sin-
gle month, then the penalty period:

(i) Begins on the first day of the month in which the
transfer is made; and

(i1) Ends on the last day of the number of whole months
found by dividing the total uncompensated value of the assets
by the statewide average monthly private cost for nursing
facilities at the time of application.

(b) If multiple transfers are made during multiple
months, then the transfers are treated as separate events and
multiple penalty periods are established that:

(1) Begin on the latter of:

(A) The first day of the month in which the transfer is
made; or

(B) The first day after any previous penalty period has
ended; and

(1) End on the last day of the whole number of months as
described in ((subseetion{6))) (a)(ii) of this subsection.

(7) If an asset is sold, transferred, or exchanged, the por-
tion of the proceeds:

(a) That is used within the same month to acquire an
excluded resource described in WAC ((388-513-1350)) 182-
513-1350 does not affect the client's eligibility;

(b) That remains after an acquisition described in ((stb-
seetton{7})) (a) of this subsection becomes an available
resource as of the first day of the following month.

(8) If the transfer of an asset to the client's spouse
includes the right to receive a stream of income not generated
by a transferred resource, the department must apply rules
described in WAC ((388-543-1330)) 182-513-1330 (5)
through (7).

(9) If the transfer of an asset for which adequate compen-
sation is not received is made to a person other than the cli-
ent's spouse and includes the right to receive a stream not
generated by a transferred resource, the length of the penalty
period is determined and applied in the following way:

(a) The total amount of income that reflects a time frame
based on the actuarial life expectancy of the client who trans-
fers the income is added together;

(b) The amount described in ((£9))) (a) of this subsection
is divided by the statewide average monthly private cost for
nursing facilities at the time of application; and

(¢c) A penalty period equal to the number of whole
months found by following ((subseetions<9})) (a) and (b) of
this subsection is applied that begins on the latter of:

(1) The first day of the month in which the client transfers
the income; or

(ii) The first day of the month after any previous penalty
period has ended.

(10) A penalty period for the transfer of an asset that is
applied to one spouse is not applied to the other spouse,
unless:

(a) Both spouses are receiving LTC services; and

(b) A division of the penalty period between the spouses
is requested.

(11) If a client or the client's spouse disagrees with the
determination or application of a penalty period, that person
may request a hearing as described in chapter 388-02 WAC.
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AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-513-1366 Evaluating the transfer of an
asset made before March 1, 1997, for long-term care
(LTC) services. This section describes how the department
evaluates the transfer of an asset made before March 1, 1997,
by a client who is applying or approved for LTC services.
The department must consider whether a transfer made
within a specified time before the month of application
requires a penalty period in which the client is not eligible for
these services. Refer to WAC ((388-513-1365)) 182-513-
1365 for rules used to evaluate the transfer of an asset on or
after March 1, 1997.

(1) When evaluating the transfer of an asset made before
March 1, 1997, the department must apply rules described in
WAC ((388-513-1365)) 182-513-1365 (1) through (4) and
(7) through (11) in addition to the rules described in this sec-
tion.

(2) When evaluating the effect of the transfer of an asset
on a client's eligibility for LTC services received before
October 1, 1993, the department counts the number of
months before the month of application to establish what is
referred to as the "look-back" period. The following number
of months apply as described:

(a) Thirty months, if the asset was transferred before
August 11, 1993; or

(b) Thirty-six months, if the asset was transferred on or
after August 11, 1993.

(3) If a client or the client's spouse transferred an asset
without receiving adequate compensation before August 11,
1993, the department must establish a penalty period that:

(a) Runs concurrently for transfers made in more than
one month in the look-back period; and

(b) Begins on the first day of the month in which the
asset is transferred and ends on the last day of the month
which is the lesser of:

(1) Thirty months after the month of transfer; or

(i1) The number of whole months found by dividing the
total uncompensated value of the assets by the statewide
average monthly private cost for nursing facilities at the time
of application.

(4) If a client or the client's spouse transferred an asset
without receiving adequate compensation on or after August
11, 1993, and before March 1, 1997, the department must
establish a penalty period as follows:

(a) If the transfer is made during the look-back period,
then the penalty period:

(i) Begins on the first day of the month in which the
transfer is made; and

(i1) Ends on the last day of the number of whole months
described in ((subseetion{3})) (b)(ii) of this subsection.

(b) If the transfer is made while the client is receiving
LTC services or during a period of ineligibility, then the pen-
alty period:

(1) Begins on the latter of the first day of the month:

(A) In which the transfer is made; or

(B) After a previous penalty period has ended; and

(i1) Ends on the last day of the number of whole months

described in ((subseetion3)})) (b)(ii) of this subsection.

WSR 13-20-085

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-513-1367 Hardship waivers for long-term
care (LTC) services. Clients who are denied or terminated
from LTC services due to a transfer of asset penalty
(described in WAC ((388-513-1363,388-5131364-and 388~
543-1365)) 182-513-1363, 182-513-1364, and 182-513-
1365), or having excess home equity (described in WAC
((388-513-1350)) 182-513-1350) may apply for an undue
hardship waiver. Notice of the right to apply for an undue
hardship waiver will be given whenever there is a denial or
termination based on an asset transfer or excess home equity.
This section:

* Defines undue hardship;

* Specifies the approval criteria for an undue hardship
request;

 Establishes the process the department follows for
determining undue hardship; and

 Establishes the appeal process for a client whose
request for an undue hardship is denied.

(1) When does undue hardship exist?

(a) Undue hardship may exist:

(i) When a transfer of an asset occurs between:

(A) Registered domestic partners as described in chapter
26.60 RCW; or

(B) Same-sex couples who were married in states and the
District of Columbia where same-sex marriages are legal;
and

(C) The transfer would not have caused a period of inel-
igibility if made between an opposite sex married couple
under WAC ((388-513-1363)) 182-513-1363.

(i1) When a client who transferred the assets or income,
or on whose behalf the assets or income were transferred,
either personally or through a spouse, guardian or attorney-
in-fact, has exhausted all reasonable means including legal
remedies to recover the assets or income or the value of the
transferred assets or income that have caused a penalty
period; and

(iii) The client provides sufficient documentation to sup-
port their efforts to recover the assets or income; or

(iv) The client is unable to access home equity in excess
of the standard described in WAC ((388-54+3-1350)) 182-
513-1350; and

(v) When, without LTC benefits, the client is unable to
obtain:

(A) Medical care to the extent that his or her health or
life is endangered; or

(B) Food, clothing, shelter or other basic necessities of
life.

(b) Undue hardship can be approved for an interim
period while the client is pursuing recovery of the assets or
income.

(2) Undue hardship does not exist:

(a) When the transfer of asset penalty period or excess
home equity provision inconveniences a client or restricts
their lifestyle but does not seriously deprive him or her as
defined in subsection (1)(a)(iii) of this section;

(b) When the resource is transferred to a person who is
handling the financial affairs of the client; or
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(c) When the resource is transferred to another person by
the individual that handles the financial affairs of the client.

((68))) Undue hardship may exist under (b) and (c) of this
subsection if DSHS has found evidence of financial exploita-
tion.

(3) How is an undue hardship waiver requested?

(a) An undue hardship waiver may be requested by:

(1) The client;

(i1) The client's spouse;

(iii) The client's authorized representative;

(iv) The client's power of attorney; or

(v) With the consent of the client or their guardian, a
medical institution, as defined in WAC 182-500-0005, in
which an institutionalized client resides.

(b) Request must:

(1) Be in writing;

(i1) State the reason for requesting the hardship waiver;

(i) Be signed by the requestor and include the
requestor's name, address and telephone number. If the
request is being made on behalf of a client, then the client's
name, address and telephone number must be included;

(iv) Be made within thirty days of the date of denial or
termination of LTC services; and

(v) Returned to the originating address on the denial/ter-
mination letter.

(4) What if additional information is needed to determine
a hardship waiver? ((€a})) A written notice to the client is sent
requesting additional information within fifteen days of the
request for an undue hardship waiver. Additional time to pro-
vide the information can be requested by the client.

(5) What happens if my hardship waiver is approved?

(a) The department sends a notice within fifteen days of
receiving all information needed to determine a hardship
waiver. The approval notice specifies a time period the undue
hardship waiver is approved.

(b) Any changes in a client's situation that led to the
approval of a hardship must be reported to the department
((by-the-tenth-of the-month-fellewing)) within thirty days of
the change per WAC ((388-418-0007)) 182-504-0110.

(6) What happens if my hardship waiver is denied?

(a) The department sends a denial notice within fifteen
days of receiving the requested information. The letter will
state the reason it was not approved.

(b) The denial notice will have instructions on how to
request an administrative hearing. The department must
receive an administrative hearing request within ninety days
of the date of the adverse action or denial.

(7) What statute or rules govern administrative hearings?
((€2))) An administrative hearing held under this section is
governed by chapters 34.05 RCW and ((ehapter388-02))
182-501 WAC and this section. If a provision in this section
conflicts with a provision in chapter ((388-62)) 182-501
WAC, the provision in this section governs.

(8) Can the department revoke an approved undue hard-
ship waiver? ((€a))) The department may revoke approval of
an undue hardship waiver if any of the following occur:

((®)) (a) A client, or his or her authorized representa-
tive, fails to provide timely information and/or resource veri-
fications as it applies to the hardship waiver when requested
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by the department per WAC ((388-490-0005-and388-418-
0067)) 182-503-0050 and 182-504-0120 or 182-504-0125;
((6D)) (b) The lien or legal impediment that restricted
access to home equity in excess of five hundred thousand dol-
lars is removed; or
((&1))) (c) Circumstances for which the undue hardship
was approved have changed.

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-513-1380 Determining a client's financial
participation in the cost of care for long-term care (LTC)
services. This rule describes how the department allocates
income and excess resources when determining participation
in the cost of care (the post-eligibility process). The depart-
ment applies rules described in WAC ((388-543-143145)) 182-
513-1315 to define which income and resources must be used
in this process.

(1) For a client receiving institutional or hospice services
in a medical institution, the department applies all subsec-
tions of this rule.

(2) For a client receiving waiver services at home or in
an alternate living facility, the department applies only those
subsections of this rule that are cited in the rules for those
programs.

(3) For a client receiving hospice services at home, or in
an alternate living facility, the department applies rules used
for the community options program entry system (COPES)
for hospice applicants with gross income under the medicaid
special income level (SIL) (300% of the federal benefit rate
(FBR)), if the client is not otherwise eligible for another non-
institutional categorically needy medicaid program. (Note:
For hospice applicants with income over the medicaid SIL,
medically needy medicaid rules apply.)

(4) The department allocates nonexcluded income in the
following order and the combined total of (((4))) (a), (b), (c),
and (d) of this subsection cannot exceed the effective one-
person medically needy income level (MNIL):

(a) A personal needs allowance (PNA) of:

(i) Seventy dollars for the following clients who live in a
state veteran's home and receive a needs based veteran's pen-
sion in excess of ninety dollars:

(A) A veteran without a spouse or dependent child.

(B) A veteran's surviving spouse with no dependent chil-
dren.

(i1) The difference between one hundred sixty dollars
and the needs based veteran's pension amount for persons
specified in ((subseetion{4))) (a)(i) of this ((seetion)) subsec-
tion who receive a veteran's pension less than ninety dollars.

(iii) One hundred sixty dollars for a client living in a state
veterans' home who does not receive a needs based veteran's
pension;

(iv) Forty-one dollars and sixty-two cents for all clients
in a medical institution receiving ABD cash assistance.

(v) For all other clients in a medical institution the PNA
is fifty-seven dollars and twenty-eight cents.

(vi) Current PNA and long-term care standards can be
found at http://www.dshs.wa.gov/manuals/eaz/sections/Long
TermCare/LTCstandardspna.shtml.




Washington State Register, Issue 13-20

(b) Mandatory federal, state, or local income taxes owed
by the client.

(c) Wages for a client who:

(1) Is related to the supplemental security income (SSI)
program as described in WAC 182-512-0050(1); and

(i1) Receives the wages as part of a department-approved
training or rehabilitative program designed to prepare the cli-
ent for a less restrictive placement. When determining this
deduction employment expenses are not deducted.

(d) Guardianship fees and administrative costs including
any attorney fees paid by the guardian, after June 15, 1998,
only as allowed by chapter 388-79 WAC.

(5) The department allocates nonexcluded income after
deducting amounts described in subsection (4) of this section
in the following order:

(a) Current or back child support garnished or withheld
from income according to a child support order in the month
of the garnishment if it is for the current month:

(1) For the time period covered by the PNA; and

(i1) Is not counted as the dependent member's income
when determining the family allocation amount.

(b) A monthly maintenance needs allowance for the
community spouse not to exceed, effective January 1, 2008,
two thousand six hundred ten dollars, unless a greater amount
is allocated as described in subsection (7) of this section. The
community spouse maintenance allowance may change each
January based on the consumer price index. Starting January
1, 2008, and each year thereafter the community spouse
maintenance allocation can be found in the long-term care
standards chart at http://www1.dshs.wa.gov/manuals/eaz/
sections/LongTermCare/LTCstandardspna.shtml. The
monthly maintenance needs allowance:

(1) Consists of a combined total of both:

(A) One hundred fifty percent of the two person federal
poverty level. This standard may change annually on July Ist;
and

(B) Excess shelter expenses as described under subsec-
tion (6) of this section.

(ii) Is reduced by the community spouse's gross count-
able income; and

(iii) Is allowed only to the extent the client's income is
made available to the community spouse.

(¢) A monthly maintenance needs amount for each minor
or dependent child, dependent parent or dependent sibling of
the community spouse or institutionalized person who:

(i) Resides with the community spouse: (((A})) For each
child, one hundred and fifty percent of the two-person FPL
minus that child's income and divided by three (child support
received from a noncustodial parent is considered the child's
income). This standard is called the community spouse (CS)
and family maintenance standard and can be found at: http://
www.dshs.wa.gov/manuals/eaz/sections/LongTermCare/
LTCstandardspna.shtml.

(i1) Does not reside with the community spouse or insti-
tutionalized person, in an amount equal to the effective one-
person MNIL for the number of dependent family members
in the home less the dependent family member's income.

(iii) Child support received from a noncustodial parent is
the child's income.
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(d) Medical expenses incurred by the institutional client
and not used to reduce excess resources. Allowable medical
expenses and reducing excess resources are described in
WAC ((388-513-13590)) 182-513-1350.

(e) Maintenance of the home of a single institutionalized
client or institutionalized couple:

(1) Up to one hundred percent of the one-person federal
poverty level per month;

(1) Limited to a six-month period;

(i) When a physician has certified that the client is
likely to return to the home within the six-month period; and

(iv) When social services staff documents the need for
the income exemption.

(6) For the purposes of this section, "excess shelter
expenses" means the actual expenses under ((subseetion{(6)))
(b) of this subsection less the standard shelter allocation
under ((subseetion<6))) (a) of this subsection. For the pur-
poses of this rule:

(a) The standard shelter allocation is based on thirty per-
cent of one hundred fifty percent of the two person federal
poverty level. This standard may change annually on July 1st
and is ound at: http://www.dshs.wa.gov/manuals/caz/
sections/LongTermCare/LTCstandardspna.shtml; and

(b) Shelter expenses are the actual required maintenance
expenses for the community spouse's principal residence for:

(i) Rent;

(ii) Mortgage;

(ii1) Taxes and insurance;

(iv) Any maintenance care for a condominium or coop-
erative; and

(v) The food stamp standard utility allowance described
in WAC 388-450-0195, provided the utilities are not included
in the maintenance charges for a condominium or coopera-
tive.

(7) The amount allocated to the community spouse may
be greater than the amount in subsection (6)(b) of this section
only when:

(a) A court enters an order against the client for the sup-
port of the community spouse; or

(b) A hearings officer determines a greater amount is
needed because of exceptional circumstances resulting in
extreme financial duress.

(8) A client who is admitted to a medical facility for
ninety days or less and continues to receive full SSI benefits
is not required to use the SSI income in the cost of care for
medical services. Income allocations are allowed as
described in this section from non-SSI income.

(9) Standards described in this section for long-term care
can be found at: http://www.dshs.wa.gov/manuals/eaz/
sections/LongTermCare/LTCstandardspna.shtml.

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-513-1395 Determining eligibility for insti-
tutional or hospice services for individuals living in a
medical institution under the medically needy (MN) pro-
gram. This section describes how the department determines
a client's eligibility for institutional or hospice services in a
medical institution and for facility care only under the MN
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program. In addition, this section describes rules used by the
department to determine whether a client approved for these
benefits is also eligible for noninstitutional medical assis-
tance in a medical institution under the MN program.

(1) To be eligible for institutional or hospice services
under the MN program for individuals living in a medical
institution, a client must meet the financial requirements
described in subsection (5) of this section. In addition, a cli-
ent must meet program requirements described in WAC
((388-513-1315)) 182-513-1315; and

(a) Be an SSI-related client with countable income as
described in subsection (4)(a) of this section that is more than
the special income level (SIL); or

(b) Be a child not described in ((subseetion{1H))) (a) of
this subsection with countable income as described in subsec-
tion (4)(b) of this section that exceeds the categorically needy
(CN) standard for the children's medical program.

(2) For an SSl-related client, excess resources are
reduced by medical expenses as described in WAC ((388-
543-14350)) 182-513-1350 to the resource standard for a sin-
gle or married individual.

(3) The department determines a client's countable
resources for institutional and hospice services under the MN
programs as follows:

(a) For an SSl-related client, the department determines
countable resources per WAC ((388-513-1350)) 182-513-
1350.

(b) For a child not described in ((subseetien{3))) (a) of
this subsection, no determination of resource eligibility is
required.

(4) The department determines a client's countable
income for institutional and hospice services under the MN
program as follows:

(a) For an SSl-related client, the department reduces
available income as described in WAC ((388-5431325-and
388-513-1330)) 182-513-1325 and 182-513-1330 by:

(i) Excluding income described in WAC ((388-543-
1340)) 182-513-1340;

(i1) Disregarding income described in WAC ((388-543-
1345)) 182-513-1345; and

(iii) Subtracting previously incurred medical expenses
incurred by the client and not used to reduce excess
resources. Allowable medical expenses and reducing excess
resources are described in WAC ((388-513-1350)) 182-513-
1350.

(b) For a child not described in ((subseetion{4))) (a) of
this subsection, the department:

(i) Follows the income rules described in WAC 182-505-
0210 for the children's medical program; and

(i1) Subtracts the medical expenses described in this sub-
section (((4))).

(5) If the income remaining after the allowed deductions
described in WAC ((388-513-1386)) 182-513-1380, plus
countable resources in excess of the standard described in
WAC ((388-513-13590)) 182-513-1350(1), is less than the
department-contracted rate times the number of days residing
in the facility the client:

(a) Is eligible for institutional or hospice services in a
medical institution, and medical assistance;

(b) Is approved for twelve months; and
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(c) Participates income and excess resources toward the
cost of care as described in WAC ((388-543-1380)) 182-513-
1380.

(6) If the income remaining after the allowed deductions
described in WAC ((388-5143-1380)) 182-513-1380 plus
countable resources in excess of the standard described in
WAC ((388-513-1350)) 182-513-1350(1) is more than the
department-contracted rate times the number of days residing
in the facility the client:

(a) Is not eligible for payment of institutional services;
and

(b) Eligibility is determined for medical assistance only
as described in chapter 182-519 WAC.

(7) If the income remaining after the allowed deductions
described in WAC ((388-543-1380)) 182-513-1380 is more
than the department contracted nursing facility rate based on
the number of days the client is in the facility, but less than
the private nursing rate plus the amount of medical expenses
not used to reduce excess resources the client:

(a) Is eligible for nursing facility care only and is
approved for a three or six month based period as described
in chapter 182-519 WAC. This does not include hospice in a
nursing facility; and

(1) Pays the nursing home at the current state rate;

(i1) Participates in the cost of care as described in WAC
((388-513-1380)) 182-513-1380; and

(iii) Is not eligible for medical assistance or hospice ser-
vices unless the requirements in subsection (6)(b) of this sec-
tion is met.

(b) Is approved for medical assistance for a three or six
month base period as described in chapter 182-519 WAC, if:

(i) No income and resources remain after the post eligi-
bility treatment of income process described in WAC ((388-
513-1380)) 182-513-1380.

(i) Medicaid certification is approved beginning with
the first day of the base period.

(c) Is approved for medical assistance for up to three or
six months when they incur additional medical expenses that
are equal to or more than excess income remaining after the
post eligibility treatment of income process described in
WAC ((388-513-1380)) 182-513-1380.

(1) This process is known as spenddown and is described
in WAC 182-519-0100.

(i1)) Medicaid certification is approved on the day the
spenddown is met.

(8) If the income remaining after the allowed deductions
described in WAC ((388-513-1380)) 182-513-1380, plus
countable resources in excess of the standard described in
WAC ((388-513-1350)) 182-513-1350 is more than the pri-
vate nursing facility rate times the number of days in a month
residing in the facility, the client:

(a) Is not eligible for payment of institutional services.

(b) Eligibility is determined for medical assistance only
as described in chapter 182-519 WAC.

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-513-1400 Long-term care (LTC) partner-
ship program (index). Under the long term care (LTC) part-




Washington State Register, Issue 13-20

nership program, individuals who purchase qualified long-
term care partnership insurance policies can apply for long-
term care medicaid under special rules for determining finan-
cial eligibility. These special rules generally allow the indi-
vidual to protect assets up to the insurance benefits received
from a partnership policy so that such assets will not be taken
into account in determining financial eligibility for long-term
care medicaid and will not subsequently be subject to estate
recovery for medicaid and long-term care services paid. The
Washington long term care partnership program is effective
on December 1, 2011.

The following rules govern long-term care eligibility
under the long-term care partnership program:

(1) WAC ((388-513-1465)) 182-513-1405 Definitions.

(2) WAC ((388-513-1410)) 182-513-1410 What quali-
fies as a LTC partnership policy?

(3) WAC ((388-513-1415)) 182-513-1415 What assets
can't be protected under the LTC partnership provisions?

(4) WAC ((388-513-1420)) 182-513-1420 Who is eligi-
ble for asset protection under a LTC partnership policy?

(5) WAC ((388-543-1425)) 182-513-1425 When would
I not qualify for LTC medicaid if I have a LTC partnership
policy that does not have exhausted benefits?

(6) WAC ((388-513-1430)) 182-513-1430 What change
of circumstances must I report when I have a LTC partner-
ship policy paying a portion of my care?

(7) WAC ((388-513-1435)) 182-513-1435 Will Wash-
ington recognize a LTC partnership policy purchased in
another state?

(8) WAC ((388-513-1440)) 182-513-1440 How many of
my assets can be protected?

(9) WAC ((388-513-1445)) 182-513-1445 How do I des-
ignate a protected asset and what proof is required?

(10) WAC ((388-513-1450)) 182-513-1450 How does
transfer of assets affect LTC partnership and medicaid eligi-
bility?

(11) WAC ((388-513-1455)) 182-513-1455 If 1 have
protected assets under a LTC partnership policy, what hap-
pens after my death?

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-513-1405 Definitions. For purposes of this
section, the following terms have the meanings given them.
Additional definitions can be found at chapter ((388-5690))
182-500 WAC and WAC ((388-513-1364)) 182-513-1301.

"Issuer" means any entity that delivers, issues for deliv-
ery, or provides coverage to, a resident of Washington, any
policy that claims to provide asset protection under the
Washington long-term care partnership act, chapter 48.85
RCW. Issuer as used in this chapter specifically includes
insurance companies, fraternal benefit societies, health care
service contractors, and health maintenance organizations.

"Long-term care (LTC) insurance" means a policy
described in Chapter 284-83 WAC.

"Long-term care services' means services received in
a medical institution, or under a home and community based
waiver authorized by home and community services (HCS)
or ((divisten—ef)) developmental disabilities administration
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(DDA). Hospice services are considered long-term care ser-
vices for the purposes of the long-term care partnership when
medicaid eligibility is determined under chapter ((388-543-e¢
388-515)) 182-513 or 182-515 WAC.

"Protected assets" means assets that are designated as
excluded or not taken into account upon determination of
long-term care medicaid eligibility described in WAC ((388-
543-1315)) 182-513-1315. The protected or excluded amount
is up to the dollar amount of benefits that have been paid for
long-term care services by the qualifying long-term care part-
nership policy on the medicaid applicant's or client's behalf.
The assets are also protected or excluded for the purposes of
estate recovery described in chapter ((388-527)) 182-527
WAC, in up to the amount of benefits paid by the qualifying
policy for medical and long-term care services.

"Qualified long-term care insurance partnership"
means an agreement between the Centers for Medicare and
Medicaid Services (CMS), and the health care authority
(HCA) which allows for the disregard of any assets or
resources in an amount equal to the insurance benefit pay-
ments that are made to or on behalf of an individual who is a
beneficiary under a long-term care insurance policy that has
been determined by the Washington state insurance commis-
sion to meet the requirements of section 1917 (b)(1)(c)(iii) of
the act. These policies are described in chapter 284-83 WAC.

"Reciprocity Agreement" means an agreement
between states approved under section 6021(b) of the Deficit
Reduction Act of 2005, Public Law 109-171 (DRA) under
which the states agree to provide the same asset protections
for qualified partnership policies purchased by an individual
while residing in another state and that state has a reciprocity
agreement with the state of Washington.

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-513-1415 What assets can't be protected
under the LTC partnership provisions? The following
assets cannot be protected under a LTC partnership policy.

(1) Resources in a trust described in WAC ((388-561+-
01+00)) 182-516-0100 (6) and (7).

(2) Annuity interests in which Washington must be
named as a preferred remainder beneficiary as described in
WAC ((388-564-6261)) 182-516-0201.

(3) Home equity in excess of the standard described in
WAC ((388-513-1356)) 182-513-1350. Individuals who
have excess home equity interest are not eligible for long-
term care medicaid services.

(4) Any portion of the value of an asset that exceeds the
dollar amount paid out by the LTC partnership policy.

(5) The unprotected value of any partially protected asset
(an example would be the home) is subject to estate recovery
described in chapter ((388-527)) 182-527 WAC.

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-513-1425 When would I not qualify for
LTC medicaid if I have a LTC partnership policy in pay
status? You are not eligible for LTC medicaid when the fol-
lowing applies:
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(1) The income you have available to pay toward your
cost of care described in WAC ((388-543-13860)) 182-513-
1380, combined with the amount paid under the qualifying
LTC partnership policy, exceeds the monthly private rate at
the institution.

(2) The income you have available to pay toward your
cost of care on a home and community based (HCB) waiver
described in chapter ((388-515)) 182-515 WAC, combined
with the amount paid under the qualifying LTC partnership
policy, exceeds the monthly private rate in a home or residen-
tial setting.

(3) You fail to meet another applicable eligibility
requirement for LTC medicaid.

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-513-1430 What change of circumstances
must I report when I have a LTC partnership policy pay-
ing a portion of my care? You must report changes
described in WAC ((388-418-0005)) 182-418-0005 plus the
following:

(1) You must report and verify the value of the benefits
that your issuer has paid on your behalf under the LTC part-
nership policy upon request by the department, and at each
annual eligibility review.

(2) You must provide proof when you have exhausted
the benefits under your LTC partnership policy.

(3) You must provide proof if you have given away or
transferred assets that you have previously designated as pro-
tected. Although, there is no penalty for the transfer of pro-
tected assets once you have been approved for LTC medic-
aid, the value of transferred assets reduces the total dollar
amount that is designated as protected and must be verified.

(4) You must provide proof if you have sold an asset or
converted a protected asset into cash or another type of asset.
You will need to make changes in the asset designation and
verify the type of transaction and new value of the asset.

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-513-1450 How does transfer of assets
affect LTC partnership and medicaid eligibility? (1) If
you transfer an asset within the sixty months prior to the med-
icaid application or after medicaid eligibility has been estab-
lished, we will evaluate the transfer based on WAC ((388-
543-1363)) 182-513-1363 and determine if a penalty period
applies unless:

(a) You have already been receiving institutional ser-
vices;

(b) Your LTC partnership policy has paid toward institu-
tional services for you; and

(c) The value of the transferred assets has been protected
under the LTC partnership policy.

(2) The value of the transferred assets that exceed your
LTC partnership protection will be evaluated for a transfer
penalty.

(3) If you transfer assets whose values are protected, you
lose that value as future protection unless all the transferred
assets are returned.
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(4) The value of your protected assets less the value of
transferred assets equals the adjusted value of the assets you
are able to protect.

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-513-1455 If I have protected assets under
a LTC partnership policy, what happens after my death?
Assets designated as protected prior to death are not subject
to estate recovery for medical or LTC services paid on your
behalf as described in chapter ((388-527)) 182-527 WAC as
long as the following requirements are met:

(1) A personal representative who asserts an asset is pro-
tected under this section has the initial burden of providing
proof as described in chapter ((388-527)) 182-527 WAC.

(2) A personal representative must provide verification
from the LTC insurance company of the dollar amount paid
out by the LTC partnership policy.

(3) If the LTC partnership policy paid out more than was
previously designated, the personal representative has the
right to assert that additional assets should be protected based
on the increased protection. The personal representative must
use the DSHS LTCP asset designation form and send it to the
office of financial recovery.

(4) The amount of protection available to you at death
through the estate recovery process is decreased by the FMV
of any protected assets that were transferred prior to death.

AMENDATORY SECTION (Amending WSR 13-03-096,
filed 1/15/13, effective 1/15/13)

WAC 182-515-1500 Payment standard for persons in
certain group living facilities. (1) A monthly grant payment
of thirty-eight dollars and eighty-four cents will be made to
eligible persons in ((fhe—fel-}ewg—faeﬂf&es—

b

(@) Erega! . . E . ¥ .

o (by-Aduk ;ES.T. E.ﬁm}“iﬂ ;hm}“;;ﬁ:Eﬁ;m adult-residen

te)-Divisien-oef developmental-disabilittes{DDD)-greup
home-faeilities)) alternative living facilities (ALF) described
in WAC 182-513-1301.

(2) The payment covers the person's need for clothing,
personal maintenance, and necessary incidentals (CPI).

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-515-1506 What are the general eligibility
requirements for home and community based (HCB) ser-
vices authorized by home and community services (HCS)
and hospice? (1) To be eligible for home and community
based (HCB) services and hospice you must:

(a) Meet the program and age requirements for the spe-
cific program:

(i) COPES, per WAC 388-106-0310;

(ii)) PACE, per WAC 388-106-0705;

(iii)) WMIP waiver services, per WAC 388-106-0750;

(iv) New Freedom, per WAC 388-106-1410;

(v) Hospice, per chapter 182-551 WAC; or
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(vi) Roads to community living (RCL), per WAC 388-
106-0250, 388-106-0255 and 388-106-0260.

(b) Meet the disability criteria for the supplemental secu-
rity income (SSI) program as described in WAC 182-512-
0050;

(c) Require the level of care provided in a nursing facil-
ity described in WAC 388-106-0355;

(d) Be residing in a medical institution as defined in
WAC 182-500-0050, or likely to be placed in one within the
next thirty days without HCB services provided under one of
the programs listed in ((subseetion1))) (a) of this subsec-
tion;

(e) Have attained institutional status as described in
WAC ((388-513-1320)) 182-513-1320;

(f) Be determined in need of services and be approved
for a plan of care as described in ((subseetien-1))) (a) of this
subsection;

(g) Be able to live at home with community support ser-
vices and choose to remain at home, or live in a department-
contracted:

(i) Enhanced adult residential care (EARC) facility;

(i1) Licensed adult family home (AFH); or

(iii) Assisted living (AL) facility.

(h) Not be subject to a penalty period of ineligibility for
the transfer of an asset as described in WAC 388-513-1363
through 388-513-1365;

(i) Not have a home with equity in excess of the require-
ments described in WAC 388-513-1350.

(2) Refer to WAC 388-513-1315 for rules used to deter-
mine countable resources, income, and eligibility standards
for long-term care services.

(3) Current income and resource standard charts are
located at: http://www.dshs.wa.gov/manuals/eaz/sections/
LongTermCare/LTCstandardspna.html.

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-515-1507 What are the financial require-
ments for home and community based (HCB) services
authorized by home and community services (HCS) when
you are eligible for a noninstitutional categorically needy
(CN) medicaid program? (1) You are eligible for medicaid
under one of the following programs:

(a) Supplemental security income (SSI) eligibility
described in WAC 388-474-0001 and chapter 182-510 WAC.
This includes SSI clients under 1619B status;

(b) SSI-related CN medicaid described in WAC 182-
512-0100 (2)(a) and (b);

(c) SSI-related health care for workers with disabilities
program (HWD) described in WAC 182-511-1000. If you are
receiving HWD, you are responsible to pay your HWD pre-
mium as described in WAC 182-511-1250;

(d) Aged, blind, or disabled (ABD) cash assistance
described in WAC 388-400-0060 and are receiving CN med-
icaid based on ABD criteria.

(2) You do not have a penalty period of ineligibility for
the transfer of an asset as described in WAC 388-513-1363
through 388-513-1365. This does not apply to PACE or hos-
pice services.
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(3) You do not have a home with equity in excess of the
requirements described in WAC 388-513-1350.

(4) You do not have to meet the initial eligibility income
test of having gross income at or below the special income
level (SIL).

(5) You do not pay (participate) toward the cost of your
personal care services.

(6) If you live in a department contracted facility listed in
WAC 388-515-1506 (1)(g), you pay room and board up to
the ((APSA)) aging and disability services (ADS) room and
board standard. The ((ABSA)) ADS room and board standard
is based on the federal benefit rate (FBR) minus the current
personal needs allowance (PNA) for HCS CN waivers in an
alternate living facility.

(a) If you live in an assisted living (AL) facility,
enhanced adult residential center (EARC), or adult family
home (AFH) you keep a PNA of sixty-two dollars and sev-
enty-nine cents and use your income to pay up to the room
and board standard.

(b) If ((subseetion{6})) (a) of this subsection applies and
you are receiving HWD described in WAC 182-511-1000,
you are responsible to pay your HWD premium as described
in WAC 182-511-1250, in addition to the ((ADSA)) ADS
room and board standard.

(7) If you are eligible for aged, blind or disabled (ABD)
cash assistance program described in WAC 388-400-0060
and receiving SSI-related CN medicaid. you do not partici-
pate in the cost of personal care and you may keep the follow-
ing:

(a) When you live at home, you keep the cash grant
amount authorized under WAC 388-478-0033;

(b) When you live in an AFH, you keep a PNA of thirty-
eight dollars and eighty-four cents, and pay any remaining
income and ABD cash grant to the facility for the cost of
room and board up to the ((ABSA)) ADS room and board
standard; or

(¢) When you live in an assisted living facility or
enhanced adult residential center, you are only eligible to
receive an ABD cash grant of thirty-eight dollars and eighty-
four cents as described in WAC ((388-478-0045)) 182-515-
1500, which you keep for your PNA.

(8) Current resource and income standards are located at:
http://www.dshs.wa.gov/manuals/eaz/sections/LongTerm
Care/LTCstandardspna.shtml.

(9) Current PNA and ((ADSA)) ADS room and board
standards are located at: http://www.dshs.wa.gov/manuals/
eaz/sections/LongTermCare/ltcstandardsPN Achartsubfile.
shtml.

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-515-1508 How does the department deter-
mine if you are financially eligible for home and commu-
nity based (HCB) services authorized by home and com-
munity services (HCS) and hospice if you are not eligible
for medicaid under a categorically needy (CN) program
listed in WAC 388-515-1507(1)? (1) If you are not eligible
for medicaid under a categorically needy (CN) program listed
in WAC 388-515-1507(1), the department must determine
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your eligibility using institutional medicaid rules. This sec-
tion explains how you may qualify using institutional medic-
aid rules.

(2) You must meet the general eligibility requirements
described in WAC 388-513-1315 and 388-515-1506.

(3) You must meet the following resource requirements:

(a) Resource limits described in WAC 388-513-1350.

(b) If you have resources over the standard allowed in
WAC 388-513-1350, the department reduces resources over
the standard by your unpaid medical expenses described in
WAC 388-513-1350 if you verify these expenses.

(4) You must meet the following income requirements:

(a) Your gross nonexcluded income must be at or below
the special income level (SIL) which is three hundred percent
of the federal benefit rate (FBR); or

(b) For home and community based (HCB) service pro-
grams authorized by HCS your gross nonexcluded income is:

(1) Above the special income level (SIL) which is three
hundred percent of the federal benefit rate (FBR); and

(i1) Net income is no greater than the effective one-per-
son medically needy income level (MNIL). Net income is
calculated by reducing gross nonexcluded income by:

(A) Medically needy (MN) disregards found in WAC
388-513-1345; and

(B) The average monthly nursing facility state rate is five
thousand six hundred and twenty six dollars. This rate will be
updated annually starting October 1, 2012, and each year
thereafter on October 1st. This standard will be updated
annually in the long-term care standard section of the EAZ
manual described at http://www.dshs.wa.gov/manuals/eaz/
sections/LongTermCare/LTCstandardspna.shtml.

(5) The department follows the rules in WAC ((388-5145-
1325)) 182-513-1325, 388-513-1330, and 388-513-1340 to
determine available income and income exclusions.

(6) Current resource and income standards (including the
SIL, MNIL and FBR) for long-term care are found at: http://
www.dshs.wa.gov/manuals/eaz/sections/LongTermCare/
LTCstandardspna.shtml.

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-515-1509 How does the department deter-
mine how much of my income I must pay towards the cost
of my care if I am only eligible for home and community
based (HCB) services under WAC 388-515-1508? If you
are only eligible for medicaid under WAC 388-515-1508, the
department determines how much you must pay based upon
the following:

(1) If you are single and living at home as defined in
WAC 388-106-0010, you keep all your income up to the fed-
eral poverty level (FPL) for your personal needs allowance
(PNA).

(2) If you are married living at home as defined in WAC
388-106-0010, you keep all your income up to the effective
one-person medically needy income level (MNIL) for your
PNA if your spouse lives at home with you. If you are mar-
ried and living apart from your spouse, you're allowed to
keep your income up to the FPL for your PNA.
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(3) If you live in an assisted living (AL) facility,
enhanced adult residential center (EARC), or adult family
home (AFH), you:

(a) Keep a PNA from your gross nonexcluded income.
The PNA is sixty-two dollars and seventy-nine cents effec-
tive July 1, 2008; and

(b) Pay for your room and board up to the ((ABSA))
ADS room and board standard.

(4) In addition to paying room and board, you may also
have to pay toward the cost of personal care. This is called
your participation. Income that remains after the PNA and
((amy)) room and board ((deduetion)) liability if residing in
an alternate living facility is reduced by allowable deductions
in the following order:

(a) If you are working, the department allows an earned
income deduction of the first sixty-five dollars plus one-half
of the remaining earned income(());

(b) Guardianship fees and administrative costs including
any attorney fees paid by the guardian only as allowed by
chapter 388-79 WAC;

(c) Current or back child support garnished or withheld
from your income according to a child support order in the
month of the garnishment if it is for the current month. If the
department allows this as deduction from your income, the
department will not count it as your child's income when
determining the family allocation amount;

(d) A monthly maintenance needs allowance for your
community spouse not to exceed that in WAC 388-513-1380
(5)(b) unless a greater amount is allocated as described in
((subseetion)) (e) of this ((seetion)) subsection. This amount:

(i) Is allowed only to the extent that your income is made
available to your community spouse; and

(i1) Consists of a combined total of both:

(A) One hundred fifty percent of the two person federal
poverty level. This standard may change annually on July 1st
and can be found at: http://www.dshs.wa.gov/manuals/eaz/
sections/LongTermCare/LTCstandardspna.shtml; and

(B) Excess shelter expenses. For the purposes of this sec-
tion, excess shelter expenses are the actual required mainte-
nance expenses for your community spouse's principal resi-
dence. These expenses are determined in the following man-
ner:

(D Rent, including space rent for mobile homes, plus;

(IT) Mortgage, plus;

(IIT) Taxes and insurance, plus;

(IV) Any required payments for maintenance care for a
condominium or cooperative, plus;

(V) The food assistance standard utility allowance
(SUA) described in WAC 388-450-0195 provided the utili-
ties are not included in the maintenance charges for a condo-
minium or cooperative, minus;

(VI) The standard shelter allocation. This standard is
based on thirty percent of one hundred fifty percent of the
two person federal poverty level. This standard may change
annually on July Ist and can be found at: http://www.dshs.
wa.gov/manuals/eaz/sections/LongTermCare/LTCstandards
pna.shtml; and

(VII) Is reduced by your community spouse's gross
countable income.
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(iii) The amount allocated to the community spouse may
be greater than the amount in ((stbseetion)) (d)(ii) of this
subsection only when:

(A) There is a court order approving a higher amount for
the support of your community spouse; or

(B) A hearings officer determines a greater amount is
needed because of exceptional circumstances resulting in
extreme financial duress.

(e) A monthly maintenance needs amount for each minor
or dependent child, dependent parent, or dependent sibling of
your community or institutionalized spouse. The amount the
department allows is based on the living arrangement of the
dependent. If the dependent:

(1) Resides with your community spouse, for each child,
one hundred fifty percent of the two-person FPL minus that
child's income and divided by three (child support received
from a noncustodial parent is considered the child's income);

(i1) Does not reside with the community spouse, the
amount is equal to the effective one-person MNIL based on
the number of dependent family members in the home less
their separate income (child support received from a noncus-
todial parent is considered the child's income).

(f) Your unpaid medical expenses which have not been
used to reduce excess resources. Allowable medical expenses
are described in WAC 388-513-1350.

(g) The total of the following deductions cannot exceed
the SIL (three hundred percent of the FBR):

(i) Personal needs allowance in subsections (1), (2), and
(3)(a) and (b) of this section; and

(i) Earned income deduction of the first sixty-five dol-
lars plus one-half of the remaining earned income in ((sub-

seetion{4))) (a) of this subsection; and
(iii) Guardianship fees and administrative costs in ((stb-

seetion{4))) (b) of this subsection.

(5) You must pay your provider the combination of the
room and board amount and the cost of personal care services
after all allowable deductions.

(6) You may have to pay third party resources described
in WAC 182-501-0200 in addition to the room and board and
participation. The combination of room and board, participa-
tion, and third party resources is the total amount you must
pay.

(7) Current income and resource standards for long-term
care (including SIL, MNIL, FPL, FBR) are located at: http://
www.dshs.wa.gov/manuals/eaz/sections/LongTermCare/
LTCstandardspna.shtml.

(8) If you are in multiple living arrangements in a month
(an example is a move from an adult family home to a home
setting on HCB services), the department allows you the
highest PNA available based on all the living arrangements
and services you have in a month.

(9) Current PNA and ((ABSA)) ADS room and board
standards are located at: http://www.dshs.wa.gov/manuals/
eaz/sections/LongTermCare/ltcstandardsPNAchartsubfile.
shtml.
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AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-515-1510 Division of developmental dis-
abilities ((@PP))) administration (DDA) home and com-
munity based ((serviees)) (HCB) waivers. The four sec-
tions that follow describe the general and financial eligibility
requirements for home and community based (HCB) waivers
authorized by the ((divistenrof)) developmental disabilities
((DPbyhome-andcommunity-based-services(HEBS)waiv-

ers)) administration (DDA).
(1) WAC 388-515-1511 describes the general eligibility

requirements under the (BBD-HEBS)) DDA HCB waivers.

(2) WAC 388-515-1512 describes the financial require-
ments for the (BBP)) DDA waivers if you are eligible for
medicaid under the noninstitutional categorically needy pro-
gram (CN).

(3) WAC 388-515-1513 describes the initial financial
requirements for the (PBB)) DDA HCB waivers if you are
not eligible for medicaid under a categorically needy pro-
gram (CN) listed in WAC 388-515-1512(1).

(4) WAC 388-515-1514 describes the post eligibility
financial requirements for the (BPBD)) DDA waivers if you
are not eligible for medicaid under a categorically needy pro-
gram CN listed in WAC 388-515-1512(1).

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-515-1511 What are the general eligibility
requirements for waiver services under the ((division-of))
developmental disabilities (((BPB))) administration
(DDA) home and community based ((serviees{HEBS)))
(HCB) waivers? (1) This section describes the general eligi-
bility requirements for waiver services under the (BBB))
DDA home and community based ((services(HEBS)))

HCB) waivers.

(2) The requirements for services for (BBB-HEBS))
DDA HCB waivers are described in chapter 388-845 WAC.
The department establishes eligibility for (BPBDD-HEBS))
DDA HCB waivers. To be eligible, you must:

(a) Be an eligible client of the ((divisten—of)) develop-

mental disabilities (((PPD))) administration (DDA);
(b) Meet the disability criteria for the supplemental secu-

rity income (SSI) program as described in WAC 182-512-
0050;

(c) Require the level of care provided in an intermediate
care facility for the intellectually disabled (ICF/ID);

(d) Have attained institutional status as described in
WAC 388-513-1320;

(e) Be able to reside in the community and choose to do
so as an alternative to living in an ICF/ID;

(f) Need waiver services as determined by your plan of
care or individual support plan, and:

(1) Be able to live at home with waiver services; or

(i1) Live in a department contracted facility, which
includes:

(A) A group home;

(B) Group training home;

(C) Child foster home, group home or staffed residential
facility;
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(D) Adult family home (AFH); or

(E) Adult residential care (ARC) facility.

(ii1) Live in your own home with supported living ser-
vices from a certified residential provider; or

(iv) Live in the home of a contracted companion home
provider; and

(g) Be both medicaid eligible under the ((eategerically

)) HCB waiver eligibility described in

WAC 182-515-1510 and be approved for services by ((the

divisten-of developmental-disabilities)) DDA.

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-515-1512 What are the financial require-
ments for the (BPP)) DDA waiver services if I am eligi-
ble for medicaid under the noninstitutional categorically
needy program (CN)? (1) You ((autematieally)) meet
income and resource eligibility for (BPD)) DDA waiver ser-
vices if you are eligible for medicaid under a categorically
needy program (CN) under one of the following programs:

(a) Supplemental security income (SSI) eligibility
described in WAC 388-474-0001 and chapter 182-510 WAC.
ThlS 1ncludes SSI chents under 1619B status((—'Phese—el—teﬁ%s

See}al—Seeufity—Adfniﬂ%s&&&eﬂ));

(b) Health care for workers with disabilities (HWD)
described in WAC 182-511-1000 through 182-511-1250;

(c) SSI-related (CN) medicaid described in WAC 182-
512-0100 (2)(a) and (b) or meets the requirements in WAC
182-512-0880 and is (CN) eligible after the income disre-
gards have been applied;

(d) (EN-medieaid-& hild-as deseribed-in WAL 182

B >

te))) Aged, blind or disabled (ABD) cash assistance
described in WAC 388-400-0060 and CN medicaid based on
ABD criteria.

(2) If you are eligible for a CN medicaid program listed
in subsection (1) ((abeve)) of this section, you do not have to
pay (participate) toward the cost of your personal care and/or
habilitation services. You are responsible to pay room and
board if residing in a residential setting.

(3) If you are eligible for a CN medicaid program listed
in subsection (1) ((abeve)) of this section, you do not need to
meet the initial eligibility income test of gross income at or
below the special income level (SIL), which is three hundred
percent of the federal benefit rate (FBR).

(4) If you are eligible for a CN medicaid program listed
in subsection (1) of this section, you pay up to the (ADSA))

aging and disability services (ADS) room and board standard
((dese%ﬂaed—m—\%%%%—é&é—lé@#)) based on the medically
needy income level (MNIL) minus the sixty-two dollars and
seventy-nine cents personal needs allowance (PNA). Room
and board and long-term care standards are located at http://
www.dshs.wa.gov/manuals/eaz/sections/LongTermCare/
LTCstandardspna.shtml.

(((a))) If you live in an ARC, AFH or (BBB)) DDA
group home, you keep a personal needs allowance (PNA) and
use your income to pay up to the ((ABDSA)) ADS room and
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board standard. Effective January 1, 2009, the PNA is sixty-
two dollars and seventy-nine cents.

(5) If you are eligible for ((2)) the premium based medic-
aid program ((sueh-as)), health care for workers with disabil-
ities (HWD), you must continue to pay the medicaid pre-
mium to remain eligible for that ((EN-R)) CN program and
pay the ADS room and board rate if residing in a residential
ALF setting.

(6) If you are eligible for a CN medicaid program listed
in subsection (1) of this section you are subject to equity
interest in primary residence, annuity disclosure require-
ments and are not subject to a penalty period of ineligibility
described in WAC 182-513-1315.

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-515-1513 How does the department deter-
mine if I am financially eligible for (BBP)) DDA waiver
service medical coverage if I am not eligible for medicaid
under a categorically needy program (CN) listed in WAC
388-515-1512(1)? If you are not eligible for medicaid under
a categorically needy program (CN) listed in WAC 388-515-
1512(1), we must determine your eligibility using institu-
tional medicaid rules. This section explains how you may
qualify under this program. You may be required to pay
towards the cost of your care if you are eligible under this
program. The rules explaining how much you have to pay are
listed in WAC 388-515-1514. To qualify, you must meet
both the resource and income requirements.

(1) Resource limits are described in WAC 388-513-
1350. If you have resources which are higher than the stan-
dard allowed, we may be able to reduce resources by your
unpaid medical expenses described in WAC 388-513-1350.

(2) You are not subject to a transfer of asset penalty
described in WAC 388-513-1363 through 388-513-1365.

((€))) (3) Not have a home with equity in excess of the
requirements described in WAC 388-513-1350.

((8))) (4) Must disclose to the state any interest the
applicant or spouse has in an annuity and meeting annuity
requirements described in chapter 182-516 WAC.

(5) Your gross nonexcluded income must be at or below
the special income level (SIL) which is three hundred percent
of the federal benefit level. The department follows the rules
in WAC ((388-515-1325)) 388-513-1325, 388-513-1330 and
388-513-1340 to determine available income and income
exclusions.

(()) (6) Refer to WAC 388-513-1315 for rules used to
determine countable resources, income and eligibility stan-
dards for long-term care services.

((5))) (7) Current income and resources standards are
located at: http://www.dshs.wa.gov/manuals/eaz/sections/
LongTermCare/L TCstandardspna.shtml.

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-515-1514 How does the department deter-
mine how much of my income I must pay towards the cost
of my ((PPP)) DDA waiver services if I am not eligible for
medicaid under a categorically needy program (CN)
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listed in WAC 388-515-1512(1)? If you are not eligible for
medicaid under a categorically needy program (CN) listed in
WAC 388-515-1512(1), the department determines how
much you must pay based upon the following:

(1) If you are an SSl-related client living at home as
defined in WAC 388-106-0010, you keep all your income up
to the SIL (three hundred percent of the FBR) for your per-
sonal needs allowance (PNA).

(2) If you are an SSI-related client and you live in an
ARC, AFH or (BPB)) DDA group home, you:

(a) Keep a personal needs allowance (PNA) from your
gross nonexcluded income. Effective January 1, 2009, the
PNA is sixty-two dollars and seventy-nine cents; and

(b) Pay for your room and board up to the ((ABSA))
ADS room and board rate described in http://www.dshs.wa.
gov/manuals/eaz/sections/LongTermCare/LTCstandard-
spna.shtml.

(3) In addition to paying room and board, you may also
have to pay toward the cost of personal care. This is called
your participation. Income that remains after the PNA and
any room and board deduction described in subsection (2)
((ebeve)) of this section, is reduced by allowable deductions
in the following order:

(a) If you are working, we allow an earned income
deduction of the first sixty-five dollars plus one-half of the
remaining earned income;

(b) Guardianship fees and administrative costs including
any attorney fees paid by the guardian only as allowed by
chapter 388-79 WAC;

(¢) Current or back child support garnished or withheld
from your income according to a child support order in the
month of the garnishment if it is for the current month. If we
allow this as deduction from your income, we will not count
it as your child's income when determining the family alloca-
tion amount;

(d) A monthly maintenance needs allowance for your
community spouse not to exceed that in WAC 388-513-1380
(5)(b) unless a greater amount is allocated as described in
((subseetion)) (e) of this ((seetion)) subsection. This amount:

(1) Is allowed only to the extent that your income is made
available to your community spouse; and

(i) Consists of a combined total of both:

(A) One hundred fifty percent of the two person federal
poverty level. This standard may change annually on July 1st
and can be found at: http://www.dshs.wa.gov/manuals/eaz/
sections/LongTermCare/LTCstandardspna.shtml; and

(B) Excess shelter expenses. For the purposes of this sec-
tion, excess shelter expenses are the actual required mainte-
nance expenses for your community spouse's principal resi-
dence. These expenses are determined in the following man-
ner:

(I) Rent, including space rent for mobile homes, plus;

(IT) Mortgage, plus;

(III) Taxes and insurance, plus;

(IV) Any required payments for maintenance care for a
condominium or cooperative plus;

(V) The food assistance standard utility allowance
(SUA) provided the utilities are not included in the mainte-
nance charges for a condominium or cooperative, minus;
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(VI) The standard shelter allocation. This standard is
based on thirty percent of one hundred fifty percent of the
two person federal poverty level. This standard may change
annually on July Ist and can be found at: http://
www.dshs.wa.gov/manuals/eaz/sections/LongTermCare/
LTCstandardspna.shtml; and

(VII) Is reduced by your community spouse's gross
countable income.

(iii)) May be greater than the amount in ((subseetion))
(d)(ii) of this subsection only when:

(A) There is a court order approving a higher amount for
the support of your community spouse; or

(B) A hearings officer determines a greater amount is
needed because of exceptional circumstances resulting in
extreme financial duress.

(e) A monthly maintenance needs amount for each minor
or dependent child, dependent parent or dependent sibling of
your community or institutionalized spouse. The amount we
allow is based on the living arrangement of the dependent. If
the dependent:

(1) Resides with your community spouse, for each child,
one hundred fifty percent of the two-person FPL minus that
child's income and divided by three (child support received
from a noncustodial parent is considered the child's income);

(i1) Does not reside with the community spouse, the
amount is equal to the effective one-person MNIL based on
the number of dependent family members in the home less
their separate income (child support received from a noncus-
todial parent is considered the child's income).

(f) Your unpaid medical expenses which have not been
used to reduce excess resources. Allowable medical expenses
are described in WAC 388-513-1350.

(g) The total of the following deductions cannot exceed
the SIL (three hundred percent of the FBR):

(i) Personal needs allowances in subsection (1) of this
section for in home or subsection (2)(a) of this section in a
residential setting; and

(i1) Earned income deduction of the first sixty-five dol-
lars plus one-half of the remaining earned income in ((sab-

seetion(3))) (a) of this subsection; and

(iii) Guardianship fees and administrative costs in ((stb-
seetion{3))) (b) of this subsection.

(4) If you are eligible for aged, blind or disabled (ABD)
cash assistance described in WAC 388-400-0060 and CN
medicaid based on ABD criteria, you do not participate in the
cost of personal care and you may keep the following:

(a) When you live at home, you keep the cash grant
amount authorized under the ABD cash program;

(b) When you live in an AFH, you keep a PNA of thirty-
eight dollars and eighty-four cents, and pay any remaining
income and ABD cash grant to the facility for the cost of
room and board up to the ((ABSA)) ADS room and board
standard described in http://www.dshs.wa.gov/manuals/eaz/
sections/LongTermCare/LTCstandardspna.shtml; or

(c) When you live in an ARC or (BBB)) DDA group
home, you are only eligible to receive a cash grant of thirty-
eight dollars and eighty-four cents which you keep for your
PNA.

(5) You may have to pay third party resources (TPR)
described in WAC 182-501-0200 in addition to room and
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board and the cost of personal care and/or habilitation ser-
vices (participation) after all allowable deductions have been
considered is called your total responsibility. You pay this
amount to the ARC, AFH or (BPBD)) DDA group home pro-
vider.

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-516-0001 Definitions. ""Annuitant" means
a person or entity that receives the income from an annuity.

"Annuity" means a policy, certificate or contract that is
an agreement between two parties in which one party pays a
lump sum to the other, and the other party agrees to guarantee
payment of a set amount of money over a set amount of time.
The annuity may be purchased at one time or over a set period
of time and may be bought individually or with a group. It
may be revocable or irrevocable. The party guaranteeing pay-
ment can be an:

(1) Individual; or

(2) Insurer or similar body licensed and approved to do
business in the jurisdiction in which the annuity is estab-
lished.

"Beneficiary' means an individual(s) designated in the
trust who benefits from the trust. The beneficiary can also be
called the grantee. The beneficiary and the grantor may be the
same person.

"Designated for medical expenses' means the trustee
may use the trust to pay the medical expenses of the benefi-
ciary. The amount of the trust that is designated for medical
expenses is considered an available resource to the benefi-
ciary. Payments are a third party resource.

"Disbursement" or "distribution" means any payment
from the principal or proceeds of a trust, annuity, or life estate
to the beneficiary or to someone on their behalf.

"Discretion of the trustee" means the trustee may
decide what portion (up to the entire amount) of the principal
of the trust will be made available to the beneficiary.

"Exculpatory clause" means there is some language in
the trust that legally limits the authority of the trustee to dis-
tribute funds from a trust if the distribution would jeopardize
eligibility for government programs including medicaid.

"For the sole benefit of'" means that for a transfer to a
spouse, blind or disabled child, or disabled individual, the
transfer is arranged in such a way that no individual or entity
except the spouse, blind or disabled child, or disabled indi-
vidual can benefit from the assets transferred in any way,
whether at the time of the transfer or at any time during the
life of the primary beneficiary.

"Grantor" means an individual who uses his assets or
funds to create a trust. The grantor may also be the benefi-
ciary.

"Income beneficiary" means the person receiving the
payments may only get the proceeds of the trust. The princi-
pal is not available for disbursements. If this term is used, the
principal of the trust is an unavailable resource.

"Irrevocable" means the legal instrument cannot be
changed or terminated in any way by anyone.

"Life estate' means an ownership interest in a property
only during the lifetime of the person(s) owning the life
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estate. In some cases, the ownership interest lasts only until
the occurrence of some specific event, such as remarriage of
the life estate owner. A life estate owner may not have the
legal title or deed to the property, but may have rights to pos-
session, use, income and/or selling their life estate interest in
the property.

"Principal" means the assets that make up the entity.
The principal includes income earned on the principal that
has not been distributed. The principal is also called the cor-
pus.

"Proceeds" means the income earned on the principal.
It is usually interest, dividends, or rent. When the proceeds
are not distributed, they become part of the principal.

"Pooled trust" means a trust meeting all of the follow-
ing conditions:

(1) It contains funds of more than one disabled individ-
ual, combined for investment and management purposes;

(2) It is for the sole benefit of disabled individuals (as
determined by SSA criteria);

(3) It was created by the disabled individuals, their par-
ents, grandparents, legal guardians, or by a court;

(4) It is managed by a nonprofit association with a sepa-
rate account maintained for each beneficiary; and

(5) It contains a provision that upon the death of the indi-
vidual, for any funds not retained by the trust, the state will
receive all amounts remaining in the individual's separate
account up to the total amount of medicaid paid on behalf of
that individual.

"Revocable" means the legal instrument can be
changed or terminated by the grantor, or by petitioning the
court. A legal instrument that is called irrevocable, but that
can be terminated if some action is taken, is revocable for the
purposes of this section.

"Sole-benefit trust" means an irrevocable trust estab-
lished for the sole-benefit of a spouse, blind or disabled child,
or disabled individual. In a sole-benefit trust no one but the
individual named in the trust receives benefit from the trust in
any way either at the time the trust is established or at any
time during the life of the primary beneficiary. A sole-benefit
trust may allow for reasonable costs to trustees for manage-
ment of the trust and reasonable costs for investment of trust
funds.

"Special needs trust" means an irrevocable trust meet-
ing all of the following conditions:

(1) It is for the sole benefit of a disabled individual (as
determined by SSA criteria) under sixty-five years old;

(2) It was created by the individual's parent, grandparent,
legal guardian, or by a court; and

(3) It contains a provision that upon the death of the indi-
vidual, the state will receive the amounts remaining in the
trust up to the total amount of medicaid paid on behalf of the
individual.

"Testamentary trust" means a trust created by a will
from the estate of a deceased person. The trust is paid out
according to the will.

"Trust" means property (such as a home, cash, stocks,
or other assets) is transferred to a trustee for the benefit of the
grantor or another party. The department includes in this defi-
nition any other legal instrument similar to a trust. For annu-
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ities, refer to WAC ((388-561-0200)) 182-516-0200 and 182-
516-0201.

"Trustee" means an individual, bank, insurance com-
pany or any other entity that manages and administers the
trust for the beneficiary.

"Undue hardship' means the client would be unable to
meet shelter, food, clothing, and health care needs if the
department applied the transfer of assets penalty.

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-516-0100 Trusts. (1) The department deter-
mines how trusts affect eligibility for medical programs.

(2) The department disregards trusts established, on or
before April 6, 1986, for the sole benefit of a client who lives
in an intermediate care facility for the ((mentallyretarded
HEMR))) intellectually disabled (ICF-ID).

(3) For trusts established on or before August 10, 1993
the department counts the following:

(a) If the trust was established by the client, client's
spouse, or the legal guardian, the maximum amount of
money (payments) allowed to be distributed under the terms
of the trust is considered available income to the client if all
of the following conditions apply:

(1) The client could be the beneficiary of all or part of the
payments from the trust;

(i1) The distribution of payments is determined by one or
more of the trustees; and

(iii) The trustees are allowed discretion in distributing
payments to the client.

(b) If an irrevocable trust doesn't meet the conditions
under subsection (3)(a) then it is considered either:

(1) An unavailable resource, if the client established the
trust for a beneficiary other than the client or the client's
spouse; or

(i1) An available resource in the amount of the trust's
assets that:

(A) The client could access; or

(B) The trustee distributes as actual payments to the cli-
ent and the department applies the transfer of assets rules of
WAC ((388-5131363,388-5131364-er388-513-1365))
182-513-1363, 182-513-1364 or 182-513-1365.

(c) If a revocable trust doesn't meet the description under
subsection (3)(a):

(1) The full amount of the trust is an available resource of
the client if the trust was established by:

(A) The client;

(B) The client's spouse, and the client lived with the
spouse; or

(C) A person other than the client or the client's spouse
only to the extent the client had access to the assets of the
trust.

(i1) Only the amount of money actually paid to the client
from the trust is an available resource when the trust was
established by:

(A) The client's spouse, and the client did not live with
the spouse; or

(B) A person other than the client or the client's spouse;
and
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(C) Payments were distributed by a trustee of the trust.

(iii) The department considers the funds a resource, not
income.

(4) For trusts established on or after August 11, 1993:

(a) The department considers a trust as if it were estab-
lished by the client when:

(1) The assets of the trust, as defined under WAC 388-
470-0005, are at least partially from the client;

(i1) The trust is not established by will; and

(iii) The trust was established by:

(A) The client or the client's spouse;

(B) A person, including a court or administrative body,
with legal authority to act in place of, or on behalf of, the cli-
ent or the client's spouse; or

(C) A person, including a court or administrative body,
acting at the direction of or upon the request of the client or
the client's spouse.

(b) Only the assets contributed to the trust by the client
are available to the client when part of the trust assets were
contributed by any other person.

(c) The department does not consider:

(1) The purpose for establishing a trust;

(i) Whether the trustees have, or exercise, any discretion
under the terms of the trust;

(iii) Restrictions on when or whether distributions may
be made from the trust; or

(iv) Restrictions on the use of distributions from the
trust.

(d) For a revocable trust established as described under
subsection (4)(a) of this section:

(1) The full amount of the trust is an available resource of
the client;

(i1) Payments from the trust to or for the benefit of the
client are income of the client; and

(iii) Any payments from the trust, other than payments
described under subsection (4)(d)(ii), are considered a trans-
fer of client assets.

(e) For an irrevocable trust established as described
under subsection (4)(a) of this section:

(1) Any part of the trust from which payment can be
made to or for the benefit of the client is an available
resource. When payment is made from such irrevocable
trusts, we will consider the payments as:

(A) Income to the client when payment is to or for the
client's benefit; or

(B) The transfer of an asset when payment is made to any
person for any purpose other than the client's benefit;

(i1) A trust from which a payment cannot be made to or
for the client's benefit is a transfer of assets. For such a trust,
the transfer of assets is effective the date:

(A) The trust is established; or

(B) The client is prevented from receiving benefit, if this
is after the trust is established.

(iii) The value of the trust includes any payments made
from the trust after the effective date of the transfer.

(5) For trusts established on or after August 1, 2003:

(a) The department considers a trust as if it were estab-
lished by the client when:
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(i) The assets of the trust, as defined under WAC 388-
470-0005, are at least partially from the client or the client's
spouse;

(1) The trust is not established by will; and

(iii) The trust was established by:

(A) The client or the client's spouse;

(B) A person, including a court or administrative body,
with legal authority to act in place of, or on behalf of, the cli-
ent or the client's spouse; or

(C) A person, including a court or administrative body,
acting at the direction of or upon the request of the client or
the client's spouse.

(b) Only the assets contributed other than by will to the
trust by either the client or the client's spouse are available to
the client or the client's spouse when part of the trust assets
were contributed by persons other than the client or the cli-
ent's spouse.

(c) The department does not consider:

(1) The purpose for establishing a trust;

(i1) Whether the trustees have, or exercise, any discretion
under the terms of the trust;

(iii) Restrictions on when or whether distributions may
be made from the trust; or

(iv) Restrictions on the use of the distributions from the
trust.

(d) For a revocable trust established as described under
subsection (5)(a) of this section:

(i) The full amount of the trust is an available resource of
the client;

(i1) Payments from the trust to or for the benefit of the
client are income of the client; and

(iii) Any payments from the trust, other than payments
described under subsection (5)(d)(ii), are considered a trans-
fer of client assets.

(e) For an irrevocable trust established as described
under subsection (5)(a) of this section:

(i) Any part of the trust from which payment can be
made to or for the benefit of the client or the client's spouse is
an available resource. When payment is made from such irre-
vocable trusts, the department will consider the payment as:

(A) Income to the client or the client's spouse when pay-
ment is to or for the benefit of either the client or the client's
spouse; or

(B) The transfer of an asset when payment is made to any
person for any purpose other than the benefit of the client or
the client's spouse;

(i1) A trust from which a payment cannot be made to or
for the benefit of the client or client's spouse is a transfer of
assets. For such a trust, the transfer of assets is effective the
date:

(A) The trust is established; or

(B) The client or client's spouse is prevented from
receiving benefit, if this is after the trust is established.

(iii) The value of the trust includes any payments made
from the trust after the effective date of the transfer.

(6) Trusts established on or after August 11, 1993 are not
considered available resources if they contain the assets of
either:
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(a) A person sixty-four years of age or younger who is
disabled as defined by SSI criteria (as described in WAC
((388-475-6650)) 182-512-0050) and the trust:

(1) Is established for the sole benefit of this person by
their parent, grandparent, legal guardian, or a court; and

(i1) Stipulates that the state will receive all amounts
remaining in the trust upon the death of the client, up to the
amount of medicaid spent on the client's behalf; or

(b) A person regardless of age, who is disabled as
defined by SSI criteria (as described in WAC ((388-475-
0650)) 182-512-0050), and the trust meets the following cri-
teria:

(i) It is irrevocable;

(i1) It is established and managed by a nonprofit associa-
tion;

(iii) A separate account is maintained for each benefi-
ciary of the trust but for purposes of investment and manage-
ment of funds the trust pools the funds in these accounts;

(iv) Accounts in the trust are established solely for the
benefit of the disabled individual as defined by the SSI pro-
gram;

(v) Accounts in the trust are established by:

(A) The individual;

(B) The individual's spouse, where the spouse is acting
in the place of or on behalf of the individual,

(C) The individual's parent, grandparent, legal guardian;

(D) A person, including a court or administrative body,
with legal authority to act in place of or on behalf of the indi-
vidual or the individual's spouse; or

(E) A person, including a court or administrative body,
acting at the direction or upon the request of the individual or
the individual's spouse.

(vi) It stipulates that either:

(A) The state will receive all amounts remaining in the
client's separate account upon the death of the client, up to the
amount of medicaid spent on the client's behalf; or

(B) The funds will remain in the trust to benefit other dis-
abled beneficiaries of the trust.

(7) Trusts established on or after August 1, 2003 are not
considered available resources if they contain the assets of
either:

(a) A person sixty-four years of age or younger who is
disabled as defined by SSI criteria (as described in WAC
((388-475-6050)) 182-512-0050) and the trust:

(1) Is irrevocable;

(i1) Is established for the sole benefit of this person by
their parent, grandparent, legal guardian, or a court; and

(iii) Stipulates that the state will receive all amounts
remaining in the trust upon the death of the client, the end of
the disability, or the termination of the trust, whichever
comes first, up to the amount of medicaid spent on the client's
behalf; or

(b) A person regardless of age, who is disabled as
defined by SSI criteria (as described in WAC ((388-475-
0050)) 182-512-0050), and the trust meets the following cri-
teria:

(1) It is irrevocable;

(i) It is established and managed by a nonprofit associa-
tion;
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(iii) A separate account is maintained for each benefi-
ciary of the trust but for purposes of investment and manage-
ment of funds the trust pools the funds in these accounts;

(iv) Accounts in the trust are established solely for the
benefit of the disabled individual as defined by the SSI pro-
gram;

(v) Accounts in the trust are established by:

(A) The individual;

(B) The individual's spouse, where the spouse is acting
in the place of or on behalf of the individual;

(C) The individual's parent, grandparent, legal guardian;

(D) A person, including a court or administrative body,
with legal authority to act in place of or on behalf of the indi-
vidual or the individual's spouse; or

(E) A person, including a court or administrative body,
acting at the direction or upon the request of the individual or
the individual's spouse.

(vi) It stipulates that either:

(A) The state will receive all amounts remaining in the
client's separate account upon the death of the client, the end
of the disability, or the termination of the trust, whichever
comes first, up to the amount of medicaid spent on the client's
behalf; or

(B) The funds will remain in the trust to benefit other dis-
abled beneficiaries of the trust.

(8) Trusts described in subsection (6)(a) and (7)(a) con-
tinue to be considered an unavailable resource even after the
individual becomes age sixty-five. However, additional
transfers made to the trust after the individual reaches age
sixty-five would be considered an available resource and
would be subject to a transfer penalty.

(9) The department does not apply a penalty period to
transfers into a trust described in subsections (6)(b) and
(7)(b) if the trust is established for the benefit of a disabled
individual under age sixty-five as described in WAC ((388-
543-1363-and388-513-1364)) 182-513-1363 and 182-513-
1364 and the transfer is made to the trust before the individ-
ual reaches age sixty-five.

(10) The department considers any payment from a trust
to the client to be unearned income. Except for trusts
described in subsection (6), the department considers any
payment to or for the benefit of either the client or client's
spouse as described in subsections (4)(e) and (5)(e) to be
unearned income.

(11) The department will only count income received by
the client from trusts and not the principal, if:

(a) The beneficiary has no control over the trust; and

(b) It was established with funds of someone other than
the client, spouse or legally responsible person.

(12) This section does not apply when a client estab-
lishes that undue hardship exists.

(13) WAC ((388-513-1363;388-513-1364, 388513~
1365;-and388-513-1366)) 182-513-1363, 182-513-1364, and
182-513-1365 apply under this section when the department
determines that a trust or a portion of a trust is a transfer of
assets.
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AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-516-0200 Annuities established prior to
April 1, 2009. (1) The department determines how annuities
affect eligibility for medical programs.

(2) A revocable annuity is considered an available
resource.

(3) An irrevocable annuity established prior to May 1,
2001 is not an available resource when issued by an individ-
ual, insurer, or other body licensed and approved to do busi-
ness in the jurisdiction in which the annuity is established.

(4) The income from an irrevocable annuity, meeting the
requirements of this section, is considered in determining eli-
gibility and the amount of participation in the total cost of
care. The annuity itself is not considered a resource or
income.

(5) An annuity established on or after May 1, 2001 and
before April 1, 2009 will be considered an available resource
unless it:

(a) Is irrevocable;

(b) Is paid out in equal monthly amounts within the actu-
arial life expectancy of the annuitant;

(¢) Is issued by an individual, insurer or other body
licensed and approved to do business in the jurisdiction in
which the annuity is established; and

(d) Names the department as the beneficiary of the
remaining funds up to the total of medicaid funds spent on the
client during the client's lifetime. This subsection only
applies if the annuity is in the client's name.

(6) An irrevocable annuity established on or after May 1,
2001 and before April 1, 2009 that is not scheduled to be paid
out in equal monthly amounts, can still be considered an
unavailable resource if:

(a) The full pay out is within the actuarial life expectancy
of the client; and

(b) The client:

(1) Changes the scheduled pay out into equal monthly
payments within the actuarial life expectancy of the annui-
tant; or

(i) Requests that the department calculate and budget
the payments as equal monthly payments within the actuarial
life expectancy of the annuitant. The income from the annuity
remains unearned income to the annuitant.

(7) An irrevocable annuity, established prior to May 1,
2001 that is scheduled to pay out beyond the actuarial life
expectancy of the annuitant, will be considered a resource
transferred without adequate consideration at the time it was
purchased. A penalty period of ineligibility, determined
according to WAC 388-513-1365, may be imposed equal to
the amount of the annuity to be paid out in excess of the annu-
itant's actuarial life expectancy.

(8) An irrevocable annuity, established on or after May
1, 2001 and before April 1, 2009 that is scheduled to pay out
beyond the actuarial life expectancy of the annuitant, will be
considered a resource transferred without adequate consider-
ation at the time it was purchased. A penalty may be imposed
equal to the amount of the annuity to be paid out in excess of
the annuitant's actuarial life expectancy. The penalty for a cli-
ent receiving:

Emergency
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(a) Long-term care benefits will be a period of ineligibil-
ity (see WAC 388-513-1365).

(b) Other medical benefits will be ineligible in the month
of application.

(9) An irrevocable annuity is considered unearned
income when the annuitant is:

(a) The client;

(b) The spouse of the client;

(c) The blind or disabled child, as defined in WAC 388-
475-0050 (b) and (c), of the client;

(d) A person designated to use the annuity for the sole
benefit of the client, client's spouse, or a blind or disabled
child, as defined in WAC ((388-475-0656)) 182-512-0050
(b) and (c), of the client.

(10) An annuity is not considered an available resource
when there is a joint owner, co-annuitant or an irrevocable
beneficiary who will not agree to allow the annuity to be
cashed, UNLESS the joint owner or irrevocable beneficiary is
the community spouse. In the case of a community spouse,
the cash surrender value of the annuity is considered an avail-
able resource and counts toward the maximum community
spouse resource allowance.

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-516-0201 Annuities established on or after
April 1, 2009. (1) The department determines how annuities
affect eligibility for medical programs. Applicants and recip-
ients of medicaid must disclose to the state any interest the
applicant or spouse has in an annuity.

(2) A revocable annuity is considered an available
resource.

(3) The following annuities are not considered an avail-
able resource or a transfer of a resource as described in WAC
388-513-1363, if the annuity meets the requirements
described in (4)(d), (e) and (f) of this subsection:

(a) An annuity described in subsection (b) or (q) of sec-
tion 408 of the Internal Revenue Code of 1986;

(b) Purchased with proceeds from an account or trust
described in subsection (a), (c), or (p) of section 408 of the
Internal Revenue Code of 1986;

(c¢) Purchased with proceeds from a simplified employee
pension (within the meaning of section 408 of the Internal
Revenue Code of 1986); or

(d) Purchased with proceeds from a Roth IRA described
in section 408A of the Internal Revenue Code of 1986.

(4) The purchase of an annuity not described in subsec-
tion (3) established on or after April 1, 2009, will be consid-
ered as an available resource unless it:

(a) Is immediate, irrevocable, nonassignable; and

(b) Is paid out in equal monthly amounts with no deferral
and no balloon payments:

(i) Over a term equal to the actuarial life expectancy of
the annuitant; or

(1) Over a term that is not less than five years if the actu-
arial life expectancy of the annuitant is at least five years; or

(iii) Over a term not less than the actuarial life expec-
tancy of the annuitant, if the actuarial life expectancy of the
annuitant is less than five years.

Emergency
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(iv) Actuarial life expectancy shall be determined by
tables that are published by the office of the chief actuary of
the social security administration (http://www.ssa.gov/
OACT/STATS/table4c6.html).

(¢) Is issued by an individual, insurer or other body
licensed and approved to do business in the jurisdiction in
which the annuity is established;

(d) Names the state as the remainder beneficiary when
the purchaser of the annuity is the annuitant and is an appli-
cant for or recipient of medicaid, or a community spouse of
an applicant for or recipient of long-term care or waiver ser-
vices:

(1) In the first position for the total amount of medical
assistance paid for the individual, including both long-term
care services and waiver services; or

(i1) In the second position for the total amount of medical
assistance paid for the individual, including both long-term
care services and waiver services, if there is a community
spouse, or a minor or disabled child as defined in WAC
((388-475-06059)) 182-512-0050 (b) and (c) who is named as
the beneficiary in the first position.

(e) Names the state as the beneficiary upon the death of
the community spouse for the total amount of medical assis-
tance paid on behalf of the individual at any time of any pay-
ment from the annuity if a community spouse is the annui-
tant;

(f) Names the state as the beneficiary in the first position
for the total amount of medical assistance paid on behalf of
the individual at the time of any payment from the annuity,
including both long-term care services and waiver services,
unless the annuitant has a community spouse or minor or dis-
abled child, as defined in WAC ((388-475-6050)) 182-512-
0050 (b) and (c). If the annuitant has a community spouse or
minor or disabled child, such spouse or child may be named
as beneficiary in the first position, and the state shall be
named as beneficiary in the second position:

(1) If the community spouse, minor or disabled child, or
representative for a child named as beneficiary is in the first
position as described in (f) and transfers his or her right to
receive payments from the annuity for less than fair market
value, then the state shall become the beneficiary in the first
position.

(5) If the annuity is not considered a resource, the stream
of income produced by the annuity is considered available
income.

(6) An irrevocable annuity established on or after April
1, 2009 that meets all of the requirements of subsection (4)
except that it is not immediate or scheduled to be paid out in
equal monthly amounts will not be treated as a resource if:

(a) The full pay out is within the actuarial life expectancy
of the annuitant; and

(b) The annuitant:

(i) Changes the scheduled pay out into equal monthly
payments within the actuarial life expectancy of the annui-
tant; or

(i1) Requests that the department calculate and budget
the payments as equal monthly payments within the actuarial
life expectancy of the annuitant beginning with the month of
eligibility. The income from the annuity remains unearned
income to the annuitant.
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(7) An irrevocable annuity, established on or after April
1, 2009 that is scheduled to pay out beyond the actuarial life
expectancy of the annuitant, will be considered a resource.

(8) An irrevocable annuity established on or after April
1, 2009 that meets all of the requirements of subsection (4) or
(5) is considered unearned income when the annuitant is:

(a) The client;

(b) The spouse of the client;

(¢) The blind or disabled child, as defined in WAC
((388-475-6050)) 182-512-0050 (b) and (c), of the client; or

(d) A person designated to use the annuity for the sole
benefit of the client, client's spouse, or a blind or disabled
child of the client.

(9) An annuity is not considered an available resource
when there is a joint owner, co-annuitant or an irrevocable
beneficiary who will not agree to allow the annuity to be
cashed, unless the joint owner or irrevocable beneficiary is
the community spouse. In the case of a community spouse,
the cash surrender value of the annuity is considered an avail-
able resource and counts toward the maximum community
spouse resource allowance.

(10) Nothing in this section shall be construed as pre-
venting the department from denying eligibility for medical
assistance for an individual based on the income or resources
derived from an annuity other than an annuity described in
subsections (3), (4), and (5).

AMENDATORY SECTION (Amending WSR 13-01-017,
filed 12/7/12, effective 1/1/13)

WAC 182-516-0300 Life estates. (1) The department
determines how life estates affect eligibility for medical pro-
grams.

(2) A life estate is an excluded resource when either of
the following conditions apply:

(a) It is property other than the home, which is essential
to self-support or part of an approved plan for self-support; or

(b) It cannot be sold due to the refusal of joint life estate
owner(s) to sell.

(3) Remaining interests of excluded resources in subsec-
tion (2) may be subject to transfer of asset penalties under
WAC ((388-513-1363;388-5131364-and 388-513-1365))
182-513-1363, 182-513-1364 and 182-513-1365.

(4) Only the client's proportionate interest in the life
estate is considered when there is more than one owner of the
life estate.

(5) A client or a client's spouse, who transfers legal own-
ership of a property to create a life estate, may be subject to
transfer-of-resource penalties under WAC ((388-543-1363;
388-5131364-and388-513-1365)) 182-513-1363, 182-513-
1364 and 182-513-1365.

(6) When the property of a life estate is transferred for
less than fair market value (FMV), the department treats the
transfer in one of two ways:

(a) For noninstitutional medical, the value of the uncom-
pensated portion of the resource is combined with other non-
excluded resources; or

(b) For institutional medical, a period of ineligibility will
be established according to WAC ((388-543-1363;,388-513-
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1364-and-388-513-1365)) 182-513-1363, 182-513-1364 and
182-513-1365.

WSR 13-20-093
EMERGENCY RULES
HEALTH CARE AUTHORITY

(Medicaid Program)
[Filed September 30, 2013, 3:54 p.m., effective October 1, 2013]

Effective Date of Rule: October 1, 2013.

Purpose: Medicaid expansion rules - Phase 2, the
health care authority (HCA) is implementing new regulations
under the federal Patient Protection and Affordable Care Act
in preparation for healthcare reform in Washington state.
This includes the establishment of standalone rules for medi-
cal assistance programs, which are required under 2E2SHB
1738, Laws of 2011, which creates HCA as the single state
agency responsible for the administrations and supervision of
Washington's medicaid program (Washington apple health).

Citation of Existing Rules Affected by this Order:
Repealing WAC 182-505-0220, 182-505-0230, 182-505-
0245 and 182-505-0515; and amending WAC 182-500-0020,
182-500-0030, 182-503-0505, 182-503-0520, 182-503-0540,
182-504-0015 182-504-0125, 182-505-0100, 182-505-0115,
182-505-0210, 182-505-0215, 182-505-0225, 182-505-0235,
182-505-0237, and 182-505-0240.

Statutory Authority for Adoption: RCW 41.05.021.

Other Authority: Patient Protection and Affordable Care
Act (Public Law 111-148); 42 C.F.R. § 431, 435, and 457;
and 45 C.F.R. § 155.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest; and that
state or federal law or federal rule or a federal deadline for
state receipt of federal funds requires immediate adoption of
arule.

Reasons for this Finding: Over the last year the agency
has been working diligently with client advocates and other
stakeholders in crafting the new rules to implement the provi-
sions of the Affordable Care Act, including the expansion of
medicaid. Although the permanent rule-making process is
nearing completion, the permanent rules could not be adopted
by the October 1, 2013, deadline due in part to not receiving
final federal rules governing this process until this month.
Hence the need for the emergency adoption of these rules,
while the permanent rule-making process is completed.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 21, Amended 15, Repealed 4; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Emergency
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 21, Amended 15, Repealed 4.

Date Adopted: September 30, 2013.

Kevin M. Sullivan
Rules Coordinator

AMENDATORY SECTION (Amending WSR 11-14-073,
filed 6/30/11, effective 7/1/11)

WAC 182-500-0020 Medical assistance definitions—
C. "Caretaker relative" means a relative of a dependent
child by blood, adoption, or marriage with whom the child is
living, who assumes primary responsibility for the child's
care, and who is one of the following:

(1) The child's father, mother, grandfather, grandmother,
brother, sister, stepfather, stepmother, stepbrother, stepsister,
uncle, aunt, first cousin, nephew, or niece.

(2) The spouse of such parent or relative (including same
sex marriage or domestic partner), even after the marriage is
terminated by death or divorce.

(3) Other relatives including relatives of half-blood, first
cousins once removed, persons of earlier generations (as
shown by the prefixes of great, great-great, or great-great-
great), and natural parents whose parental rights were termi-
nated by a court order.

"Carrier" means an organization that contracts with the
federal government to process claims under medicare Part B.

"Categorically needy (CN) or categorically needy
program (CNP)" is the state and federally funded health
care program established under Title XIX of the Social Secu-
rity Act for persons within medicaid-eligible categories,
whose income and/or resources are at or below set standards.

"Categorically needy income level (CNIL)" is the
standard used by the agency to determine eligibility under a
categorically needy program.

"Categorically needy (CN) scope of care" is the range
of health care services included within the scope of service
categories described in WAC ((388-504-0060)) 182-501-
0060 available to individuals eligible to receive benefits
under a CN program. Some state-funded health care pro-
grams provide CN scope of care.

"Centers for Medicare and Medicaid Services
(CMS)" means the agency within the federal department of
health and human services (DHHS) with oversight responsi-
bility for the medicare and medicaid programs.

"Children's health program or children's health care
programs' See "Apple health for kids."

"Community spouse.”" See "spouse" in WAC ((388-
560-6160)) 182-500-100.

'

'Cost-sharing" means any expenditure required by or
on behalf of an enrollee with respect to essential health bene-
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"Cost-sharing reductions'" means reductions in cost-
sharing for an eligible individual enrolled in a silver level

plan in the health benefit exchange or for an individual who

is an American Indian or Alaska native enrolled in a qualified
health plan (QHP) in the exchange.

"Couple." See "spouse" in WAC ((388-500-6160)) 182-
500-0100.

"Covered service" is a health care service contained
within a "service category" that is included in a medical assis-
tance benefits package described in WAC ((388-504-6060))
182-501-0060. For conditions of payment, sce WAC ((388-
5614-0650)) 182-501-0050(5). A noncovered service is a spe-
cific health care service (for example, cosmetic surgery),
contained within a service category that is included in a med-
ical assistance benefits package, for which the agency or the
agency's designee requires an approved exception to rule
(ETR) (see WAC ((388-504+-6160)) 182-501-0160). A non-
covered service is not an excluded service (see WAC ((388-
504-6066)) 182-501-0060).

"Creditable coverage" means most types of public and
private health coverage, except Indian health services, that
provide access to physicians, hospitals, laboratory services,
and radiology services. This term applies to the coverage
whether or not the coverage is equivalent to that offered
under premium-based programs included in Washington
apple health (WAH). Creditable coverage is described in 42
U.S.C. 300gg-3 (c)(1).

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-500-0030 Medical assistance definitions—
E. "Early and periodic screening, diagnosis and treat-
ment (EPSDT)" is a comprehensive child health program
that entitles infants, children, and youth to preventive care
and treatment services. EPSDT is available to persons twenty
years of age and younger who are eligible for any agency
health care program. Access and services for EPSDT are gov-
erned by federal rules at 42 C.F.R., Part 441, Subpart B. See
also chapter ((388-534)) 182-534 WAC.

"Emergency medical condition" means the sudden
onset of a medical condition (including labor and delivery)
manifesting itself by acute symptoms of sufficient severity
(including severe pain) such that the absence of immediate
medical attention could reasonably be expected to result in:

(1) Placing the patient's health in serious jeopardy;

(2) Serious impairment to bodily functions; or

(3) Serious dysfunction of any bodily organ or part.

"Emergency medical expense requirement
(EMER)." See WAC 388-865-0217(3).

"Employer-sponsored dependent coverage" means
creditable health coverage for dependents offered by a family
member's employer or union, for which the employer or
union may contribute in whole or in part towards the pre-
mium. Extensions of such coverage (e.g.. COBRA exten-
sions) also qualify as employer-sponsored dependent cover-

fits; such term includes deductibles, coinsurance, copay-
ments, or similar charges, but excludes premiums, balance

age as long as there remains a contribution toward the premi-
ums by the employer or union.

billing amounts for nonnetwork providers, and spending for
noncovered services.

Emergency

"Evidence-based medicine (EBM)" means the appli-
cation of a set of principles and a method for the review of
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well-designed studies and objective clinical data to determine
the level of evidence that proves to the greatest extent possi-
ble, that a health care service is safe, effective, and beneficial
when making:

(1) Population-based health care coverage policies
(WAC ((388-561-9055)) 182-501-0055 describes how the
agency or ((the-ageney's)) its designee determines coverage
of services for its health care programs by using evidence and
criteria based on health technology assessments); and

(2) Individual medical necessity decisions (WAC ((388-
501-01+65)) 182-501-0165 describes how the agency or ((the
ageney's)) its designee uses the best evidence available to
determine if a service is medically necessary as defined in
WAC ((388-500-0030)) 182-500-0030).

"Exception to rule." See WAC ((388-50+-0160)) 182-
501-0160 for exceptions to noncovered health care services,
supplies, and equipment. See WAC 182-503-0090 for excep-
tions to program eligibility.

"Expedited prior authorization (EPA)" means the
process for obtaining authorization for selected health care
services in which providers use a set of numeric codes to
indicate to the agency or the agency's designee which accept-
able indications, conditions, or agency or agency's designee-
defined criteria are applicable to a particular request for
authorization. EPA is a form of "prior authorization."

"Extended care services' means nursing and rehabili-
tative care in a skilled nursing facility provided to a recently
hospitalized medicare patient.

NEW SECTION

WAC 182-503-0001 Insurance affordability pro-
grams—Overview. (1) A person may apply for all of the
insurance affordability programs offered through the health
care authority (HCA) or the Washington Healthplanfinder (as
defined in WAC 182-500-0015):

(a) Washington apple health (WAH) programs (defined
in WAC 182-500-0120). WAH includes medicaid programs
(defined in WAC 182-500-0070), the children's health insur-
ance program (CHIP) (defined in WAC 182-500-0020), and
state-only funded health care programs. These programs are
provided free or at low cost on a sliding scale to eligible per-
sons based on their income. WAH program regulations for
the application process and eligibility determination are
found in chapters 182-503 through 182-527 WAC.

(b) Health insurance premium tax credits (defined in
WAC 182-500-0045). This federal refundable tax credit par-
tially offsets the cost of monthly premiums for qualified
health plan (QHP) (defined in WAC 182-500-0090) insur-
ance that an eligible person purchases through the Washing-
ton Healthplanfinder. These advance payments are recon-
ciled annually by the Internal Revenue Service (IRS) at the
time the person files his or her federal tax return.

(c) Cost-sharing reductions. Cost-sharing reductions
(defined in WAC 182-500-0020) are available to eligible per-
sons enrolled in a silver-level QHP and to American Indians/
Alaska natives enrolled in any QHP.

(2) A person may also apply for and enroll in unsubsi-
dized insurance with a QHP. This unsubsidized insurance is
not an insurance affordability program.
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(3) Persons choose whether or not to apply for insurance
affordability programs. All persons who apply for an insur-
ance affordability program are treated as an applicant for
WAH coverage and receive an approval or denial of WAH.
Applicants who are denied are reviewed for other insurance
affordability programs.

NEW SECTION

WAC 182-503-0005 Washington apple health—How
to apply. (1) You may apply for Washington apple health
(WAH) by giving us (the medicaid agency or its designee) an
application:

(a) Online;

(b) By calling the Healthplanfinder customer support
center number;

(c) By mail;

(d) By fax; or

(e) At a local department of social and health services
(DSHS) office.

(2) You may need to complete a supplemental form for
WAH if you are:

(a) Age sixty-five or older;

(b) On medicare;

(c) Applying for health care based on blindness or dis-
ability; or

(d) Applying for long-term care services.

(3) If you need help filing an application, you can:

(a) Contact the Healthplanfinder customer support center
number listed on the application form;

(b) Contact an application assistor, certified application
counselor or navigator; or

(c) Have an authorized representative apply on your
behalf as described in WAC 182-503-0010.

(4) We will help you with the application or renewal pro-
cess according to the equal access provisions described in
WAC 182-503-0120 and the limited-English proficient pro-
visions described in WAC 182-503-0110.

NEW SECTION

WAC 182-503-0010 Washington apple health—Who
can apply. (1) You may apply for Washington apple health
(WAH) for yourself.

(2) You can apply for WAH for another person if you
are:

(a) A legal guardian;

(b) An authorized representative;

(c) A parent or caretaker relative of a child less than
nineteen years of age;

(d) A tax filer applying for a tax dependent less than
nineteen years of age;

(e) A spouse; or

(f) A person applying for someone who is unable to
apply on their own due to a medical condition and who is in
need of long-term care services.

(3) If you reside in one of the following public institu-
tions, you may turn in an application up to forty-five days
before you are released:

(a) Washington state department of corrections;

(b) City or county jails; or
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(c) An institution for mental disease (IMD).

(4) You are automatically enrolled in WAH and do not
need to turn in an application if you are a:

(a) Supplemental security income (SSI) recipient;

(b) Person deemed to be an SSI recipient under 1619(b)
of the SSA;

(c) Newborn as described in WAC 182-505-0210; or

(d) Child in foster care placement as described in WAC
182-505-0211.

(5) You are the primary applicant on an application if
you complete and sign the application on behalf of your
household.

(6) If you are an SSI recipient, then you must turn in a
signed application when applying for long-term care services
per WAC 182-513-1315.

NEW SECTION

WAC 182-503-0060 Washington apple health
(WAH)—Application processing times. (1) We (the agency
or its designee) process applications for Washington apple
health (WAH) within forty-five calendar days, except when
you are:

(a) Pregnant. We process these applications within fif-
teen calendar days; or

(b) Applying for a program that requires a disability
decision. We process these applications within sixty calendar
days.

(2) For calculating time limits, "day one" is the day we
get a completed application from you, including at least your
name, address, and signature.

(3) If we need more information to decide if you can get
WAH benefits, you will be given:

(a) A letter asking for the additional information within
twenty calendar days of your initial application; and

(b) At least ten calendar days to provide the requested
information.

(4) Good cause for a delay in processing the application
exists when we acted as promptly as possible but:

(a) The delay was the result of an emergency beyond our
control;

(b) The delay was the result of needing more information
or documents that could not be readily obtained;

(¢) You did not give us the information within the time
frame specified in subsection (1) of this section.

(5) Good cause for a delay in processing the application
does NOT exist when:

(a) We caused the delay in processing by:

(1) Failing to ask you for information timely; or

(i1) Failing to act on requested information when you
provided it timely; or

(b) We did not document the good cause reason when
processing the application outside of the time frames speci-
fied in subsection (1) of this section.

NEW SECTION

WAC 182-503-0070 Washington apple health
(WAH)—When coverage begins. (1) Your Washington
apple health (WAH) coverage starts on the first day of the
month you applied for and we (the agency) decided you are
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eligible to receive coverage, unless one of the exceptions in
subsection (4) of this section applies to you.

(2) Sometimes we can start your coverage up to three
months before the month you applied (see WAC 182-504-
0005).

(3) If you are confined or incarcerated as described in
WAC 182-503-0010, your coverage cannot start before the
day you are discharged, except when:

(a) You are hospitalized during your confinement; and

(b) The hospital requires you to stay overnight.

(4) Your WAH coverage may not begin on the first day
of the month if:

(a) Subsection (3) of this section applies to you. In that
case, your coverage would start on the first day of your hos-
pital stay;

(b) You must meet a medically needy spenddown liabil-
ity (see WAC 182-519-0110). In that case, your coverage
would start on the day your spenddown is met; or

(c) You are eligible under the WAH alien emergency
medical program (see WAC 182-507-0115). In that case,
your coverage would start on the day your emergent hospital
stay begins.

(5) For long-term care, the date your services start is
described in WAC 388-106-0045.

NEW SECTION

WAC 182-503-0080 Washington apple health—
Application denials and withdrawals. (1) We (the agency
or its designee) follow the rules about notices and letters in
chapter 182-518 WAC. We follow the rules about timelines
in WAC 182-503-0060.

(2) We deny your application for Washington apple
health (WAH) coverage when:

(a) You tell us either verbally or in writing to withdraw
your request for coverage;

(b) You do not give us the information we ask for within
the time frames stated in WAC 182-503-0060, including any
extra time we allow based on your request, to accommodate a
disability, or limited-English proficiency, and we need the
information to decide whether you can receive coverage;

(¢) The information you provide shows you are not eligi-
ble.

(3) We send you a written notice explaining why we
denied your application (per chapter 182-518 WAC).

(4) We reconsider our decision to deny your WAH cov-
erage without a new application from you when you:

(a) Give us the information we need to decide if you are
eligible within thirty days of the date on the denial notice; or

(b) Request a hearing within ninety days of the date on
the denial letter and an administrative law judge (ALJ)
decides our denial was wrong (per chapter 182-526 WAC).

(5) If you disagree with our decision, you can ask for a
hearing. If we denied your application because we don't have
enough information, the ALJ will consider the information
we already have and anymore information you give us. The
ALIJ does not consider the previous absence of information or
failure to respond in determining if you are eligible.
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NEW SECTION

WAC 182-503-0515 Washington apple health—
Social Security number requirements. (1) To be eligible
for Washington apple health (WAH), you must provide your
valid Social Security number (SSN) or proof of application
for an SSN, except as provided in subsections (5) and (6) of
this section.

(2) If you are not able to provide your SSN, either
because you do not know it or it has not been issued, you
must provide:

(a) Proof from the Social Security Administration (SSA)
that you turned in an application for an SSN; and

(b) The SSN when you receive it.

(3) Your WAH coverage will not be delayed, denied or
terminated while waiting for SSA to send you your SSN.

(4) If you do not provide your SSN, then you will not
receive WAH coverage except if you:

(a) Refused to apply for or provide your SSN for reli-
gious reasons;

(b) Claim good cause for not providing your SSN
because of domestic violence;

(c) Have a newborn as described in WAC 182-505-
0210(1).A newborn is eligible for WAH coverage until the
baby's first birthday.

(5) There is no SSN requirement for the following:

(a) WAH refugee medical;

(b) WAH alien emergency medical,

(c) WAH programs for children and pregnant women
who do not meet citizenship criteria described in WAC 182-
503-0535;

(d) A household member who is not applying for WAH
coverage.

(6) If you are a "qualified" or "nonqualified" alien as
defined in WAC 182-503-0530 who is not authorized to work
in the U.S., you do not have to apply for a nonwork SSN.

NEW SECTION

WAC 182-503-0525 Washington apple health—Res-
idency requirements for an institutionalized individual.
(1) An institutionalized individual is a person who resides in
an institution as defined in WAC 182-500-0050. The term
"individual" used in this section means an "institutionalized
individual" unless otherwise indicated. It does not include
individuals who receive services under a home and commu-
nity-based waiver program. When a state is making a place-
ment for an individual in another state, the term institution
also includes foster care homes, licensed as described in 45
C.F.R. 1355.20.

(2) The agency must determine whether an individual is
capable of indicating their intent to reside in Washington
state when deciding whether that individual is a resident of
the state. The agency determines that individuals who meet
the following criteria are deemed incapable of indicating
intent to reside in the state:

(a) The individual is judged legally incompetent by a
court of law;

(b) A physician, psychologist or licensed medical profes-
sional in the field of intellectual disabilities has determined
that the individual is incapable of indicating intent; or
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(c) The individual is incapable of declaring intent due to
a documented medical condition.

(3) When an individual is placed in an out-of-state insti-
tution by the agency, its designee or by a department of social
and health services-contracted agency, the state arranging the
placement is considered the individual's state of residence,
unless the individual is capable of expressing intent and:

(a) Indicates a desire to change his or her state of resi-
dence; or

(b) Asks the current state of residence for help in relocat-
ing. This may include assistance in locating an institutional
placement in the new state of residence.

(4) If another state has not authorized the placement in
the institution, as described in subsection (3) of this section,
the agency or its designee uses one of the following criteria to
determine the state of residence for an individual who is age
twenty or younger:

(a) The state of residence is the state where the parent or
legal guardian is a resident at the time of the placement in the
institution. To determine a parent's or legal guardian's place
of residence, follow rules described in WAC 182-503-0520
for a noninstitutionalized individual.

(b) The state of residence is the state where the parent or
legal guardian currently is a resident if the individual resides
in an institution in that state.

(c) If the parents of the individual are separated and live
in different states, the state of residence is that of the parent
filing the application.

(d) If the parental rights are terminated and the individ-
ual has a legal guardian, the state of residence is where the
legal guardian is a resident.

(e) If the individual has both a guardian of the estate and
a guardian of the person, the state of residence is where the
guardian of the person is a resident, unless the state has laws
which delegate guardianship to a state official or agency for
individuals who are admitted to state institutions. In that case,
the state of residence for the individual is the state where the
institution is located (unless another state has authorized the
placement).

(f) If the individual has been abandoned by the parents or
legal guardian, and an application is filed on their behalf by
another party, the state of residence is the state where the
individual is institutionalized. The term abandoned also
includes situations where the parents or legal guardian are
deceased.

(5) An individual age twenty-one or older that is capable
of indicating intent is considered a resident of the state where
he or she is living and intends to reside.

(6) An individual age twenty-one or older who became
incapable of indicating intent at age twenty-one or older is
considered a resident of the state where the individual is
physically residing, unless the individual has been placed in
the institution by another state.

(7) An individual age twenty-one or older who became
incapable of indicating intent before the age of twenty-one is
considered a resident of the state where the parents or legal
guardian were residents at the time of the placement in the
institution.

(8) If a noninstitutionalized individual moves directly
from another state to an institution in Washington state, it is

Emergency



WSR 13-20-093

not necessary for the individual to establish residency in
Washington state prior to entering the facility. The person is
considered a resident if he or she intends to reside in the state
unless the placement was made by the other state.

(9) An individual of any age who receives a state supple-
mental payment (SSP) is considered a resident of the state
that is making the payment.

(10) In a dispute between states, the state of residence is
the state in which the individual is physically located.

NEW SECTION

WAC 182-503-0535 Washington apple health—Citi-
zenship and alien status. (1) To receive Washington apple
health (WAH) coverage, you must meet all other eligibility
requirements and be one of the following as defined in WAC
182-503-0530:

(a) A United States (U.S.) citizen;

(b) A U.S. national;

(c) A qualified alien; or

(d) A nonqualified alien and you are a:

(i) Pregnant woman;

(i1) Child under age nineteen; or

(iii) Child under age twenty-one who resides in an insti-
tution.

(2) If you are a nonqualified alien approved under
deferred action childhood arrivals (DACA), then you are not
eligible for WAH under subsection (1)(d) of this section.
However, you may qualify under subsection (6) of this sec-
tion.

(3) If you are a qualified alien as defined in WAC 182-
503-0530, you may receive WAH for nonpregnant adults if
you:

(a) Physically entered the U.S. before August 22, 1996;

(b) Have continuously resided in the U.S. before becom-
ing a qualified alien; and

(c) Are not subject to the five-year bar.

(4) If you physically entered the U.S. on or after August
22, 1996, you are subject to the five-year bar for WAH for
nonpregnant adults, unless you meet one of the exemptions in
subsection (5) of this section. The five-year bar starts on the
day you obtain qualified status.

(5) You are exempt from the five-year bar if you are one
of the following qualified aliens as defined in WAC 182-503-
0530:

(a) Amerasian lawful permanent residents;

(b) Asylees;

(c) Cuban/Haitian entrants;

(d) Persons granted withholding of deportation or
removal;

(e) Refugees;

(f) Special immigrants from Iraq and Afghanistan;

(g) Victims of trafficking who have been certified or had
their eligibility approved by the Office of Refugee Resettle-
ment (ORR); and

(h) Lawful permanent residents, parolees, or battered
aliens, who are also an armed services member or veteran as
described below:

(i) On active duty in the U.S. military, other than active
duty for training;
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(i1) An honorably discharged U.S. veteran;

(iii) A veteran of the military forces of the Philippines
who served prior to July 1st, 1946, as described in Title 38,
Section 107 of the U.S. Code; or

(iv) The spouse, unremarried widow or widower, or
unmarried dependent child of a veteran or active duty service
member.

(6) If you are ineligible for WAH because of the five-
year bar or because of your immigration status, including if
you are approved under DACA, you may be eligible for:

(a) The WAH alien emergency medical program as
described in WAC 182-507-0110 through 182-507-0125;

(b) WAH pregnancy medical for noncitizen women as
described in WAC 182-505-0115;

(c) State-funded WAH for kids as described in WAC
182-505-0210; or

(d) The medical care services (MCS) program as
described in chapter 182-508 WAC.

NEW SECTION

WAC 182-503-0565 Washington apple health—Age
requirements for medical programs based on modified
adjusted gross income (MAGI). The following age require-
ments apply to individuals whose eligibility for Washington
apple health (WAH) is based on modified adjusted gross
income (MAGI) methodology per WAC 182-509-0305.

(1) You must be age sixty-four or younger to be eligible
for WAH MAGI-based adult coverage as described in WAC
182-505-0250.

(2) Your household must include an eligible dependent
child age seventeen or younger to be eligible for WAH parent
or caretaker relative coverage as described in WAC 182-505-
0240. The child must be related to you in one of the ways
described in WAC 182-500-0020 to be considered an eligible
dependent child.

(3) A child must be age eighteen or younger to be eligi-
ble for WAH for kids as described in WAC 182-505-0210
with the following exceptions:

(a) An institutionalized child may still qualify under a
children's health care program through the age of twenty-one
(see WAC 182-514-0230);

(b) A foster care child may qualify for WAH foster care
coverage through the age of twenty-six (see WAC 182-505-
0211).

AMENDATORY SECTION (Amending WSR 12-13-056,
filed 6/15/12, effective 7/1/12)

WAC 182-503-0505 Washington apple health—Gen-
eral eligibility requirements ((fer-medieal-pregrams)). (1)
((Persens)) Individuals applying for ((benefitsunder-the
medical-eoverage)) Washington apple health (WAH) pro-
grams established under chapter 74.09 RCW must meet the
eligibility criteria ((established-by-the-department)) in chap-
ters ((388-400)) 182-500 through ((388-555)) 182-527 WAC.

(2) ((Persens)) Individuals applying for ((medieal-eever-
age)) WAH are considered first for federally funded or feder-
ally matched programs. State-funded programs are consid-
ered after the individual is determined ineligible for federally
funded and federally matched programs ((are-net-available-te
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he Ehiﬁggﬁfiﬁ ff; Emfﬁ?“” ]h.ex]x the-state fm.*;hdf.ie
need)).

(3) Unless otherwise specified in program specific
WAUC, the eligibility criteria for each ((medieal)) WAH pro-
gram is as follows:

(a) Verification of age and identity (((chapters388-404;
388-406;a1nd-388-490)) WAC 182-503-0050); ((and))

(b) Residence in Washington state (((chapter388-468))
WAC 182-503-0520 and 182-503-0525); ((and))
(c) Citizenship or immigration status in the United States

((chapter388-424)) WAC 182-503-0535); ((and))

(d) Possession of a valid Social Security account number
(((chapter388-476)) WAC 182-503-0515); ((and))

(e) Assignment of medical support rights to the state of
Washington (WAC ((388-505-05409)) 182-503-0540);
((and))

® ((Geepe%f&ﬁeﬂ—iﬂ—see&fmg—medéeal—mmpeﬁ—(eh&ptef

€2))) Application for medicare and enrollment into medi-
care's prescription drug program if:

(i) It is likely that the individual is entitled to medicare;
and

(i1) The state has authority to pay medicare cost sharing
as described in chapter ((388-517))182-517 WAC.

((8))) (g) For individuals whose eligibility is not on the
basis of modified adjusted gross income (MAGI) methodol-
ogy. countable resources must be within specific program
limits (chapters ((388-470-and-388-478)) 182-512, 182-513,
182-515, 182-517, and 182-519 WAC); and

((#)) (h) Countable income within program limits
((fehapters388-450-and 388-478-WALCY)):

(i) For MAGI-based WAH programs, see WAC 182-
505-0100;

(i) For the WAH refugee program, see WAC 182-507-
0110;

(iii) For the WAH medical care services program, see
WAC 182-508-0150;

(iv) For WAH for workers with disabilities (HWD), see
WAC 182-511-0060;

(v) For the WAH SSl-related program, see WAC 182-
512-0010;

(vi) For WAH long-term care programs, see WAC 182-
513-1300 and 182-515-1500;

(vii) For WAH medicare savings programs, see WAC
182-517-0100; and

(viii) For the WAH medically needy program, see WAC
182-519-0050.

(4) In addition to the general eligibility requirements in
subsection (3) of this section, each program has specific eli-
gibility requirements as described in applicable WAC.

(5) ((Persenstiving)) Individuals in a public institution,

including a correctional facility, are not eligible for ((the
department's-medieal-eoverage)) WAH programs((—Fer=a
persen)), except in the following situations:

(a) The individual is under age twenty or over age sixty-
five ((whe)) and is a patient in an institution for mental dis-

ease (see WAC ((388-5131315(3)ferexeeption:)) 182-
513-1315(13)); or
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(b) The individual receives inpatient hospital services
outside of the public institution or correctional facility.

(6) ((Persens)) Individuals terminated from SSI or
(FANF-—eashgrants-and-these)) who lose eligibility for cate-
gorically needy (CN) ((medieal)) coverage have their CN
coverage continued while their eligibility for other ((medi-
eal)) health care programs is redetermined. ((Fhis-continaa-

; e redical o d bedin el 19843

WAC)) See WAC 182-504-0125.

AMENDATORY SECTION (Amending WSR 12-19-051,
filed 9/13/12, effective 10/14/12)

WAC 182-503-0520 Washington apple health—Res-
idency requirements ((fer—medieal-eare-serviees
M€S)))—Individuals who are not residing in an institu-
tion. ((Fhis-seetion-applieste-medical-careserviees-(MES).))

(1) A resident is an individual who((:
€&))) currently lives in Washington and:

(a) Intends to ((eontinuetivinghere-permanently—orfor
an-indefinite-period-eftime)) reside here, including individu-

als without a fixed address; or

(b) Entered the state looking for a job; or

(c) Entered the state with a job commitment.

(2) An individual does not need to live in the state for a
specific period of time prior to ((be)) meeting the require-
ments in subsection (1) of this section before being consid-
ered a resident.

(3) ((Anindividual receiving MES)) A child under age
eighteen is a resident of the state where the child's primary
custodian lives.

(4) A resident applying for or receiving health care ben-

efits can temporarily be out of the state for more than one

month((—}tlse—me—mdﬁqdﬂal—mlﬁkpfwﬁeﬁe—&geﬂey—ef—&}e
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(c) Any third-party benefits or payment obligations for
medical care which are the result of subrogation or contract
(see WAC 388-501-0100).

(2) ((Subregation—is—ategal-term—which-deseribes—the

)) without their
health care benefits being denied or terminated, if the individ-
ual:

(a) Provides the agency or its designee with adequate
information to determine that the individual intends to return
to the state once the purpose of his or her absence has been
accomplished; and

(b) Has not been determined eligible for medicaid or
state-funded health care benefits in another state.

(5) An individual who enters Washington state only for

health care is not a resident and is not eligible for any medical
program. The only exception is for an individual who moves
from another state directly into an institution in Washington
state. Residency rules for institutionalized individuals are
described in WAC 182-503-0525.

(6) An individual of any age who receives a state supple-
mental payment (SSP) is considered a resident of the state
that is making the payment.

(7) An individual who receives federal payments for fos-
ter or adoption assistance is considered a resident of the state
where the person physically resides even if:

(a) The individual does not live in the state that is making
the foster or adoption assistance payment; or

(b) The individual does not live in the state where the
adoption agreement was entered.

(8) In a dispute between states, the state of residence is
the state in which the individual is physically located.

AMENDATORY SECTION (Amending WSR 12-13-056,
filed 6/15/12, effective 7/1/12)

WAC 182-503-0540 Assignment of rights and coop-
eration. (1) When ((a-persen)) you become((s)) eligible for
any of the ((department's-medieal)) agency's health care pro-
grams, ((they-make-assignmentef)) you assign certain rights

to the state of Washington. ((Fhis-assignmentinelades)) You
assign all rights to any type of coverage or payment for

((rredieal)) health care ((whichresults)) that comes from:
(a) A court order;
(b) An administrative agency order; or
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((m&kes—the—&sag&merﬁ—eﬂ) you assign the rights described
in subsectlon ( 1) of this section to the State((—A:S-S-lg-Hﬂ‘}eﬁt—tS

4)A-persen)) for:

(a) Yourself; and

(b) Any eligible person for whom you can legally make
such assignment.

(3) You must cooperate with ((the-department)) us (the

agency) in ((the-identification;use-or-collection-of)) identify-
ing, using or collecting third- -party beneﬁts ((Fai-}ufe—te)) If

health care benefits may end.

() Apersonwill netlose-eligibility-for medieal-assis-
tanee-programs)) (4) Your WAH coverage will not end due

solely to the noncooperation of any third party.

((6y-A—persen)) (5) You will ((be—respensible—for-the
eosts-of-otherwise-covered-medieal)) have to pay for your
health care services if you:

(a) (Fhepersen)) Received and kept the third-party pay-
ment for those services; or

(b) (Fhepersen)) Refused to ((previde)) give to the pro-
vider of care ((their)) your legal signature on insurance
forms.

(6) The state is limited to the recovery of its own costs
for health care costs paid on behalf of a recipient of health
care coverage. The legal term which describes the method by
which the state acquires the rights of a person for whom the
state has paid costs is called subrogation.

AMENDATORY SECTION (Amending WSR 11-24-018,
filed 11/29/11, effective 12/1/11)

WAC 182-504-0015 Washington apple health—Cer-
tification periods for categorically needy ((¢ERNJ)-seope-of
eare-medieal-assistanee)) programs. (1) A certification
period is the period of time a person is determined eligible for
a categorically needy (CN) ((seope-of-care-medieal)) Wash-
ington apple health (WAH) program. Unless otherwise stated
in this section, the certification period begins on the first day
of the month of application and continues to the last day of
the last month of the certification period.
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(2) For a ((ehild)) newborn eligible for ((thenewbern
medieal-program)) WAH, the certification period begins on
the child's date of birth and continues through the end of the
month of the child's first birthday.

(3) For a woman eligible for ((e—mediealprogram))
WAH based on pregnancy, the certification period ends the
last day of the month that includes the sixtieth day from the
day the pregnancy ends.

(4) For a person eligible for the WAH refugee program,
the certification period ends at the end of the eighth month
following the client's date of entry to the United States.

(5) ((Fer—families—the—eertification—period—is—twelve

b vwithasi ] od i ol

thih i i )) all other
WAH-CN coverage, the certification period is twelve
months.

((69)) (6) For children, ((the—eertifieation—period—is
twelve-months:)) eligibility is continuous ((witheutregard-to

; )

€6))) throughout the certification period regardless of a
change in circumstances, unless a required premium
(described in WAC 182-505-0225) is not paid for three con-
secutive months or the child:

(a) Turns age nineteen;

(b) Moves out of state;

(¢) Is incarcerated; or

(d) Dies.

(7) When the child turns nineteen, the certification
period ends after the redetermination process described in
WAC 182-504-0125 is completed, even if the twelve-month
period is not over. The certification period may be extended
past the end of the month the child turns nineteen when:

(a) The child is receiving inpatient services (((see))
described in WAC ((388-565-0230)) 182-514-0230) on the
last day of the month the child turns nineteen;

(b) The inpatient stay continues into the following month
or months; and

(c) The child remains eligible except for ((exeeeding))
turning age nineteen.

(EDE SSTrelated ] feati odi
twelve-months:
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seetion)) is described in WAC 182-504-0005.

((#2)) (9) Coverage under premium-based programs
included in apple health for kids as described in (WAE-388-
505-0210-and)) chapter ((388-542)) 182-505 WAC begins no
sooner than the month after creditable coverage ends.

NEW SECTION

WAC 182-504-0120 Washington apple health—
Effective dates of changes. (1) We (the agency or its desig-
nee) determine the date a change affects your Washington
apple health (WAH) coverage based on:

(a) The date you report the change to us;

(b) The date you give us the requested verification; and

(c¢) The type of WAH you or your family is receiving.

(2) When you report a change after you submit your
application, but before your application is processed, the
change is considered when processing your application.

(3) If another person, agency, or data source reports a
change in circumstances, the information may be used in
determining your eligibility. We will not rely on information
received from a data source to terminate your WAH coverage
without requesting additional information from you.

(4) A change in income affects your ongoing eligibility
only if it is expected to continue beyond the month when the
change is reported, and only if it is expected to last more than
two months.

(5) A change that results in termination of your WAH
coverage takes effect the first of the month following the
advance notice period.

(6) The advance notice period:

(a) Begins on the day we send the letter about the change
to you; and

(b) Is determined according to the rules in WAC 182-
518-0025.

(7) A change that results in a decreased scope of care
takes effect on the first of the month following the advance
notice period. Examples of a decreased scope of care are:

(a) Termination of WAH categorically needy (CN) med-
ical and approval for other WAH coverage with a lesser
scope of care such as WAH medically needy (MN) medical,

(b) WAH-MN recipient with a change that increases the
spenddown liability amount;

(c) WAH-MN recipient with no spenddown liability
with a change that results in WAH-MN with a spenddown
liability.

(8) A change that results in an increased scope of care
takes effect on the first of the month following the date the
change was reported, when you provide the required verifica-
tion:

Emergency
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(a) Within ten days of the date we requested the verifica-
tion; or

(b) By the end of the month of report, whichever is later.

(9) If you do not provide the required verification timely
under subsection (8) of this section, we make the change
effective the first of the month following the month in which
you provide the verification. We may terminate your WAH
coverage if you do not provide the required verification.

(10) When a law or regulation requires a change in
WAH, the date specified by the law or regulation is the effec-
tive date of the change.

(11) When a change in income or allowable expenses
changes the amount you pay towards the cost of your care for
institutional programs, we calculate your new participation
amount beginning with the month your income or allowable
expenses changed.

(12) We use the following rules to determine the effec-
tive date of change for the health care for workers with dis-
abilities (HWD) program:

(a) HWD coverage begins the month after coverage in
another medical program ends and the premium amount has
been approved by the eligible person; and

(b) If a change in income increases or decreases the
monthly premium, the change is effective the first of the
month after the change is reported. For more information on
premium requirements for this program, see WAC 182-511-
1250.

AMENDATORY SECTION (Amending WSR 12-19-051,
filed 9/13/12, effective 10/14/12)

WAC 182-504-0125 Washington apple health—

Effect of changes ((en—medieal-program—eligibility)). (1)

((Anrindividual)) If a person reports a change during a certi-
fication period, the person continues to be eligible for ((med-

ieal-assistanee)) Washington apple health (WAH) categori-

cally needy (CN) or alternative benefit plan (ABP) coverage

untll ((t—he—ageﬂey—er—ﬂ&e—e%eﬂeyhs—deﬁgﬁee—eemp-}e%es—&

felv-}ew)) determlnatlon of ehglblllty or mehglblllty for
other WAH programs is completed.

(2) If a person is no longer eligible for WAH due to a
change, then the agency or its designee is responsible to
ensure eligibility for other insurance affordability programs
(as described in WAC 182-503-0001) is coordinated and that
information necessary to determine eligibility is securely pro-

vided to the health benefits exchange making the determina-
tion.
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(3) If WAH-CN ((medieal)) or ABP coverage ends under
one program and the ((indtvidual)) person meets all the eligi-
bility requirements to be eligible under a different ((EN-med-
ieal)) WAH program, ((eeverage)) WAH is approved under
the new program. If the ((individual's)) person's income
exceeds the standard for WAH-CN ((medieal)) coverage, the
agency or ((the-ageney's)) its designee ((eensiders)) deter-
mines eligibility under:

(a) The medically needy (MN) program described in
chapter 182-519 WAC where appropriate; and

(b) The person is referred for an eligibility determination
under another insurance affordability program, if not
excluded from coverage under these programs on the basis of
age. immigration status, medicare, or other minimum essen-
tial coverage.

() 4) If WAH-CN ((medieal)) or ABP coverage
ends and the ((individual)) person does not meet the eligibil-
ity requirements to be eligible under a different ((medieat))
WAH program, the redetermination process for WAH is
complete and ((medieal-assistanee)) WAH coverage is termi-
nated giving advance and adequate notice, with the following
exception:

(a) (An-individual)) A person who claims to have a dis-
ability is referred to the division of disability determination
services for a disability determination if that is the only basis
under which the ((individaal)) person is potentially eligible
for ((medieal-assistanee)) WAH. Pending the outcome of the
disability determination, ((medical-eligibility-is-eensidered))

coverage is continued under the SSI-related medical program
described in chapter ((388-475)) 182-512 WAC if countable
income is below the SSI categorically needy income level
(CNIL).

(b) ((An-individual)) A person with countable income in
excess of the SSI- related ((GN—med&eal—staﬂdafd—ts—eeﬁﬁd-

()) CNIL is ehglble for WAH or WAH MN(())) Wlth spend-

down as described in chapter 182-519 WAC pending the
final outcome of the disability determination.

(«€ o divvidunlwho d s elioible_forref

€6))) (5) A person who receives coverage under the
WAH parent and caretaker relative program described in
WAC 182-505-0240 is eligible for the WAH health care
extension program, as described under WAC 182-523-0100,
when the coverage ends as a result of an increase in earned
income.

(6) Changes in income during a certification period do
not affect((s)) eligibility for ((el-medieal-programs-exeept))
the following programs:

(a) WAH for pregnant ((wemen's—CN—medicalpro-
grams)) women;
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(b) (A-pregramineludedinapple-health-ferkids)) WAH
for children, except as specified in subsection ((5})) (7) of

this section; ((ex))

() ((JEhe—ﬁfst—&Hemeﬂ%hs—ef—ﬂmedteal—e*teﬂﬁefkbeﬁe-

PA-ehild-whereeeives)) WAH for SSI recipients:
(d) WAH refugee program; and

(e) WAH health care extension.

(7) The agency or its designee redetermines eligibility
for children receiving WAH for kids premium-based cover-
age ((uﬁder—a—pfegmm—}ﬂe}uded—m—app}e—hea}th—fef—ktés))
descrlbed in WAC 182 505- 0210 ((and—eh—&p’fer—l—S—Z—%@é

&ge)) when the ((f&mﬂy-fepeﬁs))

(a) ((Family)) Household's income ((kas—deereased))
decreases to less than two hundred percent federal poverty
level (FPL);

(b) (Fhe)) Child becomes pregnant;

(c) ((A—ehange-in)) Family size changes; or

(d) (Fhe)) Child receives SSI.

(8) ((An-individual)) A person who receives SSI-related
CN ((medieal)) coverage ((andreperts)) who has a change in
earned income which exceeds the substantial gainful activity
(SGA) limit set by the Social Security Administration, no
longer meets the definition of a disabled ((indtvidual)) person
as described in WAC 182-512-0050, unless the ((individual))
person continues to receive a Title 2 cash benefit, ((e-g5))
such as Social Security disability income (SSDI), disabled
adult child (DAC), or disabled widow's benefits (DWB). This
does not apply to SSI cash recipients, SSI-deemed eligible
clients, as described in WAC 182-512-0880, or persons who
meet the medicaid eligibility criteria in section 1619(b) of the
Social Security Act.

(9) The agency or ((the-agerey's)) its designee redeter-
mines eligibility for ((such-an-individual)) a person described
in subsection (8) of this section under the ((health-eare))
WAH for workers with disabilities (HWD) program which
waives the SGA income test. The HWD program is a pre-
mium-based program and the ((individual)) person must
approve the premium amount before the agency or ((the
ageney's)) its designee can authorize ongoing CN ((medieal
benefits)) coverage under this program.

(10) Prior to a scheduled renewal or March 31, 2014,
whichever is later, eligibility determinations using modified
adjusted gross income (MAGI) methodologies will not cause
a person to become ineligible for WAH, to receive less bene-
fits, or to pay a premium when:

(a) The person is enrolled in WAH coverage at the time
of the eligibility decision;

(b) The person was enrolled prior to October 1, 2013;
and

(c) At the time of the eligibility determination, the per-

son's enrollment in WAH is not already based on MAGI
methodologies.

NEW SECTION

WAC 182-504-0035 Washington apple health—
Renewals. (1) For all Washington apple health (WAH) pro-
grams, the following applies:

WSR 13-20-093

(a) You are required to complete a renewal of eligibility
at least every twelve months with the following exceptions:

(1) If you are eligible for WAH medically needy with
spenddown, then you must complete a new application at the
end of each three- or six-month base period,;

(i) If you are eligible for WAH alien emergency medi-
cal, then you are certified for a specific period of time to
cover emergency inpatient hospitalization costs only (see
WAC 182-507-0115(8)); or

(iii) If you are eligible for WAH refugee coverage, you
must complete a renewal of eligibility after eight months.

(b) You may complete renewals online, by phone, or
mailed or faxed to us (the agency or its designee).

(c) If your WAH is renewed, we decide the certification
period according to WAC 182-504-0015.

(d) We review all eligibility factors subject to change
during the renewal process.

(e) We redetermine eligibility as described in WAC 182-
504-0125 and send you written notice as described in WAC
182-518-0005 before WAH is terminated.

(f) If you need help meeting the requirements of this sec-
tion, we provide equal access services as described in WAC
182-503-0120.

(2) For programs based on modified adjusted gross
income (MAGTI) as described in WAC 182-503-0510:

(a) Sixty days prior to the end of the certification period:

(i) When information from electronic sources shows
income is reasonably compatible (as defined in WAC 182-
500-0095), we administratively renew your coverage (as
defined in WAC 182-500-0010) for a new certification
period and send you a letter letting you know.

(i1) You are sent a notice of renewal with the information
used and you are required to inform us if any of the informa-
tion we used is wrong.

(iii) If we are unable to complete an administrative
renewal (as defined in WAC 182-500-0010), you must give
us a signed renewal in order for us to decide if you will con-
tinue to get WAH coverage beyond the current certification
period.

(iv) We follow the requirements described in WAC 182-
518-0015 to request any additional information needed to
complete the renewal process or to terminate coverage for
failure to renew.

(b) If your WAH coverage is terminated because you
didn't renew, you have ninety days from the termination date
to give us a completed renewal. If we decide you are still eli-
gible to get WAH coverage, we will restore your WAH with-
out a gap in coverage.

(3) For non-MAGI based programs (as described in
WAC 182-503-0510):

(a) Forty-five days prior to the end of the certification
period, we send notice with a renewal form to be completed,
signed, and returned by the end of the certification period.

(b) We follow the requirements in WAC 182-518-0015
to request any additional information needed to complete the
renewal process or to terminate coverage for failure to renew.

(c) If you are terminated for failure to renew, you have
thirty days from the termination date to submit a completed
renewal. If still eligible, we will restore your WAH without a
gap in coverage.

Emergency
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NEW SECTION

WAC 182-504-0105 Washington apple health—
Changes that must be reported. (1) You must report
changes in your household and family circumstances to us
(the agency or its designee) timely according to WAC 182-
504-0110.

(2) We tell you what you are required to report at the
time you are approved for WAH coverage. We also will tell
you if the reporting requirements change.

(3) You must report the following:

(a) Change in residential address;

(b) Change in mailing address;

(c) Change in marital status;

(d) When family members or dependents move in or out
of the residence;

(e) Pregnancy;

(f) Incarceration;

(g) Change in institutional status;

(h) Change in health insurance coverage including medi-
care eligibility; and

(1) Change in immigration or citizenship status.

(4) If you are eligible for a WAH long-term care program
described in chapter 182-513 or 182-515 WAC, you must
also report changes to the following:

(a) Income;

(b) Resources;

(c) Medical expenses; and

(d) Spouse or dependent changes in income or shelter
cost when expenses are allowed for either.

(5) If you get WAH parent or caretaker or WAH modi-
fied adjusted gross income (MAGI)-based adult coverage,
you must also report changes to the following:

(a) When income increases by one hundred fifty dollars
or more a month and the change will continue for at least two
months;

(b) Anticipated federal income tax filing status; and

(c) The number of tax dependents you intend to claim on
your federal income taxes.

(6) If you get WAH based on age, blindness, or disability
(SSI-related medical), then you must also report changes to
the following:

(a) Income; and

(b) Resources.

NEW SECTION

WAC 182-504-0110 Washington apple health—
When to report changes. (1) All changes you report to us
(the agency or its designee) are used to decide if you can
receive or keep receiving Washington apple health (WAH)
coverage.

(2) You must report changes during your certification
period within thirty days of when the change happened.

(3) You must report all changes during application,
renewal, or redetermination of your WAH eligibility, regard-
less of when the change happened.

(4) For a change in income, the date a change happened
is the first date you received income based on the change. For
example, the date you receive your first paycheck for a new
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job or the date you got a paycheck with a wage increase is the
date the change happened.

(5) If you don't report a change or you report a change
late, we will decide if you can receive or keep receiving
WAH coverage based on the date the change was required to
be reported.

(6) If you don't report a change or you report a change
late, it may result in us overpaying you and you having to pay
us back for the health care costs we overpaid. See chapter
182-520 WAC.

AMENDATORY SECTION (Amending WSR 11-23-091,
filed 11/17/11, effective 11/21/11)

WAC 182-505-0100 ((Medieal-pregrams)) Washing-
ton apple health—Monthly income standards based on

the federal poverty level (FPL). (1) Each year, the federal
government publishes new federal poverty level (FPL)
income standards in the Federal Register found at http://
aspe.hhs.gov/poverty/index.shtml. The income standards for
the following ((medieal)) Washington apple health (WAH)
programs change on the first day of April every year based on
the new FPL:

(a) ((Pregnant—woemen's—program—up—to—one—hundred
eighty-five)) WAH for parents and caretaker relatives up to
fifty-four percent of FPL (see WAC 182-505-0240). Parents
and caretaker relatives whose earned income exceeds this
limit may be eligible for the WAH transitional medical pro-
gram as described in WAC 182-523-0100;

(b) ((A—pregram-inecluded-inapple-health-for kidswupte
two-hundred)) Modified adjusted gross income (MAGI)-
based WAH for adults up to one hundred thirty-three percent
of FPL;

() (Health-eare-forwerkers-with-disabilities (HWD)up
to-tweo-hundred-twenty)) WAH for pregnant women up to one
hundred nrnetv three percent of F PL; ((and))

(d) (Premin

m—&pp}e—heak%bfeﬁlﬂds—ever—twe—htmdfed-pefeef&e#%bt&
not-over-three-hundred)) WAH for children up to two hun-
dred ten percent of FPL; and

(e) Premium-based coverage under WAH for children
over two hundred ten percent of FPL, but not over three hun-
dred twelve percent of FPL.

(2) The ((department)) agency uses the FPL income stan-
dards to determine((:
T i onalmedicaid C arindi
1) Promi ifany S hitd
thisseetiont)) the premium amount, if any, for a child.

AMENDATORY SECTION (Amending WSR 12-13-056,
filed 6/15/12, effective 7/1/12)

WAC 182-505-0115 ((Medieal)) Washington apple
health—Ellglblllty for pregnant women. ((E}rgrbﬂﬁy
i afey )
(1) A pregnant woman is ehglble for ((e&tegeﬁea-l-l-y—needy
{ENy-seope-ofeare)) the Washington apple health (WAH) for
pregnant women program if she ((meetsthefelowing
requirements)):
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(a) Meets citizenship or immigration status ((chapter
388-424-WAC))) under WAC 182-503-0535; ((and))

(b) Meets Social Security ((aeeeunt)) number (((chapter
388-474-WAE))) requirements under WAC 182-503-0115;
((and))

(¢) ((}s—=)) Meets Washington state ((resident{(chapter

)) residency requirements under WAC 182-
503-0520 and 182-503-0525; and

(d) Has countable income ((as-deseribed-in)) at or below
the limit described in:

(1) WAC ((388-478-6675)) 182-505-0100 to be eligible
for categorically needy (CN) coverage; or

(i) WAC 182-505-0100 to be eligible for medically
needy (MN) coverage. MN coverage begins when the preg-
nant woman meets any required spenddown liability as
described in WAC 182-519-0110.

(2) (A—pregnant—weman—is—considered—for—medically

b (VN : ] ] : .

father:

£6))) A noncitizen pregnant woman who does not need to
meet the requirements in subsection (1)(a) or (b) of this sec-
tion to be eligible for WAH and receives either CN or MN
coverage based upon her countable income as described in
subsection (1)(d) of this section.

(3) The assignment of child support and medical support
rights as described in ((chapter388-422)) WAC ((de)) 182-
503-0540 and 182-503-0545 does not apply to pregnant
women.

(D)) (4) A woman who was eligible for and received
((mredieal)) coverage under any WAH program on the last
day of pregnancy is eligible for extended medical ((benefits))
coverage for postpartum care for a minimum of sixty days
from the end of her pregnancy. This includes women who
meet an MN spenddown liability with expenses incurred no
later than the date the pregnancy ends. This extension contin-
ues through the end of the month in which the sixtieth day
falls.

((

is)) (5) All women approved for

WSR 13-20-093

WAH pregnancy coverage at any time are eligible for family

planning services for twelve months ((fremthe-end-of)) after
the pregnancy ((even—when—eligibility forpregnaney-—-was

)) ends.

AMENDATORY SECTION (Amending WSR 12-13-056,
filed 6/15/12, effective 7/1/12)

WAC 182-505-0210 Washington apple health ((fe¥

(

grams))

—Eligibility for children.

Emergency
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pregram:)) (1) Unless otherwise stated in this section, a child
is a person who is under nineteen years of age (including the
month the person turns nineteen). To be eligible for one of the
Washington apple health (WAH) for kids programs described
below, a child must:

(a) Be a resident of Washington state, as described in
WAC 182-503-0520 and 182-503-0525;

(b) Provide a Social Security number (SSN) as described
in WAC 182-503-0515 unless exempt; and

Emergency [74]
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(c) Meet any additional requirements listed for the spe-

WSR 13-20-093

based WAH as described in subsection (4) of this section

cific program.
(2) Children under one year of age are eligible for WAH

categorically needy (CN) coverage when they are born to a

because of creditable coverage: and
(d) Meet a spenddown liability as described in WAC
182-515-0110, if required.

mother who is eligible for WAH:
(a) On the date of the newborn's birth, including a retro-

(8) Children are eligible for WAH SSI-related programs
as described in chapter 182-512 WAC when they:

active eligibility determination; or
(b) Based on meeting a medically needy (MN) spend-

a) Meet citizenship or immigration status as described
in WAC 182-503-0535;

down liability with expenses incurred no later than the date of
the newborn's birth.

(3) Children are eligible for WAH at no cost when they:

(a) Have countable family income that is no more than
two hundred ten percent of the federal poverty level (FPL) as
described in WAC 182-505-0100;

(b) Are currently eligible for supplemental security
income (SSI); or

(c) Received SSI payments in August 1996 and would
continue to be eligible for those payments except for the
August 1996 passage of amendments to federal disability
definitions.

(4) Children are eligible for premium-based WAH as
described in WAC 182-505-0215 when they:

(a) Have countable family income that is not more than
three hundred twelve percent of FPL as described in WAC
182-505-0100;

(b) Do not have other creditable health insurance as
described in WAC 182-505-0220; and

(c) Pay the required monthly premiums as described in
WAC 182-505-0225.

(5) Children are eligible for WAH home and community
based waiver programs as described in chapter 182-515
WAC when they:

a) Meet citizenship or immigration status as described
in WAC 182-503-0525;

(b) Meet SSl-related eligibility requirements as
described in chapter 182-512 WAC: and

(c) Meet program specific age requirements.

(6) Children are eligible for the WAH long-term care
program when they meet the institutional program rules as
described in chapter 182-513 or 182-514 WAC, and either:

(a) Reside or are expected to reside in a medical institu-
tion, intermediate care facility for the intellectually disabled
(ICF/ID), hospice care center, or nursing home for thirty days
or longer; or

(b) Reside or are expected to reside in an institution for
mental diseases (IMD)or inpatient psychiatric facility:

(1) For ninety days or longer and are age seventeen or
younger; or

(i1) For thirty days or longer and are age eighteen
through twenty-one.

(7) Children are eligible for the WAH medically needy

(b) Meet SSl-related eligibility as described in chapter
182-512 WAC: and

(c) Meet an MN spenddown liability as described in
WAC 182-519-0110, if required.

(9) Children who are not eligible for WAH under subsec-
tions (5) through (8) of this section because of their immigra-
tion status, may be eligible for the WAH alien emergency
medical program if they:

(a) Meet the eligibility requirements of WAC 182-507-
0110;

(b) Have countable family income:

(1) That exceeds three hundred twelve percent of FPL as
described in WAC 182-505-0100; or

(i1) That is more than two hundred ten percent of FPL,
but they are not eligible for premium-based WAH, as
described in subsection (4) of this section because of credit-
able coverage: and

(c) Meet a spenddown liability as described in WAC
182-519-0110, if required.

(10) Children who are in foster care or receive subsi-
dized adoption services are eligible for coverage under the
WAH foster care program described in WAC 182-505-0211.

(11) Children who are incarcerated in a public institution
(as defined in WAC 182-500-0050), or a city or county jail,
are not eligible for any WAH program, with the following
exceptions:

(a) Children who reside in an IMD as described in sub-
section (6) of this section; or

(b) Children who are released from a public institution or
city or county jail to a hospital for inpatient treatment. Chil-
dren who are released from an IMD to a hospital setting must
be unconditionally discharged from the IMD to qualify for
coverage under this provision.

AMENDATORY SECTION (Amending WSR 12-13-056,
filed 6/15/12, effective 7/1/12)

WAC 182-505-0215 Washington apple health—Pre-
mium-based children's program—Purpose and scope ((ef
ineluded—in-apple-health-forkids)). The ((department))
medicaid agency administers the programs included in Wash-
ington apple health (WAH) for kids that provide premium-

(MN) program as described in WAC 182-519-0100 when
they:

(a) Meet citizenship or immigrant status as described in
WAC 182-503-0535;

(b) Have countable family income that exceeds three
hundred twelve percent of FPL as described in WAC 182-
505-0100: or

(c) Have countable family income that is more than two

hundred ten percent of FPL, but are not eligible for premium-

based coverage through a combination of state and federal
funding sources as described below:

(1) Federally matched health care coverage as authorized
by Title XXI of the Social Security Act state children's health
insurance program (((SEHH))) (CHIP) and RCW 74.09.450
for citizen and federally qualified immigrant children whose
family income is above two hundred ten percent of the fed-
eral poverty level (FPL) but is not above three hundred
twelve percent FPL.

Emergency
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(2) State funded health care coverage for children with
family income above two hundred ten percent FPL, but not
above three hundred twelve percent FPL, who are ineligible
for (Fitle23<})) federally matched health care coverage due
to immigration ((issues)) status.

AMENDATORY SECTION (Amending WSR 12-13-056,
filed 6/15/12, effective 7/1/12)

WAC 182-505-0225 Premium-based Washington
pple health for klds—Premlum requlrements ((fOFp-l‘e-

mel-uded—m—a-pple—hea-l-t-h—fe#kxds)). (1) F or the purposes of
this chapter, "premium" means an amount paid for ((health
eare)) Washington apple health (WAH) coverage ((under
programs-ineluded-in-apple-health)) for kids as described in
WAC ((388-505-0210-(4-and-(5))) 182-505-0210(4).

(2) Payment of a premium is required as a condition of
eligibility for premium-based WAH coverage ((uﬂder—pfe-
grams-ineludedin-apple health)) for kids, as described in
WAC ((388-505-0210-(4-and(5))) 182-505-0210(4), unless
the child is:

(a) Pregnant; or

(b) An American Indian or Alaska native.

(3) The premium requirement begins the first of the
month following the determination of eligibility. There is no
premium requirement for ((medieal)) WAH coverage
received in a month or months before the determination of
eligibility.

@) ((flihe—pfemrum—aﬂ&e&ﬂt—fer—ﬂ&e—asysmﬂee—&n%@r@ﬂs

5))) The premium amount is limited to a monthly maxi-
mum of two premiums for ((heusehelds)) families with two
or more children.

((6))) (5) The prgmiun} amount ((fm'he&eh—U.—S.—e’rﬁ-zeﬂ

0216(4))) is:

(a) Twenty dollars per month per child for ((heuse-
helds)) families with countable income above two hundred
ten percent FPL, but not above two hundred ((ane-fifty)) sixty
percent FPL; or

(b) Thirty dollars per month per child for ((heusehelds))
families with countable income above two hundred ((and
fifty)) sixty percent FPL, but not above three hundred twelve
percent FPL.

() . : ] iy il

£8))) (6) All children in an assistance unit (AU) are inel-
igible for ((health-eare)) WAH coverage when the ((head-of

heuseheld)) family fails to pay required premium payments
for three consecutive months.
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((69))) (7) When the agency or ((the-ageney's)) its desig-
nee terminates the ((medieal)) WAH coverage ((efa-¢hild))

due to nonpayment of premiums, the child's eligibility is
restored ((enly)) when the:

(a) Past due premiums are paid in full prior to the end of
the certification period; or

(b) The child becomes eligible for coverage under ((a

ﬁeﬂpfemiﬂm-based—GN—hea}ﬂa—eafe—pfegfam)) WAH without
a premium.
((H9))) (8) The agency or ((the-ageney's)) its designee

writes off past-due premiums after twelve months.

(D)) (9) If all past due premiums are paid after the
certification period is over:

(a) Eligibility for prior months is not restored; and

(b) Children are not eligible for premium-based ((eever-
age-under-apple-health)) WAH for kids until:

(1) The month the premiums are paid or the agency
writes off the debt; and

(i1) The family reapplies and is found eligible.

((2))) (10) A family cannot designate partial payment
of the billed premium amount as payment for a specific child
in the AU. The full premium amount is the obligation of the
head of household of the AU. A family can decide to request
health care coverage only for certain children in the AU, if
they want to reduce premium obligation.

((3Y)) (11) A change that affects the premium amount
is effective the month after the change is reported and pro-
cessed.

((E4)) (12) A sponsor or other third party may pay the
premium on behalf of the child or children in the AU. The
premium payment requirement remains the obligation of
head of household of the AU. The failure of a sponsor or
other third party to pay the premium does not eliminate the
obligation of the head of household to pay past due premi-
ums.

AMENDATORY SECTION (Amending WSR 11-23-077,
filed 11/15/11, effective 12/16/11)

WAC 182-505-0235 Washington apple health—Pre-
mium-based children's program—Order of payments
((wnder—thepremivm-based-apple-health-for kidspro-
eramastunded-byFite X X-of the Secinl-SeeurityAet)).
The agency administers ((%he—pfegfafns—me}&éed—m)) pre-

mlum -based Washlngton apple health (WAH) for kids ((that
)) coverage through a combination of

state and federal funding sources. For expenditures funded by
Title XXI of the Social Security Act (SSA), also known as the
children's health insurance program (CHIP), federal financial
participation will be sought in compliance with section 2105
((efthe-aet)) in the following order:

(1) For ((medieal-assistanee)) health care coverage for
targeted low-income children from birth through age eigh-
teen, as described in section 4 of the Title XXI state plan.

(2) For ((medical-assistanee)) health care coverage for
unborn children, as described in section 4.1.2.1 of the Title
XXI state plan.

(3) For ((medical-assistanee)) health care coverage for
medicaid-eligible children, as described in CHIPRA, section
214.
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(4) For ((medicalassistanee)) health care coverage for
medicaid-eligible children, as described in section 2105
(2)(4)(A) and (B) of the ((aet)) SSA.

(5) For allowable administrative expenditures under the
ten percent cap, as defined in section 2105 (a)(1)(D) of the act
in the following order:

(a) First, for reasonable expenditures necessary to
administer the plan, including staffing for eligibility determi-
nations, plan administration, quality assurance, and similar
costs.

(b) Second, for a toll-free 800 telephone number provid-
ing information regarding the Washington apple health for
kids program.

(¢) Third, for health services initiatives, such as the fund-
ing of the Washington poison center, to the extent that state
funds are appropriated by the legislature.

(d) Fourth, for translation or interpretation services in
connection with the enrollment, retention, or use of services
under this title by individuals for whom English is not their
primary language, but only to the extent that state-matching
funds are made available.

(e) Fifth, for outreach services for the Washington apple
health for kids program, to the extent that appropriated state-
matching funds are available.

(f) Sixth, for other CMS-approved activities to the extent
that federal matching funds are available, and where such
activities do not duplicate efforts conducted under this sub-
section.

AMENDATORY SECTION (Amending WSR 12-13-056,
filed 6/15/12, effective 7/1/12)

WAC 182-505-0237 Premium-based Washington
apple health for kids—Other rules that apply ((te-pre-

ineluded-in-apple-health-fer-Jids)). In addition to the rules
of this chapter, children receiving premium-based ((eeverage
under)) Washington apple health (WAH) for kids are subject
to the following rules:

(1) Chapter ((388-538)) 182-538 WAC, Managed care
(except WAC ((388-538-061)) 182-538-061, ((388-538-
063)) 182-538-063, and ((388-538-065)) 182-538-065) if the
child is covered under federally matched CN coverage;

(2) WAC ((388-505-02H0-(4)-and—(5)apple-heatth—for

health-forkids;

- WAC388-416-0015(12))) 182-504-0015(8), Certifi-
cation periods for categorically needy (CN) scope of care
medical assistance programs; and

((65))) (3) WAC ((388-418-0025)) 182-504-0125, Effect
of changes on medical program eligibility.

AMENDATORY SECTION (Amending WSR 12-13-056,
filed 6/15/12, effective 7/1/12)

WAC 182-505-0240 ((Family-medieal-eligibility))

Washington apple health—Parents and caretaker rela-

WSR 13-20-093

(WAH) categorically needy (CN) ((medieal-assistanee)) cov-
erage when ((they-are)) he or she:
(a) ((Reeetving-temporary-assistance—for needy-families

Jefined in WAC 388-500-0005 Hotble for CN-or MN
medieal-eoverage:)) Is a parent or carctaker relative of a

dependent child who meets the criteria described in WAC

tives. (1) A person is eligible for Washington apple health

182-503-0565(2);

[77]
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(b) Meets citizenship and immigration status require-
ments described in WAC 182-503-0535:

(c) Meets general eligibility requirements described in
WAC 182-503-0535; and

(d) Has countable income below fifty-four percent of the
federal poverty level (FPL).

(2) To be eligible for WAH coverage as a caretaker rela-
tive. a person must be related to a dependent child who meets
the criteria described in WAC 182-503-0565(2).

(3) A person must cooperate with the state of Washing-
ton in the identification, use and collection of medical sup-
port from responsible third parties as described in WAC 182-
503-0540.

(4) A person who does not cooperate with the require-
ments in subsection (3) of this section is not eligible for

WAH coverage.

NEW SECTION

WAC 182-505-0250 Washington apple health—
MAGI-based adult medical. (1) A person is eligible for
Washington apple health (WAH) modified adjusted gross
income (MAGI)-based adult coverage when he or she meets
the following requirements:

(a) Is age nineteen or older and under the age of sixty-
five;

(b) Is not entitled to, or enrolled in, medicare benefits
under Part A or B of Title XVIII of the Social Security Act;

(¢) Is not otherwise eligible for and enrolled in manda-
tory coverage under one of the following programs:

(1) WAH SSlI-related categorically needy (CN);

(il) WAH foster care program; or

(iii) WAH adoption support program,;

(d) Meets citizenship and immigration status require-
ments described in WAC 182-503-0535;

(e) Meets general eligibility requirements described in
WAC 182-503-0505; and

(f) Has net countable income that is at or below one hun-
dred thirty-three percent of the federal poverty level for a
household of the applicable size.

(2) Parents or caretaker relatives of an eligible depen-
dent child as described in WAC 182-503-0565 are first con-
sidered for WAH for families as described in WAC 182-505-
0240. An individual whose countable income exceeds the
standard to qualify for family coverage is considered for cov-
erage under this section.

(3) Persons who are eligible under this section are eligi-
ble for WAH alternative benefit plan as defined in WAC 182-
500-0010 coverage. A person described in this section is not
eligible for medically needy WAH.

(4) Other coverage options for adults not eligible under
this section are described in WAC 182-508-0001.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 182-505-0220 Definitions for premium-based health
care coverage under programs
included in apple health for kids.
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WAC 182-505-0230 Waiting period for premium-based
health care coverage under programs
included in apple health for kids fol-
lowing employer coverage.

WAC 182-505-0245 Income and resource standards for
family medical programs.

WAC 182-505-0515 Medical coverage resulting from a
cash grant.

Chapter 182-518 WAC

WASHINGTON APPLE HEALTH—LETTERS AND
NOTICES

NEW SECTION

WAC 182-518-0005 Washington apple health—
Notice requirements—General. (1) This section applies
only to notices and letters that we (the agency) send about eli-
gibility for Washington apple health (WAH) programs. WAC
182-501-0165 applies to notices and letters regarding prior
authorization or other action on requests to cover specific fee-
for-service health care services.

(2) We send you written notices (letters) when we:

(a) Approve you for health care coverage for any pro-
gram;

(b) Reconsider your application for other types of health
care coverage based on new information;

(c) Deny you health care coverage, including if you with-
drew your application, for any program (according to rules in
WAC 182-503-0080);

(d) Ask you for more information to decide if you can
start or renew getting health care coverage;

(e) Renew your health care coverage; or

(f) Change or terminate your health care coverage, even
if we approve you for another kind of coverage.

(3) We send notices to you in your primary language if
you don't read or understand English, according to the rules
in WAC 182-503-0110 and follow equal access rules
described in WAC 182-503-0120.

(4) All WAH notices we send you include the following
information:

(a) The date of the notice;

(b) Specific contact information for you if you have
questions or need help with the notice;

(c) Your appeal rights, if an appeal is available, and the
availability of potentially free legal assistance; and

(d) Other information required by state or federal law.

NEW SECTION

WAC 182-518-0010 Washington apple health—
Notice requirements approval and denial notices. (1) We
(the agency or its designee) send written notice when you are
approved, reopened, reinstated or denied for Washington
apple health (WAH). In addition to the specific information
described in this section, the notice includes the information
described in WAC 182-518-0005(4).
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(2) Approval notices include:

(a) The eligibility status for each person approved,
reopened or reinstated,

(b) The certification period for the WAH program that is
approved; and

(c) The eligibility effective date.

(3) Denial and withdrawal notices include:

(a) The date of denial,

(b) Specific reason(s) supporting the decision; and

(c) Specific rules or statutes that support or require the
decision.

(4) If your request for health care coverage is denied or
withdrawn for failure to provide requested information to us,
the notice includes:

(a) A list of the information you did not provide;

(b) The date we asked you for the information and the
day it was due;

(c) Notice that your eligibility will be reconsidered if we
receive all information needed to determine your eligibility,
including any changes to information we have, within thirty
days of the date of the denial letter; and

(d) Information described in subsection (2) of this sec-
tion.

NEW SECTION

WAC 182-518-0015 Washington apple health—
Notice requirements verification requests. (1) We (the
agency or its designee) send written notice to you when we
need more information as described in WAC 182-503-0050
to decide if you can receive or continue to receive Washing-
ton apple health (WAH) coverage. The notice includes:

(a) The information that we need;

(b) When we must have the information (see WAC 182-
503-0060 for applications and WAC 182-504-0035 for
renewals);

(c) What action we will take and on what date, if we do
not receive the information; and

(d) Information described in WAC 182-518-0005(4).

(2) We allow you at least ten days to return the informa-
tion. If you ask, we may allow you more time to get us the
information. If the tenth day falls on a weekend or holiday,
the due date is the next business day.

(3) If the information we ask for costs money, we will
pay for it or help you get the information in another way.

NEW SECTION

WAC 182-518-0020 Washington apple health—
Notice requirements—Renewals. (1) We (the agency or its
designee) send you advance written notice when the certifica-
tion period ends for your Washington apple health (WAH)
coverage as described in WAC 182-504-0035.

(2) When we can administratively renew your coverage
(as defined in WAC 182-500-0010) we send you written
notice that includes:

(a) Your new certification period;

(b) The information we used to recertify your coverage;
and

(c) A request for you to give us updated information, if
any of the information we used is inaccurate.

WSR 13-20-093

(3) When we cannot administratively renew your cover-
age, we send you written notice that includes:

(a) Information we currently have on record;

(b) How to complete the renewal using any of the meth-
ods described in WAC 182-504-0035 (1)(b); and

(¢) If we need more information to renew your WAH
coverage, we follow the rules in WAC 182-518-0015.

(4) We send your renewal notice following the timeline
in:

(a) WAC 182-504-0035(2) for programs based on modi-
fied adjusted gross income (MAGI); or

(b) WAC 182-504-0035(3) for non-MAGI based pro-
grams.

NEW SECTION

WAC 182-518-0025 Washington apple health—
Notice requirements—Changes in and terminations of
coverage. (1) We (the agency or its designee) send you writ-
ten notice if your Washington apple health (WAH) coverage
changes or terminates. The notice includes:

(a) The change in coverage;

(b) The date your coverage is changing or terminating;

(c) Specific reason(s) for the decision;

(d) Specific rules the decision is based on; and

(e) Information found in WAC 182-518-0005(4).

(2) When we terminate your WAH coverage because
your income is more than the modified adjusted gross income
(MAGTI) standard, we redetermine your eligibility for other
health care coverage as described in WAC 182-504-0125,
before sending you the notice telling you your WAH cover-
age is terminating.

(3) We notify you at least ten days before we change or
terminate your health care coverage unless:

(a) You asked us to change or terminate your coverage;

(b) We are changing or terminating your coverage due to
a change in law that affects many people;

(c) We are terminating your coverage because everyone
in your household is dead or they have been accepted to get
medicaid coverage somewhere else (another local jurisdic-
tion, state, territory, or commonwealth);

(d) We are terminating your coverage because mail we
have sent to you has been returned to us with no forwarding
address; or

(e) You are incarcerated and it is expected to last more
than thirty days.

(4) The ten-day advance notice period starts on the day
we send the notice to you and ends on the tenth day. If we do
not have to give ten days' advance notice, we send the notice
right away after getting the information that caused the
change, but no later than the date we took the action the
notice is about.

(5) You may request an appeal if you disagree with our
decision to change or terminate your health care coverage and
you may request continued coverage as described in WAC
182-504-0130.

NEW SECTION

WAC 182-518-0030 Washington apple health—
Notice requirements—Electronic notices. (1) We (the

Emergency
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agency or its designee) send you notices (letters) to inform
you about your eligibility for Washington apple health
(WAH) programs as described in WAC 182-518-0005
through 182-518-0025.

(2) For programs based on modified adjusted gross
income (MAGI), you have the right to choose to get WAH
eligibility notices by regular mail or in an electronic format.

(3) The primary applicant on an application may receive
WAH notices electronically. To receive electronic notices
you must:

(a) Have an account with Washington Healthplanfinder.
(There is no charge to create an account); and

(b) Provide us with sufficient information to set up the
electronic notices, such as a valid e-mail address, name and
application identification number.

(4) You may ask to receive WAH notices electronically
by:

(a) Mailing or giving us a written letter;

(b) Logging on to your Healthplanfinder account online
and selecting the "I would prefer to receive written communi-
cations by e-mail" check box on the contact information
page;

(c) Calling the Healthplanfinder customer support cen-
ter.

(5) When you have asked for electronic notification, we:

(a) Send the notice to your Healthplanfinder account no
later than one business day after creating the notice.

(b) Send you an e-mail message to notify you when a
new WAH notice has been sent electronically to your Health-
planfinder account.

(1) The e-mail notice will not include the notice, informa-
tion about the content of the notice, or other confidential
information; and

(1) You must log on to your Healthplanfinder account to
get the notice.

(6) We will stop sending WAH notices electronically to
you if you ask us. You must notify us if your e-mail address
changes.

WSR 13-20-094
EMERGENCY RULES
HEALTH CARE AUTHORITY

(Medicaid Program)
[Filed September 30, 2013, 4:38 p.m., effective October 1, 2013]

Effective Date of Rule: October 1, 2013.

Purpose: Medicaid expansion rules - Phase 3, the
health care authority (HCA) is implementing new regulations
under the federal Patient Protection and Affordable Care Act
in preparation for healthcare reform in Washington state.
This includes the establishment of standalone rules for medi-
cal assistance programs, which are required under 2E2SHB
1738, Laws of 2011, which creates HCA as the single state
agency responsible for the administrations and supervision of
Washington's medicaid program (Washington apple health).

Citation of Existing Rules Affected by this Order:
Amending WAC 182-500-0010, 182-500-0045, 182-500-
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0070, 182-500-0095, 182-500-0100, 182-506-0010, and 182-
509-0001.

Statutory Authority for Adoption: RCW 41.05.021.

Other Authority: Patient Protection and Affordable Care
Act (Public Law 111-148); 42 C.F.R. § 431,435 and 457; and
45 C.F.R. § 155.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest; and that
state or federal law or federal rule or a federal deadline for
state receipt of federal funds requires immediate adoption of
arule.

Reasons for this Finding: Over the last year the agency
has been working diligently with client advocates and other
stakeholders in crafting the new rules to implement the provi-
sions of the Affordable Care Act, including the expansion of
medicaid. Although the permanent rule-making process is
nearing completion, the permanent rules could not be adopted
by the October 1, 2013, deadline due in part to not receiving
final federal rules governing this process until this month.
Hence the need for the emergency adoption of these rules,
while the permanent rule-making process is completed.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 22, Amended 7, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 22, Amended 7, Repealed 0.

Date Adopted: September 30, 2013.

Kevin M. Sullivan
Rules Coordinator

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-500-0010 Medical assistance definition—
A. "Administrative renewal' means the agency uses verifi-
cation from electronically available income data sources to

verify and recertify a person's Washington apple health bene-

fits for a subsequent certification period. A case is adminis-
tratively renewed when the person's self-attested income is

reasonably compatible (as defined in WAC 182-500-0095)
with the information available to the agency from the elec-
tronic data sources and the person meets citizenship, immi-
gration, Social Security number, and age requirements.
"Agency" means the Washington state health care
authority (HCA), created pursuant to chapter 41.05 RCW.
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"Agency's designee" means the Washington state

WSR 13-20-094

AMENDATORY SECTION (Amending WSR 11-14-075,

department of social and health services (DSHS), created
pursuant to chapter 43.20A RCW.

"Allowable costs" are the documented costs as reported
after any cost adjustment, cost disallowances, reclassifica-
tions, or reclassifications to nonallowable costs which are
necessary, ordinary and related to the outpatient care of med-
ical care clients are not expressly declared nonallowable by
applicable statutes or regulations. Costs are ordinary if they
are of the nature and magnitude which prudent and cost-con-
scious management would pay.

""Alternative benefits plan' means the range of health
care services included within the scope of service categories
described in WAC 182-501-0060 available to persons eligi-
ble to receive health care coverage under the Washington
apple health modified adjusted gross income (MAGI)-based
adult coverage described in WAC 182-505-0250.

"Ancillary services" means additional services ordered
by the provider to support the core treatment provided to the
patient. These services may include, but are not limited to,
laboratory services, radiology services, drugs, physical ther-
apy, occupational therapy, and speech therapy.

""Apple health for kids" is the umbrella term for health
care coverage for certain groups of children that is funded by
the state and federal governments under Title XIX medicaid
programs or Title XXI Children's Health Insurance Program,
or solely through state funds (including the program formerly
known as the children's health program). Funding for any
given child depends on the program for which the child is

determined to be eligible. ((Children-wheo-may-be-eligible-for
Lealassi l | o cluded undertl |

0210-)) Apple health for kids programs are included in the
array of health care programs available through Washington
apple health (WAH).

""Attested income' means a self-declared statement of a
person's income made under penalty of perjury to be true.
(See also "self-attested income.")

"Authorization" means the agency's or the agency's
designee's determination that criteria are met, as one of the
preconditions to the agency's or the agency's designee's deci-
sion to provide payment for a specific service or device. (See
also "expedited prior authorization" and "prior authoriza-
tion.")

"Authorized representative' means a family member,

friend, organization or someone acting responsibly on behalf
of a person who is designated by the person to act on his or

filed 6/30/11, effective 7/1/11)

WAC 182-500-0045 Medical assistance definitions—
H. "Health benefit exchange' means the public-private
partnership created pursuant to chapter 43.71 RCW.

"Health insurance premium tax credit (HIPTC)" is a
premium tax credit that is refundable and can also be paid in
advance from the Internal Revenue Service to a taxpayer's
insurance company to help cover the cost of premiums for a
taxpayer enrolled in a qualified health plan (QHP) through
the health benefit exchange. This tax credit is specified in
Section 36B of the Internal Revenue Code of 1986.

""Health maintenance organization (HMQ)'" means an
entity licensed by the office of the insurance commissioner to
provide comprehensive medical services directly to an eligi-
ble enrolled client in exchange for a premium paid by the
agency on a prepaid capitation risk basis.

"Health care professional" means a provider of health
care services licensed or certified by the state in which they
practice.

"Health care service category" means a grouping of
health care services listed in the table in WAC ((388-504-
0060)) 182-501-0060. A health care service category is
included or excluded depending on the client's medical assis-
tance benefits package.

"Home health agency" means an agency or organiza-
tion certified under medicare to provide comprehensive
health care on a part-time or intermittent basis to a patient in
the patient's place of residence.

"Hospital" means an entity that is licensed as an acute
care hospital in accordance with applicable state laws and
rules, or the applicable state laws and rules of the state in
which the entity is located when the entity is out-of-state, and
is certified under Title XVIII of the federal Social Security
Act. The term "hospital" includes a medicare or state-certi-
fied distinct rehabilitation unit or a psychiatric hospital.

AMENDATORY SECTION (Amending WSR 12-19-051,
filed 9/13/12, effective 10/14/12)

WAC 182-500-0070 Medical assistance definitions—

M. "Medicaid" is the federal aid ((FitleXEX)) program

under Title XIX of the Social Security Act under which
((medieal)) health care is provided to eligible persons.

"Medical assistance' ((fer—the—purpeses—of—chapters

; tous)) is the

term the agency and its predecessors used prior to the imple-

her behalf in all matters relating to an application or renewal
of Washington apple health or other ongoing communica-

mentation of the Affordable Care Act in Washington state to
mean all federal and/or state-funded health care programs

tions with agency or its designee. The authorization must be
made in writing and signed by the person unless the person's
medical condition prevents such written authorization.
Authority to act on behalf of an applicant or beneficiary

administered by the agency or ((the-ageney's)) its designee
that ((previdefederallyfunded-and/orstate-funded-health

)) are now known as Washing-
ton apple health.

under state law can substitute for the person's authorization.
The power to act as an authorized representative ends when
the person or a court-appointed guardian of the person
informs the agency or its designee that the representative is
no longer authorized to act on his or her behalf, or when the

agency learns of a change in the legal authority upon which
the authorization is based.

"Medical assistance administration (MAA)" is the
former organization within the department of social and
health services authorized to administer the federally funded
and/or state-funded health care programs that are now admin-
istered by the agency, formerly the medicaid purchasing
administration (MPA), of the health and recovery services
administration (HRSA).

Emergency
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"Medical care services (MCS)" means the limited
scope ((ef)) health care ((medieal)) program financed by state
funds for clients who meet the incapacity criteria defined in
chapter 182-508 WAC or who are eligible for the Alcohol
and Drug Addiction Treatment and Support Act (ADATSA)
program.

"Medical consultant" means a physician employed or
contracted by the agency or the agency's designee.

"Medical facility" means a medical institution or clinic
that provides health care services.

"Medical institution" See "institution" in WAC 182-
500-0050.

"Medical services card" means the card issued by the

agency at the initial approval of a person's Washington apple
health (WAH) benefit. The card identifies the person's name

and medical services identification number, but is not proof
of eligibility for WAH. The card may be replaced upon
request if it is lost or stolen, but is not required to access
health care through WAH.

"Medically necessary" is a term for describing
requested service which is reasonably calculated to prevent,
diagnose, correct, cure, alleviate or prevent worsening of
conditions in the client that endanger life, or cause suffering
or pain, or result in an illness or infirmity, or threaten to cause
or aggravate a handicap, or cause physical deformity or mal-
function. There is no other equally effective, more conserva-
tive or substantially less costly course of treatment available
or suitable for the client requesting the service. For the pur-
poses of this section, "course of treatment" may include mere
observation or, where appropriate, no medical treatment at
all.

"Medically needy (MN) or medically needy program
(MNP)" is the state- and federally funded health care pro-
gram available to specific groups of persons who would be
eligible as categorically needy (CN), except their monthly
income is above the CN standard. Some long-term care cli-
ents with income and/or resources above the CN standard
may also qualify for MN.

"Medicare" is the federal government health insurance
program for certain aged or disabled persons under Titles 11
and XVIII of the Social Security Act. Medicare has four
parts:

(1) "Part A" - Covers medicare inpatient hospital ser-
vices, post-hospital skilled nursing facility care, home health
services, and hospice care.

(2) "Part B" - The supplementary medical insurance
benefit (SMIB) that covers medicare doctors' services, outpa-
tient hospital care, outpatient physical therapy and speech
pathology services, home health care, and other health ser-
vices and supplies not covered under Part A of medicare.

(3) "Part C" - Covers medicare benefits for clients
enrolled in a medicare advantage plan.

(4) "Part D" - The medicare prescription drug insurance
benefit.

"Medicare assignment' means the process by which a
provider agrees to provide services to a medicare beneficiary
and accept medicare's payment for the services.

"Medicare cost-sharing' means out-of-pocket medical
expenses related to services provided by medicare. For med-
ical assistance clients who are enrolled in medicare, cost-
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sharing may include Part A and Part B premiums, co-insur-
ance, deductibles, and copayments for medicare services. See
chapter 182-517 WAC for more information.

"Minimum _essential coverage' means coverage
defined in Section 5000A(f) of Subtitle D of the Internal Rev-
enue Code of 1986, as added by Section 1401 of the Afford-
able Care Act.

"Modified adjusted gross income (MAGI)'" means the
adjusted gross income (as determined by the Internal Reve-
nue Service under the Internal Revenue Code of 1986 (IRC))
increased by:

(1) Any amount excluded from gross income under Sec-
tion 911 of the IRC;

(2) Any amount of interest received or accrued by the
taxpayer during the taxable year which is exempt from tax;
and

(3) Any amount of Title IT Social Security income or
Tier 1 railroad retirement income which is excluded from
gross income under Section 86 of the IRC. See WAC 182-
509-0300 through 182-509-0375 for additional rules regard-

ing MAGI.

NEW SECTION

WAC 182-500-0090 Medical assistance definitions—
Q. "Qualified health plan (QHP)" means a health insur-
ance plan that has been certified by the Washington health
benefit exchange to meet at minimum the standards described
in 45 C.F.R. Part 156, Subpart C and RCW 43.71.065 and
offered in accordance with the process described in 45 C.F.R.
Part 155, Subpart K and RCW 43.71.065.

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-500-0095 Medical assistance definitions—
R. ""Reasonably compatible' means the amount of a per-
son's self-attested income (as defined in WAC 182-500-
0100) and the amount of a person's income verified via elec-
tronic data sources are either both above or both below the
applicable income standard for Washington apple health
(WAH). When self-attested income is less than the standard
for WAH, but income from available data sources is more
than the WAH standard, or when the self-attested income
cannot be verified via electronic data sources, the self-
attested income is considered not reasonably compatible.

"Regional support network (RSN)" means a single or
multiple-county authority or other entity operating as a pre-
paid health plan through which the agency or the agency's
designee contracts for the delivery of community outpatient
and inpatient mental health services system in a defined geo-
graphic area.

"Retroactive period" means approval of medical cov-
erage for any or all of the retroactive period. A client may be
eligible only in the retroactive period or may have both cur-
rent eligibility and a separate retroactive period of eligibility
approved.
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AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-500-0100 Medical assistance definitions—
S. "Self-attestation' means a person's written, verbal, or
electronic declaration of his or her income and/or circum-
stances made under penalty of perjury. confirming a state-
ment to be true. (See also "attested income.")

"Spenddown" is a term used in the medically needy
(MN) program and means the process by which a person uses
incurred medical expenses to offset income and/or resources
to meet the financial standards established by the agency. See
WAC ((388-519-6+H9)) 182-519-0110.

"Spouse" means((;—for—the—purpeses—of-mediecaid;)) a
person who is ((ahusband-erwife)) legally married to ((a))

another person ((efthe-eppesitesex)). Washington state rec-

ognizes other states' determinations of legal and common-
law marriages between two persons ((ef-the-eppesitegen-
der)).

(1) "Community spouse' means a person who:

(a) Does not reside in a medical institution; and

(b) Is legally married to a client who resides in a medical
institution or receives services from a home and community-
based waiver program. A person is considered married if not
divorced, even when physically or legally separated from his
or her spouse.

(2) "Eligible spouse' means an aged, blind or disabled
husband or wife of an SSI-eligible person, who lives with the
SSI-eligible person, and is also eligible for SSI.

(3) "Essential spouse" means a husband or wife whose
needs were taken into account in determining old age assis-
tance (OAA), aid to the blind (AB), or disability assistance
(DA) for a client in December 1973, who continues to live in
the home and remains married to the client.

(4) "Ineligible spouse' means the husband or wife of an
SSI-eligible person, who lives with the SSI-eligible person,
and who has not applied or is not eligible to receive SSI.

(5) "Institutionalized spouse' means a legally married
person who has attained institutional status as described in
chapter ((388-513)) 182-513 WAC, and receives services in a
medical institution or from a home or community-based
waiver program described in chapter ((388-5+5)) 182-515
WAC. A person is considered married if not divorced, even
when physically or legally separated from his or her spouse.

(6) "Nonapplying spouse" means an SSl-related per-
son's husband or wife, who has not applied for medical assis-
tance.

"SSI-related" means an aged, blind or disabled person
not receiving an SSI cash grant.

"State supplemental payment (SSP)" is a state-funded
cash benefit for certain individuals who are either recipients
of the Title XVI supplemental security income (SSI) program
or who are clients of the division of developmental disabili-
ties. The SSP allotment for Washington state is a fixed
amount of twenty-eight million nine hundred thousand dol-
lars and must be shared between all individuals who fall into
one of the groups listed below. The amount of the SSP may
vary each year depending on the number of individuals who
qualify. The following groups are eligible for an SSP:

(1) Mandatory SSP group—SSP made to a mandatory
income level client (MIL) who was grandfathered into the
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SSI program. To be eligible in this group, an individual must
have been receiving cash assistance in December 1973 under
the department of social and health services former old age
assistance program or aid to the blind and disability assis-
tance. Individuals in this group receive an SSP to bring their
income to the level they received prior to the implementation
of the SSI program in 1973.

(2) Optional SSP group—SSP made to any of the follow-
ing:

(a) An individual who receives SSI and has an ineligible
spouse.

(b) An individual who receives SSI based on meeting the
age criteria of sixty-five or older.

(¢) An individual who receives SSI based on blindness.

(d) An individual who has been determined eligible for
SSP by the division of developmental disabilities.

(e) An individual who is eligible for SSI as a foster child
as described in WAC 388-474-0012.

"Supplemental security income (SSI) program (Title
XVI)" is the federal grant program for aged, blind, and dis-
abled persons, established by section 301 of the Social Secu-
rity amendments of 1972, and subsequent amendments, and
administered by the Social Security Administration (SSA).

NEW SECTION

WAC 182-505-0211 Washington apple health
(WAH)—Foster care. (1) A child under the age of nineteen
is eligible for Washington apple health (WAH) when he or
she:

(a) Is in foster care under the legal responsibility of the
state, or a federally recognized tribe located within the state;
and

(b) Meets Washington residency requirements as
described in WAC 182-503-0520 or 182-503-0525.

(2) A child under the age of twenty-one is eligible for
WAH when he or she meets:

(a) Washington residency requirements as described in
WAC 182-503-0520 or 182-503-0525;

(b) Citizenship or immigration status requirements as
described in WAC 182-503-0535;

(c) Social Security number requirements as described in
WAC 182-503-0515; and

(d) One of the following requirements:

(1) Is in foster care under the legal responsibility of the
state, or a federally recognized tribe located within the state;
or

(i1) Receives subsidized adoption services through the
children's administration; or

(iii) Is enrolled in the unaccompanied refugee minor
(URM) program as authorized by the office of refugee and
immigrant assistance (ORIA); or

(iv) Is living in a group home operated or contracted by
the juvenile rehabilitation administration; or

(v) Is placed in a foster home or group home through the
voluntary placement waiver program managed by the divi-
sion of developmental disabilities.

(3) A person age nineteen or older but under age twenty-
six is eligible for WAH when he or she:

Emergency
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(a) Was in foster care under the legal responsibility of 6y Fer-afamily-with-multiple MAUs-established-based
the state or a federally recognized tribe located within the on-the-eriteria-deseribed-nrsubseetion(5)r-of thisseetion;a
state: parent's:

(1) On his or her eighteenth birthday, on or after July 22, - necomeup-to-onehundred pereent-of the federal pov-
2007; or ertytevelHEPE)-is-allocated-to-the-parent-and-other members

(i1) At such higher age at which foster care assistance %&Weﬁﬁswwe%ﬁﬂﬂmmm
ended; and trseparate MAYs:

(b) Meets residency, Social Security number, and citi- by Resources-are-allocated-equally-to-the-parent-and-all
zenship requirements as described in subsection (2) of this persons—in-the-parent's householdfor-whom-theparentis
section. finanetally responsible-This-ineludesfamily-membersinsep-

(4) A person described in subsections (1) through (3) of arate MAbs: . . . . .
this section is not eligible for WAH if he or she is confined to €7) Fhe-exeeptions-to-the income-allocations deseribed-in

a public institution as defined in WAC 182-500-0050, except: subseet-}eﬂ—féa—e{lt-l:ﬁs—see&eﬂ—&fe—&s—feﬂeﬁﬁ—

(a) If he or she is under age twenty-one;

(b) Resides in an institution for mental disease (IMD);
and

(c) Meets the institutional status requirements in WAC
182-505-0240.

AMENDATORY SECTION (Amending WSR 11-24-018,
filed 11/29/11, effective 12/1/11)

WAC 182-506-0010 Medical assistance units (MAU
for MAGI-based Washington apple health programs.

(S}IE o farmilyi Lisibl MAU-& N dren's-medical-is-deseribed-in-WAC388-450-0210-)) (1) A
eram;separate MAUs are required for family-memberstiving person's financial eligibility for programs that use modified

in-the same household-in-the following situations: adjusted gross income (MAGI) methodology, as described in
. ) . WAC 182-509-0300, is based on multiple factors including
. (&) A—preg ) TTeE relationship to other household members, age, tax status and
f . ¢ }’, . ] pregnancy. The rules in this section describe which house-
eb)%ehﬂd_wwh_eamed_eﬁmﬁedme? ) hold members' income is counted in determining a person's
te)-A-ehild-with-resources-which-make-anotherfamily  ¢ligibility. These household members comprise the person's
member-ineligiblefor medical-assistanee; "medical assistance unit" (MAU). Members of a single
th—A—ehild—ofunmarried—parents—whenbeth—parents household may have different MAUs.
reside-with-the-child; (2) The determination of countable income for MAGI-
ey Each—unmarriedparent-ofa—~childinecommon;plus based programs is described in chapter 182-509 WAC.
any-of their-children-whe-are-not-in-separate MAUs; (3) A person's MAGI-based countable income equals the
HA-ecaretaker relative-thatisnet finanetally respensible total countable income of the members of the person's MAU
for-the-supportof-the-child: (see WAC 182-509-0001). This income is compared to the
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income standard for the MAU size when determining eligi-
bility for programs based on a federal poverty limit standard.

(4) The number of persons in the MAU is increased by
one for each unborn child for each pregnant woman already
included in the MAU under this section.

(5) For any given tax year in which an initial eligibility
determination, renewal of eligibility, post-eligibility review

or change of circumstance is made, MAUs are determined as
follows:

(a) The MAU for a person who expects to file a federal
tax return and does not expect to be claimed as a tax depen-
dent by another tax filer includes the following:

(i) The person (tax filer) and all persons the tax filer
expects to claim as a tax dependent; and

(ii) The following additional persons., but only if they
live in the same residence:

(A) The person's spouse;

(B) The person's natural, adopted and step-children less
than nineteen years of age;

(C) If the person is less than nineteen years of age. the
person's natural, adopted and step-parents; and

(D) If the person is less than nineteen years of age, the

natural, adoptive and step-siblings who are less than nineteen

years of age.
(b) The MAU for a person who expects to be claimed as

a tax dependent by a tax filer includes:

(1) The person (tax dependent), the tax filer, and any
other persons in the tax filer's MAU (as determined according
to (a) of this subsection), except if:

(A) The person is not the spouse or biological, adopted,
or natural child of the tax filer;

(B) The person is under age nineteen and living in the
same residence as both parents, but is expected to be claimed
as a tax dependent by only one parent, either because the par-
ents are unmarried or do not expect to file taxes jointly; or

(C) The person is under age nineteen and expects to be
claimed by a noncustodial parent.

(11) If (b)(1)(A). (B) or (C) of this section applies, the per-
son's MAU is determined according to the nonfiler rules
described in (¢) of this subsection.

(c) The MAU for a person who does not expect to file a
federal tax return and who either does not expect to be
claimed as a tax dependent or meets one of the tax dependent
exceptions in (b) of this subsection includes the following
persons, but only if they live in the same residence:

(1) The person (self);

(ii) The person's spouse;

(iii) The person's natural, adopted and step-children less
than nineteen years of age;

(iv) If the person is less than nineteen years of age, the
person's natural, adopted and step-parents; and

(v) If the person is less than nineteen years of age, the

natural, adoptive and step-siblings who are less than nineteen
years of age.

NEW SECTION

WAC 182-506-0015 Medical assistance units for non-
MAGI-based Washington apple health programs. This
section explains how medical assistance units (MAUs) are
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constructed for programs not based on modified adjusted
gross income (MAGI) methodologies. (MAGI-based pro-
grams are described in WAC 182-503-0510.)

(1) An MAU is a person or group of people who must be
included together when determining eligibility. MAUs are
established based on each person's relationship to other fam-
ily members and the person's financial responsibility for the
other family members.

(2) Financial responsibility applies only to spouses and
to parents, as follows:

(a) Married persons, living together are financially
responsible for each other;

(b) Natural, adoptive, or step-parents are financially
responsible for their unmarried, minor children living in the
same household;

(c) Minor children are not financially responsible for
their parents or for their siblings;

(d) Married persons' financial responsibility for each
other when not living together because one or both are resid-
ing in a medical institution is described in chapter 182-513
WAC.

(3) The number of persons in the MAU is increased by
one for each verified unborn child for each pregnant woman
already included in the MAU under this section.

(4) A separate SSI-related MAU is required for:

(a) SSI recipients;

(b) SSI-related persons;

(c) Institutionalized persons;

(d) The purpose of applying medical income standards
for an:

(1) SSI-related applicant whose spouse is not relatable to
SSI or is not applying for SSI-related medical; and

(i1) Ineligible spouse of an SSI recipient.

(5) When determining eligibility for an SSI-related med-
ical program, the agency determines how household income
is allocated and deemed to the SSI-related person according
to the rules described in WAC 182-512-0820 and 182-512-
0900 through 182-512-0960.

AMENDATORY SECTION (Amending WSR 11-23-091,
filed 11/17/11, effective 11/21/11)

WAC 182-509-0001 Countable income for ((medi-

eal)) Washington apple health programs. (1) For purposes
of ((medieal)) Washington apple health (WAH) program eli-
gibility, a ((eltent's)) person's countable income is income
which remains when:

(a) The income cannot be specifically excluded; and

(b) All appropriate deductions and disregards allowed by
a specific program((;)) have been applied.

(2) A ((elient's)) person's countable income ((eannet))
may not exceed the income standard for the specific ((rmedi-
eal)) WAH program((s-deseribedin—WAC388-478-0065;
388-478-0070,388-478-0075;388-478-0080;-0r 388513~
1305, 388513131561 388-543-1395)), unless the program
allows for those limits to be exceeded. Specific program stan-
dards are described below:

(a) For modified adjusted gross income (MAGI)-based
programs described in WAC 182-503-0510, see WAC 182-
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505-0100 for the applicable program standard based on a per-
centage of the federal poverty level (FPL);

(b) For WAH SSI-related CN coverage, see WAC 182-
512-0010;

(¢) For WAH MN coverage, see WAC 182-519-0050:

(d) For WAH for workers with disabilities, see WAC
182-511-1060;

(e) For WAH medicare savings programs, see WAC
182-517-0100;

() For WAH noninstitutional medical in an alternative
living facility, see WAC 182-513-1305; and

(2) For WAH long-term care programs, see WAC 182-
513-1315 and 182-513-1395.

. () (nlessmodified by subsection {4) or {6y of this sec-
Heﬂrthe%%N-F#SFqAx—meeﬂ&e—gu%eSfas—deseﬁbgdﬁﬂ—ﬂﬁs—ehap-
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by Medicare—savings—programs—Referto—<chapter 388-
475-WAC:)) For the MAGI-based programs listed below. the
agency or its designee determines eligibility based on the
countable MAGI income of the members of the person's
medical assistance unit as determined per WAC 182-506-
0010:

(a) WAH for parents and caretaker relatives program as
described in WAC 182-505-0240;

(b) WAH pregnancy program as described in WAC 182-
505-0115;

(¢) WAH for kids programs as described in WAC 182-
505-0210 with the following exceptions:

(1) Newborn children born to a woman who is eligible for

WAH on the date of the newborn's birth, including a retroac-
tive eligibility determination;

(ii) Children who are receiving SSI;

(ii1) Children who are in foster care or receiving subsi-
dized adoption services.

(d) WAH MAGI-based adult medical as described in
WAC 182-505-0250; and

(e) WAH MAGI-based alien emergency medical as
described in WAC 182-507-0110.

(4) For the following SSI-related WAH programs, unless
the state has adopted more liberal rules, income rules for the
SST program are used to determine a person's countable
income:

(a) WAH noninstitutional SSI-related CN or medically
needy (MN) coverage described in chapters 182-511 and
182-512 WAC:

(b) WAH institutional SSI-related CN or MN long-term
care or hospice coverage described in chapters 182-513 and
182-515 WAC;

(c) WAH alien emergency medical programs based on
age sixty-five or older or disability described in chapter 182-
507 WAC: and

(d) WAH medicare savings programs described in chap-
ter 182-517 WAC.

(5) Anticipated nonrecurring lump sum payments
received by an applicant or recipient of a WAH SSI-related
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medical program are counted as income in the month of
receipt, with the exception of retroactive supplemental secu-
rity income (SSI)/Social Security disability lump sum pay-
ments. See WAC 182-512-0300(4) and 182-512-0700 for
more information.

(6) Countable income for the WAH refugee medical
(RMA) program and WAH MN program for pregnant
women and children is determined as follows:

(a) The agency or its designee allows the following
deductions from a person's gross earnings:

(1) Fifty percent of gross earned income;

(i1) Actual work-related child and dependent care
expenses, which are the person's responsibility; and

(iii) Court or administratively ordered current or back
support paid to meet the needs of legal dependents.

(b) Only income actually contributed to an alien client
from the alien's sponsor is countable unless the sponsor signs
the affidavit of support 1-864 or [-864A.

(c) Nonrecurring lump sum payments are counted as
income in the month of receipt and as a resource if the person
retains the payment after the month of receipt (resource limits
do not apply to MN coverage for pregnant women and chil-
dren). For RMA. nonrecurring lump sum payments are
counted as income if received in the month of application and
not considered if received thereafter per WAC 182-507-
0130.

(7) Countable income rules for other WAH programs
that are not MAGI-based or SSI-related are described in the
specific program rules listed in WAC 182-503-0510 (3)(c).

(8) Some WAH programs are not based on a person's or
household's countable income but are based on a specific sta-
tus or entitlement in federal rule. The rules for these deemed
eligible WAH programs are described in WAC 182-503-

0510(4).

NEW SECTION

WAC 182-509-0220 Washington apple health—How
resources are considered. (1) A resource is any cash, other
personal property, or real property that a person:

(a) Owns;

(b) Has the right, authority, or power to convert to cash
(if not already cash); and

(c) Has the legal right to use for his or her support and
maintenance.

(2) There is no resource limit for an applicant or recipi-
ent of the following Washington apple health (WAH) pro-
grams:

(a) WAH for workers with disabilities (HWD) program,
as described in chapter 182-511 WAC;

(b) WAH foster care program (see WAC 182-505-0211);

(c) All programs that are based on modified adjusted
gross income (MAGI) methodologies, as described in WAC
182-503-0510. This includes the following:

(1) WAH for parents and caretaker relatives (see WAC
182-505-0240);

(i) WAH for pregnant women (see WAC 182-505-
0115);

(iii) WAH for kids (see WAC 182-505-0210);
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(iv) Premium-based WAH for kids (see WAC 182-505-
0215);

(v) WAH long-term care for children and adults (see
WAC 182-514-0230);

(vi) WAH for MAGI-based adult coverage (see WAC
182-505-0250); and

(vii) WAH MAGI-based adult alien emergency medical
(see WAC 182-507-0110).

(3) For all other WAH programs, the resource limits and
exclusions can be found in the following chapters:

(a) WAH SSI-related medical (see chapter 182-512
WAC);

(b) WAH long-term care (see chapters 182-513 and 182-
515 WACQ);

(c) SSI-related WAH alien medical program (see chapter
182-507 WAC);

(d) Medicare savings program (see WAC 182-517-
0310);

(e) WAH for refugees (see WAC 182-507-0130); and

(f) Medical care services (see WAC 182-509-0200).

(4) The agency or its designee determines how trusts,
annuities and life estates affect eligibility for WAH coverage
for the programs listed in subsections (3)(a) through (f) of
this section by following the rules described in chapter 182-
516 WAC.

(5) Receipt of money by a member of a federally recog-
nized tribe from exercising federally protected rights or
extraction of protected resources, such as fishing, shell-fish-
ing, or selling timber, is considered conversion of an exempt
resource during the month of receipt. Any amounts remaining
from the conversion of this exempt resource on the first of the
month after the month of receipt will remain exempt if the
funds were used to purchase another exempt resource. Any
amounts remaining in the form of countable resources (such
as in checking or savings accounts) on the first of the month
after receipt, will be added to other countable resources for
eligibility determinations when a resource determination is
required by the specific WAH program. If no resource deter-
mination is required by the specific WAH program, eligibil-
ity is not affected.

NEW SECTION

WAC 182-509-0300 Modified adjusted gross income
(MAGI). (1) The agency uses the modified adjusted gross
income (MAGI) methodology to determine eligibility for
MAGI-based Washington apple health (WAH) programs
described in WAC 182-509-0305.

(2) MAGI methodology is described in WAC 182-509-
0300 through 182-509-0375. Generally, MAGI includes
adjusted gross income (as determined by the Internal Reve-
nue Code (IRC)) increased by:

(a) Any amount excluded from gross income under Sec-
tion 911 of the IRC;

(b) Any amount of interest received or accrued by the
taxpayer during the taxable year which is exempt from tax;
and

(¢) Any amount of Title IT Social Security income or Tier
1 Railroad Retirement income which is excluded from gross
income under Section 86 of the IRC.

Emergency
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(3) When calculating a person's eligibility for the pro-
grams listed in WAC 182-509-0305, the agency uses the per-
son's MAGI income with the following exceptions:

(a) Scholarships or fellowship grants described in WAC
182-509-0335 used for education purposes are excluded from
income;

(b) Income received by American Indian/Alaskan Native
individuals described in WAC 182-509-0340 is excluded
from income; and

(c) Any income received as a lump sum as described in
WAC 182-509-0375 is counted as income only in the month
in which it is received.

(4) Countable MAGI income is reduced by an amount
equal to five percentage points of the federal poverty level
(FPL) based on household size to determine net income
except that there is no such reduction of countable MAGI
income for parents or caretaker relatives with an eligible
dependent child whose net countable income is below thirty-
five percent of the federal poverty level (as described in
WAC 182-509-0305(1)). Net income is compared to the
applicable standard described in WAC 182-505-0100.

(5) When calculating a person's eligibility for MAGI-
based programs listed in WAC 182-509-0305, the agency
determines the medical assistance unit for each person
according to WAC 182-506-0010.

NEW SECTION

WAC 182-509-0305 MAGI income—Persons subject
to the modified adjusted gross income (MAGI) methodol-
ogy. Eligibility for Washington apple health (WAH) for the
following persons is determined using the modified adjusted
gross income (MAGI) methodology described in WAC 182-
509-0300.

(1) Parents or caretaker relatives with an eligible depen-
dent child (described in WAC 182-503-0565) whose net
countable income is below thirty-five percent of the federal
poverty level (FPL) as described in WAC 182-505-0240.

(2) Parents or caretaker relatives with an eligible depen-
dent child whose net countable income exceeds the standard
described in subsection (1) of this section but is at or below
one hundred thirty-three percent FPL as described in WAC
182-505-0250 and 182-507-0110.

(3) Adults with no eligible dependent child with net
countable income at or below one hundred thirty-three per-
cent FPL as described in WAC 182-505-0250 and 182-507-
0110.

(4) Pregnant women or women within a two-month post-
partum period whose net countable income, based on a
household size that includes any unborn children, is below
one hundred eighty-five percent FPL at the time of applica-
tion, as described in WAC 182-505-0115.

(5) Children age eighteen or younger in households with
net countable income which is below two hundred percent
FPL as described in WAC 182-505-0210 (3)(a).

(6) Children age eighteen or younger in households with
net countable income which is between two hundred percent
and three hundred percent FPL as described in WAC 182-
505-0215. Children who are eligible under this section are
subject to premiums as described in WAC 182-505-0225.
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(7) Household size for a person who is subject to MAGI
income methodologies is determined according to WAC 182-
506-0010.

NEW SECTION

WAC 182-509-0310 MAGI income—Timing of
income. For purposes of determining eligibility for modified
adjusted gross income (MAGI)-based Washington apple
health (WAH) (see WAC 182-509-0300):

(1) The agency uses a point-in-time estimate to deter-
mine a person's countable income.

(2) Point-in-time means that the income is received, or is
likely to be received, in the month in which the person sub-
mits an application or renewal for WAH, or the month in
which the agency completes a redetermination of coverage,
with the following provisions:

(a) When a person is paid less frequently than on a
monthly basis, (for example, they are self-employed), the
agency uses an average to calculate the monthly amount. The
average is calculated by:

(i) Adding the total income for representative period of
time;

(i1) Dividing by the number of months in the time frame;
and

(iii) Using the result as a monthly average.

(b) When a person is paid more frequently than on a
monthly basis, the agency uses the following budgeting
method to calculate a monthly amount:

(1) If the person is paid weekly, the agency multiplies
weekly expected income by 4.3;

(i1) If the person is paid every other week, the agency
multiplies expected income by 2.15.

(c) If the person's current income does not represent his
or her projected income as evidenced by clear indications of
future changes in income, the agency permits the person to
estimate a monthly amount by averaging income over a rep-
resentative period of time.

(3) If the person normally gets the income:

(a) On a specific day, the agency counts it as available on
that date.

(b) Monthly or twice monthly and pay dates change due
to a reason beyond the person's control, such as a weekend or
holiday, it is counted in the month it would normally be
received.

(c) Weekly or every other week and pay dates change
due to a reason beyond the person's control, it is counted in
the month it would normally be received.

(4) For information about how income is verified, see
WAC 182-503-0050.

(5) If the person reports a change in income as required
under WAC 182-504-0105 and the change is expected to last
for two months or longer, the agency updates the estimate of
income based on this change, unless the person receives cat-

egorically needy WAH coverage as a pregnant woman or
child.

NEW SECTION

WAC 182-509-0315 MAGI income—Ownership of
income. For purposes of determining eligibility for modified
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adjusted gross income (MAGI)-based Washington apple
health (WAH) (see WAC 182-509-0300):

(1) Income is considered available to a person if:

(a) An individual in the person's medical assistance unit
receives or can reasonably predict that he or she will receive
the income.

(b) The income must be counted based on rules under
chapter 182-509 WAC.

(¢) The person has control over the income, which means
the income is available to them. If the person has a represen-
tative payee, protective payee, or other individual who man-
ages the income on the person's behalf, it is considered as if
the person has control over this income.

(d) The person can use the income to meet current needs.

(2) Income that is included in the person's taxable gross
income which is required to be reported to the Internal Reve-
nue Service (IRS) is considered as available even if it is paid
to someone else or withheld to pay a garnishment, lien or
other obligation. (For example, a person manages a block of
apartments and lives in one of the apartments. The employer
withholds a portion of the person's monthly wages as rent due
for the apartment in which he resides. The income that is
counted is the gross amount prior to the deduction for rent.)

(3) The agency may conduct post-eligibility reviews of
health care applications as described in WAC 182-503-0050.
Upon request by the agency, a person must provide proof
about a type of income, including submitting clarification on:

(a) Who owns the income;

(b) Who has legal control of the income;

(¢) The amount of the income; or

(d) If the income is available.

NEW SECTION

WAC 182-509-0320 MAGI income—Noncountable
income. For purposes of determining eligibility for modified
adjusted gross income (MAGI)-based Washington apple
health (WAH) (see WAC 182-509-0300):

(1) Some types of income are not counted when deter-
mining eligibility for MAGI-based WAH. Under the MAGI
income methodology described in WAC 182-509-0300,
income is not counted if the Internal Revenue Service (IRS)
permits it to be excluded or deducted for purposes of deter-
mining the tax liability of a person. (See 26 U.S.C. Sections
62(a) and 101-140.)

(2) Examples of income that are not counted include, but
are not limited to:

(a) Bona fide loans, except certain student loans as spec-
ified under WAC 182-509-0335;

(b) Federal income tax refunds and earned income tax
credit (EITC) payments for up to twelve months from the
date received;

(c) Child support payments received by any person
included in household size under WAC 182-506-0010;

(d) Time loss benefits or other compensation received
for sickness or injury, such as benefits from the department of
labor and industries (L&I) or a private insurance company;

(e) Title IV-E and state foster care maintenance pay-
ments;
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(f) Veteran's benefits including, but not limited to, dis-
ability compensation and pension payments for disabilities
paid to the veteran or family members; education, training
and subsistence; benefits under a dependent-care assistance
program for veterans, housebound allowance and aid and
attendance benefits;

(g) Educational assistance that is not counted under
WAC 182-509-0335;

(h) Native American benefits and payments that are not
counted under WAC 182-509-0340;

(1) Income from employment and training programs that
is not counted under WAC 182-509-0345;

(j) Needs-based assistance from other agencies or orga-
nizations that is not counted under WAC 182-509-0350;

(k) Money withheld from a benefit to repay an overpay-
ment from the same income source;

(1) One-time payments issued under the Department of
State or Department of Justice reception and replacement
programs, such as Voluntary Agency (VOLAG) payments;

(m) Any portion of income used to repay the cost of
obtaining that income source;

(n) Insurance proceeds or other income received as a
result of being a Holocaust survivor;

(o) Federal economic stimulus payments that are
excluded for federal and federally assisted state programs;

(p) Federal twenty-five dollar supplement weekly unem-
ployment compensation payment authorized by the Ameri-
can Recovery and Reinvestment Act of 2009;

(q) Income from a sponsor given to a sponsored immi-
grant;

(r) Energy assistance payments;

(s) Fringe benefits provided on a pretax basis by an
employer, such as transportation benefits or moving
expenses;

(t) Employer contributions to certain pretax benefits
funded by an employee's elective salary reduction, such as
amounts for a flexible spending account;

(u) Distribution of pension payments paid by the
employee (such as premiums or contributions) that were pre-
viously subject to tax;

(v) Gifts or inheritances to the person that are not
counted under WAC 182-509-0355;

(w) Death benefits from life insurance and certain bene-
fits paid for deaths that occur in the line of duty; and

(x) Other payments that are excluded from income under
state or federal law.

(3) Income received from the following cash programs is
not countable income for MAGI-based WAH programs:

(a) Diversion cash assistance (DCA);

(b) Temporary assistance for needy families (TANF);

(c) State family assistance (SFA);

(d) Pregnant women's assistance (PWA);

(e) Refugee cash assistance (RCA);

(f) Aged, blind, disabled cash assistance (ABD); and

(g) Supplemental security income (SSI).

NEW SECTION

WAC 182-509-0325 MAGI income—Unearned
income. For purposes of determining eligibility for modified
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adjusted gross income (MAGI)-based Washington apple
health (WAH) (see WAC 182-509-0300):

(1) Unearned income is income received from a source
other than employment or self-employment. Examples of
unearned income include, but are not limited to:

(a) Tier 1 Railroad Retirement;

(b) Unemployment compensation, except as described in
WAC 182-509-0320;

(c) Title IT Social Security benefits (including retirement
benefits, disability benefits, and benefits for survivors);

(d) Rental income;

(e) Pensions, IRAs, military retirement and annuity pay-
ments, except as described in WAC 182-509-0320;

(f) Dividend payments from stocks or shares held in
companies; and

(g) Per capita distributions from gaming made by a tribe
(see WAC 182-509-0340).

(2) When the unearned income must be counted, the
agency counts the gross amount before any taxes or premi-
ums are taken out.

(3) See WAC 182-509-0320 for examples of unearned
income that are not counted.

NEW SECTION

WAC 182-509-0330 MAGI income—Earned income.
For purposes of determining eligibility for modified adjusted
gross income (MAGI)-based Washington apple health
(WAH) (see WAC 182-509-0300):

(1) Earned income is income received from working.
This includes, but is not limited to:

(a) Wages;

(b) Salaries;

(c) Tips;

(d) Commissions;

(e) Profits from self-employment activities as described
in WAC 182-509-0365; and

(f) One-time payments for work done over a period of
time, if the income is received in the month of application.

(2) When earned income must be counted, the agency
computes the countable amount based on deductions from
income allowed by the Internal Revenue Service when deter-
mining a person's tax liability.

(3) See WAC 182-509-0370 for information on how
self-employment income is counted.

NEW SECTION

WAC 182-509-0335 MAGI income—Educational
benefits. For purposes of determining eligibility for modified
adjusted gross income (MAGI)-based Washington apple
health (WAH) (see WAC 182-509-0300), the agency or its
designee does not count educational assistance as income.
Examples include, but are not limited to:

(1) Educational assistance in the form of grants or loans
issued under Title IV of the Higher Education Amendments
(Title IV - HEA) or through a program administered by the
Department of Education (DOE), such as:

(a) Pell grants (Title IV);

(b) Stafford loans (Title IV);

(c) Perkins loan program (Title IV);
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(d) State need grant program (Title IV);

(e) Christa McAuliffe fellowship program (DOE);

(f) Jacob K. Javits fellowship program (DOE); and

(g) Library career training program (DOE).

(2) Payments received for education, training, or subsis-
tence under any law administered by the department of Vet-
eran's Affairs (VA).

(3) Student financial assistance provided under the
Bureau of Indian Affairs education programs.

(4) Educational assistance in the form of grants or loans
under the Carl D. Perkins Vocational and Applied Technol-
ogy Education Act, P.L. 101-392.

(5) Work study income including:

(a) Federal or state work study income; and

(b) WorkFirst work study income.

(6) Payments to service academy cadets at a military
academy.

(7) Payments for the purposes of tuition made on behalf
of the individual to an educational organization for the educa-
tion or training of such individual.

NEW SECTION

WAC 182-509-0340 MAGI income—American
Indian/Alaska Native excluded income. For the purposes of
determining eligibility of American Indians/Alaska Natives
for modified adjusted gross income (MAGI)-based Washing-
ton apple health (WAH) (see WAC 182-509-0300), the
agency excludes from MAGTI the following:

(1) Distributions from Alaska Native corporations and
settlement trusts;

(2) Distributions from any property held in trust, subject
to federal restrictions, located within the most recent bound-
aries of a prior federal reservation, or otherwise under the
supervision of the Secretary of the Interior;

(3) Distributions and payments from rents, leases, rights
of way, royalties, usage rights, or natural resource extraction
and harvest from:

(a) Rights of ownership or possession in any lands
described in (b) of this subsection; or

(b) Federally protected rights regarding off-reservation
hunting, fishing, gathering, or usage of natural resources.

(4) Distributions resulting from real property ownership
interests related to natural resources and improvements that
are:

(a) Located on or near a reservation or within the most
recent boundaries of a prior federal reservation; or

(b) Resulting from the exercise of federally protected
rights relating to such real property ownership interests.

(5) Payments resulting from ownership interests in or
usage rights to items that have unique religious, spiritual, tra-
ditional, or cultural significance or rights that support subsis-
tence or a traditional lifestyle according to applicable tribal
law or custom;

(6) Student financial assistance provided under the
Bureau of Indian Affairs education programs; and

(7) Any other applicable income exclusion as provided
by federal law, regulation, or rule, including the Internal Rev-
enue Code, treasury regulations, and Internal Revenue Ser-
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vice revenue rulings, revenue procedures, notices, and other
official tax guidance.

NEW SECTION

WAC 182-509-0345 MAGI income—Income from
employment and training programs. For purposes of deter-
mining eligibility for modified adjusted gross income
(MAGI)-based Washington apple health (WAH) (see WAC
182-509-0300):

(1) The agency excludes income received from the fol-
lowing programs:

(a) Payments issued under the Workforce Investment
Act (WIA);

(b) Payments issued under the National and Community
Service Trust Act of 1993. This includes payments made
through the AmeriCorps program;

(c) Payments issued under Title I of the Domestic Volun-
teer Act of 1973, such as VISTA, AmeriCorps VISTA, Uni-
versity Year for Action, and Urban Crime Prevention Pro-
gram; and

(d) All payments issued under Title II of the Domestic
Volunteer Act of 1973. These include:

(1) Retired senior volunteer program (RSVP);

(i1) Foster grandparents program; and

(iii) Senior companion program.

(2) The agency counts training allowances from voca-
tional and rehabilitative programs as earned income when:

(a) The program is recognized by federal, state, or local
governments;

(b) The allowance is not a reimbursement; and

(¢) The person is required to file a U.S. tax return and the
IRS considers the income to be taxable.

NEW SECTION

WAC 182-509-0350 MAGI income—Needs-based
assistance from other agencies or organizations. For pur-
poses of determining eligibility for modified adjusted gross
income (MAGI)-based Washington apple health (WAH)
(see WAC 182-509-0300):

(1) The agency does not count needs-based assistance
given to a person by other agencies or organizations if the
assistance given is not treated as taxable income by the IRS.
Examples of needs-based assistance are:

(a) Clothing;

(b) Food,;

(c) Household supplies;

(d) Medical supplies (nonprescription);

(e) Personal care items;

(f) Shelter;

(g) Transportation; and

(h) Utilities (e.g., lights, cooking fuel, the cost of heating
or heating fuel).

(2) "Needs-based" means eligibility for the program is
based on having limited income and/or resources. This defi-
nition excludes such incomes as retirement benefits or unem-
ployment compensation which are not needs-based.

WSR 13-20-094

NEW SECTION

WAC 182-509-0355 MAGI income—Gifts and inher-
itances. For purposes of determining eligibility for modified
adjusted gross income (MAGI)-based Washington apple
health (WAH) (see WAC 182-509-0300):

(1) A gift is property received by a person without work
or cost on his or her part. An inheritance is property received
by a person from the estate of a deceased person.

(2) The agency does not count as income to a person any
gifts or inheritances, whether cash or noncash, received by
the person, except that the agency does count as income to a
person any income from any gift or inheritance.

(3) The agency does not count as income to a person any
amounts paid on behalf of that person to any person who pro-
vides medical care (as defined in Internal Revenue Code Sec-
tion 213(d)) to that person.

NEW SECTION

WAC 182-509-0360 MAGI income—How a child's
income is counted. For purposes of determining eligibility
for modified adjusted gross income (MAGI)-based Wash-
ington apple health (WAH) (see WAC 182-509-0300):

(1) Income received by a child claimed as a tax depen-
dent by someone else is not counted when determining the
eligibility of the tax filers who claim the tax dependent.

(2) Income received by a child in a nonfiling medical
assistance unit (as described in WAC 182-506-0010) is not
counted when determining the eligibility of the child or the
other household members in the nonfiling household.

(3) Income received by a child age eighteen or younger
who is required to file his or her own tax return but who is
also claimed as a tax dependent by another person is counted
when determining eligibility for WAH for the child, but not
the person that claims them.

(4) Income of a sibling is not counted when determining
the eligibility of any other sibling in the household.

NEW SECTION

WAC 182-509-0365 MAGI income—Self-employ-
ment income. For purposes of determining eligibility for
modified adjusted gross income (MAGI)-based Washington
apple health (WAH) (see WAC 182-509-0300):

(1) Self-employment income is income earned by a per-
son from running a business, performing a service, selling
items that are made, or reselling items with the intent to make
a profit. This income can be earned if the person is carrying
on a trade or business as a sole proprietor or an independent
contractor; a member of a partnership that carries on a trade
or business; or otherwise in business for themselves (includ-
ing a part-time business).

(2) A person is considered to be self-employed if they
earn income without having an employer/employee relation-
ship with the individual who pays the income. Factors to con-
sider are:

(a) The person has primary control or has the right to
control what they do and how they do their job;

(b) The business aspects of the person's job are con-
trolled by the person and not the payer (this includes things
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like how the person is paid, whether expenses are reim-
bursed, or who provides tools/supplies);

(¢) The person has a written contract stating that he or
she is an independent contractor; or

(d) The person reports his or her income using IRS
Schedule C, Schedule C-EZ, Schedule K-1, or Schedule SE.

(3) A person is considered to have an employer/
employee relationship when:

(a) The individual the person provides services for has
primary control of how the work is done; or

(b) The person receives an IRS Form W-2 to report the
income that is earned.

(4) Self-employment does not have to be a licensed busi-
ness for a person's business or activity to qualify as self-
employment. Some examples of self-employment are:

(a) Child care that requires a license under chapter 74.15
RCW;

(b) Driving a taxi cab;

(c) Farming/fishing;

(d) Odd jobs such as mowing lawns, house painting, gut-
ter cleaning, or car care;

(e) Running lodging for roomers or boarders. Roomer
income includes money paid to a person for shelter costs by
someone not included in the person's household who resides
in the same home when:

(1) The person owns or is buying his or her residence; or

(i1) The person rents all or a part of the residence and the
total rent charged to all others in the home is more than the
total rent obligation of the person.

(f) Running an adult family home;

(g) Providing services such as a massage therapist or a
professional escort;

(h) Retainer fees to reserve a bed for a foster child;

(1) Selling home-made items or items that are supplied to
the individual;

(j) Selling or donating biological products such as pro-
viding blood or reproductive material for profit;

(k) Working as an independent contractor; and

() Running a business or trade either as a sole propri-
etorship or in a partnership.

(5) A person must keep records of his or her self-
employment income and deductions and provide this infor-
mation to the agency upon request.

(6) The agency does not count receipt of money by a
member of a federally recognized tribe from exercising fed-
erally protected rights or extraction of exempt resources as
self-employment income (such as fishing, shell-fishing, or
selling timber from protected tribal land). This is considered
conversion of a resource. See WAC 182-509-0340.

(7) A person who is an employee of a company or other
individual who does the activities listed in subsection (4) of
this section as a part of his or her job duties is not considered
to be self-employed.

(8) Self-employment income is counted as earned
income as described in WAC 182-509-0330.

NEW SECTION

WAC 182-509-0370 MAGI income—How self-
employment income is counted. For purposes of determin-
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ing eligibility for modified adjusted gross income
(MAGI)-based Washington apple health (WAH) (see WAC
182-509-0300):

(1) If the person has worked long enough at the business
to file a federal tax return for the previous year and it rep-
resents his or her current income, the agency determines self-
employment income by using the income and deductions
claimed on the previous year's tax return.

(2) If the person has not worked long enough at the busi-
ness to file a federal tax return in the previous year, the
agency permits a determination of monthly self-employment
income by:

(a) Adding together gross self-employment income and
any profit made from selling business property or equipment
over the period of time the business has been in operation
within the last year;

(b) Subtracting business expenses and income deduction
expenses allowed by the Internal Revenue Service that the
person would be entitled to if they were filing a full year
return; and

(c) Averaging the income to come up with a monthly
amount based on the period of time the business has been in
operation within the last year.

(3) If the person's current income does not represent his
or her projected income as evidenced by clear indications of
future changes in income, the agency permits the person to
estimate a monthly amount by averaging income over a rep-
resentative period of time.

NEW SECTION

WAC 182-509-0375 MAGI income—Lump sums.
For purposes of determining eligibility for modified adjusted
gross income (MAGI)-based Washington apple health
(WAH) (see WAC 182-509-0300):

(1) A lump sum payment is money that a person receives
but does not expect to receive on a continuing basis, such as
an insurance settlement.

(2) Any portion of a lump sum payment that is awarded
for wrongful death, personal injury, damage, or loss of prop-
erty is excluded from income.

(3) Any remaining portion of a lump sum payment is
counted as income if it is received in the month of applica-
tion, unless it qualifies as noncounted income under another
rule, and with the exception of subsections (4) and (5) of this
section.

(4) Receipt of a lump sum by a member of a federally
recognized tribe from exercising federally protected rights or
extraction of exempt resources is considered an exempt
resource in the month of receipt and is not budgeted as
income.

(5) Federal, state and local tax refunds (including any
interest and penalties) and earned income tax lump sums are
not counted as income.

NEW SECTION

WAC 182-520-0005 Washington apple health fraud
referrals and overpayments. (1) The agency or its designee
may refer a case to the office of fraud and accountability for
a fraud investigation when it has reliable information that the
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person purposely misrepresented their circumstances in order
to qualify for Washington apple health (WAH).

(2) When a fraud investigation reveals substantial evi-
dence to support a finding of fraud, the case is referred for
prosecution. The prosecuting attorney's office decides which
cases will be prosecuted.

(3) When a referral results in a conviction, an overpay-
ment amount for the cost of the WAH coverage is estab-
lished.

(4) The person is responsible to pay the agency for the
amount of overpayment established as a result of a fraud con-
viction.

NEW SECTION

WAC 182-520-0010 Washington apple health over-
payments resulting from an administrative hearing. (1) If
a person asks for Washington apple health (WAH) coverage
to continue during an appeal, he or she must pay the agency
for the cost of that coverage if both (a) and (b) of this subsec-
tion occur:

(a) The administrative law judge, or review judge if
applicable, enters an order:

(1) That the person was not eligible for WAH coverage
during the appeal;

(i1) Dismissing the hearing under WAC 182-526-
0285(3) because the person defaulted (did not attend or
refused to participate) and the agency's action that was
appealed included a finding that the person was not eligible
for WAH coverage; or

(iii) Dismissing the hearing under WAC 182-526-
0285(4) due to a written agreement between all the parties
that the person will pay for an overpayment of the cost of
WAH coverage.

(b) The agency decides to collect the overpayment.

(2) The overpayment amount is limited to payments for
WAH coverage that were spent:

(a) During the sixty days following receipt of the hearing
request; and

(b) For a person who was not eligible for WAH cover-
age.

WSR 13-20-095
EMERGENCY RULES
HEALTH CARE AUTHORITY
(Medicaid Program)
[Filed September 30, 2013, 4:56 p.m., effective October 1, 2013]

Effective Date of Rule: October 1, 2013.

Purpose: Medicaid expansion rules - Phase 4, the
health care authority (HCA) is implementing new regulations
under the federal Patient Protection and Affordable Care Act
in preparation for healthcare reform in Washington state.
This includes the establishment of standalone rules for medi-
cal assistance programs, which are required under 2E2SHB
1738, Laws of 2011, which creates HCA as the single state
agency responsible for the administrations and supervision of
Washington's medicaid program (Washington apple health).
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Citation of Existing Rules Affected by this Order:
Amending WAC 182-500-0105, 182-503-0510, 182-507-
0110, 182-514-0230, 182-514-0235, 182-514-0240, 182-
514-0245, 182-514-0250, 182-514-0255, 182-514-0260,
182-514-0265, and 182-514-0270.

Statutory Authority for Adoption: RCW 41.05.021.

Other Authority: Patient Protection and Affordable Care
Act (Public Law 111-148); 42 C.F.R. § 431, 435, and 457;
and 45 C.F.R. § 155.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest; and that
state or federal law or federal rule or a federal deadline for
state receipt of federal funds requires immediate adoption of
arule.

Reasons for this Finding: Over the last year the agency
has been working diligently with client advocates and other
stakeholders in crafting the new rules to implement the provi-
sions of the Affordable Care Act, including the expansion of
medicaid. Although the permanent rule-making process is
nearing completion, the permanent rules could not be adopted
by the October 1, 2013, deadline due in part to not receiving
final federal rules governing this process until this month.
Hence the need for the emergency adoption of these rules,
while the permanent rule-making process is completed.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 4, Amended 12, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 4, Amended 12, Repealed 0.

Date Adopted: September 30, 2013.

Kevin M. Sullivan
Rules Coordinator

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-500-0105 Medical assistance definitions—
T. "Tax filing terms':

(1) "Tax filer" means a person who is required to file a
tax return.

(2) "Tax dependent' means a person for whom another
person claims a deduction for a personal exemption under
Section 151 of the Internal Revenue Code of 1986 for a tax-
able year. A tax dependent may be either a qualified child or
a qualified relative as defined below:

Emergency
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(a) "Qualified child" means a child who meets the cri-

teria to be claimed as a tax dependent based on one of the fol-

lowing relationships to the tax filer: Natural, adoptive, step,
or foster child; natural, adoptive, step or half-sibling; or a

descendant of any of the above; and meets the following cri-
teria:

(1) The child is:
(A) Under the age of nineteen;
(B) Under the age of twenty-four and a full-time student;

(C) Any age and permanently or totally disabled.

(i1) The child lived in the tax filer's household for more
than one-half of the year;

(ii1) The child provided for less than one-half of his/her
own support for the year; and

(iv) The child is not filing a joint tax return for the year
unless the return is filed only as a claim for a refund of taxes.

(b) "Qualified relative" means a person who:

(i) Cannot be claimed as a qualifying child or the quali-
fying child of another tax filer;

(ii) Has lived in the tax filer's household for the full year
or is related to the tax filer in one of the ways listed below and
the relationship has not been ended by death or divorce:

(A) The tax filer's child, stepchild, foster child, or a
descendant of any of them;

(B) A sibling, half-sibling or step-sibling;

(C) A parent, grandparent, or other direct ancestor, but
not a foster parent;

(D) A niece, nephew, aunt, or uncle;

(E) In-law relationships (son, daughter, father, mother,
brother or sister-in-law).

(ii1) Has gross income below an annual threshold set by
the Internal Revenue Service (IRS) (three thousand nine hun-
dred dollars for tax year 2013 with some exceptions). See
IRS publication 501 for more information; and

(iv) Relies on the tax filer to pay over one-half of their
total support for the year.

(3) "Nonfiler" means a person who is not required to
file a tax return and also includes those who are not required
to file but choose to file for another purpose, such as to claim
a reimbursement of taxes paid.

"Third party" means an entity other than the agency or
the agency's designee that is or may be liable to pay all or part
of the cost of health care for a ((medieal-assistanee)) Wash-
ington apple health client.

"Third party liability (TPL)" means the legal respon-
sibility of an identified third party or parties to pay all or part
of the cost of health care for a ((medical-assistanee)) Wash-
ington apple health (WAH) client. A ((medieal-assistanee))
WAH client's obligation to help establish TPL is described in
WAC ((388-565-0540)) 182-503-0540.

"Title XIX" is the portion of the federal Social Security
Act, 42 U.S.C. 1396, that authorizes funding to states for
((medieal-assistanee)) health care programs. Title XIX is also
called medicaid.

"Title XXI" is the portion of the federal Social Security
Act, 42 U.S.C. 1397 et seq, that authorizes funding to states
for the children's health insurance program((—Fitle XX+is
also-ealled)) (CHIP).
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"Transfer of assets" means changing ownership or title
of an asset such as income, real property, or personal property
by one of the following:

(1) An intentional act that changes ownership or title; or

(2) A failure to act that results in a change of ownership
or title.

NEW SECTION

WAC 182-503-0100 Washington apple health—
Rights and responsibilities. For the purposes of this section,
"we" refers to the agency or its designee and "you" refers to
the applicant for, or recipient of, health care coverage.

(1) If you are applying for or receiving health care cover-
age, you have the right to:

(a) Have your rights and responsibilities explained to
you and given in writing;

(b) Be treated politely and fairly no matter what your
race, color, political beliefs, national origin, religion, age,
gender (gender identity and sex stereotyping), sexual orienta-
tion, disability, honorably discharged veteran or military sta-
tus, or birthplace;

(c) Request health care coverage using any method listed
under WAC 182-503-0010 (if you ask us for a receipt or con-
firmation, we will provide one to you);

(d) Get help completing your application if you ask for
1t;

(e) Have an application processed promptly and no later
than the timelines described in WAC 182-503-0060;

(f) Have at least ten calendar days to give the agency or
its designee information needed to determine eligibility and
be given more time if requested;

(g) Have personal information kept confidential; we may
share information with other state and federal agencies for
purposes of verification and enrollment;

(h) Receive written notice, in most cases, at least ten cal-
endar days before the agency or its designee denies, termi-
nates, or changes coverage;

(i) Ask for an appeal if you disagree with a decision we
make. You can also ask a supervisor or administrator to
review our decision or action without affecting your right to
a fair hearing;

(j) Request and receive interpreter or translator services
at no cost and without delay;

(k) Request voter registration assistance;

(1) Refuse to speak to an investigator if we audit your
case. You do not have to let an investigator into your home.
You may ask the investigator to come back at another time.
Such a request will not affect your eligibility for health care
coverage; and

(m) Receive equal access services under WAC 182-503-
0120 if you are eligible, in order to comply with the require-
ments of subsection (2) of this section.

(2) You are responsible to:

(a) Report changes in your household or family circum-
stances as required under WAC 182-504-0105 and 182-504-
0110;

(b) Give us any information or proof needed to deter-
mine eligibility. If you have trouble getting proof, we help
you get the proof or contact other persons or agencies for it;
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(c) Assign the right to medical support as described in
WAC 182-505-0540;

(d) Complete renewals when asked;

(e) Apply for and make a reasonable effort to get poten-
tial income from other sources when available;

(f) Give medical providers information needed to bill us
for health care services; and

(g) Cooperate with quality assurance or post enrollment
review staff when asked.

NEW SECTION

WAC 182-503-0110 Washington apple health—Lim-
ited-English proficient (LEP) services. (1) The agency or
its designee provides limited-English proficient (LEP) ser-
vices free of charge to persons with limited ability to read,
write, and/or speak English.

(2) The agency provides LEP services in the person's pri-
mary languages.

(a) The primary languages are the languages the person
has indicated to the agency or its designee that they wish to
use when communicating with the agency. A person may
designate at least one primary language for oral communica-
tions and at least one primary language for written communi-
cations, and may designate a different primary language for
oral and written communications.

(b) The agency or its designee notes the person's primary
languages in a record available to the agency, its designee,
and health benefit exchange employees.

(3) The agency or its designee can provide LEP services
through bilingual workers and/or contracted interpreters and
translators.

(4) The agency or its designee provides notice of the
availability of LEP services. LEP services include:

(a) Interpreter (oral) services in person, over the tele-
phone, or through other simultaneous audio or visual trans-
mission (if available); and

(b) Translation of agency forms, letters, and other text-
based materials, whether printed in hard-copy or stored and
presented by computer. These include, but are not limited to:

(1) Agency pamphlets, brochures, and other informa-
tional material that describe agency services and health care
rights and responsibilities;

(i1) Agency applications and other forms a person needs
to complete and/or sign; and

(iii) Notices of agency actions affecting a person's eligi-
bility for health care coverage.

(c) Direct provision of services by bilingual employees.

(5) The agency or its designee provides interpreter ser-
vices and translated documents in a prompt manner that
allows the timely processing of a person's eligibility for
health care coverage within time frames defined in WAC
182-503-0060, 182-503-0035, and 182-504-0125.

NEW SECTION

WAC 182-503-0120 Washington apple health—
Equal access services. (1) The agency or its designee pro-
vides services to help a person apply for, maintain, and
understand the health care coverage options available and eli-
gibility decisions made by the agency or its designee when a
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person has a mental, neurological, physical or sensory
impairment, or limitation that prevents a person from receiv-
ing health care coverage in the same way as an unimpaired or
unlimited person. These services are called equal access (EA)
services.

(2) The agency or its designee provides EA services on
an ongoing basis to ensure that the person is able to maintain
health care coverage and access to services provided by the
agency. Accommodations include, but are not limited to:

(a) Arranging for or providing help to:

(1) Apply for or renew coverage;

(i1) Complete and submit forms;

(iii) Obtain information to determine or continue eligi-
bility;

(iv) Request continued coverage; and

(v) Request a hearing.

(b) Allowing additional time, when needed, to provide
information before health care coverage is reduced or
stopped;

(c) Explaining the decision to stop or deny health care
coverage; and

(d) Providing copies of notices and letters to the person's
authorized representative.

(3) The agency or its designee informs a person of their
right to EA services listed in subsection (2) of this section:

(a) On written notices;

(b) In the Rights and Responsibilities form; and

(c) During contact with the agency or its designee.

(4) The agency or its designee provides the services
listed in subsection (2) of this section to persons who request
EA services, persons who are receiving services through the
aging and long-term support administration, or persons
whom the agency determines would benefit from EA ser-
vices. The agency or its designee identifies a person as bene-
fiting from EA services if the person:

(a) Has or claims to have a mental impairment;

(b) Has a developmental disability;

(c) Is disabled by alcohol or drug addiction;

(d) Is unable to read or write in any language; or

(e) Is a minor not residing with his or her parents.

(5) For every person receiving EA services, the agency
or its designee develops and documents an EA plan appropri-
ate to the person's needs. The plan may be updated or
changed at any time based on the person's request or a change
in the person's needs.

(6) Even if the agency or its designee determines a per-
son may benefit from EA services, the person may refuse the
services offered.

(7) The agency provides a grace period to continue a per-
son's coverage when:

(a) The agency stops coverage because it is unable to
determine if a person continues to qualify; and

(b) The person provides proof he or she still qualifies for
coverage within twenty calendar days from when the cover-
age stopped. We restore the coverage retroactive to the first
of the month so there is no break in coverage.

(8) If a person believes that the agency or its designee
has discriminated against them on the basis of a disability, the
person may file a complaint with the United States Depart-
ment of Health and Human Services (HHS) by:

Emergency
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(a) Writing to: HHS, Director, Office for Civil Rights,
200 Independence Ave. S.W., Room 509F HHH Bldg.,
Washington, D.C., 20201; or

(b) Calling HHS at 202-619-0403 (voice) or 202-619-
3257 (TDD).

AMENDATORY SECTION (Amending WSR 12-13-056,
filed 6/15/12, effective 7/1/12)

WAC 182-503-0510 ((Hewa—-elientis-determined

Lrelated-to'n—eategorieal proegram:)) Washington apple
health—Program summary. (()-A-persenisrelated-to-the
supplemental security-income(SSHprogram-if they-are:

therelated-CN-medical-coverage-have redeterminationrights
as-deseribed--WAC388-503-0505(6)-)) (1) The agency cat-

egorizes Washington apple health (WAH) programs into
three groups based on the income methodology used to deter-
mine eligibility:

(a) Those that use a modified adjusted gross income
(MAGI)-based methodology described in WAC 182-509-
0300, called MAGI-based WAH programs;

(b) Those that use an income methodology other than
MAGI, called non-MAGI-based WAH programs, which
include:

(1) Supplemental security income (SSI)-related WAH
programs;

(ii) Temporary assistance for needy families (TANF)-
related WAH programs; and

(ii1) Other WAH programs not based on MAGI, SSI, or
TANF methodologies.

(c) Those that provide coverage based on a specific sta-
tus or entitlement in federal rule and not on countable
income, called deemed eligible WAH programs.

(2) MAGI-based WAH programs include the following:

(a) WAH parent and caretaker relative program
described in WAC 182-505-0240;

(b) MAGI-based WAH adult medical program described
in WAC 182-505-0250, for which the scope of coverage is
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called the alternative benefits plan (ABP) described in WAC
182-500-0010;

¢) WAH for pregnant women program described in
WAC 182-505-0115;

(d) WAH for kids program described in WAC 182-505-
0210 (3)(a);

(e) Premium-based WAH for kids described in WAC
182-505-0215;

() WAH long-term care for children and adults
described in chapter 182-514 WAC: and

(g) WAH alien emergency medical program described in
WAC 182-507-0110 through 182-507-0125 when the person
is eligible based on criteria for a MAGI-based WAH pro-
gram.

(3) Non-MAGI-based WAH programs include the fol-
lowing:

(a) SSI-related programs which use the income method-
ologies of the SSI program (except where the agency has
adopted more liberal rules than SSI) described in chapter
182-512 WAC to determine eligibility:

(1) WAH for workers with disabilities (HWD) described
in chapter 182-511 WAC;

(i) WAH SSI-related programs described in chapters
182-512 and 182-519 WAC;

(iii)) WAH long-term care and hospice programs
described in chapters 182-513 and 182-515 WAC;

(iv) WAH medicare savings programs described in chap-
ter 182-517 WAC: and

(v) WAH alien emergency medical (AEM) programs
described in WAC 182-507-0110 and 182-507-0125 when
the person meets the age, blindness or disability criteria spec-
ified in WAC 182-512-0050.

(b) TANF-related programs which use the income meth-
odologies based on the TANF cash program described in
WAC 388-450-0170 to determine eligibility, with variations
as specified in WAC 182-509-0001(5) and program specific
rules:

(1) WAH refugee medical assistance (RMA) program
described in WAC 182-507-0130; and

(ii) WAH medically needy (MN) coverage for pregnant
women and children who do not meet SSI-related criteria.

(¢) Other programs:

(1) WAH breast and cervical cancer program described in
WAC 182-505-0120;

(ii) WAH TAKE CHARGE program described in WAC
182-532-0720; and

(iii) WAH medical care services described in WAC 182-
508-0005.

(4) Deemed eligible WAH programs include:

(a) WAH SSI medical program described in chapter 182-
510 WAC, or a person who meets the medicaid eligibility cri-
teria in 1619b of the Social Security Act;

(b) WAH newborn medical program described in WAC
182-505-0210(2);

(c) WAH foster care program described in WAC 182-
505-0211;

(d) WAH medical extension program described in WAC
182-523-0100; and

e) WAH famil
182-505-0115(5).

lanning extension described in WAC
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(5) A person is eligible for categorically needy (CN)

WSR 13-20-095

AMENDATORY SECTION (Amending WSR 12-24-038,

health care coverage when the household's countable income
is at or below the categorically needy income level (CNIL)
for the specific program.

(6) If income is above the CNIL, a person is eligible for
the MN program if the person is:

(a) A child;

(b) A pregnant woman; or

(c) SSI-related (aged sixty-five, blind or disabled).

(7) MN health care coverage is not available to parents,
caretaker relatives, or adults unless they are eligible under
subsection (6) of this section.

(8) A person who is eligible for the WAH MAGI-based
adult program listed in subsection (2)(b) of this section is eli-
gible for ABP health care coverage as defined in WAC 182-
500-0010. Such a person may apply for more comprehensive

filed 11/29/12, effective 12/30/12)

WAC 182-507-0110 Washington apple health—
Alien medical programs. (1) To qualify for an alien medical
program (AMP) a person must:

(a) Be ineligible for ((medicaid-orothermedicaid-ageney
medieal)) federally funded Washington apple health (WAH)
programs due to the citizenship/alien status requirements
described in WAC ((388-424-60140)) 182-503-0535;

(b) Meet the requirements described in WAC 182-507-
0115, 182-507-0120, or 182-507-0125; and

(c) Meet all categorical and financial eligibility criteria
for one of the following programs, except for the Social
Security number or citizenship/alien status requirements:

(i) (WAC388-475-0050,—%er)) An SSl-related ((pet-
sen)) medical program described in chapters 182-511 and
182-512 WACG;

coverage through another WAH program at any time.

(9) For the other specific program requirements a person
must meet to qualify for WAH, see chapters 182-503 through
182-527 WAC.

NEW SECTION

WAC 182-504-0130 Washington apple health—Con-
tinued coverage pending an appeal. (1) A person who does
not agree with a Washington apple health (WAH) decision
made by the agency or its designee has the right to appeal
under RCW 74.09.741. The hearing rules are found in chap-
ter 182-526 WAC.

(2) If a person appeals a WAH decision within the time
limits described in WAC 182-518-0005, WAH coverage will
continue or be reinstated until the appeals process ends,
unless otherwise specified in this section. This is called con-
tinued coverage.

(3) If the tenth day falls on a weekend or holiday, a per-
son has until the next business day to appeal and still be able
to receive continued coverage.

(4) Persons receive continued coverage through the end
of the month an administrative hearing decision is sent to
them unless:

(a) An administrative law judge or the agency's presiding
officer serves an order ending continued coverage; or

(b) The person:

(1) Tells the agency or its designee in writing that he or
she does not want continued coverage;

(i1) Withdraws the appeal in writing or at an administra-
tive proceeding; or

(iii) Does not follow through with the appeals process.

(5) A person is not eligible for continued coverage when
a change in WAH is the result of a mass change. A mass
change is when rules change that impact coverage for a class
of applicants and recipients or due to a legislative or statutory
change.

(6) A person receiving WAH medically needy is not eli-

gible for continued coverage beyond the end of the original
certification period described in WAC 182-504-0020.

(i1) ((%C—l—S%—é@é-@%@—fer—f&ﬂﬂy—medieal—pfe-
erams;)) A MAGI-based program referred to in WAC 182-

503-0510; or
(ii1) (WAEF82-505-0210,fera—~childunderthe-age-of
nineteen;

v WACHS2-505-0H5Herapregnant-woman:
- WAC388-462-0020,fer)) The breast and cervical

cancer treatment program for women described in WAC 182-
505-0120; or

(6F ) WAECH82-523-0100,Fer)) (iv) A medical exten-
sion((s)) described in WAC 182-523-0100.

(2) AMP medically needy (MN) health care coverage is

available only for children, ((adults—agesixty-five-oroves;

of)) pregnant women and persons who meet ((SSHdisability))
SSI-related criteria. See WAC ((388-519-6400)) 182-519-

0100 for MN eligibility and ((388-519-6H140)) WAC 182-
519-0110 for spending down excess income under the MN
program.

(3) The agency or its designee does not consider a per-
son's date of arrival in the United States when determining
eligibility for AMP.

(4) For non-MAGI-based programs, the agency or its
designee does not consider a sponsor's income and resources
when determining eligibility for AMP, unless the sponsor
makes the income or resources available. Sponsor deeming
does not apply to MAGI-based programs.

(5) A person is not eligible for AMP if that person
entered the state specifically to obtain medical care.

(6) A person who the agency or its designee determines
is eligible for AMP may be eligible for retroactive coverage
as described in WAC ((388-416-0615)) 182-504-0005.

(7) Once the agency or its designee determines financial
and categorical eligibility for AMP, the agency or its desig-
nee then determines whether a person meets the requirements
described in WAC 182-507-0115, 182-507-0120, or 182-
507-0125.

AMENDATORY SECTION (Amending WSR 12-02-034,
filed 12/29/11, effective 1/1/12)

WAC 182-514-0230 Washington apple health—
MAGI-based long-term care ((for-families-and-ehildren))
program. (1) The sections that follow describe the eligibility

Emergency
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requirements for ((institational-medical-benefitsforparents
and)) the Washington apple health (WAH) modified adjusted
gross income (MAGI)-based long-term care program for
children ((whe-are-net-aged;blind-or-disabled;)) and adults
who are admitted for a long-term stay to a medical institution,
an inpatient psychiatric facility or an institution for mental
diseases (IMD):

(a) WAC ((388-505-6235)) 182-514-0235 Definitions;
(b) WAC ((388-505-6240)) 182-514-0240 General e11g1-
bility ((ferfamilyinstitational-medieal-coverage)) require-

ments for the WAH MAGI-based long-term care program;
(c) WAC ((388-505-0245)) 182-514-0245 Resource eli-
gibility for ((family-institational-medieal-eoverage)) WAH

MAGI-based long-term care program;

(d) WAC ((388-503-0250-Elaibilityfor-family-institu-
tional-medical forindividuals)) 182-514-0250 WAH MAGI-
based long-term care programs for adults twenty-one years of
age or older;

(e) WAC ((388-505-0255Eligibility for-familyinstita-
tional-medical-forindividuals)) 182-514-0255 WAH MAGI-
based long-term care program for young adults nineteen and
twenty years of age;

(f) WAC ((388-505-0260-Elgibilityforfamilyinstitu-
ttonal-medieal)) 182-514-0260 WAH MAGI-based long-
term care program for children eighteen years of age or
younger;

(g) WAC ((388-505-0265)) 182-514-0265 How the
((department)) agency or its designee determines how much
of an institutionalized ((individual's)) person's income must
be paid towards the cost of care for the WAH MAGI-based
long-term care program; and

(h) WAC ((388-505-6270)) 182-514-0270 When an
involuntary commitment to Eastern or Western State Hospi-
tal is covered by ((medieatd)) Washington apple health.

(2) ((Individuals—whearealready—ehgiblefor)) Recipi-
ents of a noninstitutional ((family—er)) WAH children's
((medieal)) program ((when-they-are-admitted-forlong-term
eare)) as described in WAC 182-505-0210 or 182-505-0211
do not need to submit a new application for ((institutional
redieal)) long-term care coverage when admitted to an insti-
tution. The ((department)) agency or its designee treats
((their)) the admittance to the ((faetlity)) institution as a
change of circumstances and determines ((their)) eligibility

based upon the anticipated length of stay ((at-thefaeility)).

AMENDATORY SECTION (Amending WSR 12-02-034,
filed 12/29/11, effective 1/1/12)

WAC 182-514-0235 Definitions. The following terms
are used in WAC ((388-505-0230)) 182-514-0230 through
((388-505-0270)) 182-514-0270:

((ﬂGﬁegeﬂeal-bhneedy—meeme—leﬁ‘el—(GNI-L)—'Phe

under-a-categoricallyneedy-medieaid-program:))

"Categorically needy (CN) medical" - Full scope of
care medical benefits. CN medical may be either federally
funded under Title XIX of the Social Security Act or state-
funded.

Emergency
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((" 2 H ad
funded ﬁg :;]!egﬂnenl;y "EEEF-”.EE];]) mﬁeehem;l T E] e;l;;;zlbg
the-Sectal-Seecurity Aet:))

"Federal benefit rate (FBR)" - The payment standard
set by the Social Security administration for recipients of
supplemental security income (SSI). This standard is
adjusted annually in January. Institutional standards and
effective date can be found at: http://www.dshs.wa.gov/
manuals/eaz/sections/LongTermCare/L TCstandardspna.
shtml.

"Federal poverty level" - The income standards pub-
lished annually by the federal government in the Federal
Reglster found at http://aspe.hhs. gov/poverty/lndex shtml.

388-5413-1326-)) Institutional standards and effective date

can be found at: http://www.dshs.wa.gov/manuals/eaz/
sections/LongTermCare/L TCstandardspna.shtml.

"Legal dependent" - A minor child, seventeen years of
age and younger, and an individual eighteen years of age and
older claimed as a dependent for income tax purposes; or a
parent of either the applicant or the applicant's spouse
claimed as a dependent for income tax purposes; or the
brother or sister (including half and adoptive siblings)
claimed by either the applicant or the applicant's spouse as a
dependent for income tax purposes.

"Medical institution" ((—A—medicalfactlity—that-pre-

5)rA-residential-habiitation—eenter(RHEY)) sce WAC
182-500-0050.

"Medically needy income level (MNIL)" - The stan-

dard used by the ((department)) agency to determine eligibil-
ity under the medically needy medicaid program. The effec-

tive MNIL standards are described in WAC ((388-478-
06670)) 182-519-0050.

"Medigally needy (MN) ((med-iea-id))" ((—Eeéef&l-ly

EN-coverage)) sce WAC 182-500-0070.
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"Personal needs allowance (PNA)" - An amount des-
ignated to cover the expenses of an individual's clothing and
personal incidentals while living in a medical institution,
inpatient psychiatric facility, or institution for mental dis-
eases. PNA standards are found at: http://www.dshs.wa.gov/
manuals/eaz/sections/LongTermCare/ltcstandardsPNAchart
subfile.shtml.

(("Psyehiaﬁﬂ'e fﬁE]']]'tj‘" DESigﬁﬂde ]81‘]g term 1'1‘]168

"Spenddown" ((—The-amount-of medical-expenses—an

aﬁd—388-§4—9-94—1-9)) see WAC 182 500 0100

"Title XIX" ((-Fhepertion-of-thefederal Secial Seeu-

]

aid)) sce WAC 182-500-0105.

AMENDATORY SECTION (Amending WSR 12-02-034,
filed 12/29/11, effective 1/1/12)

WAC 182-514-0240 Washington apple health—Gen-

eral eligibility requirements for ((famiy—institutionat
medieal-eoverage)) MAGI-based long-term care pro-
gram. (1) This section applies to ((aH—méHﬂdﬁals—apphﬂﬂg))

applicants for long-term care services under the ((family
institutional-medieal)) Washington apple health (WAH)
MAGI-based long-term care program. Additional rules may
apply based upon ((an-individual's)) a person's age at the time
he or she applies for long-term care services and whether the
facility the ((individual)) person is admitted to is a medical
institution, inpatient psychiatric facility, or an institution for
mental diseases (IMD). Additional rules are described in
WAC ((388-505-6245)) 182-514-0245 through ((388-505-
0265)) 182-514-0265.

2) ((I-ﬁd-lﬁdua{s—must—mee{)) The following require-
ments apply to ((gaalifyr)) be eligible for ((famtlyinstita-
tional)) WAH MAGI-based long-term care coverage under
this section:

(a) Institutional status described in WAC ((388-543-
1320)) 182-513-1320. ((An-individual)) A person meets
institutional status if he or she is admitted to:

(1) A medical institution and resides, or is likely to
reside, there for thirty days or longer, regardless of age;

(i1) An inpatient psychiatric facility or IMD and resides,
or is likely to reside, there for thirty days or longer and is
eighteen through twenty years of age; or

(iii) An inpatient psychiatric facility or IMD and resides,
or is likely to reside, there for ninety days or longer and is
seventeen years of age or younger.

(b) General eligibility requirements described in WAC
((388-503-6505)) 182-503-0505 (with the exception that sub-
sections (3)(c) and (d) of that section do not apply to ((indi-
viduals)) noncitizen applicants who are eligible under one of
the WAH alien ((emergeney)) medical (((AEM))) programs
described in chapter 182-507 WAC) and the person meets
one of the following:
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(1) ((Be—a—pafeﬂt—ef—er—a—rel-&mfe—eafmg—fer—&n—ehgrb%e

@9)) Be a child and meet the program requirements
under ((apple-health)) WAH for kids as described in WAC
((388-5065-0210)) 182-505-0210. For the purposes of this

section, a person is considered a child through the age of
twenty-one,

(i1) Be an adult nineteen through sixty-four years of age
who meets the criteria in WAC 182-505-0250;

(iii) Be ((a)) pregnant ((eman)) and meet the program
requirements for ((a)) the WAH pregnancy ((medieal)) pro-
gram as described in WAC ((388-462-0615)) 182-505-0115;

(iv) Meet the WAH alien ((emergerey)) medical
((AEM))) program requirements as described in WAC
((388-438-01410)) 182-507-0110 (with the exception that for
((family)) MAGI-based long-term care services, ((AEM))
alien medical coverage may be authorized for children
through twenty-one years of age) and:

(A) Have a qualifying emergency condition; and

(B) For payment for long-term care services and room
and board costs in the institution, request prior authorization
from the ((department's-medieal-consultant)) aging and long-

term support administration (ALTSA) if the ((indtvidual))
person is admitted to a ((medical-institation-under-hospice-or
is-admitted-te-a)) nursing facility.

(6 Be-an-individual-nineteenthrough-twenty-yearsof
age-but-neteligible-undersubseetions-(i)-through-Gv)-efthis
seetion:

" . oseribed-in WAL 388-505
0245;

t))) (c) Have countable income below the applicable
standard described in WAC ((388-505-0250(4);,388-505-
)) 182-514-0250(4), 182-514-

0255(3)r-0r388-505-02606(4)
0255(3), or 182-514-0260(4);

((€e})) (d) Contribute income remaining after the post eli-
gibility process described in WAC ((388-505-0265)) 182-
514-0265 towards the cost of care in the facility, if applica-
ble; and

((6D)) (e) Be assessed as needing nursing facility level of
care as described in WAC 388-106-0355 if the admission is
to a nursing facility. (This does not apply to nursing facility
admissions under the hospice program.)

(3) Once the ((department)) agency or its designee deter-

mines ((aﬂ—}ﬂd-x-wdua%)) a person meets institutional status, it
does not count the income of parent(s), a spouse, or depen-
dent child(ren) when determlmng countable 1ncome ((T—he

Emergency
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dentals-(CPH-ameunt:

S)-ndividuals)) Only income received by the person in
his or her own name is counted for the initial eligibility deter-
mination.

(4) A person who ((are)) is not a United States citi-
zen((8)) or a qualified alien((s-€e)) does not need to provide
or apply for a Social Security number or meet the citizenship
requirements under WAC ((388-424-601H0-(D-er(2))) 182-
503-0535 as long as the requirements in subsection (2) of this
section are met.

(€6 ndividuals-whe-are)) (5) A person who meets the
federal aged, blind or disabled ((underfederal)) criteria may
qualify for institutional benefits with income of up to three
hundred percent of the federal benefit rate (FBR). Rules relat-
ing to institutional eligibility for an aged, blind or disabled
((individuals)) person are described in WAC ((388-513-
1315)) 182-513-1315.

((H)) (6) If ((an—individual)) a person does not meet
institutional status, the ((department)) agency or its designee
determines his or her eligibility for a noninstitutional WAH
medical program. ((Aa-individual)) A person who is deter-
mined eligible for CN or medically needy (MN) coverage
under a noninstitutional program who is admitted to a nursing
facility for less than thirty days is approved for coverage for
the nursing facility room and board costs, as long as the
((individual)) person is assessed by ((the-department))
ALTSA as meeting nursing home level of care as described
in WAC 388-106-0355.

(7) Parents and caretaker relatives who meet the criteria
under WAC 182-505-0240 are not eligible for the WAH
MAGI-based long-term care program and must have eligibil-
ity determined under SSI-related institutional rules described
in chapter 182-513 WAC.

AMENDATORY SECTION (Amending WSR 12-02-034,
filed 12/29/11, effective 1/1/12)

WAC 182-514-0245 Washington apple health—

Resource eligibility for ((family-institutional-medieal-eov-
erage)) MAGI-based long-term care program. (((Hh-Fhe

department-doesnetrestrict-or limitresoureesavatlablete

Emergency
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er—yeu&geﬂ)) ( 1) There is no resource test for am)hcants or

recipients of the Washington apple health (WAH) modified
adjusted gross income (MAGI)-based long-term care pro-

gram.
(2) The transfer of asset evaluation described in WAC

WSR 13-20-095

(2) ((ndividuals-twenty-one-through-sixty-four years-of

))) The categorically needy income level (CNIL) for

((individuals—whoqualifyfor familyinstitational-medieal))
health care coverage under this section is ((thetemperary
. ; F farmities (TANE

standard-based-on-therequirement-topaysheltereosts
deseribedin-WAC388-478-0020An-individual's)) one hun-
dred thirty-three percent of federal poverty level. A person's
countable income (after a standard five percentage point
income disregard) must be at or below this amount to be eli-
gible.

((5))) (3) Countable income for categorically needy
(CN) coverage under this section is determined using the
MAGI methodologies described in chapter 182-509 WAC.

(4) If the ((individual's)) person's income exceeds the
standards to be eligible under ((a-eategericallyneedy(CNY
medieaid-family)) the WAH MAGI-based CN long-term care
program, he or she is not eligible for ((eeverage-underthe))
medically needy ((éMNa—med&eaid—pfegf&m—

0265)) coverage under this section.

(5) A person, age twenty-one through sixty-four years of
age who is admitted to an institution for mental diseases
(IMD) is not eligible for coverage under this section.

AMENDATORY SECTION (Amending WSR 12-02-034,
filed 12/29/11, effective 1/1/12)

WAC 182-514-0255 ((Eligibilityforfamily-instita-
tional-mediealfor—individuals)) Washington apple

health—MAGI-based long-term care program for vyoung

182-513-1363 does not apply to applicants or recipients who

adults nineteen and twenty years of age. (1) ((Iadividuals))
Persons nineteen and twenty years of age must meet the

are eligible under the WAH MAGI-based long-term care pro-
gI' am.

AMENDATORY SECTION (Amending WSR 12-02-034,
filed 12/29/11, effective 1/1/12)

WAC 182-514-0250 ((Ehgi-b-l-l-l-t—y—feHﬂmHy—l-ﬂ-Sf}tﬂ-
tional-medienlfor—individuals)) Washington apple
health—MAGI-based long-term care program for adults

age twenty-one ((yFears-ef-age)) or older. (1) ((Individuals))
A person twenty-one years of age or older must meet the

requirements in WAC ((388-505-0246)) 182-505-0250 to
qualify for ((family-institutionalmedieal)) Washington apple
health (WAH) modified adjusted gross income (MAGI)-
based long-term coverage under this section.

[101]

requirements in WAC ((388-505-0240)) 182-505-0210 to

qualify for ((family—institatienal-medical-eoverage)) the
Washlngton apple health (WAH) modified adjusted gross

income (MAGI)-based long-term care program.

2) ((Ruﬂ}es—gevefmﬂg—feseufees—afe—deseﬂbed—m—\%éxe

3))) The categorically needy income level (CNIL) ((for

erage-under this seetion s the-temporary assistance for needy
families (PANE) eﬁe} p]e*ss“ pe3 ;mm.fta;’.daii ba;e;ds ;" ;};e

Emergency
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4))) is two hundred ten percent of the federal poverty

level. A person's countable income (after a standard five per-

centage point income disregard) must be at or below this
amount to be eligible.

(3) Countable income for categorically needy (CN) cov-
erage under this section is determined using the MAGI meth-
odologies described in chapter 182-509 WAC.

(4) The agency or its designee approves CN health care
coverage under this section for twelve calendar months.

(5) If ((an—individual's)) a person's countable income
exceeds the standard described in subsection (3) of this sec-
tion, the ((department)) agency or its designee determines
whether ((he-ershe)) the person is eligible for coverage under
the WAH institutional medically needy (MN) ((medieaid))

program.

(e Individuals-wi bles below

5)) (6) If ((an—individual)) the person is a medicaid
applicant or ((eurrent-medical-assistanee-elient)) recipient in
the month of his or her twenty-first birthday and receives
active inpatient psychiatric or inpatient chemical dependency
treatment which extends beyond his or her twenty-first birth-
day, the ((department)) agency or its designee approves or
continues WAH CN or MN ((medieaid)) health care cover-
age until the date the ((indtvidual)) person is discharged from
the facility or until his or her twenty-second birthday, which-
ever occurs first.

(€6 Individuals)) (7) Young adults eligible under the
provisions of this section may be required to contribute a por-
tion of their income towards the cost of care as described in
WAC ((388-505-0265)) 182-514-0265.

AMENDATORY SECTION (Amending WSR 12-02-034,
filed 12/29/11, effective 1/1/12)

WAC 182-514-0260 ((
tional-medieal)) Washington apple health—MAGI-based
long-term care coverage for children eighteen years of
age or younger. (1) ((Individuals)) Children eighteen years
of age or younger must meet the requirements in WAC ((388-
505-6240)) 182-514-0240 to qualify for ((famiy-institational
medieal-eoverage)) the Washlngton apple health (WAH)
modified adjusted gross income (MAGI)-based long-term
care program.
(2) When ((an-individual)) a child eighteen years of age
or younger is eligible for the premium-based ((eategerieally
)) WAH for kids pro-

needy(CN)-eoverage-underapple-health
gram as described in WAC ((388-505-0210(4))) 182-505-
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0210, the ((department)) agency or its designee redetermines

his or her eligibility using the provisions of this section so
that the ((individual)) child's family is not required to pay the
premium.

3) ((JEhe—depaﬁmeﬁt—dees—ﬁet—festﬂet—er—hmﬁ—ehe

“))) The categorically needy income level (CNIL) for
((indtviduals—wheo-qualify for familyinstitutional medieal))
WAH long-term care coverage under this section is two hun-
dred ten percent of the federal poverty level ((inreeme-stan-

dard—Onee Ithe dep’a*. tﬁ?eﬁt dete‘. FIHRES ]a. i .“‘d*f ’d"‘a}; meets

ent(s);-spouseor-dependent-children(if applieable)-when
determintng-the-individual's-countable-ineeme)) (after a stan-
dard five percentage point income disregard).

(4) Countable income for categorically needy (CN) cov-
erage under this section is determined using the MAGI meth-
odologies described in chapter 182-509 WAC.

(5) The ((department)) agency or its designee approves
CN ((medieal)) health care coverage under this section for
twelve calendar months. If ((an-individaal)) the child is dis-
charged from the facility before the end of his or her certifi-
cation period, ((he-ershe)) the child remains continuously
eligible for CN ((medieal)) health care coverage through the
end of the original certification date, unless he or she ages out
of the program, moves out of state, is incarcerated, or dies.

(6) If ((en—individual)) a child is not eligible for CN
((medieal)) health care coverage under this section, the
((department)) agency or its designee determines ((his—et
ker)) the child's eligibility for health care coverage under the
WAH institutional medically needy (MN) program described
in WAC 182-513-1395.

((€a))) (1) MN coverage is only available for ((an—indi-
vidual)) a child who meets the citizenship requirements under

WAC ((388-424-00+0-(H-er2))) 182-503-0535.
((éb}—lndiﬂdua}s—wﬁh—eeﬂr&ab}e—meeme—be}ew—ﬂ&e—st&te

M) (8) The facility where the ((individual)) child
resides may submit an application on the ((individual's))
child's behalf and may act as an authorized representative
((for-the-individual)) if the ((individual)) child is:

(a) In a court ordered, out-of-home placement under
chapter 13.34 RCW; or
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(b) Involuntarily committed to an inpatient treatment
program by a court order under chapter 71.34 RCW.

((B)Individuals)) (9) Children who are eligible for
((family—institutional-mediecal)) WAH MAGI-based long-

term care coverage under the provisions of this section may
be required to contribute a portion of their income towards
the cost of care as described in WAC ((388-505-06265)) 182-
514-0265.

AMENDATORY SECTION (Amending WSR 12-02-034,
filed 12/29/11, effective 1/1/12)

WAC 182-514-0265 Washington apple health—How
the ((department)) agency or its designee determines how
much of an institutionalized ((individuals)) person's
income must be paid towards the cost of care for the
MAGI-based long-term care program. (1) ((Individuals))
A person who resides in a medical institution, inpatient psy-
chiatric facility, or an institution for mental diseases (IMD)
may be required to pay a portion of their income towards the
cost of care. This section explains how the ((department))
agency or its designee calculates how much ((an-individualis
reguired-te)) a person pays to the facility under the Washing-
ton apple health (WAH) modified adjusted gross income
(MAGI)-based long-term care program. This process is
known as the post-eligibility process. If ((anindividual)) a
person does not have income, he or she does not have to pay.

(2) The ((department)) agency or its designee determines
available income by considering ((an-individual's)) a person's
total gross income before any mandatory deductions from
earnings. Income that was not counted in the initial eligibility
process under the MAGI methodology is counted for the
post-eligibility process unless the income is excluded under
((
ef—exe}uded—rﬂeemeﬂpes)) WAC 182-513-1340.

(3) The following income allocations and exemptions
are deducted from ((an-individual's)) the person's total gross
income to determine his or her available income. The
((department)) agency or its designee uses the rules described
in WAC ((388-513-1380)) 182-513-1380 to calculate the
amount of these allocations and exemptions, with the excep-

tion that ((%de%fhe—fam&y—ms&&t&e&al—medieal—pmgfam—

proeess)) the deduction of wages stated in WAC 182-513-
1380 (4)(c) is not allowed.

(a) A personal needs allowance (PNA) and maintenance
allocation. The combined totals of all of the following deduc-
tions cannot exceed the medically needy income level
(MNIL):

(i) PNA as allowed under WAC ((388-478-0040)) 182-
513-1300;

(i) Mandatory federal, state, or local income taxes owed
by the ((elent)) person; and

(iii) Court ordered guardianship fees and administrative
costs, including attorney fees, as described in chapter 388-79
WAC.

(b) Income garnished to comply with a court order for
child support.

(c) Community spouse allocation.
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(d) Family maintenance allocation if married with
dependents.

(e) Legal dependent allocation for an unmarried ((eh-
ent)) person with dependents. The maximum allocation is
based upon the MNIL standard for the number of dependents
minus the dependent's income.

(f) Medical expense allocation. The ((department))
agency or its designee allows a deduction for unpaid medical
expenses for which the individual is still liable. Medical
expenses allowed for this allocation are described in WAC
((388-513-1350)) 182-513-1350.

(g) Housing maintenance exemption:

(1) ((Fer—an—individual)) A person who is financially
responsible for the costs of maintaining a home while he or
she is in an institution((-the-department-allows)) is allowed a
deduction, limited to a six-month period, of up to one hun-
dred percent of the one-person poverty level per month, when
a physician has certified that the ((individual)) person is
likely to return to the home within the six-month period.

(i1) ((An-individual)) A person eighteen years of age or
younger is not eligible for the housing maintenance exemp-
tion unless the housing expense is the ((individual's)) person's
financial responsibility. Children are not financially responsi-
ble for the housing expenses incurred by their parents.

(4) ((Individuals)) A person may keep a personal needs
allowance of up to the ((ene-persontempeorary-assistancefor
needyfamities (TANE)payment-standard(based-upen-the

requirement-te-paysheltereests))) effective MNIL in the
month ((they-are)) he or she admitted and in the month ((they
are)) the person discharged from the facility. See WAC 182-
519-0050 for the effective MNIL standards.

(5) Any income ((which—remains)) remaining is called
the person's responsibility toward the cost of care and must be
paid to the facility ((tewards-the-cost-of-eare:

through(4-of thisseetion{(if-any))). This amount is also

called the person's participation.

AMENDATORY SECTION (Amending WSR 12-19-051,
filed 9/13/12, effective 10/14/12)

WAC 182-514-0270 When an involuntary commit-
ment to Eastern or Western State Hospital is covered by
medicaid. (1) ((lndividuaals)) A person who is admitted to
Eastern or Western State Hospital for inpatient psychiatric

treatment ((may-qualify)) is eligible for categorically needy
(CN) ((medieaid)) health care coverage ((and-aged;-blind;
disabled(ABD)-eash-benefitsto-cover-their personal needs

allewanee(PNA))) in limited circumstances.
(2) To be eligible under this program, ((individuals)) a

person must:

(a) Be ((eighteen—threugh)) twenty years of age or
younger, or sixty-five years of age or older;

Emergency
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(b) Meet institutional status under WAC ((388-5143-
1320)) 182-513-1320;

(c) Be involuntarily committed to an inpatient treatment
program by a court order under chapter 71.34 RCW;

(d) ((Meet—ﬂ&e—gefwfalfehgk‘bﬂﬂly%equemeﬂ%s—fer—ﬂ%e
(e))) Have countable income below ((t-he—paymeﬁt—st-aﬂ-
dard-deseribed-r-WAC388-478-0040-and

)):

(1) Two hundred ten percent of the federal poverty level
if age twenty years or younger; or

(ii) The SSI-related CN income level if age sixty-five
years or older and have countable resources below the stan-
dard described in WAC 182-512-0010.

(3) ((ABD-<€lents)) A person who receives active psychi-
atric treatment in Eastern or Western State Hospital at the
time of ((thetr)) his or her twenty-first birthday continues to
be eligible for ((medieatd)) CN health care coverage until the
date ((they-are)) he or she is discharged from the facility or
until ((their)) the person's twenty-second birthday, whichever
occurs first.

(4) A person between the age of twenty-one and sixty-
five, with the exception of subsection (3) of this section, is
not eligible for federally funded health care coverage through

Washington apple health.

WSR 13-20-096
EMERGENCY RULES
HEALTH CARE AUTHORITY
(Medicaid Program)
[Filed September 30, 2013, 5:27 p.m., effective September 30, 2013, 5:27
p-m]

Effective Date of Rule: Immediately upon filing.

Purpose: Medicaid expansion rules - Phase 4.5, the
health care authority (HCA) is implementing new regulations
under the federal Patient Protection and Affordable Care Act
in preparation for healthcare reform in Washington state.
This includes the establishment of standalone rules for medi-
cal assistance programs, which are required under 2E2SHB
1738, Laws of 2011, which creates HCA as the single state
agency responsible for the administrations and supervision of
Washington's medicaid program (Washington apple health).

Citation of Existing Rules Affected by this Order:
Amending WAC 182-512-0050, 182-512-0100, 182-512-
0150, 182-512-0250, 182-512-0350, 182-512-0400, 182-
512-0450, 182-512-0500, 182-512-0550, 182-512-0600,
182-512-0650, 182-512-0700, 182-512-0750, 182-512-0800,
182-512-0820, 182-512-0840, 182-512-0860, 182-512-0880,
182-512-0900, 182-512-0920, 182-512-0940, and 182-512-
0960.

Statutory Authority for Adoption: RCW 41.05.021.

Other Authority: Patient Protection and Affordable Care
Act (Public Law 111-148); 42 C.F.R. § 431, 435, and 457;
and 45 C.F.R. § 155.
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Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest; and that
state or federal law or federal rule or a federal deadline for
state receipt of federal funds requires immediate adoption of
arule.

Reasons for this Finding: Over the last year the agency
has been working diligently with client advocates and other
stakeholders in crafting the new rules to implement the provi-
sions of the Affordable Care Act, including the expansion of
medicaid. Although the permanent rule-making process is
nearing completion, the permanent rules could not be adopted
by the October 1, 2013, deadline due in part to not receiving
final federal rules governing this process until this month.
Hence the need for the emergency adoption of these rules,
while the permanent rule-making process is completed.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 8, Amended 22, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 8, Amended 22, Repealed 0.

Date Adopted: September 30, 2013.

Kevin M. Sullivan
Rules Coordinator

NEW SECTION

WAC 182-503-0050 Washington apple health—Ver-
ification requirements. For the purposes of this section,
"we" refers to HCA or its designee and "you" refers to the
applicant for, or recipient of, health care coverage. We have
different eligibility verification processes and standards
depending on whether the Washington apple health (WAH)
program is a MAGI-based WAH program, a non-MAGI-
based WAH program, or a deemed eligible program as
described in WAC 182-503-0510.

(1) We may ask for verification of information at the
time of application, renewal, or when you report a change in
your household circumstances.

(2) The following provisions apply to all WAH pro-
grams.

(a) If the verification we require costs money, we will
pay for it or get the information in another way.

(b) We use information from various data sources
including, but not limited to, those listed below before asking
you to provide information:
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(i) Washington state employment security department;

(i1) The Internal Revenue Service;

(iii) United States Department of Homeland Security;

(iv) The Social Security Administration;

(v) Other state and federal data bases;

(vi) Other commercially available electronic data bases;
and

(vii) Third-party contacts such as employers, landlords,
and insurance companies.

(c) Following data-matching, we will only ask you for
more information if:

(1) Information cannot be verified through a data-match;

(i1)) The data-match is not reasonably compatible (as
defined in WAC 182-500-0095) with the information you
self-attested to or other sources; or

(iii) The information you self-attested to is contradictory,
confusing, or outdated.

(d) When we need more information from you to deter-
mine your eligibility for WAH coverage, we send all notices
according to the requirements of WAC 182-518-0015 and
follow the rules below:

(1) If you are eligible for equal access services as
described in WAC 182-503-0120 or limited-English profi-
ciency services as described in WAC 182-503-0110, we help
you comply with the requirements of this section.

(i) We will not deny or delay your application because
you fail to provide the information in a particular type or
form. We must accept and consider alternative verification.

(iii) If you request more time to provide information, we
allow you the time requested.

(iv) We will not deny you eligibility during any time
period we have given you to provide more information unless
we have conclusive evidence of your ineligibility.

(v) If we do not timely receive your information, we
determine your eligibility based on the information we
already received. If we cannot determine your eligibility, we
deny or terminate your WAH coverage and send you a notice
that states when we will reconsider the application as
described in WAC 182-503-0080.

(vi) Once we verify an eligibility factor that is not sub-
ject to change, we will not require ongoing or additional ver-
ification of that factor. This includes, but is not limited to,
family relationships; Social Security numbers; and dates of
birth, death, marriage, dissolution of marriage, or legal sepa-
ration.

(3) If you are applying for MAGI-based programs:

(a) Except as described in (b) of this subsection, we must
accept your self-attestation (defined in WAC 182-500-0100)
of eligibility factors (including your income and tax deduc-
tions). If your self-attestation indicates eligibility, we find
you eligible for MAGI-based WAH.

(b) We follow the procedures in subsection (1) of this
section and use data-matching to verify your citizenship or
immigration status, and Social Security number. If we are
unable to verify a required eligibility factor through data-
matching, we ask you to provide the verification we need.

(c) After we have determined your eligibility, we may
conduct a post-eligibility review to verify your self-attesta-
tion. We use various means to verify your circumstances
including, but not limited to, information that is available
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from the following sources. We may also contact you or other
people to clarify the information you provided.

(i) The supplemental nutrition assistance program
(SNAP).

(i1) Department of social and health services cash pro-
grams, including temporary assistance for needy families
(TANF), diversion cash assistance (DCA), refugee cash
assistance (RCA), aged, blind, and disabled cash assistance
(ABD), and pregnant women's cash assistance (PWA).

(4) If you are applying for non-MAGI-based programs:

(a) We must first verify your eligibility factors according
to MAGI-based standards described in subsection (2) of this
section. If you are eligible for a MAGI-based WAH program,
we must find you eligible for that program.

(b) Even if you are eligible for MAGI-based coverage,
we may still consider you for non-MAGI-based programs if
the programs offer you services or coverage options that are
not available in MAGI-based programs.

(c) We may need additional verification to determine eli-
gibility for non-MAGI-based programs including, but not
limited to:

(i) Income and income deductions;

(i1) Medical expenses required to meet a spenddown lia-
bility (see WAC 182-519-0110);

(iii) Medical expenses and other post-eligibility deduc-
tions used to determine eligibility for long-term care pro-
grams (see WAC 182-513-1380);

(iv) Resources; and

(v) Any other questionable information.

(d) Additional eligibility factors and verification stan-
dards are described in:

(i) Chapter 182-507 WAC, refugee medical and alien
medical programs;

(i1) Chapter 182-508 WAC, medical care services;

(iii) Chapter 182-511 WAC, WAH for workers with dis-
abilities;

(iv) Chapter 182-512 WAC, SSI-related medical pro-
grams;

(v) Chapters 182-513 and 182-515 WAC, SSl-related
long-term care programs;

(vi) Chapter 182-517 WAC, medicare savings programs;
and

(vii) Chapter 182-519 WAC, medically needy and
spenddown programs.

(5) If you are determined eligible for one of the programs
described in WAC 182-503-0510(4), we do not require addi-
tional verification of information from you.

AMENDATORY SECTION (Amending WSR 11-24-018,
filed 11/29/11, effective 12/1/11)

WAC 182-512-0050 SSI-related medical—General
information. (1) The ((department)) agency (which includes
its designee for purposes of this chapter) provides ((medieal
benefits)) health care coverage under the Washington apple
health (WAH) categorically needy (CN) and medically needy
(MN) SSI-related programs for SSI-related people, meaning
those who meet at least one of the federal SSI program crite-
ria as being:

(a) Age sixty-five or older;
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(b) Blind with:

(i) Central visual acuity of 20/200 or less in the better eye
with the use of a correcting lens; or

(i1) A field of vision limitation so the widest diameter of
the visual field subtends an angle no greater than twenty
degrees.

(c) Disabled:

(1) "Disabled" means unable to engage in any substantial
gainful activity by reason of any medically determinable
physical or mental impairment, which:

(A) Can be expected to result in death; or

(B) Has lasted or can be expected to last for a continuous
period of not less than twelve months; or

(C) In the case of a child seventeen years of age or
younger, if the child suffers from any medically determinable
physical or mental impairment of comparable severity.

(i1) Decisions on SSI-related disability are subject to the
authority of:

(A) Federal statutes and regulations codified at 42
U.S.C. ((See)) Section 1382¢ and 20 C.F.R., parts 404 and
416, as amended; and

(B) Controlling federal court decisions, which define the
OASDI and SSI disability standard and determination pro-
cess.

(2) A denial of Title II or Title XVI federal benefits by
SSA solely due to failure to meet the blindness or disability
criteria is binding on the ((department)) agency unless the
applicant's:

(a) Denial is under appeal in the reconsideration stage in
SSA's administrative hearing process, or SSA's appeals coun-
cil; or

(b) Medical condition has changed since the SSA denial
was issued.

(3) The ((department)) agency considers a ((ekent)) per-
son who meets the special requirements for SSI status under
Sections 1619(a) or 1619(b) of the Social Security Act as an
SSI recipient. Such a ((elient)) person is eligible for WAH
CN ((medieal)) health care coverage under WAC ((388-474-
0065)) 182-510-0001.

(4) ((Indtviduals)) Persons referred to in subsection (1)
must also meet appropriate eligibility criteria found in the
following WAC and EA-Z Manual sections:

(a) For all programs:

(1) WAC ((388-408-0055)) 182-506-0015, Medical
assistance units;

(i) WAC ((388-416-60145)) 182-504-0015, Categori-
cally needy and WAC ((388-416-6626)) 182-504-0020,
Medically needy certification periods;

(iii) Program specific requirements in chapter ((388-
475)) 182-512 WAC;

(iv) WAC ((388-490-6005)) 182-503-0050, Verifica-
tion;

(v) WAC ((388-503-6505)) 182-503-0505, General eli-
gibility requirements for medical programs;

(vi) WAC ((388-505-0540)) 182-503-0540, Assignment
of rights and cooperation;

(vii) Chapter ((388-561)) 182-516 WAC, Trusts, annu-
ities and life estates.

(b) For LTC programs:
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(i) Chapter ((388-513)) 182-513 WAC, Long-term care
services;

(i1) Chapter ((388-5+5)) 182-515 WAC, Waiver ser-
vices.

(c) For WAH MN, chapter ((388-519)) 182-519 WAC,
Spenddown;

(d) For WAH HWD, program specific requirements in
chapter ((388-475)) 182-511 WAC.

(5) Aliens who qualify for medicaid ((benefits)) cover-
age, but are determined ineligible because of alien status may
be eligible for programs as specified in WAC ((388-438-
0+H0)) 182-507-0110.

(6) The ((department)) agency pays for a ((ekent's)) per-
son's medical care outside of Washington according to WAC
((388-561-6180)) 182-501-0180.

(7) The ((department)) agency follows income and
resource methodologies of the supplemental security income
(SSI) program defined in federal law when determining eligi-
bility for SSI-related medical or medicare cost savings pro-
grams unless the ((department)) agency adopts rules that are
less restrictive than those of the SSI program.

(8) Refer to WAC ((388-418-0025)) 182-504-0125 for
effects of changes on medical assistance for redetermination
of eligibility.

AMENDATORY SECTION (Amending WSR 11-24-018,
filed 11/29/11, effective 12/1/11)

WAC 182-512-0100 SSI-related medical—Categori-
cally needy (CN) medical eligibility. (1) Washington apple
health (WAH) categorically needy (CN) coverage is avail-
able for an SSI-related ((elient)) person who((:+a))) meets the
criteria in WAC ((388-475-6650)) 182-512-0050, SSI-
related medical—General information((s-ex

by Meets-the-eriteria—for-thestate-funded-general-assis-

deemingisstues)).

(2) To be eligible for SSI-related WAH CN medical pro-
grams, a person must also have:

(a) Countable income and resources at or below the SSI-
related WAH CN medical monthly standard (refer to WAC
((388-478-0080)) 182-512-0010) or be eligible for an SSI
cash grant but choose not to receive it; or

(b) Countable resources at or below the SSI resource
standard and income above the SSI-related WAH CN medi-
cal monthly standard, but the countable income falls below
that standard after applying special income disregards as
described in WAC ((388-475-880)) 182-512-0880; or

(c) Met requirements for long-term care (LTC) WAH
CN income and resource requirements that are found in chap-
ters ((388-5143)) 182-513 and ((388-5145)) 182-515 WAC if
wanting LTC or waiver services.

(3) An ineligible spouse of an SSI recipient is not eligi-
ble for noninstitutional SSI-related WAH CN ((medieal-ben-
efits)) health care coverage. If an ineligible spouse of an SSI
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recipient has dependent children in the home, eligibility may
be determined for family medical programs.

AMENDATORY SECTION (Amending WSR 12-20-001,
filed 9/19/12, effective 10/20/12)

WAC 182-512-0150 SSI-related medical—Medically
needy (MN) medical eligibility. (1) Washington apple
health (WAH) medically needy (MN) ((medieal)) health care
coverage is available for any of the following:

(a) (Anindividual)) A person who is SSI-related and not
eligible for WAH categorically needy (CN) medical coverage
because the ((individual)) person has countable income that
is above the WAH CN income ((standard)) level (CNIL) (or
for long-term care (LTC) ((elients)) recipients, above the spe-
cial income limit (SIL)):

(1) The ((indtvidual's)) person's countable income is at or
below WAH MN standards, leaving no spenddown require-
ment; or

(il)) The ((individual's)) person's countable income is
above WAH MN standards requiring the ((indtviduaal)) per-
son to spenddown their excess income (see subsection (4) of
this section). See WAC 182-512-0500 through 182-512-0800
for rules on determining countable income, and WAC 182-
519-0050 for program standards or chapter ((388-5143)) 182-
513 WAC for institutional standards.

(b) An SSI-related ineligible spouse of an SSI recipient;

(¢) ((Anindividual)) A person who meets SSI program
criteria but is not eligible for the SSI cash grant due to immi-
gration status or sponsor deeming. See WAC ((388-424-
0610)) 182-503-0535 for limits on eligibility for aliens;

(d) ((Aﬂ—l—ﬁd-l’v—ldﬂ-&-})) A person who meets the WAH MN
LTC services requirements of chapter ((388-543)) 182-513
WAC;

(e) ((Anindividual)) A person who lives in an alternate
living facility and meets the requirements of WAC ((388-
513-1305)) 182-513-1305; or

(f) ((An—individual)) A person who meets resource
requirements as described in chapter 182-512 WAC, elects
and is certified for hospice services per chapter 182-551
WAC.

(2) ((Individuals)) A person whose countable resources
are above the SSI resource standards ((are)) is not eligible for
WAH MN noninstitutional ((medieal-benefits)) health care
coverage. See WAC 182-512-0200 through 182-512-0550 to
determine countable resources.

(3) ((Indtviduals)) A person who ((gualifyr)) qualifies for
services under WAH long-term care ((have)) programs has
different criteria and may spend down excess resources to
become eligible for WAH LTC institutional or waiver ((med-
teal-benefits)) health care coverage. Refer to WAC ((388-
543-1315)) 182-513-1315 and ((388-543-1395)) 182-513-
1395.

(4) ((An—individual)) A person with income over the
effective ((medieallyneedy)) WAH MN income limit
(MNIL) described in WAC 182-519-0050 may become eligi-
ble for WAH MN coverage when the ((individual)) person
has incurred medical expenses that are equal to the excess
income. This is the process of meeting spenddown. Refer to
chapter 182-519 WAC for spenddown information.
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(5) ((Amrindividual)) A person may be eligible for ((med-
ieal)) health care coverage for up to three months immedi-
ately prior to the month of application, if the ((individual))
person has:

(a) Met all eligibility requirements for the months being
considered; and

(b) Received medical services covered by medicaid
during that time.

(6) ((An-individual)) A person who is eligible for WAH
MN without a spenddown is certified for up to twelve
months. For ((anindividual)) a person who must meet a
spenddown, refer to WAC 182-519-0110. For a person who
is eligible for a WAH long-term care MN ((individual)) pro-
gram, refer to WAC ((388-543-1305)) 182-513-1305 and
((388-513-14315)) 182-513-1315.

(7) ((Amrindividual)) A person must reapply for each cer-
tification period. There is no continuous eligibility for WAH

MN. ((A}ﬂ&eﬁgh—eaeh—&dekﬁeﬂal—eefﬁﬁeaﬁe&peﬂed—feqtﬂfes

AMENDATORY SECTION (Amending WSR 11-24-018,
filed 11/29/11, effective 12/1/11)

WAC 182-512-0250 SSI-related medical—Owner-
ship and availability of resources. (1) The agency considers
personal or real property ((is)) to be available to ((the-ehentif
the-elient;elient's)) a Washington apple health (WAH) appli-
cant or recipient, their spouse or other financially responsible
person if the applicant or recipient:

(a) Owns the property;

(b) Has the authority to convert the property into cash;

(c) Can expect to convert the property to cash within
twenty working days; and

(d) May legally use the property for his/her support.

(2) The agency counts the resources of financially
responsible persons (as defined in WAC 182-506-0010) who
live in the home even if those persons do not receive WAH
coverage.

(3) Cash or resources owned by a WAH applicant or
recipient or their spouse but held or directed by another, such
as, but not limited to, an authorized representative, guardian,
or power of attorney, are considered an available resource to
the applicant or recipient.

(4) For long-term care services, cash or resources trans-
ferred by a WAH applicant or recipient or their spouse to
another person, persons, or entity for purposes of paying for
the WAH applicant or recipient's long-term care services,
whether on a current or a prepaid basis, is considered an
available resource to the applicant or recipient.

(5) A resource is considered available on the first day of
the month following the month of receipt unless a rule about
a specific type of resource provides for a different time
period.

(())) (6) A resource, which ordinarily cannot be con-
verted to cash within twenty working days, is considered
unavailable as long as a reasonable effort is being made to
convert the resource to cash.

Emergency



WSR 13-20-096

() (1) A ((chent)) person may provide evidence
showing that a resource is unavailable. A resource is not
counted if ((aelient)) the person shows sufficient evidence
that the resource is unavailable.

((5))) (8) We do not count the resources of victims of
family violence, as defined in WAC 388-452-0010, when:

(a) The resource is owned jointly with members of the
former household;

(b) Availability of the resource depends on an agreement
of the joint owner; or

(c) Making the resource available would place the ((eli-
ent)) person at risk of harm.

((66))) (9) The value of a resource is its fair market value
minus encumbrances.

((H)) (10) Refer to WAC ((388-470-6066)) 182-512-
0260 to consider additional resources when an alien has a
sponsor.

NEW SECTION

WAC 182-512-0260 SSI-related medical—How to
count a sponsor's resources. (1) The agency counts part of a
sponsor's resources as available to an applicant or recipient of
Washington apple health (WAH) SSI-related health care cov-
erage if:

(a) The person is a sponsored immigrant as defined in
WAC 182-512-0785; and

(b) The person is not exempt from deeming under WAC
182-512-0790.

(2) The agency determines the amount of the sponsor's
resources to count by:

(a) Totaling the countable resources of the sponsor and
the sponsor's spouse (if the spouse signed the affidavit of sup-
port);

(b) Subtracting fifteen hundred dollars; and

(¢) Counting the remaining amount as a resource that is
available to the person.

(3) When a sponsor has sponsored other people as well,
the agency divides the result by the total number of people
sponsored.

(4) A sponsor's resources are counted when determining
eligibility for WAH coverage until the person becomes
exempt from deeming under WAC 182-512-0790.

AMENDATORY SECTION (Amending WSR 11-24-018,
filed 11/29/11, effective 12/1/11)

WAC 182-512-0350 SSI-related medical—Property
and contracts excluded as resources. (1) The ((depart-
ment)) agency does not count the following resources when
determining eligibility for SSI-related medical assistance:

(a) A ((ehent's)) person's household goods and personal
effects;

(b) One home (which can be any shelter), including the
land on which the dwelling is located and all contiguous
property and related out-buildings in which the ((elient)) per-
son has ownership interest (for WAH long-term care pro-
grams, see WAC 182-513-1350 for home equity limits),
when:

(i) The ((ehient)) person uses the home as his or her pri-
mary residence; or
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(i1) The ((elient's)) person's spouse lives in the home; or

(iii) The ((elient)) person does not currently live in the
home but the ((elient)) person or his/her representative has
stated ((the-elient)) he or she intends to return to the home; or

(iv) A relative, who is financially or medically depen-
dent on the ((elient)) person, lives in the home and the ((ek-
ent;—elient's)) person, or his or her authorized representa-
tive((;)) or dependent relative has provided a written state-
ment to that effect.

(c) The value of ownership interest in jointly owned real
property is an excluded resource for as long as sale of the
property would cause undue hardship to a co-owner due to
loss of housing. Undue hardship would result if the co-owner:

(1) Uses the property as his or her principal place of resi-
dence;

(i) Would have to move if the property were sold; and

(iii) Has no other readily available housing.

(2) Cash proceeds from the sale of the home described in
subsection (1)(b) ((ebeve)) of this section are not considered
if the ((elient)) person uses them to purchase another home by
the end of the third month after receiving the proceeds from
the sale.

(3) An installment contract from the sale of the home
described in subsection (1)(b) above is not a resource as long
as the person plans to use the entire down payment and the
entire principal portion of a given installment payment to buy
another excluded home, and does so within three full calen-
dar months after the month of receiving such down payment
or installment payment.

(4) The value of sales contracts is excluded when the:

(a) Current market value of the contract is zero,

(b) Contract cannot be sold, or

(c) Current market value of the sales contract combined
with other resources does not exceed the resource limits.

(5) Sales contracts executed before December 1, 1993,
are exempt resources as long as they are not transferred to
someone other than a spouse.

(6) A sales contract for the sale of the ((elient's)) person's
principal place of residence executed between December 1,
1993 and May 31, 2004 is considered an exempt resource
unless it has been transferred to someone other than a spouse
and it:

(a) Provides interest income within the prevailing inter-
est rate at the time of the sale;

(b) Requires the repayment of a principal amount equal
to the fair market value of the property; and

(c) The term of the contract does not exceed thirty years.

(7) A sales contract executed on or after June 1, 2004 on
a home that was the principal place of residence for the ((ek-
ent)) person at the time of institutionalization is considered
exempt as long as it is not transferred to someone other than
a spouse and it:

(a) Provides interest income within the prevailing inter-
est rate at the time of the sale;

(b) Requires the repayment of a principal amount equal
to the fair market value of the property within the anticipated
life expectancy of the ((eltent)) person; and

(c) The term of the contract does not exceed thirty years.
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(8) Payments received on sales contracts of the home
described in subsection (1)(b) ((abeve)) of this section are
treated as follows:

(a) The interest portion of the payment is treated as
unearned income in the month of receipt of the payment;

(b) The principal portion of the payment is treated as an
excluded resource if reinvested in the purchase of a new
home within three months after the month of receipt;

(c) If the principal portion of the payment is not rein-
vested in the purchase of a new home within three months
after the month of receipt, that portion of the payment is con-
sidered a liquid resource as of the date of receipt.

(9) Payments received on sales contracts described in
subsection (4) of this section are treated as follows:

(a) The principal portion of the payment on the contract
is treated as a resource and counted toward the resource limit
to the extent retained at the first moment of the month follow-
ing the month of receipt of the payment; and

(b) The interest portion is treated as unearned income the
month of receipt of the payment.

(10) For sales contracts that meet the criteria in subsec-
tions (5), (6), or (7) of this section but do not meet the criteria
in subsections (3) or (4) of this section, both the principal and
interest portions of the payment are treated as unearned
income in the month of receipt.

(11) Property essential to self-support is not considered a
resource within certain limits. The ((department)) agency
places property essential to self-support in several categories:

(a) Real and personal property used in a trade or business
(income-producing property), such as:

(i) Land((3)):

(ii) Buildings((5))

(i) Equipment((5));

(iv) Supplies((5)):

(v) Motor vehicles((5)): and

(vi) Tools.

(b) Nonbusiness income-producing property, such as:

(i) Houses or apartments for rent((;-ex)); and

(ii) Land, other than home property.

(c) Property used to produce goods or services essential
to ((enindividual's)) a person's daily activities, such as land
used to produce vegetables or livestock, which is only used
for personal consumption in the ((individual's)) person's
household. This includes personal property necessary to per-
form daily functions including vehicles such as boats for sub-
sistence fishing and garden tractors for subsistence farming,
but does not include other vehicles such as those that qualify
as automobiles (cars, trucks).

(12) The ((department-will)) agency excludes ((anindi-
vidual's)) a person's equity in real and personal property used
in a trade or business (income producing property listed in
subsection (11)(a) ((abeve)) of this section) regardless of
value as long as it is currently in use in the trade or business
and remains used in the trade or business.

(13) The ((department)) agency excludes up to six thou-
sand dollars of ((an-individual's)) a person's equity in non-
business income-producing property listed in subsection
(11)(b) ((abewve)) of this section, if it produces a net annual
income to the ((individual)) person of at least six percent of
the excluded equity.
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(a) If a person's equity in the property is over six thou-
sand dollars, only the amount over six thousand dollars is
counted toward the resource limit, as long as the net annual
income requirement of six percent is met on the excluded
equity.

(b) If the six percent requirement is not met due to cir-
cumstances beyond the person's control, and there is a rea-
sonable expectation that the activities will again meet the six
percent rule, the same exclusions as in subsection (13)(a)
((abewe)) of this section apply.

(c) If a person has more than one piece of property in this
category, each is looked at to see if it meets the six percent
return and the total equities of all those properties are added
to see if the total is over six thousand dollars. If the total is
over the six thousand dollars limit, the amount exceeding the
limit is counted toward the resource limit.

(d) The equity in each property that does not meet the six
percent annual net income limit is counted toward the
resource limit, with the exception of property that represents
the authority granted by a governmental agency to engage in
an income-producing activity if it is:

(i) Used in a trade or business or nonbusiness income-
producing activity; or

(i1) Not used due to circumstances beyond the ((individ-
ual's)) person's control, e.g., illness, and there is a reasonable
expectation that the use will resume.

(14) Property used to produce goods or services essential
to ((an-individual's)) a person's daily activities is excluded if
the ((individual's)) person's equity in the property does not
exceed six thousand dollars.

(15) Personal property used by ((anindividual)) a person
for work is not counted, regardless of value, while in current
use, or if the required use for work is reasonably expected to
resume.

(16) Interests in trust or in restricted Indian land owned
by ((aindividual)) a person who is of Indian descent from a
federally recognized Indian tribe or held by the spouse or
widow/er of that ((individual)) person, is not counted if per-
mission of the other ((individuals)) persons, the tribe, or an
agency of the federal government must be received in order
to dispose of the land.

(17) Receipt of money by a member of a federally recog-
nized tribe from exercising federally protected rights or
extraction of exempt resources, such as fishing, shell-fishing,
or selling timber from protected land, is considered conver-
sion of an exempt resource during the month of receipt. Any
amount remaining from the conversion of this exempt
resource on the first of the month after the month of receipt
will remain exempt if it is used to purchase another exempt
resource. Any amount remaining in the form of a countable
resource (such as in a checking or savings account) on the
first of the month after receipt, will be added to other count-
able resources for eligibility determinations.

AMENDATORY SECTION (Amending WSR 11-24-018,
filed 11/29/11, effective 12/1/11)

WAC 182-512-0400 SSI-related medical—Vehicles
excluded as resources. (1) For SSI-related medical pro-
grams, a vehicle is defined as anything used for transporta-
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tion. In addition to cars and trucks, a vehicle can include
boats, snowmobiles, and animal-drawn vehicles.

(2) One vehicle is excluded regardless of its value, if it is
used to provide transportation for the disabled ((individual))
person or a member of the ((individual's)) person's house-
hold.

(3) For ((an)) a person receiving SSI-related institutional
((elientswith)) coverage who has a community spouse, one
vehicle is excluded regardless of its value or its use. See
WAC ((388-513-1350)) 182-513-1350 (7)(b).

(4) A vehicle used as the ((elient's)) person's primary res-
idence is excluded as the home, and does not count as the one
excluded vehicle under subsection (2) or (3) of this section.

(5) All other vehicles, except those excluded under
WAC ((388-475-6350)) 182-512-0350 (11) through (14), are
treated as nonliquid resources and the equity value is counted
toward the resource limit.

AMENDATORY SECTION (Amending WSR 11-24-018,
filed 11/29/11, effective 12/1/11)

WAC 182-512-0450 SSI-related medical—Life
insurance excluded as a resource. (1) The ((department))
agency excludes life insurance policies that do not have or
cannot accrue a cash surrender value (CSV) in determining
whether owned policies exceed the life insurance exclusion
limits for resources and in determining burial fund exclusion
limits.

(2) Policies owned by each spouse are evaluated and
counted separately.

(3) If the total face value of all policies with a CSV
potential that a person owns on the same insured is equal to or
less than fifteen hundred dollars, the resource is excluded.

(4) If the total face value of all policies with a CSV
potential that a person owns on the same insured is more than
fifteen hundred dollars, the total CSV of the policies is
counted toward the resource limit, unless the ((elient)) person
designates such policies as burial funds. If they are desig-
nated as burial funds, they must be evaluated under the burial
fund exclusion described in WAC ((388-475-6500)) 182-
512-0500.

AMENDATORY SECTION (Amending WSR 11-24-018,
filed 11/29/11, effective 12/1/11)

WAC 182-512-0500 SSI-related medical—Burial
funds, contracts and spaces excluded as resources. (1) For
the purposes of this section, burial funds are funds set aside
and clearly designated solely for burial and related expenses
and kept separate from all other resources not intended for
burial. These include:

(a) Revocable burial contracts;

(b) Revocable burial trusts;

(c) Installment contracts for purchase of a burial space
on which payments are still owing;

(d) Other revocable burial arrangements. The designa-
tion is effective the first day of the month in which the person
intended the funds to be set aside for burial.

(2) The following burial funds are excluded as resources
for the ((elient)) person and his or her spouse up to fifteen
hundred dollars each when set aside solely for the expenses
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of burial or cremation and expenses related to the burial or
cremation, and the funds are either:

(a) An installment contract for purchase of a burial space
that is not yet paid in full; or

(b) In a revocable burial contract, burial trust, cash
accounts, or other financial instrument with a definite cash
value.

(3) Interest earned in burial funds and appreciation in the
value of excluded burial arrangements in subsection (2)(a)
and (b) ((abeve)) of this section are excluded from resources
and are not counted as income if left to accumulate and
become part of the separate burial fund.

(4) The fifteen hundred dollar exclusion for burial funds
described in subsection (2) ((abeve)) of this section is
reduced by:

(a) The face value of life insurance with CSV excluded
in WAC ((388-475-0450)) 182-512-0450; and

(b) Amounts in an irrevocable burial trust, or other irre-
vocable arrangement available to meet burial expenses, or
burial space purchase agreement installment contracts on
which money is still owing. If these reductions bring the bal-
ance of the available exclusion to zero, no additional funds
can be excluded as burial funds.

(5) An irrevocable burial account, burial trust, or other
irrevocable burial arrangement, set aside solely for burial and
related expenses is not considered a resource. The amount set
aside must be reasonably related to the anticipated death-
related expenses in order to be excluded.

(6) A ((ehient's)) person's burial funds are no longer
excluded when they are mixed with other resources that are
not related to burial.

(7) When excluded burial funds are spent for other pur-
poses, the spent amount is added to other countable resources
and any amount exceeding the resource limit is considered
available income on the first of the month it is used. The
amount remaining in the burial fund remains excluded.

(8) Burial space and accessories for the ((elient)) person
and any member of the ((elent's)) person's immediate family
described in subsection (9) of this section are excluded.
Burial space and accessories include:

(a) Conventional gravesites;

(b) Crypts, niches, and mausoleums;

(¢) Urns, caskets and other repositories customarily used
for the remains of deceased persons;

(d) Necessary and reasonable improvements to the burial
space including, but not limited to:

(i) Vaults and burial containers;

(i1) Headstones, markers and plaques;

(iii) Arrangements for the opening and closing of the
gravesite; and

(iv) Contracts for care and maintenance of the gravesite.

(e) A burial space purchase agreement that is currently
paid for and owned by the ((elient)) person is also defined as
a burial space. The entire value of the purchase agreement is
excluded; as well as any interest accrued, which is left to
accumulate as part of the value of the agreement. The value
of this agreement does not reduce the amount of burial fund
exclusion available to the ((elient)) person.

(9) Immediate family, for the purposes of subsection (8)
of this section includes the ((elient's)) person's:
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(a) Spouse;

(b) Parents and adoptive parents;

(c) Minor and adult children, including adoptive and
stepchildren;

(d) Siblings (brothers and sisters), including adoptive
and stepsiblings;

(e) Spouses of any of the above.

None of the family members listed above, need to be
dependent on or living with the ((elient)) person, to be con-
sidered immediate family members.

AMENDATORY SECTION (Amending WSR 11-24-018,
filed 11/29/11, effective 12/1/11)

WAC 182-512-0550 SSI-related medical—All other
excluded resources. All resources described in this section
are excluded resources for SSI-related medical programs.
Unless otherwise stated, interest earned on the resource
amount is counted as unearned income.

(1) Resources necessary for a ((elent)) person who is
blind or disabled to fulfill a ((departmentapproved)) self-suf-
ficiency plan approved by the agency.

(2) Retroactive payments from SSI or RSDI, including
benefits a ((eltent)) person receives under the interim assis-
tance reimbursement agreement with the Social Security
Administration, are excluded for nine months following the
month of receipt. This exclusion applies to:

(a) Payments received by the ((elient;)) person, the per-
son's spouse, or any other person financially responsible for
the ((elient)) person;

(b) SSI payments for benefits due for the month(s)
before the month of continuing payment;

(c) RSDI payments for benefits due for a month that is
two or more months before the month of continuing payment;
and

(d) Proceeds from these payments as long as they are
held as cash, or in a checking or savings account. The funds
may be commingled with other funds, but must remain iden-
tifiable from the other funds for this exclusion to apply. This
exclusion does not apply once the payments have been con-
verted to any other type of resource.

(3) All resources specifically excluded by federal law,
such as those described in subsections (4) through ((H2)))
(11) of this section as long as such funds are identifiable.

(4) Payments made under Title II of the Uniform Reloca-
tion Assistance and Real Property Acquisition Policies Act of
1970.

(5) Payments made to ((Native)) American((s)) Indians/
Alaska Natives as listed in 20 C.F.R. 416.1182, Appendix to
subpart K, section IV, paragraphs (b) and (c), and in 20
C.F.R.416.1236.

(6) The following ((Native)) American Indian/Alaska
Native funds are excluded resources:

(a) Resources received from a native corporation under
the Alaska Native Claims Settlement Act, including:

(1) Shares of stock held in a regional or village corpora-
tion;

(i1) Cash or dividends on stock received from the native
corporation up to two thousand dollars per person per year;
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(iii) Stock issued by a native corporation as a dividend or
distribution on stock;

(iv) A partnership interest;

(v) Land or an interest in land; and

(vi) An interest in a settlement trust.

(b) All funds contained in a restricted individual Indian
money (IIM) account.

(7) Exercise of federally protected rights, including
extraction of exempt resources by a member of a federally
recognized tribe during the month of receipt. Any funds from
the conversion of the exempt resource which are retained on
the first of the month after the month of receipt will be con-
sidered exempt if they are in the form of an exempt resource,
and will be countable if retained in the form of a countable
resource.

(8) Restitution payment and any interest earned from this
payment to persons of Japanese or Aleut ancestry who were
relocated and interned during war time under the Civil Liber-
ties Act of 1988 and the Aleutian and Pribilof Islands Resti-
tution Act.

(9) Funds received from the Agent Orange Settlement
Fund or any other funds established to settle Agent Orange
liability claims.

(10) Payments or interest accrued on payments received
under the Radiation Exposure Compensation Act received by
the injured person, the surviving spouse, children, grandchil-
dren, or grandparents.

(11) Payments or interest accrued on payments received
under the Energy Employees Occupational Illness Compen-
sation Act of 2000 (EEOICA) received by the injured person,
the surviving spouse, children, grandchildren, or grandpar-
ents.

(12) Payments from:

(a) The Dutch government under the Netherlands' Act on
Benefits for Victims of Persecution (WUV).

(b) The Victims of Nazi Persecution Act of 1994 to sur-
vivors of the Holocaust.

(c) Susan Walker vs. Bayer Corporation, et al., 96-C-
5024 (N.D. IlI.) (May 8, 1997) settlement funds.

(d) Ricky Ray Hemophilia Relief Fund Act of 1998 P.L.
105-369.

(13) The unspent social insurance payments received
due to wage credits granted under sections 500 through 506
of the Austrian General Social Insurance Act.

(14) Tax refunds and earned income tax credit refunds
and payments are excluded as resources for twelve months
after the month of receipt.

(15) Payments from a state administered victim's com-
pensation program for a period of nine calendar months after
the month of receipt.

(16) Cash or in-kind items received as a settlement for
the purpose of repairing or replacing a specific excluded
resource are excluded:

(a) For nine months. This includes relocation assistance
provided by state or local government.

(b) Up to a maximum of thirty months, when:

(i) The ((ekent)) person intends to repair or replace the
excluded resource; and

(i1) Circumstances beyond the control of the settlement
recipient prevented the repair or replacement of the excluded
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resource within the first or second nine months of receipt of
the settlement.

(c) For an indefinite period, if the settlement is from fed-
eral relocation assistance.

(d) Permanently, if the settlement is assistance received
under the Disaster Relief and Emergency Assistance Act or
other assistance provided under a federal statute because of a
catastrophe which is declared to be a major disaster by the
President of the United States, or is comparable assistance
received from a state or local government or from a disaster
assistance organization. Interest earned on this assistance is
also excluded from resources. Any cash or in-kind items
received as a settlement and excluded under this subsection
are considered as available resources when not used within
the allowable time periods.

(17) Insurance proceeds or other assets recovered by a
Holocaust survivor ((as-definedin-WAC388-470-0026(4))).

(18) Pension funds owned by an ineligible spouse. Pen-
sion funds are defined as funds held in a(n):

(a) Individual retirement account (IRA) as described by
the IRS code; or

(b) Work-related pension plan (including plans for self-
employed ((individuals)) persons, known as Keogh plans).

(19) Cash payments received from a medical or social
service agency to pay for medical or social services are
excluded for one calendar month following the month of
receipt.

(20) SSA- or DVR-approved plans for achieving self-
support (PASS) accounts, allowing blind or disabled ((indi-
viduals)) persons to set aside resources necessary for the
achievement of the plan's goals, are excluded.

(21) Food and nutrition programs with federal involve-
ment. This includes Washington Basic Food, school reduced
and free meals and milk programs and WIC.

(22) Gifts to, or for the benefit of, a person under eigh-
teen years old who has a life-threatening condition, from an
organization described in section 501 (c)(3) of the Internal
Revenue Code of 1986 which is exempt from taxation under
section 501(a) of that code, as follows:

(a) In-kind gifts that are not converted to cash; or

(b) Cash gifts up to a total of two thousand dollars in a
calendar year.

(23) Veteran's payments made to, or on behalf of, natural
children of Vietnam veterans regardless of their age or mari-
tal status, for any disability resulting from spina bifida suf-
fered by these children.

(24) The following are among assets that are not consid-
ered resources and as such are neither excluded nor counted:

(a) Home energy assistance/support and maintenance
assistance;

(b) Retroactive in-home supportive services payments to
ineligible spouses and parents; and

(c) Gifts of domestic travel tickets. For a more complete
list please see POMS @ http://policy.ssa.gov/poms.nsf/Inx/
0501130050.
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AMENDATORY SECTION (Amending WSR 11-24-018,
filed 11/29/11, effective 12/1/11)

WAC 182-512-0600 SSI-related medical—Definition
of income. (1) Income is anything ((an-individual)) a person
receives in cash or in-kind that can be used to meet his/her
needs for food((;-elothing;)) or shelter. Income can be earned
or unearned.

(2) Some receipts are not income because they do not
meet the definition of income above, including:

(a) Cash or in-kind assistance from federal, state, or local
government programs whose purpose is to provide medical
care or services;

(b) Some in-kind payments that are not food, clothing or
shelter coming from nongovernmental programs whose pur-
poses are to provide medical care or medical services;

(c) Payments for repair or replacement of an exempt
resource;

(d) Refunds or rebates for money already paid;

(e) Receipts from sale of a resource;

(f) Replacement of income already received((;)) (see 20
C.F.R. 416.1103 for a more complete list of receipts that are
not income); and

(g) Receipts from extraction of exempt resources for a
member of a federally recognized tribe.

(3) Earned income includes the following types of pay-
ments:

(a) Gross wages and salaries, including garnished
amounts;

(b) Commissions and bonuses;

(c) Severance pay;

(d) Other special payments received because of employ-
ment,

(e) Net earnings from self-employment (WAC ((388-
475-0840)) 182-512-0840 describes ((net)) earnings exclu-
sions);

(f) Self-employment income of tribal members unless
the income is specifically exempted by treaty;

(g) Payments for services performed in a sheltered work-
shop or work activities center;

(h) Royalties earned by ((an-individual)) a person in con-
nection with any publication of his/her work and any hono-
raria received for services rendered; ((ex)) and

(1) In-kind payments made in lieu of cash wages, includ-
ing the value of food, clothing or shelter.

(4) Unearned income is all income that is not earned
income. Some types of unearned income are:

(a) Annuities, pensions, and other periodic payments;

(b) Alimony and support payments;

(c) Dividends and interest;

(d) Royalties (except for royalties earned by ((anindivid-
wal)) a person in connection with any publication of his/her
work and any honoraria received for services rendered which
would be earned income);

(e) Capital gains;

(f) Rents;

(g) Benefits received as the result of another's death to
the extent that the total amount exceeds the expenses of the
deceased person's last illness and burial paid by the recipient;

(h) Gifts;

(i) Inheritances;
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(j) Prizes and awards; ((e¥)) and

(k) Amounts received by tribal members from gaming
revenues.

(5) Some items which may be withheld from income, but
which the ((department)) agency considers as received
income are:

(a) Federal, state, or local income taxes;

(b) Health or life insurance premiums;

(c) SMI premiums;

(d) Union dues;

(e) Penalty deductions for failure to report changes;

(f) Loan payments;

(g) Garnishments;

(h) Child support payments, court ordered or voluntary
(WAC ((388-475-6900)) 182-512-0900 has an exception for
deemors);

(i) Service fees charged on interest-bearing checking
accounts;

(j) Inheritance taxes; and

(k) Guardianship fees if presence of a guardian is not a
requirement for receiving the income.

(6) Countable income, for the purposes of this chapter,
means all income that is available to the ((individual)) per-
son:

(a) If it cannot be excluded((5)); and

(b) After deducting all allowable disregards and deduc-
tions.

AMENDATORY SECTION (Amending WSR 11-24-018,
filed 11/29/11, effective 12/1/11)

WAC 182-512-0650 SSI-related medical—Available
income. (1) Income is considered available to a ((elient)) per-
son at the earliest of when it is:

(a) Received((5)); or

(b) Credited to ((an-individual's)) a person's account((5));

or

(c) Set aside for his or her use((;)); or

(d) Can be used to meet the ((elient's)) person's needs for
food((;-elothing)) or shelter.

(2) Anticipated nonrecurring lump sum payments are
treated as income in the month received, with the exception
of those listed in WAC ((388-475-6760)) 182-512-0700(5),
and any remainder is considered a resource in the following
month.

(3) Reoccurring income is considered available in the
month of normal receipt, even if the financial institution posts
it before or after the month of normal receipt.

(4) In-kind income received from anyone other than a
legally responsible relative is considered available income
only if it is earned income.

AMENDATORY SECTION (Amending WSR 12-20-001,
filed 9/19/12, effective 10/20/12)

WAC 182-512-0700 SSI-related medical—Income
eligibility. (1) In order to be eligible, ((anindividual)) a per-
son is required to do everything necessary to obtain any
income to which he or she is entitled including (but not lim-
ited to):

(a) Annuities((5)):
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(b) Pensions((5)):
(c) Unemployment compensation((5)):
(d) Retirement((5)); and

(e) Disability benefits; even if their receipt makes the
((individual)) person ineligible for agency services, unless
the ((individual)) person can provide evidence showing good
reason for not obtaining the benefits.

(2) The agency ((etr-its—autherized-representative)) does
not count this income until the ((individaal)) person begins to

receive it. Income is budgeted prospectively for all ((medt-
eal)) Washington apple health (WAH) health care programs.

(3) Anticipated nonrecurring lump sum payments other
than retroactive SSI/SSDI payments are considered income
in the month received, subject to reporting requirements in

WAC ((388-418-6007(4})) 182-504-0110. Any unspent por-
tion is considered a resource the first of the following month.

(4) The agency ((er-its—autherizedrepresentative)) fol-

lows income and resource methodologies of the supplemental
security income (SSI) program defined in federal law when
determining eligibility for WAH SSI-related medical or
medicare savings programs unless the agency adopts rules
that are less restrictive than those of the SSI program.

(5) Exceptions to the SSI income methodology:

(a) Lump sum payments from a retroactive SSDI benefit,
when reduced by the amount of SSI received during the
period covered by the payment, are not counted as income;

(b) Unspent retroactive lump sum money from SSI or
SSDI is excluded as a resource for nine months following
receipt of the lump sum; and

(c) Both the principal and interest portions of payments
from a sales contract, that meet the definition in WAC 182-
512-0350(10), are unearned income.

(6) To be eligible for WAH categorically needy (CN)
SSI-related ((medieal)) health care coverage, ((anindivid-
ual's)) a person's countable income cannot exceed the WAH
CN program standard described in:

(a) WAC 182-512-0010 for noninstitutional ((medieal))
WAH coverage unless living in an alternate living facility; or

(b) WAC ((388-513-1365)) 182-513-1305(2) for nonin-
stitutional WAH CN ((benefits)) coverage while living in an
alternate living facility; or

(c) WAC ((388-513-1315)) 182-513-1315 for institu-
tional and waiver services ((medteal-benefits)) coverage.

(7) To be eligible for SSI-related ((medieal)) health care
coverage provided under the WAH medically needy (MN)
program, ((anindividual)) a person must:

(a) Have countable income at or below the effective
WAH MN program standard as described in WAC 182-519-
0050; ((ex))

(b) Satisfy spenddown requirements described in WAC
182-519-0110;

(¢) Meet the requirements for noninstitutional WAH MN
((benefits)) coverage while living in an alternate living facil-
ity (ALF). See WAC ((388-513-1305)) 182-513-1305(3); or

(d) Meet eligibility for institutional WAH MN ((bene-
fits)) coverage described in WAC ((388-5134315)) 182-
513-1315.
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AMENDATORY SECTION (Amending WSR 11-24-018,
filed 11/29/11, effective 12/1/11)

WAC 182-512-0750 SSI-related medical—Countable
unearned income. The ((department)) agency counts
unearned income for Washington apple health (WAH) SSI-
related medical programs as follows:

(1) The total amount of income benefits to which a ((el-
ent)) person is entitled is treated as available unearned
income even when the benefits are:

(a) Reduced through the withholding of a portion of the
benefit amount to repay a legal obligation;

(b) Garnished to repay a debt, other legal obligation, or
make any other payment such as payment of medicare premi-
ums.

(2) Payments received on a loan:

(a) Interest paid on the loan amount is considered
unearned income; and

(b) Payments on the loan principal are not considered
income. However, any amounts retained on the first of the
following month are considered a resource.

(3) Money borrowed by a person, which must be repaid,
is not considered income. It is considered a loan. If the money
received does not need to be repaid, it is considered a gift.

(4) Rental income received for the use of real or personal
property, such as land, housing or machinery is considered
unearned income. The countable portion of rental income
received is the amount left after deducting necessary
expenses of managing and maintaining the property paid in
that month or carried over from a previous month. Necessary
expenses are those such as:

(a) Advertising for tenants;

(b) Property taxes;

(c) Property insurance;

(d) Repairs and maintenance on the property; and

(e) Interest and escrow portions of a mortgage.

NOTE: When a ((elient)) person is in the business of rent-
ing properties and actively works the business (over twenty
hours per week), the income is counted as earned income.

NEW SECTION

WAC 182-512-0760 SSI-related medical—Education
assistance. (1) The agency does not count:

(a) Educational assistance in the form of grants, loans or
work study, issued from Title IV of the Higher Education
Amendments (Title [V — HEA) and Bureau of Indian Affairs
(BIA) education assistance programs. Examples of Title [V —
HEA and BIA educational assistance include, but are not lim-
ited to:

(i) College work study (federal and state);

(i1) Pell grants; and

(iii) BIA higher education grants.

(b) Educational assistance in the form of grants, loans or
work study made available under any program administered
by the department of education (DOE) to an undergraduate
student. Examples of programs administered by DOE
include, but are not limited to:

(1) Christa McAuliffe Fellowship Program;

(i1) Jacob K. Javits Fellowship Program; and

(iii) Library Career Training Program.
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(2) For assistance in the form of grants, loans or work
study under the Carl D. Perkins Vocational and Applied
Technology Education Act, P.L. 101-391:

(a) If the person attends school half-time or more, the
agency subtracts the following expenses:

(i) Tuition;

(ii) Fees;

(iii) Costs for purchase or rental of equipment, materials,
or supplies required of all students in the same course of
study;

(iv) Books;

(v) Supplies;

(vi) Transportation;

(vii) Dependent care; and

(viii) Miscellaneous personal expenses.

(b) If the person attends school less than half-time, the
agency subtracts the following expenses:

(1) Tuition;

(ii) Fees; and

(iii) Costs for purchase or rental of equipment, materials,
or supplies required of all students in the same course of
study.

(3) WorkFirst work-study income is not counted.

(4) Income received from work study program that is not
excluded under subsection (1) of this section is counted as
earned income and is subject to earned income disregards as
described in WAC 182-512-0840(2).

(5) If the person receives Veteran's Administration Edu-
cational Assistance:

(a) All applicable attendance costs are subtracted; and

(b) The remaining income is budgeted as unearned
income.

NEW SECTION

WAC 182-512-0770 SSI-related medical—Native
American benefits and payments. (1) The agency counts
per capita distributions made to a tribal member from gaming
moneys.

(2) Examples of income the agency does not count
include, but are not limited to:

(a) Up to two thousand dollars per person per calendar
year received under the Alaska Native Claims Settlement
Act, P.L. 92-203 and 100-241;

(b) Income received from Indian trust funds or lands held
in trust by the Secretary of the Interior for an Indian tribe or
individual tribal member. Income includes:

(i) Interest; and

(i1) Investment income accrued while such funds are held
in trust.

(c) Income received from Indian judgment funds or
funds held in trust by the Secretary of the Interior distributed
per capita under P.L. 93-134 as amended by P.L. 97-458 and
98-64. Income includes:

(1) Interest; and

(i1) Investment income accrued while such funds are held
in trust.

(d) Up to two thousand dollars per person per calendar
year received from leases or other uses of individually owned
trust or restricted lands, P.L. 103-66;
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(e) Payments from an annuity fund established by the
Puyallup Tribe of Indians Settlement Act of 1989, P.L. 101-
41, made to a Puyallup tribe member upon reaching twenty-
one years of age; and

(f) Payments from the trust fund established by P.L. 101-
41 made to a Puyallup tribe member.

(3) The agency excludes other Native American pay-
ments and benefits that are excluded by federal law (see 20
C.F.R. 416, Appendix to Subpart K at http://www.social
security.gov/OP_Home/cfr20/416/416-app-k.htm). Exam-
ples include, but are not limited to:

(a) White Earth Reservation Land Settlement Act of
1985, P.L. 99-264, Section 16;

(b) Payments made from submarginal land held in trust
for certain Indian tribes as designated by P.L. 94-114 and
P.L. 94-450;

(c) Payments under the Seneca Nation Settlement Act,
P.L. 101-503; and

(d) The receipt of money by a member of a federally rec-
ognized tribe from exercising Native American treaty rights
or extraction of protected resources, such as fishing, shell-
fishing, or selling timber, is considered conversion of an
exempt resource during the month of receipt and is not
counted as income. Any amounts remaining from the conver-
sion of this exempt resource on the first of the month after the
month of receipt will remain exempt if the funds were used to
purchase another exempt resource. Any remaining in the
form of countable resources (such as in checking or savings
accounts) on the first of the month after receipt, will be added
to other countable resources for eligibility determinations.

NEW SECTION

WAC 182-512-0780 SSI-related medical—Employ-
ment and training programs. (1) The agency excludes
income received from the following programs:

(a) Payments issued under the Workforce Investment
Act (WIA);

(b) Payments issued under the National and Community
Service Trust Act of 1993. This includes payments made
through the AmeriCorps program;

(c) Payments issued under Title I of the Domestic Volun-
teer Act of 1973, such as VISTA, AmeriCorps VISTA, Uni-
versity Year for Action, and Urban Crime Prevention Pro-
gram; and

(d) All payments issued under Title II of the Domestic
Volunteer Act of 1973. These include:

(i) Retired Senior Volunteer Program (RSVP);
(i1) Foster Grandparents Program; and
(iii) Senior Companion Program.

(2) The agency counts training allowances from voca-
tional and rehabilitative programs as earned income when:

(a) The program is recognized by federal, state, or local
governments; and

(b) The allowance is not a reimbursement.

(3) The agency excludes support service payments
received by or made on behalf of WorkFirst recipients.

[115]

WSR 13-20-096

NEW SECTION

WAC 182-512-0785 SSI-related medical—Effect of a
sponsor's income. (1) The following definitions apply to this
section:

(a) "Sponsor" means a person who agreed to meet the
needs of a sponsored immigrant by signing a United States
Citizenship and Immigration Services Affidavit of Support
form I-864 or I-864A. This includes a sponsor's spouse if the
spouse signed the affidavit of support.

(b) "Sponsored immigrant" means a person who must
have a sponsor under the Immigration and Nationality Act
(INA) to be admitted into the United States for residence.

(c) "Deeming" means the agency counts a part of the
sponsor's income and resources as available to the sponsored
immigrant.

(d) "Exempt" means the person meets one of the condi-
tions of WAC 182-512-0190.

(2) If the person is a sponsored immigrant and is not
exempt from deeming, the person must provide the following
information to be eligible for Washington apple health
(WAH) SSI-related coverage even if the person is not receiv-
ing support from their sponsor:

(a) The name and address of the sponsor;

(b) The income and resources of the sponsor; and

(c) Any additional information needed for the agency to
determine if:

(1) Income must be deemed to the person's medical assis-
tance unit (MAU); and

(i1) The amount of income that must be deemed to the
MAU.

(3) If the person is not eligible for coverage because the
agency does not have the information needed regarding the
sponsor, eligibility for other unsponsored household mem-
bers applying for coverage is not delayed. Although the spon-
sored immigrant may not be eligible for coverage, the follow-
ing is counted when determining the eligibility of other
household members:

(a) All earned or unearned income of the sponsored
immigrant that is not excluded under chapter 182-512 WAC;
and

(b) All deductions the sponsored immigrant would be
eligible for under chapter 182-512 WAC.

(4) If the person refuses to provide the agency with the
information needed regarding the sponsor, the other adult
members in the MAU must provide the information. If the
same person sponsored everyone in the MAU, the entire
MAU is not eligible for WAH coverage until someone pro-
vides the information that is needed.

NEW SECTION

WAC 182-512-0790 SSI-related medical—Exemp-
tion from sponsor deeming. (1) A person who meets any of
the following conditions is permanently exempt from deem-
ing and the agency does not count the sponsor's income or
resources when determining eligibility for Washington apple
health (WAH) SSI-related coverage:

(a) The Immigration and Nationality Act (INA) does not
require the person to have a sponsor. Immigrants who are not
required to have a sponsor include those with the following
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status with U.S. Citizenship and Immigration Services
(USCIS):

(i) Refugee;

(i1) Parolee admitted under Section 212(d)(5) of the
Immigration and Nationality Act (INA);

(iii) Asylee;

(iv) Cuban/Haitian entrant under Section 202 of the
Immigration Reform and Control Act of 1986 (IRCA);

(v) Amerasians admitted with an [-551 admission code
of AM1, AM2, AM3, AM6, AM7, or AMS; and

(vi) Special immigrant from Iraq or Afghanistan.

(b) The person meets the blindness or disability require-
ments described in WAC 182-512-0050(1);

(¢c) The person was sponsored by an organization or
group as opposed to another person;

(d) The person is a nonqualified or undocumented alien
as defined in WAC 182-503-0530 (3) and (4);

(e) The person has worked or can get credit for forty
qualifying quarters of work under Title II of the Social Secu-
rity Act. The agency does not count a quarter of work toward
this requirement if the person working received TANF, basic
food, SSI, CHIP, or nonemergency medicaid coverage. A
quarter of work earned by the following people is counted
toward the forty qualifying quarters:

(i) The person;

(i1) The person's parents for the time they worked before
the person turned eighteen years old (including the time they
worked before the person's birth); and

(iii) The person's spouse if still married or if the spouse
is deceased.

(f) The person has become a United States (U.S.) citizen;

(g) The sponsor is dead; or

(h) If USCIS or a court decides that the person, their
child, or their parent was a victim of domestic violence from
the person's sponsor and:

(1) The person no longer lives with the sponsor; and

(i1) Leaving the sponsor caused the need for coverage.

(2) A person is exempt from the deeming process while
in the same assistance unit (AU) as the sponsor.

(3) If the person, their child, or their parent was a victim
of domestic violence, the person is exempt from the deeming
process for twelve months if:

(a) They no longer live with the person who committed
the violence; and

(b) Leaving this person caused the need for health cover-
age.

(4) If the person's medical assistance unit (MAU) has
income at or below one hundred thirty percent of the federal
poverty level (FPL), the person is exempt from the deeming
process for twelve months. This is called the "indigence
exemption." A person may choose to use this exemption or
not to use this exemption in full knowledge of the possible
risks involved. See risks in subsection (5) of this section. For
this rule, the agency counts the following as income:

(a) Earned and unearned income received by any mem-
ber of the MAU from any source; and

(b) The value of any noncash items of value such as free
rent, commodities, goods, or services received from another
person or organization.
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(5) A person who chooses not to use the indigence
exemption must provide verification of the sponsor's income
and resources and will be subject to the deeming rules
described in WAC 182-512-0795.

(6) For federally funded programs, if the person uses the
indigence exemption, the agency is required by law to give
the U.S. Attorney General the following information:

(a) The names of the sponsored people in the person's
AU;

(b) That the person is exempt from deeming due to
income;

(c) The sponsor's name; and

(d) The effective date that the twelve-month exemption
began.

NEW SECTION

WAC 182-512-0795 SSI-related medical—Budgeting
a sponsor's income. (1) The agency counts some of the
income of a person's sponsor as unearned income to the med-
ical assistance unit (MAU) if:

(a) The sponsor signed the U.S. Citizenship and Immi-
gration Services (USCIS) Affidavit of Support form I-864 or
1-864A; and

(b) The person is not exempt from the deeming process
in WAC 182-512-0190.

(2) The agency determines the amount of income that
must be deemed from the sponsor by taking the following
steps:

(a) Add together all of the sponsor's earned and unearned
income that is not excluded under WAC 182-512-0860;

(b) Add all of the spouse's earned and unearned income
that is not excluded under WAC 182-512-0860;

(c) Subtract an allocation for the sponsor equal to the
one-person federal benefit rate (FBR);

(d) Subtract an allocation for the sponsor's spouse as fol-
lows:

(i) If the spouse is also a cosponsor of the noncitizen,
allow an allocation equal to the one-person FBR; or

(ii) If the spouse is not a cosponsor but lived in the same
household as the sponsor, allow an allocation equal to one-
half of the FBR.

(e) Subtract an allocation equal to one-half FBR for each
dependent of the sponsor. The dependent's income is not sub-
tracted from the sponsor's dependent's allocation; and

(f) The income remaining is deemed as unearned income
to the noncitizen and is added to the noncitizen's own income.

(3) If the sponsor has sponsored other noncitizens, all of
the sponsor's income is deemed to each person that they spon-
sored and is not divided between them.

AMENDATORY SECTION (Amending WSR 11-24-018,
filed 11/29/11, effective 12/1/11)

WAC 182-512-0800 SSI-related medical—General
income exclusions. The ((department)) agency excludes, or
does not consider, the following when determining a ((el-
ent's)) person's eligibility for Washington apple health
(WAH) SSI-related medical programs:

(1) The first twenty dollars per month of unearned
income. If there is less than twenty dollars of unearned
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income in a month, the remainder is excluded from earned
income in that month.

(a) The twenty-dollar limit is the same, whether applying
it for a couple or for a single person.

(b) The disregard does not apply to income paid totally
or partially by the federal government or a nongovernmental
agency on the basis of an eligible person's needs.

(c) The twenty dollars disregard is applied after all
exclusions have been taken from income.

(2) Income that is not reasonably anticipated or is
received infrequently or irregularly, whether for a single per-
son or each person in a couple when it is:

(a) Earned and does not exceed a total of thirty dollars
per calendar quarter; or

(b) Unearned and does not exceed a total of sixty dollars
per calendar quarter;

(c) An increase((s)) in a ((elient's)) person's burial funds
that were established on or after November 1, 1982, if the
increase((s-are)) is the result of:

(i) Interest earned on excluded burial funds; or

(i1) Appreciation in the value of an excluded burial
arrangement that was left to accumulate and become part of
separately identified burial funds.

(3) Essential expenses necessary for a ((elient)) person to
receive compensation (e.g., necessary legal fees in order to
get a settlement)((3)).

(4) Receipts, which are not considered income, when
they are for:

(a) Replacement or repair of an exempt resource;

(b) Prepayment or repayment of medical care paid by a
health insurance policy or medical service program; or

(c) Payments made under a credit life or credit disability
policy.

(5) The fee a guardian or representative payee charges as
reimbursement for providing services, when such services
are a requirement for the ((elient)) person to receive payment
of the income.

(6) Funds representing shared household costs.

(7) Crime victim's compensation.

(8) The value of a common transportation ticket, given as
a gift, that is used for transportation and not converted to
cash.

(9) Gifts that are not for food, clothing or shelter, and
gifts of home produce used for personal consumption.

(10) The ((department)) agency does not consider in-
kind income received from someone other than a person
legally responsible for the ((individual)) person unless it is
earned. Therefore, the following in-kind payments are not
counted when determining eligibility for WAH SSI-related
medical programs((-)):

(a) In-kind payments for services paid by a ((ekent's))
person's employer if:

(1) The service is not provided in the course of an
employer's trade or business; or

(i1) ((¥)) The service is in the form of food ((andfershel-
ter)) that is((z

A9))) on the employer's business premises((;

>

b
ofempleyment)) and for the employer's convenience; or
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(iii) The service is in the form of shelter that is on the
employer’s business premises, for the employer's conve-
nience, and required to be accepted by the employee as a con-
dition of employment.

(b) In-kind payments made to people in the following
categories:

(i) Agricultural employees;

(i1) Domestic employees;

(iii) Members of the uniformed services; and

(iv) Persons who work from home to produce specific
products for the employer from materials supplied by the
employer.

AMENDATORY SECTION (Amending WSR 11-24-018,
filed 11/29/11, effective 12/1/11)

WAC 182-512-0820 SSI-related medical—Child-
related income exclusions and allocations. (1) For the pur-
poses of Washington apple health (WAH) SSI-related medi-
cal eligibility determinations under chapter ((388-475)) 182-
512 WAC, a child is defined as ((an-individual)) a person
who is:

(a) Unmarried;

(b) Living in the household of the SSI-related applicant;

(c) The natural, adopted or stepchild of the SSI-related
applicant or the applicant's spouse;

(d) Not receiving a needs-based cash payment such as
TANF or SSI; and

(e) ((Is)) Either:

(i) Age seventeen or younger; or

(i) Age twenty-one or younger and meets the SSI-
related definition of a student described in subsection (6) of
this section.

(2) The ((department)) agency allows an allocation for
the support of a child when determining the countable
income of an SSI-related applicant. The allocation is calcu-
lated as follows:

(a) For WAH categorically needy (CN) ((medieal))
health care coverage, the allocation is deducted from the
countable income of a nonapplying spouse before determin-
ing the amount of the nonapplying spouse's income to be
deemed to the SSI-related applicant. Allocations to children
are not deducted from the income of an unmarried SSI-
related applicant.

(b) For WAH medically needy (MN) medical coverage,
the allocation is first deducted from the income of the nonap-
plying spouse as described in subsection (2)(a) of this section
when the SSI-related applicant is married, and from the
income of the applicant when the applicant is not married.

(3) The child's countable income, if any, is subtracted
from the maximum child's allowance before determining the
amount of allocation.

(4) Foster care payments received for a child who is not
SSI-eligible and who is living in the household, placed there
by a licensed, nonprofit or public child placement or child-
care agency are excluded from income regardless of whether
the person requesting or receiving SSI-related medical is the
adult foster parent or the child who was placed.

(5) Adoption support payments, received by an adult for
a child in the household that are designated for the child's
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needs, are excluded as income. Adoption support payments
that are not specifically designated for the child's needs are
not excluded and are considered unearned income to the
adult.

(6) The ((department)) agency excludes the earned
income of a person age twenty-one or younger if that person

is a student. ((A-stadentmustmeet-one-of the followingerite-
ria)) In order to allow the student earned income exclusion, a
student must:

(a) Attend a school, college, or university a minimum of
eight hours a week; or

(b) Pursue a vocational or technical training program
designed to prepare the student for gainful employment a
minimum of twelve hours per week; or

(c) Attend school or be home schooled in grades seven
through twelve at least twelve hours per week.

(7) Any portion of a grant, scholarship, fellowship, or
gift used for tuition, fees and/or other necessary educational
expenses at any educational institution is excluded from
income and not counted as a resource for nine months after
the month of receipt.

(8) One-third of child support payments received for a
child who is an applicant for WAH SSI-related medical is
excluded from the child's income. Child support payments
that are subject to the one-third deduction may be voluntary
or court-ordered payments for current support or arrears.

(9) The one-third deduction described in subsection (8)
of this section does not apply to child support payments
received from an absent parent for a child living in the home
when the parent(s) or their spouse is the applicant for SSI-
related medical. Voluntary or court-ordered payments for
current support or arrears are always considered the income
of the child for whom they are intended and not income to the
parent(s).

(10) The following gifts to, or for the benefit of, a person
under eighteen years old who has a life-threatening condition,
from an organization described in section 501 (c)(3) of the
Internal Revenue Code of 1986 which is exempt from taxa-
tion under section 501(a) of that code, ((is)) are excluded ((as
fellows)):

(a) In-kind gifts that are not converted to cash; ((ex)) and

(b) Cash gifts up to a total of two thousand dollars in a
calendar year.

(11) Veteran's payments made to, or on behalf of, natural
children of Vietnam veterans regardless of their age or mari-
tal status, for any disability resulting from spina bifida suf-
fered by these children are excluded from income. Any por-
tion of a veteran's payment that is designed as the dependent's
income is countable income to the dependent and not the
applicant (assuming the applicant is not the dependent).

AMENDATORY SECTION (Amending WSR 11-24-018,
filed 11/29/11, effective 12/1/11)

WAC 182-512-0840 SSI-related medical—Work-
and agency-related income exclusions. The ((department))
agency excludes the following when determining eligibility

for Washington apple health (WAH) SSI-related medical

programs:
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(1) Work related expenses:

(a) That enable an SSI-related ((elient)) person to work;
or

(b) That allows a blind or disabled ((ekent)) person to
work and that are directly related to the person's impairment.

(2) First sixty-five dollars plus one-half of the remainder
of earned income. This is considered a work allowance/
incentive. This deduction does not apply to income already
excluded.

(3) Any portion of self-employment income normally
allowed as an income deduction by the Internal Revenue Ser-
vice (IRS).

(4) Earned income of a person age twenty-one or
younger if that person meets the definition of a student as
defined in WAC ((388-475-6820)) 182-512-0820.

(5) Veteran's aid and attendance, housebound allowance,
unusual/unreimbursed medical expenses (UME) paid by the
VA to some disabled veterans, their spouses, widows or par-
ents. For people receiving WAH long-term care services, see
chapter ((388-513)) 182-513 WAC.

(6) Department of veterans affairs benefits designated
for the veteran's dependent as long as the SSI-related appli-
cant is not the dependent receiving the income. If an SSI-
related applicant receives a dependent allowance based on
the veteran's or veteran's survivor claim, the income is count-
able as long as it is not paid due to unusual medical expenses
(UME).

(7) Payments provided in cash or in-kind, to an ineligible
or nonapplying spouse, under any government program that
provides social services provided to the ((ekent)) person,
such as chore services or attendant care.

(8) SSA refunds for medicare buy-in premiums paid by
the ((elient)) person when the state also paid the premiums.

(9) Income that causes a ((elent)) person to lose SSI eli-
gibility, due solely to reduction in the SSP.

(10) Tax rebates or special payments excluded under
other statutes.

(11) Any public agency refund of taxes paid on real
property or on food.

AMENDATORY SECTION (Amending WSR 11-24-018,
filed 11/29/11, effective 12/1/11)

WAC 182-512-0860 SSI-related medical—Income
exclusions under federal statute or other state laws. The
Social Security Act and other federal statutes or state laws list
income that the ((department)) agency excludes when deter-
mining eligibility for Washington apple health (WAH) SSI-
related medical programs. These exclusions include, but are
not limited to:

(1) Income tax refunds;

(2) Federal earned income tax credit (EITC) payments
for twelve months after the month of receipt;

(3) Compensation provided to volunteers in the Corpora-
tion for National and Community Service (CNCS), formerly
known as ACTION programs established by the Domestic
Volunteer Service Act of 1973. P.L. 93-113;

(4) Assistance to a person (other than wages or salaries)
under the Older Americans Act of 1965, as amended by sec-
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tion 102 (h)(1) of Pub. L. 95-478 (92 Stat. 1515, 42 U.S.C.
3020a);

(5) Federal, state and local government payments includ-
ing assistance provided in cash or in-kind under any govern-
ment program that provides medical or social services;

(6) Certain cash or in-kind payments a ((elent)) person
receives from a governmental or nongovernmental medical
or social service agency to pay for medical or social services;

(7) Value of food provided through a federal or nonprofit
food program such as WIC, donated food program, school
lunch program;

(8) Assistance based on need, including:

(a) Any federal SSI income or state supplement payment
(SSP) based on financial need;

(b) Basic food ((stamps));

() ((6A-Y)) State-funded cash assistance;

(d) CEAP;

(e) TANF; and

(f) Bureau of Indian Affairs (BIA) general assistance.

(9) Housing assistance from a federal program such as
HUD if paid under:

(a) United States Housing Act of 1937 (section 1437 et
seq. of 42 U.S.C.);

(b) National Housing Act (section 1701 et seq. of 12
U.S.C);

(c) Section 101 of the Housing and Urban Development
Act of 1965 (section 1701s of 12 U.S.C., section 1451 of 42
U.S.C);

(d) Title V of the Housing Act of 1949 (section 1471 et
seq. of 42 U.S.C.); ((ex))

(e) Section 202(h) of the Housing Act of 1959; or

(f) Weatherization provided to low-income homeowners
by programs that consider income in the eligibility determi-
nations((3)).

(10) Energy assistance payments including:

(a) Those to prevent fuel cutoffs((;)); and

(b) Those to promote energy efficiency.

(11) Income from employment and training programs as
specified in WAC ((388-450-0045)) 182-512-0780.

(12) Foster grandparents program;

(13) Title IV-E and state foster care maintenance pay-
ments if the foster child is not included in the assistance unit;

(14) The value of any childcare provided or arranged (or
any payment for such care or reimbursement for costs
incurred for such care) under the Child Care and Develop-
ment Block Grant Act, as amended by section 8(b) of P.L.
102-586 (106 Stat. 5035).

(15) Educational assistance as specified in WAC ((388-
4506-6035)) 182-512-0760.

(16) Up to two thousand dollars per year derived from
((an—individual's)) a person's interest in Indian trust or
restricted land.

(17) Native American benefits and payments as speci-
fied in WAC ((388-450-0040)) 182-512-0770 and other
Native American payments excluded by federal statute. ((Eer
KAppendig1Vo))

(18) Payments from Susan Walker v. Bayer Corporation,
et al., 96-¢-5024 (N.D. I1l) (May 8, 1997) settlement funds;
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(19) Payments from Ricky Ray Hemophilia Relief Fund
Act of 1998, P.L. 105-369;

(20) Disaster assistance paid under Federal Disaster
Relief P.L. 100-387 and Emergency Assistance Act, P.L. 93-
288 amended by P.L. 100-707 and for farmers P.L. 100-387;

(21) Payments to certain survivors of the Holocaust as
victims of Nazi persecution; payments excluded pursuant to
section 1(a) of the Victims of Nazi Persecution Act of 1994,
P.L. 103-286 (108 Stat. 1450);

(22) Payments made under section 500 through 506 of
the Austrian General Social Insurance Act;

(23) Payments made under the Netherlands' Act on Ben-
efits for Victims of Persecution (WUV);

(24) Restitution payments and interest earned to Japa-
nese Americans or their survivors, and Aleuts interned during
World War II, established by P.L. 100-383;

(25) Payments made from the Agent Orange Settlement
Funds or any other funds to settle Agent Orange liability
claims established by P.L. 101-201;

(26) Payments made under section six of the Radiation
Exposure Compensation Act established by P.L. 101-426;
and

(27) Any interest or dividend is excluded as income,
except for the community spouse of an institutionalized
((individual)) person.

AMENDATORY SECTION (Amending WSR 11-24-018,
filed 11/29/11, effective 12/1/11)

WAC 182-512-0880 SSI-related medical—Special
income disregards. Portions of ((eur)) a person's income
the ((department)) agency otherwise counts are disregarded
when determining eligibility for Washington apple health
(WAH) SSI-related medical programs.

(1) The ((department)) agency disregards ((the-felowing
for-SShrelated-medieal pregrams)) cost of living adjustments

(COLASs) to Social Security benefits and provides categori-
cally needy (CN) SSI-related medicaid benefits under the
Pickle Amendment criteria of 42 C.F.R. 435.135(1)(a) to a

person who:

(a) ((Fhe-eest-oflivingadjustments)-(COEA)foraeh-
ent-whe:

0)) Is currently receiving ((&)) Title II Social Security
((payment)) benefits;

((6D)) (b) Was eligible for and received ((both-SSA—and
SSTState)) SSI or State Supplement payments (SSP) ((in-the
same-month-for-atleast-one-month-sinee)) but became ineli-
gible for those payments after April, 1977; and

((@1)) (c) Would ((continue-torecetve-SSHSSP)) still be
eligible for SST or SSP payments ((butforthe COEA
inerease(s)-to-their SSA)) if the amount of Social Security
COLA increases paid under section 215(i) of the Social Secu-
rity Act were deducted from his or her current Title IT Social
Security benefits. ((Fhis-is-commeonlty-known-as-the-adjust-
mentforPieklepeople”

))) (d) To satisfy this provision, a person must have
been eligible for and received SST or SSP payments and in the
same month was entitled to, but did not necessarily receive, a
Title IT Social Security benefit for at least one month since
April 1977. This includes a person who receives a Title 11
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Social Security benefit payment the month after the last SSI
or SSP payment is made due to the fact that Social Security is
paid the month after entitlement begins.

(e) For purposes of this section, the agency also disre-
gards COLAs received by a person, his or her financially
responsible spouse, and other financially responsible family
members, such as a parent.

(2) In determining SSI-related CN-WAH coverage, the
agency disregards:

(a) Widow(er)'s benefits for a ((ekent)) person who:

(1) Was entitled to SSA title II (widow/widower's) bene-
fits in December 1983;

(i) Was at least fifty years old, but not yet sixty at that
time;

(iii) Received title IT benefits and SSI in January 1984;

(iv) Would continue to be eligible for SSI/SSP payments
if the title II benefits were disregarded; and

(v) Filed an application for medicaid with the state by
July 1, 1988.

(((e))) (b) Widow, Widower or Surviving Divorced
Spouse (title IT) benefits for a ((elient)) person who:

(1) Received SSI/SSP benefits the month prior to receipt
of title II benefits;

(i) Would continue to be eligible for SSI/SSP benefits if
the title IT benefits or the COLA(s) to those benefits were dis-
regarded; and

(iii) Is not eligible for medicare Part A. This ((elient))
person is considered an SSI recipient until becoming entitled
to medicare Part A.

(())) (3) A disabled adult child (DAC) who is ineligible
for SSI/SSP solely due to receipt of either Social Security
benefits as a disabled adult child of a person with a Social
Security account or due to receipt of a COLA to the DAC
benefits, may be income eligible for WAH categorically
needy (CN ((medieal))) health care coverage if disregarding
the SSA DAC benefits and COLA brings countable income
below the CN standards, and the ((elent)) person:

(a) Is eighteen years of age or older;

(b) Remains related to the SSI program through disabil-
ity or blindness;

(c) Lost SSI eligibility on or after July 1, 1988, due
solely to the receipt of DAC benefits from SSA ora COLA to
those benefits; and

(d) Meets the other WAH SSI-related CN medical
requirements.

((3)Chients)) (4) A person is eligible for WAH CN cov-
erage if:

(a) In August 1972, the person received:

(i) Old age assistance (OAA);

(i) Aid to blind (AB);

(iii) Aid to families with dependent children (AFDC); or

(iv) Aid to the permanently and totally disabled (APTD).

(b) The person was entitled to or received retirement,
survivors, and disability insurance (RSDI) benefits; or

(c) The person was ineligible for OAA, AB, AFDC, SSI,
or APTD solely because of the twenty percent increase in
Social Security benefits under P.L.. 92-336.

(5) Persons who stop receiving an SSI cash payment due
to earnings, but still meet all of the other SSI eligibility rules
and have income below the higher limit established by the

Emergency [120]

Washington State Register, Issue 13-20

Social Security Act's Section 1619(b) are eligible for contin-
ued WAH CN medicaid.

((4)) (6) TANF income methodology is used to deter-
mine countable income for children and pregnant women
applying for WAH medically needy (MN) coverage unless
the SSI methodology would be more beneficial to the ((elient:

Fer-easesusing)) person. When using the TANF ((methedel-
ogy—tollowthe family medieal rules-and-allewthe)) income

methodologies, deduct:

(a) A fifty percent earned income disregard described in
WAC 388-450-0170;

(b) Actual child care and dependent care expenses
related to employment; and

(c) Child support actually paid.

AMENDATORY SECTION (Amending WSR 12-20-001,
filed 9/19/12, effective 10/20/12)

WAC 182-512-0900 SSI-related medical—Deeming
and allocation of income. The agency ((erits-autherized
representative)) considers income of financially responsible
persons to determine if a portion of that income must be
regarded as available to other household members.

(1) Deeming is the process of determining how much of
another person's income is counted when determining Wash-
ington apple health (WAH) eligibility of an SSI-related appli-
cant. When income is deemed to the SSI-related applicant
from other household members, that income is considered the
applicant's income. Income is deemed only:

(a) From a nonapplying spouse who lives with the SSI-
related applicant; or

(b) From a parent(s) residing with an SSI-related appli-
cant child.

(2) An allocation is an amount deducted from income
counted in the eligibility determination and considered to be
set aside for the support of a person other than the SSI-related
applicant. When income is allocated to other household
members from the SSI-related applicant(s) or from the appli-
cant's spouse, that income is not counted as income of the
SSl-related applicant.

(3) An SSl-related ((individual)) person applying for
WAH categorically needy (CN) ((medieal)) health care cov-
erage must have countable income at or below the SSI cate-
gorically needy income level (CNIL) described in WAC 182-
512-0010 unless the ((individual)) person is working and
meets all requirements for the health care for workers with
disabilities (HWD) program described in WAC 182-511-
1000 through 182-511-1250.

(4) For WAH institutional or home and community
based waiver programs, use rules described in WAC ((388-
543-14315)) 182-513-1315.

(5) The agency ((er-its—autherizedrepresentative)) fol-
lows rules described in WAC 182-512-0600 through 182-
512-0880 to determine the countable income of an SSI-
related applicant or SSI-related couple.

(6) If countable income of the applicant exceeds the one-
person SSI CNIL prior to considering the income of a nonap-
plying spouse or children, the applicant is not eligible for
WAH CN ((medteal)) health care coverage and the agency
((er-its—autherized-representative)) determines eligibility for
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the WAH medically needy (MN) program. If the countable
income does not exceed the SSI CNIL, see WAC 182-512-
0920 to determine if income is to be deemed to the applicant
from the nonapplying spouse.

(7) If countable income (after allowable deductions) of
an SSl-related couple both applying for medical coverage
exceeds the two-person SSI CNIL, the couple is not eligible
for WAH CN ((medieal)) health care coverage and the
agency ((er-its-—autherizedrepresentative)) determines eligi-
bility for the WAH medically needy (MN) program.

(8) For WAH CN ((medteal)) health care coverage, allo-
cations to children are deducted from the nonapplying
spouse's unearned income, then from their earned income
before income is deemed to the SSI-related applicant. See
WAC 182-512-0820.

(9) For MN medical coverage, allocations to children are
deducted from the income of the SSI-related applicant or
SSI-related applicant couple. See subsection (10) of this sec-
tion to determine the amount of the allocation.

(10) An SSI-related ((individual)) person or couple
applying for WAH MN ((medieal)) health care coverage is
allowed an allocation to a nonapplying spouse, their SSI
recipient spouse or their dependent child(ren) to reduce
countable income before comparing income to the effective
medically needy income level (MNIL) described in WAC
182-519-0050. The agency ((er-its—authorizedrepresenta-
tive)) allocates income:

(a) Up to the effective one-person MNIL to a nonapply-
ing spouse or SSI recipient spouse minus the spouse's count-
able income; and

(b) Up to one-half of the federal benefit rate (FBR) to
each dependent minus each dependent's countable income.
See WAC 182-512-0820 for child exclusions.

(11) A portion of a nonapplying spouse's income may be
deemed to the SSI-related applicant:

(a) See WAC 182-512-0920(5) to determine how much
income is deemed from a nonapplying spouse to the SSI-
related applicant when determining WAH CN eligibility; and

(b) See WAC 182-512-0920(10) to determine how much
income is deemed from a nonapplying spouse to the SSI-
related applicant when determining WAH MN eligibility.

(12) A portion of the income of an ineligible parent or
parents is allocated to the needs of an SSI-related applicant
child. See WAC 182-512-0940 (4) through (7) to determine
how much income is allocated from ineligible parent(s).

(13) ((only) When mcome ((end—resources—actually

)) must be deemed from
((their)) the sponsor ((are)) or sponsors of a noncitizen appli-
cant or recipient, see WAC 182-512-0795 to determine the
amount that must be counted as income((—Fer-aleecationof
neome-froman-aliensponser referte- WAC388-450-01455))

of the noncitizen applicant or recipient.

AMENDATORY SECTION (Amending WSR 12-20-001,
filed 9/19/12, effective 10/20/12)

WAC 182-512-0920 SSI-related medical—Deeming/
allocation of income from nonapplying spouse. The

agency ((erits—authoerizedrepresentative)) considers the

income of financially responsible persons to determine if a

[121]

WSR 13-20-096

portion of that income is available to other household mem-
bers.

(1) A portion of the income of a nonapplying spouse is
considered available to meet the needs of ((ar)) a Washington
apple health (WAH) SSI-related applicant. A nonapplying
spouse is defined as someone who is:

(a) Financially responsible for the SSI-related applicant
as described in WAC 182-506-0010 and 182-512-0960. For
WAH institutional and home and community based waiver
programs, see WAC ((388-513-131+5)) 182-513-1315;

(b) Living in the same household with the SSI-related
applicant;

(¢) Not receiving a needs based payment such as tempo-
rary assistance to needy families (TANF)((5)) or state-funded
cash assistance (SFA); or

(d) Not related to SSI, or is not applying for ((medieal
assistanee)) WAH coverage including spouses receiving SSI.

(2) An ineligible spouse is the spouse of an SSI cash
recipient and is either not eligible for SSI for themselves or
who has elected to not receive SSI cash so that their spouse
may be eligible. An SSI-related applicant who is the ineligi-
ble spouse of an SSI cash recipient is not eligible for WAH
categorically needy (CN) ((medieal)) health care coverage
and must be considered for ((medieal)) health care coverage
under the WAH medically needy (MN) program or for a
modified adjusted gross income-based program if the person
does not receive medicare.

(3) When determining whether a nonapplying spouse's
income is countable, the agency ((er-its-autherized-represen—
tative)):

(a) Follows the income rules described in WAC 182-
512-0600 through ((482-512-6750)) 182-512-0780;

(b) Excludes income described in WAC 182-512-0800
(2) through (10), and all income excluded under federal stat-
ute or state law as described in WAC 182-512-0860.

(c) Excludes work-related expenses described in WAC
182-512-0840, with the exception that the sixty-five dollars
plus one half earned income deduction described in WAC
182-512-0840(2) does not apply;

(d) Deducts any court ordered child support which the
nonapplying spouse pays for a child outside of the home (cur-
rent support or arrears); and

(e) Deducts any applicable child-related income exclu-
sions described in WAC 182-512-0820.

(4) The agency ((et-itsautherized-representative)) allo-
cates income of the nonapplying spouse to nonapplying chil-
dren who reside in the home as described in WAC ((388-475-
0820)) 182-512-0820. Allocations to children are deducted
first from the nonapplying spouse's unearned income, then
from their earned income.

(a) For WAH CN medical determinations, allocations to
children are not allowed out of the income of the SSI-related
applicant, only from the income of the nonapplying spouse.

(b) For WAH MN medical determinations, allocations to
children are allowed from the income of the SSI-related
applicant if the applicant is unmarried.

(5) For WAH SSI-related CN medical determinations, a
portion of the countable income of a nonapplying spouse
remaining after the deductions and allocations described in
subsections (3) and (4) of this section may be deemed to the
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SSI-related applicant. If the nonapplying spouse's countable
income is:

(a) Less than or equal to one-half of the federal benefit
rate (FBR), no income is deemed to the applicant. Compare
the applicant's countable income to the one-person SSI cate-
gorically needy income level (CNIL) described in WAC 182-
512-0010. For health care for workers with disabilities
(HWD) applicants, compare to the one-person HWD stan-
dard described in WAC 182-505-0100 (1)(c).

(b) Greater than one-half of the FBR, then the entire non-
applying spouse's countable income is deemed to the appli-
cant. Compare the applicant's income to the two-person SSI
CNIL. For HWD applicants, compare to the two-person
HWD standard described in WAC 182-505-0100 (1)(c).

(6) When income is not deemed to the SSI-related appli-
cant from the nonapplying spouse per subsection (5)(a):

(a) Allow all allowable income deductions and exclu-
sions as described in chapter 182-512 WAC to the SSI-
related applicant's income; and

(b) Compare the net remaining income to the one-person
SSI CNIL or the one-person HWD standard.

(7) When income is deemed to the SSI-related applicant
from the nonapplying spouse per subsection (5)(b) of this
section:

(a) Combine the applicant's unearned income with any
unearned income deemed from the nonapplying spouse and
allow one twenty dollar general income exclusion to the com-
bined amount.

(b) Combine the applicant's earned income with any
earned income deemed from the nonapplying spouse and
allow the sixty-five dollar plus one half of the remainder
earned income deduction (described in WAC 182-512-
0840(2)) to the combined amount.

(c) Add together the net unearned and net earned income
amounts and compare the total to the two-person SSI CNIL
described in WAC 182-512-0010 or the two-person HWD
standard described in WAC 182-505-0100 (1)(c). If the
income is equal to or below the applicable two-person stan-
dard, the applicant is eligible for WAH CN ((medieal)) health
care coverage.

(8) An SSI-related applicant under the age of sixty-five
who is working at or below the substantial gainful activity
(SGA) level but who is not eligible for WAH CN coverage
under the regular WAH SSI-related program, may be consid-
ered for eligibility under the WAH MN program or under the
HWD program. The SGA level is determined annually by the
Social Security Administration and is posted at: https://
secure.ssa.gov/apps10/poms.nsf/Inx/0410501015.

(9) If the SSI-related applicant's countable income is
above the applicable SSI CNIL standard, the agency or its
authorized representative considers eligibility under the
WAH MN program or under the HWD program if the ((indi-
vidual)) person is under the age of sixty-five and working. An
SSI-related applicant who meets the following criteria is not
eligible for WAH MN coverage and eligibility must be deter-
mined under HWD:

(a) ((*)) The applicant is blind or disabled ((individual
whe-is)) and under the age of sixty-five;

(b) ((Whe)) The applicant has earned income over the
SGA level; and
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(c) The applicant is not receiving a title IT Social Security
cash benefit based on blindness or disability.

(10) For SSI-related WAH MN medical determinations,
a portion of the countable income of a nonapplying spouse
remaining after the deductions and allocations described in
subsections (3) and (4) of this section may be deemed to the
SSI-related applicant. If the nonapplying spouse's countable
income is:

(a) Less than or equal to the effective one-person MNIL
described in WAC 182-519-0050, no income is deemed to
the applicant and a portion of the applicant's countable
income is allocated to the nonapplying spouse's income to
raise it to the effective MNIL standard.

(b) Greater than the effective MNIL, then the amount in
excess of the effective one-person MNIL is deemed to the
applicant. Compare the applicant's income to the effective
one-person MNIL.

(11) When income is not deemed to the SSl-related
applicant from the nonapplying spouse per subsection (10)(a)
of this section:

(a) Allocate income from the applicant to bring the
income of the nonapplying spouse up to the effective one-
person MNIL standard;

(b) Allow all allowable income deductions and exclu-
sions as described in chapter 182-512 WAC to the SSI-
related applicant's remaining income;

(c) Allow a deduction for medical insurance premium
expenses (if applicable); and

(d) Compare the net countable income to the effective
one-person MNIL.

(12) When income is deemed to the SSI-related applicant
from the nonapplying spouse per subsection (10)(b) of this
section:

(a) Combine the applicant's unearned income with any
unearned income deemed from the nonapplying spouse and
allow one twenty dollar general income exclusion to the com-
bined amount;

(b) Combine the applicant's earned income with any
earned income deemed from the nonapplying spouse and
allow the sixty-five dollar plus one half of the remainder
earned income deduction (described in WAC 182-512-
0840(2)) to the combined amount;

(c) Add together the net unearned and net earned income
amounts;

(d) Allow a deduction for medical insurance premium
expenses (if applicable) per WAC 182-519-0100(5); and

(e) Compare the net countable income to the effective
one-person MNIL described in WAC 182-519-0050. If the
income is:

(1) Equal to or below the effective one-person MNIL, the
applicant is eligible for WAH MN ((medieal)) health care
coverage with no spenddown.

(i1) Greater than the effective MNIL, the applicant is
only eligible for WAH MN ((medieat)) health care coverage
after meeting a spenddown liability as described in WAC
182-519-0110.

(13) The ineligible spouse of an SSI-cash recipient
applying for WAH MN coverage is eligible to receive the
deductions and allocations described in subsection (10)(a) of
this section.
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AMENDATORY SECTION (Amending WSR 12-20-001,
filed 9/19/12, effective 10/20/12)

WAC 182-512-0940 SSI-related medical—Deeming
income from an ineligible parent(s) to a child applying for
SSI-related medical. The agency ((er-its—autherizedrepre-
sentative)) considers income of financially responsible per-
sons to determine if a portion of that income must be
regarded as available to other household members.

(1) A portion of the income of a parent(s) is considered
available to the SSI-related applicant child when the child is
age seventeen or younger and the parent(s) is:

(a) Financially responsible for the SSI-related child as
described in WAC ((182-566-601+6(2))) 182-506-0015;

(b) The natural, adoptive, or step-parent of the child,;

(¢) Living in the same household with the child,

(d) Not receiving a needs-based payment such as TANF,
SFA or SSI; and

(e) Not related to SSI or not applying for medical assis-
tance.

(2) If an SSI-related applicant between the ages of eigh-
teen to twenty-one lives with their parents, only consider the
parent's income available to the applicant if it is actually con-
tributed to the applicant. If income is not contributed, count
only the applicant's own separate income.

(3) Income that is deemed to the child is considered as
that child's income.

(4) When determining whether a parent's income is
countable, the agency ((er-its-autherizedrepresentativefol-
lows)):

(a) Follows the income rules described in WAC 182-
512-0600 through ((482-512-6750)) 182-512-0780; and

(b) Excludes income described in WAC 182-512-0800
and 182-512-0840, and all income excluded under a federal
statute or state law as described in WAC 182-512-0860.

(5) When determining the amount of income to be
deemed from a parent(s) to an SSI-related minor child for

Washington apple health (WAH) categorically needy (CN)
and medically needy (MN) coverage, the agency ((erits

autheﬂ-zed—fepfeseﬂfaﬁve)) reduces the parent(s) countable
income in the following order:

(a) Court ordered child support paid out for a child not in
the home;

(b) An amount equal to one half of the federal benefit
rate (FBR) for each SSI-eligible sibling living in the house-
hold, minus any countable income of that child. See WAC
((388-478-6055)) 182-512-0010 for FBR amount;

(c) A twenty dollar general income exclusion;

(d) A deduction equal to sixty-five dollars plus one-half
of the remainder from any remaining earned income of the
parent(s);

(e) An amount equal to the one-person SSI CNIL for a
single parent or the two-person SSI CNIL for a two parent
household;

(f) Any income remaining after these deductions is con-
sidered countable income to the SSI-related child and is
added to the child's own income. If there is more than one
child applying for SSI-related ((medieal)) health care cover-
age, the deemed parental income is divided equally between
the applicant children; and
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(g) The deductions described in this section are deducted
first from unearned income then from earned income unless
they are specific to earned income.

(6) The SSI-related applicant child is also allowed all
applicable income exclusions and disregards described in
chapter ((382-4%5)) 182-512 WAC from their own income.
After determining the child's nonexcluded income, the
agency ((erits-authorizedrepresentative)):

(a) Allows the twenty dollar general income exclusion
from any unearned income;

(b) Deducts sixty-five dollars plus one half of the
remainder from any earned income which has not already
been excluded under the student earned income exclusion
(see WAC 182-512-0820)((=)):_.and

(c) Adds the child's countable income to the amount
deemed from their parent(s). If the combination of the child's
countable income plus deemed parental income is equal to or
less than the SSI CNIL, the child is eligible for SSI-related
WAH CN ((sredieal)) health care coverage.

(7) If the combination of the child's countable income
plus deemed parental income is greater than the SSI CNIL,
the agency ((er-its-autherizedrepresentative)) considers the
child for SSI-related WAH medically needy (MN) coverage.
Any amount exceeding the effective medically needy income
level (MNIL) is used to calculate the amount of the child's
spenddown liability as described in WAC 182-519-0110. See
WAC 182-519-0050 for the current MNIL standards.

AMENDATORY SECTION (Amending WSR 11-24-018,
filed 11/29/11, effective 12/1/11)

WAC 182-512-0960 SSI-related medical—Allocating
income—How the ((department)) agency considers
income and resources when determining eligibility for
((an-individual)) a_person applying for noninstitutional
medicaid when another household member is receiving
institutional medicaid. (1) The ((department)) agency fol-
lows rules described in WAC ((388-543-14315)) 182-513-
1315 for ((anindividual)) a person residing in a medical insti-
tution, approved for a home and community based waiver, or
approved for the Washington apple health (WAH) institu-
tional hospice program. The rules in this section describe
how the ((department)) agency considers household income
and resources when the household contains both institutional
and noninstitutionalized household members.

(2) An institutionalized ((individual)) person (adult or
child) who is not SSI-related may be considered under the
long-term care for families and children programs described
in WAC ((388-505-0230)) 182-514-0230 through ((388-505-
0265)) 182-514-0265.

(3) The ((department)) agency considers the income and
resources of spouses as available to each other through the
end of the month in which the spouses stopped living
together. See WAC ((388-543-1330)) 182-513-1330 and
((388-513-13560)) 182-513-1350 when a spouse is institution-
alized.

(4) The ((department)) agency considers income and
resources separately as of the first day of the month following
the month of separation when spouses stop living together
because of placement into a boarding home (assisted living,
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enhanced adult residential center, adult residential center),
adult family home (AFH), adult residential rehabilitation
center/adult residential treatment facility (ARRC/ARTF), or
division of developmental disabilities-group home (DDD-
GH) facility when:

(a) Only one spouse enters the facility;

(b) Both spouses enter the same facility but have sepa-
rate rooms; or

(c) Both spouses enter separate facilities.

(5) The ((department)) agency considers income and
resources jointly when both spouses are placed in a boarding
home, AFH, ARRC/ARTF, or DDD-GH facility and share a
room.

(6) When determining SSI-related WAH categorically
needy (CN) or medically needy (MN) eligibility for a com-
munity spouse applying for ((medieal)) health care coverage,
the ((department)) agency counts:

(a) The separate income of the community spouse; plus

(b) One half of any community income received by the
community spouse and the institutionalized spouse; plus

(¢) Any amount allocated to the community spouse from
the institutionalized spouse. The terms "community spouse"”
and "institutional spouse" are defined in WAC ((388-543-
1364)) 182-513-1301.

(7) For the purposes of determining the countable
income of a community spouse applying for ((medieal))
health care coverage as described in subsection (6) ((abeve))
of this section, it does not matter whether the spouses reside
together or not. Income that is allocated and actually avail-
able to a community spouse is considered that person's
income.

(8) For the purposes of determining the countable
income of a community spouse or children applying for
((medteal)) health care coverage under modified adjusted
gross income (MAGI)-based family, pregnancy or children's
((medieal)) WAH programs, the ((department)) agency uses
the following rules to determine if the income of the institu-
tionalized person is considered in the eligibility calculation:

(a) When the institutionalized spouse or parent lives in
the same home with the community spouse and/or children,
their income is counted in the determination of household
income following the rules for the medical program that is
being considered.

(b) When the institutionalized spouse or parent does not
live in the same home as the spouse and/or children, only
income that is allocated and available to the household is
counted.

(9) When determining the countable income of a com-
munity spouse applying for ((medteal)) health care coverage
under the WAH MN program, the ((department)) agency
allocates income from the community spouse to the institu-
tionalized spouse in an amount up to the one-person effective
medically needy income level (MNIL) less the institutional-
ized spouse's income, when:

(a) The community spouse is living in the same house-
hold as the institutionalized spouse; ((and))

(b) The institutionalized spouse is receiving home and
community-based waiver or institutional hospice services
described in WAC ((388-515-1565)) 182-515-1505; and
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(c) The institutionalized spouse has gross income of less
than the MNIL.

(10) See WAC ((388-408-6055)) 182-506-0015 for rules
on how to determine medical assistance units for households
that include SSI-related persons. A separate medical assis-
tance unit is always established for ((individuals)) persons
who meet institutional status described in WAC ((388-543-
1320)) 182-513-1320.

WSR 13-20-101
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 13-261—Filed October 1, 2013, 10:05 a.m., effective October 1,
2013, 10:05 a.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: Amend recreational fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-28-61900Q; and amending WAC 232-
28-619.

Statutory Authority for Adoption: RCW 77.04.020,
77.12.045, and 77.12.047.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Rescinds the white sturgeon
retention season in the area upstream of the Wauna power-
lines scheduled to begin October 19. Catch during the first
half of the year was better than expected and the harvest
guideline for the lower Columbia River has been reached.
Catch and release will be allowed. This regulation essentially
allows only sturgeon catch and release in the Columbia River
and adjacent tributaries from the mouth upstream to McNary
Dam, except The Dalles Pool remains open for retention. The
regulation is consistent with Washington state action of July
25 and September 12, 2013. There is insufficient time to
adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: October 1, 2013.

Philip Anderson
Director
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NEW SECTION

WAC 232-28-61900B Exceptions to statewide
rules—Columbia River sturgeon. Notwithstanding the pro-
visions of WAC 232-28-619:

(1) Effective October 19 through December 31, 2013: it
is unlawful to retain white sturgeon caught in those waters of
the Columbia River and the adjacent tributaries from the
Wauna powerline crossing at river mile 40 near Cathlamet
upstream to the sturgeon deadline at Bonneville Dam. Catch
and release is allowed.

(2) Effective immediately until further notice:

a. It is permissible to retain legal-size white sturgeon
caught in those waters of the Columbia River and tributaries
from The Dalles Dam upstream to John Day Dam.

b. Daily possession limit: one white sturgeon.

c. Allowable size limit: 43-54 inches in fork length.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 232-28-61900Q Exceptions to statewide rules—
Columbia River sturgeon. (13-166)

WSR 13-20-105
EMERGENCY RULES
HEALTH CARE AUTHORITY
(Medicaid Program)
[Filed October 1, 2013, 11:00 a.m., effective October 1, 2013, 11:00 a.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: Medicaid expansion rules - Phase 4.7, the
health care authority (HCA) is implementing new regulations
under the federal Patient Protection and Affordable Care Act
in preparation for healthcare reform in Washington state.
This includes the establishment of standalone rules for medi-
cal assistance programs, which are required under 2E2SHB
1738, Laws of 2011, which creates HCA as the single state
agency responsible for the administrations and supervision of
Washington's medicaid program (Washington apple health).

Citation of Existing Rules Affected by this Order:
Amending WAC 182-508-0001.

Statutory Authority for Adoption: RCW 41.05.021.

Other Authority: Patient Protection and Affordable Care
Act (Public Law 111-148); 42 C.F.R. § 431, 435, and 457;
and 45 C.F.R. § 155.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest; and that
state or federal law or federal rule or a federal deadline for
state receipt of federal funds requires immediate adoption of
arule.

Reasons for this Finding: Over the last year the agency
has been working diligently with client advocates and other
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stakeholders in crafting the new rules to implement the provi-
sions of the Affordable Care Act, including the expansion of
medicaid. Although the permanent rule-making process is
nearing completion, the permanent rules could not be adopted
by the October 1, 2013, deadline due in part to not receiving
final federal rules governing this process until this month.
Hence the need for the emergency adoption of these rules,
while the permanent rule-making process is completed.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 2, Amended 1, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 2, Amended 1, Repealed 0.

Date Adopted: October 1, 2013.

Kevin M. Sullivan
Rules Coordinator

NEW SECTION

WAC 182-505-0117 Washington apple health—Eli-
gibility for pregnant minors. (1) A pregnant minor is eligi-
ble for the Washington apple health (WAH) for kids program
if she:

(a) Meets citizenship or immigration status under WAC
182-503-0535;

(b) Meets Social Security number requirements under
WAC 182-503-0115; and

(¢) Meets Washington state residency requirements
under WAC 182-503-0520 and 182-503-0525.

(2) The medical assistance unit (MAU) of a pregnant
minor is the pregnant minor.

(3) There are no income standards and no resource tests
for a pregnant minor to be eligible for WAH for kids.

(4) A noncitizen pregnant minor does not need to meet
the requirements in subsection (1)(a) or (b) of this section to
be eligible for WAH and receive WAH for kids.

(5) The assignment of medical support rights as
described in WAC 182-503-0540 does not apply to pregnant
minors.

(6) A pregnant minor who was eligible for and received
coverage under any WAH program on the last day of preg-
nancy is eligible for extended medical coverage for postpar-
tum care for a minimum of sixty days from the end of her
pregnancy. This extension continues through the end of the
month in which the sixtieth day falls.

(7) A pregnant minor who is covered by WAH for kids
will be automatically enrolled in the WAH for pregnant
women program if she has her nineteenth birthday during her
pregnancy.

Emergency
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AMENDATORY SECTION (Amending WSR 12-19-051, Erip-Filed-an-applicationfor medicaid-coverage-before
filed 9/13/12, effective 10/14/12) Faly 11088-
WAC 182-508-0001 ((Medieal-assistanee-eoverage)) td-Was—reeetvingas-of January 1199 TFitte Hdis-

Washington apple health—Coverage options for adults . e
not ((eevered—underfamily-medieal-programs)) eligible
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(c) Meet the federal disability requirements described in
WAC 182-511-1150;

(d) Have net income that does not exceed the income
standard described in WAC 182-511-1060; and

(e) Are employed full- or part-time (including self-
employment) as described in WAC 182-511-1200.

(4) The agency determines eligibility for WAH long-
term care CN coverage for adults who meet the institutional
status requirements defined in WAC 182-513-1320 under the
following rules:

(a) When the person receives coverage under a MAGI-
based program and needs long-term care services in an insti-
tution, the agency follows rules described in chapter 182-514
WAC;

(b) When the person meets aged. blind, or disabled crite-
ria as defined in WAC 182-512-0050 and needs long-term
care services, the agency follows rules described in:

(1) Chapter 182-513 WAC, for an adult who resides in an
institution; and

(ii) Chapter 182-515 WAC, for an adult who is deter-
mined eligible for WAH home and community-based waiver
services.

(5) The agency determines eligibility for WAH noninsti-
tutional CN or medically needy (MN) health care coverage
for an adult who resides in an alternate living facility under

provides information on eligibility determinations for adults
who:

(a) Need a determination of eligibility on the basis of
being aged, blind, or disabled;

(b) Need a determination of eligibility based on the need
for long-term institutional care or home and community-
based services:

(c) Are excluded from coverage under a modified

rules described in WAC 182-513-1305.

(6) The agency determines eligibility for WAH-CN cov-
erage under institutional rules described in chapters 182-513
and 182-515 WAC for an adult who:

(a) Has made a voluntary election of hospice services;

(b) Is not otherwise eligible for noninstitutional CN or
MN health care coverage or for whom hospice is not included
in the benefit service package available to the person; and

adjusted gross income (MAGI)-based program as referenced
in WAC 182-503-0510 on the basis of medicare entitlement;

(c) Meets the aged, blind, or disabled criteria described
in WAC 182-512-0050.

(d) Are not eligible for health care coverage under chap-

ter 182-505 WAC due to citizenship or immigration require-
ments; or

(e) Are not eligible for health care coverage under chap-

(7) The agency uses the following rules to determine eli-

gibility for an adult under the WAH-MN program:
(a) Noninstitutional WAH-MN is determined under
chapter 182-519 WAC for an adult with countable income

ter 182-505 WAC due to income which exceeds the applica-

that exceeds the applicable CN standard; and

ble standard for coverage.

(2) The agency determines eligibility for Washington

apple health (WAH) noninstitutional categorically needy

(b) WAH-MN long-term care coverage is determined
under WAC 182-514-0255 for an adult age nineteen or
twenty who:

(CN) coverage under chapter 182-512 WAC for an adult who
is age sixty-five or older, or who meets the federal blind or

(1) Meets institutional status requirements described in
WAC 182-513-1320;

disabled criteria of the federal SSI program, and:

a) Meets citizenship/immigration, residency, and Social
Security number requirements as described in chapter 182-
503 WAC: and

(b) Has CN countable income and resources that do not
exceed the income and resource standards in WAC 182-512-
0010.

(3) The agency determines eligibility for WAH health

(>i1) Does not meet blind or disabled criteria described in
WAC 182-512-0050; and

(ii1) Has countable income that exceeds the applicable
CN standard.

(c) WAH-MN long-term care coverage is determined
under WAC 182-513-1395 for an aged. blind, or disabled
adult who resides in an institution and has countable income
that exceeds the special income level (SIL).

care for workers with disabilities (HWD) CN coverage for
adults who meet the requirements described in WAC 182-

(8) An adult is eligible for WAH-MN coverage when he
or she:

511-1050, as follows:
(a) Are age sixteen through sixty-four;

(b) Meet citizenship/immigration, residency, and Social

Security number requirements as described in chapter 182-
503 WAC;

[127]

(a) Meets citizenship/immigration, residency, and Social

Security number requirements as described in WAC 182-
503-0505;

(b) Has MN countable income that does not exceed the
effective MN income standards in WAC 182-519-0050, or
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meets the excess income spenddown requirements in WAC
182-519-0110;

(c) Meets the countable resource standards in WAC 182-
519-0050; and

(d) Is sixty-five years of age or older or meets the blind
or disabled criteria of the federal SSI program.

(9) WAH-MN coverage is available for an aged, blind,
or disabled ineligible spouse of an SSI recipient. See WAC
182-519-0100 for additional information.

(10) An adult who does not meet citizenship or alien sta-
tus requirements described in WAC 182-503-0535 may be
eligible for the WAH alien emergency medical program as
described in WAC 182-507-0110.

(11) An adult is eligible for the state-funded medical care
services (MCS) program when he or she meets the require-
ments under WAC 182-508-0005.

(12) A person who is entitled to medicare is eligible for
coverage under a medicare savings program or the state-
funded buy-in program when he or she meets the require-
ments described in chapter 182-517 WAC.

NEW SECTION

WAC 182-526-0102 Coordinated appeals process
with the Washington health benefits exchange. (1) The
health care authority (HCA) coordinates with the Washington
state health benefits exchange (HBE) to ensure a seamless
appeal process for determinations related to eligibility for
Washington apple health (WAH) when the modified adjusted
gross income (MAGI) methodology is used as described in
WAC 182-509-0305.

(2) An applicant, recipient, or an authorized representa-
tive of an applicant or recipient may request a WAH hearing:

(a) By telephone;

(b) By mail (which should be sent to Health Care
Authority, P.O. Box 45504, Olympia, WA 98504-5504);

(¢) In person;

(d) By facsimile transmission;

(e) By e-mail; or

(f) By any other commonly available electronic means.

(3) When an applicant or recipient appeals an HBE
determination of eligibility for health insurance premium tax
credits (HIPTC) or cost-sharing reductions with HBE and
also requests a hearing with the health care authority related
to WAH eligibility, the ALJ will not require the applicant or
recipient to submit information to the ALJ that the applicant
or recipient previously submitted to HBE.

(4) If an applicant or recipient submits to HBE a request
for a hearing related to WAH eligibility, the ALJ will accept
the date HBE received the request for the hearing as the date
filed for the purposes of timeliness standards and will treat it
as a valid hearing request.

(5) If the applicant or recipient appeals only the determi-
nation related to WAH eligibility, subsection (3) of this sec-
tion does not apply.
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