Washington State Register, Issue 14-12

WSR 14-11-038
PERMANENT RULES
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CLEAN AIR AGENCY
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Effective Date of Rule: September 2, 2014.

Purpose: Remove "asphalt shingles" as a suspect asbes-
tos-containing material (ACM); summarize asbestos sam-
pling requirements in 40 C.F.R. 763.86; clarify that part of all
of the notice of intent (NOI) waiting period and project fee
may be waived for demolition of abandoned structures; clar-
ify that standard asbestos project work practices require man-
ual removal methods unless approved by the Spokane
Regional Clean Air Agency (SRCAA); add procedures for
loose vermiculite containing one percent or less asbestos;
clarify that when alternate work plans are prepared, the pro-
cedures and requirements in the plan must be followed; clar-
ify that trenchless pipe bursting of asbestos cement pipe is
prohibited; reduce the waiting period and a reduced fee for
small asbestos projects; and allow refunds for overpayments.

Citation of Existing Rules Affected by this Order:
Amending SRCAA Regulation I, Article IX and Section
10.09.

Statutory Authority for Adoption: RCW 70.94.141(1),
70.94.380(2).

Other Authority: Chapter 70.94 RCW, 42 U.S.C. 7401 et
seq., 42 U.S.C. 7412.

Adopted under notice filed as WSR 14-05-009 on Febru-
ary 6, 2014.

Changes Other than Editing from Proposed to Adopted
Version: A nonsubstantive change was made. Section num-
bers were reassigned.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 9, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
9, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: May 1, 2014.

Matt Holmquist
Compliance Administrator

ARTICLE IX - ASBESTOS CONTROL STANDARDS

AMENDATORY SECTION

The following article of SRCAA Regulation I is
amended:

Article IX — Asbestos Control Standards
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ARTICLE IX - ASBESTOS CONTROL STANDARDS

SECTION 9.01 PURPOSE

The Board of Directors of the Spokane Regional Clean
Air Agency recognizes that airborne asbestos is a serious
health hazard. Asbestos fibers released into the air can be
inhaled and cause lung cancer, pleural mesothelioma, perito-
neal mesothelioma or asbestosis. The Board of Directors has
adopted this regulation to control asbestos emissions primar-
ily resulting from asbestos projects, renovation projects, and
demolition projects in order to protect the public health.

SECTION 9.02 DEFINITIONS

A. AHERA Building Inspector means a person who has
successfully completed the training requirements for a build-
ing inspector established by United States Environmental
Protection Agency (EPA) Asbestos Model Accreditation
Plan: Interim Final Rule (40 CFR Part 763, Appendix C to
Subpart E) and whose certification is current.

B. AHERA Project Designer means a person who has
successfully completed the training requirements for an
abatement project designer established by EPA Asbestos
Model Accreditation Plan: Interim Final Rule (40 CFR Part
763, Appendix C to Subpart E) and whose certification is cur-
rent.

C. Asbestos means the asbestiform varieties of actino-
lite, amosite (cummingtonite-grunerite), tremolite, chrysotile
(serpentinite), crocidolite (riebeckite), or anthophyllite.

D. Asbestos-Containing Material (ACM) means any
material containing more than one percent (1%) asbestos as
determined using the method specified in the EPA publica-
tion, Method for the Determination of Asbestos in Building
Materials, EPA/600/R-93/116, July 1993 or a more effective
method as approved or required by EPA. It includes all loose
vermiculite (e.g., vermiculite attic insulation, vermiculite
block fill) and any material presumed to be asbestos-contain-
ing.

E. Asbestos-Containing Waste Material (ACWM)
means any waste that contains or is contaminated with asbes-
tos-containing material ((;exeept-fornenfriable-asbestos-
eontaining roofingthat remainsnenfriable)). Asbestos-con-
taining waste material includes asbestos-containing material
that has been removed from a structure, disturbed, or deterio-
rated in a way that it is no longer an integral part of the struc-
ture or component, asbestos waste from control equipment,
materials used to enclose the work area during an asbestos
project, asbestos-containing material collected for disposal,
asbestos-contaminated waste, debris, containers, bags, pro-
tective clothing, or high efficiency particulate air (HEPA) fil-
ters. Asbestos-containing waste material does not include
samples of asbestos-containing material taken for testing or
enforcement purposes.

F. Asbestos Project means any activity involving the
abatement, renovation, demolition, removal, salvage, clean-
up or disposal of asbestos-containing material, or any other
action or inaction that disturbs or is likely to disturb any
asbestos-containing material. It includes the removal and dis-
posal of asbestos-containing material or asbestos-containing
waste material. It does not include the application of duct
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tape, rewettable glass cloth, canvas, cement, paint, or other
non-asbestos materials to seal or fill exposed areas where
asbestos fibers may be released ((rer-dees-itineladenenfria-
ble-asbestes-containingroofing-material-that-will net beren-
dered-friable)).

G. Asbestos Survey means a written report resulting
from a thorough inspection performed pursuant to Section
9.03 of this Regulation.

H. Asphalt Shingles means asphalt roofing in shingle
form, composed of glass felt or felts impregnated and coated

on both sides with asphalt, and surfaced on the weather side

with mineral granules. Some asphalt shingle styles are com-
monly referred to as three-tab shingles.

L. Competent Person means a person who is capable of
identifying asbestos hazards and selecting the appropriate
asbestos control strategy, has the authority to take prompt
corrective measures to eliminate the hazards, and has been
trained and is currently certified in accordance with the stan-
dards established by the Washington State Department of
Labor and Industries, the federal Occupational Safety &
Health Administration, or the United States Environmental
Protection Agency (whichever agency has jurisdiction).

J _Component means any equipment, pipe, structural
member, or other item or material.

(()) K. Contiguous means touching or adjoining.

((F—Compenent-means—any-equipment—pipe,—struetaral
member;-or-otheritemor-material:))

((k)) L. Controlled Area means an area to which only
certified asbestos workers, representatives of the Agency, or
other persons authorized by the Washington Industrial Safety
and Health Act (WISHA), have access.

((5)) M. Demolition means wrecking, razing, leveling,
dismantling, or burning of a structure, making the structure
permanently uninhabitable or unusable in part or whole. It

includes any related handling operations. ((Pursuant-te-the
EI | National Emission Standards_for Hazard

Adr-Pelutants- (INESHAPR),40-CER Part-61;,-Subpart M;1)) It

also includes moving a structure (except a mobile home

which remains intact) and wrecking or taking out of any load-
supporting structural member (except in an owner-occupied,

single-family residence) ((ef-a—faectlitytogetherwithany
related-handling-operations-and-ineladesmeving-afaeility)).

((M)) N. Disposal Container means a carton, bag, drum,

box, or crate designed for the purpose of safely transporting
and disposing of asbestos-containing waste material.
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O. Friable Asbestos-Containing Material means asbes-
tos-containing material that, when dry, can be crumbled, pul-

verized, or reduced to powder by hand pressure or by the
forces expected to act upon the material in the course of dem-
olition, renovation, or disposal. Each of these descriptions is
separate and distinct, meaning the term includes asbestos-
containing material that, when dry, can be:

1. Crumbled by hand pressure or by the forces expected
to act upon the material in the course of renovation, demoli-
tion, or disposal;

2. Pulverized by hand pressure or by the forces expected
to act upon the material in the course of renovation, demoli-
tion, or disposal; or

3. Reduced to powder by hand pressure or by the forces
expected to act upon the material in the course of renovation,
demolition, or disposal).

Such materials include, but are not limited to, thermal
system insulation, surfacing material, Nicolet roofing paper
and similar asbestos papers, and cement asbestos products.

P. Homogeneous Area means an area of surfacing mate-
rial, thermal system insulation material, or a miscellaneous
material that is uniform in color or texture. Unless approved
otherwise by SRCAA, rubble piles, debris piles, ash, soil, and
similar materials are not homogeneous areas.

(®) Q. Leak-Tight Container means a dust-tight and
liquid tight disposal container, at least 6-mil thick, that
encloses asbestos-containing waste material and prevents
solids or liquids from escaping or spilling out. Such contain-
ers may include sealed plastic bags, metal or fiber drums, and
sealed polyethylene plastic.

(Q)) R. Nonfriable Asbestos-Containing Material
means asbestos-containing material that is not friable
(e.g.((3)) when dry, cannot be crumbled, pulverized, or
reduced to powder by hand pressure or by the forces expected
to act on the material in the course of demolition, renovation,
or disposal).

((R)) S. Nonfriable Asbestos-Containing Roofing means
an asbestos-containing roofing material where all of the fol-
lowing apply:

1. The roofing is a nonfriable asbestos-containing mate-
rial;

2. The roofing is in good condition and is not peeling,
cracking, or crumbling;

3. The roofing binder is petroleum-based and asbestos
fibers are suspended in that base with individual fibers still
encapsulated; and

4. The roofing binder exhibits enough plasticity to pre-
vent the release of asbestos fibers in the process of removing
and disposing of it.

(®)) T. Owner-Occupied, Single-Family Residence
means any non-multiple unit building containing space for
uses such as living, sleeping, preparation of food, and eating
that is used by one family who owns the property as their
domicile (permanent and primary residence) both prior to and
after renovation or demolition, and can demonstrate such to
the Agency upon request (e.g.((5)) utility bills). This term
includes houses, mobile homes, trailers, detached garages,
outbuildings, houseboats, and houses with a "mother-in-law
apartment" or "guest room". This term does not include rental
property, multiple unit buildings (e.g.((5)) duplexes and con-
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dominiums with two or more units) or multiple-family units,
nor does this term include any mixed-use building (e.g.((5)) a
business being operated out of a residence), structure, or
installation that contains a residential unit. This term does not
include structures used for structural fire training exercises
(Regulation I, Article VI, Section 6.01 and 40 CFR Part 61,
Subpart M), structures previously subject to the federal
asbestos NESHAP (40 CFR Part 61, Subpart M), structures
that are part of a larger installation (e.g., military base, com-
pany housing, apartment complex, housing complex., institu-

WSR 14-11-038

be analyzed as a composite sample for determining if it is an
asbestos-containing material.

AD (€). Waste Generator means any owner or owner's
agent that generates, produces, or is in part or whole, respon-
sible for an activity that results in asbestos-containing waste
material.

AE ((B)). Workday means Monday through Friday 8:00
a.m. to 4:30 p.m. excluding legal holidays observed by the

Agency. For purposes of filing a notification or notification
amendment via SRCAA's website pursuant to Section 9.04,

tion, industrial operation, etc.), or government ordered demo-

and unless specified otherwise on SRCAA's website, a work-

litions.

((F)) U. Owner's Agent means any person who leases,
operates, controls, or is responsible for an asbestos project,
renovation, demolition, or property subject to Article IX of
this Regulation. It also includes the person(s) submitting a
notification pursuant to Section 9.04 of this Regulation and/
or performing the asbestos survey.

((®)) V. Person means any individual, firm, public or
private corporation, association, partnership, political subdi-
vision, municipality, or government agency.

((3)) W. Renovation means altering a structure or com-
ponent in any way, other than demolition.

(W) X. Structure means something built or con-
structed, in part or in whole. Examples include, but are not
limited to, the following in part or in whole: houses, garages,
commercial buildings, mobile homes, bridges, "smoke"
stacks, pole-buildings, canopies, lean-tos, and foundations.
This term does not include normally mobile equipment (e.g.,
cars, recreational vehicles, boats, etc.).

(%)) Y. Surfacing Material means material that is
sprayed-on, troweled-on, or otherwise applied to surfaces
including, but not limited to, acoustical plaster on ceilings,
paints, fireproofing material on structural members, or other
material on surfaces for decorative purposes.

((¥)) Z. Suspect Asbestos-Containing Material means
material that has historically contained asbestos including,

but not limited to, surfacing material, thermal system insula-
tion, roofing material (excluding asphalt shingles), fire barri-
ers, gaskets, flooring material, and cement siding. Suspect
asbestos-containing material must be presumed to be asbes-
tos-containing material unless demonstrated otherwise
(e.g.((3)) as determined using the method specified in the
EPA publication, ((Methodfor-the Determination-of-Asbes-
tos-inBuilding Materials)) Method for the Determination of
Asbestos in Building Materials, EPA/600/R-93/116, July
1993(G)).

((£)) AA. Thermal System Insulation (TSI) means mate-
rial applied to pipes, fittings, boilers, tanks, ducts, or other
structural components to prevent heat loss or gain.

AB ((4)). Visible Emissions means any emissions that
are visually detectable without the aid of instruments. The
term does not include condensed uncombined water vapor.

AC ((B)). Wallboard System means joint compound and
tape specifically applied to cover nail holes, joints and wall
corners. It does not mean "add on materials" such as sprayed
on materials, paints, textured ceilings or wall coverings. A
wallboard system where joint compound and tape have
become an integral system (40 CFR Part 61 FRL4821-7) may

[3]

day means any day of the week and any time of the day.

Reviser's note: The typographical errors in the above material
occurred in the copy filed by the Spokane Regional Clean Air Agency and
appear in the Register pursuant to the requirements of RCW 34.08.040.

SECTION 9.03 ASBESTOS SURVEY REQUIREMENTS

A. Except as provided for in Section 9.03.F of this Reg-
ulation, it shall be unlawful for any person to cause or allow
any renovation, demolition, or asbestos project unless the
property owner or the owner's agent first obtains an asbestos
survey, performed by an AHERA building inspector.

B. Asbestos Survey Procedures.

1. An asbestos survey must consist of a written report
resulting from a thorough inspection performed by an
AHERA building inspector. The AHERA building inspector
must use the procedures in EPA regulations 40 CFR 763.86
or an alternate asbestos survey method pursuant to Section
9.03.F.3 of this Regulation. The inspection, and resulting
asbestos survey report, must be performed to determine
whether materials, components, or structures to be worked
on, renovated, removed, disturbed, impacted, or demolished
(including materials on the outside of structures) contain
asbestos.

2. Except as provided for in Section 9.03.F of this Regu-

lation, only an AHERA building inspector may determine, by
performing an asbestos survey, that a material is not a suspect
asbestos-containing material and that a suspect asbestos-con-

taining material does not contain asbestos.
3. The required number of bulk asbestos samples must be

collected per the sampling procedures detailed in EPA regu-
lations 40 CFR Part 763.86 and analyzed pursuant to this
Article to determine that suspect asbestos-containing mate-
rial does not contain asbestos.

a. An AHERA building inspector shall collect, in a sta-
tistically random manner, a minimum of three bulk samples
from each homogeneous area of any surfacing material that is
not assumed to be asbestos-containing material, and shall col-
lect the samples as follows:

1. At least three (3) bulk samples shall be collected from
each homogeneous area that is 1,000 square feet or less.

ii. At least five (5) bulk samples shall be collected from
each homogeneous area that is greater than 1,000 square feet
but less than or equal to 5,000 square feet.

iii. At least seven (7) bulk samples shall be collected
from each homogeneous area that is greater than 5,000 square
feet.

b. Except as provided for in 40 CFR 763.86 (b)(2)-(4). an

AHERA building inspector shall collect, in a statistically ran-
dom manner, at least three (3) bulk samples from each homo-
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geneous area of thermal system insulation that is not assumed
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surfacing material, thermal system insulation, or miscella-

to be asbestos-containing material.

c. An AHERA building inspector shall collect, in a man-
ner sufficient to determine whether material is asbestos-con-
taining material or not asbestos-containing material, at least
two (2) bulk samples from each homogeneous area of any
miscellaneous material that is not assumed to be asbestos-

neous material;

h. Identify materials presumed to be asbestos-containing
material;

i. Exact location where each bulk asbestos sample was
taken (e.g., schematic and/or other detailed description suffi-
cient for any person to match the material(s) sampled and

containing material.

d. Bulk samples must be analyzed by laboratories
accredited by the National Institute of Standards and Tech-
nology's (formerly the National Bureau of Standards)
National Voluntary Laboratory Accreditation Program
(NVLAP) or an equivalent standard approved by SRCAA.
Except for wallboard systems as defined in Section 9.02.AC,

bulk samples shall not be composited for analysis.

e. Bulk samples shall be analyzed for asbestos content by
polarized light microscopy (PLM) using the method specified

in the EPA publication, Method for the Determination of
Asbestos in Building Materials, EPA/600/R-93/116, July
1993 or a more effective method as approved or required by
EPA.
(@ . . . 03 .
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C. Asbestos Survey Report.

These requirements apply to asbestos surveys, regardless
of when they were performed. Except where additional infor-
mation is required pursuant to EPA Regulation 40 CFR Part
763.85, asbestos surveys shall contain, at a minimum, all of
the following information:

1. General Information.

a. Date that the inspection was performed;

b. AHERA Building Inspector signature, certification
number, date certification expires, and name and address of
entity providing AHERA Building Inspector certification;

c. Site address(es)/location(s) where the inspection was
performed;

d. Description of the structure(s)/area(s) inspected (e.g.,
use, approximate age and approximate outside dimensions);

e. The purpose of the inspection (e.g., pre-demolition
asbestos survey, renovation of 2nd floor, removal of acousti-
cal ceiling texturing due to water damage, etc.), if known;

f. Detailed description of any limitations of the asbestos
survey (e.g., inaccessible areas not inspected, survey limited
to renovation area, etc.);

g. Identify and describe all homogeneous areas of sus-
pect asbestos-containing materials ((and-theirlocations)),
except where limitations of the asbestos survey identified in
Section 9.03.C.1.f (paragraph above) prevented such identifi-
cation and include whether each homogeneous material is

Permanent
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tested to the material(s) on site);

j- Complete copy of the laboratory report for bulk asbes-
tos samples analyzed, which includes all of the following:

1) Laboratory name, address and NVLAP certification
number;

2) Bulk sample numbers;

3) Bulk sample descriptions;

4) Bulk sample results showing asbestos content; and

5) Name of the person at the laboratory that performed
the analysis.

2. Information Regarding Asbestos-Containing Materi-
als (including those presumed to contain asbestos).

a. Describe the color of each asbestos-containing mate-

rial;

b. Identify the location of each asbestos-containing
material within a structure, on a structure, from a structure, or
otherwise associated with the project (e.g.((5)) schematic and/
or other detailed description); ((and))

c. Provide the approximate quantity of each asbestos-
containing material (generally in square feet or linear
feet)((-)).and

d. Describe the condition of each asbestos-containing
material (e.g. good, damaged). If the asbestos-containing
material is damaged, describe the general extent and type of
damage (e.g., flaking, blistering, crumbling, water damage,

fire damage).
D. Asbestos Survey Posting.

Except as provided for in Section 9.03.F of this Regula-
tion, a complete copy of an asbestos survey ((shalt) must be
posted by the property owner or the owner's agent in a readily
accessible and visible area ((at-the-werksite)) at all times for
inspection by SRCAA and all persons at the work site. This
applies even when the asbestos survey performed by ((3)) an
AHERA Building Inspector ((determines)) states there are no
(C )) asbestos-containing materials in the work area((;

i ite)). During demo-
lition, if it is not practical to post the asbestos survey, it must
be readily accessible and made readily available for inspec-
tion by SRCAA and all persons at the demolition site.

E. Asbestos Survey Retention.

The property owner, owner's agent, and the AHERA
building inspector that performed the asbestos survey (when
the asbestos survey has been performed by an AHERA build-
ing inspector), shall retain a complete copy of the asbestos
survey for at least 24 months from the date the inspection was
performed and provide a copy to the Agency upon request.

F. Exceptions.

1. Owner-Occupied, Single-Family Residence Renova-
tion Performed by the Owner-Occupant.

For renovation of an owner-occupied, single-family res-
idence performed by the owner-occupant, an asbestos survey
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is not required. An owner-occupant's assessment for the pres-
ence of asbestos-containing material prior to renovation of an
owner-occupied, single-family residence is adequate. A writ-
ten report is not required.

2. Presuming Suspect Asbestos-Containing Materials are
Asbestos-Containing Materials.

It is not required that an AHERA building inspector
evaluate (e.g.((5)) sample and test) any material presumed to
be asbestos-containing material. If material is presumed to be
asbestos-containing material, this determination shall be
posted by the property owner or the owner's agent in a readily
accessible and visible area at the work site for all persons at
the work site. The determination shall include a description,
approximate quantity, and location of presumed asbestos-
containing material within a structure, on a structure, from a
structure, or otherwise associated with the project. The prop-
erty owner, owner's agent, and the person that determined
that material would be presumed to be asbestos-containing
material, shall retain a complete copy of the written determi-
nation for at least 24 months from the date it was made and
shall provide a copy to the Agency upon request. Except for
Section 9.03.A-E, all other requirements of this Regulation
remain in effect.

3. Alternate Asbestos Survey.

A written alternate asbestos survey method shall be pre-
pared and used on occasions when conventional sampling
methods required in EPA regulations 40 CFR 763.86 cannot
be exclusively performed (all other asbestos survey require-
ments in Section 9.03 of this Regulation apply). For example,
conventional sampling methods may not be possible on fire
damaged buildings or portions thereof((5)) (e.g. when materi-
als are not intact or homogeneous areas are not identifiable).
Conventional sampling methods shall not be used for rubble
or debris piles, and ash or soil unless approved otherwise in
writing by the Agency((;beeause-they-are-notstructures-with
intactmaterials-and-identifiable homegeneeus-areas)). If con-
ventional sampling methods cannot exclusively be used and
material is not presumed to be asbestos-containing material,
((&)) alternate asbestos survey methodology ((may)) must be
used alone or, when possible, in combination with conven-
tional survey methodology. An alternate asbestos survey
methodology typically includes random sampling according
to a grid pattern (e.g.((;)) random composite bulk samples at
incremental 1' depths from 10" x 10' squares of a debris pile),
but is not limited to such. An illustration of how the princi-
ples of such sampling techniques are applied can be found in
the EPA publication, Preparation of Soil Sampling Proto-
cols: Sampling Techniques & Strategies, EPA/600/R-92/128,
July 1992.

4. Demolition by Fire Fighting Instruction Fires.

Pursuant to RCW 52.12.150(6), asbestos surveys need
not be performed by an AHERA Building Inspector. How-
ever, pursuant to Section 9.04.A.((6)) 7.f of this Regulation,
the project fee referenced in Section 10.09 and specified in
the fee schedule is waived for any demolition performed in
accordance with RCW 52.12.150(6), where the good faith
inspection referred to in RCW 52.12.150(6) is an asbestos
survey performed by an AHERA Building Inspector, as
required in Section 9.03.A-E of this Regulation.

[51]
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5. Underground Storage Tanks.

An asbestos survey is not required prior to renovation or
demolition of an underground storage tank. However, if sus-
pect asbestos-containing material is identified during the ren-
ovation or demolition of an underground storage tank, work
shall cease until it is determined pursuant to Section 9.03((-B
and-€)) of this Regulation whether or not the suspect asbes-
tos-containing material is asbestos-containing material. All
other requirements of this Regulation remain in effect.

Reviser's note: The typographical error in the above material occurred
in the copy filed by the Spokane Regional Clean Air Agency and appears in
the Register pursuant to the requirements of RCW 34.08.040.

SECTION 9.04 NOTIFICATION (PERMIT) REQUIREMENTS

A. General Requirements.

Except as provided for in Section 9.04.A.((6-¢))7, it shall
be unlawful for any person to cause or allow any work on an
asbestos project or demolition unless a complete notification,
including the required fee and any additional information
requested by the Control Officer or his/her authorized repre-
sentative, has been submitted to the Agency, in accordance
with the notification waiting period requirements in Article
X, Section 10.09 of this Regulation. Unless otherwise
approved or required by SRCAA, the notification must be
submitted by the property owner or owner's agent on
approved forms through the Agency's website or submitted at
the Agency's place of business in person or via U.S. mail.
Notifications will not be accepted if the earliest project start
date is greater than 365 days from the date of submittal.

1. When the Notification Waiting Period Begins.

The notification waiting period shall begin on the work-
day a complete notification is received by the Agency and
shall end after the notification waiting period in Section
10.09 has passed (e.g., The notification waiting period for a
notification submitted at the Agency's place of business after
4:30 p.m. on a Friday shall not begin until the following
Monday, provided Monday is not a holiday observed by the
Agency. A 10-day notification period means work on an
asbestos project or demolition can begin on day 11.). A noti-
fication is considered complete when all information
requested on the notification, including the required fee and
any additional information requested by the Control Officer
or his/her authorized representative, is received by the
Agency. The notification waiting period shall not begin for
incomplete notifications (e.g., unpaid fees, notifications
where the asbestos project start date and/or completion date
and/or demolition start date is listed as "To Be Determined",
when types and quantities of asbestos to be removed are
unknown, etc.).

2. Project Duration.

The duration of an asbestos project shall be commensu-
rate with the amount of work involved. The duration of the
project may take into account applicable scheduling limita-
tions (e.g.((5)) asbestos removal that needs to be done in
phases, based on scheduling limitations determined by the

property owner) ((previded-seheduling limitations—ean-be
pfeﬂéedﬁﬂ—wmrg—te—fhe—eeimel—gﬁﬁeer—er—hrs%her—at&he-
rized-representative-upon—request)). The daily asbestos proj-

ect work schedule must be provided by the owner or owner's
agent to the Agency upon request.
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3. Multiple Asbestos Projects or Demolitions.

Notification for 5 or fewer structures may be filed by a
property owner or owner's agent on one form if all the follow-
ing criteria are met:

a. The notification applies only to asbestos projects or
demolitions on contiguous real properties having the same
owner or real properties with the same owner separated only
by a public right-of-way (e.g.((;)) alley or roadway).

b. The work will be performed by the same abatement
and/or demolition contractor.

c¢. The notification includes the specific site address for
each structure. Where a specific site address isn't available
for each structure (e.g.((5)) at a large commercial ((faetity))
site with multiple structures), provide a detailed description/
location for each structure.

d. The notification includes the amount and type of
asbestos-containing material associated with each structure
and indicates which structures will be demolished.

4. Notification Expiration.

Notifications are valid for no more than 365 days from
the earliest original notification start date. A new notification
shall be submitted to the Agency for work to be performed
beginning or continuing more than 365 days from the earliest
original notification start date and shall be accompanied by
the appropriate nonrefundable fee as ((setferth)) referenced
in Section 10.09 of this Regulation and as specified in the fee
schedule. SRCAA may revoke a notification for cause (e.g.
providing any false material statement, representation, or cer-
tification). Reason(s) for revocation shall be provided to the
owner or owner's agent. If a notification is revoked, a new
notification shall be submitted with the appropriate non-

refundable fee pursuant to this Regulation and SRCAA's fee
schedule.

5. Notification Posting ((ReeerdKeeping)).

((&)) A copy or printout of the notification((;)) and all
amendments to the notification((;and-the-complete-asbestoes
survey-shall-be-made-available-for-inspeetion must be posted

by the property owner or the owner's agent in a readily acces-
sible and visible area at all times for inspection by SRCAA
and all persons at the asbestos project or demolition site.
During demolition, if it is not practical to post the asbestos
survey, it must be readily accessible and made readily avail-
able for inspection by SRCAA and all persons at the demoli-
tion site.

6. Notification Retention

((b—Thepreperty-owner-and-owner's-agent-shall retaina

¢ all ot Feati o & | )

i -)) The
property owner and owner's agent (including the person that
filed the notification), shall retain a complete copy of all noti-
fication records for at least 24 months from the date the noti-
fication was filed with the Agency and provide a copy to the
Agency upon request.

((6)) 1. Notification Exceptions.

a. Asbestos Project Thresholds.

Notification is not required for asbestos projects involv-
ing less than 10 linear feet or 48 square feet (per structure, per
calendar year) of any asbestos-containing material. Owners
and/or owner's agents must file notification once the 10 linear
feet or 48 square feet has been reached on any asbestos proj-

Permanent
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ect or multiple asbestos project (per structure, per calendar
year).

b. Nonfriable Asbestos-Containing Materials: Caulking,
Window-Glazing, Roofing.

Except for nonfriable roofing removed in accordance
with Section 9.08.B (Leaving Nonfriable Asbestos-Contain-
ing Roofing Material in Place During Demolition) or Section
9.08.C (Exception for Hazardous Conditions), ((3N))notifica-
tion is not required for removal and disposal of the following
nonfriable asbestos-containing materials: caulking, window-
glazing, or roofing (roofing used on roofs versus other appli-
cations). All other asbestos project and demolition require-
ments remain in effect except as provided by Article IX.

¢. Owner-Occupied, Single-Family Residences.

For an asbestos project involving an owner-occupied,
single-family residence performed by someone other than the
resident owner (e.g.((5)) an asbestos removal contractor), it
shall be the responsibility of the person performing the asbes-
tos project to submit a complete notification, including the
required fee and any additional information requested by the
Control Officer or his/her authorized representative, to the
Agency, in accordance with the notification waiting period
requirements in Article X, Section 10.09 of this Regulation.
The notification must be submitted by the owner's agent on
approved forms. All other asbestos project and demolition
requirements remain in effect except as provided by Article
IX.

d. Underground Storage Tanks.

Notification is not required for demolition of under-
ground storage tanks with no asbestos. All other asbestos
project and demolition requirements remain in effect except
as provided by Article IX.

e. Demolition of Structures With a Projected Roof Area
<120 Square Feet.

Notification is not required for demolition of structures
with a projected roof area less than or equal to 120 square
feet, unless asbestos-containing material is present. If asbes-
tos-containing material is present, asbestos project notifica-
tion requirements apply. All other requirements remain in
effect except as provided by Article IX.

f. Demolition by Fire Fighting Instruction Fires.

The notification fee in ((Seetien10:09)) the fee schedule
is waived for any demolition (when the notification project
type is for asbestos removal and demolition or the notifica-
tion project type is demolition with no asbestos removal) per-
formed in accordance with RCW 52.12.150(6), where the
good faith inspection referred to in RCW 52.12.150(6) is an
asbestos survey performed by an AHERA Building Inspec-
tor, as required in Section 9.03.A-E of this Regulation.

g. Abandoned Asbestos-Containing Material.

The Control Officer may waive part or all of the notifica-
tion waiting period and project fee, by written authorization,
for removal and disposal of abandoned (without the knowl-
edge or consent of the property owner) asbestos-containing
materials and for demolition of abandoned structures. All
other requirements remain in effect.

h. Emergencies.

The advance notification period may be waived pursuant
to Section 10.09.A if an asbestos project or demolition must
be conducted immediately because of any of the following:
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1) There was a sudden, unexpected event that resulted in
a public health or safety hazard,

2) The project must proceed immediately to protect
equipment, ensure continuous vital utilities, or minimize
property damage;

3) Asbestos-containing materials were encountered that
were not identified during the asbestos survey; or

4) The project must proceed to avoid imposing an unrea-
sonable financial burden.

i. State of Emergency.

If a state of emergency is declared by an authorized
local, state, or federal governmental official due to a storm,
flooding, or other disaster, the Control Officer may temporar-
ily waive part or all of the project fee(s) by written authoriza-
tion. The written authorization shall reference the applicable
state of emergency, what fee(s) will be waived, to what
extent((d)) the fee(s) will be waived, and the effective date(s)
of the fee(s) waiver.

j. Annual Notification.

A property owner or owner's agent may file one or more
annual notifications if all of the following conditions are met:

1) If more than one annual notification is filed for the
same real property, there must not be duplication of struc-
tures listed on the annual notifications.

2) The total amount of asbestos-containing material for
all asbestos projects performed under an annual notification
is less than or equal to 259 linear feet and less than or equal
to 159 square feet per structure, per calendar year. If any
quantity of asbestos-containing material is removed from a
structure which is below notification thresholds of 10 linear
feet and/or 48 square feet per structure per calendar year, and
an annual notification is filed after the removal occurred, the
quantity of asbestos-containing material removed from each
structure must be applied towards the annual notification
removal limits for each structure.

3) The annual notification is valid for one calendar year.

4) The annual notification is exempt from the require-
ments in Sections 9.04.A.2, 9.04.A.3.b, 9.04.A.3.d, and
9.04.A.4. All other requirements apply.

5) Quarterly reporting forms approved by SRCAA shall
be completed and received by SRCAA for the first calendar
quarter by April 15, for the second calendar quarter by July
15, for the third calendar quarter by October 15, and for the
fourth calendar quarter by January 15. Quarterly reports shall
be filed with SRCAA even when no asbestos-containing
material is removed for the respective reporting period.

B. Amendments.
((#)) Mandatory Amendments.

((-)) Amendments must be submitted by the person or
party that originally submitted the notification unless that
person or party explicitly names another person or party that
is authorized to file an amendment. An amendment shall be
submitted to the Agency for any of the following changes in
notification, must be submitted in accordance with Section
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1. ((&)) Project Type.

Changes in the project type (e.g.((;)) from asbestos
removal only to asbestos removal and demolition) or cancel-
lation of a project filed under a notification.

2. ((b-)) Job Size.

Increases in the job size category, which increase the fee
or changes the advance notification period. For an amend-
ment where the project type or job size category is associated
with a higher fee, a fee equal to the difference between the fee
associated with the most recently submitted notification and
the fee associated with the increased project type or job size
category shall be submitted. When there is an increase in the

job size category which increases the fee or changes the
advance notification period, the additional quantities of

asbestos-containing material must be itemized on the amend-
ment form. If the job size increases the 3-day waiting period
to a 10-day waiting period, the 10-day waiting period starts
from the original notification filing date. If the original noti-
fication was filed as an emergency and there is an increase in
the job size category which increases the notification fee cat-
egory, the emergency fee applies to the new fee category.
3. ((&7)) Type of Asbestos.

Changes in the type or new types of asbestos-containing
material that will be removed. All types (except as provided
for in Section 9.04.A.7.b) and quantities of asbestos-contain-
ing material must be itemized on the amendment form.

4. ((&-)) Start/End Dates.

Changes in the asbestos project date (i.e. asbestos
removal start date, asbestos removal end date or earliest dem-
olition start date). This includes((ing)) placing a project "on
hold" ((ereffheld")) (c.g.((;)) an asbestos project is tempo-
rarily delayed and a new ((start)) project date has not been

determined). ((eeﬁﬁfmed-)-er—e&ﬂee}mg—erﬁe&ﬁe&&eﬂ—a-}te-
gether:)) Placing a project "on hold" is limited to asbestos
projects where the remaining types and quantities of asbes-
tos-containing material to be removed are known. When
placing a project "on hold", the remaining types and quanti-
ties of asbestos-containing material to be removed from each
structure shall be itemized on the amendment form. If an

asbestos project date is placed "on hold", an amendment tak-
ing it "off hold" must be filed prior to work on the asbestos

project resuming.
((e—CompletionDate:

been~confirmed)).

5. Completion Date.

Except as provided below., in the case of additional work
to be performed after the last completion date on record, a
new notification shall be submitted to the Agency and shall
be accompanied by the appropriate nonrefundable fee as set
forth in the fee schedule. Where the notification project type
indicates asbestos removal only, the last completion date on
record refers to the last asbestos removal completion date on

9.04.A and the advance notification requirements in Section
10.09 of this Regulation, and if applicable, shall be accompa-
nied by the appropriate nonrefundable fee as set forth in

((Seetion10-09-of thisRegulation)) the fee schedule:

[7]

record. Where the notification project type indicates asbestos
removal and demolition or demolition with no asbestos
removal, the last completion date on record is 365 days from

the earliest original notification start date.

Permanent
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a. Completion Date Extension.

Where the notification project type indicates asbestos
removal only or asbestos removal and demolition, the last
asbestos removal completion date on record has already
passed, when an asbestos survey was performed that was
designed to address the full scope of the renovation or demo-
lition being performed, and when asbestos-containing materi-
als are discovered unexpectedly prior to or during renovation
or demolition and those materials were not identified in an
asbestos survey, the owner or owner's agent may request that
SRCAA accept an amendment under this section for removal

of additional asbestos-containing material. In making the

request, the owner or owner's agent shall submit a copy of the
asbestos survey to SRCAA. If SRCAA does not approve an

amendment under this section, a new notification must be
submitted pursuant to Article IX and Section 10.09 for
removal of additional asbestos-containing material.

6. Adding Structures.

Adding one or more structures to a previously submitted
notification.

a. Amendments cannot be used to add structures to a pre-
viously submitted notification unless one or more of the fol-

lowing applies:
1) The structure(s) meet(s) the definition of an owner-

occupied, single-family residence and the last completion
date on record has not passed; or

2) The structure(s) is/are added prior to the earliest start
date listed on the original notification.

b. If the addition of one or more structures will increase
the original advance notification waiting period (e.g. 3 day to
10 day). a new notification is required.

c. The multiple asbestos project and demolition require-
ments in Section 9.04.A.3 and other applicable requirements

apply.
((2-Opportunity-for- Amendment:
a—Start Date-onRecord:
An-amendment-mustbe-submitted-on-or-before-the-meost
current-asbestosremoval-start-date-onrecordinorderto
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refinition of a facility-in Seetion 9.02.))

Reviser's note: The typographical errors in the above material
occurred in the copy filed by the Spokane Regional Clean Air Agency and
appear in the Register pursuant to the requirements of RCW 34.08.040.

SECTION 9.05 ASBESTOS DISTURBANCE ((REMOVAL
REQUIREMENTS))

((A-Remeval-of Asbestos:

A. Removal to Prevent Disturbance.

((#)) Except as provided in Sections 9.05.E and
9.08((B-€)) of this Regulation, it shall be unlawful for any
person to cause or allow any renovation, demolition, or other
action or inaction that may:

1. ((&)) Disturb asbestos-containing material without
first removing all asbestos-containing material in accordance
with the requirements of this Regulation; or

2. ((b:)) Damage a structure so as to preclude access to
asbestos-containing material for future removal, without first
removing all asbestos-containing material in accordance with
the requirements of this Regulation.

B. Conditions that will Likely Result in Disturbance.

((2)) Except as provided in Sections 9.05.E and
9.08((A-€)) of this Regulation, it shall be unlawful for any
person to create or allow a condition, involving an existing
structure or component, that will likely result in the distur-
bance of asbestos-containing material (e.g., not removing all
asbestos-containing material in a structure scheduled for
demolition; not completely removing asbestos-containing
material identified for removal by the last asbestos removal
completion date on record; leaving asbestos-containing mate-
rial in a state that makes it more susceptible to being dis-
turbed; asbestos-containing material that is peeling, delami-
nating, crumbling, blistering, or other similar condition; etc.).

C. Reuse.

((32)) Asbestos-containing material in good condition (as

determined in Section 9.03.C.2.d when an asbestos survey is
performed) ((ﬂeed—ﬂe{—be—femeved—ffem—a—eempeﬂeﬂt—rﬂthe
compenentis)) may be removed for reuse, stored for reuse, or
transported for reuse provided it is not disturbed or likely to
be disturbed ((without-disturbing-or-damaging-the-asbestos-
eontaining-material)). Asbestos-containing material that is
damaged or likely to be disturbed shall not be removed for
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reuse, stored for reuse or transported for reused. Asbestos-
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tion 9.06.B.1-6. Except as provided in Sections 9.08.A-C of

containing material which is stored or transported for reuse
must be kept in a secure location and clearly labeled with
asbestos warning signs until reuse occurs. If the asbestos-
containing material will not be reused or is likely to be dis-
turbed, it must be handled and disposed of in accordance with

this Regulation.
D. If Disturbance Occurs.

((47)) Suspect asbestos-containing material that has been
disturbed must be removed as soon as possible and disposed
of in accordance with this Regulation unless an asbestos sur-
vey, performed in accordance with Section 9.03 of this Reg-
ulation, demonstrates that suspect asbestos-containing mate-
rials are not asbestos-containing materials.

E. Vermiculite.

Except as provided in Sections 9.08.A and 9.08.C, it
shall be unlawful for any person to cause or allow any reno-
vation, demolition, or other action or inaction that may dis-
turb loose vermiculite containing one percent or less asbes-

tos, including damaging a structure so as to preclude access
for future removal, without first removing it to the extent

practicable in accordance with Section 9.06.C and other
applicable requirements of this Regulation. Furthermore, it
shall be unlawful for any person to create or allow a condi-
tion, involving an existing structure or component that will
likely result in the disturbance of loose vermiculite contain-
ing one percent or less asbestos (e.g. not removing it to the
extent practical in a structure scheduled for demolition; not
removing visible vermiculite to the extent practical by the
last asbestos removal completion date on record; leaving

loose vermiculite containing one percent or less asbestos in a
state that makes it more susceptible to being disturbed).

Reviser's note: The typographical errors in the above material
occurred in the copy filed by the Spokane Regional Clean Air Agency and
appear in the Register pursuant to the requirements of RCW 34.08.040.

SECTION 9.06 PROCEDURES FOR ASBESTOS PROJECTS

A. Training Requirements.

It shall be unlawful for any person to cause or allow any
work on an asbestos project unless it is performed by persons
trained and certified in accordance with the standards estab-
lished by the Washington State Department of Labor &
Industries, the federal Occupational Safety & Health Admin-
istration, or the United States Environmental Protection
Agency (whichever agency has jurisdiction) and whose certi-
fication is current. This certification requirement does not
apply to asbestos projects conducted in an owner-occupied,
single-family residence performed by the resident owner of
the dwelling.

B. Standard Asbestos Project Work Practices.

Standard asbestos project work practices require manual
removal methods unless otherwise approved by SRCAA.
Examples of mechanical work practices approved by
SRCAA include, but are not limited to, the use of a stationary
fixed blade attached to a motorized vehicle for removal of
asbestos-containing floor tile (see also WISHA Interim Inter-
pretive Memorandum #97-7-G) and self-contained shot
blasting equipment fitted and operated with HEPA filtration.
Standard asbestos work practices require removal of asbes-

tos-containing material using all procedures described in Sec-

[91

this Regulation, it shall be unlawful for any person to cause or
allow the removal or disturbance of asbestos-containing
material unless all the following requirements are met:

1. Controlled Area.

The asbestos project shall be conducted and maintained
in a controlled area, clearly marked by barriers and asbestos
warning signs. Access to the controlled area shall be
restricted to authorized personnel only, including occasions
when asbestos abatement is not actively occurring (e.g.((5))
when workers are on break or off-site).

2. Negative Pressure Enclosure.

If a negative pressure enclosure is employed it shall be
equipped with transparent viewing ports, if feasible, and shall
be maintained in good working order.

3. Wetting Asbestos-Containing Material Prior to and
During Removal.

a. Absorbent asbestos-containing materials, such as sur-
facing material and thermal system insulation, shall be satu-
rated with a liquid wetting agent prior to removal. Wetting
shall continue until all the material is permeated with the wet-
ting agent. Any unsaturated absorbent asbestos-containing
material exposed during removal shall be immediately satu-
rated with a liquid wetting agent and kept wet until sealed in
leak-tight containers.

b. Nonabsorbent asbestos-containing materials, such as
cement asbestos board or vinyl asbestos tile, shall be contin-
uously coated with a liquid wetting agent on any exposed sur-
face prior to and during removal. Any dry surfaces of nonab-
sorbent asbestos-containing material exposed during removal
shall be immediately coated with a liquid wetting agent and
kept wet until sealed in leak-tight containers.

c. Metal components (such as valves, fire doors, and
reactor vessels) that have internal asbestos-containing mate-
rial do not require wetting of the asbestos-containing material
if all access points to the asbestos-containing materials are
welded shut or the component has mechanical seals, which
cannot be removed by hand, that separate the asbestos-con-
taining material from the environment.

4. Handling.

Except for surfacing material being removed inside a
negative pressure enclosure, asbestos-containing material
that is being removed, has been removed, or may have fallen
off components during an asbestos project shall be carefully
lowered to the ground or the floor, not dropped, thrown, slid,
or otherwise damaged.

5. Asbestos-Containing Waste Material.

a. All absorbent, asbestos-containing waste material
shall be kept saturated with a liquid wetting agent until sealed
in leak-tight containers. All nonabsorbent, asbestos-contain-
ing waste material shall be kept coated with a liquid wetting
agent until sealed in leak-tight containers.

b. All asbestos-containing waste material resulting from
an asbestos project shall be sealed in leak-tight containers as
soon as possible after removal, but no later than the end of
each work shift.

c. The exterior of each leak-tight container shall be free
of all asbestos residue and shall be permanently labeled with
an asbestos warning sign as specified by the Washington

Permanent
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State Department of Labor and Industries or the federal
Occupational Safety and Health Administration.

d. Immediately after sealing, each leak-tight container
shall be permanently marked with the date the material was
collected for disposal, the name of the waste generator, and
the address at which the waste was generated. This marking
must be made at the site where the waste was generated and
must be readable without opening the container.

e. Leak-tight containers shall not be dropped, thrown,
slid, or otherwise damaged.

f. Asbestos-containing waste material shall be stored in a
controlled area until transported to, and disposed of at, a
waste disposal site approved to accept asbestos-containing
waste material.

6. Visible Emissions

No visible emissions shall result from an asbestos proj-
ect.

C. Procedures for Loose Vermiculite Containing One
Percent or Less Asbestos

Except as provided in Sections 9.08.A and 9.08.C, all of
the following asbestos procedures shall be employed for
removal or demolition of loose vermiculite containing one
percent or less asbestos:

1. Removal

a. The asbestos project shall be conducted and main-
tained in a controlled area, clearly marked by barriers and
asbestos warning signs. Access to the controlled area shall be
restricted to authorized personnel only, including occasions
when asbestos abatement is not actively occurring (e.g. when
workers are on break or off-site).

b. Vermiculite shall be misted or wetted to the extent
practicable with a liquid wetting agent prior to and during
removal.

¢. Vermiculite shall be removed using manual methods
or using vacuum systems with HEPA filtered exhaust sys-
tems designed for the vacuum system on which it is used. The

HEPA filtered exhaust system shall be operated and main-
tained according to manufacturer specifications.

d. Following vermiculite removal, the work space shall
be treated with a post abatement encapsulant (e.g.. lock-down
encapsulant, penetrating encapsulant).

2. Handling & Disposal
a. After being removed. vermiculite shall immediately

Washington State Register, Issue 14-12

waste material and in accordance with Section 9.09 of this
Regulation.

3. Except as provided for in Section 9.06.C.1.b, no visi-
ble emissions shall result from an asbestos project.

Reviser's note: The typographical error in the above material occurred

in the copy filed by the Spokane Regional Clean Air Agency and appears in
the Register pursuant to the requirements of RCW 34.08.040.

SECTION 9.07 PROCEDURES FOR NONFRIABLE ASBESTOS-
CONTAINING ROOFING MATERIAL

(A-Methed-of Removal-for Nonfriable-Asbestos-Con-
taining Roeofing Material:)) All of the following asbestos
removal methods shall be employed for nonfriable asbestos-
containing roofing material as defined in Section 9.02.S of
this Regulation:

A. (()) The nonfriable asbestos-containing roofing
material shall be removed using methods, such as spud bar
and knife, which do not render the material friable. Removal
methods such as sanding, grinding, abrading, or sawing shall
not be employed under this Section.

B. ((2)) After being removed, nonfriable asbestos-con-
taining roofing material shall be carefully lowered to the
ground or the floor, not dropped, thrown, or otherwise dam-
aged and transferred to a disposal container as soon as possi-
ble after removal. In no case shall the transfer occur later than
the end of each work shift.

C. ((37)) Each disposal container shall have a sign identi-
fying the material as nonfriable asbestos-containing roofing
material and shall be transported to, and disposed of at, an
approved waste disposal site in compliance with Section 9.09
and applicable local, state, and federal regulations.

D. ((4Appropriate-dusteontrolmethedsasprovidedin
Artiele- WV -Seetion-6-05-of this Regulationshall-be-used-te
eontrol-fugitive-dust-emisstens)) No visible emissions shall

result from an asbestos project.

SECTION 9.08 ALTERNATE MEANS OF COMPLIANCE

A. Alternate Asbestos Project Work Practices for
Removing Asbestos-Containing Material Prior to Renovation
or Demolition.

Unless otherwise approved by SRCAA in writing, alter-
nate means of compliance must be used ((W))where standard

be transferred to a leak-tight container.

b. The exterior of each leak-tight container shall be free

of all vermiculite residue and shall be permanently labeled
with an asbestos warning sign as specified by the Washington

State Department of Labor and Industries or the federal

asbestos project work practices in Section 9.06.B cannot be
utilized to remove asbestos-containing material (financial
considerations aside) prior to renovation or demolition((5)):

when asbestos-containing material has been disturbed or is
otherwise no longer intact (e.g., when demolition has already

Occupational Safety and Health Administration.
c. Immediately after sealing, each leak-tight container

shall be permanently marked with the date the material was
collected for disposal. the name of the waste generator, and

the address at which the waste was generated. This marking
must be made at the site where the waste was generated and

occurred or a similar situation exists, ((€))typically leaving a
pile/area of debris, rubble, ash, ((and/))or soil)((,)); or when
mechanlcal methods are used for removal ((aﬁ—a%erﬁafce

p-l-tes)) Prolects performed under thrs section must be per-

formed under the alternate asbestos project work practice

must be readable without opening the container.

d. Leak-tight containers shall not be dropped. thrown,
slid, or otherwise damaged.

e. Asbestos-containing waste material shall be stored in
a controlled area until transported to. and disposed of at, a

waste disposal site approved to accept asbestos-containing

Permanent

notification category and must comply with all of the follow-
ing:

1. Qualifications of Person(s) Preparing an Alternate
Work Plan (AWP).

An AHERA Project Designer ((and-a-CertifiedIndustrial
Heveienict (CH HERA PreicetDesi i




Washington State Register, Issue 14-12

)) must evaluate the
work area, the type and quantity (known or estimated) of
asbestos-containing material, the projected work practices,
and the engineering controls and develop an AWP that
ensures the planned control methods will be as effective as
the work practices in Section 9.06.B of this Regulation.

2. AWP Contents.

The AWP must contain all of the following information:

a. Reason(s) why standard work practices cannot be uti-
lized;

b. Date(s) the work area was evaluated by the person(s)
that prepared the AWP;

c. Site address(es)/location(s) where the inspection was
performed;

d. The purpose of the evaluation (e.g., asbestos removal
from an electrical structure or component where standard wet
methods cannot be utilized, removal and disposal of a debris
pile resulting from a fire-damaged structure, etc.);

e. If an asbestos survey was performed, include a copy or
incorporate it by reference;

f. All procedures that will be followed for controlling
asbestos emissions during the asbestos project;

g. Procedures that will be followed for the final inspec-
tion of the property to ensure that asbestos-containing mate-
rial has been removed and disposed of in accordance with
applicable regulations;

h. A statement that the AWP will be as effective as the
work practices in Section 9.06.B;

i. Signature(s) of the person(s) that prepared the AWP;
and

j. Certification(s) and/or license number(s), and date(s)
that certification(s) and/or license(s) expire(s), for the per-
son(s) that prepared the AWP.

3. Asbestos Survey.

If an asbestos survey is not performed pursuant to Sec-
tion 9.03 of this Regulation, it must be presumed that the
asbestos project involves friable and nonfriable asbestos-con-
taining material.

4. AWP Procedures.

The AWP must identify in detail all procedures that will
be followed for controlling asbestos emissions during the
asbestos project (e.g., during asbestos removal, when work-
ers are off-site, etc.). All procedures and requirements in the
AWP must be followed. Unless alternate procedures are
specified in the AWP by an AHERA Project Designer ((and

Designerand-aLicensedProfessional Engineer)), the AWP
shall include all of the ((feHewing)) requirements in Section
9.08.A.4.a-f, below. ((efthisRegulation:))

a. Controlled Area.

The asbestos project shall be conducted in a controlled
area, clearly marked by barriers and asbestos warning signs.
Access to the controlled area shall be restricted to authorized
personnel only. The controlled area shall protect persons out-
side the controlled area from potential exposure to airborne
asbestos.

b. Wetting.

All materials and debris shall be handled in a wet condi-
tion.
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1) Absorbent materials shall be saturated with a liquid
wetting agent prior to removal. Wetting shall continue until
all the material is permeated with the wetting agent. Any
unsaturated surfaces exposed during removal shall be wetted
immediately.

2) Nonabsorbent materials shall be continuously coated
with a liquid wetting agent on any exposed surface prior to
and during the removal. They shall be wetted after removal,
as necessary, to assure they are wet when sealed in leak-tight
containers. Any dry surfaces exposed during removal shall be
wetted immediately.

c. Asbestos-Containing Waste Materials.

1) All asbestos-containing waste material and/or asbes-
tos contaminated waste material shall be kept wet and shall
be sealed in leak-tight containers while still wet, as soon as
possible after removal but no later than the end of each work
shift.

2) The exterior of each leak-tight container shall be free
of all asbestos residue and shall be permanently labeled with
an asbestos warning sign as specified by the Washington
State Department of Labor and Industries or the federal
Occupational Safety and Health Administration.

3) Immediately after sealing, each leak-tight container
shall be permanently marked with the date the material was
collected for disposal, the name of the waste generator, and
the address at which the waste was generated. This marking
must be readable without opening the container.

4) Leak-tight containers shall be kept leak-tight.

5) The asbestos-containing waste material shall be stored
in a controlled area until transported to an approved waste
disposal site.

d. Air Monitoring.

Procedures that shall be followed for air monitoring at
the outside perimeter of the controlled area, both upwind and
downwind, to ensure that the asbestos fiber concentrations do
not exceed a net difference (between concurrent upwind and
downwind monitoring results) of 0.01 fibers per cubic centi-
meter (f/cc) as determined by the NIOSH Manual of Analyt-
ical Methods, Method 7400 (asbestos and other fibers by
PCM).

1) The procedures shall require that any air sampling
cassette(s) that become(s) overloaded with dust be immedi-
ately replaced. Work shall stop until an AHERA Project
Designer ((and-a-CertiftedIndustrial Hygienisteran AHERA
Pfejeet—Beﬁg&er—aﬂd—a—I:teeiﬁed—Pfefess&eﬂal—Eﬁgrﬂeef)) has

re-evaluated the engineering controls for dust control, revised
the AWP as necessary, and the owner or owner's agent imple-
ments all revisions to the AWP.

2) The Agency shall immediately be notified by the
owner or owner's agent if the airborne fiber concentrations
exceed a net difference of 0.01 f/cc and work shall stop until
an AHERA Project Designer ((and-a-CertifiedIndustrial
Hygienist-oran AHERAProjeet Destgnerand-atLicensed

Professional Engineer)) has re-evaluated the engineering

controls, revised the AWP as necessary, and the owner or
owner's agent implements all revisions to the AWP.

e. Competent Person.

1) A competent person shall be present for the duration
of the asbestos project (includes demolition) and shall
observe work activities at the site.
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2) The competent person shall stop work at the site to
ensure that friable asbestos-containing material found in the
debris, which can readily be separated, is removed from the
main waste stream and is placed and maintained in leak-tight
containers for disposal.

3) The competent person shall stop work if AWP proce-
dures are not being followed and shall ensure that work does
not resume until procedures in the AWP are followed.

f. Separation of Materials.

If the project involves separation of clean(ed) materials
from debris piles (e.g., rubble, ash, soil, etc.) that contain or
are contaminated with asbestos-containing materials, the
material separation procedures shall be included in the AWP.
In addition to these procedures, the following requirements
apply:

1) The AWP shall identify what materials will be sepa-
rated from the asbestos-containing material waste stream and
shall describe the procedures that will be used for separating
and cleaning the materials. All materials removed from the
asbestos-containing waste material stream shall be free of
asbestos-containing material.

2) A competent person shall ensure that materials being
diverted from the asbestos-containing waste material stream
are free of asbestos-containing material.

5. Visible Emissions.

No visible emissions shall result from an asbestos proj-
ect.

6. Record Keeping.

a. The AWP shall be kept at the work site for the duration
of the project and made available to the Agency upon request.
The property owner or owner's agent and AHERA Project
Designer that prepared the AWP shall retain a complete copy
of the AWP for at least 24 months from the date it was pre-
pared and make it available to the Agency upon request.

b. Complete copies of other asbestos-related test plans
and reports (e.g., testing soil for asbestos, air monitoring for
asbestos, etc.) associated with the project shall also be
retained by the property owner or owner's agent for at least 24
months from the date it was performed and made available to
the Agency upon request. The person(s) preparing and per-
forming such tests shall also retain a complete copy of these
records for at least 24 months from the date it was prepared
and make it available to the Agency upon request.

7. Other Requirements.

All applicable local, state, and federal regulations must
be complied with.

B. Leaving Nonfriable Asbestos-Containing Roofing
Material in Place During Demolition.

Nonfriable asbestos-containing roofing material as
defined in Section 9.02.S of this Regulation may be left in
place during demolition, except for demolition by burning, if
it remains nonfriable during all demolition activities (includ-
ing handling and disposal) and all of the following are met:

1. A signed and dated written determination was made
by an AHERA Project Designer that includes all of the fol-
lowing:

a. A summary of the evaluation performed within the
past 12 months, including a description of the type and cur-
rent condition of asbestos-containing roofing materials;
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b. A summary of the work practices and engineering
controls that will be used;

c. A determination that nonfriable asbestos-containing
roofing material will remain nonfriable during all demolition
activities and subsequent disposal of the debris; and

d. The property owner or owner's agent and the AHERA
Project Designer that performed the determination shall
retain a complete copy of the determination for at least 24
months from the date it was performed and make it available
to the Agency upon request.

2. Appropriate dust control methods as provided in Arti-
cle VI, Section 6.05 of this Regulation shall be used to con-
trol fugitive dust emissions.

3. Each disposal container shall have a sign identifying
the material as nonfriable asbestos-containing roofing mate-
rial and shall be transported to, and disposed of at, an
approved waste disposal site in compliance with Section 9.09
and applicable local, state, and federal regulations.

C. Exception for Hazardous Conditions (((beavingFria-

DurineF Jition))).

When the exception for hazardous conditions is being
utilized, all of the following apply:

1. Friable and nonfriable asbestos-containing material
need not be removed prior to demolition, if it is not accessible
(e.g.((5)) asbestos cannot be removed prior to demolition)
because of hazardous conditions such as structures or build-
ings that are structurally unsound, structures or buildings that
are in danger of imminent collapse, or other conditions that
are immediately dangerous to life and health. ((At-a-mint-

\ .

mums-the-owner-and-owner s-agent-must-comply-with-all-ef
thefellowing:

2. An authorized government official or a licensed struc-
tural engineer must determine in writing that a hazard exists,
which makes removal of asbestos-containing material dan-

gerous to life or health. The determination must be retained
for at least 24 months from the date it was prepared and made

available to SRCAA by the property owner or owner's agent
upon request.
—Oualificat e p P . ]
WorkPran-tAWP)))
3. An AHERA Project Designer ((and-a-Certifieddndus-

L HERA T Dosi i
Lieensed Prefesstonal Engineer)) must evaluate the work

area, the type and quantity (known or estimated) of asbestos-
containing material, the projected work practices, and the
engineering controls and develop an ((Alternative-WerkPlan
€)AWP((})) that ensures the planned control methods will be
protective of public health. The AWP must contain all of the
following information:

(@-F oation ot o Hezardous Condition.
horimed cfioinl ]. l

tien))
a. Date(s) the work area was evaluated by the person(s)
that prepared the AWP;
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b. Site address(es)/location(s) where the inspection was
performed,

c. A copy of the hazardous conditions determination
from a government official or licensed structural engineer;

d. If an asbestos survey was performed, include a copy or
incorporate it by reference;

e. All procedures that will be followed for controlling
asbestos emissions during the asbestos project;

f. A statement that the AWP will be protective of public
health;

g. Signature(s) of the person(s) that prepared the AWP;
and

h. Certification(s) and/or license number(s), and date(s)
that certification(s) and/or license(s) expire(s), for the per-
son(s) that prepared the AWP.

4. AWP Procedures.

The requirements of Section 9.08.A.3-7 of this Regula-
tion and all other applicable requirements, including those
specified in the AWP, shall be complied with.

Reviser's note: The typographical errors in the above material
occurred in the copy filed by the Spokane Regional Clean Air Agency and
appear in the Register pursuant to the requirements of RCW 34.08.040.

SECTION 9.09 DISPOSAL OF ASBESTOS-CONTAINING WASTE
MATERIAL

A. Disposal Within 10 Days of Removal.

Except as provided in Section 9.09.C (Temporary Stor-
age Site) of this Regulation, it shall be unlawful for any per-
son to cause or allow the disposal of asbestos-containing
waste material unless it is deposited within 10 calendar days
of removal at a waste disposal site authorized to accept such
waste.

B. Waste Tracking Requirements.

It shall be unlawful for any person to cause or allow the
disposal of asbestos-containing waste material unless all of
the following requirements are met:

1. Maintain waste shipment records, beginning prior to
transport, using a separate form for each waste generator that
includes all of the following information:

a. The name, address, and telephone number of the waste
generator.

b. The approximate quantity in cubic meters or cubic
yards.

¢. The name and telephone number of the disposal site
operator.

d. The name and physical site location of the disposal
site.

e. The date transported.

f. The name, address, and telephone number of the trans-
porter.

g. Accurate detailed description of the type of asbestos-
containing waste material being disposed of.

((®) h. A certification that the contents of the consign-
ment are fully and accurately described by proper shipping
name and are classified, packed, marked, and labeled, and are
in all respects in proper condition to transport by highway
according to applicable waste transport regulations.

2. Provide a copy of the waste shipment record to the dis-
posal site owner or operator at the same time the asbestos-
containing waste material is delivered. If requested by the
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disposal site operator, a copy of the ((Adternate-WeorkPlan))
AWP or written determination as specified pursuant to Sec-
tions 9.08.A-C of this Regulation shall also be provided to the
disposal site owner or operator at the same time the asbestos-
containing waste material is delivered.

3. If a copy of the waste shipment record, signed by the
owner or operator of the disposal site, is not received by the
waste generator within 35 calendar days of the date the waste
was accepted by the initial transporter, contact the transporter
and/or the owner or operator of the disposal site to determine
the status of the waste shipment.

4. If a copy of the waste shipment record, signed by the
owner or operator of the disposal site, is not received by the
waste generator within 45 calendar days of the date the waste
was accepted by the initial transporter, report in writing to the
Control Officer. Include in the report, a copy of the waste
shipment record and cover letter signed by the waste genera-
tor, explaining the efforts taken to locate the asbestos waste
shipment and the results of those efforts.

5. Retain a copy of all waste shipment records for at least
24 months from the date it was generated, including a copy of
the waste shipment record signed by the owner or operator of
the designated waste disposal site. A copy of asbestos project
notifications and corresponding waste shipment records shall
be provided to the Agency upon request.

C. Temporary Storage Site.

A person may establish a ((faeility)) temporary storage
site for the purpose of collecting and temporarily storing
asbestos-containing waste material if ((thefaetlity)) it is
approved by the Control Officer and all of the following con-
ditions are met:

1. A complete application for Temporary Storage of
asbestos containing waste material is submitted to and
approved by the Agency.

2. The application must be accompanied by a non-
refundable fee as set in the fee schedule.

3. Accumulated asbestos-containing waste material shall
be kept in a controlled storage area posted with asbestos
warning signs and accessible only to authorized persons,
including Agency representatives and persons authorized by
WISHA.

4. All asbestos-containing waste material shall be stored
in leak-tight containers which are maintained in leak-tight
condition.

5. The storage area must be locked except during transfer
of asbestos-containing waste material.

6. Storage, transportation, disposal, and return of the
waste shipment record to the waste generator shall not exceed
90 calendar days.

7. Asbestos-Containing Waste Material Temporary Stor-
age Permits approved by the Agency are valid for one calen-
dar year unless a different time frame is specified in the per-
mit.

D. Disposal of Asbestos Cement Pipe.

Asbestos cement pipe used on public right-of-ways, pub-
lic easements, and places receiving the prior written approval
of the Control Officer may be buried in place if the pipe is left
intact (e.g., not moved, broken or disturbed) and covered
with at least 3 feet or more of non-asbestos fill material. All
asbestos cement pipe fragments that are 1 linear foot or less
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and other asbestos-containing waste material shall be dis-
posed of at a waste disposal site authorized to accept such
waste. Pipe bursting asbestos cement pipe or other asbestos-

containing material is prohibited.

SECTION 9.10 COMPLIANCE WITH OTHER RULES

Other government agencies have adopted rules that may
apply to asbestos regulated under these rules including, but
not limited to, the U.S Environmental Protection Agency, the
U.S. Occupational Safety and Health Administration, and the
Washington State Department of Labor and Industries. Noth-
ing in the Agency's rules shall be construed as excusing any
person from complying with any other applicable local, state,
or federal requirement.

Reviser's note: The typographical error in the above material occurred
in the copy filed by the Spokane Regional Clean Air Agency and appears in
the Register pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION

The following section of SRCAA Regulation I is
amended:

Section 10.09 — Asbestos Project and Demolition Notifi-
cation Waiting Period and Fees

SECTION 10.09 ASBESTOS PROJECT AND DEMOLITION NOTI-
FICATION WAITING PERIOD AND FEES

A. Written notification, as required in Article IX, Section
9.04, shall be in accordance with the waiting period in the
tables that follow and shall be accompanied by the appropri-
ate nonrefundable fee, as specified in the fee schedule.
Refunds are allowable for overpayments which are identified

within thirty days of the notification filing date.

Owner-occupied, single-family Waiting
residence Period

> 0 In ft and/or > 0 sq ft asbestos per- Notification
formed by residing owner Not Required
<10 In ft and/or < 48 sq ft asbestos not Notification
performed by residing owner Not Required
> 10 In ft and/or > 48 sq ft asbestos not Prior Notice
performed by residing owner

All Demolition 3 Days
Not owner-occupied, single-family Waiting
residence Period
<10 In ft and/or < 48 sq ft asbestos, but Notification
asbestos removal threshold of > 10 In ft | Not Required
and/or > 48 sq ft has not been exceeded

for structure in calendar year and project

WILL NOT exceed threshold of > 10 In ft

and/or > 48 sq ft asbestos removal from

structure in calendar year

Permanent

[14]

Washington State Register, Issue 14-12

Not owner-occupied, single-family Waiting

residence Period

Project consists of < 10 In ft and/or <48 Prior Notice

sq ft of asbestos removal, but > 10 In ft

and/or > 48 sq ft asbestos has already

been removed from structure in calendar

year or project WILL exceed threshold of

> 10 In ft and/or > 48 sq ft asbestos

removal from structure in calendar year

10-259 In ft and/or 48-159 sq ft asbestos 3 Days

260-999 In ft and/or 160-4,999 sq ft 10 Days

asbestos

> 1,000 In ft and/or > 5,000 sq ft asbestos 10 Days

All Demolition 10 Days

Waiting

Additional categories Period Reference

Emergency Prior Notice* Sect.
9.04.A.((6))7.h.

Annual Notification (< | Prior Notice Sect. 9.04.A.

259 In ft and/or < 159 (©)71.

sq ft)

Amendment Prior Notice Section 9.04.B.

Alternate Asbestos 10 days Section 9.08.A.

Project Work Practices

Demolition with Non- 10 days Section 9.08.B.

friable Asbestos Roof-

ing

Exception for Hazard- 10 days Section 9.08.C

ous Conditions

*  If prior notice isn't possible because of life endangerment or other seri-
ous consequences, the Agency may accept, at its discretion, a completed
emergency notification if it is filed no later than the first regular Agency
work day after the asbestos project and/or demolition commenced.

B. The Board shall periodically review the fee schedule
for notifications submitted pursuant to Section 9.04 and
determine if the total projected fee revenue to be collected
pursuant to this Section is sufficient to fully recover program
costs. Any proposed fee revisions shall include opportunity
for public review and comment. Accordingly, the Agency
shall account for program costs. If the Board determines that
the total projected fee revenue is either significantly exces-
sive or deficient for this purpose, then the Board may amend
the fee schedule to more accurately recover program costs.

Reviser's note: The typographical error in the above material occurred
in the copy filed by the Spokane Regional Clean Air Agency and appears in
the Register pursuant to the requirements of RCW 34.08.040.



Washington State Register, Issue 14-12

WSR 14-12-004
PERMANENT RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed May 21, 2014, 1:41 p.m., effective June 21, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To establish rules behind the K-1 high poverty
compliance calculations which begin in the 2014-15 school
year.

Citation of Existing Rules Affected by this Order:
Amending [new sections] WAC 392-140-921, 392-140-923,
392-140-932, and 392-140-933.

Statutory Authority for Adoption: RCW 28A.150.290
and 84.52.0531.

Adopted under notice filed as WSR 14-08-074 on March
31,2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0 [4], Amended 4 [0],
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: May 14, 2014.

Randy Dorn
State Superintendent
of Public Instruction

NEW SECTION

WAC 392-140-921 K-1 high poverty class size com-
pliance. The superintendent of public instruction shall deter-
mine which high poverty schools are eligible for enhanced
funding for class size reduction per WAC 392-140-915. High
poverty class size compliance will be measured at each eligi-
ble school independent of other eligible schools within a dis-
trict. A demonstrated class size will be measured at each eli-
gible school. That demonstrated class size will be converted
to a funded class size, and a weighted average funded class
size by district will be calculated and used for funding pur-
poses.

Compliance calculations will be performed in January,
March, and June of each school year. The most recent
weighted average funded class size will be used for funding
purposes. Districts will be funded based on their budgeted
high poverty class size from September through December.
Only districts with at least one high poverty eligible school
may budget an enhanced class size.
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NEW SECTION

WAC 392-140-923 K-1 high poverty class size—
Enrollment. School level enrollment by grade at each of the
high poverty eligible schools will be considered from the cur-
rent school year October 1 CEDARS data inclusive of
changes through the enrollment count day in January, March,
and June. All students in ALE programs will be excluded
from the compliance calculation. First grade and full day kin-
dergarten students will be considered a 1.0 FTE, while half
day kindergartners will be considered a 0.5 FTE.

NEW SECTION

WAC 392-140-932 K-1 high poverty class size—
Teachers. The superintendent of public instruction shall
include in the calculation of high poverty class size compli-
ance those teachers reported on the S-275 at the eligible
schools that are coded in programs 01 and 79 to grade group
K or 1, and are reported in one of the following duty roots:

* Duty Root 31 — Elementary teacher
* Duty Root 33 — Other teacher

* Duty Root 52 — Substitute teacher

* Duty Root 63 — Contractor teacher

S-275 data as of the published apportionment cutoff
dates in January, March, and June will be considered in the
calculation.

Program 21 special education teachers coded to grade K
or 1 at the eligible schools multiplied by the annual percent-
age of students in special education instruction used in deter-
mination of a district's 3121 revenue will be included.

Teachers coded to program 02 alternative learning expe-
rience shall be excluded.

NEW SECTION

WAC 392-140-933 K-1 demonstrated class size.
Demonstrated class size at each school will be calculated by
dividing the total teachers for that school as described in
WAC 392-140-932 into the calculated total of K-1 student
FTE for that school. Funded class size will equal the demon-
strated class size to a maximum of 24.1 and a minimum of
20.3 students per teacher.

A weighted average of funded class sizes across all high
poverty eligible schools will be calculated by multiplying eli-
gible enrollment as defined in WAC 392-140-923 at each
school by the funded class size at each school. The results of
that calculation for each school will be summed and divided
by the total K-1 calculate enrollment at all eligible schools to
arrive at a district wide weighted average funded class size.
This weighted average funded class size will be used for
funding purposes.
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WSR 14-12-007
PERMANENT RULES
OFFICE OF
FINANCIAL MANAGEMENT
[Filed May 22, 2014, 9:56 a.m., effective June 22, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To establish official pay dates for state officers
and employees for calendar year 2015.

Citation of Existing Rules Affected by this Order:
Amending WAC 82-50-021.

Statutory Authority for Adoption: RCW 42.16.010(1)
and 42.16.017.

Adopted under notice filed as WSR 14-04-016 on Janu-
ary 24, 2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: May 22, 2014.

Roselyn Marcus

Assistant Director for Legal
and Legislative Affairs
Rules Coordinator

AMENDATORY SECTION (Amending WSR 13-08-078,
filed 4/2/13, effective 5/3/13)

WAC 82-50-021 Official lagged, semimonthly pay
dates established. Unless exempted otherwise under the pro-
visions of WAC 82-50-031, the salaries of all state officers
and employees are paid on a lagged, semimonthly basis for
the official twice-a-month pay periods established in RCW
42.16.010(1). The following are the official lagged, semi-
monthly pay dates for calendar years ((2043-and)) 2014 and
2015:

((CAEENDARYEAR 2013 CALENDAR YEAR 2014
Thursday,January 10,2013 Friday,January 10,2044
EridayJanvary 252643 FridayJanvary 24264H4
Menday,February H;2043 MendayFebruary 10,2044
MeondayFebruary 2526043 FaesdayFebruary 252644
Menday; Mareh 252043 TFuesday; Mareh-25:2014
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((CALENDARYEAR2013

CALENDAR YEAR 2014
Friday, January 10, 2014
Friday, January 24, 2014
Monday February 10, 2014
Tuesday, February 25, 2014
Monday, March 10, 2014
Tuesday, March 25, 2014
Thursday, April 10,2014
Friday, April 25, 2014
Friday, May 9, 2014

Friday, May 23, 2014
Tuesday, June 10, 2014
Wednesday, June 25, 2014
Thursday, July 10, 2014
Friday, July 25, 2014
Monday, August 11, 2014
Monday, August 25, 2014
Wednesday, September 10, 2014

Wednesday, December 10,2044
Wednesday, December24,2044))

CALENDAR YEAR 2015
Friday - January 9, 2015
Monday - January 26, 2015
Tuesday - February 10, 2015
Wednesday - February 25, 2015
Tuesday - March 10, 2015
Wednesday - March 25, 2015
Friday - April 10, 2015
Friday - April 24, 2015
Monday - May 11, 2015
Friday - May 22, 2015
Wednesday - June 10, 2015
Thursday - June 25, 2015
Friday - July 10, 2015

Friday - July 24, 2015

Monday - August 10, 2015
Tuesday - August 25, 2015

Thursday - September 10, 2015

Thursday, September 25, 2014
Friday, October 10, 2014

Friday, October 24, 2014
Monday, November 10, 2014

Friday - September 25, 2015
Friday - October 9, 2015

Monday - October 26, 2015
Tuesday - November 10, 2015

Tuesday, November 25, 2014

Wednesday - November 25, 2015

Wednesday, December 10, 2014
Wednesday, December 24, 2014

Thursday - December 10, 2015
Thursday - December 24, 2015
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WSR 14-12-008
PERMANENT RULES
UTILITIES AND TRANSPORTATION
COMMISSION

[General Order R-575, Docket UT-131239—Filed May 22, 2014, 2:09 p.m.,
effective June 22, 2014]

Reviser's note: The material contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 14-13 issue of the Register.

WSR 14-12-010
PERMANENT RULES
PUBLIC DISCLOSURE COMMISSION
[Filed May 22, 2014, 4:04 p.m., effective June 22, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To clarify that a candidate or political commit-
tee who registers a campaign and selects the mini reporting
option must disclose contributions and expenditures as
required by chapter 42.17A RCW upon failing to comply
with the mini reporting eligibility criteria set out in the rule.

To allow the public disclosure commission staff to
approve an application to change reporting options after the
applicant has exceeded the mini reporting thresholds, pro-
vided the application is received by the proscribed deadline
for switching reporting options, the applicant acknowledges a
violation of WAC 390-16-105, and files disclosure reports.

To change the pregeneral election deadline for submit-
ting an application to change from mini to full reporting
options. Current deadline: Thirty business days for the elec-
tion. New deadline: August 31.

Citation of Existing Rules Affected by this Order:
Amending WAC 390-16-105 and 390-16-125.

Statutory Authority for Adoption: RCW 42.17A.110(8).

Adopted under notice filed as WSR 14-08-022 on March
21,2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 2, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
2, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: May 22, 2014.

Lori Anderson
Communications and
Training Officer

WSR 14-12-010

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-16-105 Mini campaign reporting—Eligi-
bility. (1) A candidate or candidate's authorized committee,
as those terms are defined in RCW 42.17A.005, ((shalnet
be)) is not required to comply with the provisions of RCW
42.17A.225 through 42.17A.240 except as otherwise pre-
scribed in WAC 390-16-038, 390-16-115, and 390-16-125
when both of the following conditions are present:

(a) Neither aggregate contributions nor aggregate expen-
ditures exceed the amount of the candidate's filing fee pro-
vided by law plus a sum not to exceed five thousand dollars;
and

(b) No contribution or contributions from any person
other than the candidate ((withinsueh-aggregate)) exceed
five hundred dollars in the aggregate. However, a bona fide
political party may pay the candidate's filing fee provided by
law without that payment disqualifying that candidate from
eligibility under this section.

(2) A political committee, as that term is defined in RCW
42.17A.005, ((shall-net-be)) is not required to comply with
the provisions of RCW 42.17A.225 through 42.17A.240
except as otherwise prescribed in WAC 390-16-038, 390-16-
115, and 390-16-125 when both of the following conditions
are present:

(a) Neither aggregate contributions nor aggregate expen-
ditures exceed five thousand dollars; and

(b) No contribution or contributions from any person
exceed five hundred dollars in the aggregate.

(3) A continuing political committee, as that term is
defined in RCW 42.17A.005, ((shal-netbe)) is not required
to comply with the provisions of RCW 42.17A.225 through
42.17A.240 except as otherwise prescribed in WAC 390-16-
038, 390-16-115, and 390-16-125 when both of the following
conditions are present:

(a) Neither aggregate contributions nor aggregate expen-
ditures during a calendar year exceed five thousand dollars;
and

(b) No contribution or contributions from any person
exceed five hundred dollars in the aggregate.

(4) A candidate or political committee that exceeds one
or both of the thresholds set out in this section after register-

ing as a mini reporting campaign shall comply with the pro-
visions of chapter 42.17A RCW, including, but not limited
to, disclosure of contributions and expenditures, disclosure of
last minute contributions, applicable contribution limits, false
political advertising, sponsor identification and public
inspection of campaign books of account.

(5) Candidates and political committees eligible for mini
campaign reporting are required to comply with all applica-
ble provisions of chapter 42.17A RCW including, but not
limited to, false political advertising, sponsor identification
and public inspection of campaign books of account unless
specifically exempted under subsections (1) through (3) of
this section.

Permanent
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AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-16-125 Mini campaign reporting—
Exceeding limitations. (1) A candidate or political commit-
tee ((shall)) wishing to change from mini to full reporting
must apply in writing to the commission for authorization to
change reporting options before the limitations specified in
WAC 390-16-105 are exceeded. A complete application shall
include all of the following documents:

(a) An amended registration statement (Form C-1 for
candidates, Form C-1pc for political committees) selecting
the full reporting option as provided in RCW 42.17A.225
through 42.17A.240;

(b) PDC forms C-3 and C-4 with relevant schedules and
attachments disclosing all contributions and expenditures to
date reportable under RCW 42.17A.240 for the election cam-
paign, or in the case of continuing political committees, for
the calendar year; and

(c)(i) If the applicant is a candidate, a statement affirm-
ing that all candidates registered with the commission for the
office being sought have been notified personally in writing
of the application, and the manner and date of such notifica-
tion;

(i1) If the applicant is the treasurer of a political commit-
tee supporting or opposing a ballot proposition, a statement
affirming that all treasurers of all political committees regis-
tered with the commission as supporting or opposing the
proposition have been notified personally in writing of the
application, and the manner and date of such notification; or

(iii) If the applicant is the treasurer of a county or legis-
lative district party committee, a statement affirming that the
treasurer of that party committee's counterpart in any other
major political party has been notified personally in writing
of the application, and the manner and date of such notifica-
tion.

(2) An application that is submitted without the required
documents described in subsection (1) of this section is
incomplete and will not be processed or approved. If the
applicant provides the missing documents, the application
will be determined to be complete on the date the documents

are (( i )) received by the commis-
received by

sion.

(3) If a complete application is ((pestmarked-erdelivered
te)) received by the commission on or before thirty business
days prior to the date of ((the)) an election other than the gen-
eral election, the executive director will approve the applica-
tion ((shal-be-approved-by-the-exeecutive-direetor)). An appli-

cation to change reporting options before the general election
must be received by the commission on or before August 31.

(4) If a complete appllcatlon is ((pestmarked-or-dehivered
te)) received by the commission on or after ((fweﬁey-ﬁme
business-daysprior-to-theeleetion)) the deadlines set out in
subsection (3) of this section, the executive director w111

approve the application ((
direetor)) only if one or more of the following factors are
present:

(a) The applicant's campaign had its respective C-1 or C-
Ipc on file with the commission ((ferty-ene-or-more-days
before-the-eleetion)) when notice of the upcoming application
deadline to change reporting options was sent and the com-
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mission staff did not send to the applicant's campaign in a
timely and proper manner, either electronically or by other
mail delivery service, a notice that the ((%hﬁﬁe%h—bﬂﬁﬁess
day)) deadline for unrestricted changes in reporting options is
approaching. To be timely and proper, this notice must be
sent at least ((forty-business—days)) two weeks before the
((eleetion)) application deadline to the campaign's electronic
mail address or postal service mailing address specified on
the registration statement;

(b) The applicant is a candidate and, ((within-thirty-bust-
ness-days-of-the-eleetion)) after the application deadline, a

write-in opponent has filed for office in accordance with
chapter 29A.24 RCW;

(c) (WHthinthirty business-days-oftheeleetion)) After
the application deadline, an independent expenditure as
defined in RCW 42.17A.005 is made in support of the appli-
cant's opponent or in opposition to the applicant; or

(d) When a candidate or political committee on one side
of an election campaign or proposition has been approved to
change reporting options under this section, each opponent of
that candidate or political committee is approved to change

options as of the date that ((eppeﬁeﬂ{—pestm&ﬂes—er—deh-vefs

&)) opponent's complete application ((te)) is received by the
commission.

(5) Exceeding the aggregate contributions or aggregate
expenditures specified in WAC 390-16-105 without comply-
ing with the provisions of this section ((shal)) constitutes one
or more violations of chapter 42.17A RCW or 390-17 WAC.

(6) The executive director may approve an application to
change reporting options after the aggregate contributions or
aggregate expenditures specified in WAC 390-16-105 have
been exceeded only if the applicant (a) meets the deadlines
provided in subsection (3) of this section; and (b) acknowl-
edges the violation and demonstrates compliance with WAC
390-16-105(4). Approval of an application under this subsec-
tion does not absolve a candidate or political committee from
liability for any violation or violations of subsection (5) of
this section.

WSR 14-12-012
PERMANENT RULES
PUBLIC DISCLOSURE COMMISSION
[Filed May 22, 2014, 4:57 p.m., effective June 22, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Converting PDC Interpretation 07-01, Comput-
ing Thresholds for Independent Expenditures (adopted
March 22, 2007) to rule.

Rule amendments provide guidance to filers by explain-
ing how to prorate and attribute independent expenditures
supporting or opposing more than one candidate or ballot
measure for the purposes of determining when disclosure is
required and whether special sponsor identification is
required for independent expenditure political advertising.

Citation of Existing Rules Affected by this Order: WAC
390-16-063.

Statutory Authority for Adoption: RCW 42.17A.110(1).

Adopted under notice filed as WSR 14-08-015 on March
21,2014.
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Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: May 22, 2014.

Lori Anderson
Communications and
Training Officer

AMENDATORY SECTION (Amending WSR 12-03-002,
filed 1/4/12, effective 2/4/12)

WAC 390-16-063 Additional information regarding
independent expenditures and C-6 report filing. (1) RCW
42.17A.255 requires a person not otherwise subject to the
disclosure requirements of Chapter 42.17A RCW to disclose
an independent expenditure of one hundred dollars or more
that supports or opposes a candidate or ballot measure. RCW
42.17A.260 requires the disclosure of political advertising
with a fair market value of one thousand dollars or more that
is presented to the public within twenty-one days of an elec-
tion, that supports or opposes a candidate or ballot measure,

and that qualifies as an independent expenditure.

(a) Prorating and attributing independent expendi-

tures that support or oppose multiple candidates or ballot
measures. Whether to disclose an independent expenditure

that supports or opposes multiple candidates or ballot mea-
sures is determined by prorating and attributing the cost of
the expenditure among all candidates or ballot measures that
are the subject of the expenditure. Disclosure is required
when:

(i) The pro rata cost for a single candidate or ballot mea-

sure reaches or exceeds the statutory threshold and none of
the subject candidates are seeking election to the same office
and none of the subject ballot measures are competing mea-
sures; or

(i) The sum of the pro rata costs attributable to all candi-
dates seeking election to the same office or the sum of the pro
rata costs attributable to competing ballot measures reaches
or exceeds the statutory threshold.

Example 1 (prorating): A mailer/postcard supports one
candidate and one ballot measure at a total cost of $3.200.
One side of the postcard is entirely devoted to the ballot mea-
sure. The other side is split evenly between the candidate and
the ballot measure. The ballot measure's pro rata share is
$2.400 (75%) and the candidate's pro rata share is $800

(25%).
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Example 2 (prorating and attributing): An independent
expenditure ad appears in the newspaper two weeks before
the election. The ad costs $1.000; 50% of the ad supports a
candidate and the other 50% opposes the candidate's oppo-
nent. The independent expenditure is disclosed under RCW
42.17A.260 because the sum of the pro rata share for the two
candidates who seek the same office is $1.000.

(b) Disclosing independent expenditures that support
or oppose multiple candidates or ballot measures. When a
pro rata, attributable cost reaches or exceeds the statutory
threshold. the entire independent expenditure must be dis-
closed. Include the amounts attributable to all candidates and
ballot propositions supported or opposed by the expenditure.

(c) Other applications of prorating and attributing

independent expenditures. Use the prorating and attribution
steps explained in (a)(i) and (ii) of this section to determine

when an independent expenditure as defined in RCW
42.17A.005(26) must comply with the "no candidate autho-
rized this ad" sponsor identification and, if applicable, the
"top 5" contributors required by RCW 42.17A.320(2) and
WAC 390-18-010.

(2) A political committee reporting pursuant to RCW
42.17A.225, 42.17A.235 and 42.17A.240 is exempt from
providing on a C-6 form itemized information concerning its
sources of funds giving in excess of two hundred fifty dollars
for an electioneering communication, unless the committee
received funds that were requested or designated for the com-
munication.

(&) (3) An out-of-state political committee shall
report pursuant to RCW 42.17A.305 if it sponsors an elec-
tioneering communication defined in RCW 42.17A.005.

((6Y)) (4) The sponsor of an electioneering communica-
tion shall report pursuant to RCW 42.17A.305 and commis-
sion rules regarding electioneering communications, even if
the expenditure also satisfies the definition of independent
expenditure in RCW 42.17A.005 or 42.17A.255. Persons in
compliance with this subsection are deemed in compliance
with RCW 42.17A.255 or 42.17A.260.

() (5) Any person making an expenditure that is
reportable under RCW 42.17A.640, grass roots lobbying
campaigns, that also satisfies the definition of electioneering
communication in RCW 42.17A.005 shall file pursuant to
RCW 42.17A.305 and commission rules regarding election-
eering communications.

WSR 14-12-013
PERMANENT RULES
PUBLIC DISCLOSURE COMMISSION
[Filed May 22, 2014, 5:07 p.m., effective June 22, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Converting PDC Interpretation 04-01, Contri-
bution Limits: Impact When a Candidate Subject to Limit
Does Not Have a Primary Election (adopted 2/242/04 [Febru-
ary 24, 2004]) to rule.

New rule clarifies that only candidates who appear on
the primary election ballot or as write-in candidates in the pri-
mary election may receive primary election contributions
under the limits imposed by RCW 42.17A.405 and 42.17A.-
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410. The rule informs candidates how refunds are to be made
when contributions are received that a candidate is not eligi-
ble to receive.

Statutory Authority for Adoption: RCW 42.17A.110(1).

Adopted under notice filed as WSR 14-08-021 on March
21,2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0 [1],
Amended 1 [0], Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: May 22, 2014.

Lori Anderson
Communications and
Training Officer

NEW SECTION

WAC 390-17-301 Eligibility to receive primary elec-
tion contributions. (1) Candidates for state and certain local
offices are subject to the contribution limits in RCW
42.17A.405. Judicial candidates are subject to the contribu-
tion limits in RCW 42.17A.410. Only candidates who appear
on the primary election ballot or as write-in candidates in the
primary election may receive primary election contributions.

(2) Once the appropriate elections official determines
that no primary election for a particular office will be held, a
declared candidate for that office must refund any contribu-
tions received in excess of the general election contribution
limit. The candidate or the candidate's authorized committee
must make the refunds within two weeks of the election's
official's determination, and must disclose the refunds on the
appropriate report.

(3) Failure by a candidate or a candidate's authorized
committee to make refunds as required by subsection (2) of
this section is a violation of RCW 42.17A.405 or 42.17A.410
by the candidate, but not by the contributors who made pri-
mary election contributions before a determination was made
that no primary election would be held.

(4) WAC 390-17-303 sets out additional eligibility crite-
ria for superior court candidates.
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WSR 14-12-018
PERMANENT RULES
PROFESSIONAL EDUCATOR
STANDARDS BOARD
[Filed May 23, 2014, 1:12 p.m., effective June 23, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Amends WAC 181-78A-100 on the require-
ments for the site team chair for review of preparation pro-
grams. Current requirements are for a professional educator
standards board staff person. Change would require the team
chair to have completed specific training.

Citation of Existing Rules Affected by this Order:
Amending WAC 181-78A-100.

Statutory Authority for Adoption: RCW 28A.410.210.

Adopted under notice filed as WSR 14-08-028 on March
24,2014.

A final cost-benefit analysis is available by contacting
David Brenna, 600 Washington Street South, Room 400,
Olympia, WA 98504-7236, phone (360) 725-6238, fax (360)
586-4548, e-mail david.brenna@k12.wa.us.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 1, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: May 15, 2014.

David Brenna
Senior Policy Analyst

AMENDATORY SECTION (Amending WSR 13-20-028,
filed 9/23/13, effective 10/24/13)

WAC 181-78A-100 Existing approved programs.
Chapter 181-78 A WAC rules shall govern all policies related
to programs upon adoption by the professional educator stan-
dards board, which shall provide assistance to programs in
the revision of their existing programs.

(1) The professional educator standards board shall
determine the schedule for such approval reviews and
whether an on-site visit or other forms of documentation and
validation shall be used for the purposes of granting approval
under program approval standards. In determining the sched-
ule for site visits, the board shall take into consideration the
partnership agreement between the state and national accred-
itation organizations as such agreement relates to the accred-

itation cycle and allow CAEP accredited ((eeHegestuniversi-
ties)) programs to follow the CAEP schedule for their review.

Non-CAEP accredited ((eeHegestuntversities)) programs

shall have a review every five years. The professional educa-
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tor standards board may require more frequent site visits at
their discretion pursuant to WAC 181-78A-110(2). The pro-
fessional educator standards board will not consider requests
for site visit delays.

(2) Each institution shall submit its program for review
when requested by the professional educator standards board
to ensure that the program meets the state's program approval
standards as follows:

(a) At least six months prior to a scheduled on-site visit,
the institution shall submit an institutional report that pro-
vides evidence and narrative, as needed, that addresses how
the program approval standards are met for each preparation
program undergoing review. Evidence shall include such
data and information from the annual data submissions
required per WAC 181-78A-255(2) as have been designated
by the professional educator standards board as evidence per-
tinent to the program approval process.

(b) The institutional report shall be reviewed by a team
whose membership is composed of:

(i) One member of the professional educator standards
board;

(1) One peer institution representative;

(iii) One individual with assessment expertise;

(iv) Two K-12 practitioners with expertise related to the
programs scheduled for review; and

(v) A ((designated-professional-edueator standards-beard
staff member-who-shall serve-as-teamleader)) site team chair
who has completed state site chair training.

(c) Substitutions, drawn from (b)(i) through (iv) of this
subsection, may be assigned when individuals are not avail-
able. Additions to the team shall be drawn from (b)(i) through
(iv) of this subsection when necessary. The professional edu-
cator standards board liaison for that institution may be pres-
ent, but shall not serve in an evaluative role. All members,
including substitutes, shall be trained.

(d) Team membership may be reduced for regular con-
tinuing visits in which fewer than five standards are being
reviewed, initial visits, and focus visits. At a minimum, the
team must consist of two members of which one must be a
member of the professional educator standards board.

(e) Members of a focus visit team shall, at a minimum,
be comprised of one member who served on the on-site team
and one member of the professional educator standards
board.

(f) The review of the off-site team shall identify addi-
tional evidence and clarifications that may be needed to pro-
vide adequate support for the institutional report.

(g) The report of the off-site team shall be submitted to
the institution, which shall provide an addendum to the insti-
tutional report no later than five weeks preceding the on-site
review.

(h) The on-site visit shall be conducted in compliance
with the protocol and process adopted and published by the
professional educator standards board. The team shall be
comprised of members of the off-site review team whenever
possible.

(i) The final site visit report and other appropriate docu-
mentation will be submitted to the professional educator stan-
dards board.

WSR 14-12-024

(j) Institutions may submit a reply to the report within
two weeks following receipt of the report. The reply may
address issues for consideration, including a request for
appeal per this subsection (g), limited to evidence that the
review disregarded state standards, failed to follow state pro-
cedures for review, or failed to consider evidence that was
available at the time of the review.

(k) In considering the report, the professional educator
standards board may grant approval according to WAC 181-
78A-110 and 181-78A-100(1).

(1) Institutions may request a hearing in instances where
it disagrees with the professional educator standards board's
decision. The hearing will be conducted through the office of
administrative hearings by an administrative law judge per
chapter 34.05 RCW. The institution seeking a hearing will
provide a written request to the professional educator stan-
dards board in accordance with WAC 10-08-035.

(3) Institutions seeking Council for the Accreditation of
Educator Preparation, Council for Accreditation of Counsel-
ing and Related Education Programs, and National Associa-
tion of School Psychologist accreditation may request from
the professional educator standards board approval for con-
current site visits which would utilize the same documenta-
tion with the exception of material submitted by the institu-
tion to the state for the professional education advisory
boards and the accountability standards.

WSR 14-12-024
PERMANENT RULES
CLARK COLLEGE
[Filed May 27, 2014, 11:43 a.m., effective July 7, 2014]

Effective Date of Rule: July 7, 2014.

Purpose: To bring the code of student conduct into align-
ment with the federal Violence Against Women Act, reflect
online, virtual environments and relevant issues (cyber-
stalking, cyberbullying and online harassment), and create a
consistent process for ensuring due process.

Citation of Existing Rules Affected by this Order:
Repealing chapter 132N-121 WAC, Code of student conduct.

Statutory Authority for Adoption: RCW 28B.50.140(3).

Adopted under notice filed as WSR 14-07-121 on March
19, 2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 4, Amended 1, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 1, Amended
17, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.
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Date Adopted: May 25, 2014.
Bob Williamson
Vice-President of
Administrative Services

Chapter 132N-125 WAC

CODE OF STUDENT CONDUCT

NEW SECTION

WAC 132N-125-005 Student responsibilities. (1)
Clark College provides its community and students with edu-
cation and services of the highest quality. We do this in a
manner which exhibits concern and sensitivity to students,
faculty, staff, and others who utilize our services and facili-
ties. It is essential that members of Clark College exhibit
appropriate and conscientious behavior in dealing with oth-
ers.

(2) Clark College expects all students to conduct them-
selves in a manner consistent with its high standards of schol-
arship and conduct. Student conduct, which distracts from or
interferes with accomplishment of these purposes, is not
acceptable. Students are expected to comply with these stan-
dards of conduct for students both on and off campus and
acknowledge the college's authority to take disciplinary
action.

(3) Admission to Clark College carries with it the pre-
sumption that students will conduct themselves as responsi-
ble members of the college community. This includes an
expectation that students will obey the law, comply with pol-
icies, procedures and rules of the college and its departments,
maintain a high standard of integrity and honesty, and respect
the rights, privileges and property of other members of Clark
College.

(4) 1t is assumed that students are and wish to be treated
as adults. As such, students are responsible for their conduct.
These standards of conduct for students promote Clark Col-
lege's educational purposes and provide students a full under-
standing of their rights and responsibilities. Sanctions for vio-
lations of the standards of conduct for students will be admin-
istered under this chapter. When violations of laws of the
state of Washington and/or the United States are also
involved, the college may refer such matters to proper author-
ities and in the case of minors, this conduct may be referred
to parents or legal guardians.

NEW SECTION

WAC 132N-125-010 Authority. The board of trustees,
acting pursuant to RCW 28B.50.140(14), delegates to the
president of the college the authority to administer disci-
plinary action. Administration of the disciplinary procedures
is the responsibility of the vice-president of student affairs or
designee. The student conduct officer shall serve as the prin-
cipal investigator and administrator for alleged violations of
this code.
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NEW SECTION

WAC 132N-125-015 Definitions. The following defi-
nitions shall apply for the purposes of this student conduct
code:

(1) "ASCC" means the associated students of Clark Col-
lege as defined in the constitution of that body.

(2) "Assembly" means any overt activity engaged in by
one or more persons, the object of which is to gain publicity,
advocate a view, petition for a cause, or disseminate informa-
tion to any person, persons, or group of persons.

(3) "Board" means the board of trustees of Community
College District No. 14, state of Washington.

(4) "College" means Clark College and any other com-
munity college centers or facilities established within Wash-
ington state Community College District No. 14.

(5) "College community" means trustees, students, staff,
faculty, and visitors on college-owned or controlled facilities.

(6) "College facilities" and "college facility" means and
includes any and all real and personal property owned,
rented, leased, or operated by the board of trustees of Wash-
ington state Community College District No. 14, and shall
include all buildings and appurtenances attached thereto and
all parking lots and other grounds. College facilities extend to
distance education classroom environments, and agencies or
institutions that have educational agreement with the college.

(7) "College official" includes any person employed by
the college performing assigned duties.

(8) "College premises" shall include all campuses of the
college, wherever located, and includes all land, buildings,
facilities, vehicles, equipment, and other property owned,
used, or controlled by the college.

(9) "Complainant" means any person who submits a
charge alleging that a student violated the code of student
conduct.

(10) "Conduct review officer" is the vice-president of
student affairs or other college administrator designated by
the president to be responsible for receiving and for review-
ing or referring appeals of student disciplinary actions in
accordance with the procedures of this code. The president is
authorized to reassign any and all of the conduct review offi-
cer's duties or responsibilities as set forth in this chapter as
may be reasonably necessary.

(11) "Controlled substance" means and includes any
drug or substance as defined in chapter 69.50 RCW as now
law or hereafter amended.

(12) "Day" means a weekday, excluding weekends and
college holidays.

(13) "Disciplinary action" is the process by which the
student conduct officer imposes discipline against a student
for a violation of the student conduct code.

(14) "Disciplinary appeal" is the process by which an
aggrieved student can appeal the discipline imposed by the
student conduct officer. Disciplinary appeals from a suspen-
sion in excess of ten days or an expulsion are heard by the
student conduct committee. Appeals of all other appealable
disciplinary action shall be reviewed through brief adjudica-
tive proceedings.

(15) "Faculty member" and "instructor" means any
employee of Community College District No. 14 who is
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employed on a full-time or part-time basis as a teacher,
instructor, counselor, or librarian.

(16) "Filing" is the process by which a document is offi-
cially delivered to a college official responsible for facilitat-
ing a disciplinary review. Unless otherwise provided, filing
shall be accomplished by:

(a) Hand delivery of the document to the specified col-
lege official or college official's assistant; or

(b) By sending the document by e-mail and first class
mail to the specified college official's office and college e-
mail address.

Papers required to be filed shall be deemed filed upon
actual receipt during office hours at the office of the specified
college official.

(17) "The president” is the president of the college. The
president is authorized to delegate any and all of his or her
responsibilities as set forth in the chapter as may be reason-
ably necessary.

(18) "RCW" means Revised Code of Washington which
can be accessed at http://apps.leg.wa.gov/rcw/.

(19) "Respondent” is the student against whom disci-
plinary action is initiated.

(20) "Service" is the process by which a document is
officially delivered to a party. Unless otherwise provided,
service upon a party shall be accomplished by:

(a) Hand delivery of the document to the party; or

(b) By sending the document by e-mail and by certified
mail or first class mail to the party's last known address. It is
the responsibility of each student to regularly check their
official Clark College e-mail address.

Service is deemed complete upon hand delivery of the
document or upon the date the document is e-mailed and
deposited in the mail.

(21) "Student" includes all persons taking courses at or
through the college, whether on a full-time or part-time basis,
and whether such courses are credit courses, noncredit
courses, online courses, or otherwise. Persons who have been
notified of their acceptance for admission, persons who with-
draw after allegedly violating the code, or persons who are
not officially enrolled for a particular term but who have a
continuing relationship with the college, are considered "stu-
dents."

(22) "Student conduct officer" is a college administrator
designated by the president or vice-president of student
affairs to be responsible for implementing and enforcing the
student conduct code. The president or vice-president of stu-
dent affairs is authorized to reassign any and all of the student
conduct officer's duties or responsibilities as set forth in this
chapter as may be reasonably necessary.

(23) "Student organization" means any number of stu-
dents who have met the formal requirements of clubs and
organizations.

NEW SECTION

WAC 132N-125-020 Statement of jurisdiction. The
student conduct code shall apply to student conduct that
occurs on college premises, to conduct that occurs at or in
connection with college-sponsored activities, or to off-cam-
pus conduct that in the judgment of the college adversely
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affects the college community or the pursuit of its objectives.
Jurisdiction extends to, but is not limited to, locations in
which students are engaged in official college activities
including, but not limited to, foreign or domestic travel,
activities funded by the associated students, athletic events,
training internships, cooperative and distance education,
online education, practicums, supervised work experiences
or any other college-sanctioned social or club activities. Stu-
dents are responsible for their conduct from the time of appli-
cation for admission through the actual receipt of a degree,
even though conduct may occur before classes begin or after
classes end, as well as during the academic year and during
periods between terms of actual enrollment. These standards
shall apply to a student's conduct even if the student with-
draws from college while a disciplinary matter is pending.

NEW SECTION

WAC 132N-125-025 Students studying abroad. Stu-
dents who participate in any college-sponsored or sanctioned
international study program shall observe the following:

(1) The laws of the host country;

(2) The academic and disciplinary regulations of the edu-
cational institution or residential housing program where the
student is studying;

(3) Any other agreements related to the student's study
program in another country; and

(4) Clark College's standards of conduct for students.

NEW SECTION

WAC 132N-125-030 Statement of student rights. As
members of the academic community, students are encour-
aged to develop the capacity for critical judgment and to
engage in an independent search for truth. Freedom to teach
and freedom to learn are inseparable facets of academic free-
dom. The freedom to learn depends upon appropriate oppor-
tunities and conditions in the classroom, on the campus, and
in the larger community. Students should exercise their free-
dom with responsibility. The responsibility to secure and to
respect general conditions conducive to the freedom to learn
is shared by all members of the college community.

The following enumerated rights are guaranteed to each
student within the limitations of statutory law and college
policy which are deemed necessary to achieve the educa-
tional goals of the college:

(1) Academic freedom.

(a) Students are guaranteed the rights of free inquiry,
expression, and assembly upon and within college facilities
that are generally open and available to the public.

(b) Students are free to pursue appropriate educational
objectives from among the college's curricula, programs, and
services, subject to the limitations of RCW 28B.50.090
3)(b).

(c) Students shall be protected from academic evaluation
which is arbitrary, prejudiced, or capricious, but are responsi-
ble for meeting the standards of academic performance estab-
lished by each of their instructors.

(d) Students have the right to a learning environment
which is free from unlawful discrimination, inappropriate
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and disrespectful conduct, and any and all harassment,
including sexual harassment.

(2) Due process.

(a) The rights of students to be secure in their persons,
quarters, papers, and effects against unreasonable searches
and seizures is guaranteed.

(b) No disciplinary sanction may be imposed on any stu-
dent without notice to the accused of the nature of the
charges.

(¢) A student accused of violating this code of student
conduct is entitled, upon request, to procedural due process
as set forth in this chapter.

NEW SECTION

WAC 132N-125-035 Prohibited student conduct. The
college may impose disciplinary sanctions against a student
who commits, or aids, abets, incites, encourages or assists
another person to commit, an act(s) of misconduct which
include, but are not limited to, the following:

(1) Academic dishonesty. Any act of academic dishon-
esty including, but not limited to, cheating, plagiarism, and
fabrication.

(a) Cheating includes using or any attempt to use, give or
obtain unauthorized assistance relating to the completion of
an academic assignment.

(b) Plagiarism includes taking and using as one's own,
without proper attribution, the ideas, writings, or work of
another person in completing an academic assignment.

(¢) Self-plagiarism may also include the unauthorized
submission for credit of academic work that has been submit-
ted for credit in another course.

(d) Fabrication includes falsifying data, information, or
citations in completing an academic assignment and also
includes providing false or deceptive information to an
instructor concerning the completion of an assignment.

(e) No student shall be allowed to withdraw from a
course or from the college to avoid the consequences of aca-
demic dishonesty.

(2) Other dishonesty. Any other acts of dishonesty,
such acts include, but are not limited to:

(a) Forgery, alteration, submission of falsified docu-
ments or misuse of any college document, record, or instru-
ment of identification;

(b) Tampering with an election conducted by or for col-
lege students; or

(c) Furnishing false information, or failing to furnish
correct information, in response to the request or requirement
of a college officer or employee.

(3) Obstruction or disruption. Obstruction or disrup-
tion of:

(a) Any instruction, research, administration, disci-
plinary proceeding, or other college activity, including the
obstruction of the free flow of pedestrian or vehicular move-
ment on college property or at a college activity; or

(b) Any activity that is authorized to occur on college
property, whether or not actually conducted or sponsored by
the college. Participation in any activity which unreasonably
disrupts the operations of the college or infringes on the
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rights of another member of the college community, or leads
or incites another person to engage in such an activity.

(4) Assault, physical abuse, verbal abuse, threat(s),
intimidation, harassment, bullying, stalking or other conduct
which harms, threatens, or is reasonably perceived as threat-
ening the health or safety of another person or another per-
son's property. For purposes of this subsection:

(a) Bullying is physical or verbal abuse, repeated over
time, and involving a power imbalance between the aggressor
and victim.

(b) Stalking is intentional and repeated following of
another person, which places that person in reasonable fear
that the perpetrator intends to injure, intimidate, or harass that
person. Stalking also includes instances where the perpetrator
knows or reasonably should know that the person is fright-
ened, intimidated, or harassed, even if the perpetrator lacks
such an intent.

(5) Cyber misconduct. Cyberstalking, cyberbullying, or
online harassment. Use of electronic communications includ-
ing, but not limited to, electronic mail, instant messaging,
electronic bulletin boards, and social media sites to harass,
abuse, bully, or engage in other conduct which harms, threat-
ens, or is reasonably perceived as threatening the health or
safety of another person. Prohibited activities include, but are
not limited to, unauthorized monitoring of another's e-mail
communications directly or through spyware, sending threat-
ening e-mails, disrupting electronic communications with
spam or by sending a computer virus, sending false messages
to third parties using another's e-mail identity, nonconsensual
recording of sexual activity, and nonconsensual distribution
of a recording of sexual activity.

(6) Property violation. Attempted or actual damage to,
or theft or misuse of, real or personal property or money of:

(a) The college or state;

(b) Any student or college officer, employee, or organi-
zation;

(¢) Any other member of the college community or orga-
nization; or

(d) Possession of such property or money after it has
been stolen.

(7) Failure to comply with directive. Failure to comply
with the direction of a college officer or employee who is act-
ing in the legitimate performance of his or her duties, includ-
ing failure to properly identify oneself to such a person when
requested to do so.

(8) Weapons. Possession or use of firearms, explosives,
dangerous chemicals, or other dangerous weapons, which can
be used to inflict bodily harm or to damage real or personal
property is prohibited on the college campus, at any other
facilities leased or operated by the college, or at any activity
under the administration or sponsorship of the college.
Exceptions to this policy are permitted when the weapon is
used in conjunction with an approved college instructional
program, is carried by duly constituted law enforcement offi-
cer, or is otherwise permitted by law.

(9) Hazing. Hazing includes, but is not limited to, any
initiation into a student organization or any pastime or
amusement engaged in with respect to such an organization
that causes, or is likely to cause, bodily danger or physical
harm, or serious mental or emotional harm to any student.
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(10) Alcohol, drug, and tobacco violations.

(a) Alcohol. The use, possession, delivery, sale, or being
visibly under the influence of any alcoholic beverage, except
as permitted by law and applicable college policies.

(b) Marijuana. The use, possession, delivery, sale, or
being visibly under the influence of marijuana or the psycho-
active compounds found in marijuana and intended for
human consumption, regardless of form. While state law per-
mits the recreational use of marijuana, federal law prohibits
such use on college premises or in connection with college
activities.

(c) Drugs. The use, possession, delivery, sale, or being
under the influence of any legend drug, including anabolic
steroids, androgens, or human growth hormones as defined in
chapter 69.41 RCW, or any other controlled substance under
chapter 69.50 RCW, except as prescribed for a student's use
by a licensed practitioner.

(d) Tobacco, electronic cigarettes, and related prod-
ucts. Consistent with its efforts to promote wellness, fitness,
and a campus environment conducive to work, study, and
activities for staff, students, and the public, Clark College
maintains a tobacco-free campus. The use of tobacco, elec-
tronic cigarettes, and related products in any building owned,
leased, or operated by the college or in any location is prohib-
ited. "Related products" include, but are not limited to, ciga-
rettes, pipes, bidi, clove cigarettes, waterpipes, hookahs,
chewing tobacco, and snuff.

(11) Lewd conduct. Conduct which is obscene, lewd, or
indecent.

(12) Disorderly conduct. Conduct which disrupts cam-
pus operations or the educational environment, is disturbing
the peace, or assisting or encouraging another person to dis-
turb the peace.

(13) Discriminatory conduct. Discriminatory conduct
which harms or adversely affects any member of the college
community because of her/his race; color; national origin;
sensory, mental or physical disability; use of a service ani-
mal; gender, including pregnancy; marital status; age (40+);
religion; creed; genetic information; sexual orientation; gen-
der identity; veteran's status; or any other legally protected
classification. Such finding is considered an aggravating fac-
tor in determining a sanction for such conduct.

(14) Sexual misconduct. The term "sexual misconduct"
includes sexual harassment, sexual intimidation, and sexual
violence.

(a) Sexual harassment. The term "sexual harassment"
means unwelcome conduct of a sexual nature, including
unwelcome sexual advances, requests for sexual favors, and
other verbal, nonverbal, or physical conduct of a sexual
nature that is sufficiently serious as to deny or limit, and that
does deny or limit, based on sex, the ability of a student to
participate in or benefit from the college's educational pro-
gram or that creates an intimidating, hostile, or offensive
environment for other campus community members.

(b) Sexual intimidation. The term "sexual intimidation"
incorporates the definition of "sexual harassment" and means
threatening or emotionally distressing conduct based on sex
including, but not limited to, nonconsensual recording of sex-
ual activity or the distribution of such recording.
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(c) Sexual violence. The term "sexual violence" incor-
porates the definition of "sexual harassment" and means a
physical sexual act perpetrated without clear, knowing, and
voluntary consent, such as committing a sexual act against a
person's will, exceeding the scope of consent, or where the
person is incapable of giving consent including rape, sexual
assault, sexual battery, sexual coercion, sexual exploitation,
gender- or sex-based stalking. The term further includes acts
of dating or domestic violence. A person may be incapable of
giving consent by reason of age, threat or intimidation, lack
of opportunity to object, disability, drug or alcohol consump-
tion, or other cause.

(15) Harassment. Unwelcome and offensive conduct
including verbal, nonverbal, or physical conduct, that is
directed at a person because of such person's protected status
and that is sufficiently serious as to deny or limit, and that
does deny or limit, the ability of a student to participate in or
benefit from the college's educational program or that creates
an intimidating, hostile, or offensive environment for other
campus community members. Protected status includes a
person's race; color; national origin; sensory, mental or phys-
ical disability; use of a service animal; gender, including
pregnancy; marital status; age (40+); religion; creed; genetic
information; sexual orientation; gender identity; veteran's
status; or any other legally protected classification. See "Sex-
ual misconduct" for the definition of "sexual harassment."
Harassing conduct may include, but is not limited to, physical
conduct, verbal, written, social media, and electronic com-
munications.

(16) Retaliation. Retaliation, intimidation, threats, or
coercion against anyone who asserts a right protected by fed-
eral, state, or local law, or college policies including, but not
limited to, student conduct code provisions prohibiting dis-
crimination and harassment, or who cooperates in an investi-
gation.

(17) Theft or misuse of electronic resources. Theft or
other misuse of computer time or other electronic informa-
tion resources of the college. Such misuse includes, but is not
limited to:

(a) Unauthorized use of such resources or opening of a
file, message, or other item;

(b) Unauthorized duplication, transfer, or distribution of
a computer program, file, message, or other item;

(¢) Unauthorized use or distribution of someone else's
password or other identification;

(d) Use of such time or resources to interfere with some-
one else's work;

(e) Use of such time or resources to send, display, or
print an obscene or abusive message, text, or image;

(f) Use of such time or resources to interfere with normal
operation of the college's computing system or other elec-
tronic information resources;

(g) Use of such time or resources in violation of applica-
ble copyright or other law;

(h) Adding to or otherwise altering the infrastructure of
the college's electronic information resources without autho-
rization; or

(i) Failure to comply with the student computing
resources policy. http://www.clark.edu/student_services/
computing_resources/policy.php
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(18) Unauthorized access. Unauthorized possession,
duplication, or other use of a key, keycard, or other restricted
means of access to college property, or unauthorized entry
onto or into college property.

(19) Safety violations. Safety violations include any
nonaccidental conduct that interferes with or otherwise com-
promises any college policy, equipment, or procedure relat-
ing to the safety and security of the campus community,
including tampering with fire safety equipment and trigger-
ing false alarms or other emergency response systems.

(20) Abuse or misuse of any procedures. Abuse or mis-
use of any of the procedures relating to student complaints or
misconduct including, but not limited to:

(a) Failure to obey a subpoena;

(b) Falsification or misrepresentation of information;

(c) Disruption or interference with the orderly conduct of
a proceeding.

(d) Interfering with someone else's proper participation
in a proceeding;

(e) Destroying or altering potential evidence or attempt-
ing to intimidate or otherwise improperly pressure a witness
or potential witness;

(f) Attempting to influence the impartiality of, or harass-
ing or intimidating, a student conduct committee member; or

(g) Failure to comply with any disciplinary sanction(s)
imposed under this student conduct code.

(21) Motor vehicles. Operation of any motor vehicle on
college property in an unsafe manner or in a manner which is
reasonably perceived as threatening the health or safety of
another person.

(22) Violation of other laws or policies. Violation of
any federal, state, or local law, rule, or regulation or other
college rules or policies, including college traffic and parking
rules.

(23) Ethical violation. The breach of any generally rec-
ognized and published code of ethics or standards of profes-
sional practice that governs the conduct of a particular profes-
sion for which the student is taking a course or is pursuing as
an educational goal or major.

In addition to initiating discipline proceedings for viola-
tion of the student conduct code, the college may refer any
violations of federal, state, or local laws to civil and criminal
authorities for disposition. The college shall proceed with
student disciplinary proceedings regardless of whether the
underlying conduct is subject to civil or criminal prosecution.

NEW SECTION

WAC 132N-125-040 Trespass. The vice-president of
student affairs or designee shall have the authority and power
to:

(1) Prohibit the entry, or withdraw the license or privi-
lege of any person or group of persons to enter onto or remain
on any college premises or facility; or

(2) Give notice against trespass by any manner provided
by law, to any person, persons, or group of persons against
whom the license or privilege has been withdrawn or who
have been prohibited from entering onto or remaining upon
all or any portion of college premises or a college facility; or
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(3) Order any person, persons, or group of persons to
leave or vacate all or any portion of the college premises or
facility. Such power and authority may be exercised to halt
any event which is deemed to be unreasonably disruptive of
order or impedes the movement of persons or vehicles or
which disrupts or threatens to disrupt the ingress and/or
egress of persons from facilities owned and/or operated by
the college. Any individual remaining on or reentering the
college premises or facility after receiving notice that his or
her license or privilege to be on that property has been
revoked shall be subject to disciplinary action and/or charges
of criminal trespass.

NEW SECTION

WAC 132N-125-045 Disciplinary sanctions—
Terms—Conditions. The following disciplinary sanctions
may be imposed upon students found to have violated the stu-
dent conduct code. Depending upon the misconduct, more
than one sanction may be required. Other than college expul-
sion or revocation or withholding of a degree, disciplinary
sanctions are not made part of the student's academic record,
but are part of the student's disciplinary record. Violation of
any term or condition of any disciplinary sanction constitutes
a new violation and may subject the student to additional
sanctions.

(1) Disciplinary warning. A verbal statement to a stu-
dent that there is a violation and that continued violation may
be cause for further disciplinary action.

(2) Written reprimand. Notice in writing that the stu-
dent has violated one or more terms of this code of conduct
and that continuation of the same or similar behavior may
result in more severe disciplinary action.

(3) Disciplinary probation. Formal action placing spe-
cific conditions and restrictions upon the student's continued
attendance depending upon the seriousness of the violation
and which may include a deferred disciplinary sanction. If the
student subject to a deferred disciplinary sanction is found in
violation of any college rule during the time of disciplinary
probation, the deferred disciplinary sanction, which may
include, but is not limited to, a suspension or a dismissal from
the college, shall take effect immediately without further
review. Any such sanction shall be in addition to any sanction
or conditions arising from the new violation. Probation may
be for a limited period of time or may be for the duration of
the student's attendance at the college.

(4) Disciplinary suspension. Dismissal from the college
and from the student status for a stated period of time. There
will be no refund of tuition or fees for the quarter in which the
action is taken.

(5) Dismissal. The revocation of all rights and privileges
of membership in the college community and exclusion from
the campus and college-owned or controlled facilities with-
out any possibility of return. There will be no refund of tui-
tion or fees for the quarter in which the action is taken.

(6) Disciplinary terms and conditions that may be
imposed in conjunction with the imposition of a disciplinary
sanction include, but are not limited to, the following:

(a) Educational sanction. The college may require the
student to complete an educational activity or experience
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directly related to the violation committed, at the student's
expense.

(b) Professional evaluation. Referral for drug, alcohol,
psychological, or medical evaluation by an appropriately cer-
tified or licensed professional may be required. The student
may choose the professional within the scope of practice and
with the professional credentials as defined by the college.
The student will sign all necessary releases to allow the col-
lege access to any such evaluation. The student's return to
college may be conditioned upon compliance with recom-
mendations set forth in such a professional evaluation. If the
evaluation indicates that the student is not capable of func-
tioning within the college community, the student will
remain suspended until future evaluation recommends that
the student is capable of reentering the college and comply-
ing with the rules of conduct.

(¢) Not in good standing. A student may be deemed "not
in good standing" with the college. If so, the student shall be
subject to the following restrictions:

(1) Ineligible to hold an office in any student organization
recognized by the college or to hold any elected or appointed
office of the college.

(i1) Ineligible to represent the college to anyone outside
the college community in any way, including representing the
college at any official function, or any forms of intercolle-
giate competition or representation.

(d) Restitution or monetary fine. Reimbursement for
damage to or misappropriation of property, or for injury to
persons, or for reasonable costs incurred by the college in
pursuing an investigation or disciplinary proceeding. This
may take the form of monetary reimbursement, appropriate
service, monetary fine, or other compensation.

(e) Hold on transcript or registration. This is a temporary
measure restricting release of a student's transcript or access
to registration. Upon satisfactory completion of the condi-
tions of the sanction, the hold is released.

(f) Revocation of admission or degree. Admission to or a
degree awarded from the college may be revoked for fraud,
misrepresentation, or other violation of standards of conduct
for students in obtaining the degree, or for other serious vio-
lations committed by a student prior to graduation.

(g) Withholding degree. The college may withhold
awarding a degree otherwise earned until the completion of
the process set forth in this chapter, including the completion
of all sanctions imposed.

(h) No trespass order. A student may be restricted from
college property based on his/her misconduct.

(1) No contact order. A prohibition of direct or indirect
physical, verbal, or written contact (to include electronic)
with another individual or group.

HEARING PROCEDURES

NEW SECTION

WAC 132N-125-100 Initiation of disciplinary action.
(1) All disciplinary actions will be initiated by the student
conduct officer. If that officer is the subject of a complaint
initiated by the respondent, the president shall, upon request
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and when feasible, designate another person to fulfill any
such disciplinary responsibilities relative to the complainant.

(2) The student conduct officer shall initiate disciplinary
action by serving the respondent with written notice directing
him or her to attend a disciplinary meeting. The notice shall
briefly describe the factual allegations, the provision(s) of the
conduct code the respondent is alleged to have violated, the
range of possible sanctions for the alleged violation(s), and
specify the time and location of the meeting. At the meeting,
the student conduct officer will present the allegations to the
respondent and the respondent shall be afforded an opportu-
nity to explain what took place. If the respondent fails to
attend the meeting, the student conduct officer may take dis-
ciplinary action based upon the available information.

(3) Within ten days of the initial disciplinary meeting
and after considering the evidence in the case, including any
facts or argument presented by the respondent, the student
conduct officer shall serve the respondent with a written deci-
sion setting forth the facts and conclusions supporting his or
her decision, the specific student conduct code provisions
found to have been violated, the discipline imposed, if any,
and a notice of any appeal rights with an explanation of the
consequences of failing to file a timely appeal.

(4) The student conduct officer may take any of the fol-
lowing disciplinary actions:

(a) Exonerate the respondent and terminate the proceed-
ings.

(b) Impose a disciplinary sanction(s) as described in
WAC 132N-125-045.

(¢) Refer the matter directly to the student conduct com-
mittee for such disciplinary action as the committee deems
appropriate. Such referral shall be in writing, to the attention
of the chair of the student conduct committee, with a copy
served on the respondent.

NEW SECTION

WAC 132N-125-105 Appeal from disciplinary
action. (1) The respondent may appeal a disciplinary action
by filing a written notice of appeal with the conduct review
officer within twenty-one days of the student conduct offi-
cer's decision. Failure to timely file a notice of appeal consti-
tutes a waiver of the right to appeal and the student conduct
officer's decision shall be deemed final.

(2) The notice of appeal must include a brief statement
explaining why the respondent is seeking review.

(3) The parties to an appeal shall be the respondent and
the conduct review officer.

(4) A respondent, who timely appeals a disciplinary
action or whose case is referred to the student conduct com-
mittee, has a right to a prompt, fair, and impartial hearing as
provided for in these procedures.

(5) On appeal, the college bears the burden of establish-
ing the evidentiary facts underlying the imposition of a disci-
plinary sanction by a preponderance of the evidence.

(6) Imposition of disciplinary action for violation of the
student conduct code shall be stayed pending appeal, unless
respondent has been summarily suspended.

(7) The student conduct committee shall hear appeals
from:
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(a) The imposition of disciplinary suspensions in excess
of ten days;

(b) Dismissals; and

(c) Discipline cases referred to the committee by the stu-
dent conduct officer, the conduct review officer, or the presi-
dent.

(8) Student conduct appeals from the imposition of the
following disciplinary sanctions shall be reviewed through a
brief adjudicative proceeding;

(a) Suspensions of ten days or less;

(b) Disciplinary probation;

(¢) Written reprimands; and

(d) Any conditions or terms imposed in conjunction with
one of the foregoing disciplinary actions.

(9) Except as provided elsewhere in these rules, disci-
plinary warnings and dismissals of disciplinary actions are
final action and are not subject to appeal.

NEW SECTION

WAC 132N-125-110 Brief adjudicative proceed-
ings—Initial hearing. (1) Brief adjudicative proceedings
shall be conducted by a conduct review officer designated by
the president. The conduct review officer shall not participate
in any case in which he or she is a complainant or witness, or
in which they have direct or personal interest, prejudice, or
bias, or in which they have acted previously in an advisory
capacity.

(2) Before taking action, the conduct review officer shall
conduct an informal hearing and provide each party:

(a) An opportunity to be informed of the college's view
of the matter; and

(b) An opportunity to explain the party's view of the mat-
ter.

(3) The conduct review officer shall serve an initial deci-
sion upon both parties within ten days of the appeal. The ini-
tial decision shall contain a brief written statement of the rea-
sons for the decision and information about how to seek
administrative review of the initial decision. If no request for
review is filed within twenty-one days of the initial decision,
the initial decision shall be deemed the final decision.

(4) If the conduct review officer, upon review, deter-
mines that the respondent's conduct may warrant imposition
of a disciplinary suspension of more than ten days or expul-
sion, the matter shall be referred to the student conduct com-
mittee for a disciplinary hearing.

NEW SECTION

WAC 132N-125-115 Brief adjudicative proceed-
ings—Review of an initial decision. (1) An initial decision
is subject to review by the president, provided the respondent
files a written request for review with the conduct review
officer within twenty-one days of the initial decision.

(2) The president shall not participate in any case in
which he or she is a complainant or witness, or in which they
have direct or personal interest, prejudice, or bias, or in which
they have acted previously in an advisory capacity.

(3) During the review, the president shall give each party
an opportunity to file written responses explaining their view
of the matter and shall make any inquiries necessary to ascer-
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tain whether the sanctions should be modified or whether the
proceedings should be referred to the student conduct com-
mittee for a formal adjudicative hearing.

(4) The decision on review must be in writing and must
include a brief statement of the reason for the decision and
must be served on the parties within twenty-one days of the
initial decision or of the request for review, whichever is
later. The decision on review will contain a notice that judi-
cial review may be available. A request for review may be
deemed to have been denied if the president does not make a
disposition of the matter within twenty-one days after the
request is submitted.

(5) If the president, upon review, determines that the
respondent's conduct may warrant imposition of a disci-
plinary suspension of more than ten days or expulsion, the
matter shall be referred to the student conduct committee for
a disciplinary hearing.

NEW SECTION

WAC 132N-125-120 Student conduct committee. (1)
The student conduct committee consists of five members:

(a) Two full-time students appointed by the student gov-
ernment;

(b) Two faculty members appointed by the president;

(¢) One administrative staff member, other than an
administrator serving as a student conduct or conduct review
officer, appointed by the president at the beginning of the
academic year.

(2) The administrative staff member shall serve as the
chair of the committee and may take action on preliminary
hearing matters prior to convening the committee. The chair
shall receive annual training on protecting victims and pro-
moting accountability in cases involving allegations of sexual
misconduct.

(3) Hearings may be heard by a quorum of three mem-
bers of the committee, so long as a faculty member and one
student are included on the hearing panel. Committee action
may be taken upon a majority vote of all committee members
attending the hearing.

(4) Members of the student conduct committee shall not
participate in any case in which they are a party, complainant,
or witness, in which they have direct or personal interest,
prejudice, or bias, or in which they have acted previously in
an advisory capacity. Any party may petition for disqualifica-
tion of a committee member pursuant to RCW 34.05.425(4).

NEW SECTION

WAC 132N-125-125 Appeal—Student conduct com-
mittee. (1) Proceedings of the student conduct committee
shall be governed by the Administrative Procedure Act, chap-
ter 34.05 RCW, and by the Model Rules of Procedure, chap-
ter 10-08 WAC. To the extent there is a conflict between
these rules and chapter 10-08 WAC, these rules shall control.

(2) The student conduct committee chair shall serve all
parties with written notice of the hearing not less than seven
days in advance of the hearing date, as further specified in
RCW 34.05.434 and WAC 10-08-040 and 10-08-045. The
chair may shorten this notice period if both parties agree, and
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also may continue the hearing to a later time for good cause
shown.

(3) The committee chair is authorized to conduct pre-
hearing conferences and/or to make prehearing decisions
concerning the extent and form of any discovery, issuance of
protective decisions, and similar procedural matters.

(4) Upon request, filed at least five days before the hear-
ing by any party or at the direction of the committee chair, the
parties shall exchange, no later than the third day prior to the
hearing, lists of potential witnesses and copies of potential
exhibits that they reasonably expect to present to the commit-
tee. Failure to participate in good faith in such a requested
exchange may be cause for exclusion from the hearing of any
witness or exhibit not disclosed, absent a showing of good
cause for such failure.

(5) The committee chair may provide to the committee
members in advance of the hearing copies of (a) the conduct
officer's notification of the imposition of discipline, or refer-
ral to the committee, and (b) the notice of appeal, or any
response to referral, by the respondent. If doing so, however,
the chair should remind the members that these "pleadings"
are not evidence of any facts they may allege.

(6) The parties may agree before the hearing to designate
specific exhibits as admissible without objection and, if they
do so, whether the committee chair may provide copies of
these admissible exhibits to the committee members before
the hearing.

(7) The student conduct officer, upon request, shall pro-
vide reasonable assistance to the respondent in obtaining rel-
evant and admissible evidence that is within the college's
control.

(8) Communications between committee members and
other hearing participants regarding any issue in the proceed-
ing, other than procedural communications that are necessary
to maintain an orderly process, are generally prohibited with-
out notice and opportunity for all parties to participate, and
any improper "ex parte" communication shall be placed on
the record, as further provided in RCW 34.05.455.

(9) Each party may be accompanied at the hearing by a
nonattorney assistant of his/her choice. A respondent may
elect to be represented by an attorney at his or her own cost,
but will be deemed to have waived that right unless at least
four days before the hearing, written notice of the attorney's
identity and participation is filed with the committee chair
with a copy to the student conduct officer. The committee
will ordinarily be advised by an assistant attorney general. If
the respondent is represented by an attorney, the student con-
duct officer may also be represented by a second, appropri-
ately screened assistant attorney general.

NEW SECTION

WAC 132N-125-130 Student conduct committee
hearings—Presentation of evidence. (1) Upon the failure of
any party to attend or participate in a hearing, the student con-
duct committee may either:

(a) Proceed with the hearing and issuance of its decision;
or

(b) Serve a decision of default in accordance with RCW
34.05.440.
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(2) The hearing will ordinarily be closed to the public.
However, if all parties agree on the record that some or all of
the proceedings be open, the chair shall determine any extent
to which the hearing will be open. If any person disrupts the
proceedings, the chair may exclude that person from the hear-
ing room.

(3) The chair shall cause the hearing to be recorded by a
method that he/she selects, in accordance with RCW
34.05.449. That recording, or a copy, shall be made available
to any party upon request. The chair shall assure maintenance
of the record of the proceeding that is required by RCW
34.05.476, which shall also be available upon request for
inspection and copying by any party. Other recording shall
also be permitted, in accordance with WAC 10-08-190.

(4) The chair shall preside at the hearing and decide pro-
cedural questions that arise during the hearing, except as
overridden by majority vote of the committee.

(5) The student conduct officer, unless represented by an
assistant attorney general, shall present the case for imposing
disciplinary sanctions.

(6) All testimony shall be given under oath or affirma-
tion. Evidence shall be admitted or excluded in accordance
with RCW 34.05.452.

NEW SECTION

WAC 132N-125-135 Student conduct committee—
Initial decision. (1) At the conclusion of the hearing, the stu-
dent conduct committee shall permit the parties to make clos-
ing arguments in whatever form it wishes to receive them.
The committee also may permit each party to propose find-
ings, conclusions, and/or a proposed decision for its consider-
ation.

(2) Within twenty-one days following the later of the
conclusion of the hearing, or the committee's receipt of clos-
ing arguments, the committee shall issue an initial decision in
accordance with RCW 34.05.461 and WAC 10-08-210. The
initial decision shall include findings on all material issues of
fact and conclusions on all material issues of law, including
which, if any, provisions of the student conduct code were
violated. Any findings based substantially on the credibility
of evidence or the demeanor of witnesses shall be so identi-
fied.

(3) The committee's initial order shall also include a
determination on appropriate discipline, if any. If the matter
was referred to the committee by the student conduct officer,
the committee shall identify and impose disciplinary sanc-
tion(s) or conditions, if any, as authorized in the student code.
If the matter is an appeal by the respondent, the committee
may affirm, reverse, or modify the disciplinary sanction and/
or conditions imposed by the student conduct officer and/or
impose additional disciplinary sanction(s) or conditions as
authorized herein.

(4) The committee chair shall cause copies of the initial
decision to be served on the parties and their legal counsel of
record. The committee chair shall also promptly transmit a
copy of the decision and the record of the committee's pro-
ceedings to the president.

Permanent



WSR 14-12-024

NEW SECTION

WAC 132N-125-140 Appeal from student conduct
committee initial decision. (1) A respondent who is
aggrieved by the findings or conclusions issued by the stu-
dent conduct committee may appeal the committee's initial
decision to the president by filing a notice of appeal with the
president's office within twenty-one days of the committee's
initial decision. Failure to file a timely appeal constitutes a
waiver of the right and the initial decision shall be deemed
final.

(2) The notice of appeal must identify the specific find-
ings of fact and/or conclusions of law in the initial decision
that are challenged and must contain argument why the
appeal should be granted. The president's review shall be
restricted to the hearing record made before the student con-
duct committee and will normally be limited to a review of
those issues and arguments raised in the notice of appeal.

(3) The president shall provide a written decision to all
parties within forty-five days after receipt of the notice of
appeal. The president's decision shall be final and shall
include a notice of any rights to request reconsideration and/
or judicial review.

(4) The president may, at his or her discretion, suspend
any disciplinary action pending review of the merits of the
findings, conclusions, and disciplinary actions imposed.

(5) The president shall not engage in an ex parte commu-
nication with any of the parties regarding an appeal.

NEW SECTION

WAC 132N-125-145 Summary suspension. (1) Sum-
mary suspension is a temporary exclusion from specified col-
lege premises or denial of access to all activities or privileges
for which a respondent might otherwise be eligible, while an
investigation and/or formal disciplinary procedures are pend-
ing.

(2) The student conduct officer may impose a summary
suspension if there is probable cause to believe that the
respondent:

(a) Has violated any provision of the code of conduct;
and

(b) Presents an immediate danger to the health, safety, or
welfare of members of the college community; or

(c) Poses an ongoing threat of substantial disruption of,
or interference with, the operations of the college.

(3) Notice. Any respondent who has been summarily
suspended shall be served with oral or written notice of the
summary suspension. If oral notice is given, a written notifi-
cation shall be served on the respondent within two days of
the oral notice.

(4) The written notification shall be entitled "Notice of
Summary Suspension" and shall include:

(a) The reasons for imposing the summary suspension,
including a description of the conduct giving rise to the sum-
mary suspension and reference to the provisions of the stu-
dent conduct code or the law allegedly violated;

(b) The date, time, and location when the respondent
must appear before the conduct review officer for a hearing
on the summary suspension; and
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(c) The conditions, if any, under which the respondent
may physically access the campus or communicate with
members of the campus community. If the respondent has
been trespassed from the campus, a notice against trespass
shall be included that warns the student that his or her privi-
lege to enter into or remain on college premises has been
withdrawn, that the respondent shall be considered trespass-
ing and subject to arrest for criminal trespass if the respon-
dent enters the college campus other than to meet with the
student conduct officer or conduct review officer, or to attend
a disciplinary hearing.

(5)(a) The conduct review officer shall conduct a hearing
on the summary suspension as soon as practicable after impo-
sition of the summary suspension.

(b) During the summary suspension hearing, the issue
before the conduct review officer is whether there is probable
cause to believe that summary suspension should be contin-
ued pending the conclusion of disciplinary proceedings and/
or whether the summary suspension should be less restrictive
in scope.

(¢) The respondent shall be afforded an opportunity to
explain why summary suspension should not be continued
while disciplinary proceedings are pending or why the sum-
mary suspension should be less restrictive in scope.

(d) If the student fails to appear at the designated hearing
time, the conduct review officer may order that the summary
suspension remain in place pending the conclusion of the dis-
ciplinary proceedings.

(e) As soon as practicable following the hearing, the con-
duct review officer shall issue a written decision which shall
include a brief explanation for any decision continuing and/or
modifying the summary suspension and notice of any right to
appeal.

(f) To the extent permissible under applicable law, the
conduct review officer shall provide a copy of the decision to
all persons or offices who may be bound or protected by it.

NEW SECTION

WAC 132N-125-150 Classroom misconduct and
authority to suspend for no more than one day. (1) Faculty
members have the authority to take appropriate action to
maintain order and proper conduct in the classroom and to
maintain the effective cooperation of students in fulfilling the
objectives of the course.

(2) Bringing any person, thing, or object to a teaching
and learning environment that may disrupt the environment
or cause a safety or health hazard, without the express
approval of the faculty member is expressly prohibited.

(3) Faculty members or college administrators have the
right to suspend any student from any single class or related
activity for no more than one instructional day, if the stu-
dent's misconduct creates disruption to the point that it is dif-
ficult or impossible to maintain the decorum of the class,
related activity, or the learning and teaching environment.
The faculty member or college administrator shall report this
suspension to the student conduct officer or designee on the
same day of the suspension. In consultation with the faculty
member, the student conduct officer may set conditions for
the student upon return to the class or activity.
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DISCIPLINE PROCEDURES FOR CASES
INVOLVING ALLEGATIONS OF
SEXUAL MISCONDUCT

NEW SECTION

WAC 132N-125-200 Supplemental sexual miscon-
duct procedures. Both the respondent and the complainant
in cases involving allegations of sexual misconduct shall be
provided the same procedural rights to participate in student
discipline matters, including the right to participate in the ini-
tial disciplinary decision-making process and to appeal any
disciplinary decision.

Application of the following procedures is limited to stu-
dent conduct code proceedings involving allegations of sex-
ual misconduct by a student. In such cases, these procedures
shall supplement the student disciplinary procedures in WAC
132N-125-005 through 132N-125-145. In the event of con-
flict between the sexual misconduct procedures and the stu-
dent disciplinary procedures, the sexual misconduct proce-
dures shall prevail.

NEW SECTION

WAC 132N-125-205 Supplemental definitions. The
following supplemental definitions shall apply for purposes
of student conduct code proceedings involving allegations of
sexual misconduct by a student:

(1) A "complainant” is an alleged victim of sexual mis-
conduct, as defined in subsection (2) of this section.

(2) "Sexual misconduct" is prohibited sexual- or gender-
based conduct by a student including, but not limited to:

(a) Sexual activity for which clear and voluntary consent
has not been given in advance;

(b) Sexual activity with someone who is incapable of
giving valid consent because, for example, she or he is under-
age, sleeping, or otherwise incapacitated due to alcohol or
drugs;

(c¢) Sexual harassment;

(d) Sexual violence which includes, but is not limited to,
sexual assault, domestic violence, intimate violence, and sex-
ual- or gender-based stalking; and

(e) Nonphysical conduct such as sexual- or gender-based
digital media stalking, sexual- or gender-based online harass-
ment, sexual- or gender-based cyberbullying, nonconsensual
recording of a sexual activity, and nonconsensual distribution
of a recording of a sexual activity.

NEW SECTION

WAC 132N-125-210 Supplemental complaint pro-
cess. The following supplemental procedures shall apply
with respect to complaints or other reports of alleged sexual
misconduct by a student:

(1) The college's Title IX compliance officer or designee
shall investigate complaints or other reports of alleged sexual
misconduct by a student. Investigations will be completed in
a timely manner and the results of the investigation shall be
referred to the student conduct officer for disciplinary action.

(2) Informal dispute resolution shall not be used to
resolve sexual misconduct complaints without written per-
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mission from both the complainant and the respondent. If the
parties elect to mediate a dispute, either party shall be free to
discontinue mediation at any time. In no event shall media-
tion be used to resolve complaints involving allegations of
sexual violence.

(3) College personnel will honor requests to keep sexual
misconduct complaints confidential to the extent this can be
done without unreasonably risking the health, safety, and
welfare of the complainant or other members of the college
community or compromising the college's duty to investigate
and process sexual harassment and sexual violence com-
plaints.

(4) The student conduct officer, prior to initiating disci-
plinary action, will make a reasonable effort to contact the
complainant to discuss the results of the investigation and
possible disciplinary sanctions and/or conditions, if any, that
may be imposed upon the respondent if the allegations of sex-
ual misconduct are found to have merit.

(5) The student conduct officer, on the same date that a
disciplinary decision is served on the respondent, will serve a
written notice informing the complainant whether the allega-
tions of sexual misconduct were found to have merit and
describing any disciplinary sanctions and/or conditions
imposed upon the respondent for the complainant's protec-
tion, including disciplinary suspension or dismissal of the
respondent. The notice will also inform the complainant and
respondent of their appeal rights. If protective sanctions and/
or conditions are imposed, the student conduct officer shall
make a reasonable effort to contact the complainant to ensure
prompt notice of the protective disciplinary sanctions and/or
conditions imposed upon the respondent for the com-
plainant's protection is given.

NEW SECTION

WAC 132N-125-215 Supplemental appeal rights. (1)
The following actions by the student conduct officer may be
appealed by the complainant:

(a) The dismissal of a sexual misconduct complaint; or

(b) Any disciplinary sanction(s) and conditions imposed
against a respondent for a sexual misconduct violation,
including a disciplinary warning.

(2) A complainant may appeal a disciplinary decision by
filing a notice of appeal with the conduct review officer
within twenty-one days of the notice of the discipline deci-
sion provided for in WAC 132N-125-210(5). The notice of
appeal may include a written statement setting forth the
grounds of appeal. Failure to file a timely notice of appeal
constitutes a waiver of this right and the disciplinary decision
shall be deemed final.

(3) If the respondent timely appeals a decision imposing
discipline for a sexual misconduct violation, the college shall
notify the complainant of the appeal and provide the com-
plainant an opportunity to intervene as a party to the appeal.

(4) Except as otherwise specified in this supplemental
procedure, a complainant who timely appeals a disciplinary
decision or who intervenes as a part to the respondent's
appeal of a disciplinary decision shall be afforded the same
procedural rights as are afforded the respondent.
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(5) An appeal by a complainant from the following dis-
ciplinary actions involving allegations of sexual misconduct
against a student shall be handled as a brief adjudicative pro-
ceeding:

(a) Exoneration and dismissal of the proceedings;

(b) A disciplinary warning;

(c) A written reprimand;

(d) Disciplinary probation;

(e) Suspensions of ten days or less; and/or

(f) Any conditions or terms imposed in conjunction with
one of the foregoing disciplinary actions.

(6) An appeal by a complainant from disciplinary action
imposing a suspension in excess of ten days or an expulsion
shall be reviewed by the student conduct committee.

(7) In proceedings before the student conduct committee,
respondent and complainant shall have the right to be accom-
panied by a nonattorney assistant of their choosing during the
appeal process. Complainant may choose to be represented at
the hearing by an attorney at his or her own expense, but will
be deemed to have waived that right unless, at least four days
before the hearing, he or she files a written notice of the attor-
ney's identity and participation with the committee chair, and
with copies to the respondent and the student conduct officer.

(8) In proceedings before the student conduct committee,
complainant and respondent shall not directly question or
cross examine one another. All questions shall be directed to
the committee chair, who will act as an intermediary and pose
questions on the parties' behalf.

(9) Student conduct hearings involving sexual miscon-
duct allegations shall be closed to the public, unless respon-
dent and complainant both waive this requirement in writing
and request that the hearing be open to the public. Com-
plainant, respondent, and their respective nonattorney assis-
tants and/or attorneys may attend portions of the hearing
where argument, testimony, and/or evidence are presented to
the student conduct committee.

(10) The chair of the student conduct committee, on the
same date as the initial decision is served on the respondent,
will serve a written notice upon complainant informing the
complainant whether the allegations of sexual misconduct
were found to have merit and describing any disciplinary
sanctions and/or conditions imposed upon the respondent for
the complainant's protection, including suspension or dis-
missal of the respondent. The notice will also inform the
complainant of his or her appeal rights.

(11) Complainant may appeal the student conduct com-
mittee's initial decision to the president subject to the same
procedures and deadlines applicable to other parties.

(12) The president, on the same date that the final deci-
sion is served upon the respondent, shall serve a written
notice informing the complainant of the final decision. This
notice shall inform the complainant whether the sexual mis-
conduct allegation was found to have merit and describe any
disciplinary sanctions and/or conditions imposed upon the
respondent for the complainant's protection, including sus-
pension or dismissal of the respondent.
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NEW SECTION

WAC 132N-125-220 Brief adjudicative proceedings
—College record. The college record for brief adjudicative
proceedings shall consist of any documents regarding the
matter that were considered or prepared by the presiding offi-
cer for the brief adjudicative proceeding or by the reviewing
officer for any review. These records shall be maintained as
the official record of the proceedings.

NEW SECTION

WAC 132N-125-225 Recordkeeping. (1) The record in
a brief adjudicative proceeding shall consist of all documents
as required by law and as specified in RCW 34.05.476.

(2) The office of the vice-president of student affairs
shall maintain records of student grievance and disciplinary
proceedings for at least six years.

(3) The disciplinary record is confidential.

(4) Students may request a copy of their own disciplinary
record at their own reasonable expense by making a written
request to the vice-president of student affairs. Personally
identifiable student information is redacted to protect another
student's privacy.

(5) Students may authorize release of their own disci-
plinary record to a third party in compliance with FERPA, 20
U.S.C. Sec. 1232¢g, by making a written request to the vice-
president of student affairs.

(6) The college may inform the complainant of the out-
come of any disciplinary proceeding involving a crime of
violence or nonforcible sex offense, as permitted by FERPA,
20 U.S.C. Sec. 1232¢g; 34 C.F.R. Part 99.

(7) The college may not communicate a student's disci-
plinary record to any person or agency outside the college
without the prior written consent of the student, except as
required or permitted by law. Exceptions include, but are not
limited to:

(a) The student's parents or legal guardians may review
these records if the student is a minor or a dependent, if the
student is a minor and disciplinary action involves the use or
possession of alcohol or controlled substance, or in connec-
tion with a health or safety emergency regardless if the stu-
dent is a dependent or a minor, as permitted by FERPA, 20
U.S.C. Sec. 1232g; 34 C.F.R. Part 99.

(b) To another educational institution, upon request,
where the student seeks to, intends to, or has enrolled.

(¢) Information concerning registered sex offenders.

REPEALER

The following chapter of the Washington Administrative
Code is repealed:
WAC 132N-121-010 Code of student conduct.
WAC 132N-121-020 Authority.
WAC 132N-121-030 Definitions.
WAC 132N-121-040 Jurisdiction.
WAC 132N-121-045 Students studying abroad.
WAC 132N-121-050 Student rights.
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WAC 132N-121-060 Grounds for discipline.

WAC 132N-121-062 Academic dishonesty.

WAC 132N-121-065 Trespass.

WAC 132N-121-070 Disciplinary sanction.

WAC 132N-121-080 Initial disciplinary proceedings.
WAC 132N-121-090 Appeals.

WAC 132N-121-100 Committee on student conduct.

WAC 132N-121-110 Hearing procedures before the com-
mittee on student conduct.

WAC 132N-121-112 Decision by the committee on student
conduct and notification.

WAC 132N-121-120 Recordkeeping.
WAC 132N-121-150 Summary suspension proceedings.

WAC 132N-121-151 Appeals from summary suspension
hearing.

WAC 132N-121-500 Classroom misconduct and authority
to suspend for no more than one day.

WSR 14-12-035
PERMANENT RULES
SECRETARY OF STATE

(Archives Division)
[Filed May 28, 2014, 12:24 p.m., effective June 28, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The purpose of the proposed rule is to allow
electronically recorded documents that require notarization
to be notarized by any authorized notary, and to eliminate the
requirement that the notary be appointed by the Washington
state department of licensing.

Citation of Existing Rules Affected by this Order:
Amending WAC 434-661-020 and 434-661-030.

Statutory Authority for Adoption: RCW 65.24.040.

Adopted under notice filed as WSR 14-09-014 on April
4,2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
2, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 2, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.
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Date Adopted: May 28, 2014.

Ken Raske
Assistant Secretary
of State

AMENDATORY SECTION (Amending WSR 13-03-070,
filed 1/14/13, effective 2/14/13)

WAC 434-661-020 Definitions. For the purpose of this
chapter:

(1) "Delivery package" means a document, group of doc-
uments, related or unrelated, bundled into a single entity for
electronic transfer.

(2) "Document" means information that is inscribed on a
tangible medium or that is stored in an electronic or other
medium, is retrievable in perceivable form, and is eligible to
be recorded in the land records maintained by the county
recording officer.

(3) "Electronic" means relating to technology having
electrical, digital, magnetic, wireless, optical, electromag-
netic, or similar capabilities.

(4) "Electronic document" means a document that is
received or sent by the recording officer in an electronic
form.

(5) "Electronic signature" means an electronic sound,
symbol or process attached to or logically associated with a
document and executed or adopted by a person with the intent
to sign the document.

(6) "Electronic notarization" means a notarial act per-
formed in accordance with chapter 42.44 RCW and chapter
308-30 WAC by a notary public((; i
ington-state-department-efliecensing;)) who provides notarial

acts using electronic interface.

(7) "Electronic recording standards commission" or
"eRecording standards commission" or "ERSC" means the
body of stakeholders appointed by the secretary of state to
review electronic recording standards and make recommen-
dations to the secretary in accordance with RCW 65.24.040.

(8) "eRecording" means electronic recording of real
property documents.

(9) "Metadata" means data describing other data to facil-
itate the understanding, use, and management of that data.

(10) "Open architecture" means computer architecture or
software architecture that employs specifications that are
open to the public to allow for adding, upgrading and
exchange of components produced by a broad range of man-
ufacturers.

(11) "PDF (portable document format)" means the file
format originally created by Adobe Systems for document
exchange allowing documents to be viewed as they were
intended to appear. PDFs are a common format for image
exchange or world wide web presentation.

(12) "Recording" means making a matter of record in the
office of the recording officer in accordance with RCW
65.04.030.

(13) "Recording officer" means the county auditor or
other official county recording officer.

(14) "TIFF" (tagged image file format) means the vari-
able-resolution bitmapped image format originally developed
by the Aldus Corporation (now part of Adobe Systems) and
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published as ISO 12639:2004, Graphic technology-Prepress
digital data exchange-Tag image file format for image tech-
nology (TIFF/IT). TIFF is a common format for high-quality
black and white, gray-scaled, or color graphics of any resolu-
tion and is made up of individual dots or pixels.

(15) "URPERA (Uniform Real Property Electronic
Recording Act)" means the body of recommended legislation
released in 2004 by the National Conference of Commission-
ers on Uniform State Laws (NCCUSL) for adoption by state
legislatures. URPERA authorizes recording officers to accept
electronic documents for recording in accordance with estab-
lished standards. Washington state adopted a modified ver-
sion of URPERA in 2008 (chapter 65.24 RCW).

(16) "Washington state archives" means the office of the
secretary of state, division of archives and records manage-
ment.

(17) "Web portal (gateway)" means a site that functions
as a point of access to information or services on the world
wide web.

(18) "XML (extensible markup language)" means an
extensible document language for specifying document con-
tent. XML is not a predefined markup language but a meta-
language (a language for describing other languages) allow-
ing the user to specify a document type definition (DTD) and
design customized markup languages for different classes of
documents.

AMENDATORY SECTION (Amending WSR 13-03-070,
filed 1/14/13, effective 2/14/13)

WAC 434-661-030 Washington real property elec-
tronic recording standards. (1) Technical standards and
implementation guidelines.

(a) Electronic recording of real property documents shall
meet technical standards for document formatting and docu-
ment data fields and follow implementation guidelines as
prescribed by the Property Records Industry Association
(PRIA) which are hereby incorporated by reference, made a
part of this rule, and listed below:

(1) PRIA Request Version 2.4.2, August 2007;

(i1) PRIA Response Version 2.4.2, August 2007,

(i) Document Version 2.4.1, October 2007,

(iv) Notary Version 2.4.1, October 2007;

(v) eRecording XML Implementation Guide for Version
2.4.1, Revision 2, March 2007;

(vi) URPERA Enactment and eRecording Standards
Implementation Guide, December 2005.

These standards are available from the Property Records
Industry Association, 2501 Aerial Center Parkway, Ste. 103,
Morrisville, NC 27560, and at http://www.pria.us/.

(b) eRecording shall be offered and conducted in accor-
dance with the models of submission described in the URP-
ERA Enactment and eRecording Standards Implementation
Guide, Section 2.3, eRecording Models.

(¢) Each recording officer who accepts documents for
eRecording shall provide open architecture for reception of
electronic documents. All reception software, including web
portals, must support PRIA eRecording SML Implementa-
tion Guide for Version 2.4.1 standards.
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(2) Web portals.

(a) The world wide web will be the most common deliv-
ery medium for electronic documents.

(b) A document delivered over the web should provide a
minimum amount of information in the delivery package suf-
ficient to identify and authenticate the sender to the recording
officer, while also itemizing the contents of the package.

(c) Payment processing, if supplied at the portal, shall
comply with the 2012 NACHA Operating Rules & Guide-
lines, which is hereby incorporated by reference and made a
part of this rule. This publication is available from NACHA:
The Electronic Payments Association, 13450 Sunrise Valley
Drive, Suite 100, Herndon, VA 20171, and at http://
www.nacha.org/. The recording officer and portal provider
shall determine the portal's payment processing capabilities,
and each recording officer shall designate approved methods
of payment, which may include credit cards, ACH (auto-
mated clearing house), escrow accounts, electronic checks, or
other methods.

(3) Business rules. Recording officers shall establish
and publish business rules that govern how eRecording will
be conducted. The business rules may be in electronic or hard
copy format and may appear on a portal or the recording offi-
cer web site. The transmitting parties' electronic acknowledg-
ment of acceptance of the terms of the business rules is
acceptable. The business rules must cover the following
items:

(a) Memorandum of understanding or contract;

(b) Defined technical specifications;

(c) Document formatting and indexing specifications;

(d) Hours of operations and processing schedules;

(e) Payment options;

(f) Termination terms;

(g) Document rejection rights;

(h) Statement that any amendments and/or alterations to
the business rules will be published with adequate notice
before taking effect;

(i) Statement clarifying the liability of the recording
offices.

(4) Security.

(a) All electronic documents must be secured in such a
way that both the transmitting and receiving parties are
assured of each other's identity and that no unauthorized
party can view or alter the electronic document during trans-
mission, processing, and delivery. If followed through the
entire electronic document process of execution through
recording, the security measures identified in chapter 6 of the
eRecording XML Implementation Guide for Version 2.4.1,
Revision 2, March 2007, satisfy this requirement.

(b) Each recording officer who elects to accept electronic
real property documents for recordation shall implement rea-
sonable measures such that each electronic document
accepted for recordation is protected from alteration and
unauthorized access.

(5) Electronic signatures. Recording officers are only
required to accept electronic signatures that they have the
technology to support. Recording officers have no responsi-
bility to authenticate electronic signatures embedded within
the body of the document.
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(6) Notarizations. Pursuant to chapter 65.24 RCW,
notarizations must:

(a) Be performed by a notary public who has been
appointed by the Washington state department of licensing,
or a person authorized by the laws of another jurisdiction out-
side the state of Washington, in accordance with chapter
((43-44)) 42.44 RCW; and

(b) Comply with all applicable requirements for per-
forming a notarial act as found in chapter 42.44 RCW and
chapter 308-30 WAC, as amended from time to time, except
that in the case of ((an-eleetrente)) notarizations performed
electronically, an impression of the official seal or stamp is
not required.

Recording officers have no responsibility for verifying
or authenticating notary signatures and acknowledgments.

(7) File formats for eRecording. The electronic record-
ing standards commission recommends that electronic
recordings be converted to (if necessary) and preserved as
image files along with their associated metadata. If submis-
sions are accepted in XHTML (extensible hypertext markup
language) format, they shall be converted to a digital image
until the viability of preserving these eRecordings in their
native format has been demonstrated. Document images
should be submitted as defined in WAC 434-663-305 and
meet all state requirements for recorded instruments as
defined in RCW 65.04.045.

(8) Records retention and preservation. Recording
officers must not destroy public records, including electronic
records, without the approval of the local records committee,
in accordance with RCW 40.14.070.

Recording officers must retain electronic public records
in electronic format such that the records remain usable,
searchable, retrievable, and authentic for the length of the
designated retention period in accordance with WAC 434-
662-040.

The local records committee has approved the local gov-
ernment common records retention schedule (CORE) and the
county auditor records retention schedule authorizing the
minimum retention periods for recording officer records, and
designating those records with enduring value as "archival."

Recording officers may transfer public records desig-
nated as "archival," including electronic records, to Washing-
ton state archives for preservation and for facilitating public
access to the records.

(9) Payment of recording fees. Electronic payment of
recording fees and excise tax, where applicable, shall be col-
lected by the county agency responsible for such as pre-
scribed in accordance with Washington state law and
accepted industry standards without incurring unreasonable
electronic processing fees.

WSR 14-12-038
PERMANENT RULES
DEPARTMENT OF ECOLOGY
[Order 13-03—Filed May 28, 2014, 3:59 p.m., effective June 28, 2014]

Effective Date of Rule: Thirty-one days after filing.
Purpose: The purpose of this rule making is to adopt new
chapter 173-485 WAC, Petroleum refinery greenhouse gas
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emission requirements. This rule establishes reasonably
available control technology (RACT) to limit greenhouse gas
(GHG) emissions from petroleum refineries in Washington
state.

Statutory Authority for Adoption: Chapter 70.94 RCW
provides statutory authority to adopt rule changes.

Adopted under notice filed as WSR 14-01-115 on
December 18, 2013.

Changes Other than Editing from Proposed to Adopted
Version: RCW 34.05.325 (6)(a)(ii) requires ecology to
describe the differences between the text of the proposed rule
as published in the Washington State Register and the text of
the rule as adopted, other than editing changes, stating the

reasons for the differences.

There are some differences between the proposed rule
filed on December 18, 2013, and the adopted rule. Ecology
made these changes for all or some of the following reasons:

* Inresponse to comments we received.
*  To ensure clarity and consistency.
*  To meet the intent of the authorizing statue [statute].

The following content describes the changes and ecol-
ogy's reasons for making them:

Section Change(s) Purpose/Effect

010 No change.

020(2) Rephrased first part of Improve usability for reader
subsection (2) and and clarification.
changed "adopted as they
exist" to "to the version in
effect.”

030 Changed CO,, to CO,e | Formatting consistency.
throughout section.

030 Made minor changes to Combined definition of
definition for "Baseline "baseline greenhouse gas
greenhouse gas emis- emissions" and "typical refin-
sions." ery operation," simplifying

the definition and eliminating
a definition used only once.

030 Deleted definition for Not needed because of revi-
"typical refinery opera- sion to "baseline greenhouse
tion." gas emissions."

040 Changed CO,, to CO,e. | Formatting consistency.

050 (1)(c) Changed "was" to Corrected grammar.

"Were.”

060 (1)(b) Changed CO,, to CO,e. | Formatting consistency.

060 (2)(c) Added words "for credit" | Clarification of intent.
into second sentence.

060(3) Added words "at the Clarifies that the electrical
refinery." equipment upgrade is at the

refinery and not some distant
power plant. This is consis-
tent with original intent.

060(5) Changed "occurred" to Clarification that the reduc-
"completed.” tion projects must have been

completed after 2010 for
GHG reductions to count.

070(1) Added clarifying lan- Improve usability for reader.
guage to first part of sen-
tence.
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Section Change(s) Purpose/Effect
080(1) Added clarifying lan- Clarifies what submittal
guage to first sentence. information is required to be
retained in recordkeeping.
090 No changes.

A final cost-benefit analysis is available by contacting
Margo Thompson, Department of Ecology, P.O. Box 47600,
Olympia, WA 98504-7600, phone (360) 407-6827, fax (360)
407-7534, e-mail margo.thompson@ecy.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 9, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: May 28, 2014.

Maia D. Bellon
Director

Chapter 173-485 WAC

PETROLEUM REFINERY GREENHOUSE GAS
EMISSION REQUIREMENTS

NEW SECTION

WAC 173-485-010 Policy and purpose. The purpose
of this rule is to determine reasonably available control tech-
nology for emissions of greenhouse gases emitted by petro-
leum refineries located in Washington state. The emission

standards in this rule were developed under the requirements
of RCW 70.94.154.

NEW SECTION

WAC 173-485-020 Applicability. (1) This chapter
applies to all petroleum refineries in Washington state identi-
fied in WAC 173-485-030.

(2) All references to federal regulations in this regulation
are to the version in effect on July 1, 2013.

NEW SECTION

WAC 173-485-030 Definitions. Definitions in chapter
173-400 WAC apply to this chapter. Definitions specific to
this chapter include:

"Baseline greenhouse gas emissions" means green-
house gas emissions, reported to the United States Environ-
mental Protection Agency (EPA) to comply with 40 C.F.R.
Part 98. The baseline greenhouse gas emissions are for calen-
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dar year 2010 or calendar year 2011 as determined by the
refinery. The selected year must not include more than thirty
days of outage in the refinery's crude unit. Emissions attribut-
able to the production of electricity from on-site cogeneration
equipment are not included in the baseline emissions. Emis-
sions attributable to the production of steam by the cogenera-
tion equipment are included in the baseline emissions.
"Carbon dioxide equivalent" or "CO,e" means the

number of metric tons of carbon dioxide emissions with the
same global warming potential as one metric ton of another
greenhouse gas. CO,e is calculated using Equation A-1 of 40

C.F.R. Part 98.2 and the global warming potential values
contained in Table A-1 of 40 C.F.R. Part 98, Subpart A.
"Credit" means the reduction of CO,e emitted resulting

from one or more projects performed at a petroleum refinery
during or prior to a reporting year. A credit is established
according to WAC 173-485-060.

"Energy efficiency standard" means the EII® value
representing the fiftieth percentile EII® of similar sized
United States refineries, using the EPA EnergyStar® calcula-
tion methodology, which is based on the United States refin-
eries participating in the EII® process in 2006.

"Energy Intensity Index®" or "EII®" means the Sol-
omon Associates proprietary petroleum refinery energy effi-
ciency metric that compares actual energy consumption for a
petroleum refinery with the standard energy consumption for
a petroleum refinery of similar size. The standard energy con-
sumption is based on an analysis of refining capacity as con-
tained in the data base maintained by Solomon Associates.
The ratio of a facility's actual energy consumption to the stan-
dard energy consumption is multiplied by one hundred to
arrive at the EII® for a refinery.

"Greenhouse gases (GHGs)" include carbon dioxide,
methane, nitrous oxide, hydrofluorocarbons, perfluorocar-
bons, and sulfur hexafluoride.

"Petroleum refinery" or "petroleum refineries"
means the following facilities, regardless of future changes in
ownership or name:

(a) BP Cherry Point Refinery in Blaine, WA;

(b) Phillips 66 Company Refinery in Ferndale, WA;

(¢) Shell Oil Company Refinery in Anacortes, WA;

(d) Tesoro Refining & Marketing Company, LLC Ana-
cortes Refinery in Anacortes, WA; and

(e) U.S. Oil & Refining Co. Tacoma Refinery in
Tacoma, WA.

"RACT" means reasonably available control technol-
ogy.

"Similar sized United States refineries' means refin-
eries determined to be of similar size using the petroleum
refinery capacity categories established for EPA's Ener-
gyStar® program.

NEW SECTION

WAC 173-485-040 Greenhouse gas reasonably avail-
able control technology emission standard. (1) Energy
efficiency standard. The owner/operator of each petroleum
refinery subject to this rule shall meet the requirement to use
reasonably available control technology (RACT) for green-
house gas emissions by demonstrating the petroleum refinery
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has a calculated EII® equal to or more efficient than the EII®
value representing the fiftieth percentile EII® of similar sized
United States refineries, based on 2006 data and the EPA
EnergyStar® calculation methodology. The petroleum refin-
ery must demonstrate compliance with WAC 173-485-050 in
the annual report required in WAC 173-485-090 using any
EII® report issued between 2006 and the first annual report.
If a petroleum refinery is unable to or chooses not to demon-
strate compliance with the energy efficiency standard in the
first annual report required in WAC 173-485-090, the petro-
leum refinery shall document that it has met the requirements
of subsection (2) of this section no later than October 1, 2025.

(2) Emission reduction requirement. A petroleum
refinery that does not meet the requirements of subsection (1)
of this section, must:

(a) No later than October 1, 2025, have implemented
greenhouse gas reduction projects that:

(1) Result in cumulative annual emissions reduction(s)
equivalent to ten percent of the facility's baseline greenhouse
gas emissions (as CO,e); or

(i1) Result in the petroleum refinery meeting the energy
efficiency standard in subsection (1) of this section.

(b) Demonstrate compliance with the emission reduction
requirement in WAC 173-485-060.

NEW SECTION

WAC 173-485-050 Demonstrating compliance with
the energy efficiency standard. (1) Owners/operators of a
petroleum refinery demonstrating compliance with the
energy efficiency standard shall as part of the annual report
required in WAC 173-485-090(1) submit the following infor-
mation:

(a) The letter from Solomon Associates certifying that
the petroleum refinery has a calculated EII® for the refinery
that meets the requirements in WAC 173-485-040(1);

(b) Identification of the calendar year of the petroleum
refinery's operational data submitted to Solomon Associates
to reach that conclusion. The calendar year used may be any
year between 2006 through 2024; and

(c) Confirmation that the operational data submitted to
Solomon Associates for these calculations were reviewed and
certified by a professional engineer licensed in the state of
Washington, including the date the operational data were cer-
tified and the name and license number of the professional
engineer who made the certification.

(2) According to WAC 173-485-090, once this certifica-
tion has been made, no additional annual reports are required.

NEW SECTION

WAC 173-485-060 Demonstrating compliance with
the emission reduction requirement. (1) Requesting
credit. Owners/operators of a petroleum refinery demonstrat-
ing compliance through the emission reduction requirement
in WAC 173-485-040(2) shall submit, as part of each annual
report required in WAC 173-485-090(1), requests for a credit
against the greenhouse gas emission reduction requirement.
A credit request must be based on specific projects that have
been completed at the petroleum refinery since the previous
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annual report. Each request must include the following infor-
mation:

(a) An engineering description and analysis of the proj-
ect, including the emission reduction and energy efficiency
objectives for the project.

(b) A quantitative analysis of the project documenting
the annual metric tons of CO,e emission reductions achieved
as a result of completing the project.

(c) Information supporting the quantitative analysis
including engineering assumptions, measurements, or moni-
toring data.

(d) Requests for credits shall be submitted as part of the
first annual report submitted after the petroleum refinery
project has been completed.

(2) Processing a credit request.

(a) Each request for credit shall be reviewed and certified
by a professional engineer licensed in the state of Washing-
ton. The certification must contain the name and license num-
ber of the professional engineer who performed the review
and certified the submittal.

(b) Within thirty days after the receipt of a request for
credit, the permitting authority may require the submission of
additional information needed to review the request.

(c) Within thirty days after all required information has
been received, the permitting authority shall propose to
approve or deny the request for credit. Final approval or
denial of a request for credit shall be established through the
issuance of a regulatory order. The regulatory order must be
issued in accordance with the procedures of the permitting
authority for issuing such orders. Each regulatory order
issued to approve a request shall include both the quantity of
greenhouse gas reduction credit awarded and any conditions
necessary to support the validity of the credit award.

(3) Improvements in the efficiency of existing electrical
equipment or electrical equipment upgrades at the refinery
are not eligible for credits.

(4) Greenhouse gas reductions for the replacement of
direct fired or steam-driven equipment with electrical equip-
ment will be credited based on the calculated difference
between the greenhouse gas emissions reduced at the refinery
and the greenhouse gas emissions calculated for the electric-
ity required. The greenhouse gas emissions for electricity
used will be the greenhouse gas emissions specific to the
petroleum refinery's source of electricity.

(5) Greenhouse gas emission reductions at the petroleum
refinery occurring as a result of projects completed prior to
January 1, 2010, are not eligible for credits.

NEW SECTION

WAC 173-485-070 Monitoring. (1) To demonstrate
compliance with the emission reduction requirement, each
petroleum refinery must use monitoring measures that satisfy
requirements for petroleum refinery owners/operators report-
ing greenhouse gas emissions to EPA under 40 C.F.R. Part
98. Unless additional monitoring is required by the credit
order issued under WAC 173-485-060 (2)(c), the 40 C.F.R.
Part 98 monitoring is considered sufficient for quantifying
annual emissions for this regulation.
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(2) The permitting authority may require additional
monitoring, recordkeeping, and reporting to document com-
pliance with a credit established through this regulation. The
additional monitoring, recordkeeping, and reporting must be
identified in the credit order issued under WAC 173-485-060

2)(©).

NEW SECTION

WAC 173-485-080 Recordkeeping. (1) All records
used for preparing submittals to Solomon Associates to sup-
port a determination of compliance with the energy effi-
ciency standard or for preparing reports to the permitting
authority shall be retained at least five years beyond the date
of the last annual report required by WAC 173-485-090(2).

(2) Records related to emission calculations and reports
shall be provided to the permitting authority upon request.
The petroleum refinery owner/operator retains the rights to
keep specified records and information confidential as pro-
vided in RCW 70.94.205.

NEW SECTION

WAC 173-485-090 Reporting. (1) Annual reports.
Starting on October 1, 2014, and by October 1 of each year
until October 1, 2025, unless compliance has been demon-
strated on an earlier date, the owners/operators of a petroleum
refinery subject to this standard shall submit reports to their
permitting authority that include the following information:

(a) Identification of the option the petroleum refinery
intends to use to demonstrate compliance with this standard,
including the baseline greenhouse gas emissions year the
refinery has selected and justification to utilize that year.

(b) Activities completed since the last annual report to
reduce greenhouse gas emissions.

(c) Any changes since the last annual report regarding
the compliance option utilized by the petroleum refinery.

(d) Baseline greenhouse gas emissions for the petroleum
refinery, actual greenhouse gas emissions for the previous
calendar year, total greenhouse gas emission reductions
already credited to the petroleum refinery, and any emission
reductions previously approved through regulatory order to
comply with WAC 173-485-040(3), since the effective date
of this regulation.

(e) All compliance documentation submittals required in
WAC 173-485-050 or 173-485-060(1), as applicable.

(f) If the first annual report does not indicate compliance
with the requirements in WAC 173-485-040, the first report
must contain an overview plan of how the refinery intends to
comply with the requirements of WAC 173-485-040.

(2) Annual reports must be submitted to the permitting
authority until compliance has been demonstrated with either
WAC 173-485-040 (2) or (3). The owner/operator of a petro-
leum refinery shall identify in the annual report that the report
is the final report that will be submitted to the authority.
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WSR 14-12-040
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Long-Term Support Administration)
[Filed May 29, 2014, 7:19 a.m., effective June 29, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The department is amending these rules to
comply with changes to state law made by the 2013 legisla-
ture in SB [SSB] 5077 Gender-neutral terms and SB 5510
Vulnerable adults—Abuse.

Changes related to SB [SSB] 5077 include changing the
term "ombudsman" to "ombuds" in multiple sections.

Changes related to SB 5510 include amending the defi-
nition of the term "neglect."

Citation of Existing Rules Affected by this Order:
Amending WAC 388-97-0001, 388-97-0300, 388-97-0460,
388-97-0520, 388-97-1640, 388-97-1840, and 388-97-4480.

Statutory Authority for Adoption: Chapters 18.51 and
74.42 RCW.

Adopted under notice filed as WSR 13-23-098 on
November 20, 2013.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 7,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 7, Repealed 0.

Date Adopted: May 15, 2014.

Katherine I. Vasquez
Rules Coordinator

Reviser's note: The material contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 14-13 issue of the Register.

WSR 14-12-046
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Developmental Disabilities Administration)
[Filed May 29, 2014, 11:20 a.m., effective July 1, 2014]

Effective Date of Rule: July 1, 2014.

Purpose: The primary purposes for these changes are to
clarify rules which determine whether an individual meets
the requirements for developmental disabilities administra-
tion (DDA) eligibility. Overall changes in organization and
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language have been made to reduce confusion for DDA,
applicants and DDA clients. Amendments align eligibility
requirements for autism with the Diagnostic and Statistical
Manual — Fifth Edition (DSM-5). Furthermore, combining
the categories of "another neurological" and "other condi-
tion" eliminate confusion between the WAC and RCW lan-
guage.

Amendments to this chapter may change eligibility
requirements for some individuals applying for services from
DDA. In addition, housekeeping changes were made such as
WAC and RCW references, [changing] division of develop-
mental disabilities to DDA, and mental retardation to intel-
lectual disability.

Citation of Existing Rules Affected by this Order:
Repealing WAC 388-823-0030, 388-823-0040, 388-823-
0060, 388-823-0070, 388-823-0110, 388-823-0120, 388-
823-0130, 388-823-0140, 388-823-0150, 388-823-0160,
388-823-0170, 388-823-0215, 388-823-0220, 388-823-0230,
388-823-0320, 388-823-0330, 388-823-0420, 388-823-0515,
388-823-0615, 388-823-0700, 388-823-0710, 388-823-0800,
388-823-0810, 388-823-0820, 388-823-0830, 388-823-0840,
388-823-0850, 388-823-0900, 388-823-1040 and 388-823-
1050; and amending WAC 388-823-0010, 388-823-0020,
388-823-0050, 388-823-0080, 388-823-0090, 388-823-0100,
388-823-0105, 388-823-0200, 388-823-0210, 388-823-0300,
388-823-0310, 388-823-0400, 388-823-0410, 388-823-0500,
388-823-0510, 388-823-0600, 388-823-0610, 388-823-0920,
388-823-0930, 388-823-0940, 388-823-1000, 388-823-1005,
388-823-1010, 388-823-1015, 388-823-1020, 388-823-1030,
388-823-1060, 388-823-1070, 388-823-1080, 388-823-1090,
388-823-1095, and 388-823-1100.

Statutory Authority for Adoption: RCW 71A.12.030,
71A.12.120.

Other Authority: RCW 71A.12.030, 74.08.090.

Adopted under notice filed as WSR 14-05-071 on Febru-
ary 18, 2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 11, Amended 30, Repealed 32; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 11, Amended 30, Repealed 32.

Date Adopted: May 27, 2014.

Katherine I. Vasquez
Rules Coordinator
Reviser's note: The material contained in this filing exceeded the

page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 14-13 issue of the Register.

WSR 14-12-047

WSR 14-12-047
PERMANENT RULES
HEALTH CARE AUTHORITY
(Washington Apple Health)
[Filed May 29, 2014, 1:50 p.m., effective July 1, 2014]

Effective Date of Rule: July 1, 2014.

Purpose: Revising the outlier rules is an integral part of
updating inpatient hospital payment rates to reflect changes
in hospital industry practices and state medicaid payment
policies as requested by the legislature. The update called
"rebasing" is completed by a consultant hired by the state of
Washington in coordination with stakeholders including hos-
pitals, the Washington State Hospital Association, office of
financial management, legislative staff and others. During the
rebasing of inpatient and outpatient rates, the agency along
with consultants and stakeholders, reviews and revises how
the agency pays hospitals for caring for agency clients.
During this process, payment methods and rates change.
These changes must be reflected in rule.

The agency is also updating WAC 182-550-1050 with
new and revised definitions pertaining to chapter 182-550
WAC.

Citation of Existing Rules Affected by this Order:
Repealing WAC 182-550-2511, 182-550-2570, 182-550-
2800, 182-550-3010, 182-550-3020, 182-550-3100, 182-
550-3150, 182-550-3200, 182-550-3250, 182-550-3300,
182-550-3350, 182-550-3450, 182-550-3460, 182-550-3500,
182-550-4600 and 182-550-7050; and amending WAC 182-
550-1050, 182-550-2900, 182-550-3000, 182-550-3381,
182-550-3400, 182-550-3600, 182-550-3700, 182-550-3800,
182-550-3900, 182-550-4000, 182-550-4100, 182-550-4300,
182-550-4400, 182-550-4500, and 182-550-4800.

Statutory Authority for Adoption: RCW 41.05.021.
Other Authority: Chapter 74.60 RCW.

Adopted under notice filed as WSR 14-08-059 on March
28,2014, and WSR 14-09-100 on April 22, 2014.

Changes Other than Editing from Proposed to Adopted
Version: As a result of stakeholder comments, the agency
added the following sentence to WAC 182-550-3800(4):
"The agency ensures that base DRG conversion factors and
per diem rates are sufficient to support economy, efficiency,
and access to services for medicaid recipients."”

In WAC 182-550-3800(4), the agency added the follow-
ing underlined text:

(4) Calculates base payment factors. The agency calcu-
lates the average, or base, DRG conversion factor and per
diem rates. The base is calculated as the maximum amount
that can be used, along with all other payment factors and
adjustments described in this chapter, to maintain aggregate
payments across the system. The agency ensures that base
DRG conversion factors and per diem rates are sufficient to
support economy, efficiency, and access to services for med-
icaid recipients. The agency will publish base rate factors on
its web site.

Permanent
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The changes were made because:

SUMMARY OF COMMENTS
RECEIVED

THE AGENCY CONSIDERED
ALL THE COMMENTS. THE
ACTIONS TAKEN IN
RESPONSE TO THE COM-
MENTS, OR THE REASONS
NO ACTIONS WERE TAKEN,
FOLLOW.

We are still concerned that the rule-
making communication process fol-
lowed by the health care authority
(HCA) limits stakeholder involve-
ment, since the existence of and cop-
ies of stakeholder drafts are only
known and provided to those who
knew to respond to the CR-101 for
the specific WACs. We have initi-
ated steps to ensure we respond to
any relevant CR-101 notices and are
advising our members to do the
same, but we believe the process
does exclude many from being
aware of, or commenting on, expo-
sure drafts.

In addition, we find it very difficult
to comment on changes in proposed
rules when changes are done on a
piecemeal basis. We think the
agency should release and allow
comment on all the rules that impact
the new inpatient and outpatient sys-
tem as a complete entity, rather than
releasing parts that may relate to
each other on an individual basis.

The agency follows the rule-mak-
ing process dictated by chapter
34.05 RCW, Administrative Pro-
cedure Act (APA). The agency
solicits comments from those indi-
viduals and organizations that
have previously indicated a desire
to participate in rule making con-
cerning a particular subject (e.g.,
hospital rules). The agency will
continue following the APA; how-
ever, it will also continue to find
ways to improve how it communi-
cates with stakeholders during the
rule-making process.

The agency attempted to partition
the rule-making process into logi-
cal groups. The agency thought
that distribution in this manner
would make the review process
more manageable. The agency
will consider your comments for
future rule-making projects.

Aside from the budget neutrality
adjustment, our largest concern is
the absence of an independent base
rate calculation methodology in the
rule, other than that the payments
will fit a fixed expenditure level
determined by past payments or a
fixed appropriation target. The new
rate calculation language replaces
existing language that sets rates that
bore some relationship to average
costs.

Instead, the "budget target" and
"budget target adjustor" language in
WAC 182-550-3800 calibrates them
to a level "to maintain aggregate
payments across the system." While
the current rebasing is intended to
maintain the current expenditure
level based on state fiscal year 2011
claims data, the "budget target "defi-
nition in the rule does not require
that a specific expenditure level be
maintained going forward, and inap-
propriately puts hospitals at risk for
increases in caseload, utilization,
and acuity.

The agency added the following
sentence to WAC 182-550-
3800(4): "The agency ensures that
base DRG conversion factors and
per diem rates are sufficient to
support economy, efficiency, and
access to services for medicaid
recipients."
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THE AGENCY CONSIDERED
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FOLLOW.

SUMMARY OF COMMENTS
RECEIVED

It also grants HCA a wide degree of
latitude in setting base rates that may
bear little relationship to what is
needed to support economy, effi-
ciency, and access to services for
medicaid recipients. While the cur-
rent "budget target adjustor" lan-
guage may support its application at
specific times, the absence of sepa-
rate language to ensure the adequacy
of base rates detaches the process in
a way that isolates the legislature
from their federal requirements to
fund the medicaid program at appro-
priate levels.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 15,
Repealed 16.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 15, Repealed 16.

Kevin M. Sullivan
Rules Coordinator

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-550-1050 Hospital services definitions.
The following definitions and abbreviations, those found in
((WAEC388-500-0005)) chapter 182-500 WAC, Medical
definitions, and definitions and abbreviations found in other
sections of this chapter((;)) apply to this chapter. When a term
is not defined in this chapter, other agency or agency's desig-
nee WAC, or state or federal law, the medical definitions
found in Taber's Cyclopedic Medical Dictionary apply.

"Accommodation costs" ((means))_- The expenses
incurred by a hospital to provide its patients services for
which a separate charge is not customarily made. These
expenses include, but are not limited to, room and board,
medical social services, psychiatric social services, and the
use of certain hospital equipment and facilities.

(( Aequisition-eost-(ACY" means the cost of an-item
. i. l:l ’F ’.’ . '))
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"Accredited" or "accreditation' - A term used by
nationally recognized health organizations, such as the com-
mission on accreditation of rehabilitation facilities (CARF),
to indicate a facility meets both professional and community
standards of medical care.

"Acute" ((means))_- A medical condition of severe
intensity with sudden onset. ((See-WAEC388-550-25HFfer
the-definition-ef"aeute")) For the purposes of the acute phys-
ical medicine and rehabilitation (Acute PM&R) program,
acute means an intense medical episode, not longer than three
months.

"Acute care" ((means))_- Care provided for patients
who are not medically stable or have not attained a satisfac-
tory level of rehabilitation. These patients require frequent
monitoring by a health care professional in order to maintain
their health status (({see-WAEC248-27-045))).

"Acute physical medicine and rehabilitation (Acute
PM&R)" ((means))_- A comprehensive inpatient rehabilita-
tive program coordinated by an interdisciplinary team at ((a
department-approved)) an agency-approved rehabilitation
facility. The program provides twenty-four-hour specialized
nursing services and an intense level of therapy for specific
medical conditions for which the client shows significant
potential for functional improvement. Acute PM&R is a
twenty-four hour inpatient comprehensive program of inte-
grated medical and rehabilitative services provided during
the acute phase of a client's rehabilitation.

that-are-performed-inaddition-te-another procedure:))
"Administrative day" ((means-a-day)) or "'administra-

tive days" - One or more days of a hospital stay in which an
acute inpatient or observation level of care is ((retenger))

not medically necessary, and ((neninpatient-hespital-place-

ment)) a lower level of care is appropriate.

"Administrative day rate" ((means))_- The agency's
statewide medicaid average daily nursing facility rate ((as

determined-by-the-department:
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""Aggregate cost' ((means))_- The total cost or the sum
of all constituent costs.

"Aggregate operating cost" ((means))_- The total cost
or the sum of all operating costs.

((" A ] l ]. ] B A * i. . ; ]

_and-related-aetivit letoxified-aleoholi | thei
famtlies:))

"All-patient DRG grouper (AP-DRG)" ((means))- A
computer software program that determines the medical and
surgical diagnosis-related group (DRG) assignments used by
the agency for inpatient admissions between August 1, 2007,

and June 30, 2014.
"All-patient refined DRG grouper (APR-DRG)" - A

computer software program that determines the medical and
surgical diagnosis-related group (DRG) assignments used by
the agency for inpatient admissions on and after July 1, 2014.

"Allowable" ((means))_- The calculated amount for
payment, after exclusion of any "nonallowed service or
charge," based on the applicable payment method before
final adjustments, deductions, and add-ons.

"Allowed amount" ((means))_- The initial calculated
amount for any procedure or service, after exclusion of any
"nonallowed service or charge," that the ((department))
agency allows as the basis for payment computation before
final adjustments, deductions, and add-ons.

"Allowed charges" ((means-the-maximum-ameuntfor

any-procedure-orservice-that-the-department-allowsasthe
basis-for payment-computation)) - The total billed charges for

allowable services.
"Allowed covered charges" ((

serviee-orchargeand beforefinal-adiustments;-deduetions;
and-add-ens))_- The total billed charges for services minus the

billed charges for noncovered and/or denied services.
"Ambulatory payvment classification (APC)" - A
grouping that categorizes outpatient visits according to the
clinical characteristics, the typical resource use, and the costs
associated with the diagnoses and the procedures performed.

"Ambulatory surgery" ((means))_-_A surgical proce-
dure that is not expected to require an inpatient hospital
admission.
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"Ancillary services" ((means)) - Additional or support-
ing services provided by a hospital to a ((patient)) client
during the ((patient's)) client's hospital stay. These services
include, but are not limited to((;)): Laboratory, radiology,
drugs, delivery room, operating room, postoperative recovery
rooms, and other special items and services.

"Appropriate level of care" ((means))_- The level of
care required to best manage a client's illness or injury based
on;

(1) The severity of illness ((presentation)) and the inten-
sity of services ((reeetved)) required to treat the illness or
injury; or

(2) A condition-specific episode of care.

(“Approeved—treatment—taeility' means—a—treatment
cacitity--eif b vate. prof it i
by BSHS:))

"Audit" ((means))_- An assessment, evaluation, exam-
ination, or investigation of a health care provider's accounts,
books, and records, including:

(1) Health, financial, and billing records pertaining to

billed services paid by the ((department)) agency through

((medieatd; SCHIPR -or-otherstate programs)) Washington
apple health, by a person not employed or affiliated with the

provider, for the purpose of verifying the service was pro-
vided as billed and was allowable under program regulations;
and

(2) Financial, statistical, and health records, including
mathematical computations and special studies conducted
supporting the medicare cost report (Form 2552-96 and
2552-10 or successor form), submitted to the ((department))
agency for the purpose of establishing program rates for pay-
ment to hospital providers.

"Authorization" - See '"prior authorization" and
"expedited pr10r authorlzatlon (EPA) "

((" A

f&tes—fer—aﬂy—pafﬁebﬂaﬁfy?&eﬁfa%e—ﬂa&t—theﬁepaﬁmeﬂ%ﬁses—))

"Bad debt" ((means))_- An operating expense or loss
incurred by a hospital because of uncollectible accounts
receivables.

((iBeﬂeﬂemﬁ'—me&ﬁs—a—Eeerpieﬂt—ef—Seet&l—Seeuﬂt-y

as—ehgtb}e—te—feeewe—beﬂeﬁ%s—))

"Bedside nursing services' - Services included under
the room and board services paid to the facility and provided
by nursing service personnel. These services include, but are
not limited to: Medication administration, IV hydration and
IV medication administration, vaccine administration, dress-
ing applications, therapies, glucometry testing and other
point of care testing, catheterizations, tube feedings and irri-
gations, and equipment monitoring services.

"Billed charge" ((means))- The charge submitted to the

((department)) a _gm by the provider.

(("
averagerate:))

"Bordering city hospital" ((means))_- A hospital
located ((eutside-Washington-state-and-loeated)) in one of the
((berdering)) cities listed in WAC ((388-564-0175)) 182-
501-0175.
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(("I;IE" See by FepeF‘t H))
"Budget ((ﬂeu-t-ﬁaht-y)) neutral" ((is—a—eeﬂeept—thﬂ%

ehaﬂges—aﬁd—fa{e—eh-aﬁges—wefe—ﬂet—rmp}emeﬂ%ed)) A cond1

tion in which a claims model produces aggregate payments to
hospitals that are the same under two separate payment sys-

tems. ((€))See also "budget neutrality factor."((3))

"Budget neutrality factor" ((is-a-faeter)) - A multiplier
used by the ((department)) agency to ((adjusteonversionfae-
tors; per-diemrates;-and-per-easeratesin-order)) ensure that
modifications to the payment ((methedelogy)) method and
rates are budget neutral. ((€))See also "budget ((reutrality))
neutral."((3))

"Budget target" - Funds appropriated by the legislature
or through the agency's budget process to pay for a specific

group of services, including anticipated caseload changes or
vendor rate increases.

"Budget target adjuster" - A multiplier applied to the
outpatient prospective payment system (OPPS) payment to
ensure aggregate payments do not exceed the established
budget target.

"Bundled services" ((means))_- Interventions ((that
are)) integral to or related to the major procedure ((and-are

servicesand-medical rehabilitation)). The agency does not

pay separately for these services.
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""Case mix" ((meaﬂs,—.ﬁem—t-he—el-imga%—pefspeeﬁvg,—ﬂae

eondition-of the treated-patients-and-the-diffieulty-assoeiated
) . . institution)) - A
relative value assigned to a DRG or classification of patients
in a medical care environment representing the resource
intensity demands placed on an institution.

"Case mix index (CMI)" ((means—the—arithmetical
index-that-measures))_ - The average relative weight of all
cases treated in a hospital during a defined period.

"Centers for Medicare and Medicaid Services
(CMS)" — See WAC 182-500-0020.

"Charity care' - See chapter 70.170 RCW.

"Chemical dependency" ((means)) - An ((aleshel-or
drug)) addiction((z)) or dependence on ((aleehol-and-one-or
moere-otherpsychoeaetive-ehemteals)) alcohol or drugs, or

both.
"Children's health insurance program (CHIP)" - The

federal Title XXI program under which medical care is pro-
vided to uninsured children younger than age nineteen. Part
of Washington apple health.

"Children's hospital" ((means))_- A hospital primarily
serving children.

"Client" ((me&ﬂs)) A person who receives or is eligi-

ble to receive services through ((department-ofsocial-and
health-services-DSHS))) agency programs.
Serviees:))

"Commission on accreditation of rehabilitation facil-
ities (CARF)" - See http://www.carf.org/home/.

"CMS PPS input price index" ((means))- A measure,
expressed as a percentage, of the annual inflationary costs for

hospital services((;measured-by-Global-Insight's Data
Resourees;Ine~(DPRD-

5
" s Ly el

aggravatingit)).

"Comprehensive hospital abstract reporting system
(CHARS)" ((means))_- The department of health's (DOH's
inpatient hospital data collection, tracking, and reporting sys-
tem.

((“Contracthospital-seleetivecontracting meansfor

ontre ;. o8 ))

"Condition-specific episode of care' -

Care provided
to a client based on the client's primary condition, complica-
tions, comorbidities, standard treatments, and response to
treatments.

"Contract hospital" ((means))-_A hospital contracted
by the ((department)) agency to provide specific services.

(LEeontractunl—adjustment —means—the—differenece
betweenthe-amount-billed-at-established-chargesfor theser-

) ded-and il ed e f hird

WSR 14-12-047

partypayerundera-contract-agreement—A-contractual-adjust-
s cimil o di .

" "

for-aneillary-charges-or per-diem fe,f accommodation-eost
centers used-{o-determine-a-hospital's-cost-for the-serviees
.he*elthe lhss?“a} has-medicaid-elaim Eh&;.ges for-the-ser

medicare-costreport))

"Conversion factor" - A hospital-specific dollar
amount that is used in calculating inpatient payments.

"Core provider agreement (CPA)" - The basic con-
tract the agency holds with providers serving Washington
apple health clients.

"Cost report" - See "medicare cost report."

"Costs" ((mean—department-appreved))_- Agency-
approved operating, medical education, and capital-related
costs (capital costs) as reported and identified on the "cost
report."

((LEeost-based-conversionfactor (EBE) meansfor

" H "

)

"Covered charges" ((me&ﬁs)) Billed charges submit-
ted to the ((department)) agency on a claim by the provider,
less the noncovered charges indicated on the claim.

"Covered services' - See "hospital covered service"
and WAC ((388-504-06690)) 182-501-0050.

"Critical border hospital" ((means,—en—and—after
Angust12007;)) - An acute care hospital located in a border-
ing city (see WAC 182-501-0175 for list) that the ((depart-
ment)) agency has, through analysis of admissions and hospi-
tal days, designated as critical to provide ((eleetive)) health

care for ((the-department's-medical-assistanee)) Washington

apple health clients.
"Current procedural terminology (CPT)" ((means))_-

A systematic listing of descriptive terms and identifying
codes for reporting medical services, procedures, and inter-
ventions performed by physicians. CPT is copyrighted and
published annually by the American Medical Association
(AMA).

((%ﬁtﬁﬁmﬁy%h{ﬁg&pﬂymmt—hm*t—me&ﬁs—the—hm}t
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"Deductible" ((means))_- The dollar amount a ((benefi-
etary)) client is responsible for((5)) before ((medieare)) an
insurer, such as medicare, starts paying((;)) or the initial spe-

cific dollar amount for which the ((applieant-er)) client is
responsible.

"Department of social and health services (DSH

((me&ns—the—sﬁ&te—depaﬁmei%eﬁseﬁal—aﬂd—hea}th—seﬁﬂees

))_-_The

Washington state agency that provides food assistance, finan-
cial aid. medical and behavioral health care, and other ser-
vices to eligible children, families, and vulnerable adults and
seniors of Washington state.

"Diabetes education program" ((means)) - A compre-
hensive, multidisciplinary program of instruction offered by
a ((department-of-health-(DOH)-appreved)) DOH-approved
diabetes education provider to diabetic clients ((en-dealing
with)) for managing diabetes. This includes instruction on
nutrition, foot care, medication and insulin administration,
skin care, glucose monitoring, and recognition of signs/
symptoms of diabetes with appropriate treatment of problems
or complications.

"Diagnosis code" ((means))- A set of numeric or alpha-
numeric characters assigned by the ((FcD-9-EM;-er-sueees-
ser-deeument;)) current published ICD-CM coding guide-
lines used by the agency as a shorthand symbol to represent
the nature of a disease or condition.

"Diagnosis-related group (DRG)" ((means))_- A clas-
sification system that categorizes hospital patients into clini-
cally coherent and homogenous groups with respect to

resource use((;i-e-stmilartreatments-and-statistieally-simtlar
leﬁgths—eﬁstay—fer—paﬁeﬁﬂﬂ&t}ﬁemedﬂﬂedieal—eeﬁdmeﬂs))
Classification of patients is based on the ((Iaternational-Clas-
stfieation-of Diseases-HED-9})) current published ICD-CM
coding guidelines used by the agency, the presence of a sur-
gical procedure, patient age, presence or absence of signifi-
cant comorbidities or complications, and other relevant crite-
ria.

"Direct medical education costs" ((means))_- The
direct costs of providing an approved medical residency pro-
gram as recognized by medicare.

Permanent
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"Discharging hospital" ((means))_- The institution
releasing a client from the acute care hospital setting.
"Discount factor" - The percentage applied to addi-

tional significant procedures when a claim has multiple sig-
nificant procedures or when the same procedure is performed

multiple times on the same day. Not all significant proce-
dures are subject to a discount factor.
"Disproportionate share hospital (DSH) payment"

((means))- A supplemental ((payment(s))) payment made by

the ((department)) agency to a hospital that qualifies for one
or more of the disproportionate share hospital programs iden-

tified in the state plan. See WAC 182-550-4900.
"Disproportionate share hospital (DSH) program"

((38))=_A program through which the ((

siderationto-hespitals)) agency makes payment adjustments

to eligible hospitals that serve a disproportionate number of
low -income ((p&&eﬂ%s—wﬁh—speer&l-ﬂeeds—bymakmg-paymeﬁ{

)) clients in accordance with
legislative direction and established payment methods. See
1902 (a)(13)(A)(iv) of the Social Security Act. See also
WAC ((388-556-4900-threugh388-550-5400)) 182-550-
4900 through 182-550-5400.

"Dispute conference' - See ""hospital dispute confer-
ence."

"Distinct unit" ((means—medicare-certified)) - A dis-
tinct area for psychiatric ((ef)), rehabilitation, or detox ser-
vices which has been certified by medicare within an acute
care hospital or ((a-department-designrated-unitin)) approved
by the agency within a children's hospital.

"Division of ((aleohol-and-substanee-abuse(BASA)"
is)) behavioral health and recovery services (DBHR)" -
The division within DSHS ((respensibleforproviding-alee-

hel-and-drug-relatedservicesto-help-ehentsrecoverfrom
aleoholismand-drugaddietion)) that administers mental

health, problem gambling, and substance abuse programs
authorized by chapters 43.20A, 71.05, 71.24, 71.34, and
70.96A RCW.

"DRG" - See "diagnosis-related group."

"DRG allowed amount" - The DRG relative weight
multiplied by the conversion factor.

"DRG average length-of-stay" ((means—foer—dates—of
&dmkss&eﬂ—efraﬂd—after—}ul-y—l—z-%?—&re—depaﬁme&tis)) The
agency's average length-of-stay for a DRG classification
established during ((a-department)) an agency DRG rebasing
and recalibration project.

"DRG-exempt services' ((means-services-whichare)) -
Services paid through ((ethermethodelogiesthanthese

T . Lionid o £ 5 .

Lenini A ’
Seme-examples-are-services—paid-using—a)) methods other

than DRG, such as per diem rate, ((&)) per case rate, or ((&))
ratio of costs-to-charges (RCC) ((rate)).
"DRG payment" ((means))_- The total payment made

by the ((department)) agency for a client's inpatient hospital
stay. ((Fhis)) The DRG payment ((eHewed-ameuntis-ealet-
hfed—by—mt&ﬁpl-}ﬂﬂg—the—eeﬂvefs*efrfaeteﬁby—&ie%%e%

ehm—befefe—aﬂy—eﬁmer—paymeﬁt—eﬁetﬂ-aﬁeﬁ)) is the DRG the DRG

allowed amount plus the high outlier minus any third-party
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liability, client participation, medicare payment, and any
other adjustments applied by the agency.

"DRG relatlve welght" ((meaﬁs—ﬂ&e—avefage—eest—ef

" 3 "

geney procedure-or-surgery-that-can-beseheduled-at-theeli-
ent's-and-provider's-convenienee:)) - A factor used in the cal-

culation of DRG payments. As of July 1, 2014, the medicaid
agency uses the 3M™ Corporation's national weights devel-
oped for the all-patient refined-diagnosis-related group
(APR-DRG) software.

"Enhanced ambulatory patient groupings (EAPG)" -
The payment system used by the agency to calculate reim-
bursement to hospitals for the facility component of outpa-
tient services on and after July 1, 2014. This system uses
3M's EAPGsS as the primary basis for payment.

"Emergency medical condition" ((see-WAC388-500-
086065)) - See WAC 182-500-0030.

("Emergenevy—medierl—expense—requirement
EEMERY means-a-speetfiedameunt-ofexpensesforambu-
’ . iees. i . .
k.msi CHICTEeRCy TooMh Ef 'hssmtal serviees; including IShf’.Sl
Eiaﬂls. cf *S]ES wa ?ES?M} lﬁ.EH-HEEI f.m af sme;ﬁgms; m; shs]a}

iatrio indiont inpatient (RIL )

"Emergency room'" or "emergency facility" or

"emergency department" ((meaﬂs—&n—efg&mi‘ed—d-rstmet

N=A
distinct hospital-based facility which provides unscheduled
services to clients who require immediate medical attention.
An emergency department must be capable of providing
emergency medical, surgical, and trauma care services
twenty-four hours a day, seven days a week. A physically
separate extension of an existing hospital emergency depart-
ment may be considered a freestanding emergency depart-
ment as long as the extension provides comprehensive emer-
gency medical, surgical, and trauma care services twenty-
four hours a day, seven days a week.

"Emergency services" ((means))_- Health care services
required by and provided to a ((patient)) client after the sud-
den onset of a medical condition manifesting itself by acute
symptoms of sufficient severity that the absence of immedi-
ate medical attention could reasonably be expected to result
in placing the ((patient's)) client's health in serious jeopardy;

WSR 14-12-047

serious impairment to bodily functions; or serious dysfunc-
tion of any bodily organ or part. ((Fer-department-paymentto
a-hespital;)) Inpatient maternity services are ((treated-as))
considered emergency services by the agency.

"Equivalency factor (EF)" ((means))_- A factor that
may be used by the ((department)) agency in conjunction
with other factors to determine the level of a state-adminis-
tered program payment. See WAC ((388-550-4800)) 182-
550-4800.

"Exempt hospital((—))- DRG payment method"
((mreans))_- A hospital that for a certain ((patient)) client cat-
egory is reimbursed for services to ((medieal-assistanee))
Washington apple health clients through methodologies other
than those using DRG conversion factors.

(@ . . : .
E*,,empt hesﬁlm’l‘ I]l"fp“".l s.e]lee“'e ;’e““aft.“’g

. .. .‘ ) . '

admissions-en-and-after Jaly15200%))
"Expedited prior authorization (EPA)" ((means—the

See WAC 182-500-0030.

"Experimental service" ((means))_- A procedure,
course of treatment, drug, or piece of medical equipment,
which lacks scientific evidence of safety and effectiveness.
See WAC ((388-531-0050)) 182-531-0050. A service is not
"experimental" if the service:

(1) Is generally accepted by the medical profession as
effective and appropriate; and

(2) Has been approved by the federal Food and Drug
Administration (FDA) or other requisite government body if
such approval is required.

"Fee-for-service" ((means-thegeneral-paymentproeess

500-0035 0035

"Fiscal intermediary" ((means))_- Medicare's desig-
nated fiscal intermediary for a region ((andter)) or category
of service, or both.

"Fixed per diem rate" ((means))- A daily amount used
to determine payment for specific services provided in long-
term acute care (LTAC) hospitals.

"Formal release' - When a client:

(1) Discharges from a hospital or distinct unit;

(2) Dies in a hospital or distinct unit;
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(3) Transfers from a hospital or distinct unit as an acute
care transfer; or

(4) Transfers from the hospital or distinct unit to a desig-
nated psychiatric unit or facility, or a designated acute reha-
bilitation unit or facility.

"Global surgery days" ((means)) - The number of pre-
operative and follow-up days that are included in the pay-
ment to the physician for the major surgical procedure.

"Graduate medical education costs" ((means)) - The
direct and indirect costs of providing medical education in
teaching hospitals. See "direct medical education costs" and
"indirect medical education costs."

"Grouper" - See "all-patient DRG grouper (AP-
DRG)!" and "all-patient refined DRG grouper (APR-
DRG)."

"Health ((and—reeovery—services—administration

)) care

authority (medicaid agency)" - The Washington state

agency that administers Washington apple health.
((“Health-eare-team means-agroup-of-health-earepro-
Jersinvolved ind o elient

LA 8 3 "

"High outlier ((elai-m—Med-lea-ld%SGHI-P—peﬁdiem))"
((

means;, for-dates—ofadmisstononand-afterAugustt
2007;))- A DRG claim ((thatis)) classified by the ((depart-
ment)) agency as being allowed a high outlier payment that is
paid under the ((per-éiem)) DRG payment method, does not
meet the definition of "administrative day," and has extraor-

dinarily high costs as determined by the ((department))
agency. See WAC ((388—55(—)—8—7—9(—))) 182- 550 3700.
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de%e%mmed—bythe—depaﬂa&e&t—See—\%%%&S—éé@-%#@@—))

"Hospice" ((means))- A medlcally directed, interdisci-
plinary program of palliative services for terminally ill clients
and the clients' families. Hospice is provided under arrange-
ment with a Washington state-licensed and Title X VIII-certi-
fied Washington state hospice.

"Hospital" ((means))_- An entity that is licensed as an
acute care hospital in accordance with applicable state laws
and regulations, or the applicable state laws and regulations
of the state in which the entity is located when the entity is
out-of-state, and is certified under Title XVIII of the federal
Social Security Act. The term "hospital" includes a medicare
or state-certified distinct rehabilitation unit ((ef)), a "psychi-
atric hospital" as defined in this section, or any other distinct
unit of the hospital.

. ((%piﬁﬂ—b&se—peﬁed%meang,—fer—pg%peses—ef—es&&b-

"Hospital covered service" ((means—a))_ - Any service
((thatis)), treatment, equipment, procedure, or supply pro-
vided by a hospital, covered under a ((medical-assistanee))
Washington apple health program, and ((1s)) within the scope
of an eligible client's ((medieal-assistanee)) Washington

apple health program.

"Hospital cost report" - See "cost report "
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"Hospital readmission" - A situation in which a client
who was admitted as an inpatient and discharged from the

hospital has returned to inpatient status to the same or a dif-
ferent hospital.

"Indirect medical education costs" ((means))_- The
indirect costs of providing an approved medical residency
program as recognized by medicare.

"Inflation adjustment" ((means;))- For cost inflation,
this is the hospital inflation adjustment. This adjustment is
determined by using the inflation factor method ((supperted))
approved by the legislature. For charge inflation, ((i#means))
this is the inflation factor determined by comparing average
discharge charges for the industry from one year to the next,
as found in the comprehensive hospital abstract reporting

system (CHARS) ((standardreports-three-and-four)) Hospital

Census and Charges by Payer report.

(("ll‘lfﬂl‘l‘lﬂed EBHSEHﬁ" 1‘18381‘15 %ha% an ii‘lEh“lE]HM con

] heald dei . ices.))

"Inpatient hospital admission" ((means-an))_- A for-
mal admission to a hospital based on an evaluation of the cli-
ent using objective clinical indicators for the purpose of pro-
viding medically necessary, acute inpatient care((;iaelad-
ing)). These indicators include assessment, monitoring, and

therapeutic services as required to best manage the client's ill-

WSR 14-12-047

ness or injury((-and-thatis)). All applicable indicators must
be documented in the client's health record. The decision to
admit a client to inpatient status should be based on the con-
dition-specific episode of care, severity of illness presented,
and the intensity of services rendered. The agency does not
deem inpatient hospital admissions as covered or noncovered
solely on the basis of the length of time the client actually
spends in the hospital. Generally, a client remains overnight
and occupies a bed. Inpatient status can apply even if the cli-
ent is discharged or transferred to another acute hospital and
does not actually use a hospital bed overnight. For the agency
to recognize a stay as inpatient there must be a physician
admission order in the client's medical record indicating the
status as inpatient.

"Inpatient medicaid DRG conversion factor"
((means))_- A dollar amount that represents selected hospi-
tals' average costs of treating medicaid and ((SEHHR)) CHIP
clients. The conversion factor is a rate that is multiplied by a
DRG relative weight to pay medicaid and ((SEHH)) CHIP
claims under the DRG payment method. See WAC ((388-
556-3450)) 182-550-3800 for how this conversion factor is
calculated.

"Inpatient services" ((means))_- Health care services

provided ((direetly-or-indireetly)) to a client ((subsequent-te
he-elonts | entd ol admicsi Lo 5

eharge)) during hospitalization whose condition warrants for-
mal admission and treatment in a hospital.

((*H)!'Inpatient state-administered program con-
version factor" ((means-a-doHaramount-used-as-arate)) - A
DRG conversion factor reduced from the inpatient medicaid
DRG conversion factor to pay a hospital for inpatient ser-
vices provided to a client eligible under a state-administered
program. The conversion factor is multiplied by a DRG rela-
tive weight to pay claims under the DRG payment method.

"Intermediary" - See "fiscal intermediary."

"International Classification of Diseases((9thRevi-
ston-Clinieal Modifieation-JEDP-9-CMy-ditionmeans))
(ICD-9-CM and ICD-10-CM)" - The systematic listing
((that-transforms—verbal-deseriptions)) of diseases, injuries,

conditions, and procedures ((inte)) as numerical or alpha
numerical designations (coding).

"Length of stay (LOS)" ((means))_- The number of
days of inpatient hospitalization, calculated by adding the
total number of days from the admission date to the discharge
date, and subtracting one day.

((%engt-h—of—stay—e*tensmn—reqﬂest—me&ns—a—reqﬁest

eﬁt—peﬂed—See—aJ:sehresewe-d-aysi))
"Long-term acute care (LTAC) services" ((ﬁ&eaﬂs))_
Inpatient intensive long-term care services provided in

((department-approved)) agency-approved LTAC hospitals
to eligible ((medieal-assistanee)) Washington apple health

clients who meet criteria for level 1 or level 2 services. See

Permanent
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WAC ((388-550-2565-through-388-550-2596)) 182-550-
2565 through 182-550-2596.

inpationt hospitakserviees.))

"LTAC level 1 services" - LTAC services provided to a
client who requires eight or more hours of direct skilled nurs-

ing care per day and the client's medical needs cannot be met
at a lower level of care due to clinical complexity. Level 1
services include one of the following:

(1) Ventilator weaning care; or

(2) Care for a client who has:

(a) Chronic open wounds that require on-site wound care
specialty services and daily assessments and/or interventions;
and

(b) At least one comorbid condition (such as chronic
renal failure requiring hemodialysis).

"LTAC level 2 services" - LTAC services provided to a
client who requires four or more hours of direct skilled nurs-
ing care per day, and the clients' medical needs cannot be met
at a lower level of care due to clinical complexity. Level 2
services include at least one of the following:

(1) Ventilator care for a client who is ventilator-depen-
dent and is not weanable and has complex medical needs: or

(2) Care for a client who:

(a) Has a tracheostomy;

(b) Requires frequent respiratory therapy services for
complex airway management and has the potential for decan-
nulation; and

(c) Has at least one comorbid condition (such as quadri-
plegia).

"Major diagnostic category (MDC)" ((means))_- One
of the mutually exclusive groupings of principal diagnosis
areas in the AP-DRG and APR-DRG classification systems.

((Fhe-diagnosesineach-MDC-—correspond-to-asingle-major
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44—59—RGW)) See WAC 182- 500 0070

"Medical education costs" ((means))_- The expenses
incurred by a hospital to operate and maintain a formally
organized graduate medical education program.

f&ﬁefh))

'Medical visit" - Diagnostic, therapeutic, or consulta-
tive services provided to a client by a health care professional

in an outpatient setting.

"Medicare cost report" ((means)) - The medicare cost
report (Form 2552-96 or Form 2552-10), or successor docu-
ment, completed and submitted annually by a hospital pro-
vider((z

ratesforpayment-efservicesrendered)).

"Medicare crossover" ((means))- A claim involving a
client who is eligible for both medicare benefits and medic-
aid.
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"Medicare physician fee schedule (((MES)))
(MPFES)" ((means))_- The official CMS publication of rela-

tive value units and medicare ((pelietes-and-relative—valae
wnits)) payment policy indicators for the resource-based rela-
tive value scale (RBRVS) payment program.

"Medicare Part A" - See WAC ((388-500-6005)) 182-
500-0070.

"Medicare Part B"

- See WAC ((388-560-6605)) 182-

WSR 14-12-047

exists-for-dates-of admission-on-and-afterJuly1-2007.))
"National payment rate (NPR)" - A rate for a given

procedure code, published by CMS, that does not include a

500-0070.
((" 3 3 3 " "

"Medicare payment principles" ((means))_- The rules
published in the federal register regarding payment for ser-
vices provided to medicare clients.

"Mental health ((divisien)) designee" ((erMHD-des-
igneel'means))- A professional contact person authorized by
((MHPD)) the division of behavioral health and recovery
(DBHR) of DSHS, who operates under the direction of a
regional support network (RSN) or a prepaid inpatient health
plan (PIHP). See WAC ((388-550-2600)) 182-550-2600.

((iMeﬁtaHy—meem-petent—meaﬁs—a—pefseﬂ—whe—has

chargedforahospital roem-with-twe-tefourpatient-beds:))

"Military hospital" - A hospital reserved for the use of
military personnel, their dependents, and other authorized
users.

"Modifier" - A two-digit alphabetic and/or numeric
identifier added to the procedure code to indicate the type of
service performed. The modifier provides the means by
which the reporting hospital can describe or indicate that a
performed service or procedure has been altered by some spe-
cific circumstance but not changed in its definition or code.
The modifier can affect payment or be used for information
only. Modifiers are listed in fee schedules.

"National correct coding initiative (NCCI)" - A
national standard for the accurate and consistent description
of medical goods and services using procedural codes. The
standard is based on coding conventions defined in the Amer-
ican Medical Associations’ Current Procedural Terminology
(CPT®) manual, current standards of medical and surgical
coding practice, input from specialty societies, and analysis
of current coding practices. The Centers for Medicare and
Medicaid Services (CMS) maintain NCCI policy. Informa-
tion can be found at http://www.cms.hhs.gov/National
CorrectCodInitEd/.

"National drug code (NDC)" ((means))_- The eleven-
digit number the manufacturer or labeler assigns to a pharma-
ceutical product and attaches to the product container at the
time of packaging. The eleven-digit NDC is composed of a
five-four-two grouping. The first five digits comprise the
labeler code assigned to the manufacturer by the ((Federal
DrugAdministratien{))FDA((3)). The second grouping of
four digits is assigned by the manufacturer to describe the
ingredients, dose form, and strength. The last grouping of two
digits describes the package size.

(“Negotiated—eonversion—{faetor— (NI means;—for
dates-ofadmisston-before July 1, 2007 anegotiated-hospital-
fiedol] hich i Lin i " | i

state- or location-specific adjustment.

"National Provider Identifier (NPI)'" - A standard,
unique identifier for health care providers assigned by CMS.
The agency's ProviderOne system pays for inpatient and out-
patient services using only one NPI per provider. The agency

may make an exception for inpatient claims billed with medi-
care-certified, distinct unit NPIs.

"Nationwide rate'" - See '"national payment rate
(NPR)."

"NCCI edit" - A software step used to determine if a
claim is billing for a service that is not in accordance with
federal and state statutes, federal and state regulations,
agency fee schedules, billing instructions, and other publica-
tions. The agency has the final decision whether the NCCI
edits allow automated payment for services that were not
billed in accordance with governing law, NCCI standards, or
agency policy.

"Newborn" or "neonate' or "neonatal" ((means))- A

person younger than twenty-nine days old. (Hewever,apetr-
ho has | mitted hospitalsett

. 3
ae E.Em .alflid s .tflaﬁsﬁm ed Esl aﬂe;thef actte-care hesﬁlf)a)}

"Nonallowed service or charge" ((means)) - A service
or charge ((thatis-netrecognizedforpayment)) billed by the

provider as noncovered or denied by the ((department-and))
agency. This service or charge cannot be billed to the client

except under the conditions identified in WAC ((388-502-
01660)) 182-502-0160.

(("P BHEBHH‘BEt hﬂsp.l.t!ﬂ" iﬂﬂeaHS,. feiﬂ dates .sz adﬂ‘]is

Fuly 1-26007))

"Noncovered charges" ((means))_- Billed charges
((stbmitted)) a provider submits to the ((departmentby-apro-
vider)) agency on a claim ((that-are-indieated-by—thepre-

vider)) and indicates them on the claim as noncovered.
"Noncovered service or charge" ((means))_- A service

or charge ((thatisnetecensidered-orpaid-bythe-department))

the agency does not consider or pay for as a "hospital covered
service((;-and-eannet))." This service or charge may not be

billed to the client, except under the conditions identified in
WAC ((388-502-0160)) 182-502-0160.

‘ ((lNenemefgeney—haspﬁal—&d-nﬂssm——means—aﬂy

Permanent
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"Nursing service personnel" - A group of health care
professionals that includes, but is not limited to: Registered
nurse (RN), licensed practical nurse (LPN), certified nursing
assistant/nursing assistant certified (CNA/NACQC).

"Observation services" ((means—health—eare—serviees

ditionor-determine-the needforpossible-admisstonto-the
hespital-asaninpatient)) - A well-defined set of clinically

appropriate services furnished while determining whether a
client will require formal inpatient admission or be dis-

charged from the hospital. Services include ongoing short-
term treatment, monitoring, assessment, and reassessment.
Rarely do reasonable and necessary observation services
exceed forty-eight hours. The agency or its designee may
determine through the retrospective utilization review pro-
cess that an inpatient hospital service should have been billed
as an observation service.

"Operating costs" ((means))_- All expenses incurred
((#m)) providing accommodation and ancillary services,
excluding capital and medical education costs.

(LOPPS'—Sceloutpatient-prospeetive-payment-sys-
tem'"

*;dt‘]e“eiﬁ;ﬁ Ehe:: e;u;fas E*.e“tladj ustment f.aete* made-to-aceount

" 2 3 "

ment-factor-as-aresulteflegislative-mandate:))

"Orthotic device' or "orthotic" ((means))- A correc-
tive or supportive device that:

(1) Prevents or corrects physical deformity or malfunc-
tion; or

(2) Supports a weak or deformed portion of the body.

"Out-of-state hospital" ((means))_- Any hospital
located outside the state of Washington and ((eutside-the-des-
ignated)) the bordering cities ((irOregonandtdaho(see
WAC388-501-0175))) designated in WAC 182-501-0175.
For ((medieal-assistanee)) Washington apple health clients
requiring psychiatric services, an "out-of-state hospital"
((means)) is any hospital located outside the state of Wash-
ington.

. ((" .. Y . . . .

"Outliers" ((means))_- Cases with extraordlnanly high
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"Outpatient care'" ((means-health-care-provided-other
than-inpatient-serviees-in-a-hespital setting:)) - See ""outpa-

tient hospital services."

"Outpatient code editor (OCE)" - A software program
the agency uses for classifying and editing in ambulatory
payment classification (APC)-based OPPS.

"Outpatient hospital" ((means))_- A hospital autho-
rized by ((the-department-efhealth)) DOH to provide outpa-
tient services.

"Outpatient hospital services" ((means))_- Those
health care services that are within a hospital's licensure and
provided to a client who is designated as an outpatient.

"Outpatient observation'" - See "observation ser-
vices."

"Outpatient prospective payment system (OPPS)"

((means))_-_The payment system used by the ((department))
agency to calculate reimbursement to hospitals for the facility

component of outpatient services. ((Fhis-systemuses-ambu-
1 lassificati e A basis.of
payment:

" 3 " " 3 3 "
and-"eutpatient-hospital-serviees:))

"Qutpatient prospective _pavment system (OPPS
conversion factor" - Sec "outpatient prospective payment
system (OPPS) rate."

"Qutpatient prospective _pavment system (OPPS
rate'' - A hospital-specific multiplier assigned by the agency
that is one of the components of the APC payment calcula-

tion.
"Outpatient surgery' ((means))_- A surgical procedure
that is not expected to require an inpatient hospital admission.

((" llalﬂ t-l‘eatﬁ]ent faeihtﬁ‘" means—a d&pﬂi‘tﬂ‘]e-ﬁ%

((extew)) costs when compared to other cases in the same
DRG.

"Outpatient" ((means—a—patient))_- A client who is

receiving health care services ((i#)), other than ((an)) inpa-
tient services, in a hospital setting.

Permanent

"Pass-throughs' - Certain drugs, devices, and biologi-
cals, as identified by CMS, for which providers are entitled to

additional separate payment until the drugs. devices. or bio-
logicals are assigned their own APC.
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"Per diem ((#ate'means))!' - A method which uses a

daily rate ((used)) to calculate payment for services provided
as a "hospital covered service."

. ((%e*ml—eemfeﬁ—ﬁemsime&ﬁs—ﬁems—&ﬂd—semees

"PM&R" See "Acute PM&R."
(("

UPPS! see"prospeective-payment-systent"))

"Point of care testing (POCT)" - A test designed to be
used at or near the site where the patient is located, that does
not require permanent dedicated space, and that is performed
outside the physical facilities of the clinical laboratory.

"Primary care case management (PCCM)" ((means))
- The coordination of health care services under the ((depart-
ment's)) agency's Indian health center or tribal clinic man-
aged care program. See WAC ((388-538-068)) 182-538-068.

"Principal diagnosis" ((means))_- The condition

((established-afterstudy-te-be)) chiefly responsible for the
admission of the patient to the hospital ((fer-eare)).
(“Prineipal- proeedure-means-a-procedureperformed
orac ,EIE o E Egziffifil.ffs
tiofr))
"Prior authorization" ((means-aproeessby-which-eli-

See WAC 182-500-0085.
"Private room rate" ((means))_- The rate customarily
charged by a hospltal for a one-bed room.

((" "

WSR 14-12-047

ods, types of variables, and other factors) is set in advance
and is knowable by all parties before care is provided. In a
retrospective payment system, what is needed (actual costs or
charges) is not available until after care is provided.

"Prosthetic device" or "prosthetic" ((means))_- A
replacement, corrective, or supportive device prescribed by a
physician or other licensed practitioner, within the scope of
his or her practice as defined by state law, to:

(1) Artificially replace a missing portion of the body;

(2) Prevent or correct physical deformity or malfunction;

or

(3) Support a weak or deformed portion of the body.

"Psychiatric hospital" ((means))_- A medicare-certi-
fied distinct psychiatric unit, a medicare-certified psychiatric
hospital, or a state-designated pediatric distinct psychiatric
unit in a medicare-certified acute care hospital. Eastern state
hospital and western state hospital are excluded from this
definition.

((“Psyehintrie—indi Lo P "

mpatient(PH)-program))

"Public hospital district" ((means)) - A hospital dis-
trict established under chapter 70.44 RCW.

"Ratable" ((means))_- A factor used to calculate ((a

mine)) inpatient payments for state-administered programs
((elaimpaymentte-hospitals)).

"Ratio of costs-to-charges (RCC)" ((means))_- A
method used to pay hospitals for some services exempt from
the DRG payment method. It also refers to the ((facter-or
rate)) percentage applied to a hospital's allowed covered
charges for medically necessary services to determine esti-
mated costs, as determined by the ((department)) agency, and
payment to the hospital for some DRG-exempt services.

"Rebasing" ((means))_- The process ((efreealenlating

rates-using-historical-data)) used by the agency to update hos-

pital payment policies, related variables (rates, factors,
thresholds, multipliers, and caps), and system processes
(edits, adjudication, grouping, etc.).

"Recalibration" ((means))_- The process of recalculat-
ing DRG relative weights using historical data.

"Reglonal support network (RSN)" ((meaﬁs—a—eeﬁﬂ%y

)) A payme
system in which what is needed to calculate payments (meth-

ents)) - See WAC 182-500-0095.

(" Rehabilitation—aecereditation—eonrmission— e —
See H(; 4 Igl‘ "))

"Rehabilitation units" ((means))_- Specifically identi-
fied rehabilitation hospitals and designated rehabilitation

Permanent
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units of hospitals that meet ((department-and/or)) agency and
medicare criteria for distinct rehabilitation units.

"Relative weights" - See ""DRG relative weights."
((%emete—impﬁals—me&ns—fer—e}&&ﬁs—wﬁh—d-&tes—ef

s el . : iod-))

"Reserve days" ((means))_- The days beyond the nine-
tieth day of hospitalization of a medicare patient for a benefit
period or ((spel)) incidence of illness. See also "lifetime
hospitalization reserve."

((Retrospeetive—payment—system—means—a—system
hi. 5¢ SFE?%‘E“ rates for Eiﬁﬂifqiii rees sss'xsmg"s .hﬁ
experienced-inthepast))

"Revenue code" ((means—a—nationally-assigned)) - A
nationally assigned coding system for billing inpatient and
outpatient hospital services, home health services, and hos-
pice services.

"Room and board" ((meaﬂs—ehe—semees—a—hespﬁa}

faetlity-provides-apatient))_- Routine supplies and services
provided to a client during the ((patient's)) client's hospltal

stay. ((Fhese-serviees-inelade)) This includes, but ((are)) is
not limited to, a ((reutine)) regular or special care hospital
room and related furnishings, ((reutire)) room supplies,
dietary and bedside nursing services, and the use of certain
hospital equipment and facilities.

"Rural health clinic" ((meaﬂs—a—e}iﬂi&&rstt—is—}eeaffed—in

Seefefaiﬂy—ef—ﬂae—Depafmeﬂt—ef—He&}th—aﬂd—Hfmaﬂ—Seﬁ%es
GBHHsa—as—medieaH-y—tméefsewed)) See WAC 182-549-

"Rural hospital" ((means))- An acute care health care
facility capable of providing or assuring availability of inpa-
tient and outpatient hospital health services in a rural area.

(("SEEBHdHI"j‘ diagnesis" Reans—a diagnesis other-than

200%))

"Semi-private room rate" ((means))- A rate customar-
ily charged for a hospital room with two to four beds; this
charge is generally lower than a private room rate and higher
than a ward room. See also "multiple occupancy rate."

((“Seven-day—readmission—means—the—situation—in
whiteh-a—ehent-whe—-was-admitted-asan—inpatient-and-eis-
s]hmgesl from ;}.*;ﬁ hESﬁi]till h.aS]iEE.H{] {.ﬁd to mﬁiam'ﬁt statusto

Permanent
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(DOH)-or medicare ee”]*.ﬁed. hospital-unit “}]me mtenstve

] RPN . ided.))

"Significant procedure'" - A procedure, therapy, or ser-
vice provided to a client that constitutes one of the primary
reasons for the visit to the health care professional, and rep-
resents a substantial portion of the resources associated with
the visit.

"Specialty hospitals" ((means))_- Children's hospitals,
psychiatric hospitals, cancer research centers or other hospi-
tals which specialize in treating a particular group of patients
or diseases.

"Spenddown" ((means-the-processby-which-aperson

department:)) - See chapter ((388-519)) 182-519 WAC.

age-fineteety))

"State plan" ((means))- The plan filed by the ((depart-
ment)) agency with ((the-Centersfor Medicare-and-Medicaid
ServieesEMS))) CMS, Department of Health and Human
Services (DHHS), outlining how the state will administer
medicaid and ((SEHHR)) CHIP services, including the hospi-
tal program.

"Status indicator (SI)" - A code assigned to each med-
ical procedure or service by the agency that contributes to the
selection of a payment method.

"Subacute care" ((means))_- Care provided to a

((pattent)) client which is less intensive than that given at an
acute care hospital. Skilled nursing, nursing care facilities
and other facilities provide subacute care services.

((ﬂSufgefyLmeansﬁe—med&eal—dﬂgneﬂs—&nd—tfe&Hﬂeﬂt

69999.))

"Survev'" - An inspection or review conducted by a fed-
eral, state, or private agency to evaluate and monitor a facil-
ity's compliance with program requirements.

"Swing bed'" - An inpatient hospital bed certified by
CMS for either acute inpatient hospital or skilled nursing ser-
vices.

"Swing -bed day" ((fne&ns)) A day in which a client is
rece1v1ng skilled nursing services in a hospital-designated

swing bed at the hospital's census hour. ((Fhe-hespital swing
bed-must-be-certified-by-the- Centers-for Medieare-and-Med-
enid Servi ~MS) forbod L okilted )

serviees:
cothat rolatestothe_eati I tochni
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" 3 3 "

complex-medieal needs-than-aeute-eare-serviees:))

"Total patient days" ((means))_- All patient days in a
hospital for a given reporting period, excluding days for
skilled nursing, nursing care, and observation days.

"Transfer" ((means))- To move a client from one acute
care ((faetlity-or-distinet-unit-to-anether)) setting to a higher
level acute care setting for emergency care or to a post-acute,
lower level care setting for ongoing care.

"Transferring hospital" ((means))_- The hospital or
distinct unit that transfers a client to another acute care or
subacute facility or distinct unit, or to a nonhospital setting.

((":I:Fa“ma eare fﬁeﬂltﬂ‘" means—a faE]hfﬁ‘ Eeﬁiﬁed bfl

B B > B

" 1 " 1

WAC246-976-935-))

"UB-04" ((is))-_The uniform billing document required
for use natlonally((—begmﬂmg—eﬂ—kélay—%—;l%?—)) by hospi-
tals, nursing facilities, hospital-based skilled nursing facili-
ties, home health agencies, and hospice agencies in billing
((third-partypayers)) for services provided to patients. This
document includes the current national uniform billing data
element specifications developed by the National Uniform
Billing Committee and approved ((andter)) and modified by
the Washington state payer group or the ((department))
agency.

(M5B9 is 4 form billined ’ ued

o1 o if il Loublic )

"Vendor rate increase" ((means—an—inflatien)) - An
adjustment determined by the legislature, that may be used to
periodically increase rates for payment to vendors, including
health care providers, that do business with the state.

"Washington apple health program'" - Any health

care program administered through the medicaid agency.

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-550-2900 Payment limits—Inpatient hos-
pital services. (1) To be eligible for payment for covered
inpatient hospital services, a hospital must:

(a) Have a core-provider agreement with the ((depart-
ment)) agency; and

(b) Be an in-state hospital, a bordering city hospital, a
critical border hospital, or a distinct unit of such a hospital,
((that-meets)) and meet the definition in (REW-76-41-020
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+ cortif . o .
rity-Aet)) WAC 182-550-1050; or

(c) Be an out-of-state hospital that meets the conditions
in WAC ((388-550-6700)) 182-550-6700.

(2) The ((department)) agency does not pay for any of
the following:

(a) (A-hospital-er-distinet-unit-for)) Inpatient care ((and/
et)) or services, or both, provided in a hospital or distinct unit
to a client when a managed care organization (MCO) plan is
contracted to cover those services.

(b) ((Ahespital-erdistinetunit-for-eare-and/oer)) Care or
services, or both, provided in a hospital or distinct unit pro-
vided to a client enrolled in the hospice program, unless the
care or services are completely unrelated to the terminal ill-
ness that qualifies the client for the hospice benefit.

(0) ((Ahespital st g " ..
addition-to-the:

payment-on—<clatms—with-dates-ef admisston-en—-and-after
Auguast1;2007)) Ancillary services provided in a hospital or
distinct unit unless explicitly spelled out in this chapter.

(d) ((Fer)) Additional days of hospitalization on a non-
DRG claim when:

(i) Those days exceed the number of days established by
the ((department)) agency or mental health ((divisten
MHD))) designee (see WAC ((388-550-2600)) 182-550-
2600), as the approved length of stay (LOS); and

(i1) The hospital or distinct unit has not ((requested-and/
otr)) received approval for an extended ((fength-eofstay
€)LOS((3)) from the ((department-er-MHD)) agency or men-
tal health designee as specified in WAC ((388-556-4300))
182-550-4300(6). The ((department)) agency may perform a
prospective, concurrent, or retrospective utilization review as
described in WAC ((388-556-1+7060)) 182-550-1700, to eval-
uate an extended LOS. A (MHDB)) mental health designee
may also perform those utilization reviews to evaluate an
extended LOS.

(¢) ((For-dates-of-admisston-beforeAugust1-2007for

HFer)) Inpatient hospital services when the ((depart-
ment)) agency determines that the client's medical record

fails to support the medical necessity and inpatient level of
care for the inpatient admission. The ((department)) agency
may perform a retrospective utilization review as described
in WAC ((388-550-1700)) 182-550-1700, to evaluate if the
services are medically necessary and are provided at the
appropriate level of care.

((ee)Fer)) (f) Two separate inpatient hospitalizations if a
client is readmitted to the same or ((different)) an affiliated
hospital or distinct unit within ((seves)) fourteen calendar
days of dlscharge((—uﬂ%ess—ﬂ&e—feadxmeﬂ—rs—éue—te—eeﬂdi-
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E‘.) ME.B perform&fetrospeetive tmhz.imm Feviewas

deseribed i-WAC 388 éé.é 1. E.E to-determine-the-appropri
L2 . . . .

.Eﬁ). EEtEiﬁ.ﬁﬂes if the gemlsmesl he.sﬁ.ﬁal stayforthe
admission quelifies to be-paid-as an outhier SE.E 155 388
él ‘§g g:: ESI for EE;S] hi.gh. cost wthlﬁsg and-per dietﬂz}ﬁgh' ot

@)Fer)) and the agency determines one inpatient hospi-
talization does not qualify for a separate payment. See WAC
182-550-3000.

(g) A client's day(s) of absence from the hospital or dis-
tinct unit.

((&)Fer)) (h) An inappropriate or nonemergency trans-
fer of a client ((fremrene-acute-earehospital-or-distinetunitte

5 €0

f;Sﬁ; ;; ;efi;;s? eett ;e utilizatio fg f]e‘*e ;‘ as d‘ese“be]d " ’“%

hespital-ordistinetuntt-qualifiesfor payment—See-also- WAL
388-550-3600)). See WAC 182-550-3600 for hospital trans-
fers.

(1) Charges related to a provider preventable condition
(PPQ), hospital acquired condition (HAC), serious reportable
event (SRE), or a condition not present on admission (POA).
See WAC 182-502-0022.

] . bY-of thiscul o), X .
psychiatrie-admissions:)) This section defines when the

agency considers payment for an interim billed inpatient hos-
pital claim.

(a) When the agency is the primary payer, each interim
billed ((kespital)) nonpsychiatric claim must:

(1) Be submitted in sixty calendar day intervals, unless
the client is discharged prior to the next sixty calendar day
interval.

(i1)) Document the entire date span between the client's
date of admission and the current date of services billed, and
include the following for that date span:

(A) All inpatient hospital services provided; and

(B) All applicable diagnosis codes and procedure codes.

(iii) Be submitted as an adjustment to the previous
interim billed hospital claim.

(b) When the ((department)) agency is not the primary
payer((;-the-department)).

(i) The agency pays an interim billed ((hespital)) non-
psychiatric claim when the criteria in (a) of this subsection
are met; and((z

Aftersixty))

(ii) Either of the following:

(A) Sixty calendar days have passed from the date the
((departmentbeeomes)) agency became the primary payer; or

((6D-The-datea)) (B) A client is eligible for both medi-

care and medicaid and has exhausted the medicare lifetime
reserve days for inpatient hospital care.

(c) For psychiatric claims, (a)(i) and (b)(i) of this subsec-
tion do not apply.

Permanent
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(4) The agency considers for payment a hospital claim
submitted for a client's continuous inpatient hospital admis-

sion of sixty calendar days or less ((is-eonsidered-forpayment
by-the-department)) upon the client's ((diseharge)) formal
release from the hospital or distinct unit. ((Fhe-department

' Hent disel LG he hosnitalor disti .

(5) To be eligible for payment, a hospital or distinct unit
must bill the agency using an inpatient hospital claim:

(a) In accordance with the current national uniform bill-
ing data element specifications:

(1) Developed by the National Uniform Billing Commit-
tee NUBCQC);

(i1) Approved ((andfer)) or modified, or both, by the
Washington state payer group or the ((department)) agency;
and

(iii) In effect on the date of the client's admission.

(b) In accordance with the current published interna-
tional classification of diseases clinical modification coding
guidelines;

(c) Subject to the rules in this section and other applica-
ble rules;

(d) In accordance with the ((department's—eurrent))

agency's published ((biinginstraetions)) provider guides
and other documents; and

(e) With the date span that covers the client's entire hos-
pitalization. See subsection (3) of this section for when the
((department)) agency considers and pays an initial interim
billed hospital claim ((andfer)) and any subsequent interim
billed hospital claims; ((and))

(f) That requires an adjustment due to, but not limited to,
charges that were not billed on the original paid claim (((e-))
e.g., late charges), through submission of an adjusted hospital
claim. Each adjustment to a paid hospital claim must provide
complete documentation for the entire date span between the
client's admission date and discharge date, and include the
following for that date span:

(1) All inpatient hospital services provided; and

(i1) All applicable diagnosis codes and procedure codes;
and

(g) With the appropriate National Uniform Billing Com-

mittee (NUBC) revenue code(s) specific to the service or
treatment provided to the client.

(6). (( ] . .. . . .

room—rate:)) When a hospital charges multiple rates for an
accommodation room and board revenue code, the agency
pays the hospital's lowest room and board rate for that reve-
nue code. The agency may request the hospital's charge mas-
ter. Room charges must not exceed the hospital's usual and
customary charges to the general public, as required by
C.F.R. §447.271.
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(7) ((Fer-inpatient-hespital-elaims;the-department)) The

agency allows hospitals an all-inclusive administrative
((date)) day rate((;beginning-on-the-client's-admissien-date;))
for those days of a hospital stay in which a client ((deesnet
meet)) no longer meets criteria for the acute inpatient level of
care((;-but-is-not-discharged-beeause)). The agency allows
this day rate only when an appropriate placement outside the
hospital is not available.

(8) The ((department)) agency pays for observation ser-
vices according to WAC ((388-550-3000-(2)(h); 388-550-

)) 182-550-6000, 182-

550-7200, and other applicable rules.

(9) The ((department)) agency determines its actual pay-
ment for an inpatient hospital admission by making any
required adjustments from the calculations of the allowed
covered charges. Adjustments include((Gbut-are-notlimited
torany-elient)).

(a) Client responsibility((;-ary)) (e.g., spenddown);

(b) Any third-party liability amount, including medicare
part A and part B((5)); and

(c) Any other adjustments as determined by the ((depart-

ment)) agency.

(10) The ((departmentreducespaymentratesto)) agency
pays hospitals ((and-distinet-units)) less for services provided

to clients eligible under state-administered programs
(€

acecording-to-the-hespital-equivaleney factor-and/orratable;
or-other-departmentpoliey)), as provided in WAC ((388-556-
4860)) 182-550-4800.

(11) All hospltal prov1ders must present final charges to

agency according to WAC 182-502-0150.

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-550-3000 Payment method((—BRG)). (1)
The ((department)) medicaid agency uses the diagnosis-
related group (DRG) payment method to pay for covered
inpatient hospital services, except as specified in WAC
((388-550-4300-and-388-550-4400)) 182-550-4300 and 182-
550-4400.

(2) The ((depaﬁme&t—uses—&re—al—l—p&ﬁerﬁ—gfeﬂper—ﬁ%ll-
DRG)te)) agency assigns a DRG code to each claim for an
inpatient hospital stay((—"Fhe—depafHﬂeﬂt—peﬂedieaH-y—eVﬁ}u-
ates-which-version-of the ARP-DRG-to-use)) using 3M™ soft-
ware (AP-DRG or APR-DRG) or other software currently in
use by the agency. That DRG code determines the method
used to pay claims for prospective payment system (PPS)
hospitals. For the purpose of this section, PPS hospitals
include all in-state and border area hospitals, except both of
the following:

(a) Critical access hospitals (CAH), which the agency
pays per WAC 182-550-2598:; and

(b) Military hospitals, which the agency pays using the
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(1) Ratio of costs-to-charges (RCC); and

(ii) Military subsistence per diem.

(3) For each DRG code, the agency establishes an aver-
age length of stay (ALOS). The agency may use the DRG
ALOS as part of its authorization process and payment meth-
ods as specified in this chapter.

((BYADBRG)) (4) An inpatient claim payment includes
all hospital covered ((hespital)) services provided to a client
during days the client is eligible. This includes, but is not lim-
ited to:

(a) ((An)) The inpatient hospital stay(());

(b) Outpatient hospital services, including preadmission,
emergency ((reem)) department, and observation services
related to an inpatient hospital stay and provided within one
calendar day of a client's inpatient hospital stay. These outpa-
tient services must be billed on the inpatient hospital claim

((fsee-WALC388-550-6000-33));
(c) Any ((speeﬁ%(:—seiﬂwqee(s),—&eaﬁﬁemés),—er—pfeee-

hosmitall bl 9 L
-The)) hospital covered service for which the admit-
ting hospital sends the client to another facility or provider

((for-the-serviee(s); treatment(s); or procedure(s))) during the
chent‘s 1npatlent hospital stay((—&ﬁé

each-hospital'sspeeifie PRG-eonversionfactor rate-usedin
ealeulating-the PRGpayment)). and the client returns as an

inpatient to the admitting hospital.

(5) The agency's claim payment for an inpatient stay is
determined by the payment method. The agency pays hospi-
tals for inpatient hospital covered services provided to clients

using the following methods:

General Description
of Payment Formula

DRG specific relative weight
times hospital specific DRG

WAC Reference
182-550-3000

Payment Method
DRG (Diagnostic
Related Group)

following payment methods depending on the revenue code
billed by the hospital:

rate times maximum service
adjustor

Permanent
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Payment Method

General Description
of Payment Formula

WAC Reference

Per Diem

Hospital-specific daily rate

182-550-2600 and

for the service (psych, rehab

182-550-3381

detox, or CUP) times covered
allowable days

Single Case Rate

Hospital specific bariatric

182-550-3470

case rate per stay

Fixed Per Diem for

Fixed LTAC rate per day

Long Term Acute

times allowed days plus ratio

182-550-2596

Care (LTAC

of cost to charges times
allowable covered ancillaries
not included in the daily rate

182-550-2595 and

Ratio of Costs-to-

RCC times billed covered

182-550-4500

Charges (RCC)

allowable charges

Cost Settlement
with Ratio of

RCC times billed covered

182-550-4650 and

allowable charges (subject to

182-550-4670

Costs-to-Charges

hold harmless and other set-

tlement provisions of the Cer-
tified Public Expenditure pro-
gram)

Cost Settlement

WCC times billed covered

182-550-2598

with Weighted

allowable charges subject to

Costs-to-Charges

Critical Access Hospital set-

(WCQO)

tlement provisions

the agency combined with
RCC times ancillary charges
that are allowable and cov-

ered for administrative days

Military Depending on the revenue 182-550-4300
code billed by the hospital:
* RCC times billed covered
allowable charges; and
* Military subsistence per
diem.
Administrative Standard administrative day 182-550-3381
Day rate times days authorized by

(©6) (C

Fhe-department's PRGpayment-to-a-hespital-may
be-adjusted)) For claims paid using the DRG method, the

1

payment may not exceed the billed amount.

(7) The agency may adjust the initial allowable calcu-

lated for a claim when one or more of the following occur:

(a) ((Fer-dates—ef-admissionbeforeAugust 120072
for-dates-of admisston-on-and-after August 152007%)) A claim
qualifies as a (BRG)) high outlier (see WAC ((388-550-
3760)) 182-550-3700);

(b) A claim is paid by the DRG method and a client
transfers((:

Permanent

medieare:)) from one acute care hospital or distinct unit per
WAC 182-550-3600;

(c) A client is not eligible for a ((medieal-assistanee))
Washington apple health program on one or more days of the
hospital stay;

(d) A client has third-party liability coverage at the time
of admission to the hospital or distinct unit;

(e) A client is eligible for Part B medicare, the hospital
submitted a timely claim to medicare for payment, and medi-
care has made a payment for the Part B hospital charges; or

(f) A client is discharged from an inpatient hospital stay
and, within ((seven)) fourteen calendar days, is readmitted as
an inpatient to the same hospital or an affiliated hospital. The
((department)) agency or its designee performs a retrospec-
tive utilization review (see WAC ((388-550-1700)) 182-550-
1700) on the initial admission and the readmission(s) to
determine which inpatient hospital stay(s) qualify for

((D-RG)) payment ((U—peﬂ—t-he—dep&mﬂeﬁt—s—fe&espeetwe

%)) (2) A readmission is due to a complication arising
from a previous admission (e.g., provider preventable condi-
tion). The agency or its designee performs a retrospective uti-
lization review to determine if both admissions are appropri-
ate and qualify for individual payments;

(h) The agency identifies an enhanced payment due to a
provider preventable condition, hospital-acquired condition,
serious reportable event, or a condition not present on admis-
sion.

(8) In response to direction from the legislature, the
agency may change any one or more payment methods out-
lined in chapter 182-550 WAC for the purpose of achieving
the legislature's targeted expenditure levels. The legislative
direction may take the form of express language in the Bien-
nial Appropriations Act or may be reflected in the level of
funding appropriated to the agency in the Biennial Appropri-
ations Act. In response to this legislative direction, the
agency may calculate an adjustment factor (known as an
"inpatient adjustment factor") to apply to inpatient hospital
rates.

(a) The inpatient adjustment factor is a specific multi-
plier calculated by the agency and applied to existing inpa-
tient hospital rates to meet targeted expenditure levels as
directed by the legislature.

(b) The agency will apply the inpatient adjustment factor
when the agency determines that its expenditures on inpatient
hospital rates will exceed the legislature's targeted expendi-
ture levels.
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(¢) The agency will apply any such inpatient adjustment
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AMENDATORY SECTION (Amending WSR 11-14-075,

factor to each affected rate.

(9) The ((department)) agency does not pay for a client's
day(s) of absence from the hospital.

((9))) (10) The ((department)) agency pays an interim
billed hospital claim ((e¥)) for covered inpatient hospital ser-
vices provided to an eligible client only when the interim
billed claim meets the criteria in WAC ((388-550-2900))
182-550-2900.

((E9))) (11) The ((department)) agency applies to the
((payment)) allowable for each claim all applicable adjust-
ments for client responsibility, any third-party liability, medi-
care payments, and any other adjustments as determined by
the ((department)) agency.

((E)) (12) The ((department)) agency pays hospitals in

designated bordering cities for allowed covered services as
described in WAC ((388-550-3900)) 182-550-3900.

((E2))) (13) The ((department)) agency pays out-of-state
hospitals for allowed covered services as described in WAC
((388-550-40600)) 182-550-4000.

(14) The agency's annual aggregate payments for inpa-
tient hospital services, including payments to state-operated
hospitals, will not exceed the estimated amounts that the
agency would have paid using medicare payment principles.

15) When hospital ownership changes, the agency's
payment to the hospital will not exceed the amount allowed
under 42 U.S.C. Section 1395x (v)(1)(O).

16) Hospitals participating in the Washington apple
health program must annually submit to the agency:

(a) A copy of the hospital's CMS medicare cost report
(Form 2552 version currently in use by the agency) that is the
official "as filed" cost report submitted to the medicare fiscal
intermediary; and

(b) A disproportionate share hospital (DSH) application
if the hospital wants to be considered for DSH payments. See
WAC 182-550-4900 for the requirements for a hospital to

filed 6/30/11, effective 7/1/11)
WAC 182-550-3381 Payment ((methodology))

method for acute PM&R services and administrative day
services. ((The-department's)) This section describes the

agency's payment ((methedelogy)) method for acute physical
medicine and rehabilitation (PM&R) services provided by

acute PM&R hospitals ((is-deseribed-in-this-seetion)).

(1) ((Fer-dates-of-admissienbefore-August1; 2007 the
department pays—an—-acute PM&R-rehabilitation hospital
. e e .
E]EEEiElﬂg Ei e H.*]“ ;E. t Ell;:fzﬂ;gls ; E;;EH; 152 1FE of E;S 5 :
admission-en-and-after August 12007 the-department)) The
agency pays an acute PM&R hospital for acute PM&R ser-
vices based on a rehabilitation per diem rate. See ((WAE
388-550-3010-and-388-550-3460)) chapter 182-550 WAC
and WAC 182-550-3000.
(2) Acute PM&R room and board includes, but is not
limited to:
(a) Facility use;
(b) ((Medieal)) Social services (e.g., discharge plan-
ning);
(c) Bed and standard room furnishings; and
(d) Dietary and nursing services.

(3) When the ((department)) agency authorizes adminis-
trative day(s) for a client as described in WAC ((388-550-

256138))) 182-550-2561(8), the ((department)) agency pays
the facility:

(a) The administrative day rate; and

(b) For pharmaceuticals prescribed ((i1)) for the client's
use during the administrative portion of the client's stay.

(4) The ((department)) agency pays for transportation
services provided to a client receiving acute PM&R services
in an acute PM&R hospital according to chapter ((388-546))
182-546 WAC.

qualify for a DSH payment.

(17) Reports referred to in subsection (16) of this section
must be completed according to:

(a) Medicare's cost reporting requirements;

(b) The provisions of this chapter; and

(c) Instructions issued by the agency.

(18) The agency requires hospitals to follow generally
accepted accounting principles.

(19) Participating hospitals must permit the agency to
conduct periodic audits of their financial records, statistical
records, and any other records as determined by the agency.

(20) The agency limits payment for private room accom-
modations to the semiprivate room rate. Room charges must
not exceed the hospital's usual and customary charges to the
general public as required by 42 C.F.R. Sec. 447.271.

(21) For a client's hospital stay that involves regional
support network (RSN)-approved voluntary inpatient or

involuntary inpatient hospitalizations, the hospital must bill
the agency for payment. When the hospital contracts directly
with the RSN, the hospital must bill the RSN for payment.

(22) For psychiatric hospitals and psychiatric hospital
units, when a claim groups to a DRG code that pays by the
DRG method, the agency may manually price the claim at the
hospital's psychiatric per diem rate.

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-550-3800 Rebasing ((and-reealibration)).
(((D-The-department rebases-mest-of theratesused-in)) The
agency redesigns (rebases) the medicaid inpatient payment
system ((eﬁee—evefy—%hfee—ye&fs—elﬂ&ges—te—%he—mp&&eﬂ%

Permanent
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systent:)) as needed. The base inpatient conversion factor and
per diem rates are only updated during a detailed rebasing
process, or as directed by the state legislature. Inpatient pay-
ment system factors such as the ratio of costs-to-charges

(RCC), weighted costs-to-charges (WCC), and administra-

tive day rate are rebased on an annual basis. As part of the
rebasing, the agency does all of the following:

(1) Gathers data. The agency uses the following data
resources considered to be the most complete and available at
the time:

(a) One year of fee-for-service (FFS) paid claim data

from the agency's medicaid management information system
(MMIS). The agency excludes:

(1) Claims related to state programs and paid at the Title

XIX reduced rates from the claim data; and

(ii) Critical access hospital claims paid per WAC 182-
550-2598; and

(b) The hospital's most current medicare cost report data
from the health care cost report information system (HCRIS)
maintained by the Centers for Medicare and Medicaid Ser-
vices (CMYS). If the hospital's medicare cost report from
HCRIS is not available, the agency uses the medicare cost
report provided by the hospital.

(2) Estimates costs. The agency uses one of two methods
to estimate costs. The agency may perform an aggregate cost
determination by multiplying the ratio of costs-to-charges
(RCCQ) by the total billed charges, or the agency may use the
following detailed costing method:

(a) The agency identifies routine and ancillary cost for
operating capital, and direct medical education cost compo-
nents using different worksheets from the hospital's medicare

cost report;
(b) The agency estimates costs for each claim in the data-
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by the number of days reported at the claim line level by type
of service; and

(i1) Ancillary services. The agency multiplies the RCC
reported for each ancillary type of services (e.g., operating
room, recovery room, radiology, laboratory, pharmacy, or
clinic) by the allowed charges reported at the claim line level
by type of service; and

(c) The agency uses the following standard cost compo-
nents for accommodation and ancillary services for estimat-

ing costs of claims:
(i) Routine cost components:

(A) Routine care;

(B) Intensive care;

(C) Intensive care-psychiatric;
(D) Coronary care;

(E) Nursery;

(F) Neonatal ICU;

(G) Alcohol/substance abuse;

(H) Psychiatric;

(I) Oncology; and
(J) Rehabilitation.

(i) Ancillary cost components:
(A) Operating room:;

(B) Recovery room;

(C) Delivery/labor room;

(D) Anesthesiology;

(E) Radio, diagnostic;

(F) Radio, therapeutic;

(G) Radioisotope;

(H) Laboratory;

(1) Blood administration;

()) Intravenous therapy:

(K) Respiratory therapy:

(L) Physical therapy:;

(M) Occupational therapy:
(N) Speech pathology:

(O) Electrocardiography:

(P) Electroencephalography;
(Q) Medical supplies;

(R) Drugs;

(S) Renal dialysis/home dialysis;
(T) Ancillary oncology:

(U) Cardiology:;

(V) Ambulatory surgery:
(W) CT scan/MRI;

(X) Clinic;

(Y) Emergency:;

(Z) Ultrasound:
(AA) NICU transportation;

(BB) GI laboratory;

(CQC) Miscellaneous; and

(DD) Observation beds.

(3) Specifies resource use with relative weights. The
agency uses national relative weights designed by 3M™ Cor-
poration as part of its all-patient refined-diagnostic related

set as follows:
(1) Accommodation services. The agency multiplies the
average hospital cost per day reported in the medicare cost

group (APR-DRG) payment system.
(4) Calculates base payment factors. The agency calcu-
lates the average, or base, DRG conversion factor and per

report data for each type of accommodation service (e.g.,

diem rates. The base is calculated as the maximum amount

adult and pediatric, intensive care unit, psychiatric, nursery)

that can be used. along with all other payment factors and

Permanent
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adjustments described in this chapter, to maintain aggregate
payments across the system. The agency ensures that base

DRG conversion factors and per diem rates are sufficient to
support economy, efficiency, and access to services for med-
icaid recipients. The agency will publish base rate factors on
its web site.

(5) Determines global adjustments.

a) Claims paid under the DRG, rehab per diem, and
detox per diem payment methods were reduced to support an
estimated three million five hundred thousand dollar increase
in psychiatric payments to acute hospitals.

(b) Claims for acute hospitals paid under the psychiatric
per diem method were increased by a factor to inflate esti-
sand dollars.

(6) Determines provider specific adjustments. The fol-
lowing adjustments are applied to the base factor or rate
established in subsection (4) of this section:

(a) Wage index adjustments reflect labor costs in the
cost-based statistical area (CBSA) where a hospital is
located.

(i) The agency determines the labor portion by multiply-
ing the base factor or rate by the labor factor established by
medicare; then

(ii) The amount in (a)(i) of this subsection is multiplied
by the most recent wage index information published by
CMS at the time the rates are set; then

(iii) The agency adds the nonlabor portion of the base
rate to the amount in (a)(ii) of this subsection to produce a
hospital-specific wage adjusted factor.

(b) Indirect medical education factors are applied to the
hospital-specific base factor or rate. The agency uses the indi-
rect medical education factor established by medicare on the
most currently available medicare cost report that exists at
the time the rates are set; and

(c) Direct medical education amounts are applied to the
hospital-specific base factor or rate. The agency determines a
percentage of direct medical education costs to overall costs
using the most currently available medicare cost report that
exists at the time the rates are set.

(7) The final, hospital-specific rate is calculated using
the base rate established in subsection (4) of this section
along with any applicable adjustments in subsections (5) and
(6) of this section.

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-550-3900 Payment method—Bordering
city hospitals and critical border hospitals. The ((depart-
ment)) agency uses the payment methods described in this
section to pay bordering city hospitals and critical border
hospitals for inpatient and outpatient claims. Bordering city
hospitals and critical border hospitals are defined in WAC
((388-550-1650)) 182-550-1050.

(1) ((Berdering—eity-hespitals—)) For inpatient hospital
claims ((paymentmetheds:

ey Fer-dates-efadmissien-before-August 2007 under
hedi . :

WSR 14-12-047

. Hon . 9‘ . : Crg - :'-:!. <
e*s*egﬁl factor ] Fhis-is-the-as e*. age-of alt final conversion-fae-

Ford C admicsi Laf 2007

)) from bordering city hospitals, the ((department))
agency calculates the payment for allowed covered charges
related to medically necessary services, by using the lowest

of the in-state inpatient hospital rates ((witheut-graduate
Liealoduent] ME tudine DWCC |
patd-to-nstate-eritteal-aceesshospitalsy)) for the:

(a) Diagnosis-related group (DRG) conversion factor((;
the)).

(b) Per diem((;)) payment method:;

(c) Per case((;)) payment method; and

(d) Ratio of costs-to-charges (RCC) payment method((s:
and

i) Fhe-d hel the

A)Billed-charges;or

B)-Caleulated-payment-ameount)).

(2) ((Berderingeity-hospitals—)) For outpatient hospital
claims ((paymentmethodsfor-allewedcovered<charges
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GD—Caleulatedpayment-ameunnt)) from bordering city

hospitals, the agency calculates the payment for allowed cov-
ered charges related to medically necessary services, using
the lowest of the in-state outpatient hospital rates for the out-
patient prospective payment system (OPPS). Refer to WAC
182-550-7000 through 182-550-7600.

(3) Designated critical border hospitals.

(a) ((Beginning-August152007-the-department-desig-
nated)) The agency designates certain qualifying hospitals
located out-of-state as critical border hospitals. A designated
critical border hospital must:

(i) Be a bordering city hospital as described in WAC
((388-550-1950)) 182-550-1050; and

(i1) Have submitted at least ten percent of the total none-
mergency inpatient hospital claims ((thathave-been)) paid to
bordering city hospitals for the prior state fiscal year (SFY)
for clients eligible for Washington ((st&teﬁedteaid—&ﬂd-s%a{e-
administered-programs)) apple health. Nonemergency inpa-
tient hospital claims are defined as those that do not include
emergency ((reem)) department charges (revenue code 045X
series).

(b) The ((department)) agency analyzes bordering city
hospitals' base period claims data during the rebasing pro-
cess, and annually thereafter, to determine if a bordering city
hospital qualifies or continues to qualify as a critical border
hospital.

(4) Critical border hospitals((—))_- Inpatient hospital
claim payment methods. The ((department)) agency pays
inpatient critical border hospital claims ((with-dates-efser-
vices-onand-after August1;2007)) as follows:

(a) The inpatient payment rates used to calculate pay-
ments to critical border hospitals are prospective payment
rates. The rates are not used to pay for claims with dates of
admission before the hospital qualified as a critical border
hospital.

(b) The ((department)) agency pays inpatient critical
border hospital claims using the same payment methods and
rates ((&s)) used for in-state hospital claims, including DRG,
RCC, per diem, outliers, and per case rate, subject to the fol-
lowing:

(1) Inpatient payment rates used to pay critical border
university hospitals for inpatient hospital claims cannot
exceed the highest corresponding inpatient payment rate for
an in-state university hospital;

(i1) Inpatient payment rates used to pay critical border
Level 1 trauma centers for inpatient hospital claims cannot
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exceed the highest corresponding inpatient payment rate for
an in-state Level 1 trauma center; and
(iii) Inpatient payment rates used to pay critical border

hospitals ((retdisted-in{A)-and-B)-ofthissubsectionfor
inpatient-hospital-elaims)) that are not university hospitals or

Level 1 trauma centers cannot exceed the highest correspond-
ing in-state inpatient payment rate for in-state hospitals ((that
are)) not designated as((:
o . :

E}E ) Universitv_hosni ]I ; E )

©Level 1 —trauma—eenters)) university hospitals or
Level 1 trauma centers.

(5) Critical border hospitals((—))_- Outpatient hospital
claim payment methods. The ((department)) agency pays
outpatient critical border hospital claims ((with-dates-ofser-

vices-onand-after August152007;)) using the same payment

methods ((as)) used for in-state outpatient hospital claims((;

R o 003)
(see WAC 182 550 7000 through 182 550- 7600 and 182-

550-4500), subject to the following:

(a) Outpatient rates used to pay critical border university
hospitals for outpatient claims cannot exceed the highest cor-
responding rate for an in-state university hospital((<));

(b) Outpatient rates used to pay critical border Level 1
trauma centers for outpatient claims cannot exceed the high-
est corresponding rate for an in-state Level 1 trauma cen-
ter((-));.and

(© Outpatlent rates used to pay ((t—he)) crltlcal border
hospitals ((
patient-elaims)) that are not university hospitals or Level 1
trauma centers cannot exceed the highest corresponding rate
for in-state hospitals ((that-are)) not designated as((:

PR . ;
E'}'U' g .I]; E )
Gib—Tevel+trauma—centers)) university hospitals or

Level 1 trauma centers.

(6) Critical border hospitals are eligible to receive pay-
ment for graduate medical education (GME). All other bor-
dering city hospitals are not eligible to receive payment for
GME.

(7) The ((department)) agency makes:

(a) Claim payment adjustments, including but not lim-
ited to, third-party liability, medicare, and client responsibil-
ity; and

(b) Other necessary adjustments, as directed by the legis-
lature (e.g., rate rebasing and other changes).

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-550-4000 Payment method—Qut-of-state
hospitals. This section describes the payment methods the
((department)) agency uses to pay hospitals located out-of-
state for providing services to eligible Washington ((state
medieal-assistanee)) apple health clients. This section does
not apply to hospitals located in any of the designated border-
ing cities listed in WAC ((388-56+-61+75)) 182-501-0175.
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Payment methods that apply to bordering city hospitals,
including critical border hospitals, are described in WAC
((388-550-3900-

&))) 182-550-3900. See also WAC 182-501-0180,
health care services provided outside the state of Washing-
ton - General provisions, and WAC 182-502-0120. payment
for health care services provided outside the state of Wash-

ington.

(1) Emergency hospital services ((enand-afterAugustt;
2009)).

(a) For inpatient hospital claims for emergency services
provided in out-of-state hospitals ((with-dates-ef-admissten
en-and-after August1;2007)), the ((department)) agency:

(1) Pays using the same methods used to pay in-state hos-
pitals((z

4500):)) as specified in this chapter; and

(i1) ((Pays)) Calculates the payment using the lowest in-
state inpatient hospital rate corresponding to the payment
method ((usedHn{a)i-of this-subseetion-

GiD-Limits-paymentto-out-of-state-hospitals-te-the desser
ofthe:

A)Billed-charges:or-

)-

(b) For outpatient hospital claims for emergency services
provided in out-of-state hospitals ((with-dates-efservice-on-or
afterAugust152007)), the ((department)) agency pays an
out-of-state hospital using ((ere-erbeth-of)) the following
methods:

(1) The agency's outpatient prospective payment system
(OPPS) described in WAC 182-550-7000;

(i) The maximum allowable fee schedule method
described in WAC ((38—8—559-6999—a1&d—l+mﬁs—pa§%eﬂ%
when)) 182-550-6000. When the maximum allowable fee
schedule method is used, the agency limits payment to the
lesser of the:

(A) Billed charges; or

(B) Calculated payment amount((=
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1)) and

(iii) The hospital outpatient RCC payment method
described in WAC ((388-550-4500)) 182-550-4500. When
using the RCC payment method, the ((department)) agency
pays the lowest in-state hospital outpatient RCC ((rate)),
excluding ((departmental)) weighted costs-to-charges
(BPWES))) (WCC) rates that are paid to in-state critical

access hospitals.

((fe)-Out-of bossital ioiby .

4))) (2) Nonemergency hospital services.

(a) The agency pays for:

(1) Contracted and prior authorized nonemergency hospi-
tal services according to the contract terms whether or not the
hospital has signed a core provider agreement; and

(ii) Nonemergency hospital services authorized by the
agency after the fact (subsequent to the date of admission, if
the client is still at the out-of-state hospital, or after the ser-
vices have been provided) according to subsections (1) and
(3) of this section.

(b) The ((department)) agency does not pay for:

(i) Nonemergency hospital services provided to a ((med-
ieal-assistanee)) Washington apple health client in a hospital
located out-of-state unless the hospital is contracted ((and/

or)) and prior authorized by the ((department)) agency or the

((department's)) agency's designee((;)) for the specific ser-
vice provided((=

3626Y):)) to a specific client; and

(i1) Unauthorized nonemergency hospital services are
not paid by the agency. See WAC 182-501-0182.

(3) The agency makes claim payment adjustments

including, but not limited to, client responsibility, third-party

liability, and medicare. All applicable adjustments are fac-
tored into the final hospital payment amount.

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-550-4100 Payment method—New hospi-

tals. (1) For rate-setting purposes, the ((department)) agency
considers as new:

(a) A hospital which began services after the most recent

{irebased coxt-hased conversion factors (€ BCEs) conversion
faetefs—RGGfa{es—pe%diem—P&teSﬂeer—e&se—P&tes—et&)) rebas-
ing; or
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(b) A hospital that has not been in operation for a com-
plete fiscal year.

(2) The ((department)) agency determines a new hospi-
tal's((+

b)) Conversion factor, per diem rate, or per case rate, to
be the statewide average rate for the conversion factor, cate-
gory of per diem rate, or per case rate((;for-dates-of-admis-
ston-onand-after August15200%)) adjusted by the geograph-
ically appropriate hospital specific medicare wage index.

(3) The ((department)) agency determines a new hospi-
tal's ratio of costs-to-charges (RCC) by calculating and using
the average RCC ((rate)) for all current Washington in-state
hospitals.

(4) ((Fhe-department-considers-that-a-change-in-hespital
ownership-deesnot-eonstitute)) When a hospital changes

ownership, the agency does not consider it a new hospital.

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-550-4300 Hospitals and units exempt from
the DRG payment method. (1) Except when otherwise
specified, inpatient services provided by hospitals and units
that are exempt from the diagnosis-related group (DRG) pay-
ment method are paid under the ratio of costs-to-charges
(RCC) payment method described in WAC ((388-550-4500))
182-550-4500, the per diem payment method described in
WAC ((388-550-30140)) 182-550-3000, the per case rate pay-
ment method described in WAC ((388-550-3020)) 182-550-
3000, or other payment methods identified in this chapter
(e.g., long term acute care (LTAC), certified public expendi-
ture (CPE), critical access hospital (CAH), etc.). ((Fhe
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&) For-dates-of admisston-onand-after August 15,2007
the-department)) Inpatient services provided by hospitals and
units are exempt from the DRG payment method only if they
qualify for payment methods specifically mentioned in other
sections of this chapter or in this section.

(2) The agency exempts the following hospitals, units,
and services from the DRG payment method for inpatient

services provided to ((medieaid-eligible)) clients eligible for
Washington apple health:

(a) ((Peer—greup—E—hespﬁa%s—as—dese&bed—m—\%S%—
559—3%99(—29—1—(3—)) Hospitals participating in the ((depart-
ment's)) agency's certified public expenditure (CPE) payment
program((z)) (see WAC ((388-550-4656:)) 182-550-4650);

(b) ((Peer—gfeup-F—hesp’:t-a}s—l—e—emiea})) Hospitals par-

ticipating in the agency's critical access hospital((s:)) pro-

gram (see WAC ((388-550-2598-)) 182-550-2598);
(c) Rehabilitation services. All rehabilitation services are
paid through the per diem payment method except as indi-

cated in (b €e)andH)) (a). (b), and (d) of thls subsec—

D)) (See WAC 182-550-3000);
(d) Military hospitals when no other specific arrange-
ments have been made with the ((department)) agency. The

((department)) agency, or the military hospital, may elect or
arrange for one of the following payment methods in lieu of

the RCC payment method:

(i) Per diem payment method; or

(i1)) DRG payment method((=

€2))). and

(e) Psychiatric services. All psychiatric services are paid
through the per diem payment method except as indicated in
()fe)and-H)) (a), (b), and (d) of this subsection (see
WAC 182-550-3000). ((See-WAE388-550-3010-A-MHD))
A mental health designee that arranges to directly pay a hos-
pital and/or a designated distinct psychiatric unit of a hospital
((direetly;)) may use the ((department's)) agency's payment
methods or contract with the hospital((s)) to pay using differ-
ent methods. Claims not paid directly through a ((MHDB))
mental health designee are paid through the ((department's))

agency's payment system.

(((6}—Fe%d&tes—ef—&d1mssieﬂ—eﬂ—&ﬂd—&fteh%ugﬁst—l—2997—
the-department)) (3) Inpatient psychiatric services, Involun-
tary Treatment Act services, and detoxification services pro-
vided in out-of-state hospitals are not covered or paid by the
agency or the agency's mental health designee. The agency
does not cover or pay for other hospital services provided to
clients eligible for those services in the following programs,

WSR 14-12-047

when the services are provided in out-of-state hospitals that
are not in designated bordering cities:
(a) Medical care services; and

(b) Other state-administered programs.
(4) The agency has established an average length of stay
(ALOS) for each DRG clasmﬁcatlon((—"llhe—DRG—A—I:QS—rs

BRGS—W}%h—&n—e*eepﬂeﬂa&y—}ew—ve{-ume—ef—e}&rmsTthe
department-usesaproxy PRG-ALOS)) and publishes it on

the agency's web site. The agency uses the DRG ALOS ((is
used)) as a benchmark to authorize and pay inpatient hospital
stays exempt from the DRG payment method. When an inpa-
tient hospital stay exceeds the ((department's)) agency's DRG
ALOS benchmark or prior authorized LOS:

(a) For a psychiatric inpatient stay, the hospital must
obtain approval for additional days beyond the prior autho-
rized days from the ((MHD)) division of behavioral health
and recovery (DBHR) or the (MHDB)) mental health desig-
nee who prior authorized the admission. See WAC ((388-
550-2600)) 182-550-2600;

(b) For an acute physical medicine and rehabilitation
(PM&R) or a long term acute care (LTAC) stay, the hospital
must obtain approval for additional days beyond the prior
authorized days from the ((department)) agency unit that
prior authorized the admission. See WAC ((388-550-256+
and-388-550-2590)) 182-550-2561 and 182-550-2590;

(c) For an inpatient hospital stay for detoxification for a
chemical ((dependent)) using pregnant (CUP) client, see
WAC ((388-550-11690)) 182-550-1100;

(d) For other medical inpatient stays for detoxification,
see WAC ((388-550-1100)) 182-550-1100 and subsection
((H)) (5) of this section;

(e) For an inpatient stay in a certified public expenditure
(CPE) hospital, see WAC ((388-550-4699)) 182-550-4690;
and

(f) For an inpatient hospital stay not identified in (a)
through (e) of this subsection, the ((department)) agency may
perform retrospective utilization review to determine if the
LOS was medically necessary and at the appropriate level of
care.

() (5) If subsection ((€6))) (4)(d) of this section
applies to an eligible client, the ((department)) agency will:

(a) Pay for three-day detoxification services for an acute
alcoholic condition; or

(b) Pay for five-day detoxification services for acute
drug addiction when the services are directly related to detox-
ification; and

(c) If WAC 182-550-1100 (5)(b) applies, extend the

three- and five-day limitations ((fer-up-te-six-additional-days
ifeither-of the follewingisinveked-ona-—clientunderearein

D) Petition_& . hesmicald I
treatmentor

rent)) when the following are true:

(1) The days are billed as covered;

(i1) A medical record is submitted with the claim;

(iii) The medical record clearly documents that the days
are medically necessary; and
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(iv) The level of care is appropriate according to WAC h—Administrative-day—services—The—departmentpays
182-550-2900. administrative-days-based-onthe statewide-averae teat

AMENDATORY SECTION (Amending WSR 11-14-075, ~ SaehNovemberd—Thedepartment applies thisrate to-patient

filed 6/30/11, effective 7/1/11) ’ days-identified-as-administrative-days-en-the-hospital'snotice

WAC 182-550-4400 Services—Exempt from DRG nation-on-a-case-by-case-basis:
payment. (((H-Exeept-when-otherwise-specified—inpatient (-Inpatient services recorded-ona-claim thatisgrouped

) (1) Inpatient services are exempt from the diagno-

sis-related group (DRG) payment method only if they qualify
for payment methods specifically mentioned in other sections
of this chapter or in this section.

(2) Subject to the restrictions and limitations in this sec-

tion, ((ferdates-ofadmissionenandafter Aupust ;2007 the

department)) the agency exempts the following services for
medicaid and ((SEHHR)) CHIP clients from the DRG pay-

ment method. This policy also applies to covered services
paid through ((the-general-assistanee-pregrams)) medical care
services (MCS) and any other state-administered program,
except when otherwise indicated in this section. The exempt
services are:

(a) Alcohol or other drug detoxification services when
provided in a hospital having a detoxification provider agree-
ment with the ((departmrent)) agency to perform these ser-
vices.

(b) Hospital-based intensive inpatient detoxification,
medical stabilization, and drug treatment services provided to
((chemteally-using)) chemical-using pregnant (CUP) women
((pfegf&m)) by a certified hospital. These are medicaid pro-
gram services and are not covered or funded by the ((depart-
ment)) agency through ((the—general-assistanceprograms))
MCS or any other state-administered program.

(c) Acute physical medicine and rehabilitation (acute
PM&R) services.

(d) Psychiatric services. A mental health ((divisten
MHDB))) designee that arranges to pay a hospital directly for
psychiatric services((5)) may use the ((department's))
agency's payment methods or contract with the hospital to
pay using different methods. Claims not paid directly through
a ((MHD)) mental health designee are paid through the
((department's)) agency's payment system.
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(e) Chronic pain management treatment provided in a

hospital approved by the ((department)) agency to provide
that service.

(f) Administrative day services. ((Fhe-department)) For

patient days during an inpatient stay where no acute care ser-
vices were provided, a hospital may request an administrative
day designation on a case-by-case basis. The agency pays
administrative days based on the statewide average medicaid
nursing facility per diem rate, which is adjusted annually.

The ((departmentappliesthisrate-te-patient daysidentified-as
&dmfmstﬁ%we—eﬁﬁs—eﬂ—me—hesptm%s—ﬁe&ee—e{lfa%esﬁ%&esph

by-ease—baﬁs—llhedepaﬁmem)) agency may demgnate part of

a client's stay to be paid an administrative day rate upon
review of the claim ((andfer)) or the client's medical record,
or both.

(g) Inpatient services recorded on a claim ((that—s))

grouped by the ((department)) agency to a DRG for which the

((department)) agency has not published an all-patient DRG
(AP-DRG) or all-patient refined DRG (APR-DRG) relative

weight. The agency will deny payment for claims grouped to
DRG 469 ((er)), DRG 470 ((will-be-dented-payment)), APR
DRG 955, or APR DRG 956.

(h) Organ transplants that involve heart, intestine, kid-
ney, liver, lung, allogeneic bone marrow, autologous bone
marrow, pancreas, or simultaneous kidney/pancreas. The

((department)) agency pays hospitals for these organ trans-
plants using the ratio of costs-to-charges (RCC) payment

method. The agency maintains a list of DRGs which qualify
as transplants on the agency's web site.

(1) Bariatric surgery performed in hospitals that meet the
criteria in WAC ((388-550-236+4)) 182-550-2301. The
((department)) agency pays hospitals for bariatric surgery on
a per case rate basis for clients in medicaid and state-admin-
istered programs when the services are prior authorized and
take place at an approved hospital. The agency approves bar-
1atric services at Sacred Heart Medical Center, the University
of Washington Medical Center, and the Oregon Health Sci-
ences University and may approve other hospitals based on

agency discretion. See WAC ((388-550-3020-and-388-550-
3470)) 182-550-3000 and 182-550-3470.

((@—Semees—pfeﬂded—by—a—efme&l—&eeess—heﬁﬁt-a%

hospital))

AMENDATORY SECTION (Amending WSR 11-14-075,

filed 6/30/11, effective 7/1/11)

WAC 182-550-4800 Hospital payment methods—
State-administered programs. ((Subseetions—-(1)-threugh
HH-of thissectionapply-to-hespital payment methedsfor
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2 Fer-dates-of admission-en-and-after August ;2007
the-department)) This section does not apply to out-of-state
hospitals unless they are border hospitals (critical or noncrit-
ical).

(1) The agency:

(a) Pays for services provided to a client eligible for a
state-administered program (SAP) based on ((state-adminis-
tered-program)) SAP rates((~—Thestate-administered-pro-

gfam))l
(b) Establishes SAP rates ((are—established)) inde-

pendently from the process used in setting the medicaid pay-
ment rates((—Fhe-state-administered-program-rates-maynot
be-changed-unless-the legislature-authorizes-the-changes-—The

WSR 14-12-047

(c) Calculates a ratable ((faetor-and)) each year to adjust
each hospital's SAP rates for their percentage of community-
based dollars to the total revenues for all hospitals;

(d) Calculates an equivalency factor (EF) to keep the

((state—administered-program)) SAP payment rates at the
same level ((they-were-at)) before and after the ((state)) med-

icaid rates ((are)) were rebased.

((%}%&mb}em%s—subsee&m%ews—&eempaﬁse&ef

departmentuses-the)); the-two-inpatient paymentsystems:
’I L f]jg 3 2067 T iiig 5 2007
Stable PRGs PRGGreuperv14+ PRGgrouper+v23-0
Unstable/Medical DPRGs Ree Perdiem
Ynstable Surgieal PRGs REE Perdiem
Unstable Neonate DPRGs REE Perdiem
Psyeh RrRee Per-diem
Rehab REE Perdiem
Detex REE Perdiem
Fransplant REeE RrReE
HivV REE Netseparatehy-defined
Bariatriesurgery Pereaserate Pereaserate
cyp Netseparately-defined Perdiem
Burns Neotseparately-defined Per-diem
See—speeifiesections—in—the—chapter 388-550-WAC—te (iv) Psychiatric;
mine-how-the-departmentpays-hospitals-partieipatingin ~(©) ((State-administered-program-per diem-ratesfor the

lishedfor-the-inpatient payment-system—effeetive August;
2007the-department)) (2) The agency has established the
following ((state-administered-programratesused-fordates-of
admisston-en-and-affer August152007

)):
(a) ((State—administered—program)) SAP diagnosis-
related group (DRG) conversion factor (CF) for claims

grouped under ((stable)) DRG classifications services((z));

(b) ((State—administered-program)) SAP per diem rates
for claims grouped under the following specialty service cat-
egories:

(i) Chemical-using pregnant (CUP) women;

(i1) Detoxification; ((and))

(iii) Physical medicine and rehabilitation((z)) (PM&R);

fe)-State-administered-program)) SAP per case rate for

claims grouped under bariatric services((z
- Stateadministered-program)); and
(d) SAP ratio of costs-to-charges (RCC) ((rates)) for
claims grouped under transplant services.
((#5))) (3) This subsectlon describes the ((state-adminis-
)) SAP DRG CF and

payment calculation processes used by the ((department))
agency to pay claims ((paid)) using the DRG payment

and

method. The ((department)) agency pays for services
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grouped to a ((stable)) DRG classification ((that-are)) pro-
vided to clients eligible for a ((state-administered-program))
SAP based on the use of a DRG ((eonverstonfactorand)) CF,
a DRG relative weight, and a maximum service adjustor.
This process is similar to the payment method used to pay for
medicaid and ((SEHH)) CHIP services ((that-are)) grouped
to a ((stable)) DRG classification.

(a) The ((éep&mﬁeﬂtls—sfa{e—&dfmms%efed—pfegfaﬁ—DRG
eenversionfaetoer)) agency's SAP DRG CF calculation pro-
cess is as follows:

(1) (For-instate-and-eritical-berderhospitals;)) The hos-
pital's specific DRG ((eenverstonfaetorthatis)) CF used to

calculate payment for a ((state-administered-program-elaim;
is-based-on-the-medicaid-converstonfactor-adjusted-by-the

most-avatlableratablefaetor))) SAP claim is the medicaid
DRG CF multiplied by the applicable EF multiplied by the
ratable;

(i1) For ((instate-and-eritieal-border)) hospitals that do not

have ((a-eurrent-state-administered-programDRG-eonversion

faetor)) a ratable or an EF, the ((state-administered-program
eonverstonfaetor)) SAP CF is the hospital's specific ((pre-

pesed)) medlcald ((eeﬁvefs&eﬂ—faetef)) CF multiplied by the
average ((
ratable:)) EF and the average ratable; and

(111) For ((beféeﬁﬁg—e&y—hespﬁ&l-s—th&t—&fe—ﬂe{—efme&}

ﬂet—eﬁﬁeal—befder—hesp&a%s—ehe—sm%eﬂdnﬂmstefed—pmgmm

PRGconverstonfaetor)) noncritical border hospitals, the

SAP DRG CF is the lowest in-state medicaid DRG ((eenver-

ston—faetor)) CF multiplied by the average ratable and
((eguivaleneyfaetor)) the average EF.

(b) The ((depaﬂme&%s—s%&te—adiﬂfmﬁefedjafegfafn—DRG

is)) agency calculates

the SAP DRG EF as follows:
(1) The ((egquivaleneyfactoris-afactorused-to-hold-the

ealenlation{for-theratablefacter-determination-)) hospital-
specific current SAP DRG CF is divided by the rebased med-
icaid DRG CF and then divided by the ratable factor to com-
pute the preliminary EF.

(ii) The current SAP DRG payment is determined by
multiplying the hospital specific SAP DRG CF by the AP-
DRG version 23 relative weight.

(ii1) The current aggregate DRG payment is determined
by summing the current SAP DRG payments for all hospitals.

(iv) The hospital projected SAP DRG payment is deter-
mined by multiplying the hospital specific current SAP DRG
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CF by the APR-DRG relative weights version 31.0 and the
maximum service adjustor.

(v) The projected aggregate DRG payment is determined
by summing the projected SAP program DRG payments for
all hospitals.

(vi) The aggregate amounts derived in (b)(iii) and (v) of
this subsection are compared to identify a neutrality factor
that keeps the projected aggregate SAP DRG payment (based
on DRG-APR relative weights version 31.0) at the same level
as the current aggregate SAP DRG payment (based on AP-
DRG relative weights version 23.0).

(vii) The neutrality factor is multiplied by the hospital
specific preliminary EF to determine the hospital specific
final EF that is used to determine the SAP DRG conversion
factors for the rebased system implementation.

(c) The ((department's)) agency calculates the DRG pay-
ment ((ea%eu%&&eﬂ—pfeeess—fer—DRG—eP&SHﬁe&&eﬁs—gfeuped
to-stable DPRGrelative-weightsis)) for services paid under the

DRG payment method as follows:

(1) The ((department-determines)) agency calculates the
allowed amount for the inlier portion of the ((state-adminis-

tered-program)) SAP DRG payment ((ealetlation—Mathemat-
cati sl leulation is:
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6))) by multiplying the SAP DRG CF by the DRG rel-

ative weight and the maximum service adjustor.

(ii) SAP claims are also subject to outlier pricing. See
WAC 182-550-3700 for details on outlier pricing.

(4) This subsection describes ((the—state-administered
pregram)) how the agency calculates the SAP per diem rate

and payment ((ealetlation-for-the-following-speeialtyserviee
eategories-and-unstable PRGnonspeecialtyservieecategeries:

medieal—bﬂms—aﬂd—ﬁeeﬂa{e—aﬁd—pedﬁmc—semees—ks—)) for

CUP, detoxification, PM&R, and psychiatric services.
(a) The agency calculates the SAP per diem rate for in-

state and crltlcal border hospltals((—t-he—hesp&a-l-s—speel-ﬁe

WSR 14-12-047

() Thestate-administered-program)) by multiplying the

hospital's specific medicaid per diem by the ratable and the
per diem EF.

(b) The agency calculates the SAP per diem rate for non-
critical border hospitals by multiplying the lowest in-state
medicaid per diem rate by the average ratable and the average
per diem EF.

(c) For hospitals with more than twenty nonpsychiatric
SAP per diem paid services during SFY 2011, the agency cal-

culates a per diem EF for each hospital using the individual
hospital's claims as follows:

(1) The agency calculates a SAP average payment per
day by dividing the total current SAP per diem payments by
the total number of days associated with the payments.

(i1) The agency calculates a medicaid average payment
per day by dividing the aggregate payments based on the

rebased medicaid rates by the total number of days associated
with the aggregate payments (same claims used in (c)(i) of
this subsection).

(iii) The agency divides the hospital estimated SAP aver-
age payment per day in (a) of this subsection by the hospital
medicaid average payment per day in (b) of this subsection.

(iv) The agency divides the result of (¢)(iii) of this sub-
section by the hospital specific ratable factor to determine the
EF.

(d) For hospitals with twenty or less nonpsychiatric SAP
per diem paid services during SFY 2011, the EF is an average
for all hospitals. The agency uses the following process to
determine the average EF:

Permanent
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(1) The agency calculates a SAP average payment per
day by dividing the total current SAP per diem payments for
all hospitals by the total number of days associated with the
aggregate payments.

(ii) The agency calculates a medicaid average payment
per day by dividing the aggregate payments based on the
rebased medicaid rates by the total number of days associated
with the aggregate payment (same claims used in (d)(i) of this
subsection).

(iii) The agency divides the SAP average per day in (a)
of this subsection by the medicaid average payment per day
in (b) of this subsection.

(iv) The agency divides the result of (d)(iii) of this sub-
section by the hospital specific ratable factor to determine the

EF. The EF is an average based on claims for all the hospitals
in the group.

(e) A psychiatric EF is used to keep SAP psychiatric
rates at the level required by the Washington state legislature.
The agency's SAP psychiatric rates are eighty-five and four
one hundredths of a percent (85.04%) of the agency's medic-
aid psychiatric rates. The factor is applied to all hospitals.

(f) The agency calculates the SAP per diem allowed

amount ((efpaymentealenlationproeess)) for CUP, detoxifi-
cation, ((&&d—phyﬁeal—medieme—&ﬁd—fehabﬂtmﬁeﬂ)) PM&R

and psychiatric services ((is-as-follows—Mathematieally-the
ealeulationis:

Hespital's—state—administered-program)) by multiplying
the hospital's SAP per diem rate ((aep&ﬁeﬂt—st-ay—I:Q-S—feeeg-
nized-by-the-departmentfor payment)) by the agency's

allowed patient days.

(g) The agency does not apply the high outlier ((ard)) or
transfer policy ((isnet-applied)) to the payment calculations
for CUP, detoxification, ((aﬂd—phys&eal—medieme—aﬁd—fehabﬂ-

tatiterr)) PM&R, and psychiatric services.

(((e)iPhe—st&te—adims{efed—pfegﬁ&m—peﬁd&em—aﬂewed
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%)) (5) This subsection describes the ((state-adminis-

tered-program)) SAP per case rate and payment processes for
bariatric surgery services.

b)yThe-department)) The agency calculates the ((state
administered-program)) SAP per case rate for bariatric sur-
gery services by multiplying the hospital's ((spee'rﬁe)) medic-
aid per case rate for bariatric surgery services by the hospi-

tal's ((speetfie)) ratable ((factorand DRG-equivaleneyfactor:
Mathematically-the-ealeulationis:
: i I _
))-
(_) The per case payment rate for bariatric surgery ser-

vices is an all-inclusive rate. ((Ne-outherprovision-is-applied
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t-he—&l-}eweel—t;metmt—eﬂ—t-he—e}a%ﬁh))
(c) The agency does not apply the high outlier or transfer

policy to the payment calculations for bariatric surgery ser-
vices.

(6) The agency calculates the SAP RCC by multiplying
the medicaid RCC by the hospital's ratable.

(7) The agency establishes annually the hospital-specific
ratable factor used in the calculation of SAP payment rate
based on the most current hospital revenue data available
from the department of health (DOH). The agency uses the
following process to determine the hospital ratable factor:

(a) The agency adds the hospital's medicaid revenue,
medicare revenue, charity care, and bad debts as reported in
DOH data.

(b) The agency determines the hospital's community care
dollars by subtracting the hospital's low-income dispropor-
tionate share hospital (LIDSH) payments from the amount
derived in (a) of this subsection.

(c) The agency calculates the hospital net revenue by
subtracting the hospital-based physician revenue (based on
information available from the hospital's medicare cost report
or provided by the hospitals) from the DOH total hospital
revenue report.

(d) The agency calculates the preliminary hospital-spe-
cific ratable by dividing the amount derived in (b) of this sub-
section by the amount derived in (c) of this subsection.

(e) The agency determines a neutrality factor by compar-
ing the hospital-specific medicaid revenue (used in (a) of this
subsection) multiplied by the preliminary ratable to the hos-
pital-specific medicaid revenue (used in (a) of this subsec-
tion) multiplied by the prior year ratable. The neutrality fac-
tor is used to keep the projected SAP payments at the same
current payment level.

(f) The agency determines the final hospital-specific rat-
able by multiplying the hospital-specific preliminary ratable
by the neutrality factor.

(g) The agency applies to the allowable for each SAP
claim all applicable adjustments for client responsibility, any
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third-party liability, medicare payments, and any other
adjustments as determined by the agency.

(8) The agency does not pay an SAP claim paid by the
DRG method at greater than the billed charges.

(9) SAP rates do not apply to the critical access hospital
(CAH) program's weighted cost-to-charges, to the long-term
acute care (LTAC) program's per diem rate, or to the certified
public expenditure (CPE) program's RCC (except as the RCC
applies to the CPE hold harmless described in WAC 182-

550-4670).

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:
WAC 182-550-2511 Acute PM&R definitions.
WAC 182-550-2570 LTAC program definitions.

WAC 182-550-2800 Payment methods and limits—Inpa-
tient hospital services for medicaid
and SCHIP clients.

WAC 182-550-3010 Payment method—Per diem payment.

WAC 182-550-3020 Payment method—Bariatric sur-
gery—Per case payment.

WAC 182-550-3100 Calculating DRG relative weights.
WAC 182-550-3150 Base period costs and claims data.
WAC 182-550-3200 Medicaid cost proxies.

WAC 182-550-3250 Indirect medical education costs—
Conversion factors, per diem rates,
and per case rates.

WAC 182-550-3450 Payment method for calculating med-
icaid DRG conversion factor rates.

WAC 182-550-3460 Payment method—Per diem rate.
WAC 182-550-7050 OPPS—Definitions.

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-550-3400 Case-mix index. (1) The ((depart-
ment:

he hosnital! x index-and

5))) medicaid agency calculates the case-mix index
(CMI) for each individual hospital to measure the relative
cost for treating medicaid and ((SEHHR)) CHIP cases in a
given hospital. The CMI represents the relative acuity of the
claims.

(2) ((Phe department eateulates the Ehl-for eachhospi-
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Using medicaid and children's health insurance program
(CHIP) admissions data from the individual hospital and the
hospital's base period cost report, the agency calculates the
CMI by:

(a) ((Fhe-department-multiplies)) Multiplying the num-
ber of medicaid and ((SEHH)) CHIP admissions to the hos-

pital for a specific diagnosis-related group (DRQG) classifica-
tion by the relative weight for that DRG classification. The

((department)) agency repeats this process for each DRG
billed by the hospital((<));

(b) ((Fhe-departmentadds)) Adding together the prod-

ucts in (a) of this subsection for all of the medicaid and
((S€HHR)) CHIP admissions to the hospital in the base
year((-)): and

(¢) ((The—department—divides)) Dividing the sum

obtained in (b) of this subsection by the corresponding num-
ber of medicaid and ((SEHHR)) CHIP hospital admissions.

(((d)—E*&mp}e—}Hhe—avefag&easemHﬁe*fer—a—gfeﬁp

PRGelassifteattons:))

(3) The ((éepaﬁmeﬂ{)) agency recalculates each hospi-
tal's ((
each-timerebasing-is-dene)) CMI during inpatient hospital

rebasing, or as needed.

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-550-3600 Diagnosis-related group (DRG)
payment—Hospital transfers. (1) The rules in this section
apply when an eligible client transfers from an acute care
hospital or distinct unit to any of the following:

(a) ((BefereJuly152009to-anotheracute-care-hospital
st it and

9)) Another acute care hospital or distinct unit;

((6D)) (b) A skilled nursing facility (SNF);

((&1))) (c) An intermediate care facility (ICF);

((6¥))) (d) Home care under the ((department's)) medic-
aid agency's home health program;

((6M)) (e) A long-term acute care facility (LTAC);

((evD)) () Hospice (facility-based or in the client's
home);

((6¢1)) (2) A hospital-based, medicare-approved swing
bed, or another distinct unit such as a rehabilitation or psychi-
atric unit (see WAC ((388-550-3000)) 182-550-3000); or

((e¢iiD))) (h) A nursing facility certified under medicaid
but not medicare.

(2) The ((department)) agency pays a transferring hospi-
tal ((thattransfers-an-emergeney-ecase-to-another-acute—eare
h.ESfitill including an actite 15}131512.31 meellt’sme zmslxehalexh.ta
“.Eﬁ:fas.lt.“e P “’I.&fa faeﬂtb oF E:im]ﬂst it af-actte psy E;ﬂa.;

]

ity;)) the lesser of:
(a) The appropriate diagnosis-related group (DRG) pay-
ment ((based-en-a-stable DPRG)); or
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(b) ((A)) The prorated DRG payment ((when-the-client's

7)), which the agency calculates by:

(1) Using the average length of stay (ALOS) for the

assigned DRG:
(A) The agency uses the 3M national average length of

stay for paying inpatient claims.
(B) The agency publishes ALOS values on its web site;
(i) Dividing the hospital's allowed payment amount for
the assigned DRG by the ALOS in (b)(i) of this subsection;
(iii) Determining the client length of stay as all medically
necessary days at the transferring hospital, plus one day; and
(iv) Multiplying the number in (b)(ii) of this subsection
by the length of stay determined in (b)(iii) of this subsection.
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(3) The agency applies the outlier payment method if a 2007 1t-alse-apphesto-inpatient hospital-elaimspaid-under
transfer case qualifies as a high outlier. To qualify for a high the-per-diempayment-methodelogy-
outlier, the costs (ratio of cost-to-charges multiplied by cov- HFerdatesofadmisston-before Aupust 152007 amed-
ered allowed charges) for the transfer must exceed the outlier teatd-or-state-admintstered-elaim-quatittes-asaPRGhigh-
threshold. The threshold is the DRG allowed amount (hospi- cost-outlier-when:

tal-specific rate multiplied by DRG relative weight) plus (a) The-elient'sadmission-date-on-the-claim-is before Jan-

forty thousand dollars. i ; " "
(4) The ((department)) agency does not pay a transfer- i i il

ring hospital for a nonemergency case when the transfer is to A-thresheld-of twenty-eight thousand-dolars:and

another acute care hospital. Gi)A-threshold-of three-times-the-applicable DRGpay
((68))) (5) The ((department)) agency pays the full DRG mentamount

payment to the discharging hospital for a discharge to home (b} The elient's admission-date-on the-elaim-is January1;

or self-care. This is the ((department's)) agency's maximum : s "
payment to a discharging hospital. : : " .

((€9)) (6) The ((department-does-not-paya-discharging . ’

hich sl ! 1s-the-eli bacl mentamount:
10y The-department)) agency pays ((the)) an intervening . & . . g > ’
hospital((€s})) a per diem payment based on the method eLatm—q&eda—ﬁes—&s—a—DRG—kngh—eesPetﬂle&ﬂ&e—high-eesEeu%-
described in subsection ((3})) (2) of this section. lier threshold; for payment purposes; is the-amount in-subsee-

(D)) (1) The transfer payment policy described in this CHta)-or{it); g L . .

section does not apply to claims grouped into ((AP-BRG)) ) . R > OF St ’
DRG classifications ((that-are—paid)) the agency pays based g >

on the per diem, case rate, or ratio of costs-to-charges (RCC) M

payment methods. ) For-dates-of-admission-before August 2007 —the
((82))) (8) The ((department)) agency applies the fol- dep&ﬁmem—defefmmes—paymeﬂt—fer—medie&td—e}&rms—tha%

lowing to the payment for each claim((;)): qu&hfy—&s—DRG—lﬁgh-eest—emhefs—as—fe}}ews— . ..
(a) All applicable adjustments for client responsibil- @Mﬁmﬁw%%ﬁﬁfm

ity(()): DRGs-424-432-and-elaims-from-instate-children's hospitals;
(b) Any third-party liability((;)); afe—pa*d—seveﬂfy-ﬁve—pefeeﬂt—e{lthe—aﬂmﬁed—ehafges—&bmfe
(c) Medicare((;)) payments; and fh&e&fhe%ﬂﬁeshe}d—de%eﬂﬁmecil—m—wbsee&eﬂ—ea—e{lthﬁ—see-
(d) Any other adjustments as determined by the ((depart- > g

ment)) agency. ble PRG pay iﬁiﬁf:

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-550-3700 DRG ((high-eest-andtow—eest))
high outliers((Gand-new-systemr-DRG-and-per-diem-high 432 -are-paid-one-hundred-pereent-of the-allowed-charges
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thelow-costoutlieramountisthe amountinsubsection the-department)) (1) The agency identifies a diagnosis-related
5)bY) o (i) whicheverisgreater: group (DRG) high outlier claim based on the claim's esti-

mated costs. The agency allows a high outlier payment for
claims paid using the DRG payment method when high out-
lier ((gquatifying)) criteria are met.

a) To qualify as a DRG high outlier claim, the estimated
costs for the claim must be greater than the outlier threshold
effective for the date of admission. The outlier threshold
amount is depicted in the following table:

Dates of Admission Pediatric Nonpediatric
February 1, 2011 - July 31, 2012 Base DRG * 1.50 Base DRG * 1.75
August 1, 2012 - June 30, 2013 Base DRG * 1.429 Base DRG * 1.667
July 1, 2013 - June 30, 2014 Base DRG * 1.563 Base DRG * 1.823
July 1, 2014, and after Base DRG + $40.000 Base DRG + $40,000

(b) The agency calculates the estimated costs of the the-elaim's-estimated-eosts—Foqualifyasa PRG hish-outher
claim ((are-ealewlated)) by multiplying the total submitted elaim-the-department's-estimated-costsfor theelaimmustbe
charges, minus the ((rencevered)) nonallowed charges on the sreater-thanboth-the fixedouthercost threshold-of fifty-thou-
claim, by the hospital's ratio of costs-to-charges (RCC) ((rate- sand-deHars;-and-one-hundred seventy-five pereent-of the
Thed - dentifics o DRG-hie] lior elaimd i Lieable ] DRG-al i ; ).

Permanent [74]




Washington State Register, Issue 14-12 WSR 14-12-047

((Fhese)) (c) When a transferring hospital submits a Speetficallythis-formula-is:
transfer claim to the agency, the high outlier criteria ((are N—=Z= SR> ~where
alse)) used to determine ((if-a-transfer)) whether the claim «TFhe Z-statistic-for-90-percent-confidence-is-1:64
qualifies for high outlier payment ((when-a-transferelaimis + S = the-standard-deviationfor-the AP-DRG-elassifica-
submitted-te-the-department-by-a-transferring hospital: i
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$35,000+$0—%35,000

8))) is the DRG allowed amount for the claim before
the transfer payment reduction.

(2) The agency calculates the high outlier payment by
multiplying the hospital's estimated cost above threshold
(CAT) by the outlier adjustment factor. The outlier adjust-
ment factors, which vary by dates of admission and inpatient
payment policy, are depicted in the table at the end of this
subsection.

(a) For inpatient claims paid under the all-patient-diag-
nosis-related group (AP-DRG), the agency uses a separate
outlier adjustment factor for:

(1) Pediatric services, including all claims submitted by
children-specialty hospitals;

(ii) Burn services; and

(ii1) Nonpediatric services.

(b) For inpatient claims paid under the all-patient
refined-DRG (APR-DRGQG), the agency uses a separate outlier
adjustment factor for a:

(1) Severity of illness (SOI) of one or two; or

(ii) SOI of three or four.

AP-DRG Dates of Admission Pediatric Burn Nonpediatric
Before August 1, 2012 CAT *0.95 CAT *0.90 CAT * 0.85
August 1, 2012 - June 30, 2013 CAT * 0.998 CAT *0.945 CAT * 0.893
July 1, 2013 - June 30, 2014 CAT *0.912 CAT * 0.864 CAT * 0.816
APR-DRG Dates of Admission SOl1or2 SOl 3or4
July 1, 2014, and after CAT * 0.80 CAT *0.95

(3) For state-administered programs (SAP), the agency applies the hospital-specific ratable to the outlier adjustment factor.

(4) This subsection contains examples of outlier claim payment calculations.

DRG
Allowed Outlier Claim
DRG SOI Amount Threshold! Cost? Percent Ratable Base DRG Outlier? Payment?
1 $10,000 $50.000 $100,000 0.80 n/a $10,000 $40.000 $50.,000
3 $10.000 $50,000 $100.000 0.95 n/a $10.000 $47.500 $57.500

1 Threshold = $40.000 + base DRG
2 Cost = Billed charges - noncovered charges - denied

((E9))) (6) The ((department)) agency applies the fol-
lowing to the payment for each claim((eH)):

charges

3 Qutlier = (cost - threshold) * outlier percent

4 Claim payment = base DRG + outlier

(5) When directed by the legislature to achieve targeted
expenditure levels, as described in WAC ((388-556-
2806(2))) 182-550-3000(8), the ((department)) agency may
apply an inpatient adjustment factor to any of the high outlier
thresholds and to any of the ((pereentages-ef)) outlier adjust-
ment factors described in this section.

Permanent

(a) All applicable adjustments for client responsibility((;
any));

(b) Any third-party liability((;medieare;));

(c) Medicare payments; and ((any))

(d) Any other adjustments as determined by the ((depart-

ment)) agency.



Washington State Register, Issue 14-12

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-550-4500 Payment method—Ratio of
costs-to-charges (RCC). (1) The medicaid agency pays hos-
pitals using the ratio of costs-to-charges (RCC) ((is-defined-in

GDRG)—per—diem—ambulatew)) Davment method for serv1ces

exempt from the following payment methods:

ja[ Ambulatogy payment 013551ﬁcat10n (APC)((—ma*t—

¥iees));
(b) Diagnosis-related group (DRG);

(c) Enhanced ambulatory patient group (EAPG);

(d) Per case;

(e) Per diem; and

(f) Maximum allowable fee schedule.

(2) The ((department)) agency:

(a) Determines the payment ((due—ahespital-under—the
RCECpaymentmethed)) for:

(1) Inpatient claims by multiplying the hospital's inpa-
tient RCC ((rate)) by the allowed covered charges for medi-
cally necessary services((z)); and

(i1) Outpatient claims by multiplying the hospital's out-
patient RCC ((xate)) by the allowed covered charges for med-
ically necessary services.

(b) Deducts from the amount derived in (a) of this sub-
section ((any)):

(i) All applicable adjustments for client responsibility
((ameunt));

(i1) Any third-party liability (((FRPE)-ameunt));

(iii) Medicare payments; and

((@i)-Other—applicable—payment-pregram—adjustment))
(iv) Any other adjustments as determined by the agency.

(c) Limits the RCC payment to the hospital's ((alew-
able)) usual and customary charges for services allowed by

the agency.

(3) ((Fer—inpatient-hespital-dates—ofadmission—before

4 Forinpatienthospital dates-of admission-on-and-after
August1;2007-the-department)) The agency uses the RCC
payment method to ((payfer)) calculate the following:

(a) Payment for the following services:
(1) Organ transplant services ((identifted-in)) (See WAC
((388-556-4400)) 182-550-4400 (4)(h));
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(o) Hie! ’ Lfvine elai WAC 388550

€e))) (ii) Hospital services provided at a long-term acute
care (LTAC) facility not covered under the LTAC per diem
rate (see WAC ((388-550-2596)) 182-550-2596); and

((6))) (ii1) Any other hospital service identified by the
agency as being paid by the RCC payment method; and

(b) Costs for the following:

(i) High outlier qualifying claims (see WAC 182-550-
3700); and

(ii) Hospital services provided in hospitals eligible for
certified public expenditure (CPE) payments (({(see-WAEC

5))) under WAC 182-550-4650(5).

(4) When directed by the legislature to achieve targeted
expenditure levels, as described in WAC ((388-556-
2800(2))) 182-550-3000(8), the ((department)) agency may
apply an inpatient adjustment factor to the inpatient RCC
payments made for the services in subsection ((¢4))) (3) of
this section((;-exeept-asprevidedin-subseetion{6)-of thissee-
tion)).

((¢6) For-hospitals paid-under the-eertified publ

H-TFhe-department)) (5) This section explains how the

agency calculates each in-state and critical border hospital's
RCC ((rate-asfeHews)). For noncritical border city hospitals,
see WAC 182-550-3900. The ((department)) agency:

(a) Divides ((each-hospital'sallowable-costs-bypatient-
related-revenues-associated-with-these-allowable-cests))
adjusted costs by adjusted patient charges. The ((depart-
ment)) agency determines the allowable costs and associated
((revenues)) charges.

(b) Excludes((;
ment)) agency nonallowed costs and nonallowed ((feveﬁue))

charges, such as costs and ((revenues)) charges attributable to
a change in ownership.

(c) Bases the RCC ((rate)) calculation on data from the
hospital's ((*as—ied")) annual medicare cost report (Form
((2552-96)) 2552) and applicable patient revenue reconcilia-
tion data provided by the hospital. The ((*asfied")) medicare
cost report must cover a period of twelve consecutive months
in its medicare cost report year.

(d) Updates a hospital's inpatient RCC ((rate)) annually
after the hospital sends its ((*as—fited")) hospital fiscal year
medicare cost report to the centers for medicare and medicaid
services (CMS) and the ((department)) agency. ((In-the-ease
where)) If medicare grants a delay in submission of the CMS
medicare cost report to the medicare fiscal intermediary ((is

granted-by-medieare)), the ((department)) agency may deter-
mine an alternate method to adjust the RCC ((rate-based-on-a

department-determined-method)).
(e) Limits a noncritical access hospital's RCC ((pay-

ment)) to one ((hundred-pereent-ofitsallowedcovered
eharges)) point zero (1.0).
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((D-DPetermines-anRECrate;when)) (6) For a hospital
((38)) formed as a result of a merger (((referte)) see WAC

((388-550-4200)) 182-550-4200), ((by<cembining)) the
agency combines the previous hospital's medicare cost
reports and ((feHewing)) follows the process in ((€&))) sub-
section (5) of this ((subseetten)) section. The ((department))
agency does not use partial year cost reports for this purpose.
((fe) Determines—a—new—instate-hespital's RCCrate by
ealenlating-and-using the-average RCCratefor-all-eurrent

noneritical-aceess-hospitalslocatedin-Washington-state—The
department)) (7) For newly constructed hospitals and hospi-
tals not otherwise addressed in this chapter, the agency annu-
ally calculates a weighted average in-state RCC ((rate)) by
((1dentifying-all-instate hospitals—with-speeifie REC—rates
and)) dividing the ((department-determined-total patient-
relatedrevenues-assoeiated-with-these

)) sum of agency-deter-
mined costs for all in-state hospitals with RCCs by the sum of
agency-determined charges for all hospitals with RCCs.

(8) The ((department)) agency calculates each hospital's
outpatient RCC ((rate)) annually. The agency calculates:

(a) ((The-department-ealenlates)) A hospital's outpatient
RCC ((rate)) by multiplying the hospital's inpatient RCC
((rate)) by the outpatient adjustment factor (OAF)((-));.and

(b) The ((department-determines-the)) weighted average
in-state hospital outpatient RCC ((rate)) by multiplying the
in-state weighted average inpatient RCC ((rate)) by the ((eut-
patient-adjustmentfaeter)) OAF.

(9) The ((eutpatient-adjustment-faeter)) OAF:

(a) Is the ratio between the outpatient and inpatient RCC
payments((establishedin1998-threughnegotiation—with
hespital-providers));

(b) Is updated annually to adjust for cost and charge
inflation; and
(¢) Must not exceed ((+-0+-and
D 1o difk ted £ he OPPS . ’
hospitals-exempt-frem-OPPS)) one point zero (1.0).

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 182-550-3300 Hospital peer groups and cost caps.

WAC 182-550-3350 Outlier costs.

WAC 182-550-3500 Hospital annual inflation adjustment
determinations.

WAC 182-550-4600 Hospital selective contracting pro-
gram.

WSR 14-12-049
PERMANENT RULES
DEPARTMENT OF HEALTH
[Filed May 30, 2014, 7:07 a.m., effective July 1, 2014]

Effective Date of Rule: July 1, 2014.
Purpose: WAC 246-358-990 and 246-361-990, adopting
reduced licensing fees for the temporary worker housing
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(TWH) program. The amended rules include a new fee struc-
ture and are comprised of a $50 administrative fee charged to
all licensed TWH operators, plus a $4 per occupant fee for the
maximum number of migrant farm workers living in the
TWH during the operating season.

Citation of Existing Rules Affected by this Order:
Amending WAC 246-358-990 and 246-361-990.

Statutory Authority for Adoption: RCW 43.70.340.

Other Authority: Chapter 70.114A RCW; section
219(32), chapter 7, Laws of 2012 2nd sp. sess.

Adopted under notice filed as WSR 14-07-068 on March
17,2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 2,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 2, Repealed 0.

Date Adopted: May 23, 2014.

John Wiesman, DrPH, MPH
Secretary

AMENDATORY SECTION (Amending WSR 11-13-124,
filed 6/22/11, effective 7/23/11)

WAC 246-358-990 Fees. (1) ((-ieense)) Licensing fee.
((Fheteensefee—coversinitial eensesandrenewals;and

ineludes—on-sitesurveys—Anoperater must-submit-te-the
department-an-annual-lieense-feefor)) An operator shall sub-

mit to the department of health a licensing fee according to
Table 1 of this section prior to the department of health issu-

ing a temporary worker housing (TWH) operating license.
Except as provided in subsection (2) of this section, the
licensing fee consists of two portions:

(2) An administrative portion according to Table 1 of this
section; and

(b) A facility portion, based on the maximum occupancy
of the TWH, according to Table 1 of this section. For pur-
poses of ((ieensing)) this section, maximum occupancy is the
((tetal)) greatest number of occupants that ((the-ameunt-of
space-and-fixtures-of the-temperary-weorker-housing (FWH)

ean-suppert)) reside in the TWH during the calendar year.

(2) ((Feehnieal-assistanee—fee—An—operatormay—be

| 1 Thisf 1 be-ol i ¥ WAC
246-359-990-Fable1;Part-G-)) Minimum licensing fee. The
minimum licensing fee is ninety dollars.
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(3) Late fees. The department of health may charge a
late fee ((maybe-eharged)) according to Table 1 of this sec-
tion in addition to the licensing fee when:

(a) ((Fhe-initial)) For a new license, the application and
licensing fee((;-asrequired-byWAEC246-358-025(2);)) are
not received by the department of health at least forty-five
days prior to the new TWH opening operation date;

(b) ((Fherenewal)) For a previously licensed TWH, the
application and licensing fee((asrequired-byWAC246-
358-025(2);)) are not received by the department of health by
February twenty-eighth of the year the operator intends to
operate the TWH ((renewal-due-date)).

(4) (W H-—-eivil-fine—An-operator-maybe-assessed—a

TWIL Civil £ o TWH . lii o

5))) Refunds.

(a) The department of health will refund fees paid by the
operator if:

(1) The operator submits a written request to the depart-
ment of health for a refund; and

(i1) The operator provides documentation to the depart-
ment of health that the ((heusing)) TWH was not occupied
during the license period.

(b) The department of health will refund two-thirds of
the licensing fees paid, less a fifty dollar processing fee, if an
application has been received but no preoccupancy ((survey))
inspection has been performed by the department of health.

(¢) The department of health will refund one-third of the
licensing fees paid, less a fifty dollar processing fee, if an
application has been received and a preoccupancy ((survey))
inspection has been performed by the department of health.

(d) The department of health will not refund applicant
licensing fees under the following conditions:

(1) The department of health has performed more than
one on-site ((survey)) inspection for any purpose; or

(i1) One year has elapsed since a license application was
received by the department of health, but no license was
issued because the applicant failed to complete requirements
for licensure.

(5) Technical assistance fee. The department of health
may charge an operator for each technical assistance visit
conducted by the department of health when requested or
approved by the operator or their designee. This fee will be
charged according to WAC 246-359-990, Table 1.

(6) TWH civil fine. The department of health may assess
an operator a civil fine according to RCW 43.70.335.

Table 1
Fees, Regular Temporary Worker Housing
((FeeFype Fee
L ; S : .
690 smini ;
Latefee $1090))
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Administrative

Fee Type Portion Facility Portion

Licensing $50 $4 per occupant,
at maximum
occupancy

90 minimum total fee
Late $100 (Late fees are in addition to licensing
fees)

AMENDATORY SECTION (Amending WSR 11-13-124,
filed 6/22/11, effective 7/23/11)

WAC 246-361-990 Fees for cherry harvest camps. (1)
((lHeense)) Licensing fee. ((Theticense-feecoversinitial
i | l Linclud .

)
An operator shall submit to the department of health a licens-
ing fee according to Table 1 of this section prior to the depart-
ment of health issuing a temporary worker housing (TWH)
operating license. Except as provided in subsection (2) of this
section, the licensing fee consists of two portions:

(2) An administrative portion according to Table 1 of this

section; and

(b) A facility portion, based on the maximum occupancy
of the TWH, according to Table 1 of this section. For pur-
poses of ((teensing)) this section, maximum occupancy is the
((tetal)) greatest number of occupants that ((the-ameunt-of
spaee-and-fixtures-of the-temperary-worker-housing (TWH)

ean-support)) reside in the TWH during the calendar year.

(2) ((Fechnieal-assistanee—fee—An—operator—maybe
] L4 | hricalassi o i gl

l i Thic £ H be el I ¥ WAC
246-359-990-Fable1;Part-G-)) Minimum licensing fee. The
minimum licensing fee is ninety dollars.

(3) Late fees. The department of health may charge a
late fee ((may-be-charged)) according to Table 1 of this sec-
tion in addition to the licensing fee when:

(a) For a new license, the initial application and licensing
fee((5asrequiredby WAL 246-361-025(2);)) are not
received by the department of health at least forty-five days
prior to the new TWH opening operation date;

(b) ((Fherenewal)) For a previously licensed TWH, the

application and licensing fee((;asrequired-by-WAEC246-

361-025(2);)) are not received by the department ((by-the
PWHrenewaldue-date)) of health by February twenty-eighth

of the year the operator intends to operate the TWH.
(4) (W H—eivil-fine—An—-operatermay be-assessed—=a
etvil-fine fEfg i;’;lqt ;'E ;E.t .tlef; sel gE ; E;Z}”;ﬂ atie oHs E} ﬁ]ﬂ;i .
5))) Refunds.

(a) The department of health will refund fees paid by the
operator if:

(i) The operator submits a written request to the depart-
ment of health for a refund; and
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(i) The operator provides documentation to the depart-
ment of health that the ((heusing)) TWH was not occupied
during the license period.

(b) The department of health will refund two-thirds of
the licensing fees paid, less a fifty dollar processing fee, if an
application has been received but no preoccupancy ((saevey))
inspection has been performed by the department of health.

(c) The department of health will refund one-third of the
licensing fees paid, less a fifty dollar processing fee, if an
application has been received and a preoccupancy ((survey))
inspection has been performed by the department of health.

(d) The department of health will not refund applicant
licensing fees under the following conditions:

(1) The department of health has performed more than
one on-site ((survey)) inspection for any purpose; or

(i1) One year has elapsed since a license application was
received by the department of health, but no license was
issued because the applicant failed to complete requirements
for licensure.

(5) Technical assistance fee. The department of health
may charge an operator for each technical assistance visit
conducted by the department of health when requested or
approved by the operator or their designee. This fee will be
charged according to WAC 246-359-990, Table 1.

(6) TWH civil fine. The department of health may assess
an operator a civil fine according to RCW 43.70.335.

Table 1
Fees, Cherry Harvest Camps
((FeeType Fee
o ; ” : ;
$90-smini ;
Latefee $100))
Administrative
Fee Type Portion Facility Portion
Licensing $50 $4 per occupant,
at maximum
occupancy
($90 minimum total fee)
Late $100 (Late fees are in addition to licensing
fees)
WSR 14-12-050
PERMANENT RULES
DEPARTMENT OF
EARLY LEARNING

[Filed May 30, 2014, 8:52 a.m., effective June 30, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To define the terms "preschool age child" and
"school-age child" consistent with concurrent updates to
chapters 170-295 and 170-296A WAC revising the definition
of "preschool age child."

Citation of Existing Rules Affected by this Order:
Repealing WAC 170-290-0185; and amending WAC 170-
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290-0003, 170-290-0200, 170-290-0205, 170-290-0225, and
170-290-0230.

Statutory Authority for Adoption: RCW 43.215.060 and
43.215.070; chapter 43.215 RCW.

Adopted under notice filed as WSR 14-09-034 on April
10, 2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 6, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 6, Repealed 0.

Date Adopted: May 30, 2014.

Elizabeth M. Hyde
Director

AMENDATORY SECTION (Amending WSR 12-11-025,
filed 5/8/12, effective 6/8/12)

WAC 170-290-0003 Definitions. The definitions in this
section apply throughout this chapter unless the context
clearly requires otherwise.

""Able" means being physically and mentally capable of
caring for a child in a responsible manner.

"Authorization" means the documentation that DSHS
gives to providers specifying units of full-day, half-day or
hourly child care a family may receive during their eligibility
period, which may be adjusted based on the family's need for
care or changes in eligibility.

"Available" means being free to provide care when not
participating in an approved work activity under WAC 170-
290-0040, 170-290-0045, 170-290-0050, or 170-290-0055
during the time child care is needed.

"Calendar year" means those dates between and
including January 1st and December 3 1st.

"Collective bargaining agreement' or "CBA'" means
the most recent agreement that has been negotiated and
entered into between the exclusive bargaining representative
for all licensed and license-exempt family child care provid-
ers as defined in chapter 41.56 RCW.

"Consumer" means the person receiving:

(a) WCCC benefits as described in part II of this chapter;

or
(b) SCC benefits as described in part III of this chapter.
"Copayment" means the amount of money the con-
sumer is responsible to pay the child care provider toward the
cost of child care each month.
"Days" means calendar days unless otherwise specified.
"DEL" means the department of early learning.
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"DSHS" means the department of social and health ser-
vices.

"Eligibility" means that a consumer has met all of the
requirements of:

(a) Part II of this chapter to receive WCCC program sub-
sidies; or

(b) Part III of this chapter to receive SCC program subsi-
dies.

"Employment" or "work" means engaging in any
legal, income generating activity that is taxable under the
United States Tax Code or that would be taxable with or
without a treaty between an Indian Nation and the United
States. This includes unsubsidized employment, as verified
by an employee's pay stubs or DSHS employer verification
form, and subsidized employment, such as:

(a) Working in a federal or state paid work study pro-
gram; or

(b) VISTA volunteers, AmeriCorps, JobCorps, and
Washington Service Corps (WSC) if the income is taxed.

"In-home/relative provider" or "license-exempt pro-
vider," referred to in the collective bargaining agreement as
"family, friends and neighbors provider'" or "FFN pro-
vider," means a provider who meets the requirements in
WAC 170-290-0130 through 170-290-0167.

"In loco parentis' means the adult caring for an eligible
child in the absence of the biological, adoptive, or step-par-
ents, and who is not a relative, court-ordered guardian, or
custodian, and is responsible for exercising day-to-day care
and control of the child.

"Night shift" means employment for a minimum of six
hours between the hours of 8 p.m. and 8 a.m.

"Preschool age child" means a child age thirty months
through six years of age who is not attending kindergarten or
elementary school.

"SCC" means the seasonal child care program, which is
a child care subsidy program described in part III of this
chapter that assists eligible families who are seasonally
employed in agriculturally related work outside of the con-
sumer's home to pay for licensed or certified child care.

WSR 14-12-050

"School age child" means a child not less than five
years of age through twelve years of age who is attending
kindergarten or elementary school.

""Seasonally available labor' or "seasonally available
agricultural related work" means work that is available
only in a specific season during part of the calendar year. The
work is directly related to the cultivation, production, har-
vesting or processing of fruit trees or crops.

"Self-employment" means engaging in any legal
income generating activity that is taxable under the United
States Tax Code or that would be taxable with or without a
treaty between an Indian Nation and the United States, as ver-
ified by Washington state business license, or a tribal, county,
or city business or occupation license, as applicable, and a
uniform business identification (UBI) number for approved
self-employment activities that occur outside of the home.
Incorporated businesses are not considered self-employment
enterprises.

"Waiting list" means a list of families who are currently
working and waiting for child care subsidies when funding is
not available to meet the requests from all eligible families.

"WCCC" means the working connections child care
program, which is a child care subsidy program described in
part II of this chapter that assists eligible families in obtaining
child care subsidies for approvable activities that enable them
to work, attend training, or enroll in educational programs
outside the consumer's home.

AMENDATORY SECTION (Amending WSR 13-21-113,
filed 10/22/13, effective 11/22/13)

WAC 170-290-0200 Daily child care rates—Licensed
or certified child care centers and DEL contracted sea-
sonal day camps. (1) Base rate. DSHS pays the lesser of the
following to a licensed or certified child care center or DEL
contracted seasonal day camp:

(a) The provider's private pay rate for that child; or

(b) The maximum child care subsidy daily rate for that
child as listed in the following table:

Preschool (30 mos. -

((5-y1s)) 6.yrs not School-age (5 - 12 yrs

Infants Toddlers attending kindergarten  attending kindergarten
(One month - 11 mos.) (12 - 29 mos.) or school) or school)
Region 1 Full-Day $29.10 $24.47 $23.12 $21.77
Half-Day $14.57 $12.24 $11.57 $10.88
Spokane County  Full-Day $29.76 $25.03 $23.65 $22.27
Half-Day $14.90 $12.53 $11.84 $11.13
Region 2 Full-Day $29.39 $24.53 $22.75 $20.12
Half-Day $14.70 $12.27 $11.37 $10.08
Region 3 Full-Day $38.89 $32.43 $28.01 $27.20
Half-Day $19.45 $16.21 $14.00 $13.61
Region 4 Full-Day $45.27 $37.80 $31.71 $28.56
Half-Day $23.08 $18.91 $15.86 $14.28
Region 5 Full-Day $33.19 $28.56 $25.14 $22.32
Half-Day $16.59 $14.28 $12.57 $11.17
[83] Permanent
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Preschool (30 mos. -

((5-y#s)) 6.yrs not School-age (5 - 12 yrs

Infants Toddlers attending kindergarten  attending kindergarten
(One month - 11 mos.) (12 - 29 mos.) or school) or school)
Region 6 Full-Day $32.63 $28.01 $24.47 $23.93
Half-Day $16.33 $14.00 $12.24 $11.97

(1) Centers in Clark County are paid Region 3 rates.

(i1) Centers in Benton, Walla Walla, and Whitman coun-
ties are paid Region 6 rates.

(2) The child care center WAC 170-295-0010 allows
providers to care for children from one month up to and
including the day before their thirteenth birthday. The pro-
vider must obtain a child-specific and time-limited exception
from their child care licensor to provide care for a child out-
side the age listed on the center's license. If the provider has
an exception to care for a child who has reached his or her
thirteenth birthday, the payment rate is the same as subsec-
tion (1) of this section, and the five through twelve year age
range column is used for comparison.

(3) If the center provider cares for a child who is thirteen
or older, the provider must have a child-specific and time-
limited exception and the child must meet the special needs
requirement according to WAC 170-290-0220.

AMENDATORY SECTION (Amending WSR 13-21-113,
filed 10/22/13, effective 11/22/13)

WAC 170-290-0205 Daily child care rates—Licensed
or certified family home child care providers. (1) Base
rate. DSHS pays the lesser of the following to a licensed or
certified family home child care provider:

(a) The provider's private pay rate for that child; or

(b) The maximum child care subsidy daily rate for that
child as listed in the following table.

Preschool (30 mos. - School-age

Enhanced ((5>—s)) 6 yrsnot (5 - 12 yrs attending
Infants Toddlers Toddlers  attending kindergarten  kindergarten or

(Birth - 11 mos.) (12-17mos.) (18 -29 mos.) or school) school)

Region 1 Full-Day $24.78 $24.78 $21.54 $21.54 $19.16
Half-Day $12.38 $12.38 $10.77 $10.77 $9.58

Spokane County Full-Day $25.34 $25.34 $22.03 $22.03 $19.59
Half-Day $12.67 $12.67 $11.02 $11.02 $9.79

Region 2 Full-Day $26.16 $26.16 $22.75 $20.35 $20.35
Half-Day $13.08 $13.08 $11.37 $10.17 $10.17

Region 3 Full-Day $34.71 $34.71 $29.92 $26.33 $23.93
Half-Day $17.36 $17.36 $14.96 $13.17 $11.97

Region 4 Full-Day $40.84 $40.84 $35.51 $29.92 $28.72
Half-Day $20.43 $20.43 $17.77 $14.96 $14.36

Region 5 Full-Day $27.53 $27.53 $23.93 $22.75 $20.35
Half-Day $13.77 $13.77 $11.97 $11.37 $10.17

Region 6 Full-Day $27.53 $27.53 $23.93 $23.93 $22.75
Half-Day $13.77 $13.77 $11.97 $11.97 $11.37

(2) The family home child care WAC 170-296A-0010
and 170-296A-5550 allows providers to care for children
from birth up to and including the day before their thirteenth
birthday.

(3) If the family home provider cares for a child who is
thirteen or older, the provider must have a child-specific and
time-limited exception and the child must meet the special
needs requirement according to WAC 170-290-0220.

(4) DSHS pays family home child care providers at the
licensed home rate regardless of their relation to the children
(with the exception listed in subsection (5) of this section).
Refer to subsection (1) and the five through twelve year age
range column for comparisons.

(5) DSHS cannot pay family home child care providers
to provide care for children in their care if the provider is:

Permanent

(a) The child's biological, adoptive or step-parent;

(b) The child's legal guardian or the guardian's spouse or
live-in partner; or

(¢) Another adult acting in loco parentis or that adult's
spouse or live-in partner.

AMENDATORY SECTION (Amending WSR 14-03-060,
filed 1/13/14, effective 2/13/14)

WAC 170-290-0225 Special needs rates—Licensed
or certified child care centers and seasonal day camps. (1)
In addition to the base rate for licensed or certified child care
centers and seasonal day camps listed in WAC 170-290-
0200, DSHS may authorize the following additional special
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needs daily rates which are reasonable and verifiable as pro-
vided in WAC 170-290-0220:

(a) Level 1. The daily rate listed in the table below:

WSR 14-12-050

Infants Preschool (30 mos. - ((5—¥y#s)) School-age (5 - 12 yrs
(One month - Toddlers 6 yrs not attending attending kindergarten
11 mos.) (12 - 29 mos.) kindergarten or school) or school)

Region 1 Full-Day $7.30 $6.14 $5.80 $5.45
Half-Day $3.65 $3.07 $2.90 $2.73
Region 2 Full-Day $7.36 $6.15 $5.70 $5.05
Half-Day $3.68 $3.08 $2.85 $2.52
Region 3 Full-Day $9.75 $8.13 $7.02 $6.82
Half-Day $4.88 $4.06 $3.51 $3.41
Region 4 Full-Day $11.35 $9.48 $7.95 $7.16
Half-Day $5.67 $4.74 $3.98 $3.58
Region 5 Full-Day $8.32 $7.16 $6.30 $5.59
Half-Day $4.16 $3.58 $3.15 $2.80
Region 6 Full-Day $8.18 $7.02 $6.14 $6.00
Half-Day $4.09 $3.51 $3.07 $3.00

(i) Centers in Clark County are paid Region 3 rates;

(i1) Centers in Benton, Walla Walla, and Whitman coun-
ties are paid Region 6 rates;

(b) Level 2. A rate greater than Level 1, not to exceed
$15.89 per hour.

(2) If a provider is requesting one-on-one supervision or
direct care for the child with special needs the person provid-
ing the one-on-one care must:

(a) Be at least eighteen years of age; and

(b) Meet the requirements for being an assistant under
chapter 170-295 WAC and maintain daily records of one-on-
one care provided, to include the name of the employee pro-
viding the care.

(3) If the provider has an exception to care for a child
who:

(a) Is thirteen years or older; and

(a) Level 1. The daily rate listed in the table below:

(b) Has special needs according to WAC 170-290-0220,
DSHS authorizes the special needs payment rate as described
in subsection (1) of this section using the five through twelve
year age range for comparison.

AMENDATORY SECTION (Amending WSR 14-03-060,
filed 1/13/14, effective 2/13/14)

WAC 170-290-0230 Special needs rates—Licensed
or certified family home child care providers. (1) In addi-
tion to the base rate for licensed or certified family home
child care providers listed in WAC 170-290-0205, DSHS
may authorize the following additional special needs daily
rates which are reasonable and verifiable as provided in
WAC 170-290-0220:

Preschool (30 mos. -

((5—¥x8)) 6 yrs not School-age (5 - 12 yrs

Infants Toddlers attending kindergarten attending kindergarten
(Birth - 11 mos.) (12 - 29 mos.) or school) or school)

Region 1 Full-Day $6.00 $5.40 $5.40 $4.80
Half-Day $3.00 $2.70 $2.70 $2.40
Region 2 Full-Day $6.00 $5.70 $5.10 $5.10
Half-Day $3.00 $2.85 $2.55 $2.55
Region 3 Full-Day $8.70 $7.50 $6.60 $6.00
Half-Day $4.35 $3.75 $3.30 $3.00
Region 4 Full-Day $9.00 $8.90 $7.50 $7.20
Half-Day $4.50 $4.45 $3.75 $3.60
Region 5 Full-Day $6.60 $6.00 $5.70 $5.10
Half-Day $3.30 $3.00 $2.85 $2.55
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Preschool (30 mos. -

((5—¥xs8)) 6 yrs not School-age (5 - 12 yrs

Infants Toddlers attending kindergarten attending kindergarten
(Birth - 11 mos.) (12 - 29 mos.) or school) or school)
Region 6 Full-Day $6.60 $6.00 $6.00 $5.70
Half-Day $3.30 $3.00 $3.00 $2.85

(b) Level 2. A rate greater than Level 1, nto to exceed
$15.89 per hour.

(2) If the provider has an exception to care for a child
who:

(a) Is thirteen years or older; and

(b) Has special needs according to WAC 170-290-0220,
DSHS authorizes the special needs payment rate as described
in subsection (1) of this section using the five through twelve
year age range for comparison.

(3) If a provider is requesting one-on-one supervision/
direct care for the child with special needs, the person provid-
ing the one-on-one care must:

(a) Be at least eighteen years old; and

(b) Meet the requirements for being an assistant under
chapter 170-296A WAC and maintain daily records of one-
on-one care provided, to include the name of the employee
providing the care.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 170-290-0185 WCCC subsidy rates—Five-year-old
children.

WSR 14-12-051
PERMANENT RULES
DEPARTMENT OF

LABOR AND INDUSTRIES
[Filed May 30, 2014, 8:52 a.m., effective July 1, 2014]

Effective Date of Rule: July 1, 2014.

Purpose: The purpose of this rule proposal is to modify a
formula in an existing rule that allowed a small number of
retro participating employers to receive refunds or larger
refunds inconsistent with the intent of the retrospective rating
program, when their loss ratio (claim costs divided by stan-
dard premium) exceeds the maximum loss limit they had
chosen.

This rule will amend WAC 296-17B-440 Net insurance
charge. With this change, the department proposes removing
the performance adjustment factor from the calculation of
insurance charges for those retro participants whose insur-
ance charges are based on standard premium paid.

Citation of Existing Rules Affected by this Order:
Amending WAC 296-17B-440.

Statutory Authority for Adoption: RCW 51.18.010 (ret-
rospective rating).

Other Authority: RCW 51.04.020(1) (general authority).

Permanent

Adopted under notice filed as WSR 14-08-081 on April
1,2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: May 30, 2014.

Joel Sacks
Director

AMENDATORY SECTION (Amending WSR 10-21-086,
filed 10/19/10, effective 11/19/10)

WAC 296-17B-440 Net insurance charge. You will
pay a net insurance charge for the protection provided by
your single loss occurrence limit and your maximum loss
ratio.

Your net insurance charge can be calculated as a percent-
age of either your standard premiums or your incurred loss
and expense charge.

(1) If you choose to have your net insurance charge cal-
culated using your standard premiums, your net insurance
charge will be calculated using the following formula:

(Premium insurance charge factor - Premium insurance sav-

ings factor) x (Standard premiums)((=x-Rerfermanee-adjust-
ment-faeter)))

Your premium insurance charge factor and premium insur-
ance savings factor will depend on your maximum and mini-
mum loss ratio choice, size group and hazard group, and can
be found in WAC 296-17B-910 through 296-17B-990. If you
choose a maximum and/or minimum loss ratio between the
options found in one of the tables, the department will inter-
polate to obtain the charge and/or savings factors from the
factors found in the tables.

(2) If you choose to have your net insurance charge cal-
culated using your losses incurred, your net insurance charge
will be calculated using the following formula:
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(Loss insurance charge factor - Loss insurance savings fac-
tor) / [1.0 - (Loss insurance charge factor - Loss insurance
savings factor)] x Incurred loss and expense charge

Your loss insurance charge factor and loss insurance savings
factor will depend on your maximum and minimum loss ratio
choice, size group and hazard group, and can be found in
WAC 296-17B-910 through 296-17B-990. If you choose a
maximum and/or minimum loss ratio between the options
found in one of the tables, the department will interpolate to
obtain the charge and/or savings factors from the factors
found in the tables.

Reviser's note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the Reg-
ister pursuant to the requirements of RCW 34.08.040.

WSR 14-12-052
PERMANENT RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed May 30, 2014, 9:02 a.m., effective June 30, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This agency classifies businesses according to
their nature. The former rules stated that employers could
have more than one basic risk classification if they qualified,
but they must use different employees in each business. The
adopted rule making allows employers to use the same
employees in more than one basic risk classification as long
as work records are kept and the rules allow. The rule making
also removes the need to identify the governing class, and
simplifies reporting by including all instructions for this situ-
ation in one rule.

Citation of Existing Rules Affected by this Order:
Repealing WAC 296-17-310171; and amending WAC 296-
17-31017.

Statutory Authority for Adoption: RCW 51.04.020 and
51.16.035.

Adopted under notice filed as WSR 14-03-111 on Janu-
ary 21, 2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
1, Repealed 1.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: May 30, 2014.

Joel Sacks
Director

WSR 14-12-052

AMENDATORY SECTION (Amending WSR 13-11-128,
filed 5/21/13, effective 7/1/13)

WAC 296-17-31017 Multiple classifications. (1) Can
I have more than one basic classification assigned to my
account?
(Yes: . . . . .
il °s ] © 1H. asstgn Eth;ﬂ Ek;SStflisﬂt.ieﬁsl to .3; tﬁ.bus.i

Permanent
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formed:))

Yes. sometimes we will give you more than one basic

classification because:

* The basic classification that describes your business
specifies certain duties that must be reported separately.

* You have employees performing work described in the
general exclusions, WAC 296-17-31018(4).

* You are a contractor with workers performing more
than one phase of construction, as described in WAC 296-17-

31013.

* You operate a farm that raises more than one type of
crop or animal, as described in WAC 296-17-31014.

We also may assign more than one basic classification
when a single classification does not describe all of your
business operations because you have multiple enterprises.

A multiple enterprise is when you:

* Operate a secondary business with operations we do
not normally consider related to your other business opera-
tions; or

* Have multiple retail stores.

When all four of the following conditions apply, we will
add a basic classification(s) for a multiple enterprise:

* You maintain accurate payroll records that clearly dis-
tinguish the work performed for each business.

 Each business is physically separated and distinct.

» Each business can operate independently of any others.
If one business closes. any others are able to continue on their
own.

e The classifications are permitted to be assigned
together by classification descriptions and general reporting
rules.

If any of these conditions do not apply. we will assign
your firm the classification(s) that identifies:

* Your principal business (this is the business that has the
greatest number of hours); and

¢ Any secondary business operations that are higher

Washington State Register, Issue 14-12

Note: Whenever you have more than one classification assigned to
your account, you must keep accurate records of the hours (or
alternative reporting units) worked by each employee in each
classification. Using percentages, averages, or estimates is not
permitted. If you do not have original time card or time book
entries to support how you are reporting, all worker hours in
question will be assigned to the highest rated classification to
which the worker was exposed. An explanation of necessary
payroll records can be found under WAC 296-17-35201.

(2) My business is assigned a basic classification and
a standard exception classification. I have an emplovee
who works in both classifications. Can I divide this
emplovee's hours (or alternative units) between the two

classifications on my quarterly report?

Normally you cannot report employees in a standard
exception classification if they also perform duties covered

by a basic classification. If any of their work is covered by a
basic classification, then all of their hours (or alternative
reporting units) must be reported in the basic classification.

The only time you are permitted to divide a worker's
hours between a standard exception classification and a basic
classification is when the basic classification is assigned to
you because it is a general exclusion under WAC 296-17-
31018(4).

(3) Can 1 divide an employee's hours between two
standard exception classifications on my quarterly
report?

No., vou cannot divide employees' hours between two
standard exception classifications. You must report all of
their hours in the highest rated standard exception classifica-
tion applicable to their work.

(4) I have more than one basic classification assigned
to my business and I have employees who work in more
than one of these classifications. Can I divide their hours

between these basic classifications on my quarterly
report?

Yes, you may divide an employee's hours between basic
classifications when:

» The classification descriptions allow a division of
hours; and

* You maintain records on each employee and the depart-
ment can determine from those records the hours worked in
each classification.

If the classification descriptions do not allow a division
of hours, or if you do not maintain adequate records, you
must report the workers' hours in the highest rated risk classi-
fication applicable to your business, unless your records
show that a worker did not work in that classification.

For the following examples, suppose an employer has
the classifications and rates shown below:

Risk Class Description Rates*
0507 05 Roofing work $7.37/hour
051000 Wood frame building $4.71/hour

construction
0513 00 Interior finish carpentry $2.01/hour

Example 1: If the employer does not keep records of
which classifications an employee worked in, all of the

rated than your principal business.

Permanent

employee's hours must be reported in classification 0507.
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Example 2: If the employer's records show the
employee worked only in classifications 0510 and 0513, but

no time records were kept, all of the employee's hours must
be reported in classification 0510.

Example 3: If the employer's records show the hours the
employee worked in classification 0510 and the hours the

employee worked in 0513, the employer may report the
employee's hours in both classifications.

* The rates above do not reflect actual rates and are only intended for the
purpose of this example.

(5) I have employees with duties that support more
than one basic classification, but it is not possible to dis-
tinguish their hours between classifications. How do I
report these workers' hours?

Sometimes employers are unable to divide a worker's
hours between two or more classifications because the work
simultaneously supports more than one basic classification.
When this occurs, you must report the work in the highest
rated classification that the work supports.

Example 1: You operate both a motel with classification
4905, and a restaurant with classification 3905. You have a

laundry facility that cleans the linens for both the restaurant
and for the motel and you choose not to distinguish schedules
for washing the linens separately. If you do not maintain
work or payroll records, you must report your employees in
the higher premium rate classification.

If classification 3905 is higher than classification 4905,
you need to report the laundry operations in classification
3905.

If classification 4905 is higher than classification 3905,
you need to report the laundry operations in classification
4905.

Example 2: You have a floor covering store and also
offers installation services to your customers. Your store

operations are under classification 6309 and your employees
performing the installation service are under classification
0502.

Since delivery is included in both your classifications,
when your workers deliver floor covering to one of your own
job sites, their drive time must be reported in whichever of
your classifications is higher premium rated.

Example 3: You are a construction contractor and pay
your workers for driving to and from the construction sites.

Some of these workers work in more than one construction
classification. You can keep records of when they work in
each classification and report their hours at the job site
accordingly. but all of their drive time on a given day must be
reported in the highest rated construction classification they
worked in the same day.

(6) How can 1 find the rates for the classifications
assigned to my account?

Each of your classifications has a new rate assigned to it
yearly. Your rates are on your annual rate notice and your
quarterly report, or you may obtain your rates by contacting
your account manager.

WSR 14-12-057

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 296-17-310171 How to report hours for employees
supporting multiple business opera-
tions.

WSR 14-12-057
PERMANENT RULES
DEPARTMENT OF HEALTH
(Dental Quality Assurance Commission)
[Filed May 30, 2014, 10:01 a.m., effective June 30, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: WAC 246-817-550 Acts that may be per-
formed by licensed dental hygienists under general supervi-
sion, the rule implements HB 1330 (chapter 87, Laws of
2013), which amended RCW 18.29.050 and authorized a
dentist to delegate to a dental hygienist application of topical
anesthetic agents.

Citation of Existing Rules Affected by this Order:
Amending WAC 246-817-550.

Statutory Authority for Adoption: RCW 18.32.0365 and
18.29.050.

Other Authority: RCW 18.32.002.

Adopted under notice filed as WSR 14-05-024 on Febru-
ary 10, 2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: May 6, 2014.

LouAnn Mercier, D.D.S., Chair
Dental Quality Assurance Commission

AMENDATORY SECTION (Amending WSR 95-21-041,
filed 10/10/95, effective 11/10/95)

WAC 246-817-550 Acts that may be performed by
licensed dental hygienists under general supervision. A
dentist may allow a dental hygienist licensed under the provi-
sions of chapter 18.29 RCW to perform the following acts
under the dentist's general supervision:

(1) Oral inspection and measuring of periodontal pock-
ets, with no diagnosis.

Permanent
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(2) Patient education in oral hygiene.

(3) Take intra-oral and extra-oral radiographs.

(4) Apply topical preventive or prophylactic agents.
(5) Polish and smooth restorations.

(6) Oral prophylaxis and removal of deposits and stains
from the surfaces of the teeth.

(7) Record health histories.

(8) Take and record blood pressure and vital signs.
(9) Perform sub-gingival and supra-gingival scaling.
(10) Perform root planing.

(11) Apply sealants.

(12) Apply topical anesthetic agents.

WSR 14-12-059
PERMANENT RULES
DEPARTMENT OF HEALTH

(Board of Optometry)
[Filed May 30, 2014, 10:13 a.m., effective June 30, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: WAC 246-851-610 Approval or removal of
medications, the rule changes references from the board of
pharmacy to the pharmacy quality assurance commission.
HB 1609 (chapter 19, Laws of 2013), effective July 28, 2013,
changed title and reference of the board of pharmacy to the
pharmacy quality assurance commission. The rule does not
change the effect of the rule or add additional requirements.
The rule was proposed using the expedited rule-making pro-
cess.

Citation of Existing Rules Affected by this Order:
Amending WAC 246-851-610 Approval or removal of med-
ications.

Statutory Authority for Adoption: RCW 18.54.070(2).

Adopted under notice filed as WSR 14-02-070 on
December 27, 2013.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: May 27, 2014.

Judy Chan, OD, Chair
Board of Optometry

Permanent
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AMENDATORY SECTION (Amending WSR 04-12-127,
filed 6/2/04, effective 7/3/04)

WAC 246-851-610 Approval or removal of medica-
tions. The board((s)) of optometry and pharmacy quality
assurance commission will use a joint process to determine
changes to the oral drug list that includes a means to resolve
disagreements.

(1) Categories of medications approved by the Food and
Drug Administration may be added to WAC 246-851-580(1)
by rule through consultation and approval of the board of
optometry and ((beard-ef)) pharmacy quality assurance com-
mission.

(2) Medications approved by the Food and Drug Admin-
istration in categories that are within the scope of optometric
physician practice that are not included in WAC 246-851-
580(1) may be added through consultation and approval of
the board of optometry and the ((beard-ef)) pharmacy quality
assurance commission. Approval will follow the joint pro-
cess established by ((beth-beards)) the board and commis-
sion.

(3) WAC 246-851-580 and 246-851-590 may be updated
to reflect additions or removal of medications.

WSR 14-12-065
PERMANENT RULES
CHARTER SCHOOL COMMISSION
[Filed June 2, 2014, 10:20 a.m., effective July 3, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Chapter 108-40 WAC, the purpose of the pro-
posed rules is to establish the charter school commission's
charter school oversight and corrective action policy, renewal
and nonrenewal policy, revocation policy, and termination
protocol.

Chapter 108-50 WAC, the purpose of the proposed rules
is to establish the charter school commission's public records
officer, walk-in availability of public records, public records
request processing protocol, agency exemption criteria, costs
of printed and otherwise hardcopy versions of public records,
and review of denial protocol for charter school commission
compliance with Public Records Act, chapter 42.56 RCW.

Statutory Authority for Adoption: For chapter 108-40
WAC is RCW 27A.710.070 [28A.710.070], 27A.710.180
[28A.710.180], 27A.710.190 [28A.710.190], 27A.710.200
[28A.710.200]; and for chapter 108-50 WAC is chapter 42.56
RCW.

Adopted under notice filed as WSR 14-06-061 on Febru-
ary 28, 2014.

Changes Other than Editing from Proposed to Adopted
Version: Redrafted WAC 108-40-030 (4)(c): If the commis-
sion imposes corrective action or sanctions, the school must
submit a corrective action plan and/or adhere to sanctions
imposed by the commission.

Redrafted WAC 108-40-040: (1) Upon a finding of one
or more deficiency and imposition of corrective action, the
school must comply with the corrective action process and
successfully complete an approved corrective action plan.
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(2) If there is immediate threat to student or employee
health, safety or welfare, the commission may require imme-
diate correction of the deficiency or correction within a time-
frame indicated by the commission.

(3) All other violations will require a corrective action
plan.

(4) In addition to requiring a school to comply with a
corrective action plan designed to correct any deficiencies,
the commission may impose sanctions up to and including
revocation. Sanctions may include:

(a) Placement on a probationary status; and

(b) Revocation.

(5) The corrective action plan must identify the date by
which the deficiency will be corrected.

(6) Implementation of a corrective action plan consti-
tutes reasonable opportunity for the school to remedy the
identified deficiencies.

(7) Within ten days from receipt of a deficiency finding,
a school must provide the commission with a corrective
action plan.

(8) If accepted, the commission will approve the correc-
tive action plan. Once approved the school may seek one
extension of the deadline for compliance for good cause
shown. The commission is not required to approve the exten-
sion.

(9) If the extension is granted and the school does not
satisfy the corrective action plan the failure will be consid-
ered grounds for revocation of the contract.

Revised WAC 108-40-070(7): ["]The school will have
one-week ten days to submit a written response to the renewal
inspection report." According to an experienced school oper-
ator, one week makes it hard to get legal advice as needed.

Revised WAC 108-40-070(10): ... failure to make such
a request shall constitute a waiver of the school's right to
respond.

Redrafted WAC 108-40-070(12): Upon approval of a
school's renewal application, the school must execute a new
contract within ninety days of the approval decision. The
contract must include specific conditions that the commission
determines are required for necessary improvements to the
school; provided, however, if approval of the renewal appli-
cation is conditional, the renewal conditions must be included
in the contract.

Revised WAC 108-40-080 (2)(b): Financial information
such as near term indicators, sustainability indicators, and
audit and aeeeuntability accounting indicators ....

Revised WAC 108-40-080 (2)(c): Organizational infor-
mation such as education program, charter school law com-
pliance, safety and welfare compliance, board performance
and stewardship, student involvement and retention, and mis-
sion specific accountability.

Revised WAC 108-40-090 (2)(e): Fallen in the bottom
quartile of the schools on the state board's accountability
index at the time of the renewal application;

Revised WAC 108-40-110: Subsection (5)(a), submit a
written response explaining why it believes that its contract
should berenewed not be revoked.

Subsection (5)(b) submit documents and give testimony

supperting-the-renewal opposing the revocation of the con-

tract.
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Subsection (6) "The commission may also, through staff
or counsel, present documents, witnesses or testimony to sup-
port the ineligibility-determination-ornenrenewal revocation
recommendation at the public proceeding.

Subsection (10) Within ten days of issuing this resolu-
tion, the commission will submit a report of action to the
school, and the state board of education, and the superinten-
dent of public instruction.

Subsection (11) Nothing in these rules prevent the com-
mission from engaging in contingency planning in initiating
components of the termination protocol.

Revised WAC 108-40-140(1): Within twenty-four forty-
eight hours of a decision to nonrenew, revoke, or terminate

Revised WAC 108-40-150: Subsection (3)(a) If the clo-
sure decision is being appealed, information of where parties
are in the process and an estimated timeline for a final deci-
sion.

Subsection (3)(g)(i) A copy of a termination agreement
protocol pursuant to RCW 29A.710.210(1) [28A.710.210

!

Subsection (6) Within seventy-two hours of a decision to
nonrenew, revoke, or terminate a charter school contract, the
transition team will create a faculty contact list and notify
faculty members of the closure decision. The faculty contact
list may contain ....

Redrafted WAC 108-40-160(1): (1) The school's lead
administrator will maintain corporate records and IRS 501
(C)(3) status. Corporate records include, but are not limited
to records relating to the school:

(a) Loans, bonds, mortgages, and other financing;

(b) Contracts;

(c) Leases;

(d) Assets and asset distribution;

(e) Grants;

(f) Governance;

(g) Accounting and tax records;

(h) Personnel;

(1) Employee benefit programs and benefits;

(j) Insurance; and

(§) [(k)] Any other items listed in the closure plan.

Revised WAC 108-40-160(8): Within thirty days after
the last day of classes, the charter school's lead administrator
will transfer student records to students' new school or dis-
trict of residence ....

Revised WAC 108-40-190 (1)(b): Ensure all necessary
deliverables are accounted for ....

Redrafted WAC 108-40-190(2) In the event that the
commission determines an incompletion and lacking of any
protocols, deliverables, or audit findings, the charter school
board, lead administrator, and financial lead should address
these within forty-eight hours.

Revised WAC 108-50-030(3): ... No member of the
public may remove a document from the viewing area or dis-

assemble or alter any document. A—requestershall-not-take
] e o f : e 5 "

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or

Permanent
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Recently Enacted State Statutes: New 27, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 27, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 27,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: May 22, 2014.

Colin Pippin-Timco
Executive Assistant

Chapter 108-40 WAC

CHARTER SCHOOL OVERSIGHT AND CORREC-
TIVE ACTION POLICY, RENEWAL AND NONRE-
NEWAL POLICY, REVOCATION POLICY, AND
TERMINATION PROTOCOL

NEW SECTION

WAC 108-40-010 Oversight and corrective action
policy statement. The Washington state charter school com-
mission is responsible under RCW 28A.710.180 for over-
sight and accountability of the performance and effectiveness
of all charter schools it authorizes under RCW 28A.710.070.
This oversight and accountability is ongoing and is not lim-
ited to the specific actions and procedures described in these
rules. For the purposes of the commission's rules governing
the oversight and accountability of charter schools it autho-
rizes, the term "school" means a school that has been autho-
rized by the commission under RCW 28A.710.070.

NEW SECTION

WAC 108-40-020 Oversight. (1) In carrying out its
responsibilities for oversight and accountability of the perfor-
mance and effectiveness of schools it authorizes, the commis-
sion may utilize information including, but not limited to:

(a) The annual reports submitted to the commission
under RCW 28A.710.040;

(b) All reports and data submitted to the office of the
superintendent of public instruction under chapter 28A.710
RCW;

(c) Data and information obtained through annual site
visits;

(d) Data and information obtained under the charter con-
tract;

(e) Financial data and audit materials; and

(f) Any other information, data or materials associated
with the schools.

(2) The commission will require submission of, or access
to, materials or data from the school deemed reasonably nec-
essary for oversight and accountability of the schools.
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NEW SECTION

WAC 108-40-030 Inquiries and site visits. (1) If the
commission deems an inquiry or investigation necessary, it
may request access to facilities, data, information, and staff.
Charter schools are required to provide access to facilities,
data, information, and staff in the manner and time frame
requested by the commission.

(2) The commission will consider requests to adjust the
manner and time frame for access if the school provides good
cause. Failure to provide access as requested is considered a
material and substantial violation of the charter school's legal
and contractual obligations.

(3) Information about the investigation or inquiry will be
provided at the discretion of the commission. One consider-
ation is the possible impact of the disclosure on the inquiry or
investigation.

(4) At the point of the inquiry or investigation when the
commission has reason to believe that a charter school's per-
formance or legal compliance is unsatisfactory, the commis-
sion will:

(a) Promptly notify the school of the perceived problem.
Notice will be provided in writing. Depending on the nature
of the apparent issue, prompt notice could range from
between twenty-four hours to fourteen days;

(b) The school must respond in writing to the perceived
problem within ten working days. The commission will con-
sider the response and other evidence and information avail-
able and determine whether to take corrective action and/or
impose sanctions as necessary; and

(c) If the commission imposes corrective action or sanc-
tions, the school must submit a corrective action plan and/or
adhere to sanctions imposed by the commission.

(5) The commission may conduct site visits to charter
schools in its portfolio for the purpose of conducting over-
sight and holding schools accountable.

(6) If circumstances warrant it, the commission may alter
the time frames within these rules.

NEW SECTION

WAC 108-40-040 Corrective action process. (1) Upon
a finding of one or more deficiencies and imposition of cor-
rective action, the school must comply with the corrective
action process and successfully complete an approved correc-
tive action plan.

(2) If there is immediate threat to student or employee
health, safety or welfare, the commission may require imme-
diate correction of the deficiency or correction within a time
frame indicated by the commission.

(3) All other violations will require a corrective action
plan.

(4) In addition to requiring a school to comply with a
corrective action plan to correct any deficiencies, the com-
mission may impose sanctions up to and including revoca-
tion. Sanctions may include:

(a) Placement on a probationary status; and

(b) Revocation.

(5) The corrective action plan must identify the date by
which the deficiency will be corrected.
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(6) Implementation of a corrective action plan consti-
tutes reasonable opportunity for the school to remedy the
identified deficiencies.

(7) Within ten days from receipt of a deficiency finding,
a school must provide the commission with a corrective
action plan.

(8) If accepted, the commission will approve the correc-
tive action plan. Once approved, the school may seek one
extension of the deadline for compliance for good cause
shown. The commission is not required to approve the exten-
sion.

(9) If the extension is granted and the school does not
satisfy the corrective action plan, the failure will be consid-
ered grounds for revocation of the contract.

NEW SECTION

WAC 108-40-050 Corrective action plans. (1) Correc-
tive action plans must:

(a) Address how the corrective action will be accom-
plished;

(b) Address how the school will identify and address
other deficiencies associated with the corrective action;

(c) Address what measure(s) will be put in place to pre-
vent future occurrence of defect;

(d) Indicate how the school will monitor compliance to
assure that solutions are sustained;

(e) Identify person(s) responsible for corrections and
sustaining change;

(f) Give the date by which correction will be made; and

(g) Include steps that will be taken to accomplish correc-
tion with steps, dates, and supporting evidence that the plan
will be carried out as scheduled.

(2) The school may be required to submit progress
reports or updated plans in accordance with a schedule spec-
ified by the commission.

(3) Commission acceptance of the corrective action plan
is at its discretion and does not rule out imposition of other
remedies or sanctions.

NEW SECTION

WAC 108-40-060 Renewal policy statement. The
renewal process begins at the end of the school year preced-
ing a charter school's final year of operation under an existing
charter school contract. This is a rigorous process designed to
enable the commission to make an informed decision about
whether or not a charter school should be allowed to continue
to operate for an additional contract term.

NEW SECTION

WAC 108-40-070 Renewal process. (1) No later than
May 1st, one school year before the expiration of the charter
school contract, the charter school must notify the commis-
sion in writing of its decision to either:

(a) Apply for renewal of the contract; or

(b) Cease operation at the expiration of the contract term.

(2) If the school has decided to cease operation at the
expiration of the contract term, a termination protocol shall
be implemented.
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(3) If the school is requesting renewal under the existing
contract, it must submit a renewal application before the final
school year begins. The renewal application must be submit-
ted no later than June 1st and must be received by the com-
mission by 5:00 p.m.; if June 1st falls on a weekend, the
renewal application must be received by the commission no
later than 5:00 p.m. on the Monday following June 1st.

(4) Within ninety days of receiving a renewal applica-
tion, the commission will issue a written performance report
addressing the information outlined in WAC 108-40-080.
The performance report will be sent to the school seeking
renewal and posted on the commission's web site.

(5) The school may submit a response to the perfor-
mance report that corrects or clarifies information contained
in the report. If the school is subject to the ineligibility pre-
sumptions enumerated in WAC 108-40-090, then the school
must rebut those presumptions by demonstrating exceptional
circumstances that justify renewal in the response to the per-
formance report. If the school submits a response, it must be
received by the commission within thirty days of issuance of
the performance report.

(6) In conjunction with the performance report, the com-
mission will issue renewal application guidance. The renewal
application guidance will, at a minimum, provide the charter
school with an opportunity to:

(a) Present additional evidence, beyond the data con-
tained in the performance report, supporting its case for char-
ter contract renewal;

(b) Describe improvements undertaken or planned for
the school; and

(c) Detail the school's plans for the next charter contract
term. The renewal application guidance will also contain the
criteria that will guide the commission's renewal decisions.

(7) For those renewal applications deemed eligible for
renewal consideration, individuals designated by the com-
mission may conduct a school site visit (renewal inspection)
during the renewal applicant school's final school year under
the existing contract. The renewal inspection may serve as
one of the mechanisms for the commission to evaluate and
document the charter school's performance and representa-
tions to inform the commission's renewal decision. The
renewal inspection will include a review of the school's per-
formance and satisfaction of its obligations under the charter
contract, with specific focus on any concerns identified in the
performance report. Within fourteen days following the
renewal inspection, a renewal inspection report will be
issued. The school will have ten days to submit a written
response to the renewal inspection report.

(8) Those renewal applications deemed ineligible for
renewal consideration may appeal this determination in
accordance with the procedures outlined in WAC 108-40-
100.

(9) Interested parties, including members of the public,
may submit written comments to the commission regarding
the potential renewal of a school's charter contract. The dead-
line for submitting comments will be posted on the commis-
sion's web site.

(10) For applications deemed eligible for renewal con-
sideration, commission staff will review renewal applica-
tions, the renewal inspection report, and other relevant infor-
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mation, and make a recommendation, based on the renewal
criteria, to approve, deny, or conditionally approve the
renewal application. This recommendation will be provided
to the school and commissioners. This recommendation shall
serve as notice of the prospect of and reasons for nonrenewal.
Within twenty days of issuance of this recommendation, the
school may request an opportunity to respond to the recom-
mendation in accordance with the procedures outlined in
WAC 108-40-100; failure to make such a request shall con-
stitute a waiver of the school's right to respond.

(11) The commission will pass a resolution approving,
denying, or conditionally approving the renewal application.
Renewal may be for a term of up to five years. This term may
be shorter depending on the school's performance, demon-
strated capacities and particular circumstances.

(12) Upon approval of a school's renewal application, the
school must execute a new contract within ninety days of the
approval decision. The contract must include specific condi-
tions that the commission determines are required for neces-
sary improvements to the school; provided, however, if
approval of the renewal application is conditional, the
renewal conditions must be included in the contract.

NEW SECTION

WAC 108-40-080 Performance report. (1) The perfor-
mance report will summarize the school's performance
record and provide notice of any weaknesses or concerns per-
ceived by the commission that may jeopardize the school's
renewal if not timely rectified.

(2) The commission's school performance report will
include, but is not limited to, the following information:

(a) Academic information such as student achievement
data, comparative performance, student progress, postsec-
ondary readiness, state and federal accountability, and mis-
sion specific accountability;

(b) Financial information such as near term indicators,
sustainability indicators, and audit and accounting indicators;
and

(c) Organizational information such as education pro-
gram, charter school law compliance, safety and welfare
compliance, board performance and stewardship, student
involvement and retention, and mission specific accountabil-
ity.

(3) If there are reasons why the commission may not
renew the charter, the performance report will provide the
school with notice of those reasons and the prospect for non-
renewal.

NEW SECTION

WAC 108-40-090 Renewal decision and presump-
tions. (1) In making charter renewal decisions, the commis-
sion will:

(a) Ground its decisions in evidence of the school's per-
formance over the term of the charter contract in accordance
with the performance framework set forth in the charter con-
tract;

(b) Ensure that data used in making renewal decisions
are available to the school and the public; and
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(c) Provide a public report summarizing the evidence
that forms the basis for its decision. Specific criteria guiding
the commission's renewal decisions will be set out in the
commission's renewal application guidance.

(2) Schools are presumed to be ineligible for renewal if
they have:

(a) Committed a material and substantial violation of any
of the terms, conditions, standards, or procedures required
under this chapter or the charter contract;

(b) Failed to meet or make sufficient progress toward the
performance expectations set forth in the charter contract;

(c) Failed to meet generally accepted standards of fiscal
management;

(d) Substantially violated any material provision of law
from which the charter school is not exempt;

(e) Fallen in the bottom quartile of schools on the state
board's accountability index at the time of the renewal appli-
cation; and

(f) Are subject to an active corrective action plan for the
failures or violations listed in (a) through (f) of this subsec-
tion.

(3) The presumption of ineligibility can be rebutted if the
school demonstrates exceptional circumstances that the
authorizer finds justifiable. The school must satisfy this bur-
den in its application and response to the performance report.

(4) A decision to renew, conditionally renew, or nonre-
new a school's contract will be memorialized in a resolution
that sets forth the action taken, the reasons for the decision,
and assurances of compliance with the commission's proce-
dural requirements. A report of action, with the resolution
attached, must be submitted to the renewal applicant and the
state board of education within ten days of the decision.

NEW SECTION

WAC 108-40-100 Procedures associated with possi-
ble nonrenewal decision. (1) If a school is notified that it is
considered ineligible for renewal, or that nonrenewal is rec-
ommended, within twenty days of that notice, the school may
request an opportunity to respond and present evidence chal-
lenging the determination of ineligibility or recommendation
for nonrenewal. This request must be sent to the commis-
sion's executive director or designee. Failure to make this
request within twenty days acts as a waiver rendering the
ineligibility determination or nonrenewal recommendation
final.

(2) If a school requests an opportunity to respond, the
commission will designate an individual, or individuals, to
preside over a public proceeding at which the school may:

(a) Submit a written response explaining why it believes
that its contract should be renewed;

(b) Submit documents and give testimony supporting the
renewal of the contract;

(c) Call witnesses on its behalf; and

(d) Be represented by counsel.

(3) The commission may also, through staff or counsel,
present documents, witnesses, and/or testimony to support
the ineligibility determination or nonrenewal recommenda-
tion at the public proceeding.
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(4) The presiding officer(s) shall regulate the course of
the public proceeding and, in the discretion of the presiding
officer(s), may impose reasonable limits on the conduct of
the public proceeding including, but not limited to, limita-
tions on the length of time that the school and commission
has to present documents and evidence. The presiding offi-
cer(s) may issue deadlines and other requirements that the
presiding officer(s) deem necessary for the orderly conduct
of the proceeding. Unless they conflict with the Charter
Schools Act and commission's rules, the provisions of chap-
ter 34.05 RCW shall govern these proceedings.

(5) Within thirty days of the public proceeding, the pre-
siding officer(s) shall make a written recommendation to the
commission regarding whether the ineligibility or nonre-
newal decision should stand or whether it should be altered in
some manner. This recommendation will be transmitted to
the commission, the school, and posted on the commission's
web site.

(6) The commission will, after a reasonable period for
deliberation, consider the recommendation of the presiding
officer(s), as well as relevant evidence or documentation sub-
mitted during the application renewal process, and make a
final determination. The commission's final determination
shall be in the form of a resolution that, in the case of a non-
renewal, clearly states the reasons for the nonrenewal.

(7) Within ten days of issuing this resolution, the com-
mission will submit a report of action to the school and the
state board of education. The resolution will be attached to
the report of action and will set forth the action taken, reasons
for the decision, and assurances of compliance with the com-
mission's renewal/nonrenewal procedures.

NEW SECTION

WAC 108-40-110 Revocation of charter school con-
tract. (1) The commission may revoke a school's contract at
any time that it determines that the school failed to comply
with the Charter Schools Act or:

(a) Committed a material and substantial violation of any
of the terms, conditions, standards, or procedures required
under this chapter or the charter contract;

(b) Failed to meet or make sufficient progress toward the
performance expectations set forth in the charter contract;

(c) Failed to meet generally accepted standards of fiscal
management; or

(d) Substantially violated any material provision of law
from which the charter school is not exempt.

(2) If the commission determines that a school's contract
should be revoked, the commission will notify the school, in
writing, of the determination and the associated reasons. The
school may submit a written response that must be received
by the commission within thirty days of issuance of the
notice.

(3) The commission, or a person designated by the com-
mission, will review the notice, response, and any supporting
information and issue a draft resolution to revoke or not
revoke the school's contract and any conditions that are rec-
ommended if the school's contract is not to be revoked. The
draft resolution will be sent to the school.
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(4) The school may request an opportunity to respond to
a draft resolution recommending revocation. This request
must be sent to the commission's executive director, or desig-
nee, within twenty days of issuance of the draft resolution.
Failure to make this request within twenty days acts as a
waiver rendering the draft resolution final.

(5) If a school requests an opportunity to respond, the
commission will designate an individual or individuals to
preside over a public proceeding at which the school may:

(a) Submit a written response explaining why it believes
that its contract should not be revoked;

(b) Submit documents and give testimony opposing the
revocation of the contract;

(c) Call witnesses on its behalf; and

(d) Be represented by counsel.

(6) The commission may also, through staff or counsel,
present documents, witnesses and/or testimony to support the
revocation at the public proceeding.

(7) The presiding officer(s) shall regulate the course of
the public proceeding and, in the discretion of the presiding
officer(s), may impose reasonable limits on the conduct of
the public proceeding including, but not limited to, limita-
tions on the length of time that the school and commission
has to present documents and evidence. The presiding offi-
cer(s) may issue deadlines and other requirements that the
presiding officer(s) deems necessary for the orderly conduct
of the proceeding. Unless they conflict with the Charter
Schools Act, and commission's rules, the provisions of chap-
ter 34.05 RCW shall govern these proceedings.

(8) Within no more than thirty days of the public pro-
ceeding, the presiding officer(s) shall make a written recom-
mendation to the commission regarding whether the revoca-
tion decision should stand or whether it should be altered in
some manner. This recommendation will be transmitted to
the commission, the school, and posted on the commission's
web site.

(9) The commission will, after a reasonable period for
deliberation, consider the recommendation of the presiding
officer(s) as well as any other evidence or documentation
submitted during the revocation process, and make a final
determination. The commission's final determination shall be
in the form of a resolution that clearly states the reasons for
the revocation or decision not to revoke.

(10) Within ten days of issuing this resolution, the com-
mission will submit a report of action to the school, the super-
intendent of public instruction, and the state board of educa-
tion. The resolution will be attached to the report of action
and will set forth the action taken, reasons for the decision,
and assurances of compliance with the commission's
renewal/nonrenewal procedures.

(11) Nothing within these rules prevents the commission
from engaging in contingency planning in initiating the ter-
mination protocol.

NEW SECTION

WAC 108-40-120 Termination protocol statement.
The following roles and procedures govern the closure of a
school upon nonrenewal, revocation, or other termination of
the charter school contract. All time frames are triggered by a

Permanent



WSR 14-12-065

final decision to nonrenew, revoke, or terminate a charter
school contract.

NEW SECTION

WAC 108-40-130 Termination protocol responsibili-
ties of the charter school board. The charter school board
shall be responsible for the obligations associated with this
termination protocol. These obligations are personal and
extend beyond the term of the contract.

NEW SECTION

WAC 108-40-140 Termination protocol responsibili-
ties of the commission's staff. (1) Within forty-eight hours
of a decision to nonrenew, revoke, or terminate a charter
school contract, the commission's staff will establish a transi-
tion team.

(2) Within twenty-four hours of a decision to nonrenew,
revoke, or terminate a charter school contract, the commis-
sion staff will notify the Washington state board of education
and the office of superintendent of public instruction.

NEW SECTION

WAC 108-40-150 Termination protocol responsibili-
ties of the transition team. (1) The transition team may
include:

(a) Commission staff;

(b) Charter school board chair or designee;

(c) Lead administrator from the charter school;

(d) Lead finance person from the charter school;

(e) Lead person from the charter school faculty; and

(f) Lead person from the charter school parent organiza-
tion.

(2) The transition team will develop a closure plan and
assign roles.

(3) Within forty-eight hours of a decision to nonrenew,
revoke, or terminate a charter school contract, the transition
team will notify districts materially impacted by the closure
decision with information including:

(a) If the closure decision is being appealed, information
of where parties are in process and an estimated timeline for
a final decision;

(b) A timeline for final decision;

(c) A copy of the closure letter sent to parents;

(d) A copy of letters sent to school faculty and staff;

(e) Information regarding the school closure process;

(f) Information regarding the plan being developed to
ensure an orderly closure process; and

(g) Commission decision-making materials, including:

(1) A resolution to close school; and/or

(i) A copy of a termination protocol pursuant to RCW
28A.710.210(1).

(4) Within seventy-two hours of a decision to nonrenew,
revoke, or terminate a charter school contract, a parent con-
tact list for enrolled students will be created and the transition
team will notify parents of the closure decision. A parent con-
tact list may include:

(a) Student name;

(b) Parent name;
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(c) Address;

(d) Telephone number; and

(e) E-mail.

(5) A notification of the closure decision may include:

(a) Notification of the closure decision;

(b) Timeline for transition;

(c) Assurance that instruction will continue through the
end of the school year or the date when instruction will cease;

(d) Assurance that parents and students will be assisted
in the reassignment process;

(e) Frequently asked questions about the charter closure
process; and

(f) Commission and school contact information for par-
ents/guardians with questions.

(6) Within seventy-two hours of a decision to nonrenew,
revoke, or terminate a charter school contract, the transition
team will create a faculty contact list and notify faculty mem-
bers of the closure decision. The faculty contact list may con-
tain:

(a) Name;

(b) Position;

(c) Address;

(d) Telephone number; and

(e) E-mail.

(7) Within five business days of a decision to nonrenew,
revoke, or terminate a charter school contract the transition
team will develop a closure plan. The closure plan will
include responsible persons and written reports concerning:

(a) Reassignment of students;

(b) Return or distribution of assets;

(c) Transfer of student records;

(d) Notification of entities doing business with the
school;

(e) The status of the school's finances; and

(f) Submission of all required reports and data to the
commission and/or OSPI.

NEW SECTION

WAC 108-40-160 Termination protocol responsibili-
ties of the charter school lead administrator. (1) The
school's lead administrator will maintain corporate records
and IRS 501 (C)(3) status. Corporate records include, but are
not limited to records relating to the school:

(a) Loans, bonds, mortgages, and other financing;

(b) Contracts;

(c) Leases;

(d) Assets and asset distribution;

(e) Grants;

(f) Governance;

(g) Accounting and tax records;

(h) Personnel;

(i) Employee benefit programs and benefits;

(j) Insurance; and

(k) Any other items listed in the closure plan.

(2) The charter school's lead administrator will maintain
existing insurance coverage for assets under the closure plan,
as well as for the facility, vehicles, and other assets until dis-
posal, transfer of real estate, or termination of lease, and dis-
posal, transfer, or sale of vehicles and other assets.
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(3) Within ten days of a decision to nonrenew, revoke, or
terminate a charter school contract, the charter school's lead
administrator will notify commercial lenders and bond hold-
ers of the school's closure, and a likely date of when an event
of default will occur, as well as the projected date for the last
payment by the school towards its debt.

(4) Within ten days of a decision to nonrenew, revoke, or
terminate a charter school contract, the charter school's lead
administrator will notify the following groups as to the
school's closure and project date of closure:

(a) Charitable partners; and

(b) Vendors.

(5) Within ten days of a decision to nonrenew, revoke, or
terminate a charter school contract, the charter school's lead
administrator will create and submit to commission staff a list
of all creditors and debtors, and any amounts accrued and
unpaid with respect to such creditor or debtor.

(6) Within fifteen days of the commission's resolution to
not renew or terminate a charter school contract, the charter
school's lead administrator will:

(a) Create a list of all contractors with contracts in effect,
and notify the contractors of the school's closure and cessa-
tion of operations;

(b) Instruct contractors to remove any contractor prop-
erty from the school prior to final day of school operation;
and

(c) Retain records of past contracts as proof of full pay-
ment, and terminate contracts for goods and services as of the
last date such goods or services will be provided.

(7) Within fifteen days of a decision to nonrenew,
revoke, or terminate a charter school contract, the charter
school's lead administrator will notify an education service
provider of termination of education program by the school's
board, providing:

(a) The last day of classes and absence of summer
school;

(b) Notice of nonrenewal in accordance with manage-
ment contract;

(c) Request for final invoice and accounting to include
accounting of retained school funds and grant fund status;
and

(d) Notice to the education service provider to remove
any property lent to the school after the end of classes, and to
request a receipt for such property.

(8) Within thirty days after the last day of classes, the
charter school's lead administrator will transfer student
records to students' new school or district of residence. Stu-
dent records include:

(a) Grades and any evaluation data;

(b) All materials associated with individual education
plans;

(¢) Immunization records; and

(d) Parent or guardian information.

(9) Within five days of the transfer of student records,
the charter school's lead administrator will provide the com-
mission with written verification of transfer of student
records. Written verification of records must include:

(a) Number of general education records transferred;

(b) Number of special education records transferred;

(c) Date of transfer;
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(d) Signature and printed name of the charter school rep-
resentative releasing the records; and

(e) Signature and printed name of the district or other
entity recipient(s) of the records.

(10) Within thirty days after the last day of classes, the
charter school's lead administrator will review, prepare and
make available to commission staff an itemized financial
statement that includes, but is not limited to:

(a) Fiscal year-end financial statements;

(b) Cash analysis;

(c) List of compiled bank statements for the year;

(d) List of investments;

(e) List of payables and determinations of when a check
used to pay the liability will clear the bank;

(f) List of all unused checks;

(g) List of petty cash;

(h) List of bank accounts; and

(i) List of all payroll reports including taxes, retirement,
or adjustments on employee contracts.

NEW SECTION

WAC 108-40-170 Termination protocol responsibili-
ties of the charter school lead administrator and the char-
ter school commission staff. (1) Within five business days
of a decision to nonrenew, revoke, or terminate a charter
school contract commission staff and lead administrator from
charter school will review the school's budget. The purpose
of the review is to:

(a) Ensure that funds are sufficient to operate the school
through the end of the school year, if applicable;

(b) Emphasize the legal requirement to limit expendi-
tures to only those in the approved budget, while delaying
approved expenditures that might no longer be necessary
until a revised budget is approved;

(c) Make revisions that take into account closure and
associated expenses while prioritizing continuity of instruc-
tion; and

(d) Identify acceptable use of reserve funds.

(2) Within ten business days of a decision to nonrenew,
revoke, or terminate a charter school contract, commission
staff and lead administrator will hold a parent closure meet-
ing. The purpose of the parent closure meeting is to:

(a) Provide overview of the commission's closure policy
and closure decision;

(b) Provide calendar of important dates for parents;

(c) Provide specific remaining school vacation days and
date for the end of classes;

(d) Present timeline for transitioning students;

(e) Present timeline for closing down of school opera-
tions; and

(f) Provide contact information.

(3) Within ten days of a decision to nonrenew, revoke, or
terminate a charter school contract, commission staff and
lead administrator will meet with charter school faculty and
staff. The purpose of this meeting is to:

(a) Discuss reasons for closure;

(b) Emphasize importance of maintaining continuity of
instruction through the end of the school year;

(c) Discuss plans for helping students find new schools;
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(d) Identify date when last salary check will be issued,
when benefits terminate, and last day of work; and

(e) Describe assistance, if any, which will be provided to
faculty and staff to find new positions.

NEW SECTION

WAC 108-40-180 Termination protocol responsibili-
ties of the charter school financial lead. (1) Within five
business days of the last day of classes, the charter school's
financial lead will file Federal Form 269 and 269a if the
school has been receiving funds directly from the United
States Department of Education.

(2) Within one hundred twenty days after the last day of
classes, the charter school's financial lead will establish a date
for audit to perform final close out audit. Lead must provide
commission with findings of audit within forty-eight hours of
receipt of findings.

NEW SECTION

WAC 108-40-190 Termination protocol final closure
meeting. (1) Within five days of receiving the finalized audit
report, commission staff will establish a date for a final report
meeting between commission staff, charter school board,
lead administrator, and financial lead. This meeting is estab-
lished to:

(a) Ensure termination protocols have been followed;

(b) Ensure all necessary deliverables are accounted for;

(¢) Review findings of final close out audit; and

(d) Ensure indemnification of the commission and its
employees by the charter school board, lead administrator,
and financial lead.

(2) In the event that the commission determines an
incompletion and lacking of any protocols, deliverables, or
audit findings, the charter school board, lead administrator,
and financial lead should address these within forty-eight
hours.

Chapter 108-50 WAC
PUBLIC RECORDS

NEW SECTION

WAC 108-50-010 Authority and purpose. These rules
are established pursuant to chapter 42.56 RCW for the pur-
poses of protecting public records and making them readily
accessible to the public. In carrying out its responsibilities
under the Public Records Act (act), the charter school com-
mission (commission) will be guided by the provisions of the
act describing its purposes and interpretation.

NEW SECTION

WAC 108-50-020 Agency description—Contact
information—Public records officer. (1) The commission
authorizes high quality public charter schools throughout the
state and ensures the highest standards of accountability and
oversight for those schools. The commission's central office
is located at:
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Washington State Charter School Commission
1068 Washington St. S.E.
Olympia, WA 98501

(2) Any person wishing to request access to public
records of the commission, or seeking assistance in making
such a request should contact the public records officer of the
commission:

Public Records Officer

Washington State Charter School Commission
1068 Washington St. S.E.

Olympia, WA 98501

360-725-5511
Colin.pippin-timco@charterschool.wa.gov

Information is also available at the commission's web
site.

(3) The public records officer will oversee compliance
with the act but another commission staff member may pro-
cess the request. Therefore, these rules will refer to the public
records officer or "designee." The public records officer or
designee and the commission will provide the "fullest assis-
tance" to requestors; create and maintain for use by the public
and officials an index to public records of the commission;
ensure that public records are protected from damage or dis-
organization; and prevent fulfilling public records requests
from causing excessive interference with essential functions
of the commission.

NEW SECTION

WAC 108-50-030 Availability of public records. (1)
Hours for inspection of records. Public records are avail-
able for inspection and copying during customary business
hours of the commission, customary office hours are from
8:00 a.m. to noon and from 1:00 p.m. to 4:30 p.m., Monday
through Friday, excluding legal holidays. The commission is
a small state agency with limited staffing. Consistent with
other demands, the commission will provide fullest assis-
tance when a request for inspection is made; to avoid incon-
venience, a time to inspect the records should be scheduled
with the public records officer. Records must be inspected at
the commission's office.

(2) Records index. An index of public records is avail-
able for use by members of the public, including:

(a) Commission monthly meetings;

(b) Annual solicitation documents;

(c) Charter school application documents;

(d) Evaluation team recommendation reports;

(e) Resolutions by the commission which are filed by
resolution number, by year.

The index may be accessed online at the commission's
web site.

(3) Organization of records. The commission will
maintain its records in a reasonably organized manner. The
commission will take reasonable actions to protect records
from damage and disorganization. A requestor shall not take
the commission records from the commission offices. A vari-
ety of records is available on the commission web site.

Requestors are encouraged to view the documents avail-
able on the web site prior to submitting a records request.



Washington State Register, Issue 14-12

(4) Making a request for public records.

(a) Any person wishing to inspect or copy public records
of the commission shall make the request in writing on the
commission's request form, or by letter, fax, or e-mail
addressed to the public records officer and including the fol-
lowing information:

* Name of requestor;

* Address of requestor;

* Other contact information, including telephone number
and any e-mail address;

* Adequate identification of the public records for the
public records officer or designee to locate the records; and

* The date and time of day of the request.

(b) No fee shall be charged for the inspection of public
records. The commission may impose a reasonable charge for
providing copies of public records; those charges shall not
exceed the amount necessary to reimburse the commission
for actual costs incident to such copying. When subject to
reasonable charge, no public records will be released until
and unless the requestor has tendered payment for such copy-
ing to the appropriate official. All charges must be paid by
money order, check, or cash in advance.

(c) A form is available for use by requestors at the office
of the public records officer and online at the commission's
web site.

NEW SECTION

WAC 108-50-040 Processing of public records
requests—General. (1) Providing "fullest assistance."
The commission is charged by statute with adopting rules
which provide for how it will "provide full access to public
records," "protect records from damage or disorganization,"
"prevent excessive interference with other essential functions
of the agency," provide "fullest assistance" to requestors, and
provide the "most timely possible action" on public records
requests. The public records officer or designee will process
requests in the order allowing the most requests to be pro-
cessed in the most efficient manner.

(2) Acknowledging receipt of request. Within five
business days of receipt of the request, the public records
officer will do one or more of the following:

(a) Make the records available for inspection or copying;

(b) If copies are requested and payment of a deposit for
the copies, if any, is made or terms of payment are agreed
upon, send the copies to the requestor;

(¢) Provide a reasonable estimate of when records will be
available; or

(d) If the request is unclear or does not sufficiently iden-
tify the requested records, request clarification from the
requestor. Such clarification may be requested and provided
by telephone. The public records officer or designee may
revise the estimate of when records will be available; or

(e) Deny the request.

(3) Consequences of failure to respond. If the commis-
sion does not respond in writing within five business days of
receipt of the request for disclosure, the requestor should con-
sider contacting the public records officer to determine the
reason for the failure to respond.
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(4) Protecting rights of others. In the event that the
requested records contain information that may affect rights
of others and may be exempt from disclosure, the public
records officer may, prior to providing the records, give
notice to such others whose rights may be affected by the dis-
closure. Such notice should be given so as to make it possible
for those other persons to contact the requestor and ask him
or her to revise the request, or if necessary, seek an order
from a court to prevent or limit the disclosure. The notice to
the affected persons will include a copy of the request.

(5) Records exempt from disclosure. Some records are
exempt from disclosure, in whole or in part. If the commis-
sion believes that a record is exempt from disclosure and
should be withheld, the public records officer will state the
specific exemption and provide a brief explanation of why
the record or a portion of the record is being withheld. If only
a portion of a record is exempt from disclosure, but the
remainder is not exempt, the public records officer will redact
the exempt portions, provide the nonexempt portions, and
indicate to the requestor why portions of the record are being
redacted.

(6) Inspection of records.

(a) Consistent with other demands, the commission shall
promptly provide space to inspect public records. No member
of the public may remove a document from the viewing area
or disassemble or alter any document. The requestor shall
indicate which documents he or she wishes the agency to
copy.

(b) The requestor must claim or review the assembled
records within thirty days of the commission's notification to
him or her that the records are available for inspection or
copying. The agency will notify the requestor in writing of
this requirement and inform the requestor that he or she
should contact the agency to make arrangements to claim or
review the records. If the requestor or a representative of the
requestor fails to claim or review the records within the
thirty-day period or make other arrangements, the commis-
sion may close the request and refile the assembled records.
Other public records requests can be processed ahead of a
subsequent request by the same person for the same or almost
identical records, which can be processed as a new request.

(7) Providing copies of records. After inspection is
complete, the public records officer or designee shall make
the requested copies or arrange for copying.

(8) Providing records in installments. When the
request is for a large number of records, the public records
officer or designee will provide access for inspection and
copying in installments, if he or she reasonably determines
that it would be practical to provide the records in that way.
If, within thirty days, the requestor fails to inspect the entire
set of records or one or more of the installments, the public
records officer or designee may stop searching for the
remaining records and close the request.

(9) Completion of inspection. When the inspection of
the requested records is complete and all requested copies are
provided, the public records officer or designee will indicate
that the commission has completed a diligent search for the
requested records and made any located nonexempt records
available for inspection.
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(10) Closing withdrawn or abandoned request. When
the requestor either withdraws the request or fails to fulfill his
or her obligations to inspect the records, or pay the deposit or
final payment for the requested copies, the public records
officer will close the request and indicate to the requestor that
the commission has closed the request.

(11) Later discovered documents. If, after the commis-
sion has informed the requestor that it has provided all avail-
able records, the commission becomes aware of additional
responsive documents existing at the time of the request, it
will promptly inform the requestor of the additional docu-
ments and provide them on an expedited basis.

NEW SECTION

WAC 108-50-060 Exemptions. (1) The Public Records
Act provides that a number of types of documents are exempt
from public inspection and copying. In addition, documents
are exempt from disclosure if any "other statute" exempts or
prohibits disclosure. Requestors should be aware of the fol-
lowing exemptions, outside the Public Records Act, that
restrict the availability of some documents held by the com-
mission for inspection and copying:

(a) Examination test scores;

(b) Teacher, student, or public employee information
that would constitute an invasion of privacy as defined in
RCW 42.56.210;

(¢) Preliminary drafts, notes, recommendations and
intra-agency memorandums not publicly cited by the com-
mission in connection with any commission action.

Pursuant to RCW 42.56.070, the commission reserves
the right to delete identifying details when it makes available
or publishes any public record when there is reason to believe
that disclosure of such details would be an unreasonable
invasion of personal privacy: Provided, however, in each
case, the justification for the deletion shall be explained fully
in writing.

(2) The commission is prohibited by statute from dis-
closing lists of individuals for commercial purposes.

NEW SECTION

WAC 108-50-070 Costs of providing copies of public
records. (1) Costs for paper copies. There is no fee for
inspecting public records. A requestor may obtain standard
black and white photocopies for five cents per page and color
copies for ten cents per page.

Before beginning to make the copies, the public records
officer or designee may require a deposit of up to ten percent
of the estimated costs of copying all the records selected by
the requestor. The public records officer or designee may also
require the payment of the remainder of the copying costs
before providing all the records, or the payment of the costs
of copying an installment, before providing that installment.
The commission will not charge sales tax when it makes cop-
ies of public records.

(2) Costs for electronic records. The cost of electronic
copies of records shall be two dollars for information on a
CD-ROM. The cost of scanning existing commission paper
or other nonelectronic records is five cents per page. There
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will be no charge for e-mailing electronic records to a
requestor, unless another cost applies such as a scanning fee.
(3) Costs of mailing. The commission may also charge
actual costs of mailing, including the cost of the shipping
container.
(4) Payment. Payment may be made by cash, check, or
money order to the commission.

NEW SECTION

WAC 108-50-080 Review of denials of public
records. (1) Petition for internal administrative review of
denial of access. Any person who objects to the initial denial
or partial denial of a records request may petition in writing
(including e-mail) to the public records officer for a review of
that decision. The petition shall include a copy of or reason-
ably identify the written statement by the public records offi-
cer or designee denying the request.

(2) Consideration of petition for review. The public
records officer shall promptly provide the petition and any
other relevant information to the public records officer's
supervisor or other agency official designated by the agency
to conduct the review. That person will immediately consider
the petition and either affirm or reverse the denial within two
business days following the agency's receipt of the petition,
or within such other time as the commission and the requestor
mutually agree to.

(3) Applicable to state agencies only - Review by the
attorney general's office. Pursuant to RCW 42.56.530, if the
commission denies a requestor access to public records
because it claims the record is exempt in whole or in part
from disclosure, the requestor may request the attorney gen-
eral's office to review the matter. The attorney general has
adopted rules on such requests in WAC 44-06-160.

(4) Judicial review. Any person may obtain court
review of denials of public records requests pursuant to RCW
42.56.550 at the conclusion of two business days after the ini-
tial denial regardless of any internal administrative appeal.

WSR 14-12-082
PERMANENT RULES
DEPARTMENT OF HEALTH
[Filed June 3, 2014, 11:12 a.m., effective July 4, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: WAC 246-282-990(5), Sanitary control of
shellfish—Fees—Commercial geoduck paralytic shellfish
poisoning (PSP) testing. The rule equitably assesses the costs
of commercial geoduck PSP testing based on the number of
tests done the previous year. The testing is essential to public
health. It is the only way to know if dangerous levels of PSP
exist in commercial geoduck and ensure toxic shellfish do not
reach consumers.

Citation of Existing Rules Affected by this Order:
Amending WAC 246-282-990.

Statutory Authority for Adoption: RCW 43.70.250.

Adopted under notice filed as WSR 14-06-102 on March
5,2014.
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Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: June 3, 2014.

John Wiesman, DrPH, MPH
Secretary

AMENDATORY SECTION (Amending WSR 13-11-038,
filed 5/10/13, effective 6/10/13)

WAC 246-282-990 Fees. (1) The required annual shell-
fish operation license fees for shellstock shippers and
shucker-packers due October 1, 2011, shall be reduced by
twenty-five percent of the annual shellfish operation license
fees in subsection (2) of this section. Beginning July 1, 2012,
and for every subsequent year, the full annual shellfish oper-
ation license fees in subsection (2) of this section shall be
assessed.

(2) Annual shellfish operation license fees are:

Type of Operation Annual Fee
Harvester $263
Shellstock Shipper

0 - 49 Acres $297

50 or greater Acres $476
Scallop Shellstock Shipper $297
Shucker-Packer

Plants with floor space <2000 sq. ft. $542

Plants with floor space 2000 sq. ft. to 5000

sq. ft. $656

Plants with floor space > 5000 sq. ft. $1,210

(3) The fee for each export certificate is $20.00.

(4) Annual PSP testing fees for companies harvesting
species other than geoduck intertidally (between the extremes
of high and low tide) are as follows:

Fee Category
Number of
Type of Operation Harvest Sites Fee
Harvester <2 $173
Harvester 3 or more $259
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Fee Category
Number of
Type of Operation Harvest Sites Fee

Shellstock Shipper <2 $195
0 - 49 acres

Shellstock Shipper 3 or more $292
0 - 49 acres

Shellstock Shipper N/A $468
50 or greater acres

Shucker-Packer <2 $354
(plants <2000 ft?)

Shucker-Packer 3 or more $533
(plants < 2000 ft?)

Shucker-Packer <2 $429
(plants 2000 - 5000 ft?)

Shucker-Packer 3 or more $644
(plants 2000 - 5000 ft?)

Shucker-Packer N/A $1,189

(plants > 5000 ft?)

(a) The number of harvest sites will be the total number
of harvest sites on the licensed company's harvest site certifi-
cate:

(i) At the time of first licensure; or

(i1) January 1 of each year for companies licensed as har-
vesters; or

(iii) July 1 of each year for companies licensed as shell-
stock shippers and shucker packers.

(b) Two or more contiguous parcels with a total acreage
of one acre or less is considered one harvest site.

(5) Annual PSP testing fees for companies harvesting
geoduck are as follows:

Harvester Fee

$((8:349))
9.140
$((366))
2.226

$((3:458))
2.226

$((Z994)
3.515

Lummi Nation $703

$((53+8))
2.461

$((4:653))
3.749

$((+0:470))
9.257

$665))

Department of natural resources (quota
tracts harvested by DNR contract holders)
Discovery Bay Shellfish

Jamestown S'Klallam Tribe

Lower Elwha Klallam Tribe

Nisqually Tribe
Port Gamble S'Klallam Tribe
Puyallup Tribe of Indians

((Skokemish Indi 4

Permanent



WSR 14-12-085

Washington State Register, Issue 14-12

Harvester Fee WAC Proposed Rule Adopted Rule
Squaxin Island Tribe $((999)) regardless of your | regardless of your
2.109 household's utility | household's utility
Suquamish Tribe $((H:135)) expenses unless | expenses unless
14.178 you have a lapse | you have a lapse
. . . in your Basic in your Basic
Swinomish Tribe $((338£;)3 Food benefits. Food benefits.
o Number of Sections Adopted in Order to Comply with
Taylor Shellfish 166 P ply
aylor Shettis 3( 23)3 Federal Statute: New 0, Amended 0, Repealed 0; Federal
. . = Rules or Standards: New 0, Amended 1, Repealed 0; or
Tulalip Tribe $((9:639)) Recently Enacted State Statutes: New 0, Amended 0,
7.382 Repealed 0.

(6) PSP fees must be paid in full to department of health
before a commercial shellfish license is issued or renewed.

(7) Refunds for PSP fees will be given only if the appli-
cant withdraws a new or renewal license application prior to
the effective date of the new or renewed license.

WSR 14-12-085
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed June 3, 2014, 1:08 p.m., effective July 4, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The department is amending WAC 388-450-
0195 Does the department use my utility costs when calculat-
ing my Basic Food or WASHCAP benefits?

The amendments adopt new requirements for a house-
hold to receive the standard utility allowance based on receipt
of a federal LIHEAP payment and to reinstate the standard
utility, limited utility and telephone utility allowances when
determining basic food as required by the Agricultural Act of
2014 (Farm Bill) as enacted.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-450-0195.

Statutory Authority for Adoption: RCW 74.04.005,
74.04.050, 74.04.055, 74.04.057, 74.04.500, 74.04.510,
74.08.090.

Other Authority: Agricultural Act of 2014 (Farm Bill).

Adopted under notice filed as WSR 14-07-110 on March
19, 2014.

Changes Other than Editing from Proposed to Adopted
Version: Subsection (4) of the WAC was changed to extend
the date from August 2014 to October 2014. The change is in
response to recent guidance provided by FNS that allows us
to delay implementation.

WAC Proposed Rule Adopted Rule

388-450-0195(4) | If your AU If your AU
receives Basic receives Basic
Food on March 9, | Food on March 9,

2014, you receive
the SUA through
August 2014

2014, you receive
the SUA through
October 2014
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Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 1, Repealed 0.

Date Adopted: June 3, 2014.

Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 14-04-050,
filed 1/27/14, effective 2/27/14)

WAC 388-450-0195 Does the department use my
utility costs when calculating my Basic Food or WASH-

CAP benefits? (((HD-We—use-astandard-utility-allowanee
Sy ¢ four hundredninedolars i Lof ]

. Lowi ] .
HHEAP) benefit-during-the-year:)) (1) The department uses

utility allowances instead of the actual utility costs your
assistance unit (AU) pays when we determine your:

(a) Monthly benefits under WAC 388-492-0070 if you
receive WASHCAP: or

(b) Shelter cost income deduction under WAC 388-450-
0190 for Basic Food.

(2) For Basic Food, "utilities" include the following:
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(a) Heating or cooling fuel;

(b) Electricity or gas;

(c) Water and sewer;

(d) Well or septic tank installation/maintenance;

(e) Garbage/trash collection; and

(f) Telephone service.

(3) We use the amounts below if you have utility costs
separate from your rent or mortgage payment:

(a) If your AU has heating or cooling costs or receives
more than twenty dollars in Low Income Home Energy
Assistance Act (LIHEAA) benefits each year, you get a stan-
dard utility allowance (SUA) of four hundred nine dollars.

(b) If your AU does not qualify for the SUA and you
have any two utility costs listed in subsection (2) of this sec-
tion, you get a limited utility allowance (LUA) of three hun-
dred thirty dollars.

(c) If your AU has only telephone costs and no other util-
ity costs, you get a telephone utility allowance (TUA) of
sixty-five dollars.

(4) If your AU receives Basic Food on March 9, 2014,
you receive the SUA through October 2014 regardless of
your household's utility expenses unless you have a lapse in
your Basic Food benefits.

WSR 14-12-090
PERMANENT RULES
DEPARTMENT OF LICENSING
[Filed June 3, 2014, 2:20 p.m., effective July 4, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Update WAC 308-88-020, regarding rental
vehicle business registration, to account for the transfer of the
business licensing service from the department of licensing to
the department of revenue.

Citation of Existing Rules Affected by this Order:
Amending WAC 308-88-020.

Statutory Authority for Adoption: RCW 46.01.110 and
46.87.023.

Adopted under notice filed as WSR 14-09-125 on April
23,2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: June 3, 2014.

Damon Monroe
Rules Coordinator
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AMENDATORY SECTION (Amending WSR 07-02-077,
filed 1/2/07, effective 2/2/07)

WAC 308-88-020 Application and registration of
rental vehicle businesses. (1) What is required to become
a rental vehicle business?

(a) Applicants must apply for a rental vehicle business
license by submitting a completed ((master)) business license
application to the department of ((ieensing's-masterHieense))
revenue's business licensing service. The business licensing
service will process the application on behalf of the depart-
ment of licensing.

(b) A separate ((master)) business license application
must be filed for each place of business operated as a rental
vehicle business. For the purposes of this section, "place of
business" means a physical location at which arrangements to
rent a rental vehicle may be made.

(c) Businesses operating in the form of a corporation,
limited liability company, limited liability partnership, or
similar form of legal entity must register their legal entity
through the office of the secretary of state before applying for
a rental vehicle business license.

(2) What will 1 receive as proof that I qualified as a
vehicle rental business? A rental vehicle business registra-
tion number will be issued to your business and displayed on
the ((master)) business license.

(3) Can I transfer my business registration number to
another company? No. The rental vehicle business registra-
tion number issued through the ((mastertieense)) business
licensing service is not assignable or transferable, and is valid
only for the rental vehicle business to which the registration
number (R-number) was issued.

WSR 14-12-101
PERMANENT RULES
LIQUOR CONTROL BOARD
[Filed June 4, 2014, 11:26 a.m., effective July 5, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The United States Post Office does not use
postmarks on mail that has a bar code. The current rules need
to address how the board will assess penalties on late pay-
ments when there is no postmark on the envelope.

Citation of Existing Rules Affected by this Order:
Amending WAC 314-02-109, 314-19-020, 314-23-022, 314-
23-042, and 314-28-080.

Statutory Authority for Adoption: RCW 66.08.030.

Adopted under notice filed as WSR 14-09-124 on April
23,2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0, Amended
5, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: June 4, 2014.

Sharon Foster
Chairman

AMENDATORY SECTION (Amending WSR 13-07-085,
filed 3/20/13, effective 4/20/13)

WAC 314-02-109 What are the quarterly reporting
and payment requirements for a spirits retailer license?
(1) A spirits retailer must submit quarterly reports and pay-
ments to the board.

The required reports must be:

(a) On a form furnished by the board;

(b) Filed every quarter, including quarters with no activ-
ity or payment due;

(¢) Submitted, with payment due, to the board on or
before the twenty-fifth day following the tax quarter (e.g.,
Quarter 1 (Jan., Feb., Mar.) report is due April 25th). When
the twenty-fifth day of the month falls on a Saturday, Sunday,
or a legal holiday, the filing must be postmarked by the U.S.
Postal Service no later than the next postal business day; and

(d) Filed separately for each liquor license held.

(2) What if a spirits retailer licensee fails to report or
pay, or reports or pays late? Failure of a spirits retailer
licensee to submit its quarterly reports and payment to the
board as required in subsection (1) of this section will be suf-
ficient grounds for the board to suspend or revoke the liquor
license.

A penalty of two percent per month will be assessed on
any payments postmarked after the twenty-fifth day quarterly
report is due. When the twenty-fifth day of the month falls on
a Saturday, Sunday, or a legal holiday, the filing must be
postmarked by the U.S. Postal Service no later than the next
postal business day.

Absent a postmark, the date received at the Washington
state liquor control board, or designee, will be used to deter-
mine if penalties are to be assessed.

AMENDATORY SECTION (Amending WSR 12-24-091,
filed 12/5/12, effective 1/5/13)

WAC 314-19-020 What if a licensee doesn't report or
pay the taxes due, or reports or pays late? The board may
take the following actions against a licensee or permit holder
in order to collect any of the reports or taxes due that are out-
lined in this title.

(1) Suspension or revo-
cation of license

(a) Failure to make a report and/or pay
the taxes in the manner and dates outlined in
this chapter will be sufficient ground for the
board to suspend or revoke a liquor license,
wine shipper permit, or certificate of approval
(per RCW 66.08.150, 66.24.010, 66.24.120,
66.24.206, 66.20.370, 66.20.380, and
66.24.270).
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(b) The suspension will remain in effect
until all missing reports and/or taxes have been
filed with the board (see WAC 314-19-010(1)
for the definition of "missing").

(2) Penalties

A penalty of two percent per month will be
assessed on any tax payments postmarked after
the twentieth day of the month following the
reporting period of the transactions (per the
reporting requirements outlined in WAC 314-
19-015, RCW 66.24.290, and 66.24.210).
When the twentieth day of the month falls on a
Saturday, Sunday, or a legal holiday, the filing
must be postmarked by the U.S. Postal Service
no later than the next postal business day.
Absent a postmark, the date received at the
Washington state liquor control board, or des-

ignee, will be used to determine if penalties are
to be assessed.

(3) Surety bond
requirements

(a) What is a surety bond? A "surety
bond" is a type of insurance policy that guaran-
tees beer and/or wine tax payment to the state.
The surety bond must be:

(1) Executed by a surety company autho-
rized to do business in the state of Washington;

(i1) On a form and in an amount accept-
able to the board;

(iii) Payable to the Washington state
liquor control board; and

(iv) Conditioned that the licensee will
pay the taxes and penalties levied by RCW
66.24.210 and/or 66.24.290.

(v) As an option to obtaining a surety
bond, a licensee may create an assignment of
savings account for the board in the same
amount as required for a surety bond. Requests
for this option must be submitted in writing to
the board's financial division.

(b) When will the board require a
surety bond? The board may require a surety
bond from a Washington beer and/or wine dis-
tributor, domestic microbrewery, domestic
brewery, public house, domestic winery, wine
shipper, or a beer or wine certificate of
approval holder that has a direct shipment priv-
ilege. If any of the following occur, the board
may require the licensee or permit holder to
obtain a surety bond or assignment of savings
account, within twenty-one days after an
administrative violation notice is issued:

(i) A report or tax payment is missing, as
defined in WAC 314-19-010, for two or more
consecutive months; or

(ii) A report or tax payment is missing, as
defined in WAC 314-19-010, two or more
times within a two year period.

(c) What will happen if the licensee
does not acquire the surety bond or savings
account? Failure to meet the bonding or sav-
ings account requirements outlined in subsec-
tions (a) and (b) of this rule may result in
immediate suspension of license privileges
until all missing reports are filed and late taxes
have been paid and the surety bond is acquired
or the savings account is established.
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(d) In what amount and for how long
will the board require a surety bond? The
amount of a surety bond or savings account
required by this chapter must be either $3,000,
or the total of the highest four months' worth of
tax liability for the previous twelve month
period, whichever is greater.

(i) The licensee or permit holder must
maintain the bond for at least two years. After
the two year period the licensee or permit
holder may request an exemption as outlined in
subsection (f) of this rule.

(ii) Surety bond and savings account
amounts may be reviewed annually and com-
pared to the last twelve months' tax liability of
the licensee. If the current bond or savings
account amount does not meet the require-
ments outlined in this section, the licensee or
permit holder will be required to increase the
bond amount or amount on deposit within
twenty-one days.

(e) What action will the board take
when a licensee or permit holder holds a
surety bond and does not pay taxes due or
pays late? If a licensee or permit holder holds
a surety bond or savings account, the board
will immediately start the process to collect
overdue taxes from the surety company or
assigned account. If the exact amount of taxes
due is not known due to missing reports, the
board will estimate the taxes due based on pre-
vious production, receipts, and/or sales.

(f) Can a licensee or permit holder
request an exemption to the surety bond or
savings account requirement? A licensee or
permit holder may make a written request to
the board's financial division for an exemption
from the surety bond or assignment of savings
account requirements. The board will grant an
exemption once the following criteria are met:

(i) The licensee or permit holder has filed
reports and paid applicable taxes to the board
for at least two years immediately prior to the
exemption request; and

(i) There have been no late or missing
reports or tax payments during the previous
two years.

(iii) In order to remain exempt from the
surety bond or assignment of savings account
requirements, the licensee must continue to
meet the tax reporting and payment require-
ments outlined in this title (outlined in WAC
314-19-015, RCW 66.24.206, 66.24.210,
66.24.270, 66.24.290, and 66.24.580).

AMENDATORY SECTION (Amending WSR 13-07-085,
filed 3/20/13, effective 4/20/13)

WAC 314-23-022 What if a distributor licensee fails
to report or pay, or reports or pays late? (1) Failure of a
spirits distributor licensee to submit its monthly reports and
payment to the board as required in WAC 314-23-021(1) will
be sufficient grounds for the board to suspend or revoke the
liquor license.
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(2) A penalty of two percent per month will be assessed
on any payments postmarked after the twentieth day of the
month following the month of sale. When the twentieth day
of the month falls on a Saturday, Sunday, or a legal holiday,
the filing must be postmarked by the U.S. Postal Service no
later than the next postal business day.

Absent a postmark, the date received at the Washington
state liquor control board, or designee, will be used to deter-
mine if penalties are to be assessed.

AMENDATORY SECTION (Amending WSR 12-12-065,
filed 6/5/12, effective 7/6/12)

WAC 314-23-042 What if a certificate of approval
licensee fails to report or pay, or reports or pays late? (1)
If a spirits certificate of approval licensee does not submit its
monthly reports and payment to the board as required by this
subsection (1), the licensee is subject to penalties.

(2) A penalty of two percent per month will be assessed
on any payments postmarked after the twentieth day of the
month following the month of sale. When the twentieth day
of the month falls on a Saturday, Sunday, or a legal holiday,
the filing must be postmarked by the U.S. Postal Service no
later than the next postal business day.

Absent a postmark, the date received at the Washington
state liquor control board, or designee, will be used to deter-
mine if penalties are to be assessed.

AMENDATORY SECTION (Amending WSR 13-07-085,
filed 3/20/13, effective 4/20/13)

WAC 314-28-080 What if a distillery or craft distill-
ery licensee fails to report or pay, or reports or pays late?
Failure of a distillery or craft distiller to submit its monthly
reports and payment to the board as required in WAC 314-
28-070(1) will be sufficient grounds for the board to suspend
or revoke the liquor license.

Penalties. A penalty of two percent per month will be
assessed on any payments postmarked after the twentieth day
of the month following the month of sale. When the twentieth
day of the month falls on a Saturday, Sunday, or a legal holi-
day, the filing must be postmarked by the U.S. Postal Service
no later than the next postal business day.

Absent a postmark, the date received at the Washington
state liquor control board, or designee, will be used to deter-
mine if penalties are to be assessed.

WSR 14-12-102
PERMANENT RULES
LIQUOR CONTROL BOARD
[Filed June 4, 2014, 11:27 a.m., effective July 5, 2014]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The purpose of this rule making is to revise the
brief adjudicatory proceedings (BAP) rules to include mari-
juana application denials and suspensions in the BAP pro-
cess.

Statutory Authority for Adoption: RCW 66.08.030.
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Adopted under notice filed as WSR 14-09-025 on April
9,2014.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 2, Amended
0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making:
New 0, Amended 0, Repealed 0; or Other Alternative Rule
Making: New 0, Amended 0, Repealed 0.

Date Adopted: June 4, 2014.

Sharon Foster
Chairman

AMENDATORY SECTION (Amending WSR 12-24-032,
filed 11/28/12, effective 12/29/12)

WAC 314-42-110 Brief adjudicative proceedings.
The Administrative Procedure Act provides for brief adju-
dicative proceedings in RCW 34.05.482 through 34.05.494.
The board will conduct brief adjudicative proceedings where
it does not violate any provision of law and where protection
of the public interest does not require the board to give notice
and an opportunity to participate to persons other than the
parties. If an adjudicative proceeding is requested, a brief
adjudicative proceeding will be conducted where the matter
involves one or more of the following:

(1) Liquor license suspensions due to nonpayment of
spirits taxes per RCW 66.24.010;

(2) Liquor license denials per WAC 314-07-065(2);

(3) Liquor license denials per WAC 314-07-040;

(4) Special occasion license application denials per
WAC 314-07-040;

(5) Special occasion license application denials per
WAC 314-07-065(7);

(6) MAST provider or trainer denials for noncompliance
with a support order in accordance with RCW 66.20.085;

(7) MAST provider denials or revocations per WAC
314-17-070;

(8) Liquor license suspensions due to nonpayment of
beer or wine taxes per WAC 314-19-015;

(9) One-time event denials for private clubs per WAC
314-40-080;

(10) Banquet permit denials per WAC 314-18-030;

(11) The restrictions recommended by the local authority
on a nightclub license are denied per WAC 314-02-039 (a
local authority may request a BAP);

(12) The restrictions recommended by a local authority
are approved per WAC 314-02-039 (an applicant for a night-
club license may request a BAP);

(13) Liquor license suspensions due to noncompliance
with a support order per RCW 66.24.010;
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(14) Liquor license suspensions due to noncompliance
with RCW 74.08.580(2), electronic benefits cards, per RCW
66.24.013;

(15) License suspension due to nonpayment of spirits
liquor license fees per RCW 66.24.630;

(16) License suspension due to nonpayment of spirits
distributor license fees per RCW 66.24.055; ((and))

(17) Tobacco license denials per WAC 314-33-005;

(18) Marijuana license denials per WAC 314-55-050(2);

(19) Marijuana license denials per WAC 314-55-050(4);

(20) Marijuana license denials per WAC 314-55-050(8);

(21) Marijuana license denials per WAC 314-55-
050(10);

(22) Marijuana license suspensions per WAC 314-55-
050(11);

(23) Marijuana license denials per WAC 314-55-
050(12); and

(24) Marijuana license denials per WAC 314-55-
050(13).

AMENDATORY SECTION (Amending WSR 12-24-032,
filed 11/28/12, effective 12/29/12)

WAC 314-42-115 Preliminary record in brief adju-
dicative proceedings. (1) The preliminary record with
respect to a liquor license suspension due to nonpayment of
spirits taxes in RCW 66.24.010 shall consist of:

(a) All correspondence from department of revenue
requesting missing taxes or reports; and

(b) Request from department of revenue to the liquor
control board requesting suspension of the liquor license.

(2) The preliminary record with respect to a liquor
license intent to deny under WAC 314-07-065(2) where the
applicant has failed to submit information or documentation
shall consist of:

(a) All correspondence between the applicant and the
board pertaining to requests for information or documenta-
tion; and

(b) A copy of the application report prepared by licens-
ing division staff.

(3) The preliminary record with respect to a liquor
license application intent to deny where the applicant failed
to meet the criminal history standards outlined in WAC 314-
07-040 shall consist of:

(a) A copy of the application report prepared by licens-
ing division staff;

(b) The personal/criminal history statement(s) submitted
by the applicant;

(c) Any interoffice correspondence reporting criminal
history of applicant(s); and

(d) Copies of any correspondence submitted by the
applicant explaining or rebutting the criminal history find-
ings.

(4) The preliminary record with respect to a special occa-
sion liquor license application (chapter 314-05 WAC) intent
to deny where the applicant failed to meet the criminal his-
tory standards outlined in WAC 314-07-040 shall consist of:

(a) A copy of the application report prepared by licens-
ing division staff;
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(b) The personal/criminal history statement(s) submitted
by the applicant(s);

(c) Any interoffice correspondence reporting criminal
history of applicant(s); and

(d) Copies of any correspondence submitted by the
applicant explaining or rebutting the criminal history find-
ings.

(5) The preliminary record with respect to a special occa-
sion liquor license application (chapter 314-05 WAC) intent
to deny where the application was objected to by the local
authority wherein the event is scheduled (WAC 314-07-
065(7)) shall consist of:

(a) A copy of the special occasion license application
and supporting materials;

(b) A copy of the notice sent to the local authority by
licensing division staff;

(¢) A copy of the objection received from the local
authority; and

(d) A copy of any correspondence from the applicant
rebutting the objection from the local authority.

(6) The preliminary record with respect to suspension of
mandatory alcohol server, provider or trainer, for noncompli-
ance with a support order in accordance with RCW 66.20.085
shall consist of:

(a) A copy of the license suspension certification from
the department of social and health services; and

(b) A copy of all documents received from or on behalf
of the permit holder rebutting the identification of the server,
provider, or trainer.

(7) The preliminary record with respect to suspension of
mandatory alcohol server, provider or trainer, for failing to
meet the criminal history standards outlined in WAC 314-07-
070(1) shall consist of:

(a) A copy of the personal/criminal history statement
submitted by the applicant;

(b) Any interoffice correspondence reporting criminal
history of applicant; and

(c) Copies of any correspondence submitted by the appli-
cant, permit holder, provider or trainer explaining or rebut-
ting the criminal history findings.

(8) The preliminary record with respect to liquor license
suspensions due to nonpayment of beer or wine taxes per
WAC 314-19-015 shall consist of:

(a) Copies of any correspondence requesting missing
taxes, fees, or penalties when identified after processing
reporting form monthly; and

(b) Copies of backup documentation including enve-
lopes showing late filing, corrections on reporting form, and
audit findings.

(9) The preliminary record with respect to one-time
event denials for private clubs in WAC 314-40-080 shall con-
sist of:

(a) A copy of the written request for a one-time event;

(b) A copy of the written denial including the reason(s)
for the denial; and

(c) Copies of all correspondence.

(10) The preliminary record with respect to banquet per-
mit denials in WAC 314-18-030 shall consist of:

(a) The application for a banquet permit;
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(b) A copy of the written denial including the reason(s)
for denial; and

(¢) All correspondence.

(11) The preliminary record with respect to denial of
restrictions requested on a nightclub license by a local
authority under the provisions in WAC 314-02-039 shall con-
sist of:

(a) A copy of the application report prepared by licens-
ing division staff and the threshold decision by the licensing
director or his/her designee;

(b) A copy of all correspondence from the local authority
requesting restrictions on the nightclub premises; and

(c) Copies of any correspondence submitted by the
nightclub applicant or license holder rebutting the request for
restrictions.

(12) The preliminary record with respect to licensing's
approval of a request for restrictions on a nightclub license
under the provisions of WAC 314-02-039 shall consist of:

(a) A copy of the application report prepared by licens-
ing division staff and the threshold decision by the licensing
director or his/her designee;

(b) A copy of all correspondence from the local authority
requesting restrictions on the nightclub premises; and

(c) Copies of any correspondence submitted by the
nightclub applicant or license holder rebutting the request for
restrictions.

(13) The preliminary record with respect to a liquor
license suspension due to noncompliance with a support
order from the department of social and health services under
RCW 66.24.010 shall consist of:

(a) The written request from department of social and
health services to suspend the liquor license;

(b) A copy of the written liquor control board suspension
order; and

(c) Copies of all correspondence.

(14) The preliminary record with respect to a liquor
license suspension due to noncompliance with RCW
74.08.580, electronic benefits cards, per RCW 66.24.013
shall consist of:

(a) The written request from department of social and
health services to suspend the liquor license;

(b) The complete investigation from department of
social and health services to support the suspension;

(c) A copy of the written liquor control board suspension
order; and

(d) Copies of all correspondence.

(15) The preliminary records with respect to liquor
license suspension due to nonpayment of spirits liquor
license fees per RCW 66.24.630 shall consist of:

(a) All correspondence relating to discrepancies in fees
and/or penalties when identified after processing reporting
forms; and

(b) All backup documentation including envelopes
showing late filing, corrections on reporting forms, and audit
findings.

(16) The preliminary records with respect to liquor
license suspensions due to nonpayment of spirits distributor
license fees per RCW 66.24.055 shall consist of:

Permanent



WSR 14-12-102

(a) All correspondence requesting missing fees and/or
penalties when identified after processing reporting forms;
and

(b) All backup documentation including envelopes
showing late filing, corrections on reporting forms, and audit
findings.

(17) The preliminary record with respect to tobacco
license denials shall consist of:

(a) The license application from business license ser-
vices;

(b) The personal/criminal history statement submitted by
the applicant;

(¢) The judicial information system criminal history and
division recommendation;

(d) The letter of denial from the liquor control board;

(e) The notice of intent to deny statement to the appli-
cant; and

(f) All correspondence.

18) The preliminary record with respect to a marijuana
license intent to deny due to failure or refusal to submit infor-
mation per WAC 314-55-050(2) shall consist of:

(a) All correspondence between the applicant and the
board pertaining to requests for information or documenta-
tion; and

(b) A copy of the application report prepared by licens-
ing division staff.

(19) The preliminary record with respect to a marijuana
license application intent to deny where the applicant failed
to meet the criminal history standards outlined in WAC 314-
55-050(4) shall consist of:

(a) A copy of the application report prepared by licens-
ing division staff;

(b) The personal/criminal history statement(s) submitted
by the applicant;

(c) Any communication from the Washington state
patrol or Federal Bureau of Investigation pertaining to the
criminal history of the applicant;

(d) Any interoffice correspondence reporting criminal

history of applicant(s); and
(e) Copies of any correspondence submitted by the appli-
cant explaining or rebutting the criminal history findings.
(20) The preliminary record with respect to a marijuana

license intent to deny due to denial, suspension, or cancella-
tion of a marijuana license in another jurisdiction per WAC
314-55-050(8) shall consist of:

(a) A copy of the application report prepared by licens-
ing division staff; and

(b) Documentation from any other state or jurisdiction
demonstrating the action taken against the applicant.

21) The preliminary record with respect to a marijuana
license intent to deny due to proximity to the perimeter of
entities listed in WAC 314-55-050(10) shall consist of:

(a) A copy of the application report prepared by licens-
ing division staff;

(b) Any interoffice correspondence reporting the mea-
surement from the proposed business location to the facility
within one thousand feet;

(¢) Documentation of measurement data including Geo-
graphic Positioning System (GPS) and related calculations;
and
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(d) Correspondence from the applicant illustrating alter-
native measurement data and/or rebuttal of the LCB's mea-
surement data.

22) The preliminary record with respect to a marijuana
license intent to suspension due to nonpayment of marijuana
excise taxes per WAC 314-55-050(11) shall consist of:

(a) All correspondence relating to discrepancies in fees
and/or penalties when identified after processing reporting
forms; and

(b) All backup documentation including envelopes
showing late filing, corrections on reporting forms, and audit

findings.
23) The preliminary record with respect to a marijuana

license intent to deny due to failure to submit an attestation
concerning current tax obligations per WAC 314-55-050(12)
shall consist of:

(a) A copy of the application report prepared by licens-
ing division staff: and

(b) All correspondence with the applicant related to the
request for this information.

24) The preliminary record with respect to a marijuana
license intent to deny due to denial, suspension, or revocation
of a liquor license per WAC 314-55-050(13) shall consist of:

(a) A copy of the application report prepared by licens-
ing division staff; and
(b) Documentation from liquor control board records or

any other state demonstrating the action taken against the
applicant.




